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Entered  according  to  Act  of  Congress,  in  the  year  eighteen  hundred  and  sixty-one,  by 

HENRY    J.    LABATT, 
In  the  Clerk's  Office  of  the  District  Court  for  the  Northern  District  of  California. 


TOWNE   &   BACON,   PRINTERS, 

EXCELSIOR  STEAM   PRESSES, 
CLAT  STBEET,    SAK    FBAKCISCO. 


INTRODUCTION. 


It  has  been  the  labor  of  the  compiler  of  this  digest  to  collect  the  decisions  of 
the  Sapreme  Court  of  California,  giving  such  references  thereto  as  would  enable  the 
profession  to  review  all  that  has  been  judicially  decided  in  this  State. 

It  was  considered  to  be  the  purpose  of  the  digest  to  guide  to  the  very  page  on 
which  the  point  of  law  was  found,  rather  than  to  the  case  in  which  it  was  enunciated, 
and  therefore  the  page  of  the  point  decided  is  given.  This  obviates  the  necessity  of 
searching  through  a  lengthy  opinion  for  a  particular  authority ;  yet,  when  that  id 
reached,  the  surrounding  circumstances  and  attendant  reasoning  can  be  inmiediately 
uaed. 

All  cases  overruled  are  printed  in  itdlic,  and  under  those  decisions  which  have 
heen  abrogated  by  change  of  the  statutory  law,  what  change  exists. has  been  noted. 

A  correct  list  of  cases  affirmed,  reversed,  qualified,  commented  on,  or  abrogated 
by  statute  is  furnished ;  also  a  list  of  cases  digested,  and  the  Judges  and  Reporters 
of  the  Supreme  Court. 

Such  decisions  as  were  rendered  since  the  commencement  of  the  January  Term, 
1861,  are  not  incorporated  in  this  digest. 

HENRY  J.  LABATT. 

San  Francisco,  May,  1861. 
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JUDGES  OF  THE  SUPREME  COURT 


OF   THE   STATE   OF   CALIFORNIA. 


1.  Hon.  S.  Clinton  Hastings,  elected  by  the  Legislature,  March,  1850 ; 
^w  the  first  class  to  serve  until  January,  1852. 

2.  Hon.  Henry  A.  Lyons,  elected  by  the  Legislature,  March,  1850 ;  drew 
the  second  class  to  serve  until  January,  1854;  resigned  April,  1852. 

3.  Hon.  Nathaniel  Bennett,  elected  by  the  Legislature,  March,  1850; 
drew  the  third  class  to  serve  until  January,  1856 ;  resigned  October,  1851. 

3.  Hon.  Hugh  C.  Murray,  appointed  October,  1851,  to  fill  unexpired  tenn 
of  Judge  Bennett,  until  January,  1852 ;  elected  in  1851,  at  general  election,  to  fill 
'wwxpired  term  of  the  third  class  until  January,  1856 ;  and  then  elected  for  foil 
term  of  the  third  class,  from  January,  1856,  until  January,  1862.     Died  September, 

1857. 

1.  Hon.  Solomon  Heydenfelt,  elected  for  full  term  of  the  first  class,  from 
January,  1852,  to  January,  1858;  resigned  January,  1857. 

2.  Hon.  Alexander  Anderson,  appointed  April,  1852,  to  fill  unexpired 
term  of  Judge  Lyons,  imtil  January,  1853. 

2.  Hon.  Alexander  Wells,  elected  in  1852,  at  general  election,  to  fill  unex- 
pired term  of  the  second  class,  imtil  1854 ;  and  then  elected  for  full  term  of  the 
second  class,  from  January,  1854,  to  January,  1860.     Died  October,  1854. 

2.  Hon.  Charles  H.  Bryan,  appointed  October,  1854,  to  fill  unexpired  term 
of  Judge  Wells,  until  January,  1855. 

2.  Hon.  David  S.  Terry,  elected  in  1854,  at  general  election,  to  fill  unex- 
pired term  of  the  second  class,  until  January,  1860;  resigned  November,  1859. 

1.  Hon.  Peter  H.  Burnett,  appointed  January,  1857,  to  fill  unexpired 
^nuof  Judge  Heydenfelt,  until  January,  1858;  resigned  this  appointment  Septem- 
ber, 1857. 

1.  Hon.  Stephen  J.  Field,  appointed  September,  1857,  to  fill  unexpired 
term  of  Judge  Heydenfelt,  until  January,  1858,  and  elected  in  September,  1857,  at 
general  election,  for  full  term  of  the  first  class,  from  January,  1858,  to  January,  1864. 

3.  Hon.  Peter  H.  Burnett,  appointed  September,  1857,  to  fill  unexpired 
tenn  of  Judge  Murray,  until  January,  1858. 

3.  Hon.  Joseph  G.  Baldwin,  elected  in  1858,  at  general  election,  to  fill 
unexpired  term  of  the  third  class,  from  January,  1859,  to  January,  1862. 

2.  Hon.  W.  W.  Cope,  appointed  November,  1859,  to  fill  unexpired  term  of 
Judge  Terry,  until  January,  1860 ;  elected  in  Sijptember,  1859,  at  general  election, 
to  fill  the  full  term  of  the  second  class,  from  January,  1860,  until  January  1866. 


REPORTERS  OF  THE  SUPREME  COURT 


OP   THE   STATE   OF   CALIFORNIA. 


Edward  Norton,  Esq.,  appointed  hj  the  Court  in  1850,  whose  manusci 
were  destroyed  by  fire. 

Nathaniel  Bennett,  Esq.,  appointed  by  the  Court  in  1850 ;  reported 
ume  1. 

RuFUS  A.  LocKWOOD,  Esq.,  appointed  by  the  Court  in  1852;  reported  | 
of  volume  2. 

H.  P.  Hepburn,  Esq.,  appointed  by  the  Court  in  1852';  reported  part  of  i 
lume  2  and  volumes  3  and  4. 

Joseph  G.  Baldwin,  Esq.,  appointed  by  the  Court  in  1855. 

William  G.  Morris,  Esq.,  authorized  by  J.  G.  Baldwin,  Esq.;  repor 
volume  5. 

B.  C.  Whitman,  Esq.,  appointed  by  the  Governor  in  1856. 

H.  Toler  Booraem,  Esq.,  authorized  by  B.  C.  Whitman,  Esq. ;  reported  \ 
umes  6,  7,  and  8. 

Harvey  Lee,  Esq.,  appointed  by  the  Governor  in  1858 ;  reported  volumes 
10,  11  and  1^. 

John  B.  Harmon,  Esq.,  appointed  by  the  Governor  in  1860,  under  a  spec 
act  of  1860,  to  report  back  volumes ;  reported  volumes  13, 14  and  15. 

David  T.  Baglet,  Esq.,  appointed  by  the  Governor  in  1860 ;  reported  ^ 
ume  16. 


CASES 


AFFIRMED,    fiEVERSED,   MODIFIED,    COMMENTED   UPON,   OR   ALTERED   BY 

STATUTORY    ENACTMENT. 


^bell  V.  Calderwood,  4  Cal.  90,  affirmed 
in  Lee  v.  Evans,  8  Cal.  433,  that  an  un- 
written contract  for  the  sale  of  land  is  void 
by  the  statute  of  frauds;  explained  .in 
Halleck  v.  Guy,  9  Cal.  196,  as  not  refer- 
ring to  sales  made  by  order  of  probate 
courts ;  and  restricted  in  Arguello  v.  Ed- 
inger,  10  Cal.  158,  to  cases  where  no  part 
performance  of  the  contract  is  shown,  and 
to  facts  of  the  original  case  alone. 

Adams  v.  City  of  Oakland,  8  Cal.  510, 
affinned  in  Wing  v.  Owen,  9  Cal.  247, 
requiring  a  statement  on  motion  for  a  new 
trial  to  be  filed  in  statute  time. 

Adams  v.  Gorham,  6  Cal.  68,  affirmed 
m  Goodwin  v.  Scannell,  6  Cal.  543,  as  to 
segregation  of  goods  in  a  warehouse  un- 
der the  statute  of  frauds. 

Adams  t?«  Hackett,  7  Cal.  187,  affirmed 
in  Adams  v.  Woods,  8  Cal.  158 ;  in  Naglee 
r.  Mintum,  8  Cal.  544;  in  Adams  v. 
Woods,  9  CaL  26,  as  to  the  right  to  levy 
upon  the  assets  of  an  insolvent  copartner- 
stip  before  dissolution  by  a  decree  of  the 
court;  affirmed  in  Piercy  r.  Sabin,  10 
Cal.  28,  as  to  the  simplicity  of  pleading 
under  our  code ;  and  limited  in  Crandall 
V,  Blen,  13  Cal.  22,  as  to  sale  of  a  chose 
in  action  on  execution. 

Adams  v.  Haskell,  6  Cal.  113,  475,  re- 
ferred to  in  Yuba  County  v,  Adams,  7  Cal. 
37 ;  in  Adams  v.  Hackett,  7  Cal,  204,  as 
deciding  that  money  in  the  hands  of  a 
receiver  cannot  be  attached ;  affirmed  in 
Adams  v.  Woods,  8  Cal.  158 ;  m  Naglee 
V.  Hintum,  8  Cal.  544,  as  deciding  that 
receivers  cannot  refuse  to  pay  over  mon- 


eys in  their  hands,  alleging  the  same  are 
attached. 

Adams  v.  Woods,  8  Cal.  152,  referred 
to  in  Ludlum  v.  Fourth  District  Court,  9 
Cal.  13 ;  in  Adams  v.  Woods,  9  Cal.  25 ; 
and  in  Naglee  v.  Lyman,  14  CaL  456,  as 
deciding  that  creditors  may  intervene  in 
the  distribution  of  assets  of  an  insolvent 
copartnership  to  enforce  their  liens. 

Adams  v.  Woods,  9  Cal.  24,  referred  to 
in  Ludlum  v.  Fourth  District  Court,  9  Cah 
12,  as  deciding  that  creditors  of  an  insolv- 
ent copartnership  may  intervene  in  the 
distribution  of  assets  to  enforce  their 
liens. 

Ah  Thaie  v.  Quan  Wan,  3  Cal.  216, 
affirmed  in  Prader  v.  Grim,  13  Cal.  588, 
relative  to  counsel  fees  as  damages  in  an 
undertaking  on  remedial  process. 

Aiken  v.  Quartz  Rock  Mariposa  G.  M. 
Co.,  6  Cal.  186,  affirmed  in  O'Brien  v. 
Shaw's  Flat  and  Tuolumne  Canal  Co.,  10 
Cal.  344,  as  to  service  of  summons  on  a 
corporation. 

Algier  v.  Steamer  Maria,  14  Cal.  167, 
affirmed  in  Parker  v>  Hinds,  14  Cal.  418, 
as  to  the  proper  time  to  object  to  the  form 
of  a  verdict. 

Alvarez  v.  Brannan,  7  Cal.  503,  affirm- 
ed in  Taaffe  v,  Josephson,  7  Cal.  355  ;  and 
in  Seligman  v.  Kalkman,  8  Cal.  215,  that 
whether  a  party  knew  a  material  fact  to 
be  false  or  not,  if  it  were  false,  is  imma- 
terial ;  and  in  Dunn  v.  Tozer,  10  Cal.  170, 
that  a  defect  of  parties  must  be  taken 
advantage  of  by  demurrer. 

Ames  V.  Hoy,  12  Cal.  11,  affirmed  in 
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AND. 


BEL. 


Stuart  V.  Lander,  16  Cal.  375,  that  an 
action  will  lie  on  a  judgment. 

Andrews  v.  Mokelumne  Hill  Co.,  7  Cal. 
330,  affirmed  in  Dunn  r.  To^er,  10  Cal. 
170,  that  a  defect  of  parties  must  be  taken 
advantage  of  by  demurrer. 

Anthony  v,  Dunlap,  8  Cal.  26,  affirmed 
ifa  Uhlfelder  v.  Levy,  9  CaL  614,  as  to  the 
comity  of  courts,  and  the  right  to  enjoin 
each  other's  proceedings. 

Anthony  t7.  Wessel,  9  Cal.  103,  affirmed 
in  Reynolds  v.  Harris,  14  Cal.  680,  rela- 
tive to  the  equities  derived  from  a  sheriff's 
deed  under  an  execution  sale. 

Argent!  v.  City  of  San  Francisco,  6  Cal. 
677,  referred  to  in  Hart  v.  Burnett,  15 
Cal.  608,  relative  to  the  inadequate  con- 
sideration of  the  purchase  of  pueblo  lands 
on  execution. 

Argenti  v.  City  of  San  Francisco,  16  Cal. 
255,  affirmed  in  Scale  v.  City  of  San  Fran- 
cisco, 16  Cal.  284,  and  referred  to  in  Mar- 
tin ».  City  of  San  Francisco,  16  Cal.  286, 
relative  to  contracts  of  the  corporation  of 
the  city  of  San  Francisco. 

Arguello  v,  Edinger,  10  Cal.  150,  re- 
ferred to  in  Pierce  v.  Robinson,  13  Cal. 
132,  as  to  parol  evidence  to  state  the  pur- 
pose of  a  written  contract 

Armstrong  v.  Hay  ward,  6  Cal.  183, 
affirmed  in  Griffith  v,  Grogan,  12  Cal. 
324,  as  to  the  effect  of  release  of  one  joint 
debtor. 

Attorney  General  t\  Squires,  14  Cal. 
12,  affirmed  in  People  v.  Supervisors  of 
Santa  Barbara  Co.,  14  Cal.  103,  relative 
to  the  powers  of  a  Board  of  Supervisors. 

AveriU  v.  Steamer  Hartford,  2  Cal.  308, 
affirmed  in  Taylor  v.  Steamer  Columbia, 
5  Cal.  272,  that  the  State  courts  have 
admiralty  jurisdiction ;  in  Meiggs  t'.Scan- 
nell,  7  Cal.  408 ;  and  in  Fisher  v.  White, 
8  Cal.  422,  as  to  the  service  of  process  by 
statute' being  equivalent  to  an  actual  seiz- 
ure of  the  vessel. 

Bacon  v,  Scannell,  9  Cal.  272,  over- 
ruled in  Stevens  r.  Irwin,  15  Cal.  507, 
relative  to  continued  possession  under  the 
statute  of  frauds. 

Bagley  v.  Eaton,  10  Cal.  126,  affirmed 
in  Fallon  v.  Dougherty,  12  Cal.  105 ;  and 
in  Landis  v.  Turner,  14  Cal.  575,  when 
plaintiff's  affidavit  of  the  search  for  a  lost 
instrument  is  admitted  in  his  own  behalf. 

Bagley  V.  McMickle,  9  Cal.  430,  affirmed 
in  Bagley  r.  Eaton,  10  Cal.  148,  that  the 
cause  of  the  destruction  of  an  instrument 


is  the  controlling  fact  to  allow  second 
evidence  thereof 

Bailey  r.  Steamer  New  World,  2  < 
370,  affirmed  in  Goodwin  r.  GarTj  8  < 
617,  that  possession  is  prima  facie  evide 
of  ownership. 

Baker  v.  Bartol,  6  Cal.  483 ;  7  Cal.  5 
referred  to  in  Riddle  v.  Baker,  13  Cal.  3 
without  conmient. 

Baldwin  v.  Bennett,  4  Cal.  392,  affim 
in  Coffee  v.  Meiggs,  9  Cal.  364,  that 
price  agreed  to  be  paid  is  the  measure 
damages  for  obstructing  the  fulfillmenl 
a  contract. 

Baldwin  r.  E[ramer,  2  Cal.  582,  < 
plained  in  Lurvey  v.  Wells,-  4  Cal.  1' 
that  a  motion  for  a  new  trial  stays  i 
operation  of  a  judgment ;  and  affirmed 
Carpentier  v.  Hart,  5  Gal.  407,  that 
judgment  cannot  be  set  aside  afler  i 
adjournment  of  a  term. 

Barrett  v,  Tewksbury,  15  Cal.  357, 
firmed  in  Reynolds  v.  Lawrence,  15  C 
361,  and  in  Dobbins  v.  DoUarhide,  15  C 
375,  relative  to  the  necessity  in  a  stateme 
on  appeal  of  setting  forth  the  grounds 
error. 

Bartletf  v.  Hogden,  3  Cal.  55,  affirm 
in  Brooks  v,  Lyon,  3  Cal.  114,  as  to  new 
discovered  evidence. 

Bear  River  Co.  v,  York  Mining  Co., 
Cal.  327,  affirmed  in  Hill  v.  King,  8  d 
339 ;  and  in  Mokelumne  Hill  Co.  v.  Woo 
bury,  10  Cal.  187,  as  to  appropriation 
water  in  the  mines. 

BeaiHl  V,  Kiiox,  5  Cal.  252,  referred 
in  Guttman  v.  Scannell,  7  Cal.  459; 
Smith  V,  Smith,  12  Cal.  225,  and  in  Sco 
V.  Ward,  13  CaL  469,  as  to  rights  of  tl 
wife  in  common  property. 

Beckett  v.  Selover,  7  Cal.  215,  affirmc 
in  Haynes  v,  Meeks,  10  Cal.  118,  as  i 
the  jurisdiction  necessary  to  give  an  ai 
ministration  of  an  estate ;  and  in  Rogei 
V.  Hoberlein,  11  Cal.  128,  that  letters  < 
administration  must  be  issued  to  a  pubL 
administrator ;  but  this  last  provision  hs 
been  abrogated,  in  counties  other  than  Sa 
Francisco  and  Sacramento,  by  the  statut 
of  1860,  105. 

Belloc  V,  Rogers,  9  Cal.  123,  affirme 
in  McMillan  v.  Richards,  9  Cal.  410,  as  t 
the  defeasance  of  a  mortgage;  and  i 
Hentsch  v.  Porter,  10  Cal.  559,  that  diE 
trict  courts  have  jurisdiction  of  mortgage 
against  estates  of  deceased  persons ;  ani 
referred  to  in  Cowell  v.  Buckelew,  14  Cal 


CASES  AFFIRMED,  REVERSED,  &c. 


BEN. 


BRO. 


642,  that  the  opinion  in  that  case  received^ 
a  special  and  limited  concurrence,  and  is 
only  authority  to  that  extent ;  and  explain- 
ed in  Goodenow  r.  Ewer,  16  Cal.  469,  as 
to  the  sale  of  mortgaged  property  on  fore- 
closure. 

Bennett  t;.  Solomon,  6  Cal.  134,  af- 
firmed in  Shaver  r.  Bear  River  and  Au- 
burn W.  &  M.  Co.,  10  Cal.  402,  that  an 
assignment  of  a  mortgage  may  be  proven 
by  parol  evidence. 

Bennett  v.  Taylor,  5  Cal.  502,  affirmed 
in  Fhelan  r.  Olney,  6  Cal.  483 ;  in  Mc- 
Millan r.  Richards,  9  Cal.  410,  that  a 
mortgage  is  a  mere  incident  to  the  debt 

Bequette  v.  Caulfield,  4  Cal.  278,  af- 
firmed in  Bird  r.  Lisbros,  9  Cal.  5,  that 
possession  gives  a  right  of  action  against 
a  trespasser ;  and  in  Gregory  v,  Haynes, 
13  Cal.  595,  that  a  trespasser  cannot  set 
up  tide  in  a  third  person. 

Bernard  v.  Mullot,  1  Cal.  368,  referred 
to  in  Piercy  r.  Sabin,  10  Cal.  30,  that  new 
matter  must  be  set  up  in  the  answer. 

Bidleman  v.  Kewen,  2  Cal.  248,  refer- 
red to  in  People  v.  Lafarge,  3  Cal.  134; 
and  in  Robb  v.  Robb,  6  Ccd.  22,  as  to  the 
power  of  the  court  to  set  aside  a  judgment 
after  the  term  is  adjourned. 

Bigelow  r.  Gove,  7  Cal.  133,  explained 
in  Weaver  v.  Conger,  10  Cal.  237,  that 
the  complaint  prayed  for  too  general  an 
equitable  remedy. 

Billings  V.  Billings,  2  Cal.  107,  ex- 
plained in  Smith  v.  Morse,  2  Cal.  541,  as 
to  the  right  of  appellate  courts  to  interfere 
with  verdicts  of  fraud ;  and  affirmed  in 
Chenery  r.  Palmer,  6  CaL  122,  as  to  ques- 
tions of  fraud  in  law. 

Billings  t*.  Hall,  7  Cal.  1,  affirmed  in 
Ex  parte  Newman,  9  Cal.  509,  as  to  the 
construction  of  sec.  1,  art.  1,  of  the  State 
constitution. 

Billings  r.  Harvey,  6  Cal.  381,  affirmed 
in  Billings  v,  HaU,  7  Cal.  3,  and  in  Mor- 
ton r.  Folger,  15  Cal.  284,  as  to  the  im- 
plied repeal  of  the  limitation  act  of  1850. 

Bfllings  t?.  Morrow,  7  Cal.  171,  affirmed 
in  Davidson  v.  Dallas,  8  Cal.  244 ;  and  in 
Dupont  r.  Wertheman,  10  Cal.  367,  as  to 
ratification  of  acts  of  agent  by  principal ; 
and  in  De  Rutte  r.  Muldrow,  16  Cal.  510, 
relative  to  the  particular  power  of  attor- 
ney there  passed  upon. 

Bird  r.  Dennison,  7  CaL  297,  affirmed 
in  EQis  r.  Jeans,  7  Cal.  416,  that  a  deed 
is  not  evidence  of  possession  ;  in  Bryan  r. 


Ramirez,  8  Cal.  467,  the  equity  of  a  party 
to  land  will  be  protected ;  in  Bird  v.  Lis- 
bros,  9  Cal.  6,  and  in  Partridge  v.  McKin- 
ney,  10  Cal.  184,  that  adverse  possession 
by  another  is  notice  of  title. 

Bird  r.  Lisbros,  9  Cal.  1,  affirmed  in 
Piercy  v.  Sabin,  10  Cal.  30,  that  possession 
in  a  third  party  cannot  be  set  up  in  eject- 
ment by  defendant ;  in  Partridge  v.  Mc- 
Einney,  10  Cal.  183,  as  to  the  presump- 
tion of  abandonment  of  real  estate. 

Birrell  v,  Shie,  9  Cal.  104,  affiimed  in 
Swift  V.  Kraemer,  13  Cal.  530,  relative  to 
the  mortgage  on  a  homestead,  but  abro- 
gated by  the  statute  of  1860,  p.  311. 

Blanding  v.  Burr,  13  Cal.  343,  affirmed 
in  People  r.  Seymour,  16  Cal.  345,  as  to 
the  constitutionality  of  a  special  tax. 

Boggs  V,  Merced  Mining  Co.,  14  Cal. 
279,  affirmed  in  Henshaw  v.  Clark,  14 
CaL  464,  relative  to  mineral  lands  in  this 
State;  in  Yount  v.  Howell,  14  CaL 
469,  relative  to  the  patent  for  a  Mexican 
grant ;  and  in  McCracken  v.  City  of  San 
Francisco,  16  Cal.  626,  as  to  the  doctrine 
of  estoppel. 

Boles  V,  Weifenback,  15  Cal.  144,  af- 
firmed in  Boles  v,  Cohen,  15  CaL  151 ; 
and  in  Payne  v,  Treadwell,  16  Cal.  247, 
relative  to  the  necessary  allegations  in 
ejectment.' 

Bottomly  r.  Grace  Church,  2  Cal.  90, 
affirmed  in  Houghton  v.  Blake,  5  Cal. 
240,  that  materials  must  be  used  in  the 
construction  of  the  building  to  enforce  a 
mechanic's  lien,  but  abrogated  by  the  stat- 
ute of  1856,  203,  and  affirmed  in  McAl- 
pin  V.  Duncan,  16  Cal.  127,  that  this  law 
must  be  strictly  construed. 

Brannan  r.  Mesick,  10  Cal.  95,  referred 
to  in  Tewksbury  v.  Provizzo,  12  CaL  25, 
as  to  the  condition  precedent  of  a  contract. 

Bray  v.  Redman,  6  CaL  287,  affirmed 
in  People  v.  Harris,  9  Cal.  573,  that  a 
justice  may  waive  payment  of  his  fees  on 
an  appeal. 

Bridges  r.  Paige,  13  CaL  640,  affirmed 
in  Hawkins  v.  Borland,  14  CaL  415,  rela- 
tive to  proof  imder  a  general  denial  of  in- 
debtedness. 

Brock  V.  Bruce,  5  Cal.  279,  affirmed  in 
Williams  v.  Walton,  9  Cal.  146,  as  to  the 
jurisdiction  of  the  county  court. 

Brown  v,  Covillaud,  6  CaL  566,  affirmed 
in  Green  v,  Covillaud,  10  Cal.  322,  as  to 
contracts  to  give  good  and  sufficient  deeds 
for  land;   and  explained    in   Farley  t^. 
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Vaughn,  11  Cal.  237,  that  the  delay  in 
complying  with  payment  will  wwve  the 
right  to  a  deed. 

Brown  v.  Graves,  2  Cal.  118,  aflSrmed 
in  Smith  v.  Phelps,  2  Cal.  120,  that  the 
supreme  court  will  not  review  facta  unless 
a  new  trial  is  demanded ;  and  explained  in 
Brown  v,  Tolles,  7  Cal.  399,  to  refer  only 
to  facta  in  the  case  and  not  to  law. 

Bryan  v.  Berry,  6  Cal.  394,  affirmed  in 
Sayre  r.  Nichols,  7  Cal.  538;  and  in 
Kritzer  v.  Mills,  9  Cal.  23,  that  one  who 
signs  as  surety  does  not  mean  to  bind  him- 
self as  principal,  and  overruled  in  Aud  v. 
Magruder,  10  Cal.  289,  on  this  point;  and 
affirmed  in  Ex  parte  Newman,  9  Cal.  505, 
relative  to  the  law  of  decisions. 

Br}'an  v.  Berry,  8  Cal.  130,  affirmed  in 
Cunningham  v.  Hopkins,  8  Cal.  33,  and 
in  Hastings  v,  Halleck,  11  Cal.  31,  that  a 
new  undertaking  on  appeal  may  be  filed 
when  the  former  was  insufficient ;  and  in 
Franklin  v.  Reiner,  8  Cal.  340,  that  the 
transcript  must  show  that  the  undertaking 
on  appeal  waa  given. 

Bryan  v,  Ramirez,  8  Cal.  461,  affirmed 
in  Henderson  v,  Grewell,  8  Cal.  584,  as 
to  the  fact  of  acknowledgment  of  a  deed, 
but  abrogated  by  the  statutes  of  1860,  pp. 
179,  357. 

Bryant  v.  Mead,  1  Cal.  441,  doubted  in 
Haight  V.  Joyce,  2  Cal.  66,  but  affirmed 
in  Gahan  v,  Neville,  2  Cal.  81,  and  in 
Carrier  v,  Brannan,  3  Cal.  329,  as  to  re- 
covery at  law  of  gaming  contracts. 

Buchanan's  Estate,  8  Cal.  507,  affirmed 
in  Smith  v.  Smith,  12  Cal.  225,  and  Scott 
V,  Ward,  13  Cal.  469,  as  to  common  prop- 
erty. 

Burdge  v.  Smith,  14  CaJ.  380,  affirmed 
in  Smith  v.  Doe,  15  Cal.  105,  relative  to 
occupancy  of  mineral  lands. 

Burdge  v.  Underwood,  6  Cal.  45,  af- 
firmed in  Weimerr.  Lowery,  11  Cal.  112, 
as  to  possession  of  mining  lands. 

Burgoyne  v.  Supervisors  of  San  Fran- 
cisco, 5  Cal.  9,  affirmed  in  Exline  v.  Smith, 
5  Cal.  113;  Dickey  v.  Hurlbut,  5  Cal. 
334 ;  Thompson  v.  Williams,  6  Cal.  89 ; 
People  V.  Town  of  Nevada,  6  Cal.  144; 
Tuolumne  County  v,  Stanislaus  County,  6 
Cal.  442 ;  Phelan  v,  San  Francisco  Coun- 
ty, 6  Cal.  540 ;  and  in  People  r.  Bircham, 
12  Cal.  55,  that  courts  have  no  legislative 
jurisdiction ;  and  in  People  v.  Applegate, 
5  Cal.  295,  that  courts  of  sesaions  have 
no  appellate  jurisdiction. 


Burt  r.  Scranton,  1  Cal.  416 :  The  c 
of  April  29,  1851,  extended  the  tim 
answer  in  the  State  and  without  the  cov 
to  forty  days. 

Cahoon  v.  Levy,  4  Cal.  243,  6  Cal.  $ 
referred  to  in  same  case,  10  Cal.  216 
being  more  fully  presented  to  the  co 
and  affirmed  in  Brennan  v.  Marsh,  10  < 
435,  without  comment,  relative  to  gam 
ment. 

California  Steam  Nav.  Co.  v.  Wri( 
6  Cal.  258,  referred  to  in  the  same  cj 
8  Cal.  589 ;  affirmed  in  Nash  v.  Hen 
silla,  9  Cal.  587,  and  in  Fisk  v.  Fow 
10  Cal.  517,  as  to  liquidated  damages 
breach  of  a  contract. 

Call  V,  Hastings,  3  Cal.  179,  affini 
in  Chamberlain  v.  Bell,  7  Cal.  294 ;  E 
V,  Dennison,  7  Cal.  304,  and  in  StafP 
V.  Lick,  7  Cal.  487,  as  to  constructive 
tice  of  registration  of  conveyances. 

Carpentier  r.  Hart,  5  Cal.  406,  affim 
in  Shaw  r.  McGregor,  8  Cal.  521,  t 
courts  cannot  open  a  judgment  afler 
joumment  of  the  term. 

Carr  r.  Caldwell,  10  Cal.  380,  affim 
in  Swift  r.  Kraemer,  13  Cal.  530,  relat 
to  the  mortgage  on  a  homestead ;  and 
ferred  to  in  Guy  v,  Du  Uprey,  16  ( 
199,  as  being  peculiar  in  the  facts,  but 
rogated  by  the  statutes  of  1860,  p.  311 

Caiy  V,  Tice,  6  Cal.  625,  affirmed 
Rix  V,  McHenry,  7  Cal.  91 ;  in  Benec 
r.  Bunnell,  7  Cal.  246,  and  in  Pfeiflfej 
Rhein,  14  Cal.  649,  as  to  the  domicil 
the  wife  to  acquire  a  homestead,  but  ab 
gated  by  the  statutes  of  1860,  p.  311. 

Castro  V,  Castro,  6  CaJ.  158,  affim 
in  Grimes'  Estate  v.  Norris,  6  Cal.  65 
and  in  Tevis  v.  Pitcher,  10  Cal.  477,  i 
a  will  is  a  conveyance  unless  the  stat 
otherwise  provides. 

Castro  V,  Gill,  5  Cal.  40,  affirmed 
Merced  Mining  Co.  t\  Fremont,  7  C 
319,  that  possession  is  prima  facie  e 
dence  of  title,  and  in  Stanley  v.  Green, 
Cal.  166,  that  a  conveyance  should  cont 
a  sufficient  description. 

Caulfield  v.  Hudson,  3  Cal.  389, 
firmed  in  People  r.  Peralta,  3  Cal.  31 
Reed  v.  McCormick,  4  Cal.  342  ;  Tow 
end  V.  Brooks,  5  Cal.  52 ;  and  in  Peo 
V.  Fowler,  9  Cal.  86,  that  district  cou 
have  no  appellate  jurisdiction ;  referred 
in  Parsons  r.  Tuolumne  County  Wa 
Co.,  5  Cal.  43 ;  and  in  People  v.  Hest 
6  CaL  681,  as  to  the  jurisdiction  of  l 
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various  courts  ;  in  People  v.  Applegate,  5 
Cal.  295,  that  the  court  of  sessions  has  no 
appellate  jurisdiction;  and  in  Zander  v, 
Coe,  5  Cal.  230,  that  the  district  courts 
have  exclusive  original  jurisdiction  over 
two  hundred  dollars. 

Chenery  v.  Palmer,  5  Cal.  131,  affirmed 
in  Thornburgh  r.  Hand,  7  Cal.  567,  that 
defendant  could  cross-examine  plaintiff's 
witness  as  to  the  kind  of  possession  relied 
on. 

Chever  r.  Hays,  3  Cal.  471,  affirmed  in 
Cohen  v.  Barrett,  5  Cal.  210,  213 ;  Gros- 
chen  r.  Page,  6  Cal.  139 ;  McAllister  v. 
Strode,  7  Cal.  430 ;  Judson  v.  Atwill,  9 
Qd.  478 ;  Dana  v.  Stanfords,  10  Cal.  277 ; 
and  in  Naglee  v.  Lyman,  14  Cal.  456,  as 
to  voluntary  assignments. 

Chipman  r.  Bowman,  14  Cal.  157,  af- 
firmed in  Logan  v.  HiUegass,  16  Cal.  202, 
as  to  enjoining  executions  on  an  irregular 
judgment  ^ 

Chipman  v.  Hibbard,  8  Cal.  268,  refer- 
red to  in  Pixley  v.  Huggins,  15  Cal.  134, 
as  not  applicable  to  cases  on  injunctions  of 
executions. 

City  of  Marysville  v.  Buchanan,  3  Cal. 
212,  affirmed  in  McMillan  v,  Richards,  12 
Cal.  468,  as  to  the  filing  of  a  remittitur 
and  issuing  execution. 

City  of  San  Francisco  v.  Hazen,  5  Cal. 
1 69y  affirmed  in  Holland  v.  City  of  San 
Francisco,  7  Cal.  375,  380,  and  in  Mc- 
Cracken  v.  City  of  San  Francisco,  16 
CaL  618,  relative  to  the  defect  of  the  or- 
dinance passed  for  the  sale  of  the  city  slip 
property  in  San  Francisco. 

City  of  San  Francisco  r.  Scott,  4  Cal. 
114,  affirmed  in  McCauley  v.  Weller,  12 
Cal.  528,  that  compensation  must  be  made 
for  private  property. 

Clark  r.  Bdker,  14  Cal.  612,  referred 
to  in  Clark  v,  Boyreau,  14  Cal.  635,  rela- 
tive to  the  mortgage  foreclosed  upon ;  and 
in  Goodenow  v.  Ewer,  16  Cal.  468,  that  a 
mortgage  must  be  foreclosed. 

Clark  r.  Perry,  5  Cal.  58,  affirmed  in 
Belloc  r.  Rogers,  9  Cal.  129  ;  and  in  Deck 
r.  Gherke,  12  Cal.  438,  as  to  the  jurisdic- 
tion of  the  probate  courts. 

Clary  r.  Hoagland,  5  Cal.  476,  referred 
to  in  same  case,  6  Cal.  687 ;  and  in  Da- 
vidson V.  Dallas,  15  Cal.  82,  that  a  judg- 
ment in  a  case  is  the  law  of  that  case ;  in 
Coulter  V.  Stark,  7  Cal.  245,  that  the  coun- 
ty court  exceeded  its  jurisdiction. 

Clary  v.  Hoagland,  6  Cal.  685,  referred 


to  in  Hastings  v,  Halleck,  13  Cal.  211 ; 
and  in  Davidson  v.  Dallas,  15  Cal.  82,  as 
to  reviewing  the  law  of  a  case  on  appeal 
the  second  time. 

Clay  V.  Walton,  9  Cal.  328,  affirmed  in 
Ellison  V.  Jackson  Water  Co.,  12  Cal. 
553,  as  to  the  consideration  of  paying  an- 
other's debt 

Clayton  v.  West,  2  Cal.  381,  affirmed 
in  Morgan  v.  Hugg,  5  Cal.  410,  that  errors 
which  are  immaterial  will  be  disregarded 
on  appeal. 

Coffinberry  v,  Horrill,  5  Cal.  493,  af- 
firmed in  Peabody  r.  Phelps,  7  Cal.  53, 
that  a  judgment  entered  in  vacation  is 
void. 

Cohas  V.  Raisin,  3  Cal.  443,  affirmed  in 
Touchard  r.  Touchard,  5  Cal.  307 ;  Scale 
V.  Mitchell,  5  Cal.  402 ;  Dewey  v.  Lam- 
bier,  7  Cal.  348 ;  and  in  Welch  v.  Sul- 
livan, 8  Cal.  200;  and  referred  to  in 
Tread  well  v,  Payne,  15  Cal.  498,  and  in 
Hart  V.  Burnett,  15  Cal.  558,  589,  as  to 
Spanish  grants  in  San  Francisco. 

Cohen  v.  Barrett,  5  Cal.  195,  affirmed 
in  Meyer  v.  Kohlman,  8  Cal.  47,  that  an 
application  in  insolvency  must  be  strictly 
construed. 

Conant  v.  Conant,  10  Cal.  249,  affirmed 
in  Dumphy  v,  Guindon,  13  Cal.  30,  as  to 
the  jurisdiction  of  appeal  to  the  supreme 
court. 

Conger  v.  Weaver,  6  Cal.  548,  affirmed 
in  Merced  Mining  Co.  v.  Fremont,  7  Cal. 
327 ;  and  in  Hill  v.  King,  8  Cal.  338,  that 
vested  rights  cannot  be  impaired;  in 
Thompson  v,  Lee,  8  Cal.  280,  that  notice 
of  evidence  of  possession  is  only  one  act 
to  be  considered  with  others. 

Connally  r.  Peck,  3  Cal.  75,  referred  to 
in  same  case,  6  Cal.  353,  as  being  re- 
manded for  further  proof. 

Connolly  v.  Goodwin,  5  Cal.  220,  af- 
firmed in  Hastings  v.  Vaughn,  5  Cal.  318, 
that  an  impression  on  paper  with  a  pen  is 
a  seal. 

Conrad  v.  Lindley,  2  Cal.  173,  affirmed 
in  Jamson  v,  Quivey,  5  Cal.  491,  that 
courts  must  give  or  refuse  instructions. 

Cook  V.  McChristian,  4  Cal.  32,  affirm- 
ed in  Taylor  v,  Hargous,  4  Cal.  272,  that 
a  specific  act  is  necessary  to  indicate  the 
selection  of  a  homestead ;  in  Poole  v,  Ger- 
rard,  6  Cal.  73,  that  husband  and  wife 
must  assent  to  conveyance ;  in  Reynolds 
V.  Pixley,  6  Cal.  167 ;  Dorsey  v,  McFar- 
land,  7  Cal.  345 ;  Stafford  v.  Lick,  7  Cal. 
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490;  and  in  Harper  t\  Forbes,  15  Cal. 
204,  that  residence  is  the  test  of  dedica- 
tion of  a  homesteiad;  in  Holden  v.  Fin- 
ney, 6  Cal.  236,  as  reconciling  imperfect 
tions  in  the  homestead  law ;  and  in  Moss 
V.  Warner,  10  Cal.  297,  that  the  act  is 
retrospective  in  its  operation,  but  abro- 
gated by  the  statute  of  1860,  p.  311. 

Cordier  r.  Schloss,  12  Cal.  143,  affirm- 
ed in  Bostic  v.  Love,  16  Cal.  73,  that  an 
answer  in  equity  is  not  evidence  for  the 
defendant. 

Covillaud  v.  Tanner,  7  Cal.  38,  affirmed 
in  Letter  v.  Putney,  7  Cal.  423,  that  ob- 
jections to  evidence  must  be  taken  in  the 
court  below ;  and  in  Kiler  v.  Kimball,  10 
Cal.  268;  Martin  v.  Travers,  12  Cal.  245, 
and  in  Payne  v.  Treadwell,  16  Cal.  248, 
that  objections  to  evidence  must  be  point- 
ed out  on  appeal. 

Cowell  V,  Doub,  12  Cal.  274,  affirmed 
in  People  r.  Seymour,  16  Cal.  344,  as  to 
the  constitutionality  of  legalizing  an  irreg- 
ular assessment. 

Crandall  v.  Woods,  6  Cal.  449,  affirmed 
in  Leigh  v.  Independent  Ditch  Co.,  8  Cal. 
323 ;  and  in  Partridge  v,  McKinney,  10 
Cal.  183,  as  to  diversion  of  water  courses. 

Crane  v.  Brannan,  3  Cal.  192,  affirmed  in 
Alderson  v.  Bell,  9  Cal.  321 ;  and  in  Mont- 
gomery V.  Tutt,  12  Cal.  317,  that  a  pre- 
sumption exists  in  favor  of  the  jurisdiction 
of  the  court. 

Curtis  r.  Richards,  9  Cal.  33,  affirmed 
in  Tissot  v.  Darling,  9  Cal.  285 ;  and  in 
City  of  Sacramento  v.  Dunlap,  14  Cal. 
423,  that  an  undertaking  need  not  be 
signed  by  the  principal ;  in  San  Francisco 
Cras  Co.  r.  City  of  San  Francisco,  9  Cal. 
473  ;  McCormick  v.  Bailey,  10  Cal.  232, 
and  in  Ord  v.  Steamer  L^ncle  Sam,  13  Cal. 
371,  as  to  controverting  allegations  in  a 
verified  complaint. 

Dabovich  v.  Emeric,  7  Cal.  209,  refer- 
red to  in  same  case,  12  Cal.  178,  as  being 
remanded  to  amend  the  complaint. 

Dana  v.  Stanfords,  10  Cal.  269,  affirm- 
ed in  Randall  v.  Buffington,  10  Cal.  494; 
Wellington  v.  Sedgwick,  12  Cal.  474,  and 
in  Gladwin  v,  Gladwin,  13  Cal.  332,  as  to 
preference  of  creditors. 

Daumiel  r.  Gorham,  6  Cal.  43,  affirmed 
in  Taylor  v.  Seymour,  6  Cal.  514,  that  in 
rej)levin  against  «,n  officer  he  is  entitled  to 
a  demand;  explained  in  Wellington  r. 
Sedgwick,  12  Cal.  476,  and  in  Paige  r. 
O^Neal,  12  Cal.  495,  as  to  segregation  of 


goods  in  a  warehouse,  under  the  st 
of  frauds. 

Davidson  v,  Dallas,  8  Cal.  227,  refi 
to  in  same  case,  15  CaJ.  79,  as  having 
carefully  and  correctly  reported;  an 
page  80,  the  principle  overruled  as  t( 
several  liabilities  of  the  sureties  on  ( 
rate  bonds. 

De  Barry  v,  Lambert,  10  CaL  501 
firmed  in  Baker  r.  Baker,  10  Cal. 
that  interlocutory  orders  can  be  revi< 
on  appeal. 

Deidesheimer  v.  Brown,  8  Cal.  331 
firmed  in  Gray  v.  Hawes,  8  Cal.  56 
to  appearance  of  parties  to  set  asid< 
fective  summons. 

Dewey  v.  Bowman,  8  Cal.  145,  affii 
in  Payne  v,  Bensley,  8  Cal.  267,  an 
Smith  V.  '49  and  '56  Quartz  M.  Co.,  14 
246,  that  an  assignment  of  a  note  ca 
the  mortgage ;  in  Tliompson  v.  Lee,  8 
280,  as  to  issues  made  by  a  denial  in 
answer;  and  in  Duff  v.  Fisher,  15 

387,  relative  to  jury  trials. 

Dewey  r.  Gray,  2  Cal.  374,  affirme 
Gunter  v.  Laffiui,  7  Cal.  592,  and  in 
vidson  r.  Dallas,  15  Cal.  82,  that  the  ; 
being  the  same,  the  law  of  the  case  ie 
changed  on  appeal  the  second  time. 

Dewey  v,  Lambier,  7  Cal.  347,  refe 
to  in  Welch  r.  Sullivan,  8  Cal.  201,  i 
tive  to  alcalde  titles  in  San  Francisco 

Dewey  r.  Latson,  6  Cal.  130,  refe 
to  in  Chapin  v.  Broder,  16  Cal.  420,  ] 
tive  to  an  undertaking  on  appeal. 

Dewitt  V.  Hays,  2  Cal.  463,  affirme 
Robinson  v,  Gaar,  6  Cal.  275,  that  eq 
cannot  relieve  from  an  illegal  tax  impo 
but  overruled  in  Palmer  v.  Boling,  8 

388,  that  the  statute  of  1857,  334,  mal 
a  tax  deed  prima  facie  evidence  of  t 
gives  the  right  to  an  equitable  remedy 

Dickey  v.  Hurlbut,  5  Cal.  343,  refern 
in  People  v.  Town  of  Nevada,  6  Cal. 
and  in  Upham  v.  Supervisors  of  Si 
County,  8  Cal.  384,  as  to  the  legisla 
powers  of  the  county  court. 

Dillon  V.  Byrne,  5  Cal.  455,  affirme 
Birrell  v.  Schie,  9  CaL  107 ;  Carr  t?.  C 
well,  10  Cal.  385 ;  and  in  Swift  v.  K 
mer,  13  Cal.  530,  and  referred  to  in  i 
V,  Du  Uprey,  16  Cal.  199,  as  to  mortj 
on  a  homestead,  but  abrogated  by 
statute  of  1860,  p.  311. 

Dore  V.  Covey,  13  CaL  502,  referre 
in  Chapin  v.  Broder,  16  CaL  470,  reb 
to  an  undertaking  on  appeal. 
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Dorsey  r.  McFarland,  7  Cal.  279,  af- 
finned  in  Van  Reynigom  v.  Revalk,  8  Cal. 
76;  and  in  Dunn  v.  Tozer,  10  Cal.  172, 
as  to  mortgage  on  a  homestead,  but  abro- 
gated hj  the  statute  of  1860,  p.  311. 

Downer  r.  Lent,  6  Cal.  94,  affirmed  in 
People  V,  Supervisors  Marin  County,  10 
CaL  345,  as  to  the  powers  of  a  le^slative 
board  to  perform  judicial  functions. 

Drake  v.  Eakin,  10  Cal.  312,  affirmed 
in  Tuolunme  Water  Co.  v.  Columbia  and 
Stanislaus  Water  Co.,  10  Cal.  396,  as  to 
examination  of  an  adverse  party. 

Drake  v.  Palmer,  2  Cal.  177,  affirmed 
in  Cook  V.  Stewart,  2  Cal.  253 ;  and  in 
Hastings  v.  Steamer  Uncle  Sam,  10  Cal. 
341,  that  the  appellate  court  will  not  dis- 
turb an  order  for  a  new  trial. 

Dunbar  v.  City  of  San  Francisco,  1  Cal. 
355,  affirmed  in  Correas  v.  City  of  San 
Francisco,  1  Cal.  452,  as  to  the  liability 
of  the  city  for  destroying  buildings  to  stop 
a  conflagration. 

Dupont  r.  Wertheman,  10  Cal.  354, 
affirmed  in  Clark  v.  McElvy,  11  Cal.  160, 
that  a  bill  of  sale  without  a  seal  does  not 
pass  title;  and  in  McDonald  v.  Bear  River 
and  Auburn  W.  &  M.  Co.,  13  Cal.  234, 
that  the  court  failed  to  pass  on  the  fact  of 
a  deed  executed  by  an  agent;  and  in  Mott 
r.  Smith,  16  Cal.  557,  relative  to  a  deed 
executed  by  an  agent  under  a  power  of 
attorney. 

Eddy  9.  Simpson,  3  Cal.  249,  affirmed 
in  Kelly  v,  Natoma  Water  Co.,  6  Cal. 
108;  in  Hoffinan  v.  Stone,  7  Cal.  49 ;  and 
in  Butte  Canal  and  Ditch  Co.  v.  Vaughn, 
11  Cal.  151,  as  to  appropriation  of  water 
courses. 

Egery  r.  Buchanan,  5  Cal.  53,  affirmed 
in  Johnson  v.  Gvorham,  6  CaL  196;  and 
in  Wilson  v.  Broder,  10  Cal.  489,  as  to 
recovery  of  a  penalty  against  sheriff;  and 
in  Gregory  r.  Ford,  14  Cal.  143,  relative 
to  traversing  a  sheriff's  return. 

Ellis  r.  Janes,  7  Cal.  409,  affirmed  in 
Walker  v.  Sedgwick,  8  Cal.  402 ;  and  in 
CKeiffe  v.  Cunnmgham,  9  Cal.  590,  that 
defendant  is  estopped  from  controverting 
title  under  which  he  entered. 

Elliott  V.  Chapman,  15  Cal.  383,  affirm- 
ed in  Shaw  r.  Randall,  15  Cal.  386,  rela- 
tive to  an  undertaking  on  appeal. 

EUissen  t*.  Halleck,  6  Cal.  386,  affirmed 
in  Falknerr.  Folsom's  Ex'rs,  6  Cal.  412; 
McCann  r.  Sierra  County,  7  Cal.  124; 
and  in  Hentsch  v.  Porter,  10  CaL  558, 


that  the  complaint  must  aver  presentation 
to  the  proper  parties  for  allowance;  and 
in  Piercy  v,  Sabin,  10  Cal.  30,  in  practice 
stare  decisis  must  be  adhered  to. 

Emeric  v,  Tams,  6  CaL  155,  affirmed  in 
McCann  r.  Lewis,  9  Cal.  247 ;  and  in 
Mount  V.  Chapman,  9  CaL  297,  as  to  in- 
terest on  a  judgment. 

Engels  V.  Lubeck,  4  CaL  31,  referred 
to  in  Uhlfelder  r.  Levy,  9  CaL  615,  as  to 
one  court  enjoining  proceedings  of  another 
court 

Evoy  V.  Tewksbury,  5  CaL  285,  affirm- 
ed in  Hazeltine  v,  Larco,  7  Cal.  34,  rela- 
tive to  a  guarantee  to  pay  another's  debt 

Ex  parte  Attorney  General,  1  CaL  85, 
referred  to  in  People  v.  Gillespie,  1  CaL 
343;  and  in  Caulfield  v.  Hudson,  3  CaL 
390,  as  to  the  jurisdiction  of  courts. 

Ex  parte  Cohen,  6  Cal.  318,  affirmed 
in  Ex  parte  Rowe,  7  CaL  177,  that  a  party 
cannot  be  compelled  to  do  a  vain  act ;  and 
in  Low  V,  Henry,  9  Cal.  552,  that  the 
complaint  must  be  filed  before  remedial 
process  can  issue. 

Ex  parte  Holdforth,  1  Cal.  438,  affirm- 
ed in  Ex  parte  Prader,  7  Cal.  240,  that 
imprisonment  on  civil  process  can  only  be 
had  in  cases  of  fraud. 

Ex  parte  Kyle,  1  Cal.  331,  affirmed  in 
Mansfield  v.  Dorland,  2  Cal.  509 ;  and  in 
Russell  V.  Conway,  11  Cal.  103,  as  to  lien 
of  attorneys  on  a  judgment  for  coste. 

Ex  parte  Perkins,  2  CaL  424,  explained 
in  Ex  parte  Archy,  9  CaL  169,  as  to  fugi- 
tive slaves. 

Ex  parte  Rowe,  7  Cal.  175,  referred  to 
in  Ware  v.  Robinson,  9  CaL  111,  as  to  re- 
view of  orders  of  contempts  on  appeal. 

Farrell  v.  Enright,  12  CaL  450,  affirm- 
ed in  People  v.  Rogers,  13  CaL  165,  as  to 
the  right  of  aliens  to  inherit  in  this  state. 

Ferris  v,  Coover,  10  Cal.  589,  affirmed 
in  Manson  v.  Koppikus,  11  CaL  92 ;  Wa- 
terman V,  Smith,  13  CaL  410;  Kelsey  v, 
Abbott,  13  CaL  619 ;  Morton  v.  Folger, 
15  Cal.  277;  Seaward  v.  Mallot,  15  CaL 
306,  and  in  Cornwall  r.  Culver,  16  CaL 
425,  as  to  the  Sutter  title  in  Sacramento ; 
and  in  Lachman  v,  Clark,  14  Cal.  133,  rel- 
ative to  tax  titles. 

Fisher  v,  Dennis,  6  Cal.  577,  referred 
to  in  Visher  v.  Webster,  8  CaL  112,  as  to 
the  alteration  of  a  note. 

Fitzgerald  v.  Gorham,  4  CaL  289,  af- 
firmed in  Stewart  v,  Scannell,  8  Cal.  83  ; 
Vance  v.  Boynton,  8  Cal.  561 ;   and  in 
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Bacon  v.  Scannell,  9  CaL  273,  as  to  deliv- 
ery of  goods  in  a  warehouse. 

Fitzgerald  v,  Urton,  5  CaL  308,  affirmed 
in  Burdge  r.  Underwood,  6  CaL  46 ;  and 
in  Boggs  V.  Merced  Mining  Co.,  14  Cal. 
377,  as  to  mining  claims. 

Flint  V.  Lyon,  4  Cal.  17,  referred  to  in 
Moore  r.  McKinley,  5  CaL  474,*  as  to  im- 
plied guarantee  of  sale  by  sample. 

Folsom  V,  Root,  1  Cal.  374,  affirmed  in 
McFadden  v.  Jones,  1  CaL  453,  as  to  want 
of  statement  of  facts  on  appeal. 

Folsom's  Ex'rs  v.  Scott,  6  Cal.  460,  af- 
firmed in  Macy  v.  Goodwin,  6  CaL  581, 
as  to  secondary  evidence  of  lost  instru- 
ments. 

Fowler  v.  Pierce,  2  Cal.  165,  affirmed 
in  McCauley  v.  Brooks,  16  Cal.  46,  that  a 
mandamus  may  issue  to  an  executive 
officer. 

Fowler  v.  Smith,  2  Cal.  568,  affirmed 
in  Macoleta  v.  Packard,  14  Cal.  179,  rel- 
ative to  interest  on  contracts. 

Frank  v.  Doane,  15  Cal.  302,  affirmed 
in  Green  v.  Doane,  15  Cal.  304,  relative 
to  the  abandonment  of  a  motion  for  a  new 
triaL 

Franklin  v.  Reiner,  8  Cal.  340,  affirmed 
in  Whipley  v.  Mills,  9  Cal.  641 ;  Hast- 
ings V.  Halleck,  10  CaL  31,  and  in  Hil- 
dreth  v,  Gwindon,  10  Cal.  491,  relative  to 
notice  and  undertaking  on  appeal. 

Gallagher  v.  Delaney,  10  CaL  410,  ex- 
plained in  Thornton  v,  Borland,  12  Cal. 
440 ;  and  in  Smith  v.  Yreka  Water  Co., 
14  Cal.  202,  that  it  lays  down  no  general 
rule. 

Gardner  r.  Perkins,  9  Cal.  553,  affirmed 
in  Burnett  v.  Whitesides,  13  Cal.  158,  that 
where  an  answer  denies  the  equities  of  a 
complaint,  the  injunction  should  be  dis- 
solved. 

Gkimer  v.  Marshall,  9  Cal.  268,  affirmed 
in  Hentsch  v.  Porter,  10  CaL  559,  as  to 
defective  allegations;  and  in  Burke  v. 
Table  Mountain  W.  Co.  r.  Lafarge,  12 
Cal.  409,  relative  to  possession;  and  in 
No^  V.  Card,  14  Cal.  609,  relative  to  a 
judgment  in  ejectment;  Garrison  v.  Samp- 
son, 15  Cal.  93,  affirmed  in  Coryell  v. 
Cain,  16  Cal.  573,  relative  to  possessory 
claims  under  the  statute. 

Gaskill  V.  Trainer,  3  Cal.  334,  affirmed 
in  Chipman  v,  Emeric,  3  CaL  283 ;  and 
in  Gaskill  v,  Moore,  4  Cal.  234,  that  non- 
payment of  rent  works  a  forfeiture  of  the 
lease. 


Gates  V.  Buckingham,  4  Cal.  286, 
firmed  in  Ritter  v.  Mason,  11  Cal.  2 
and  in  Moore  v.  Semple,  11  CaL  361>  t 
a  statement  should  contain  requisite  paj 
on  appeal. 

Gates  V.  Kieff,  7  CaL  124,  affirmed 
Marius  v.  Bicknell,  10  Cal.  224;  and 
Weaver  v.  Conger,  10  CaL  237,  tha 
misjoinder  of  parties  must  be  urged 
demurrer. 

Gates  V,  Nash,  6  Cal.  192,  affirmec 
Turner  v.  Mcllhaney,  8  CaL  579,  thi 
party  cannot  testify  for  his  codefendam 
coplaintiffi 

Guvin  V,  Annan,  2  Cal.  494,  affirmei 
Piercy  v.  Sabin,  10  Cal.  30,  that  a  gen« 
denial  makes  a  general  issue. 

G^e  V.  Moore,  14  Cal.  472,  afiirme< 
Guiod  V.  Guiod,  14  Cal.  508;  Broadu 
Nelson,  16  CaL  81,  and  in  Bowmai 
Norton,  16  Cal.  216,  relative  to  abanc 
ment  of  homestead,  but  qualified  by 
statute  of  1860,  p.  311. 

Gerke  v.  California  Steam  Naviga; 
Co.,  9  Cal.  251,  affirmed  in  Garfiel 
Knight's  Ferry  and  Table  Mountain 
Co.,  14  Cal.  37,  as  to  the  admissions  oi 
agent  to  bind  the  principal ;  and  in  Alj 
V.  Steamer  Maria,  15  Cal.  171,  reladv 
the  liability  of  vessels  for  fire  on  the  ba 
of  a  river. 

Gibbons  v.  Scott,  15  Cal.  284,  affin 
in  Logan  v.  Hillegass,  16  Cal.  202,  r 
tive  to  enjoining  an  execution  on  an  iri 
ular  judgment 

Gilman  v.  Contra  Costa  County,  5  < 
426,  affirmed  in  Placer  County  v.  Astl 
Cal.  315,  that  a  county  may  sue  and 
sued. 

Gilman  v^  Contra  Costa  County,  8  ( 
52,  affirmed  in  Emeries.  Gilman,  10  ( 
410,  that  a  creditor  of  a  county  must  1 
to  a  county;  also,  in  the  same  case, 
Cal.  508,  affirmed  without  comment 

Godeffroy  v.  CaldweU,  2  CaL  489, 
firmed  in  McMillan  v.  Richards,  9  < 
409,  that  a  mortgage  is  a  mere  secu 
for  a  debt. 

Godwin  r.  Stebbins,  2  Cal.  103,  refei 
to  in  Payne  v.  Tread  well,  5  CaL  312, 
stated  to  be  incorrectly  reported;  and 
ferred  to  in  Payne  v.  Tread  well,  16  < 
246,  relative  to  a  complaint  in  ejectm< 

Gonzales  v.  Huntley,  1  Cal.  32,  affi 
ed  in  Palmer  v.  Brown,  1  Cal.  42,  th 
regular  judgment  will  be  affirmed ; 
explained  in  Ringgold  v.  Haven,  1  < 
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116,  as  being  commonlj,  though  not  uni- 
versally, correct. 

Goodenow  v.  Ewer,  16  Cal.  461,  af- 
firmed in  Boggs  V,  Hargrave,  16  CaL  563, 
relative  to  a  decree  in  a  foreclosure  suit 
when  the  mortgagor  has  transferred  his 
interest  in  the  estate  prior  to  the  institu- 
tion of  the  action. 

Grordon  v,  Ross,  2  Cal.  156,  overruled 
in  Dumphy  v.  Gnindon,  13  Cal.  30,  as  to 
appeals  to  the  supreme  court,  where  the 
costs  added  to  the  judgment  amount  to 
two  hundred  dollars. 

Gordon  v.  Searing,  8  Cal.  49,  affirmed 
in  Bagley  v.  Eaton,  10  Cal.  148,  as  to 
secondary  evidence  of  lost  instrument. 

Grorham  v.  Toomy,  9  Cal.  77,  referred 
to  in  Pixley  v.  Huggins,  15  Cal.  34,  as 
not  applicable  to  cases  in  injunction  of  ex- 
ecution. 

Grouldin  v.  Buckelew,  4  Cal.  107,  af- 
firmed in  Ellis  V.  Janes,  7  Cal.  415,  as 
to  equitable  lien  for  purchase  money  on 
land. 

Grass  Valley  Quartz  Mining  Co.  v, 
Stackhouse,  6  CaL  413,  affirmed  in  Bag- 
ky  V.  Eaton,  10  Cal.  148,  that  a  party 
himself  may  testify  as  to  loss  of  original 
documents. 

Gray  v.  Eaton,  5  Cal.  448,  affiirmed  in 
Still  V,  Saunders,  8  Cal.  286 ;  and  qualified 
in  Duff  17.  Fisher,  15  Cal.  380,  relative  to 
granting  a  new  trial. 

Gray  v.  Palmer,  9  Cal.  616,  affirmed  in 
Lafian  r.  Naglee,  9  Cal.  678,  relative  to 
copartnership  in  ownership  of  lands. 

Green  r.  Covillaud,  10  Cal.  317,  ex- 
plained in  Farley  v.  Vaughn,  11  Cal.  237, 
that  a  delay  in  tender  of  payment  for  a 
contract  for  a  deed  varies  the  contract; 
and  in  Gregory  v.  Ford,  14  Cal.  143,  that 
a  complainant's  equity  must  be  shown  in 
thehilL 

Green  r.  Wells,  2  Cal.  584,  affirmed  in 
Beach  v.  Covillaud,  4  Cal.  316;  Whiting 
V.  Heslep,  4  CaL  330 ;  and  in  McDonald 
V.  Mountam  Lake  Water  Co.,  4  Cal.  336, 
relative  to  parol  agreement  for  the  sale  of 
lands. 

Greenfield  v.  Steamer  Gunnell,  6  CaL 
67,  affirmed  in  Kohlman  v.  Wright,  6  Cal. 
231,  that  a  want  of  verification  is  cured 
by  answer. 

Gregory  v.  Ford,  14  CaL  138,  affirmed 
in  Gibbons  9.  Scott,  15  Cal.  286 ;  and  in 
Logan  9.  Hillegass,  16  Cal.  202,  relative 
to  opening  a  judgment  by  default  where 


the  party  alleges  he  was  not  regularly 
served  with  a  summons. 

Gregory  v.  Haynes,  13  CaL  591,  over- 
ruled in  Payne  v,  Treadwell,  16  CaL  246, 
relative  to  the  decree  in  that  case. 

Gregory  v,  McPherson,  13  CaL  562, 
doubted  in  Stuart  v.  Allen,  16  Cal.  501, 
upon  the.necessary  statement  in  a  petition 
by  the  administrator  for  the  sale  of  real 
estate. 

Grimes'  Estate  v.  Norris,  6  CaL  624, 
affirmed  in  Tevis  v.  Pitcher,  10  CaL  477, 
that  a  will  is  a  conveyance,  unless  other- 
wise regulated  by  statute;  and  in  In- 
goldsby  V.  Juan,  12  Cal.  579,  that  the 
statute  on  wills  is  not  retrospective. 

Griswold  V.  Sharpe,  2  Cal/  17,  affirmed 
in  Taaffe  v.  Rosenthal,  7  CaL  518,  that  a 
wrongful  issuance  of  an  attachment  could 
be  inquired  into  on  appeal. 

Grogan  v.  Ruckle,  1  Cal.  158,  affirmed 
on  rehearing,  1  CaL  193 ;  and  in  Youngs 
V.  Bell,  4  CaL  202,  that  an  endorsement 
need  not  be  denied  under  oath ;  in  Mateer 
V.  Brown,  1  Cal.  231,  that  a  remittitur  not 
being  sent  to  the  court  below,  the  appel- 
late court  has  still  control  of  it ;  referred 
to  in  Piercy  v.  Sabin,  10  Cal.  30,  that 
new  matter  must  be  set  up  in  the  answer. 

Gronfier  r.'Mintum,  5  Cal.  492,  ex- 
plained in  Carri^re  v.  Mintum,  5  CaL  435, 
as  to  counsel  fees  for  costs  on  foreclosure 
of  a  mortgage. 

Groschen  v.  Page,  6  CaL  138,  referred 
to  in  Dana  v.  Stanfords,  10  Cal.  277,  as 
to  voluntary  assignments. 

Guiod  V,  Guiod,  14  Cal.  506,  affirmed 
in  Broad  us  v.  Nelson,  16  CaL  81,  and  in 
Bowman  v,  Norton,  16  Cal.  218,  as  to  the 
dedication  of  a  homestead,  but  qualified 
by  the  statutes  of  1860,  p.  311. 

Gunn  V.  Bates,  6  CaL  203,  overruled 
in  Ferris  v,  Coover,  10  Cal.  621,  in  ac- 
cordance with  opinion  of  the  United  States 
supreme  court,  concerning  Mexican  grants 
in  California. 

Gunter  v.  Greary,  1  Cal.  462,  affirmed 
in  Sacramento  Valley  R.  R.  Co.  v.  Mof- 
fatt)  7  Cal.  570,  that  compensation  must 
be  made  for  lands  held  in  possession ;  and 
in  Castro  v.  Armesti,  15  CaL  82,  as  to 
statement  on  appeal. 

Gunter  r.  Laffiin,  7  CaL  588,  affirmed 
in  Davidson  v.  Dallas,  15  CaL  82,  that  the 
facts  being  the  same,  the  law  of  a  case  re- 
mains unchanged. 

Guy  V,  Fnmklin,  5  Cal.  416,  affirmed 
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in  Emeric  v.  Tarns,  6  Cal.  156 ;  in  McCann 
V.  Lewis,  9  Cal.  247 ;  and  in  Mount  v. 
Chapman,  9  Cal.  297,  as  to  interest  on 
judgments. 

Guy  r.  Ide,  6  Cal.  99,  affirmed  in  Mc- 
Millan V,  Richards,  9  CaJ.  400,  as  to  re- 
ceiver of  rents  and  profits  on  mortgaged 
premises  sold  under  execution  pending  re- 
demption. 

Guy  V.  Middleton,  5  Cal.  392,  affirmed 
in  Harlan  v.  Smith,  6  Cal.  174;  and  in 
Reynolds  v.  Lathrop,  7  Cal.  46,  as  to  re- 
demption of  mortgaged  premises  sold  un- 
der execution. 

Haffley  v.  Maier,  13  CaL  13,  affirmed 
in  Goodenow  v.  Ewer,  16  Cal.  468,  that  a 
mortgage  must  be  foreclosed. 

Haight  V.  Gay,  8  Cal.  297,  affirmed  in 
Howland  v,  Vaughn,  9  Cal.  52,  as  to  writs 
of  error  to  supreme  court. 

Haight  V.  Joyce,  2  Cal.  64,  affirmed  in 
Thome  v.  Yontz,  4  Cal.  323,  as  to  prom- 
issory  notes  in  the  hands  of  innocent  third 
parties. 

Hames  v.  Castro,  5  Cal.  109,  affirmed 
in  Scott  V.  Ward,  13  Cal.  470,  relative  to 
the  common  property  of  husband  and  wife 
under  the  Mexican  law. 

Hardy  v.  Hunt,  11  Cal.  343,  affirmed 
in  Walling  v.  Miller,  15  Cal.  40,  relative 
to  payment  of  moneys  to  an  officer  after 
notice  of  claim  by  third  party. 

Harlan  v.  Smith,  6  Cal.  173,  affirmed 
in  McMillan  r.  Richards,  9  Cal.  412,  as 
to  redemption  of  mortgaged  premises  sold 
under  execution. 

Harley  v.  Young,  4  Cal.  284,  referred 
to  in  Dickinson  v.  Van  Horn,  9  CaJ.  210, 
as  having  been  decided  before  section  339 
of  the  code  was  amended  in  18$^.. 

Harper  ».  Forbes,  15  Cal.  202,  affirmed 
in  Broadus  v  Nelson,  16  Cal.  81,  relative 
to  the  dedication  of  a  homestead,  but  qual- 
ified by  the  statute  of  1860,  p.  311. 

Harris  v.  Brown,  1  Cal.  98,  affirmed  in 
Hoen  V,  Simmons,  1  Cal.  121,  that  a  ver- 
bal contract  for  the  sale  of  land  is  void. 

Harris  v,  Reynolds,  13  Cal.  514,  refer- 
red to  in  Reynolds  r.  Harris,  14  Cal.  676, 
as  a  part  of  that  case. 

Hart  V.  Burnett,  15  Cal.  530,  referred 
to  in  Holladay  v.  Frisbie,  15  Cal.  634,  as 
not  applying  to  the  water  lots  in  San 
Francisco ;  affirmed  in  Payne  v.  Tread- 
well,  16  Cal.  225,  and  Wheeler  v.  Hamp- 
son,  16  Cal.  291 ;  and  commented  on  in 
Brown  v.  City  of  San  Francisco,  16  Cal. 


457, 461,  relative  to  grants  in  San  Fr 
CO  by  the  Mexican  governors  of  Calif 

Hart  V,  Moon,  6  Cal.  161,  affim 
Freeman  v.  Powers,  7  Cal.  105,  as  i 
risdiction  of  justices  of  the  peace. 

Hastings  v.  Vaughn,  5  Cal.  315 
statutes  of  1860,  p.  179,  provide  fo 
recting  defective  acknowledgments,  \ 
357,  make  them  notice  to  third  pers 

Hayes  r.  Bona,  7  Cal.  158,  affim 
Stafford  V.  Lick,  10  Cal.  17,  that  a  ^ 
contract  for  the  sale  of  land  is  void 
in  Stanley  v.  Green,  12  Cal.  166 
the  sufficiency  of  description  in  a  cc 
ance. 

Hays  V.  Hogan,  5  Cal.  243,  refer 
in  Falkner  v.  Hunt,  16  Cal.  270 
taxes  not  justly  due,  paid  under  p 
may  be  recovered  back. 

Headley  v.  Reed,  2  Cal.  322,  a£ 
in  Peabody  v.  Phelps,  9  Cal.  225 ; 
Grayson  v.  Guild,  4  Cal.  125,  as 
ceptions  to  the  report  of  a  referee. 

Heath  v.  Lent,  1  Cal.  410,  ovem 
Ah  Thare  r.  Quan  Wan,  3  Cal.  21 
counsel  fees  are  a  measure  of  da 
recoverable  on  a  remedial  undertak 

Henderson  v.  Grewell,  8  Cal.  5\ 
rogated  by  the  statutes  of  1860,  p] 
357,  relative  to  defective  ackno 
ments. 

Henley  v.  Hastings,  3  Cal.  34,  n 
to  in  Gilman  v.  Contra  Costa  Cou 
Cal.  57,  that  a  party  should  appeal 
wrongful  order,  not  from  an  order 
ing  to  vacate  that  which  is  wrongfi 

Hensley  v.  Tarpey,  7  Cal.  288,  a 
in  Bagley  v.  Eaton,  10  Cal.  147  ; 
FaUon  v.  Dougherty,  12  Cal.  105. 
^roof  of  lost. instruments. 

Heslep  V,  City  of  San  Francisco, 
1,  overruled  in  Carsley  v.  Linds 
Cal.  395,  that  the  opinion  as  to  th 
of  the  court  being  necessary  to  < 
judgment  of  arbitration  is  mere 
and  erroneous. 

Heyneman  r.  Dannenberg,  6  Ci 
affirmed  in  Walker  v,  Sedgwick, 
403,  that  to  prove  insolvency  an  ex 
need  not  be  returned  nulla  bona  ; 
Scales  V.  Scott,  13  CaL  78,  that 
in  equity  exists  by  virtue  of  an 
ment. 

Hickman  v.  O'Neal,  10  Cal.   2 
firmed  in  Chipman  v.  Bowman, 
158,  relative  to  the  jurisdiction 
superior  court ;  and  in  Pixie  j  v.  H 
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la  CiJ.  133,  relative  to  enjoining  sales 
under  executions. 

Hickoi  V.  Lowe,  10  Cal.  197.  referred 
to  in  People  v.  Irwin,  14  Cal.  436,  ivs 
ing  different  in  the  facts  which  conetitulc 
n  deed  a  morlgnge. 

Hicks  V.  Bell,  3  Cal.  219,  affirmed 
Stoakes   r.   Barrett,  5   Cal.  39  ;  Irwin 
Phillips.  5  Cal.  145;  Congoi' t;.  Weavi 
6  CaL  .557 ;  Merced  Mining  Co.  v.  Fre- 
mont, 7  Cal.  324,  and  in  Boggs  v.  Merced 
Mining  Co.,  14  Cal.  305,  314,  373,  as 
^propriotion  of  lands   for  mining  pur- 
posed. 

Hill  V.  King,  8  Cal.  336,  referred  to 
Bear  River  Co.  c.  York  Mining  Co., 
GaL  334,  as  to  the  appropriation  of  water 
for  mining  purposes. 

Hill  v.  White,  2  Cal.  30C,  referred  to 
in  Brown  v.  Tolles,  7  Cal.  399 ;  ar  "  " 
Han  r.   Burnett,  10  Cat.  G6,  as  lo  the 
mode  of  appeal  from  an  order  granting 
new  trial. 

Hoen  V,  Simmons,  1  Cnl.  119,  affii'med 
in  Tohler  r.  FoUom,  1  Cal.  210;  Hayes 
r.  Bona,  7  Cal.  158 ;  Ellis  i^.  Janes,  7  Cal. 
41 6  ;  Stafford  v.  Lick,  7  Cal.  490 ;  and  in 
Walker  v.  Sedgwick,  8  Cal.  402,  that  a 
verbal  contract  for  the  sale  of  land  is  null 
and  void;  and  in  Noe  v.  Curd,  14  Cal. 
608,  relative  to  taxation  upon  lands. 

Hoffinan  v.  Stone,  7  Cal.  46,  affirmed 
in  Merced  Mining  Co.  v.  Fremon 
Cal.  32.5 ;  and  in  Butte  Canal  and  Ditch 
Co.  r.  Vaughn,  11  Cal.  150,  as  to  appropri- 
ation of  water  for  mining  purposes. 

Hoffman  v.  Tuolumne  Water  Co.,  10 
CaL  413,  affirmed  in  Wolf  v.  St.  Louis 
Independent  Water  Co.,  10  Cal.  544, 
to  injury  by  the  breaking  of  a  dam. 

Holhulay  v.  Frisbie,  15  Cal.  630,  af- 
finned  in  Wheeler  v.  Miller,  16  Cal.  125, 
as  to  the  sale  on  execution  of  the  beach 
and  water  lots  in  San  Francisco. 

Holland  r.  City  of  San  Francisco,  7 
CaL  361,  referred  to  in  Lucas  v.  City  of 
San  Francisco,  7  Cal.  468 ;  and  in  San 
Fnincisco  Gas  Co.  v.  City  of  San  Fran- 
<3M»,  9  Cal.  468 ;  in  Argenti  i;.  City  of 
S«n  Francisco,  16  Cal.  270;  and  in  Mc- 
Oacken  r.  Gtj  of  San  Francisco,  16  Cal. 
621,  aa  to  the  powers  of  the  corporation 
of  the  city;  and  affirmed  in  McMillan  v. 
Richarda,  9  Cal.  421,  that  an  appellate 
oMirt  in  ejectment  may  order  the  court 
betow  to  enter  the  proper  judgment 

Uolme«  V.  Rogere,  13  Cal.  191,  affinned 


Gregory  v.  Ford,  14  Cal.  143,  when  a 
judgment  may  be  enjoined  for  want  of 
notice  after  once  being  properly  entered. 

Hoppe  f.  Robb,  1  Cal.  373,  affirmed  in 
Griswold  V.  Sharpe,  2  Cal.  23,  that  a  ver- 
dict rendered  on  conflicting  evidence  will 
not  be  set  aside. 

E  larker,  6  Cal.  489,  8  Cal.  613, 

refe  n  fame  case,  11  Cal.  402,  as 

to  s<  jn  of  goods  sold. 

K  Keiper,  8  Cal.  499,^ffinned 

in  I  1  r.  Maguire,  9  Cal.  48,  as  to 

the  '.  possession  to  maintain  forci- 

ble '  id  detainer. 

K  ,-.  Harman,  5  Cal.  78,  affirmed 

in  C  .  Stark,  7  Cal.  245,  as  to  the 

righ  a  new  undertaking  in  county 

court  on  appeal,  in  lieu  of  one  previously 
filed,  u'hirh  was  deficient. 

Humphrevs  t<.  Crane,  5  Cal.  173,  ex- 
plained in  Bi^an  v.  Berry,  6  Col.  397, 
that  the  decision  was  as  to  the  pleadings 
and  allegations  as  to  alteration  of  the  word 
"surety;"  and  affirmed  in  May  v.  Han- 
son, 6  Cal.  643,  that  an  administrator  can- 
not be  joined  with  a  survivor  upon  a  joint 
conlraet;  in  Kritzer  p.  Mills,  9  Cal.  23  ; 
Hartman  v.  Burlingame,  9  Cal.  561 ;  and 
in  Aud  V.  Magruder,  19  CaL  289,  as  to 
the  liability  of  a  surety. 

Humphreys  v.  McCall,  9  Cal.  59,  af- 
firmed in  San  Francisco  Gas  Co.  r.  City 
of  San  Francisco,  9  Cal.  473 ;  in  McCor- 
mick  V.  Bailey,  10  Cal.  232 ;  and  in  Ord 
V.  Steamer  Uncle  Sam,  13  Cal.  370,  as  lo 
denial  of  a  verified  compliunt. 

Hunter  v.  Watson,  12  Cal.  36S,  refer- 
red to  in  Smith  f.  Dall,  13  CaL  512,  as 
to  the  effect  of  the  registration  act;  and 
in  De  Rutte  p.  Muldrow,  16  CaL  512,  rel- 
ative to  the  acts  of  an  agent  under  a 
power  of  attorney. 

Hutchinson  c.  Boure,  6  Cal.  383,  af- 
firmed in  Glidden  v.  Lucas,  7  Cal.  30 ; 
and  in  Horr  v.  Barker,  11  CaL  402,  as  to 
the  power  of  factors  to  pledge. 

Hutchinson  v.  Burr,  12  Cal.  103,  af- 
firmed in  Patlevson  v.  Supervisors  of  Yuba 
county,  12  Cal.  160,  as  to  the  issuance  of 
bonds  by  a  corporation. 

Hutchinson  v.  Perley,  4  Cal.  33,  af- 
firmed in  Winans  v.  Christy,  4  CaL  78 ; 
Sacramento  Valley  R.  R.  Co.  v.  Moffatt, 
"  Cal.  579  ;  and  in  Nagle  v.  Macy,  9  Cnl. 
427,  that  possession  ia  prima  facie  evi- 
dence of  title. 

Hyatt  V.  Ati^ti,  3  Cal.  151,  affinned 


18 


CASES  AFFIRMED,  REVERSED,  Ac. 


IML. 


KNI. 


in  Dewey  v.  Bowman,  8  Cal.  150,  that 
mortgages  and  pledges  may  be  made  in 
terms  which  suit  the  parties. 

Imlay  v.  Carpentier,  14  Cal.  173,  af- 
firmed in  Chipman  v.  Bowman,  14  Cal. 
159,  relative  to  judgment  erroneously  en- 
tered by  the  clerk. 

Ingoldsby  v.  Juan,  12  Cal.  564,  refer- 
red to  in  Morrison  v.  Wilson,  13  Cal.  497, 
as  to  conveyances  of  married  women  of 
their  separate  estates. 

Ingraham  v.  Gildermeester,  2  Cal.  88, 
rehearing  granted,  2  Cal.  161,  and  affirmed 
in  Castro  v.  Armesti,  14  Cal.  38,  as  to 
statement  on  appeal;  and  referred  to  in 
Schloss  t?.  White,  16  Cal.  68,  as  to  defend- 
ants not  served  with  process. 

InnLs  V,  Steamer  Senator,  1  Cal.  459, 
referred  to  in  Dopman  v,  Hoberlin,  5  Cal. 
414,  as  to  the  examination  of  an  expert 
for  witness ;  in  Gherke  v,  California  Steam 
Nav.  Co.,  9  Cal.  256 ;  and  in  Garfield  v. 
Knight's  Ferry  and  Table  Mountain  Co., 
14  Cal.  37,  as  to  the  declarations  of  the 
agent  afler  res  gestse. 

Irwin  r.  Phillips,  5  Cal.  140,  affirmed 
in  Conger  v.  Weaver,  6  CaL  558 ;  Merced 
Mining  Co.  v.  Fremont,  7  Cal.  324 ;  and 
in  Crandall  v.  Woods,  8  Cal.  141,  as  to 
the  appropriation  of  water  for  mining  pur- 
poses. 

Johnson  v,  Gordon,  4  Cal.  368,  ex- 
plained in  Taylor  v.  Columbia,  5  Cal.  273 ; 
and  referred  to  in  Gunn  v.  Bates,  6  Cal. 
271 ;  and  in  Warner  r.  Steamer  Uncle 
Sam,  9  CaL  710,  as  to  judicial  powers  of 
the  State  and  federal  governments. 

Johnson  v.  Gorham,  6  Cal.  195,  af- 
firmed in  Wilson  r.  Broder,  10  Cal.  489, 
as  to  the  penalty  of  a  sheriff  in  not  pay- 
ing over  moneys  in  his  hands  ;  and  refer- 
red to  in  Crandall  v.  Blen,  13  Cal.  22, 
relative  to  the  sale  of  a  chose  in  action 
on  execution. 

Johnson  v,  Sepulveda,  5  Cal.  149,  af- 
firmed in  People  v»  Lockwood,  6  Cal.  205, 
relative  to  instructions ;  and  in  Parke  v, 
Kellam,  8  Cal.  79,  that  for  injuries  to 
property  tenants  in  common  could  all  be 
joined. 

Johnson  v»  Sherman,  15  CaL  287,  af- 
firmed in  Goodenow  t?.  Ewer,  16  CaL  468, 
that  a  mortgage  must  be  foreclosed. 

Johnson  v.  Totten,  3  Cal.  343,  affirmed 
in  Williams  v.  Bowers,  15  Cal.  321,  as  to 
the  dissolution  of  a  copartnership. 

Johnston  v.  Dopkins,  6  Cal.  83,  affirmed 


in  Baker  v.  Baker,  10  Cal.  528,  as  t 
peals  from  interlocutory  orders. 

Jones  V.  Post,  4  Cal.  U,  affirm< 
Griffin  v.  Alsop,  4  Cal.  408,  that  9 
signee  cannot  testify  for  his  assignor 

Jones  V.  Post,  6  Cal.  102,  aflanr 
Hazletine  v.  Larco,  7  CaL  34,  as  i 
guarantee  of  a  contract 

Juan  V.  Ingoldsby,  6  Cal.  439,  afi 
in  Baker  v.  Baker,  10  Cal.  528,  as 
peals  from  interlocutory  orders. 

Karth  v.  Light,  15  Cal.  324,  afi 
in  Chamberlin  v.  Reed,  16  CaL  2( 
to  a  dismissal  of  an  appeal. 

Kashaw  v.  Kashaw,  3  Cal.  312, 
red  to  in  Moffatt  v.  Mofiat,  5  Cal 
and  in  Beard  v,  Knox,  5  Cal.  257 
the  domicil  of  the  wife. 

Kelly  V,  Cunningham,  1  CaL  3< 
firmed  in  Innis  v.  Steamer  Senator, 
461,  referred  to  as  the  case  of  the  ** 
Curtis,*'  relative  to  collisions. 

Kelly  V.  Natoma  Water  Co^  6  Ca 
referred  to  in  Hofifman  v.  St(H)e, 
49 ;  and  in  Maeris  v.  Bicknell,  7  Cc 
as  to  appropriations  of  water  for  : 
purposes. 

Kelsey  v.  Abbott,  13  Cal.  609,  a 
in  Brown  v.  Winter,  14  CaL  34,  as 
equitable  right  to  possession  of  lan< 
in  People  v,  Seymour,  16  Cal.  34' 
the  constitutionality  of  legalizing  ai 
ular  assessment. 

Kelsey  r.  Dunlap,  7  CaL  160,  affii 
Henderson  v,  Grewell,  8  Cal.  58 
the  requisite  of  acknowledgment  tc 
veyance,  but  abrogated  by  the  sta 
1860,  pp.  179,  357. 

Kent  V.  Laffiin,  2  Cal.  595,  afBi 
McMillan  v,  Richards,  9  Cal.  41 
the  statutory  right  of  redemption. 

Kilbum  V,  Ritchie,  2  Cal.  145,  s 
in  Morgan  v,  Hugg,  5  Cal.  410,  tha 
which  are  relied  on  must  be  aiEro 
shown  on  appeal. 

Kiler  v.  Kimball,  10  Cal.  267,  j 
in  Martin  v,  Travers,  12  Cal.  245  ; 
Garrity  r.  Byington,  12  Cal.  429  ; 
Payne  v.  Treadwell,  16  Cal.  248, 
rora  which  are  relied  on  must  be 
tively  shown  on  appeal. 

King  V.  Hall,  5  Cal.  82,  refen 
Smith  V.  Sparrow,  13  CaL  597,  rel 
actions  brought  by  adverse  partief 

Knight  V.  Fair,  9  Cal.  117,  affi 
McMillan  v.  Richards,  9  Cal.  4! 
the  statutory  right  of  redemption. 
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Koowles  r.  Inches,  12  Cal.  212,  affirmed 
in  Barrett  t?.  Tewksbury,  15  Cal.  357,  rel- 
BJdve  to  statements  on  appeal  not  setting 
forth  the  errors  relied  on. 

Knowles  v.  Joost,  13  Cal.  620,  affirmed 
in  McAlpin  v.  Duncan,  16  Cal.  127,  as  to 
pajmeni  to  the  contractor  under  the  lien 
law. 

Kock  V.  Briggs,  14  CaL  256,  affirmed 
in  Goodenow  v.  Ewer,  16  CaL  468,  that  a 
mortgage  must  be  foreclosed. 

Kohler  v.  Smith,  2  Cal.  597,  affirmed 
in  Guy  r.  Franklin,  5  Cal.  417,  as  to  in- 
terest on  contracts. 

Kramer  r.  Revalk,  8  Cal.  74,  affirmed 
in  Cook  V.  Klink,  8  Cal.  353,  relative  to 
the  homestead,  but  abrogated  by  the  stat- 
utes of  1860,  p.  311. 

Ladd  V,  Stevenson,  1  Cal.  18,  referred 
to  in  Piercj  v.  Sabin,  10  Cal.  30,  that 
new  matter  must  be  set  up  in  the  answer. 

Lafian  r.  Naglee,  9  Cal.  662,  referred 
to  in  Hitchcock  r.  Page,  14  Cal.  444,  as 
being  different  in  the  facts ;  and  affirmed 
in  De  Rutte  v.  Muldrow,  16  Cal.  513,  rel- 
ative to  the  right  of  preemption  in  a  lease. 

Landecker  v.  Houghtaling,  7  Cal.  391, 
affirmed  in  Visher  v.  Webster,  8  Cal.  113, 
as  to  the  fraudulent  intent  of  the  parties 
to  a  sale ;  and  referred  to  in  Cohn  v.  Mul- 
ibrd,  15  Cal.  52,  that  only  the  admissions 
of  the  vendor  made  before  the  sale  is  com- 
pleted are  competent  in  evidence. 

Ledley  r.  Hays,  1  Cal.  160,  affirmed  in 
Goodwin  r.  Garr,  8  Cal.  617,  that  posses- 
sion is  prima  fisu^ie  evidence  of  ownership ; 
and  in  Paige  v.  O'Neal,  12  Cal.  495,  when 
possession  is  lawful  a  demand  is  required 
in  unlawful  detainer. 

Lee  p.  Evans,  8  CaL  424,  affirmed  in 
Low  V.  Henry,  9  CaL  548 ;  and  in  Gray 
p.  Palmer,  9  CaL  640,  but  overruled  in 
Pierce  r.  Robinson,  13  Cal.  124,  that  pa- 
rol evidence  is  admissible  to  prove  the 
purpose  of  a  written  contract;  and  af- 
firmed in  People  v.  Whitman,  10  Cal.  45 ; 
and  in  Perkins  v.  Thomburgh,  10  Cal. 
191,  that  exceptions  of  a  statute  are  gov- 
erned by  the  statute. 

Leech  v.  Allen,  2  Cal  95,  referred  to  in 
People  V.  Martin,  6  Cal.  478,  as  to  the 
requisite  of  a  bill  of  exceptions  on  appeal. 

Leese  v.  Clark,  3  Cal.  17,  referred  to 
in  YanderBliee  v*  Hanks,  3  CaL  46 ;  and 
iiffinned  in  same  case,  3  CaL  48;  but 
overruled  in  Gunn  v.  Bates,  6  Cal.  263 ; 
in  Ferris  v.  Coover,  10  CaL  616 ;  and  re- 


ferred to  in  Welch  v.  Sullivan,  8  Cal.  198, 
and  in  Hart  v.  Burnett,  15  CaL  598,  rela- 
tive to  Mexican  grants  in  California. 

Leet  V,  Wadsworth,  6  CaL  404,  affirmed 
in  Hutchinson  v.  Bours,  6  Cal.  385,  as  to 
power  of  factors  to  "pledge  goods. 

Leonard  r.  Darlington,  6  Cal.  123,  re- 
ferred to  in  Welch  v.  Sullivan,  8  Cal.  201, 
as  to  Mexican  grants. 

Lewis  r.  Tobias,  10  Cal.  574,  affirmed 
in  Smith  v.  Sparrow,  13  Cal.  597,  that 
equity  will  not  interfere  to  cancel  a  note 
past  due,  against  which  there  is  a  legal 
defense. 

Lightstone  r.  Laurencel,  4  Cal.  277,  re- 
ferred to  in  Bryan  v.  Berry,  6  Cal.  397 ; 
Sayre  v.  Nichols,  7  Cal.  538;  and  in 
Kritzer  v.  Mills,  9  CaL  23,  as  to  the  lia- 
bility of  a  surety. 

Lineker  v.  Ayeshford,  1  Cal.  75,  com- 
mented upon  in  Santillan  v.  Moses,  1  Cal. 
94,  as  to  rights  of  agent  to  sue  in  his  own 
name. 

Linn  v.  Twist,  3  Cal.  89,  i-eferred  to  in 
Dickenson  r.'Van  Horn,  9  Cal.  210,  and 
restricted  in  its  extent  as  to  requbites  of 
a  statement  on  appeal. 

Loring  v.  Illsley,  1  Cal.  24,  explained 
in  .Payne  v.  Pacific  Mail  S.  S.  Co.,  1  Cal. 
35,  as  to  appeals  from  orders  and  judg- 
ments; and  in  Belt  v.  Davis,  1  Cal.  126, 
the  opinion  on  "  final  judgment "  enlarged. 

Low  V.  Adams,  6  Cal.  277,  affirmed  in 
Cloud  V.  El  Dorado  County,  12  Cal.  133, 
that  a  judgment  cannot  be  attacked  collat- 
erally which  is  regularly  entered. 

Low  V.  Henry,  9  Cal.  538,  overruled  in 
Pierce  v.  Robinson,  13  Cal.  124,  that  pa- 
rol evidence  cannot  vary  a  written  con- 
tract except  for  fraud,  accident  or  mistake. 

Love  V,  Alexander,  15  CaL  296,  refer- 
red to  in  Fagg  v.  Clements,  16  Cal.  392, 
relative  to  the  service  of  summons  by  a 
constable. 

Lower  v.  Knox,  10  Cal.  480,  affirmed 
in  Burdge  v.  Grold  Hill  and  Bear  River 
Co.,  15  CaL  198,  relative  to  appeals  from 
motions  denying  a  new  trial. 

Lucas  V.  City  of  San  Francisco,  7  CaL 
463,  commented  on  in  Argenti  v.  City  of 
San  Francisco,  16  Cal.  272,  relative  to  the 
contracts  of  a  municipal  corporation. 

Lucas  V,  Payne,  7  Cal.  92,  affirmed  in 
Turner  «?.  Mcllhaney,  8  Cal.  579 ;  in  Do- 
mingo V,  Getman,  9  Cal.  103:  and  in 
Perlberg  v.  Grorham,  10  CaL  124,  that  a 
party  cannot  be  a  witness  for  a  coplaintiff 
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or  codefendant;  and  in  People  r.  Wells, 
11  Cal.  338,  that  statutes  on  the  same  mat- 
ter must  be  construed  together. 

Macondraj  v,  Simmons,  1  Cal.  393,  af- 
firmed in  Stowell  v,  Simmons,  1  Cal.  452, 
as  to  the  mechanic's  lien. 

Macy  V.  Goodwin,  6  Cal.  579,  affiimed 
in  Fallon  v,  Dougherty,  12  Cal.  105,  as  to 
the  proof  of  lost  instruments. 

Maeris  r.  Bicknell,  7  Cal.  261,  referred 
to  in  the  same  case,  10  Cal.  224,  as  to 
appropriation  of  water  for  mining  pur- 
poses. 

Magee  r.  Mokelumne  Hill  C.  &  M.  Co., 
5  Cal.  258,  affirmed  in  Smith  v.  Eureka 
Flour  Mills,  6  Cal.  7,  as  to  powers  of  a 
corporation  to  issue  bills. 

Mahoney  v.  Wilson,  15  Cal.  42,  affirm- 
ed in  Frank  v,  Doane,  15  Cal.  302 ;  and 
in  Green  v.  Doane,  15  Cal.  304,  relative 
to  the  abandonment  of  a  motion  for  a  new 
trial. 

Mansfield  v.  Dorland,  2  Cal.  507,  af- 
firmed in  Russell  v.  Conway,  11  Cal.  103, 
as  to  lien  of  attorneys  on  a  judgment  for 
costs. 

Marlow  r.  Marsh,  9  Cal.  259,  affirmed 
in  People  v.  Edwards,  9  Cal.  291 ;  and  in 
Skillman  v.  Riley,  10  Cal.  300,  as  to 
amendments  to  statement  on  appeal. 

Marziou  r.  Pioche,  8  Cal.  522,  referred 
to  in  same  case,  10  Cal.  546,  as  being  re- 
manded for  the  purpose  of  having  an  ac- 
count taken. 

Mateer  v.  Brown,  1  Cal.  221,  referred 
to  in  Gerke  r.  California  Steam  Navigar 
tion  Co.,  9  Cal.  256,  that  the  declarations 
of  an  agent  af^er  res  gestffi  are  not  binding 
on  the  principal. 

Matoon  v.  Eder,  6  Cal.  57,  affirmed  in 
Nickerson  v,  Chatterton,  7  Cal.  570,  that 
a  condition  precedent,  apparent  on  the  in- 
strument, must  be  construed  with  refer- 
ence to  the  law  under  which  it  was  given. 

May  V.  Hanson,  5  Cal.  360,  affirmed  in 
Battelle  v.  Connor,  6  Cal.  141,  as  to  terms 
on  granting  new  trials;  and  in  Finn  v. 
Vallejo  Street  Wharf  Co.,  7  Cal.  255,  as 
to  ordinary  care  in  cases  of  accident. 

Mayo  V.  Madden,  4  Cal.  27,  referred  to 
in  Gates  v.  Kiefi*,  7  Cal.  126,  as  to  joinder 
of  an  action  in  tort  with  one  in  equity. 

Meerholz  v.  Sessions,  9  Cal.  277,  af- 
firmed in  Brotherton  r.  Hart,  11  Cal.  405, 
that  a  stipulation  by  consent  cannot  be 
questioned  on  appeal. 

Meiggs  V.  Scannell,  7  Cal.  405,  affirmed 


in  Fisher  v.  White,  8  Cal.  42 
attaches  to  vessels  on  service 

Mena  v,  Le  Roy,  1  Cal.  * 
in  Panaud  r.  Jones,  1  CaL  50 
wills  under  the  civil  law. 

Merced  Mining  Co.  v,  Frc 
130,  affirmed  in  Hicks  v.  Mic 
110,  relative  to  a  stay  of  pn 
appeal  from  an  injunction. 

Merced  Mining  Co.  v.  Fre 
317,  affirmed  in  Tuolumne  ^ 
Chapman,  8  Cal.  397 ;  and  i 
Conger,  10  Cal.  238,  as  to  ii 
ejectment  suits  for  mining  cla 
Keon  V.  Bisbee,  9  Cal.  142, 
priation  of  mining  claims ;  in 
McKinney,  10  CaL  183 ;  in  St 
12  Cal.  70,  and  in  Boggs  v,  I 
ing  Co.,  14  Cal.  313,  that  the 
mining  claim  has  a  vested  t 
and  in  Curtis  v.  Sutter,  15  Ci 
tive  to  bills  of  peace. 

Merrill  v,  Gorham,  6  Cal. 
to  in  People  v,  Edwards,  9  C 
in  People  v.  Squires,  14  Cal. 
constitutionality  of  one  person 
offices. 

Mesick  v,  Sunderland,  6  ( 
firmed  in  Bird  r.  Dennison, 
and  in  Stafibrd  v.  Lick,  7  Cal 
purchaser  of  a  legal  title  she 
tected  against  equities ;  and  in 
Mesick,  10  Cal.  107,  as  to  a 
in  fee  or  in  praesenti. 

Meyer  r.  Gorham,  5  Cal.  8 
to  in  same  case,  11  Cal.  392,  a 
sented  in  a  different  form. 

Meyer  v,  Kalkmann,  6  Ca 
ruled  in  Hickman  v.  O'Neal,  " 
and  in  Chipman  v.  Bowman,  '. 
as  to  the  jurisdiction  of^  the  su 
of  San  Francisco. 

Meyer  v.  Kinzer,  12  Cal.  2 
in  Smith  v.  Smith,  12  Cal.  21 
V.  Ward,  13  CaL  470;  in  Pix 
gins,  15  Cal.  131,  and  in  Mo 
16  CaL  557,  as  to  the  p< 
property  by  husband  and  wife 
erture. 

Mintum  v,  Fisher,  4  Cal. 
cated  upon  in  same  case,  7  Ca 
tive  to  bankers'  checks. 

Mitchell  V.  Reed,  9  CaL  2( 
in  McGee  v.  Stone,  9  Cal.  60 
toppel  by  declarations  of  parti 

Monroe  v.  Thomas,  5  CaL  4' 
in  Thomas  r.  Armstrong,  7  Cf 
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a  feny  license  is  not  subject  to  a  sale  un- 
der execution. 

Montgomery  v.  Tutt,  11  Cal.  307,  af- 
firmed in  Horn  t?.  Volcano  Water  Co.,  13 
Gal.  70,  as  to  intervention ;  and  in  Tuol- 
umne Redemption  Co.  r.  Sedgwick,  15 
CaL  527,  relative  to  redemption ;  and  in 
Skinner  r.  Beatty,  16  Cal.  158,  that  a 
writ  of  assistance  may  issue  to  put  a  party 
in  possession  of  premises  sold  under  fore- 
closure; and  in  Goodenow  r.  Ewer,  16 
CaL  468,  relative  to  the  necessary  parties 
in  a  foreclosure  suit. 

Moore  v,  Goslin,  5  Cal.  266,  explained 
in  Frazier  v.  Hastier,  5  CaL  159,  as  to 
the  statute  of  forcible  entry  and  detainer. 

Moore  r.  Patch,  12  Cal.  265,  affirmed 
in  Cowell  v.  Doub,  12  CaL  274;  and  in 
People  r.  Seymour,  16  Cal.  344,  relative 
to  legalizing  the  assessments  for  taxes. 

Moore  v.  Wilkmson,  13  CaL  478,  af- 
firmed in  Moore  v,  Roff,  13  CaL  489,  rel- 
ative to  preemption  claims;  in  Boggs  v, 
Merced  Mining  Co.,  14  CaL  361 ;  in  Yount 
V.  Howell,  14  Cal.  469,  and  in  Stark  v, 
Barrett,  15  Cal.  366,  relative  to  patents 
for  public  lands. 

Morley  v.  Dickinson,  12  CaL  561,  re- 
ferred to  in  Mitchell  v.  Hackett,  14  CaL 
666,  relative  to  the  effect  of  taking  a  note 
in  satisfaction  of  an  execution. 

Morrison  v.  Dapman,  3  Cal.  255,  af-* 
firmed  in  Branger  v.  Chevalier,  9  Cal.  173, 
as  to  amending  judgments  after  the  ad- 
journment of  the  term. 

Morton  v,  Folger,  15  CaL  275,  affirmed 
in  Cornwall  r.  Culver,  16  CaL  426,  as  to 
the  Vioget  survey  of  the  Sutter  grant  of 
Sacramento. 

Moss  V.  Warner,  10  Cal.  296,  affirmed 
in  Horn  v.  Volcano  Water  Co.,  13  CaL  70, 
IS  to  intervention  of  third  parties. 

Muldrow  t?.  Norris,  2  Cal.  78,  affirmed 
in  Tyson  r.  Wells,  2  CaL  130;  in  Gray- 
son r.  Guild,  4  CaL  125;  in  Peachy  v, 
Ritchie,  4  CaL  207,  and  in  Carsley  v. 
Lindsay,  14  CaL  394,  that  awards  may  be 
set  aside  for  fraud,  mistake  or  accident; 
and  in  Williams  v.  Walton,  9  CaL  146, 
that  an  award  may  be  good  in  part  and 
bad  in  part;  and  in  Muldrow  v,  Norris,  12 
(^  343,  without  comment. 

Mnrdock  r.  Murdock,  7  CaL  511,  af- 
firmed in  Swartz  v.  Haislett,  8  Cal.  123, 
relative  to  the  necessary  proof  of  a  con- 
tnet  which  appears  inconsistent,  between 
rdatives. 


Murphy  v,  Wallingford,  6  Cal.  648,  af- 
firmed in  Bird  v.  Dennison,  7  CaL  309, 
tliat  a  survey  and  marking  out  boundaries 
is  not  a  legal  possession. 

Musgrove  v.  Perkins,  9  Cal.  211,  af- 
firmed in  Pilot  Rock  Creek  Canal  Co.  v. 
Chapman,  11  CaL  162,  that  granting  or 
refusing  a  continuance  is  in  the  discretion 
of  the  court  below. 

Myers  v»  South  Feather  Water  Co.,  10 
CaL  580,  referred  to  in  same  case,  14  CaL 
274,  and  the  contract  discussed. 

McAllister  v.  Strode,  7  Cal.  428,  af- 
firmed in  Judson  v.  Atwill,  9  CaL  478, 
relative  to  requirements  of  the  insolvent 
law,  but  abrogated  by  the  statute  of  1860, 
p.  283. 

McAuley  v,  York  Mining  Co.,  6  CaL 
80,  affirmed  in  Mokelumne  Hill  C.  &  M. 
Co.  V.  Woodbury,  14  CaL  266,  relative  to 
the  corporator  as  a  witness. 

McCann  r.  Beach,  2  Cal.  25,  affirmed 
in  Macy  v,  Gk)odwin,  6  CaL  581 ;  in  Fol- 
som's  Ex'r  v.  Scott,  6  Cal.  462 ;  and  in 
Bagley  v.  Eaton,  10  Cal.  147,  as  to  proof 
of  lost  instruments. 

McCann  v.  Sierra  County,  7  CaL  121, 
affirmed  in  Colton  v,  Rossi,  9  CaL  599 ;  in 
McCauley  v.  Weller,  12  Cal.  528;  and  in 
Bensley  v.  Mountain  Lake  Water  Co.,  13 
Cal.  316,  that  compensation  must  be  made 
for  private  property  when  used. 

McCarron  v.  O'Connell,  7  CaL  152,  ab- 
rogated by  the  statute  of  1860,  p.  175,  al- 
lowing sales  of  mining  claims  to  be  made 
without  seal. 

McCauley  r.  Weller,  12  Cal.  500,  af- 
firmed in  Bensley  V.  Mountain  Lake  Water 
Co.,  13  CaL  314,  that  compensation  must 
be  made  for  private  property  when  used. 

McClintock  v.  Bryden,  5  Cal.  97,  affirm- 
ed in  Fitzgerald  v.  Urton,  5  Cal.  310 ;  in 
Burdge  v.  Underwood,  6  Cal.  46 ;  in  Mer- 
ced Mining  Co.  v.  Fremont,  7  Cal.  324 ; 
and  in  Martin  v.  Browner,  11  Cal.  14,  as 
to  appropriation  of  public  lands  for  min- 
ing purposes. 

McDermott  t?.  Douglass,  5  CaL  89,  af- 
firmed in  Bray  v,  Redman,  6  CaL  287, 
relative  to  payment  of  costs  in  a  justice's 
court  on  appeal. 

McDonald  v,  Griswold,  4  Cal.  352,  re- 
ferred to  in  Taylor  v.  Brooks,  5  CaL  334, 
and  in  McCauley  v.  Brooks,  16  CaL  34, 
relative  to  the  state  revenue  and  payment 
of  warrants. 

McDonald  v.  Maddux,  11  Cal.  187,  re- 
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ferred  to  in  McCauley  v.  Brooks,  16  Cal. 
34,  relative  to  the  state  revenue  and  pay- 
ment of  warrants. 

McEwen  r.  Johnson,  7  Cal.  258,  affirm- 
ed in  Park  v.  Hinds,  14  Cal.  418,  relative 
to  the  finding  necessary  to  support  a  judg- 
ment 

McKenty  v.  Gladwin,  10  Cal.  227,  af- 
firmed in  Scales  v,  Scott,  13  Cal.  79 ;  and 
in  Gladwin  v.  Gladwin,  13  Cal.  334,  as  to 
the  invalidity  of  including  interest  in  an 
antedated  note. 

McKeon  v.  Bishee,  9  Cal.  137,  affirmed 
in  State  v,  Moore,  12  Cal.  70,  that  a  min- 
ing claim  is  property,  and  can  he  sold  on 
execution. 

McKune  v.  McGarvey,  6  Cal.  497,  af- 
firmed in  Guttman  v.  Scannell,  7  Cal.  458, 
relative  to  femme  sole  traders  heing  inde- 
pendent of  the  hushand. 

McLarren  v.  Spaulding,  2  Cal.  510,  af- 
firmed in  Piercy  v.  Sahin,  10  Cal.  30,  that 
new  matter  must  be  set  up  in  the  answer. 

McMillen  v.  Richards,  9  CaL  865,  af- 
firmed  in  Nagle  v.  Macy,  9  Cal.  428 ;  and 
in  Groodenow  r.  Ewer,  16  Cal.  467,  that 
a  mortgage  must  be  foreclosed ;  in  Cum- 
mings  r.  Coe,  10  Cal.  531 ;  Montgomery 
V,  Tutt,  11  Cal.  317;  in  McMillan  r. 
Vischer,  14  Cal.  240;  and  in  People  v, 
Irwin,  14  Cal.  434,  relative  to  redemption 
of  property  sold  under  execution ;  in  Greg- 
ory V,  Higgins,  10  Cal.  340,  relative  to 
garnishment  of  a  promissory  note ;  in  Haf- 
fiey  V,  Maier,  13  Cal.  14 ;  and  in  Johnson 
V.  Sherman,  15  Cal.  293,  that  a  mortgage 
is  merely  a  security  for  a  debt ;  in  Rey- 
nolds V,  Harris,  14  Cal.  680,  relative  to 
the  equities  derived  from  a  sheriff^'s  deed ; 
and  in  Falkner  v.  Hunt,  16  Cal.  170,  that 
money  paid  under  protest,  not  justly  due, 
can  be  recovered  back. 

McMillan  v.  Richards,  12  Cal.  467,  af- 
firmed in  Hutchinson  v.  Bours,  13  Cal.  52, 
relative  to  entering  a  judgment  in  vaca- 
tion. 

McMinn  v.  Mayes,  4  Cal.  209,  affirmed 
in  Bird  r.  Lisbros,  9  Cal.  5,  relative  to 
the  possession  necessary  to  maintain  eject- 
ment. 

McNally  v.  Mott,  3  Cal.  235,  affirmed 
in  Smith  v.  Curtis,  7  Cal.  587,  relative  to 
a  misnomer. 

Nagle  r.  Macy,  9  Cal.  428,  affirmed  in 
Cowell  V,  Buckelew,  14  Cal.  641 ;  and  in 
Goodenow  v.  Ewer,  16  Cal.  468,  relative 
to  foreclosure  of  mortgages ;  and  in  John- 


son V.  Sherman,  15  Cal.  293,  that  a  m* 
gage  is  a  mere  security  for  a  debt. 

Nagle  r.  Mintum,  8  Cal.  540,  affin 
in  Marye  v.  Jones,  9  CaL  337,  relativi 
counter  claims. 

Natoma  Water  and  M.  Co.  n.  Clar 

14  Cal.  544,  affirmed  in  Curtis  v,  Sut 

15  Cal.  264,  relative  to  the  parties  deft 
ant  in  an  ejectment  suit ;  in  Hicks  r.  M 
ael,  15  Cal.  117 ;  and  in  Natoma  W. 
M.  Co.  V,  Parker,  16  Cal.  84,  on  the 
solution  of  a  temporary  injunction. 

Nelson  v.  Nelson,  6  Cal.  430,  affir 
in  Lehmaierr.  King,  10  Cal.  374,  rela 
to  the  statute  of  limitations. 

Nickerson  v.  Chatterson,  7  Cal. 
affirmed  in  Chambers  v.  Waters,  7 
390;  in  Ginaca  v.  Atwood,' 8  Cal.  * 
and  in  Hunt  r.  Robinson,  11  Cal. 
that  the  condition  precedent  in  a  statv 
bond  must  be  shown  in  the  complaii 
recovery ;  and  in  Tissot  v.  Darling,  9 
285,  that  the  nonpayment  of  a  judgi 
may  be  shown  without  issuing  an  ei 
tion  thereon. 

Nims  V.  Palmer,  6  CaL  8,  affirmc 
Nims  V.  Johnson,  7  Cal.  112 ;  and  in 
v.  Jeans,  7  CaL  417,  relative  to  » 
land  warrants  and  their  location. 

Norris  v.  Farmers'  and  Teamsters 

6  Cal.  590,  affirmed  in  Ward  v.  Sever 

7  Cal.  129,  that  a  party  aggrieved 
violation  of  a  ferry  privilege  must  i 
to  equity  for  relief;  and  in  Wauj 
Chauncey,  13  Cal.  13,  that  a  judgm< 
supervisors  cannot  be  attacked  coUaU 
for  irregularity. 

Norris  v,  Russell,  5  Cal.  249,  affi 
in  Ford  v.  Holton,  5  Cal.  321,  that  t 
tain  a  tax  title  eveiy  prerequisite  t 
exercise  of  the  power  of  sale  mu 
shown,  but  abrogated  by  the  statu 
1859,  p.  334,  which  makes  a  tax  deed ; 
facie  evidence  of  title. 

Norton  v.  Jackson,  5  CaL  262,  rej 
to  in  Jackson  v.  Norton,  6  CaL  189. 
tive  to  rescinding  a  contract  for  the 
chase  of  land ;  and  in  Reynolds  v.  T. 
9  Cal.  340,  that  an  action  will  not  li 
warranty  of  title  to  land  until  evicti 

Nougues  V.  Douglass,  7  Cal.  65,  re 
to  in  McCauley  v.  Brooks,  16  Cal.  45 
in  Koppikus  t'.  State  Capitol  Comni: 
ers,  16  CaL  253,  relative  to  the  sts 
debtedness. 

O'Callaghan  v.  Booth,  6  CaL  63,  t 
ed  in  Hart  v.  Moon,  6  Cal.  1 62,  n 
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to  actioiu  for  fordble  entry  in  justices' 
courts. 

O'Connor  v.  Corbitt,  3  Cal.  370,  affirmed 
in  Ramirez  v.  Murray,  5  Cal.  223,  that  a 
part  J  cannot  recover  rent  where  the  pos- 
session is  adverse  and  tortuous. 

Ord  9.  McKee,  5  CaL  515,  affirmed  in 
Phelan  v.  OInej,  6  Cal.  483 ;  and  in  Mc- 
Millan r.  Richards,  9  Cal.  410,  that  a  mort- 
gage is  a  mere  incident  to  the  debt 

Osbom  9.  Endicott,  6  Cal.  149,  referred 
to  in  Pendta  v.  Castro,  6  CaL  358,  as  to 
parol  evidence  to  prove  a  trust 

Osbom  r.  Uendrickson,  6  Cal.  175,  af- 
firmed in  Karth  v.  Light,  15  Cal.  327, 
relative  to  appeals. 

Osbom  9.  Hendrickson,  7  Cal.  282,  re- 
ferred to  in  same  case,  8  Cal.  31,  and  in 
Boggs  t?.  Merced  Mining  Ca,  14  Cal.  307, 
that  parol  evidence  is  not  admissible  to 
vary  a  written  contract ;  and  in  California 
Steam  Nav.  Co.  v.  Wright,  8  CaL  591, 
relative  to  the  acts  of  a  mere  agent,  who 
assumes  to  be  the  principaL 

Pacheco  9.  Hunsacker,  14  CaL  120,  re- 
ferred to  in  Chaffin  v.  Doub,  14  CaL  386, 
as  to  a  legal  delivery  of  a  harvest  crop 
under  the  statute  of  frauds. 

Page  9.  Warner,  4  Cal.  395,  referred  to 
in  Weaver  9.  Page,  6  CaL  684,  without 
comment 

Paige  9.  O'Neal,  12  Cal.  483,  affirmed 
in  Cofan  9.  Mulford,  15  Cal.  52,  relative 
to  admissions  of  fraud  after  sale. 

Palmer  9.  Boling,  8  Cal.  384,  affirmed 
in  Patten  9.  Green,  13  CaL  328,  as  to  tax- 
able property. 

Pidmer  9.  Woodbury,  14  CaL  43,  affirm- 
ed in  Flynn  v.  Abbott,  16  Cal.  366,  rela- 
tive to  the  pilot  law  of  San  Francisco. 

Palmer  9.  Melvin,  6  CaL  651,  affirmed 
in  Nickerson  v.  Chatterton,  7  Cal.  570 ; 
in  Curtis  9.  Richards,  9  Cal.  37 ;  and  in 
Williamson  9.  Blattan,  9  Cal.  501,  that  a 
complaint  on  the  recovery  of  a  statutory 
bond  must  show  the  conditions  prece- 
dent 

Panand  9.  Jones,  1  Cal.  488,  affirmed 
in  Castro  9.  Castro,  6  CaL  160 ;  in  Tevis 
r.  Pitcher,  10  CaL  478 ;  and  in  Dye  v. 
Dye,  11  Cal.  169,  relative  to  wills  under 
the  Mexican  law ;  in  Scott  9.  Ward,  13 
CaL  479  ;  and  referred  to  in  Noe  9.  Card, 
14  Cal.  612,  relative  to  common  property 
afier  the  death  of  the  wife. 

Parsons  9.  Davis,  3  Cal.  421,  referred 
to  m  Whitwell  r.  Barbier,  7  CaL  64 ;  and 


in  Schloss  v.  White,  16  CaL  68,  relative 
to  setting  aside  informal  judgments. 

Parsons  v.  Tuolumne  Water  Co.,  5  Cal. 
43,  affirmed  in  Brock  v,  Bruce,  5  CaL 
280 ;  in  People  9.  Fowler,  9  CaL  89  ;  and 
in  Williams  r.  Walton,  9  Cal.  146,  as  to 
the  jurisdiction  of  county  courts. 

Partridge  v.  McKinney,  10  CaL  181, 
affiimed  in  the  same  case,  13  Cal.  159. 

Pattison  t\  Supervisors  of  Yuba  Co.,  13 
Cal.  175,  affirmed  in  People  v.  Seymour, 
1 6  CaL  345,  as  to  the  constitutionality  of  the 
road  taxes. 

Payne  v.  Bensley,  8  Cal.  260,  affirmed 
in  Robinson  v.  Smith,  14  CaL  98 ;  and  in 
Naglee  v.  Lyman,  14  CaL  454,  relative  to 
the  transfer  of  commercial  paper  before 
maturity. 

Payne  9.  City  of  San  Francisco,  3  Cal. 
122,  affirmed  in  Hart  v.  Plum,  14  Cal. 
155,  relative  to  the  time  of  an  incumbent 
in  office  to  perform  official  acts. 

Payne  v.  Pacific  Mail  S.  S.  Co.,  1  CaL 
33,  affirmed  in  Lawrence  r.  Collier,  1  Cal. 
38 ;  in  Payne  v.  Jacobs,  1  Cal.  41 ;  and  in 
George  9.  Law,  1  Cal.  364,  as  to  the  in- 
terference of  courts  with  verdicts  of  a  jury. 

Payne  9.  Tread  well,  5  Cal.  310,  affirmed 
in  Watson  v.  Zimmerman,  6  CaL  47,  that 
an  actual  ouster  must  be  proven  to  main- 
tain ejectment ;  and  overruled,  in  part,  in 
Payne  v.  Tread  well,  16  CaL  246,  as  to  the 
statement  of  the  circumstances  of  with- 
holding possession. 

Peabody  v.  Phelps,  9  CaL  213,  affirmed 
in  Baker  9.  Baker,  10  Cal.  527 ;  and  in 
Allen  V.  Hill,  16  Cal.  118,  relative  to 
appeal  from  an  order  setting  aside  report 
of  a  referee. 

Peachy  r.  Ritchie,  4  Cid.  205,  affirmed 
in  Carsley  9.  Lindsay,  14  Cal.  394,  that 
an  award  of  an  arbitrator  cannot  be  set 
aside  as  contrary  to  law  and  evidence. 

Pearson  9.  Snodgrass,  5  CaL  478,  af- 
firmed in  Letter  v.  Putney,  7  CaL  423, 
that  an  exception  must  be  taken  in  the 
court  below  to  be  urged  on  appeal. 

People  9.  Ah  Chung,  5  CaL  103,  af- 
firmed in  People  9.  Barbour,  9  CaL  234, 
that  the  associate  justices  of  the  courts  of 
sessions  must  be  present  at  the  trial. 

People  9.  Ah  Fong,  12  Cal.  345,  af- 
firmed in  People  v,  Woppner,  14  CaL  438, 
that  oral  instructions  are  improper  in  crim- 
inal cases. 

People  9.  Apple,  7  CaL  289,  affirmed 
in  People  v.  Glenn,  10  Cal.  37,  that  the 
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defendant  cannot  be  permitted  to  make  an 
objection  for  the  first  time  on  appeal  to 
admissions  of  declarations. 

People  V.  Applegate,  5  Cal.  295,  af- 
firmed in  People  v.  Shear,  7  Cal.  140; 
and  in  People  v.  Vick,  7  Cal.  166,  that 
the  court  of  sessions  has  no  appellate  ju- 
risdiction. 

People  V,  Aro,  6  Cal.  207,  affirmed  in 
People  V.  Hood,  6  Cal.  238 ;  in  People  v. 
Wallace,  9  Cal.  31 :  in  People  v.  Lloyd, 
9  Cal.  56 ;  and  in  People  r.  Steventon,  9 
Cal.  275,  that  an  indictment  must  contain 
facts  sufficient  to  constitute  an  offense. 

People  V.  Ball,  14  Cal.  101,  referred  to 
in  People  v.  Green,  15  Cal.  513,  as  being 
different  in  the  facts. 

People  V,  Beatty,  14  Cal.  566,  affirmed 
in  People  v,  Cuintano,  15  Cal.  329 ;  in 
People  V,  Moice,  15  Cal.  331 ;  and  in 
People  V.  Arnold,  15  Cal.  479,  relative  to 
impanneling  a  jury  for  trial. 

People  V.  Beeler,  6  Cal.  246,  affirmed 
in  People  v,  Payne,  8  Cal.  344 ;  and  in 
People  V.  Demint,  8  Cal.  424,  that  in 
criminal  cases  it  is  error  to  charge  a  jury 
orally. 

People  V.  Bell,  4  Cal.  177,  affirmed  in 
Merced  Mining  Co.  r.  Fremont,  7  Cal. 
133 ;  in  People  v.  Fogg,  11  Cal.  359 ;  and 
in  McCauley  v.  Brooks,  16  Cal.  46,  that 
a  mandamus  will  lie  to  an  executive  officer 
who  has  no  discretion. 

People  V,  Board  of  Delegates  of  the 
San  Francisco  Fire  Department,  14  Cal. 
479,  affirmed  in  Lowe  v.  Alexander,  15 
Cal.  301,  relative  to  writs  of  certiorari. 

People  t?.  Bond,  10  Cal.  563,  affirmed 
in  People  v.  Tillinghast,  10  Cal.  584 ;  in 
People  V.  Supervisors  of  San  Francisco 
County,  1 2  Cal.  300 ;  and  in  Thornton  v. 
Hooper,  14  Cal.  12,  relative  to  the  com- 
missioners of  the  funded  debt  of  San 
Francisco;  and  in  McCauley  v.  Brooks, 
16  Cal.  34,  relative  to  the  contract  of  in- 
debtedness by  a  county  or  State. 

People  V.  Boring,  8  Cal.  406,  affirmed 
in  Anthony  v.  Wessel,  9  Cal.  104,  as  to 
the  proper  officer  to  execute  a  deed  for 
property  sold  on  execution. 

People  V,  Brenham,.  3  Cal.  477,  refer- 
red to  in  Payne  v.  City  of  San  Francisco, 
3  Cal.  126;  in  Dickey  v.  Hurlbut,  5  Cal. 
344 ;  in  People  v.  Porter,  6  Cal.  28 ;  and  in 
People  r.  Weller,  11  Cal.  63,  relative  to 
elections  and  the  proclamations  of  the 
governor. 


People  V.  Burbank,  12  Cal.  378,  af- 
firmed in  People  v.  Templeton,  12  CaL 
402,  relative  to  the  election  of  judges  in 
the  State  and  the  terms  thereof. 

People  V.  Campbell,  2  Cal.  135,  affirmed 
in  People  v,  Murray,  15  Cal.  223,  relative 
to  the  time  when  an  officer  may  be  elected. 

People  V.  Clark,  1  CaL  406,  affirmed  in 
Craig  r.  Godfroy,  1  Cal.  415 ;  and  refer- 
red to  in  Fowler  v.  Pierce,  2  Cal.  170, 
as  to  the  time  when  a  statute  goes  into 
effect. 

People  V,  Cohen,  8  Cal.  42,  referred  to 
in  People  v.  Winkler,  9  Cal.  236 ;  and  in 
People  V,  Peterson,  9  Cal.  315,  as  to  the 
necessary  description  of  coin  in  an  indict- 
ment for  embezzlement ;  but  restricted  in 
People  V.  Green,  15  Cal.  513,  that  it  must 
be  limited  by  the  facts  to  which  they  ap- 
ply. 

People  V.  Coleman,  4  Cal.  46,  affirmed 
as  "  the  revenue  cases "  in  Thompson  r. 
Williams,  6  Cal.  89 ;  and  in  People 
V,  Rogers,  admr.,  13  Cal.  165,  that  the 
legislature  has  every  power  necessary  for 
government  not  prohibited  by  the  consti- 
tution. 

People  r.  Cottle,  6  Cal.  227,  affirmed  in 
People  V.  Gehr,  8  Cal.  361,  as  to  the  in- 
competency of  a  juror  who  has  expressed 
an  opinion  of  the  case. 

People  V,  County  Court  of  El  Dorado 
County,  10  Cal.  19,  affirmed  in  Funkenstein 
V,  Elgutter,  11  Cal.  328,  that  no  appeal 
lies  from  a  judgment  by  default  in  a  jus- 
tice's court  upon  questions  of  fact. 

People  V.  Craycroft,  2  Cal.  243,  affirmed 
in  People  v,  Raynes,  3  Cal.  367 ;  in  Ward 
V.  Severance,  7  Cal.  129 ;  and  in  State  v. 
Poulterer,  16  Cal.  526,  when  a  right  ex- 
ists at  common  law  the  remedy  provided 
by  statute  is  merely  cumulative. 

People  V,  Cuintano,  15  CaL  327,  af- 
firmed in  People  v,  Moice,  15  Cal.  331, 
relative  to  impanneling  a  jury  for  trial. 

People  V.  Davidson,  5  C^l.  133,  affirmed 
in  People  v,  Vanard,  6  Cal.  563,  relative 
to  a  verdict  of  assault  under  an  indict- 
ment of  assault  with  intent  to  commit 
murder. 

People  V,  Demint,  8  Cal.  423,  affirmed 
in  People  v.  Woppner,  14  CaL  438,  that 
oral  instructions  are  improper  in  criminal 
cases. 

People  V.  Dolan,  9  CaL  576,  affirmed 
in  People  v.  Murray,  10  Cal.  310,  that  an 
indictment  for  murder  need  not  aver  the 
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killing  to  have  beea  *^  willful,  deliberate 
and  premeditated.'' 

People  17.  Edwards,  9  Cal.  286,  affirmed 
in  Skillman  v.  RUej,  10  Cal.  301,  that 
amendments  to  statement  on  appeal  must 
be  embodied  in  one  document ;  in  People 
1^  Squires,  14  Cal.  216,  that  the  sheriff's 
bond  covers  his  liabilities  as  tax  collector. 

People  V.  Fitch,  1  Cal.  535,  affirmed  in 
Gorham  r.  Campbell,  2  Cal.  137 ;  in  Peo- 
ple V.  Olds,  3  CaL  177 ;  in  People  v.  Scan- 
nell,  7  Cal.  540 ;  and  in  People  v,  Mizner, 
7  Cal.  525,  relative  to  appointment  to 
office  by  the  governor  pending  a  vacancy. 

People  r.  Freeland,  6  Cal.  96,  affirmed 
in  People  r.  Roberts,  6  Cal.  215,  that  a 
declaration  of  a  juror  that  he  is  a  natural- 
ized citizen  is  prima  fade  evidence  of  that 
&ct. 

People  V.  Gherke,  6  Cal.  381,  doubted 
in  Siemssen  r.  Bofer,  6  Cal.  252,  relative 
to  inheritance  by  foreign  heirs ;  and  af- 
firmed in  Forbes  v.  Scannell,  13  Cal.  282, 
relative  to  foreign  treaties. 

People  r.  Gibnore,  4  Cal.  376,  affirmed 
in  People  r.  Backus,  5  Cal.  278,  relative 
to  the  right  to  be  tried  for  manslaughter 
only,  when  once  found  guilty  in  that  de- 
gree on  an  indictment  for  murder. 

People  V.  Gillespie,  1  CaL  342,  affirmed 
in  People  v.  King,  1  Cal.  345;  and  in 
Seale  v.  Mitchell,  5  Cal.  402,  as  to  the 
jorisdiction  of  the  superior  court 

People  r.  Hall,  4  Cal.  399,  affirmed  in 
Speer  r.  See  Yup  Co.,  13  Cal.  73 ;  and  in 
People  r.  Elyea,  14  Cal.  146,  relative  to 
Chinese  as  witnesses. 

People  V,  Haskell,  5  Cal.  357,  affirmed 
in  People  r.  Squires,  14  CaL  17,  that  the 
legislature  can  shorten  the  term  of  an 
office  while  filled. 

People  p.  Hays,  4  Cal.  127,  affirmed  in 
Seale  v.  Mitchell,  5  Cal.  402 ;  and  in  Hart 
r.  Burnett,  15  CaL  587,  that  the  right  of 
redemption  is  not  retrospective;  and  in 
Holland  r.  City  of  San  Francisco,  7  Cal. 
735,  relative  to  the  corporate  powers  of 
the  city  of  San  Francisco. 

People  r.  Hays,  5  Cal.  66,  affirmed  in 
Williams  r.  Smith,  6  Cal.  92;  and  in 
Harvey  v.  Fisk,  9  Cal.  94,  that  a  sheriff 
may  refuse  to  execute  a  certificate  of  sale 
of  property  sold  and  credit  same  on  execu- 
tkm,  when  the  lien  is  in  dispute,  unless  the 
money  is  paid. 

People  V.  Hester,  6  Cal.  679,  affirmed 
in  Chard  v.  Harrison,  7  CaL  116;  and 


overruled  in  People  v.  El  Dorado  County, 
8  Cal.  61 ;  and  in  People  v.  Board  of 
Delegates  of  the  Fire  Department  of  San 
Francisco,  14  Cal.  499,  that  a  certiorari 
will  lie  to  a  board  of  supervisors. 

People  V,  Houghtaling,  7  Cal.  348,  af- 
firmed in  Gunter  v.  Janes,  9  Cal.  658,  rel- 
ative to  property  in  the  hands  of  an  ad- 
ministrator de  son  tort. 

People  V,  Hurley,  8  Cal.  390,  afiirmed 
in  People  v.  Ramirez,  13  Cal.  173,  that  an 
instruction  may  be  refused  because  it  was 
once  given. 

People  V.  Eohle,  4  Cal.  198,  affirmed 
in  People  v.  Rodriguez,  10  Cal.  59,  that  a 
jury  may  be  challenged  peremptorily  at 
any  time  before  being  sworn. 

People  V.  Johnson,  6  Cal.  499,  affirmed 
in  Nougues  v,  Douglass,  7  Cal.  66,  as  to 
the  unconstitutionality  of  the  state  debt. 

People  V,  Lafarge,  3  Cal.  130,  referred 
to  in  Robb  r.  Robb,  6  CaL  22,  as  to  the 
power  of  a  district  court  to  open  a  judg- 
ment after  term. 

People  V.  Langdon,  8  CaL  1,  affirmed 
in  People  v.  Whitman,  10  Cal.  46,  as  to 
the  power  of  the  governor  to  fill  a  vacancy 
in  an  office. 

People  V,  Lee,  5  Cal.  353,  explafaied  in 
People  V.  Fisher,  6  Cal.  155,  as  being  er- 
roneously decided  on  the  civil  instead  of 
the  criminal  code  of  change  of  venue. 

People  V,  Lloyd,  9  CaL  54,  affirmed  in 
People  V.  Cox,  9  Cal.  33,  without  com- 
ment. 

People  V,  March,  6  CaL  543,  explained 
in  People  v.  Stonecifer,  6  Cal.  411,  as  be- 
ing incorrect,  in  deciding  that  a  prisoner 
may  waive  any  incompetence  of  a  juror  to 
serve  in  the  case. 

People  V,  Martin,  6  Cal.  477,  affirmed 
in  People  v,  Woppner,  14  Cal.  437,  rela- 
tive to  signing  statements  in  criminal  cases. 

People  V,  Martin,  12  CaL  409,  affirmed 
in  People  v,  Rosborough,  14  Cal.  178,  rel- 
ative to  the  election  of  judges  and  their 
terms. 

People  V.  Milgate,  5  Cal.  127,  affiimed 
in  People  v,  Roberts,  6  Cal.  217 ;  and  in 
People  V.  Stonecifer,  6  Cal.  410,  as  to  in- 
structions upon  character  and  malice. 

People  r.  Mizner,  7  CaL  519,  affirmed 
in  People  v.  Langdon,  8  Cal.  15,  17 ;  in 
People  V.  Addison,  10  Cal.  7 ;  and  in  Peo- 
ple V,  Whitman,  10  CaL  46,  as  to  power 
of  the  governor  to  appoint  to  a  vacancy. 

People  V.  Moore,  12  CaL  56,  referred 
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to  in  Hart  v,  Plum,  14  Cal.  154,  relative 
to  taxation  of  mining  claims. 

People  V.  Mott,  3  Cal.  502,  referred  to 
in  People  v.  Fitch,  1  Cal.  536;  and  in 
People  V.  Mizner,  7  CaL  523,  as  to  the 
appointment  to  office  bj  the  governor  dur- 
ing a  vacancy. 

People  V.  Mullins,  10  Cal.  20,  affirmed 
in  People  v,  Beatty,  14  Cal.  572,  relative 
to  the  consolidation  of  a  city  and  county. 

People  V.  McCauley,  1  CaL  379,  affirm- 
ed in  People  v.  Baker,  1  Cal.  405,  that  a 
statement  on  appeal  must  show  the  errone- 
ous evidence  and  instructions :  and  in  Peo- 
ple v.  Wells,  2  Cal.  207,  that  the  legisla- 
ture can  authorize  a  district  judge  to  hold 
court  in  another  district. 

People  V.  McMakin,  8  Cal.  547,  affirm- 
ed in  People  v.  Honshell,  10  CaL  87,  as 
to  assault  with  a  drawn  pistol. 

People  «?.  Naglee,  1  CaL  232,  referred 
to  in  People  v,  Coleman,  4  Cal.  52,  as  to 
the  construction  of  the  revenue  laws. 

People  V.  Town  of  Nevada,  6  Cal.  143, 
affirmed  in  Colton  tr.  Rossi,  9  Cal.  599, 
that  county  courts  cannot  incorporate 
towns. 

People  V.  Nugent,  4  CaL  341,  affirmed 
in  People  v.  Vanard,  6  CaL  562,  as  to  re- 
quisites of  an  indictment  for  &n  assault 
with  a  deadly  weapon. 

People  V.  Olds,  3  CaL  167,  affirmed  in 
Merced  Mining  Co.  v,  Fremont,  7  Cal. 
133,  that  a  mandamus  can  only  order  a 
court  to  exercise  its  discretion. 

People  V.  Parsons,  6  CaL  487,  com- 
mented on  in  People  v.  Olivera,  7  Cal. 
404;  in  People  v.  Winkler,  9  CaL  236; 
and  in  People  v,  Dolan,  9  CaL  584,  that 
an  indictment  is  sufficient  which  sets  forth 
the  words  of  a  statute. 

People  V,  Payne,  8  Cal.  341,  affirmed 
in  People  v.  Honshell,  10  CaL  87,  relative 
to  force  used  in  preventing  a  trespass; 
and  in  People  v.  Acosta,  10  Cal.  196,  that 
a  verdict  given  under  great  excitement 
will  be  set  aside ;  and  affirmed  in  People 
V.  Woppner,  14  Cal.  438,  that  oral  in- 
structions are  improper  in  criminal  cases. 

People  V.  Phoenix,  6  Cal.  92,  affirmed 
in  People  v.  Wells,  11  CaL  339,  that  a 
special  statute  controls  a  general  one. 

People  V,  Porter,  6  Cal.  26,  affirmed  in 
People  V.  Weller,  11  Cal.  63;  in  People 
V,  Martin,  12  Cal.  410;  and  in  People  v. 
Rosborough,  14  CaL  147,  relative  to  the 
election  of  judges  of  the  courts. 


People  r.  Reid,  6  Cal.  288,  referred  to 
in  People  v.  Mizner,  7  Cal.  523 ;  and  in 
People  V.  Langdon,  8  CaL  11,  as  to  the 
appointment  by  a  governor  to  a  vacancy. 

People  V,  Roberts,  6  Cal.  214,  affirmed 
in  People  r.  March,  6  Cal.  547,  as  to  ef- 
fect of  an  erroneous  instruction ;  and  ia 
People  V.  Butler,  8  Cal.  439,  as  to  the 
number  of  grand  jurors  requisite  to  find 
an  indictment. 

People  V.  Roderiguez,  10  CaL  50,  af- 
firmed in  People  v.  Cuintano,  15  Cal.  3291, 
relative  to  impanneling  a  jury  for  trial. 

People  V,  Scannell,  7  Cal.  432,  referred 
to  in  Doane  v.  Scannell,  7  CaL  394,  rela- 
tive to  the  office  of  sheriff  of  San  Fran- 
cisco county. 

People  V,  Squires,  14  Cal.  12,  referred 
to  in  People  v.  Supervisors  Santa  Barbara 
County,  14  Cal.  103,  relative  to  county  of- 
ficers. 

People  V,  Steventon,  9  Cal.  273,  affirm- 
ed in  People  v,  Choiser,  10  CaL  311 ;  and 
in  People  v.  Judd,  10  Cal.  314,  as  to  the 
requisites  of  an  indictment  for  murder. 

People  ti.  Stewart,  7  CaL  140,  affirmed 
in  People  r.  Gehr,  8  Cal.  361  j  relative  to 
jurors  who  form  or  express  an  opinion. 

People  V,  Sdllman,  7  Cal.  17,  referred 
to  in  Oilman  r.  Contra  Costa  County,  8 
CaL  57,  relative  to  appeals  from  an  order 
refusing  to  change  the  venue. 

People  V.  Stonecifer,  6  Cal.  405,  affirm- 
ed in  People  v,  Honshell,  10  Cal.  86,  that 
affidavits  in  support  of  a  motion  must  be 
in  the  statement  to  have  the  motion  re- 
viewed. 

People  V.  Supervisors  of  El  Dorado 
County,  8  Cal.  58,  affirmed  in  People  r. 
Supervisors  of  Marin  County,  10  Cal.  345, 
and  in  Robinson  v.  Supervisors  of  Sacra- 
mento County,  16  CaL  210,  that  a  certio- 
rari will  lie  to  a  board  of  supervisors. 

People  V.  Templeton,  12  Cal.  394,  af- 
firmed in  People  v,  Rosborough,  14  Cal. 
187,  relative  to  election  of  judges  and 
their  terms. 

People  V.  Thompson,  4  Cal.  238,  af- 
firmed in  People  v.  Stuart,  4  Cal.  226, 
that  objections  to  the  manner  of  transfer 
of  an  indictment  must  be  made  before  ap- 
peal. 

People  V.  Tillmghast,  10  Cal.  584,  re- 
ferred to  in  Thornton  v.  Hooper,  14  CaL 
11,  relative  to  an  act  to  fund  the  floating 
debt  of  San  Francisco. 

People  V.  Turner,  1  Cal.  143,  referred 
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to  in  People  v.  Turner,  1  Cal.  153;  and 
Ex  parte  Field,  1  Cal.  187 ;  and  affirmed 
in  White  v.  Lighthall,  1  Cal.  348,  and  in 
Cowell  r.  Buckelew,  14  Cal.  642,  relative 
to  writs  of  certiorari  and  mandamus. 

People  V,  Vanard,  6  Cal.  562,  affirmed 
in  People  v.  Wilson,  9  Cal.  260,  relative 
to  a  conviction  of  assault  on  an  indictment 
for  assault  with  intent  to  commit  great 
bodily  harm. 

People  I?.  Wallace,  9  Cal.  30,  affirmed 
in  People  v.  Cox,  9  Cal.  33 ;  and  in  Peo- 
ple r.  Coleman,  10  Cal.  334,  without  com- 
ment. 

People  V.  Weller,  1 1  Cal.  49,  affirmed 
in  People  r.  Wells,  11  Cal.  339 ;  in  Peo- 
ple t*.  Martin,  12  Cal.  411,  without  com- 
ment; and  in  People  v.  Rosborough,  14 
Cal.  147,  relative  to  the  election  of  judges 
and  their  terms. 

People  V.  Weller,  11  Cal.  77,  affirmed 
in  People  v,  Burbank,  12  Cal.  392;  and 
referred  to  in  Pattison  v.  Supervisors  of 
Yuba  County,  13  Cal.  182,  relative  to  the 
mode  of  constitutional  construction  as  to 
election  of  district  judges  and  their  terms. 

People  v.  Wells,  2  Cal.  198,  referred  to 
in  People  v,  Mizner,  7  Cal.  523,  relative 
to  vacancy  in  an  office. 

People  V,  Whitman,  6  Cal.  659,  ex- 
plained and  overruled  in  Price  v.  Whit- 
man, 8  CaL  415,  as  to  the  ^Sundays"  in 
the  ten  days  in  which  the  governor  shall 
approve  a  legislative  act ;  and  referred  to 
in  McCauley  r.  Brooks,  16  Cal.  47,  that  a 
mandamus  will  issue  to  a  controller. 

People  V.  Whitman,  10  Cal.  38,  affirm- 
ed in  Perkins  v.  Thomburgh,  10  Cal.  191, 
thai  a  statute  is  presumed  to  cover  all  the 
intentions  of  the  law  maker ;  and  in  Saun- 
ders f.  Haynes,  13  Cal.  154,  that  votes 
given  for  an  ineligible  candidate  are  not 
to  be  counted ;  and  questioned  in  People 
r.  Melony,  15  Cal.  62,  as  being  of  doubt- 
ful aathority. 

People  r.  Woodlief,  2  Cal.  241,  affirmed 
in  Porter  v.  Hermann,  8  Cal.  625,  that 
a  radical  defect  in  a  summons  will  not  sup- 
port a  judgment  by  default. 

People  r.  Woods,  7  Cal.  579,  affirmed 
in  People  v.  Bond,  10  Cal.  570,  relative 
to  the  commissioners  of  the  funded  debt 
of  San  Francisco. 

People  V.  Woppner,  14  Cal.  437,  refer- 
red to  in  People  V.  Lee,  14  Cal.  511,  rel- 
ative to  statements  on  appeal  in  criminal 


Peters  v.  Jamestown  Bridge  Co.,  5  Cal. 
334,  affirmed  in  McMillan  v.  Richards,  9 
Cal.  410 ;  and  in  Nagle  v.  Macy,  9  Cal. 
429,  relative  to  the  assignment  of  a  mort- 
gage. 

Phelan  v.  Olney,  6  CaL  478,  affirmed 
in  McMillan  v.  Richards,  9  Cal.  410,  that 
a  mortgage  is  a  mere  incident  of  the  in- 
debtedness. 

Phelan  v.  San  Francisco  County,  6  CaL 
531,  affirmed  in  Holland  r.  City  of  San 
Francisco,  7  Cal.  380,  and  in  Argenti  t?. 
City  of  San  Francisco,  16  Cal.  272,  rela- 
tive to  the  powers  of  the  corporation  of 
San  Francisco;  and  in  Phelan  v.  San 
Francisco  County,  9  Cal.  16,  that  remand- 
ing a  case  on  appeal  does  not  affect  the 
rights  of  the  parties. 

Phelps  V,  Owens,  11  Cal.  22,  affirmed 
in  Dorsey  v.  Manlove,  13  Cal.  580,  as  be- 
ing under  the  same  rule  of  damages  there 
laid  down. 

Pico  V.  Columbet,  12  Cal.  414,  affirmed 
in  Groodenow  v.  Ewer,  16  Cal.  471,  rela- 
tive to  the  rents  collected  by  a  tenant  in 
common. 

Pierce  v.  Kennedy,  5  Cal.  138,  affirmed 
in  Geiger  v.  Clark,  13  Cal.  580,  as  to  the 
liability  of  a  surety. 

Pierce  r.  Mintum,  1  Cal.  470,  affirmed 
in  Ellis  V.  Janes,  7  Cal.  416;  in  Walker 
V,  Sedgwick,  8  Cal.  402,  that  a  tenant  is 
estopped  from  denying  the  landlord's  title ; 
and  in  Castro  v,  Armesti,  14  Cal.  39,  rel- 
ative to  statements  on  appeal. 

Pierce  r.  Robinson,  13  CaL  116,  affirm- 
ed in  Pope  t?.  Huth,  14  Cal.  407,  as  to  an 
equitable  assignment  of  property ;  and  in 
Johnson  v,  Sherman,  15  Cal.  291,  relative 
to  parol  evidence  to  show  the  purpose  of 
an  instrument. 

Piercy  v,  Sabin,  10  Cal.  22,  affirmed  in 
Glazer  v.  Clifl,  10  Cal.  304;  and  in  Haw- 
kins  V,  Borland,  14  Cal.  415,  that  new 
matter  must  be  specially  pleaded. 

Pixley  r.  Huggins,  15  Cal.  127,  affirmed 
in  Curtis  v.  Sutter,  15  CaL  264,  relative 
to  the  evidence  necessary  in  an  action  of 
ejectment. 

Plume  r.  Seward,  4  Cal.  94,  affirmed  in 
Castro  V,  Gill,  5  Cal.  42,  that  a  party's 
possession  is  not  confined  to  his  actual  in- 
closure ;  and  in  Gunn  v.  Bates,  6  CaL  272; 
in  Nagle  v.  Macy,  9  Cal.  427,  prior  pos- 
session is  sufficient  to  maintain  ejectment; 
in  Murphy  v.  Wallingford,  6  CaL  649 ; 
and  in  Bird  r.  Dennison,  7  CaL  302,  309, 
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that  a  survey  and  marking  boundary  lines 
is  no  evidence  of  possession. 

Poole  V.  Gerrard,  6  Cal.  71,  affirmed  in 
Morse  v.  McCarty,  7  Cal.  346 ;  in  Revalk 
V.  Kramer,  8  Cal.  74,  separate  deeds  of 
husband  and  wife  to  a  homestead  are  void ; 
and  overruled  in  Gree  r.  Moore,  14  Cal. 
477,  relative  to  the  right  of  survivorship ; 
and  referred  to  in  Guiod  r.  Guiod,  14  Cal. 
508,  relative  to  abandonment,  but  abro- 
gated by  the  statute  of  1860,  p.  311. 

Fosten  v,  Rassette,  5  Cal.  467,  affirmed 
in  Letter  v.  Putney,  7  Cal.  423,  that  ex- 
ceptions to  the  admissibility  of  a  deed 
should  be  taken  at  nisi  prius ;  and  in  Mar- 
ziou  V,  Pioche,  8  Cal.  536,  as  to  the  irre- 
vocable character  of  a  power  of  attorney ; 
and  in  Stanley  v.  Green,  12  Cal.  166,  as 
to  requisites  of  a  deed  to  pass  title  in  the 
civil  law. 

Potter  V,  Scale,  5  Cal.  410,  referred  to 
in  same  case,  8  Cal.  220,  as  appearing  with 
additional  facts. 

Preston  r.  Kehoe,  10  Cal.  445,  referred 
to  in  same  case,  15  Cal.  318,  relative  to 
the  actual  possession  necessary  in  an  action 
of  forcible  entry. 

Price  V.  Dunlap,  5  Cal.  483,  affirmed  in 
Castro  V.  Wetmore,  16  Cal.  380,  relative 
to  indemnity  on  a  lost  note. 

Price  V,  Sacramento  County,  6  Cal.  254, 
affirmed  in  Placer  County  v,  Austin,  8  Cal. 
305,  as  to  the  power  of  a  county  to  sue 
and  be  sued. 

Priest  V,  Union  Canal  Co.,  6  Cal.  170, 
referred  to  in  Butte  Canal  and  Ditch  Co. 
V.  Vaughn,  11  Cal.  153,  as  to  appropriar 
tion  of  water  for  mining  purposes. 

Rab^  V,  Hamilton,  15  Cal.  31,  referred 
to  in  Shaw  v.  Randall,  15  Cal.  380,  rela- 
tive to  undertakings  on  appeal. 

Rab^  V.  Wells,  3  Cal.  148,  affirmed  in 
Morgan  v,  Hugg,  5  Cal.  410,  that  errors 
relied  on  must  be  shown  on  appeal. 

Ramirez  v.  Kent,  2  Cal.  558,  affirmed 
in  People  v,  Folsom,  5  Cal.  378,  that  an 
alien  may  hold  real  estate  until  office 
found. 

Raun  V.  Reynolds,  11  Cal.  14,  referred 
to  in  Reynolds  v.  Harris,  14  Cal.  679,  as 
conclusive  of  the  law  in  the  case. 

Ray  V,  Aimstrong,  4  Cal.  208,  affirmed 
in  Garbrell  v.  Fitch,  6  Cal.  189,  relative 
to  time  requisite  to  give  notice  of  unlawful 
holding  over. 

Reed  v.  McCormick,  4  CaL  342,  refer- 
red to  in  Parsons  t^.  Tuolumne  County 


Water  Co.,  5  Cal.  43 ;  in  Keller  v.  Frank- 
lin, 5  Cal.  434 ;  and  in  People  v.  Fowler, 
9  Cal.  86,  as  to  the  jurisdiction  of  the 
county  courts. 

Reina  v.  Cross,  6  CaL  29,  affirmed  in 
Lawson  v.  Worms,  6  Cal.  370,  that  freight 
paid  in  advance  may  be  recovered  back. 

Revalk  v.  Kramer,  8  Cal.  66,  affirmed 
in  Kramer  v.  Revalk,  8  Cal.  75 ;  in  Van 
Reynegom  v.  Revalk,  8  Cal.  76  ;  in  Cook 
V.  Klink,  8  Cal.  353 ;  in  Buchanan's  Es- 
tate, 8  Cal.  509  ;  and  in  Marks  v.  Marsh, 
9  Cal.  97,  in  proceedings  against  the  wife 
for  the  homestead  property;  and  over- 
ruled in  Gee  v.  Moore,  14  Cal.  477,  rela- 
tive to  the  right  of  survivorship ;  and  re- 
ferred to  in  Pixley  v.  Huggins,  15  Cal. 
134,  relative  to  injunctions  against  sales  of 
property  on  execution;  the  questions  of 
homestead  are  abrogated  by  the  statute  of 
1860,  p.  311. 

Reyes  v,  Sandford,  5  Cal.  117,  affirmed 
in  Pearks  v.  Freer,  9  Cal.  643,  that  an 
objection  to  the  venue  must  be  made  before 
answer. 

Reynolds  v.  Harris,  14  Cal.  679,  refer- 
red to  in  Raun  v,  Reynolds,  15  Cal.  467, 
relative  to  the  opinion  in  that  case. 

Reynolds  r.  Jourdan,  6  Cal.  108,  affirm- 
ed in  Adams  v.  Pugh^  7  Cal.  151,  that 
assumpsit  will  lie  for  the  part  performance 
of  a  contract  which  has  been  interrupted. 

Reynolds  v,  Lathrop,  7  Cal.  43,  affirmed 
in  McDevitt  v.  Sullivan,  8  Cal.  597,  that 
a  purchaser  can  collect  rents  until  time  of 
redemption  expires. 

Reynolds  v.  West,  1  Cal.  322,  affirmed 
in  Brown  v.  O'Connor,  1  Cal.  420 ;  and 
overruled  in  Cohas  v.  Raisin,  3  Cal.  451 ; 
in  Hart  v.  Burnett,  15  Cal.  588, 598 ;  and 
in  Payne  v.  Treadwell,  16  Cal.  227,  as  to 
Mexican  grants  in  California. 

Rich  V.  Davis,  4  Cal.  22,  affirmed  in 
same  case,  6  Cal.  142,  without  comment. 

Richards  v.  McMillan,  6  Cal.  410,  af- 
firmed in  Cordier  v,  Schloss,  12  Cal.  146, 
as  to  the  statement  on  a  confession  of 
judgment. 

Richards  v.  Schroeder,  10  Cal.  434,  re- 
ferred to  in  Chaffin  v,  Doub,  14  Cal.  386, 
relative  to  change  of  possession  of  personal 
property  under  the  statute  of  frauds. 

Rickett  V.  Johnson,  8  Cal.  34,  affirmed 
in  Revalk  v.  Kramer,  8  Cal.  71 ;  Chipman 
V.  Hibbard,  8  Cal.  271 ;  in  Phelan  v.  Smith, 
8  CaL  521 ;  in  Grorham  v,  Toomy,  9  Cal. 
77 ;  and  in  Uhlfelder  v.  Levy,  9  Cal.  614, 
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that  a  court  of  coordinate  jurisdiction  can- 
not enjoin  the  proceedings  of  another ;  and 
referred  to  in  Pixley  v.  Hugging,  15  Cal. 
134,  as  not  applicable  to  the  latter  case. 

RiddeU  v.  Blake,  4  Cal.  264,  affirmed 
in  Walker  r.  Sedgwick,  8  Cal.  403,  a  party 
cannot  retain  possession  of  land  under  con- 
tract of  purchase  and  deny  title  also. 

Riddell  r.  Shirley,  5  Cal.  488,  explained 
in  Randall  r.  Buffington,  10  Cal.  494,  that 
a  sale  of  property  may  be  made  to  prefer 
creditors  without  fraud. 

Riddle  v.  Baker,  13  Cal.  302,  affirmed 
in  Pico  V.  Webster,  14  Cal.  204,  relative 
to  a  judgment  against  sureties  on  a  bond. 

Riggs  V,  Waldo,  2  Cal.  485,  aiHrmed  in 
Lightstone  v.  Laurencel,  4  Cal.  277  ;  re- 
ferred to  in  Pierce  r.  Kennedy,  5  Cal. 
139,  and  stated  to  be  incorrectly  reported ; 
referred  to  in  Bryan  v.  Berry,  6  Cal.  396 ; 
in  Kritzer  r.  Mills,  9  Cal.  23 ;  in  Brady  v, 
Reynolds,  13  Cal.  32 ;  and  in  Geiger  v. 
Clark,  13  CaL  580,  as  to  the  liability  of  a 
surety. 

Ringgold  V.  Haven,  1  Cal.  108,  affirmed 
in  Dalrymple  v.  Hanson,  1  Cal.  127 ;  in 
Hart  V.  Spaulding,  1  Cal.  214;  in  Mateer 
r.  Brown,  1  Cal.  221 ;  and  in  Smith  v, 
Compton,  6  Cal.  2&,  that  a  motion  for  a 
nonsuit  is  waived,  if  defendant  then  sup- 
ply the  evidence. 

Bitter  r.  Patch,  12  Cal.  298,  affirmed  in 
Berri  r.  Patch,  12  Cal.  300,  without  com- 
ment. 

Ritter  r.  Stevenson,  7  Cal.  388,  affirmed 
in  same  case,  11  Cal.  27,  without  com- 
ment. 

Ritter  v.  Stock,  12  Cal.  402,  affirmed  in 
Duff  r.  Fisher,  15  Cal.  382,  rehitive  to 
interference  with  the  finding  of  the  court 
on  appeal. 

Rix  r.  McHenry,  7  Cal.  89,  affirmed  in 
Isaac  V.  Swift,  10  Cal.  83,  relative  to 
judicial  sale  pending  in  proceedings  in 
insolvency. 

Robb  r.  Robb,  6  Cal.  21,  affirmed  in 
Shaw  V.  McGregor,  8  Cal.  521,  that  af- 
ter the  term,  a  judgment  cannot  be  dis- 
turbed. 

Robinson  r.  Gaar,  6  Cal.  275,  explained 
in  Palmer  r.  BoUng,  8  Cal.  388 ;  and  in 
Hardenburgh  v.  Kidd,  10  Cal.  403,  that 
by  the  statute  of  1857,  p.  334,  making  deeds 
prima  ^Eicie  evidence  of  title,  an  injunction 
will  lie  to  restrain  an  illegal  sale  for  taxes. 

Robinson  v.  Magee,  9  Cal.  81,  referred 
to  in  McCauley  r.  Brooks,  16  CaL  32, 


relative  to  payment  of  the  State  indebted- 
ness by  warrants. 

Robinson  v.  Smith,  14  Cal.  94,  affirmed 
in  Naglee  v,  Lyman,  14  Cal.  454,  relative 
to  the  transfer  of  negotiable  paper  before 
maturity. 

Rollins  V.  Forbes,  10  Cal.  299,  affirmed 
in  Rowe  r.  Table  Mountain  Water  Co., 
10  Cal.  444;  in  Rowland  r.  Leiby,  14 
Cal.  157  ;  in  De  Leon  v.  Higuera,  15  Cal. 
495;  and  in  Chapin  v.  Broder,  16  Cal. 
422,  as  to  a  decree  for  a  debt  and  fore- 
closure of  the  property  of  only  one  of  the 
defendants. 

Rose  V.  Munie,  4  CaL  173,  affiimed  in 
Pixley  V,  Huggins,  15  CaL  132,  as  to  the 
effect  of  the  registry  act. 

Rowe  V,  Chandler,  1  CaL  1 67,  affirmed 
in  Steams  v.  Aguirre,  6  CaL  183,  relating 
to  misjoinder  and  nonjoinder  of  parties. 

Rowe  r.  Kohle,  4  Cal.  285,  affirmed  in 
Luning  v.  Brady,  10  CaL  267,  that  the 
joint  and  several  note  of  husband  and  wife 
is  obligatory  on  the  husband. 

Rowe  r.  Table  Mountain  Water  Co.,  10 
CaL  441,  referred  to  in  Wilson  v.  Spring 
Hill  Quartz  M.  Co.,  10  Cal.  445,  without 
comment. 

Rowland  v,  Leiby,  14  CaL  156,  affirmed 
in  Chapin  t\  Broder,  16  Cal.  422,  as  to  a 
personal  decree  in  foreclosure. 

Ruiz  V.  Norton,  4  CaL  355,  affirmed  in 
Flint  V,  Lyon,  4  Cal.  20 ;  and  in  Moore 
V.  McKinlay,  5  Cal.  474,  as  to  implied 
warranty  of  sale  by  sample ;  and  in  Cros- 
by V.  Watkins,  12  CaL  88,  as  to  the  right 
of  agent  to  sue  in  his  own  name. 

Russell  V.  Amador,  3  CaL  400,  affirmed 
in  Jamson  v,  Quivey,  5  CaL  491,  that  the 
court  must  give  or  refuse  instructions. 

Russell  r.  Armador,  2  Cal.  305,  affirmed 
in  Semple  v.  Burkey,  2  CaL  321 ;  in  Bow- 
ers V,  Johns,  2  CaL  419 ;  in  Hoagland  v. 
Clary,  2  CaL  475 ;  in  Brown  v.  Brown,  3 
Cal.  Ill  ;  referred  to  in  People  v.  La- 
farge,  3  Cal.  135 ;  and  explained  in  Ver- 
mule  r.  Shaw,  4  CaL  216,  that  the  court 
must  find  the  facts  and  law  of  a  case  sep- 
arately. 

Russell  V.  Elliott,  2  Cal.  245,  referred 
to  in  Benham  v.  Rowe,  2  Cal.  261  ;  and 
affirmed  in  Merced  Mining  Co.  v.  Fre- 
mont, 7  Cal.  133,  that  a  mandamus  can 
only  direct  the  court  to  use  its  discretion ; 
and  affirmed  in  Nickerson  v.  Chatterton, 
7  Cal.  570,  relating  to  the  condition  prec- 
edent of  a  statutory  undertaking. 


80 


CASES  AFFIRMED,  REVERSED,  &o. 


RYA. 


SMI. 


Ryan  v.  Dalj,  6  CaL  238,  affirmed  in 
Gladwin  v.  Gladwin,  14  Cal.  334,  as  to  a 
confession  of  judgment. 

Salmon  v,  Hoffman,  2  Cal.  138,  affirmed 
in  Cahoon  v.  Robinson,  6  Cal.  226;  and 
in  Walker  v,  Sedgwick,  8  Cal.  403,  that  a 
vendor  has  an  equitable  lien  for  land  sold. 

San  Francisco  Gras  Co.  v.  City  of  San 
Francisco,  9  Cal.  453,  affirmed  in  Hunt  v* 
City  of  San  Francisco,  11  Cal.  258;  in 
Ord  V.  Steamer  Uncle  Sam,  13  Cal.  372, 
relative  to  verification  by  a  corporation ; 
and  affirmed  in  Argenti  v.  City  of  San 
Francisco,  16  Cal.  267,  relative  to  the 
contract  of  a  municipal  corporation. 

Sanford  v.  Head,  5  Cal.  297,  affirmed 
in  Deck  r.  Gerke,  12  Cal.  436,  relative  to 
the  jurisdiction  of  probate  court. 

Sai'gent  v,  Wilson,  5  Cal.  504,  affirmed 
in  Dorsey  v.  McFarland,  7  Cal.  346 ;  in 
Kraemer  v.  Revalk,  8  Cal.  74 ;  in  Moses 
V.  Warner,  10  Cal.  297,  that  the  sale  of 
the  homestead  is  void  as  to  $5,000,  except 
as  the  statute  provides ;  and  in  Horn  v. 
Volcano  Water  Co.,  13  Cal.  70,  relative 
to  intervention  of  third  parties. 

Saunders  t%  Haynes,  13  Cal.  148,  af- 
firmed in  Jacks  v.  Day,  15  Cal.  92,  as  to 
the  jurisdiction  of  the  county  court. 

Sayre  v,  Nichols,  5  Cal.  487,  overruled 
in  same  case,  7.  Cal.  538 ;  and  the  latter 
case  affirmed  in  Davidson  v.  Dallas,  8 
Cal.  247,  relative  to  the  liability  of  an 
agent  who  signs  for  his  principal. 

Scale  v.  Mitchell,  5  Cal.  401,  referred  to 
in  Hart  v,  Burnett^  15  Cal.  587,  as  being 
badly  reported ;  and  commented  on  in  Ar- 
genti V,  City  of  San  Francisco,  15  Cal. 
272,  as  to  the  contracts  of  a  municipal  cor- 
poration. 

Selkirk  v.  Supervisors  of  Sacramento 
County,  3  Cal.  323,  affirmed  in  Tuolumne 
Water  Co.  v.  Chapman,  8  CaL  397,  that  a 
demurrer  admits  the  facts  alleged  in  the 
complaint 

Selover  r.  American  Russian  Commer- 
cial Co.,  7  Cal.  266,  affirmed  in  Revalk  v. 
Kraemer,  8  Cal.  72,  as  to  separate  prop- 
erty of  the  wife ;  and  in  Kendall  v.  Miller, 
9  Cal.  592,  as  to  the  acknowledgment  of  a 
married  woman. 

Scott  V.  Ward,  13  Cal.  458,  affirmed  in 
Noe  V.  Card,  15  Cal.  596,  610,  as  to  ac- 
quisition of  common  property  under  the 
Mexican  law. 

Shattuck  V.  Carson,  2  Cal.  588,  affirmed 
in  Guy  v.  Hermance,  5  Cal.  75  ;  in  Alver- 


son  V.  Jones,  10  Cal.  11 ;  and  in  Pixley  v. 
Huggins,  15  CaL  133,  that  a  party  may 
protect  his  property  from  sale  which  would 
create  a  cloud  on  the  title. 

Shaw  V.  Davis,  5  Cal.  466,  referred  to 
in  Live  Yankee  Co.  v.  Oregon  Co^  7  CaL 
42,  as  to  the  interest  of  a  witness  in  the 
result  of  a  suit. 

Sherwood  v,  Dunbar,  6  Cal.  53,  affirmed 
in  Shaver  v»  Bear  River  and  Auburn  W. 
and  M.  Co.,  10  Cal.  402,  though  a  mortr 
gage  be  void,  yet  the  debt  will  stand  good. 

Siemssen  v,  Bofer,  6  Cal.  259,  referred 
to  in  Forbes  v.  Scannell,  13  Cal.  283,  rel- 
ative to  foreign  treaties. 

Simpers  v,  Sloan,  5  CaL  457,  affirmed 
in  Poole  v.  Gerrard,  6  Cal.  72,  that  a 
femme  covert  cannot  make  a  contract. 

Sinclair  v.  Wood,  3  Cal.  98,  affirmed  in 
Hudson  V,  Simon,  6  CaL  455,  that  a  part- 
nership cannot  be  proven  by  implication. 

Sloan  V.  Smith,  3  CaL  406,  affirmed  in 
Peabody  v.  Phelps,  9  Cal.  225,  that  a  ref- 
eree need  not  be  sworn. 

Smith  r.  Brannan,  13  Cal.  107,  affirmed 
in  Baker  v.  Joseph,  16  CaL  177,  that  an 
objection  to  the  form  of  a  complaint  must 
first  be  made  in  the  court  below. 

Smith  V.  Brown,  5  CaL  18,  affirmed  in 
Brummagim  v.  Boucher,  6  Csd.  17,  that 
the  court  must  order  judgment  against  a 
garnishee,  and  not  direct  the  money  to  be 
paid  into  court. 

Smith  V.  Doe,  15  Cal.  100,  affirmed  in 
Gillan  v,  Hutchinson,  16  Cal.  155,  rela^ 
tive  to  the  rights  of  miners  on  public  lands. 

Smith  r.  Chichester,  1  Cal.  409,  affirmed 
in  Coffinberry  v.  Horrill,  5  Cal.  493 ;  in 
Peabody  v,  Phelps,  7  Cal.  53;  and  in 
Wicks  V,  Ludwig,  9  CaL  175,  that  a  judg- 
ment entered  in  vacation  is  void. 

Smith  v.  Compton,  6  Cal.  24,  affirmed 
in  Winans  t?.  Hardenburg,  8  Cal.  293; 
and  in  Perkins  r.  Thomburg,  10  Cal.  191, 
that  a  motion  for  a  nonsuit  is  waived  by 
the  defense  supplying  the  evidence. 

Smith  V.  Fowler,  2  CaL  568,  affirmed 
in  Macoleta  v,  Packard,  14  CaL  179,  rel- 
ative to  interest  under  the  Mexican  law. 

Smith  V,  Morse,  2  CaL  524,  affirmed  in 
Guy  V.  Hermance,  5  Cal.  75,  that  a  party 
can  enjoin  a  sale  of  his  property  when  it 
will  cloud  his  title ;  and  in  Welch  v.  Sul- 
livan, 8  CaL  186,  that  the  irregularity  of 
a  sale  of  property  by  an  officer  will  not 
defeat  the  title ;  in  Heydenfeldt  v,  Hitch- 
cock, 15  Cal.  514)  relative  to  the  illegality 
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of  the  ordinance  passed,  and  referred  to 
in  Hart  r.  Burnett,  15  Cal.  586,  relative 
to  the  title  of  San  Francisco  in  the  pueblo 
lands;  in  Holladaj  v,  Frisbie,  15  Cal. 
637 ;  and  in  Wheeler  v.  Miller,  16  Cal. 
125,  as  to  sale  of  water  lots  on  execution 
against  the  city. 

Smith  t7.  Ogg  Shaw,  1 6  Cal.  88,  affirmed 
in  the  same  case,  16  Cal.  92,  relative  to 
an  unlawful  holding  over. 

Smith  V.  Pollock,  2  Cal.  92,  affirmed  in 
Benham  v.  Rowe,  2  Cal.  261,  that  parties 
must  consent  to  a  reference ;  and  explain- 
ed in  Smith  v,  Rowe,  4  CaL  7,  that  it  ap- 
phes  to  law  and  not  to  equity  cases. 

Smith  r.  Randall,  6  CaL  47,  affirmed  in 
Welch  V,  Sullivan,  8  Cal.  186;  in  Harvey 
r.  Fisk,  9  Cal.  94,  that  the  irregularity  of 
a  sale  by  an  officer  will  not  defeat  the  sale ; 
and  in  Cloud  r.  El  Dorado  County,  12 
CaL  133,  that  a  judgment  cannot  be  at- 
tacked collaterally  by  a  stranger  for  irreg- 
ularity. 

Smith  r.  Rowe,  4  Cal.  6,  affirmed  in 
StiU  r.  Saunders,  8  CaL  286,  that  in  chan- 
cery cases  a  party  may  frame  special  is- 
sues for  a  jury. 

Smith  r.  Smith,  12  Cal.  216,  affirmed 
in  Scott  V.  Ward,  13  Cal.  470;  and  in 
Pixley  V.  Huggins,  15  Cal.  131,  as  to  the 
separate  property  of  husband  and  wife. 

Soule  r.  Dawes,  7  Cal.  575,  affirmed  in 
Crowell  r.  Gilmore,  13  Cal.  56;  and  in 
Soule  V.  Dawes,  14  Cal.  249,  as  to  the 
mechanic's  lien. 

Souter  V.  Ship  Sea  Witch,  1  CaL  162, 
affirmed  in  McQueen  v.  Ship  Russell,  1 
CaL  166;  in  Tucker  v.  Bark  Sacramento, 
1  Cal.  403 ;  and  in  Ray  v.  Bark  Henry 
Harbeck,  1  Cal.  451,  relative  to  admiralty 
jurisdiction  over  vessels,  and  overruled  by 
the  code  of  April  29th,  1851,  chapter  6, 
titles. 

Spect  V.  Hoyt,  3  Cal.  413,  affirmed  in 
Hayings  r.  Steamer  Uncle  Sam,  10  CaL 
341,  the  granting  or  refusing  a  new  trial 
will  not  be  disturbed,  except  in  the  abuse 
of  diseretion. 

Stanley  v.  Green,  12  Cal.  148,  referred 
to  in  De  Leon  v.  Higuera,  15  Cal.  496, 
relative  to  the  sufficiency  of  a  description 
of  land  in  a  deed. 

Stafford  V.  Lick,  7  Cal.  479,  affirmed  m 
Robinson  r.  Magee,  9  CaL  85,  that  the  ob- 
ligation of  a  contract  must  depend  upon  the 
Uw  at  the  time  the  contract  was  made. 

Stark  r.  Barnes,  4  Cal.  412,  affirmed  in 


Kelly  V.  Natoma  Water  Co.,  6  CaL  108, 
as  to  the  appropriation  of  water  for  min- 
ing purposes. 

State  V.  McCauley,  15  Cal.  429,  affirm- 
ed in  McCauley  r.  Brooks,  16  Cal.  25, 
relative  to  the  validity  of  the  State  prison 
contract ;  and  in  Koppikus  v.  State  Capi- 
tol Commissioners,  16  Cal.  253,  relative 
to  the  State  debt. 

Steams  v,  Aguirre,  7  CaL  443,  affirmed 
in  Bryan  v.  Berry,  8  CaL  135,  that  an  ap- 
peal may  be  taken  from  an  order  chang- 
ing a  judgment;  in  Phelan  v.  Supervisors 
of  San  Francisco  County,  9  CaL  16;  in 
Chipman  v.  Bowman,  14  CaL  158;  and  in 
Davidson  v.  Dallas,  15  CaL  84,  afler  a 
judgment  is  remanded  on  appeal,  parties 
have  their  original  rights,  with  a  regard  to 
the  opinion  of  the  appellate  court. 

Stewart  v,  Seannell,  8  CaL  80,  affirmed 
in  Vance  r.  Boynton,  8  CaL  56 ;  in  Bacon 
r.  Seannell,  9  Cal.  273 ;  and  in  Stanford 
V.  Seannell,  10  CaL  9,  as  to  a  delivery 
under  the  statute  of  frauds. 

Still  t?.  Saunders,  8  CaL  281,  affirmed 
in  Duff  r.  Fisher,  15  Cal.  381,  relative  to 
jury  trials. 

Stoakes  v.  Barrett,  5  CaL  36,  affirmed 
in  Burdge  v.  Underwood,  6  Cal.  46 ;  in 
Merced  Mining  Co.  v.  Fremont,  7  CaL 
324;  in  Martin  r.  Browner,  11  Cal.  14; 
and  in  Boggs  v.  Merced  Mining  Co.,  14 
CaL  376,  as  to  the  appropriation  of  public 
lands  for  mining  purposes. 

Sullivan  v.  Davis,  4  CaL  292,  affirmed 
in  De  Rutte  v.  Muldrow,  16  CaL  512,  rel- 
ative to  the  acts  of  an  agent  under  a  power 
of  attorney. 

Summers  v,  Dickenson,  9  CaL  554,  af- 
firmed in  Owens  v,  Jackson,  9  CaL  324, 
that  a  patent  is  prima  facie  evidence  of 
title  to  swamp  lands  in  this  State ;  and  ex- 
plained and  qualified  in  Doll  v,  Meader, 
16  Cal.  330,  upon  the  same  point. 

Sunmiers  v.  Parish,  10  CaL  347,  af- 
firmed in  Heyman  v.  Landers,  12  Cal. 
Ill,  that  counsel  fees  may  be  allowed  on 
a  bond  for  an  injunction ;  in  Prader  r. 
Purkett,  13  Cal.  591 ;  and  in  Browner 
V,  Davis,  15  CaL  11,  that  an  action  on  a 
bond  may  be  brought  in  the  name  of  the 
party  beneficially  entitled  to  the  fruits 
thereof. 

Sunol  V.  Hepburn,  1  CaL  255,  affirmed 
in  Brown  v.  O'Connor,  1  Cal.  421 ;  re- 
ferred to  in  Gunn  r.  Bates,  6  Cal.  272,  as 
to  recovery  in  ejectment  by  joint*  tenants, 
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or  tenants  in  common,  and  abrogated  by 
statute  of  1857,  p.  62. 

Suydam  v.  Pitcher,  4  Cal.  280,  affirmed 
in  Carpentier  v.  Hart,  5  Cal.  407  ;  and  in 
Shaw  V,  McGregor,  8  Cal.  521,  that  a 
judgment  cannot  be  disturbed  after  the 
term ;  and  in  Holmes  v»  Rogers,  13  Cal. 
201,  that  an  appearance  of  an  attorney 
ivill  bind  the  parties. 

Swain  v.  Graves,  8  Cal.  549,  affirmed 
in  Dore  v.  Covey,  13  Cal.  509,  relative  to 
appeal  bonds. 

Sweetland  v,  Froe,  6  Cal.  144,  affirmed 
in  Murphy  v,  Wallingford,  6  Cal.  649 ; 
and  in  Wright  v.  Whitesides,  15  Cal.  48, 
that  a  recovery  of  land  by  ejectment  may 
be  had  to  the  limits  of  the  survey. 

Taaffe  v.  Josephson,  7  Cal.  353,  affirmed 
in  Swartz  v.  Hazlitt,  8  Cal.  128,  that 
fraud  may  arise  from  an  ignorance  of  the 
law ;  in  Seligman  v.  Kalkman,  8  Cal.  215, 
fraud  may  arise  from  an  ignorance  of  sol- 
vency; and  in  McKenty  v.  Gladwin,  10 
Cal.  228,  and  in  Gladwin  v.  Gladwin,  13 
Cal.  334,  that  if  the  consideration  of  a 
note  is  in  part  fraudulent,,  the  whole  is 
fraudulent;  but  overruled  in  Patrick  v. 
Montader,  13  Cal.  442,  that  it  is  fraud  to 
sue  on  a  note  not  yet  due;  and  further 
overruled  in  Gamble  v.  Voll,  15  Cal.  510, 
that  it  is  not  conclusive  evidence  of  fraud 
that  a  judgment  is  entered  for  too  much. 

Tartar  v.  Hall,  3  Cal.  262,  affirmed  in 
Redman  v.  Bellamy,  4  Cal.  250 ;  and  in 
Burdge  v.  Underwood,  6  Cal.  46,  that  a 
party  is  estopped  from  denying  title  under 
which  he  enters. 

Tartar  v.  Spring  Creek  W,  and  M.  Co., 
5  Cal.  395,  affirmed  in  Merced  Mining  Co. 
V,  Fremont,  7  CaL  325 ;  in  State  r.  Moore, 
12  Cal.  70 ;  and  in  Boggs  r.  Merced  Min- 
ing Co.,  14  CaL  376,  as  to  the  appropria- 
tion of  land  for  mining  purposes. 

Taylor,  Estate  of,  10  Cal.  482,  affirmed 
in  the  same  case,  16  Cal.  434,  relative  to 
the  presentation  of  a  claim  of  an  adminis- 
trator against  an  estate. 

Taylor  v.  Brooks,  5  Cal.  332,  affirmed 
in  McCall  v.  Harris,  6  Cal.  283,  that  a 
statute  must  be  construed  in  favor  of  a 
bona  fide  creditor. 

Taylor  v.  Steamer  Columbia,  5  Cal. 
268,  affirmed  in  Warner  v.  Steamer  Uncle 
Sam,  9  Cal.  710,  as  to  the  admiralty  juris- 
diction of  the  State  courts. 

Taylor  v.  Hargous,  4  Cal.  268,  affirmed 
in  Poole  v,  Gerrard,  6  Cal.  72 ;  in  Holden 


V.  Pinney,  6  Cal.  235 ;  in  Doraey  v.  Mc- 
Farland,  7  Cal.  846 ;  in  Revalk  v.  Krae- 
mer,  8  Cal.  71 ;  in  Buchanan's  Estate,  8 
Cal.  509  ;  in  Moss  v.  Warner,  10  Cal.  297 ; 
and  in  Estate  of  Tompkins,  12  Cal.  125, 
as  to  the  law  of  homestead,  but  overruled 
in  Gee  v.  Moore,  14  Cal.  477,  and  abro- 
gated by  the  statute  of  1860,  p.  311. 

Thayer  v.  White,  3  Cal.  228,  affirmed 
in  Riddle  v.  Blake,  4  Cal.  267,  as  to  re- 
scinding a  contract  for  the  sale  of  land ; 
and  in  Arguello  v.  Edinger,  10  Cal.  160, 
relative  to  proceedings  in  court  to  rescind 
the  contract. 

Thompson  v.  Manrow,  1  Cal.  428,  af- 
firmed in  Parke  v.  Williams,  7  CaL  249, 
as  to  the  exemplification  of  a  foreign  judg- 
ment. 

Thompson  v*  Monrow,  2  Cal,  99,  af- 
firmed in  Cavender  v.  Guild,  4  Cal.  253, 
as  to  the  exemplification  of  a  foreign  judg- 
menU 

Thompson  v,  Rowe,  2  Cal.  68,  affirmed 
in  Laforge  v,  Magee,  6  Cal.  285,  as  to  the 
power  of  the  legislature  to  direct  the  pay- 
ment of  revenue  of  a  county. 

Thornburgh  v.  Hand,  7  Cal.  554,  af- 
firmed in  Glazer  v.  Clift,  10  Cal.  304,  that 
an  officer  must  plead  justification  in  re- 
plevin. 

Thornton  t>.  Borland,  12  Cal.  440,  af- 
firmed in  Smith  v,  Yreka  Water  Co.,  14 
Cal.  202,  as  to  the  opinion  in  Gallagher  v, 
Delaney,  10  Cal.  400. 

Throckmorton  v.  Burr,  5  Cal.  400,  af- 
firmed in  Covillaud  r.  Tanner,  7  Cal.  40 ; 
and  in  Parke  r.  Kilham,  8  Qal.  79,  that 
tenants  in  common  cannot  join  in  eject- 
ment, but  must  sue  separately. 

Tissot  V,  Throckmorton,  6  Cal.  471,  re- 
ferred to  in  Tissot  v.  Darling,  9  Cal.  285, 
without  comment. 

Tohler  v.  Folsom,  1  Cal.  208,  referred 
tp  in  Abell  v.  Calderwood,  4  Cal.  93 ;  and 
in  Stafibrd  v.  Lick,  7  Cal.  490,  as  to  spe- 
cific performance  for  sale  of  land  under 
the  civil  law. 

Tooms  V.  Randall,  3  Cal.  43d,  afiirraed 
in  Greenfield  v.  Steamer  Gunnell,  6  Cal. 
68,  that  want  of  verification  is  cured  by 
the  answer ;  and  in  Pearkes  v.  Freer,  9 
Cal.  643,  that  the  objection  to  the  venue 
comes  too  late  after  answer. 

Toothaker  v.  Cornwall,  4  Cal.  28,  over- 
ruled in  McFarland  v.  Pico,  8  Cal.  630, 
relative  to  presentment  and  notice  of  de- 
mand of  promissory  note. 
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Touchard  r.  Touchard,  5  Cal.  306,  of- 
finned  in  Hollidaj  v.  West,  6  Cal.  625, 
relaliye  to  the  condition  subsequent  of  a 
Mexican  grant ;  and  referred  to  as  over- 
ruled in  Hart  v.  Burnett,  15  Cal.  599 ; 
and  referred  to  in  Argenti  v.  City  of  San 
Fiandsco,  16  Cal.  270,  relative  to  the 
contract  of  a  municipal  corporation. 

Treat  v.  McCall,  10  Cal.  511,  referred 
to  in  Schloas  v.  White,  16  Cal.  68,  relative 
to  defendants  not  personally  served  with 
proeees. 

Tmebody  v.  Jacobson,  2  Cal.  269,  af- 
firmed in  Cahoon  v.  Robinson,  6  Cal.  226; 
and  in  Walker  v.  Sedgwick,  8  Cal.  403, 
that  a  vendor  has  an  equitable  hen  on  land 
sold. 

Tryon  r.  Sutton,  13  Cal.  490,  afiinned 
in  Gregory  r.  Ford,  14  Cal.  143,  that 
complamant's  equity  must  be  shown  by 
the  bill,  or  he  is  entitled  to  no  relief. 

Turner  v,  Mcllhaney,  8  Cal.  575,  af- 
firmed in  Marziou  v.  Pioche,  8  Cal.  534, 
as  to  acts  df  agent  binding  on  principal. 

Tyson  r.  Wells,  2  Cal.  122,  affirmed  in 
Headley  v.  Reed,  2  CaL  325 ;  in  Grayson 
r.  Guild,  4  CaL  125 ;  and  in  Phelps  v. 
Peabody,  7  Cal.  53,  as  to  manner  of  or- 
dering a  reference  and  the  report  thereon. 
Uhlfelder  r.  Levy,  9  Cal.  607,  affirmed 
in  Hockstacker  v.  Levy,  11  CaL  76,  with- 
out comment ;  and  referred  to  in  Pixley 
V.  Huggins,  15  Cal.  134,  as  not  applicable 
relative  to  injunction  of  executions. 

Vallejo  V.  Randall,  5  Cal.  461,  over- 
ruled in  Watts  v.  White,  13  CaL  324,  as 
to  the  venue  of  action  for  real  property. 

Yanderslice  v.  Hanks,  3  Cal.  27,  af- 
firmed in  Touchard  v,  Touchard,  5  CaL 
307;  and  overruled  in  Gunn  v.  Bates,  6 
Cal.  269 ;  in  Welch  v.  Sullivan,  8  Cal. 
198;  in  Ferris  v.  Coover,  10  CaL  616; 
and  Hart  v.  Burnett,  15  Cal.  598,  relative 
to  Mexican  grants  in  California. 

Vance  v,  Boynton,  8  CaL  554,  affirmed 
in  Whitney  r.  Stark,  8  CaL  517 ;  and  in 
Baoon  r.  Scannell,  9  Cal.  273,  as  to  the 
change  of  possession  of  personal  property 
under  the  statute  of  frauds. 

Vandyke  r.  Herman,  3  Cal.  295,  refer- 
red to  m  Knight  v:  Fair,  9  Cal.  118 ;  and 
in  McMillan  v.  Richards,  9  Cal.  413,  as 
to  the  form  of  redemption  under  the 
statute. 

Van  Etten  v.  Jilson,  6  Cal.  19,  affirmed 
ID  Grass  Valley  Mining  Co.  v,  Stackhouse, 
6  CaL  414;  in  Small  r.  Gwinn,  6  Cal. 
3 


449 ;  in  Freeman  v.  Powers,  7  Cal.  105 ; 
and  in  Swain  v.  Chase,  12  CaL  286,  as  to 
the  jurisdiction  of  justices'  courts  in  min- 
ing claims. 

Visher  v.  Webster,  8  Cal.  109,  referred 
to  in  Cohn  t?.  Mulford,  15  CaL  52,  that 
only  the  admissions  of  the  vendor  made 
before  the  sale  completed,  are  admissible 
to  show  his  own  fraud. 

Von  Schmidt  v,  Huntington,  1  Cal.  56, 
affirmed  in  Belt  v,  Davis,  1  CaL  142,  as  to 
the  answer  in  equity  cases  being  taken  as 
true;  in  Castro  v.  Gill,  6  Cal.  160;  and 
Tevis  V.  Pitcher,  10  Cal.  477,  that  Mexi- 
can customs  in  California  may  be  given  in 
evidence. 

Walker  v.  Sedgwick,  5  Cal.  192,  affirm- 
ed in  Still  V,  Saunders,  8  Cal.  286 ;  and  in 
Duff  v.  Fisher,  13  Cal.  380,  that  chancery 
cases  are  not  entitled  to  a  jury  trial. 

Waltham  v.  Carson,  10  Cal.  180,  affirm- 
ed in  Doll  V.  Feller,  16  CaL  433,  that  a 
failure  to  appear  at  a  trial  in  ejectment  is 
a  waiver  of  a  jury. 

Walton  V.  Mintum,  1  Cal.  362,  referred 
to  in  Piercy  v.  Sabin,  10  CaL  30,  that  new 
matter  must  be  set  up  in  the  answer. 

Warner  v.  Hall,  1  CaL  90,  affirmed  in 
Warner  v.  Kelly,  1  Cal.  91,  that  the  leg- 
islature has  not  provided  for  appeals  from 
the  county  to  the  supreme  court;  and 
overruled  by  amendment  of  May  15th, 
1854,  to  the  code  of  practice. 

Warner  v.  Steamer  Uncle  Sam,  9  Cal. 
697,  affirmed  in  Ord  v.  Steamer  Uncle 
Sam,  13  CaL  372,  as  to  the  admirality 
jurisdiction  of  the  State  courts. 

Warner  v.  Wilson,  4  CaL  310,  qualified 
in  Smith  v.  Andrews,  6  Cal.  654,  that  the 
opinion,  as  related  to  the  introduction  of 
the  record  of  the  probate  court  as  evidence, 
was  obiter  and  incorrect ;  and  in  Dunn  r. 
Tozer,  10  Cal.  170,  that  the  defect  of  par- 
ties must  be  taken  advantage  of  by  demurs 
rer. 

Washington  v.  Page,  4  CaL  388,  refer- 
red to  in  People  v,  Johnson,  6  Cal.  504 ; 
as  being  too  broad  on  the  point  that  con- 
stitutional provisions  are  merely  directory; 
and  in  Pierpont  t\  Crouch,  10  CaL  316, 
relative  to  the  passage  of  a  law  embracing 
more  than  one  object. 

Waterman  v.  Smith,  13  CaL  373,  affima- 
ed  in  Moore  v,  Wilkinson,  13  CaL  486;  in 
Boggs  V,  Merced  Mining  Co.,  14  Cal.  362; 
and  in  Waterman «?.  Samuels,  16  CaL  124, 
relative  to  survey  of  public  lands ;  and  in 
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Stark  V.  Barrett,  15  Cal.  366,  relative  to 
the  claim  for  mesne  profits. 

Weaver  v.  Conger,  6  Cal.  548,  affirm- 
ed in  the  same  case,  10  Cal.  238,  rela- 
tive to  the  priority  of  possession  of  public 
land8. 

Weaver  v.  Conger,  10  Cal.  233,  affirmed 
in  Primm  v.  Gray,  10  Cal.  523,  as  to  plea 
of  abatement  for  the  pendency  of  prior 
action. 

Welch  V,  Sullivan,  8  Cal.  1 65,  affirmed 
in  Henderson  t?.  Grewell,  8  Cal.  584 ;  and 
in  Piercy  r.  Sabin,  10  Cal.  30,  that  de- 
fendant cannot,  in  ejectment,  defend  on 
an  older  possession  in  a  third  party ;  and 
referred  to  in  Hart  v,  Burnett,  15  Cal. 
588,  relative  to  real  estate  in  San  Fran- 
cisco. 

Wells  V,  Robinson,  13  Cal.  133,  affirmed 
in  George  v.  Ransom,.  14  Cal.  660,  rela- 
tive to  the  principle  of  trust  funds. 

Welton  V.  Adams,  4  Cal.  37,  affirmed  in 
Price  V,  Dunlap,  5  Cal.  484,  that  plaintiff 
must  indemnify  in  an  action  on  a  lost  in- 
strument; and  in  McMillan  v,  Richards, 
9  Cal.  418,  that  certificates  of  deposit  are 
negotiable  instruments. 

Weston  V,  Bear  River  and  Auburn  W. 
and  M.  Co.,  5  Cal.  186,  referred  to  in 
same  case,  6  Cal.  429 ;  and  in  Strout  v, 
Natoma  W.  and  M.  Co.,  9  Cal.  79,  that  no 
transfer  of  corporation  stock  is  good  against 
third  parties,  unless  made  on  the  books  of 
the  corporation. 

Wheatley  t?.  Strobe,  12  Cal.  92,  affirmed 
in  Pope  V,  Huth,  14  Cal.  408,  as  to  the 
equitable  assignment  of  funds  by  an  order 
drawn. 

Whipley  r.  McKune,  12  Cal.  352,  re- 
ferred to  in  Saunders  v,  Haynes,  13  Cal. 
150,  as  not  questioning  the  jurisdiction  of 
the  county  judge  to  try  the  contest  of  a 
district  judgeship. 

Whipley  v.  Mills,  9  Cal.  641,  affirmed 
in  Hastings  v.  Halleck,  10  Cal.  31,  that  to 
perfect  an  appeal,  the  statute  must  be  com- 
plied with  strictly. 

White  V.  Todd's  Valley  Water  Co.,  8 
Cal.  443,  referred  to  in  Butte  Canal  and 
Ditch  Co.  V.  Vaughn,  11  Cal.  153,  as  to 
the  appropriation  of  water  for  mining  pur- 
poses. 

White  V,  Wentworth,  3  Cal.  246,  af- 
firmed in  Nelson  v,  Lemmon,  10  Cal.  50 ; 
and  in  Nelson  v,  Mitchell,  10  Cal.  93,  that 
error  must  be  shown  affirmatively  to  dis- 
turb a  judgment. 


Whitwell  V,  Barbier,  7  Cal.  54,  affirmed 
in  Deidesheimer  v.  Brown,  8  CaL  340, 
that  the  appearance  of  a  party  to  object  to 
the  jurisdiction  does  ndt  waive  his  rights ; 
in  Gray  t?.  Hawes,  8  Cal.  568,  that  fiiere 
must  be  jurisdiction  to  have  a  personal 
judgment;  in  Alderson  v.  Bell,  9  Cal.  321 ; 
in  Gregory  r.  Ford,  14  Cal.  143,  and  in 
Schloss  V.  White,  16  Cal.  68,  that  a  judg- 
ment cannot  be  impeached  collaterally  for 
want  of  service ;  and  in  Swain  v.  Chase, 
1 2  Cal.  286,  that  a  judgment  of  a  justice's 
court  must  show  facts  to  give  jurisdiction 
affirmatively. 

Whitney  r.  Higgins,  10  Cal.  547,  af- 
firmed in  Montgomery  v.  Tutt,  11  CaL 
314;  in  Tuolumne  Redemption  Co.  r. 
Sedgwick,  15  Cal.  526,  in  Gamble  r. 
Voll,  15  Cal.  510,  and  in  Goodenow  r. 
Ewer,  16  Cal.  468,  that  parties  not  in 
court  are  unaffected  by  a  decree  in  fore- 
closure. 

Wilcombe  v.  Dodge,  3  Cal.  260,  refer- 
red to  in  McFarland  v,  Pico,  8  Cal.  634, 
a  party  has  all  of  the  last  day  on  which  to 
pay  a  promissory  note. 

Wild  V.  Van  Valkenburgh,  7  Cal.  166, 
overruled  in  Montgomery  v,  Tutt,  1 1  Cal. 
326,  as  to  demand  of  payment  of  a  bill  at 
a  place  where  made  payable. 

Williams  v,  Gregory,  9  Cal.  76,  affirmed 
in  Dickinson  v.  Van  Horn,  9  Cal.  210,  as 
to  the  sufficiency  of  a  statement  on  motion 
for  a  new  trial. 

Williams  v.  Smith,  6  Cal.  91,  afiirmed 
in  Harvey  r.  Fisk,  9  Cal.  94,  that  a  sheriff 
may  refuse  to  give  a  certificate  of  sale 
where  the  money  is  not  paid  and  the  lien 
is  in  dispute. 

Wilson  V.  Roach,  4  Cal.  362,  affirmed 
in  People  v.  Boring,  8  Cal.  411,  as  to  the 
power  of  the  court  to  appoint  its  officers ; 
and  in  Belloc  r.  Rogers,  9  Cal.  129,  that 
the  district  courts  have  jurisdiction  of  pro- 
bate matters. 

Winans  v.  Christy,  4  Cal.  70,  affirmed 
in  Ritchie  v.  Dorland,  6  Cal.  40,  that 
plaintiff  may  join  any  number  of  parties 
in  an  ejectment  suit ;  in  Anderson  v,  Park- 
er, 6  Cal.  200 ;  in  Ellis  v.  Jeans,  7  Cal. 
417 ;  and  in  Curtis  t?.  Sutter,  15  Cal.  264, 
that  a  joint  verdict  may  be  rendered 
against  defendants  in  an  ejectment  suit; 
in  Merced  Mining  Co.  v,  Fremont,  7  CaJ. 
319 ;  and  in  Nagle  v.  Macy,  9  Cal.  427, 
that  prior  possession  is  sufficient  to  main- 
tain ejectment. 
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Wolf  V.  Fleischacker,  5  Cal.  244,  af- 
firmed in  Reynolds  r.  Graham,  6  Cal. 
167;  in  Giblin  r.  Jordan,  6  Cal.  417;  and 
in  Kellersberger  v.  Kopp,  6  Cal.  565,  as 
to  joint  tenancy  in  a  homestead. 

Wolf  V.  Fogarty,  6  Cal.  224,  affirmed 
in  Kelsey  v.  Dunlap,  7  Cal.  162;  and  in 
Fogarty  v,  Finlay,  10  Cal.  244,  as  to  the 
defective  acknowledgment  of  an  instru- 
ment, but  abrogated  by  the  statutes  of 
1860,  pp.  179,  357. 

Woods  V.  City  of  San  Francisco,  4  Cal. 
190,  affirmed  in  Minor  v.  City  of  San 
Francisco,  9  Cal.  45,  without  comment, 
and  referred  to  in  Hart  v,  Burnett,  15 
CaL  587. 

Woodworth  v.  Fulton,  1  Cal.  295,  af- 
firmed in  Reynolds  v.  West,  1  Qa\,  325 ; 
in  Folsom  v.  Root,  1  Cal.  376;  in  City  of 
San  Francisco  v,  Clark,  1  Cal.  386;  in 
Fisher  r.  Salmon,  1  Cal.  414 ;  in  Brown 
r.  O'Connor,  1  Cal.  421 ;  and  overruled 
in  Cobas  v.  Raisin,  3  Cal.  451 ;  in  Welch 


V.  Sullivan,  8  Cal.  200,  and  in  Hart  v, 
Burnett,  15  Cal.  558,  relative  to  grants  of 
land  in  San  Francisco ;  and  referred  to  in 
Treadwell  v.  Payne,  15  Cal.  498. 

Wright  V.  Whitesides,  15  CaJ.  46,  af- 
firmed in  Coryell  v,  Cain,  16  Cal.  573,  rela- 
tive to  possessory  claims  under  the  statute. 

Younge  v.  Pacific  Mail  S.  S.  Co.,  1 
CaJ.  353,  affirmed  in  Muldrow  v.  Norris, 
2  Cal.  78,  as  to  remote  damages. 

Yount  V.  Howell,  15  Cal.  465,  affirmed 
in  Clarke  v.  Boyreau,  14  Cal.  637 ;  and 
in  Boles  v,  Cohen,  15  Cal.  151,  relative 
to  the  necessary  allegations  in  ejectment ; 
and  in  Stark  v,  Barrett,  15  Cal.  366,  rel- 
ative to  the  claim  for  mesne  profits. 

Zander  v.  Coe,  5  Cal.  230,  affirmed  in 
Ford  V.  SmiOi,  5  Cal.  331 ;  in  Hart  v. 
Moon,  6  Cal.  162 ;  in  Small  v,  Gwinn,  6 
Cal.  449 ;  in  Freeman  v.  Powers,  7  Cal. 
105 ;  and  in  People  v.  Fowler,  9  Cal.  86, 
as  to  the  jurisdiction  of  justices'  and  other 
courts  in  this  State. 


DIGEST. 


ABANDONMENT. 

I.  Wliat  Act  oonstitateB  an  AbaDdonment. 
n.  The  Efiect  of  an  Abandonment. 

1.  Upon  the  Person  Abandoning. 

2.  Upon  the  Bights  of  the  Wife  in  a  Home- 

stead. 


L  What  Act  constitutes  an  Aban- 
donment. 

1.  Lajing  o£P  the  premises  into  town 
lots,  selling  the  same,  and  exercising  other 
acts  of  ownership  over  them,  does  not  op- 
erate as  an  abandonment,  but  taken  in 
connection  with  previous  acts  of  owner- 
ship, would  rather  seem  to  strengthen  the 
plaintiff's  possession.  Plume  v.  Seward, 
4  Cal.  97. 

2.  The  inference  of  abandonment  may 
arise  from  a  single  act  as  well  as  from  a 
series  of  acts  continued  through  a  long 
8{>ace  of  time.  It  is  a  fact  to  be  determ- 
ined from  the  particular  circumstances  of 
the  case.     Davis  y.  Butler,  6  Cal.  511. 

3.  In  an  action  to  enforce  a  specific  per- 
formance of  a  contract  for  die  sale  of 
lands,  we  think,  after  a  lapse  of  four  years 
from  the  maturity  of  the  note  given  in 
payment  of  the  purchase,  the  action  is 
barred  by  limitation,  and  shows  an  aban- 
donment of  the  purchase  by  plaintiff. 
Brown  t.  OoviUaud,  6  Cal.  572 ;  Pearis 
V.  OoviUaudy  6  CaL  621 ;  Green  v.  Cavil" 
lotud,  10  CaL  322;  Farlejf  v.  Fate^An,  11 
CaL  237. 


4.  Where  water  from  an  artificial  ditch 
is  turned  into  a  natural  water-course,  and 
mingled  with  natural  waters  of  that  stream 
to  conduct  it  to  another  point  to  be  used, 
it  is  not  thereby  abandoned,  but  may  be 
taken  out  and  used  by  the  party  thus  con- 
ducting it,  so  that  he  do  not  in  so  doing 
diminish  the  quantity  of  the  naturcd 
stream,  to  the  injury  of  rights  previously 
acquired  therein.  Hoffman  v.  Stone,  7 
Cal.  49 ;  Merced  Mining  Co.  v.  Fremont, 
7  Cal.  325;  Butte  Canal  and  Bitch  Co. 
V.  Vaughn,  11  Cal.  151. 

5.  The  law  will  not  presume  an  aban- 
donment of  an  interest  in  property  in  dis- 
pute from  the  lapse  of  time,  unless  the 
statute  of  limitation  has  run  against  it. 
CrandaUv.  Woods,  8  CaL  144;  Leigh  Co. 
V.  Independent  Bitch  Co.,  8  CaL  323 ;  Bird 
V.  Lisbros,  9  Cal.  5 ;  Partridge  v.  McKin- 
ney,  10  Cal.  183. 

6.  The  fact  that  a  first  mortgage  was 
canceled  of  record  is  no  evidence  of  any 
intention  to  abandon  the  lien  when  a  new 
note  and  mortgage  to  plaintiff,  executed 
the  same  day,  constituted  a  part  of  the 
same  transaction,  and  must  be  taken  and 
construed  together  with  the  acknowledg- 
ment of  satisfaction  of  record.  BirreUx. 
Schie,  9  Cal.  107;  Sunft  v.  Kraemer,  13 
Cal.  530. 

7.  To  suffer  the  tailings  of  a  mining 
claim  to  flow  where  they  list,  without  ob- 
structions to  confine  them  within  the 
proper  limits,  is  conclusive  evidence  of 
abandonment,  unless  there  is  some  pecu- 
liarity in  the  locality  constituting  an  ex- 
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ception  to  the  rule.     Jon%%  y.  Jachs(my  9 
Cal.  244. 

8.  The  removal  of  an  enclosure  of  land 
for  the  purpose  of  replacing  it  with  a  bet- 
ter one,  so  far  froiji  being  evidence  of  an 
intention  to  abandon  the  premises,  is  direct 
evidence  of  the  contrary.  Sweetland  v. 
mU,  9  Cal.  557. 

9.  Where  the  regulations  of  a  mining 
locality  require  that  every  claim  shall  be 
worked  two  days  in  every  ten :  held,  that 
the  efforts  of  the  owners  of  a  claim  to 
procure  machinery  for  working  the  claim 
are,  by  fair  intendment,  to  be  considered 
as  work  done  on  the  claim,  and  there  is  no 
abandonment  Packer  v.  Jleaton,  9  Cal. 
570. 

10.  The  doctrine  of  abandonment  of 
real  estate  only  applies  where  there  has 
been  a  mere  naked  possession  without 
title.  The  right  of  the  occupant  originat- 
ing in  mere  possession,  may,  as  a  matter 
of  course,  be  lost  by  abandonment.  Fer- 
ris V.  Coover,  10  Cal.  631, 

11.  The  mere  fact  that  one  tenant  in 
common  or  partner  goes  away  and  re- 
mains absent  from  the  premises  of  the 
joint  business  or  property,  leaving  his 
associates  in  possession,  creates  no  pre- 
sumption of  abandonment,  nor  does  his 
refusal  to  pay,  or  his  delay  in  paying  the 
expenses  of  the  business,  or  the  assess- 
ments, create  of  itself  a  forfeiture ;  there 
must  be  clear  or  unequivocal  proof  of 
abandonment.  Waring  v.  Crow,  11  Cal. 
371. 

12.  The  question  of  abandonment  of  a 
mining  claim  should  be  left  to  the  jury 
upon  the  facts  adduced  in  evidence.     Ih, 

13.  The  prosecution  of  the  puqwse  to 
appropriate  water  for  mining  uses  is  a 
necessary  element  of  title ;  and  the  nega- 
tion of  this,  the  abandonment  of  the  pur- 
pose, is  not  so  much  matter  of  avoidance 
in  title  as  it  is  matter  showing  that  no  title 
was  ever  obtained.  Kimhall  v.  Gearhart^ 
12  Cal.  50;  McGarrity  y,  Byingion,  12 
Cal.  431. 

14.  The  mere  fact  that  a  party  chose  to 
apply  water  which  he  had  a  right  to  use 
in  mining,  in  whole  or  in  part,  if  he 
so  chose,  in  sawing  timber  and  grinding 
wheat,  is  no  abandonment  of  his  title  to 
ft.   McDonald  v.  Bear  River  and  Auburn 

W.  Sr  M,  Co.,  13  Cal.  237. 

15.  The  lapse  of  reasonable  time  with- 
out availing  themselves  of  the  privilege 


of  condemation  of  land,  is  an  abandonment 
of  all  claim  to  it  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  317. 

16.  Where  claimants  had,  prior  to  the 
issuance  of  a  patent,  published  a  notice 
that  they  had  become  owners  of  the  grant, 
specifying  its  boundaries,  and  warning  off 
trespassers,  it  is  not  reasonable  to  suppose 
that  they  intended  to  abandon  all  rights 
to  any  other  land,  provided  the  official  sur- 
vey did  not  conform  to  the  boundaries  they 
indicated.  Moore  v.  Wilkinson,  13  CaL 
489 ;  Moore  v.  Eoff,  13  Cal.  489. 

17.  Claiming  or  taking  one  title  is  no 
abandonment  of  the  other,  and  the  pos- 
session, if  not  referred  to  the  good  title, 
would  not  be  referred  exclusively  to  the 
bad.     Morrison  v.  Wilson,  13  Cal.  499. 

18.'  Action  against  the  sheriff  for  seiz- 
ing plaintiff's  wheat  as  the  property  of  A 
The  wheat  was  grown  on  plaintiff's  land, 
and  in  his  possession ;  that  A  was  on  the 
land  only  to  niise  and  harvest  the  crop ; 
that  the  grain  was  cut  and  stacked  on  the 
premises;  that  plaintiff  was  entitled  to 
one-third  by  the  contract  between  him  and 
A,  and  A  sold  to  plaintiff  and  delivered 
possession  and  then  abandoned  the  prem- 
ises, plaintiff  residing  thereon.  A  took 
no  further  control  of  the  premises  or  crops, 
and  plaintiff  assumed  entire  dominion  over 
both :  held,  that  plaintiff  was  not  bound  to 
abandon  his  premises  or  carry  the  grain 
beyond  them  to  protect  his  title  against 
creditors  of  A.  Pacheco  v.  Hunsacker^ 
14  Cal.  124;  Chajgin  v.  Douh,  14  Cal. 
386. 

19.  The  failure  to  prosecute  a  motion 
for  a  new  trial,  is  an  abandonment  of  the 
motion.  Mahoney  v.  Wilson,  15  Cal.  43 ; 
Prank  v.  Doane,  15  Cal.  303  ;  Greene  v- 
Doane,  15  Cal.  304. 

20.  Parol  evidence  is  admissible  to  es- 
tablish a  new  and  distinct  agreement,  upon 
a  new  consideration,  which  is  to  be  a  sub- 
stitute for  the  old  written  agreement ;  but 
it  must  appear  that  the  old  agreement  is 
abandoned,  and  is  not  competent  to  show, 
by  parol,  the  incorporation  of  new  terms 
and  conditions,  and  the  new  agreement 
must  be  valid  in  itself,  and  such  as  may  be 
the  basis  of  an  action.  Adler  v.  Pried- 
man,  16  Cal.  140. 
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The  Effect  of  an  Abandonment. 


n.  The  Effect  of  an  Abandonment. 
1.   Upon  the  Person  Abandoning. 

21.  Wlien  the  contract  was  entire  and 
the  covenants  dependent,  and  the  plaintiff 
had  declared  his  inability  to  keep  it,  and 
afterwards  actually  abandoned  it :  held, 
that  these  facts  constituted  a  defense  to 
his  claim  under  the  contract.  Green  v. 
WeUi^  2  Cal.  585. 

22.  Where  there  is  no  abandonment  or 
dedication  of  the  land,  the  use  for  a  lim- 
ited time  by  the  public  cannot  fairly  raise 
the  presumption  of  a  dedication.  City  of 
San  Francisco  v.  Scott,  4  Cal.  116. 

23.  Where  a  party  can  show  nothing 
but  a  prior  possession,  that  reliance  may 
fiul,  if  it  be  proven  that  he  voluntarily 
abandoned  hLs  possession  without  the  pur- 
pose of  •  returning.  Bequette  v.  Caidfield, 
4  Cal.  279 ;  Bird  v.  Lisbros,  9  Cal.  5. 

24.  Land  in  California  must  either  be- 
long to  the  United  States  or  to  claimants 
under  a  grant,  the  question  as  to  the  rights 
of  the  State  not  being  raised ;  and  where 
the  highest  federal  tribunal  having  full 
authority  to  decide  the  matter  voluntarily 
abandoned  the  claim  of  title  of  the  gov- 
ernment^ the  courts  of  this  State  should 
not  question  it.  Gunn  v.  Bates,  6  Cal. 
271. 

25.  Where  insurance  is  effected  for  only 
a  part  of  the  value  of  the  article  insured, 
the  al>andonment  of  the  article  cannot 
transfer  the  interest  of  the  assured  any 
further  than  that  interest  is  covered  by  the 
policy.      White  v.  Mary  Ann,  6  Cal.  471. 

26.  The  abandonment  determines  the 
right  o^  the  party  from  the  day  of  the 
act,  and  the  property  is  to  him  as  though 
be  had  never  owned  or  occupied  it.  Da- 
vis  V.  Butler,  6  CaL  512. 

27.  A  party  having  abandoned  his  min- 
ing claim,  will  not  be  permitted  to  come 
in  within  the  time  allowed  by  the  statute 
for  commencing  civil  actions,  and  reassert 
or  resume  his  former  interest  to  the  prej- 
udice of  those  who  may  afterwards  appro- 
priate it.     lb. 

28.  Partners  not  contributing  anything 
as  partners,  or  claiming  to  be  such,  and 
apparently  both  by  words  and  acts  aban- 
<kming  the  concern  and  all  participation 
therein,  cannot  claim  to  be  partners  in  the 
profits  of  an  adventure  when  they  could  not 


have  been  held  responsible  to  defendants 
for  losses.      Cayton  v.  Walker,  10  Cal.  456. 

29.  There  can  be  no  such  thing  as 
abandonment  in  favor  of  a  particular  in- 
dividual or  for  a  consideration;  such  an 
act  would  be  a  gifl  or  sale.  An  abandon- 
ment is  the  relinquishment  of  a  right,  the 
giving  up  of  something  to  which  we  are 
entitled.  Stephens  v.  Mansfield,  11  Cal. 
365. 

30.  The  silent  lien  of  a  vendor  is  ex- 
tinguished whenever  he  manifests  an  in- 
tention to  abandon  or  not  to  look  to  it,  and 
this  intention  is  manifested  by  taking  other 
and  independent  security  upon  the  same 
land,  or  a  portion  of  it,  or  on  other  land. 
Hunt  V.  Waterman,  12  Cal.  305. 

31.  A  right  coming  entirely  from  pos- 
session may  be  lost  by  an  abandonment 
of  that  possession,  and  the  law  determines 
what  shall  be  or  prove  an  abandonment. 
Dutch  Flat  Water  Co.  v.  Mooney,  12  Cal. 
535. 

32.  The  lease  was  terminated  long  be- 
fore the  removal  of  the  fixtures,  and  after 
an  abandonment  of  the  premises  subse- 
quent to  an  entry  and  a  right  of  entry  by 
the  landlord  who  held  the  legal  title,  the 
right  to  remove  was  gone,  and  the  title 
from  these  latter  facts  alone  vested  in  the 
owner  of  the  estate.  Merritt  v.  Judd,  14 
Cal.  73. 

33.  The  fact  that  the  husband  abandons 
his  wife,  or  suffera  her  to  act  as  a  femme 
sole,  and  take  care  of  herself,  does  not  give 
her  a  right  to  mortgage  either  his  or  her 
separate  property — whatever  may  be  the 
effect  of  such  acts  of  the  husband  in  ren- 
dering her  personally  liable  for  her  con- 
tracts.    Harrison  v.  Brown,  16  Cal.  291. 


2.   Upon  the  Rights  of  the  Wife  in  a  Home" 

stead.* 

34.  It  is  the  dviy  of  the  wife  to  live  with 
the  hitsband,  and  her  removal  with  him 
from  the  homestead  is  no  abandonment,  as 


*The  Homestead  Act  wupaaned  In  1851,  statutes,  p.  3M. 
In  18M,  the  opinion  in  Taylor  v.  /largous,  4  C«l.  'ilS,  held 
that  there  could  be  no  abandonment  of  the  homestead  ex- 
cept by  the  joint  act  of  husband  and  wife.  This  decision 
was  repeatedly  affirmed  until  18S9,  when  the  court,  in  Ore 
V.  Moore^  14  Cal.  478.  reversed  all  previous  cases,  and  held 
that  there  could  be  an  abandonment  without  the  concur- 
rence of  the  wife,  which  latter  decision  has  been  adhered 
to  in  several  later  cases.  In  1860,  statutes,  p.  311,  the  act 
has  been  amended  so  as  to  require  a  registry  of  the  home- 
stead, and  an  abandonment  must  be  by  deed  acknowledged 
and  recorded  after  execution  by  husband  and  wift. 


40 


ABATEMENT. 


Abatement  of  NuisaoceB. — Of  Pleas  in  Abatement 


taiil  prevetit  a  recovery  thereof.  Taylor  v. 
Hargous^  4  Cal.  273 ;  RevaUc  v.  Kro/emer^ 
8  Cal.  71 ;  HoUm  v.  Pinney,  6  Cal.  236 ; 
Dunn  V.  Tozer^  10  Cal.  171 ;  Moss  v.  War- 
ner 10  Cal.  297 ;  oveiTaled  in  Gee  v.  Moore, 
14  Cal.  478;  Guiod  v.  Guiod,  14  Cal. 
507 ;  Harper  v.  Forbes,  15  Cal.  204. 

35.  The  fact  that  both  husband  and 
wife  were  anxious  and  willing  to  sell  the 
homestead  for  the  reasons  stated,  and  re- 
peated efforts  wei'e  made  bj  the  husband 
to  accomplish  this  purpose,  does  not  show 
an  intention  to  abandon,  but  to  sell  their 
homestead.     Dunn  v.  Tozer,  10  Cal.  171. 

36.  Abandonment  and  adulterj  on  the 
part  of  the  wife  will  not  divest  the  home- 
stead of  its  character  as  such,  nor  will  it 
defeat  or  impair  her  right  to  it  as  a  home- 
stead.    Lies  V.  DeDiaMar,  12  Cal.  330. 

37.  The  appropriation  of  premises  as  a 
homestead  gives  the  wife  a  right  to  insist 
that  their  character  as  a  homestead  shall 
continue  until  she  consents  to  their  alien- 
ation, or  another  homestead  is  provided,  or 
they  are  otherwise  abandoned.  Gee  v. 
Moore,  14  CaL  478. 

38.  If  the  premises  in  controversy  were 
in  fact  abandoned,  with  no  intention  on  the 
part  of  the  head  of  the  family  to  reoccupy 
them  as  a  homestead  at  the  date  of  the 
conveyance,  the  entire  estate  passed  to  the 
grantee  absolutely ;  but  if  not  thus  aban- 
doned— ^if  the  removal  were  temporary  in 
its  nature,  made  for  a  specific  purpose,  for 
the  repair  or  reconstruction  of  the  build- 
ing, which  had  fallen — the  premises  re- 
mained subject  to  his  right  to  claim  their 
enjoyment,  and  use  as  such  homestead. 
Guiod  v.  Guiod,  14  Cal.  507 ;  Bowman  v. 
Nort(m,\^  Cal.  218. 

39.  As  by  the  husband's  act  the  prem- 
ises were  originally  impressed  with  the 
character  of  a  homestead,  so  by  his  act 
they  may  be  abandoned  as  such.  The 
wife,  from  the  nature  of  her  dependent  re- 
lation to  her  husband — ^a  relation  not  only 
essential  to  the  peace  and  happiness  of 
the  family  itself  but  to  the  well  being  of 
society — must  abide  the  consequences  of 
such  abandonment.  Guiod  v.  Guiod,  14 
Cal.  507  ;  Harper  v.  Forbes,  15  CaL  204. 
Broadus  v.  Nelson,  16  Cal.  81. 

40.  A  complaint  by  husband  and  wife 
to  recover  the  homestead  conveyed  away 
by  deed  of  the  husband  alone,  must  aver 
either  that  the  premises  were  occupied  as 
a  homestead  at  the  date  of  the  convey- 


ance, or  that  they  had  not  been  abandoned 
previously.   Harper  v.  Forbe^,  15  CaL  203. 

41.  To  rebut  the  presumption  of  aban- 
donment in  such  case,  it  must  be  shown 
that  the  removal  was  temporary,  made  for 
the  specific  purpose,  with  the  intention  of 
reoccupying  the  premises,     lb.  204. 

See  Homestead. 

ABATEMENT. 

I.  Abatement  of  Nuisances. 
II.  Of  Pleas  in  Abatement. 

1.  Otber  Proceedings  pending  for  the  same 

Cause. 

2.  Misjoinder  or  Nonjoinder. 

3.  Error  in  Venue. 

4.  Want  of  Capacity  to  8ae. 
III.  Of  the  Pleadings. 


L  Abatement  of  Nuisances. 

1.  Every  person  in  the  community  in 
which  a  conmion  nuisance  works  an  injury 
is  supposed  to  be  aggrieved  by  it,  and  hi^ 
a  right  to  abate  it,  without  regard  to  the 
question  whether  it  is  an  immediate  ob- 
struction or  injury  to  him.  Gunter  v. 
Geary,  1  Cal.  466. 

2.  A  private  nuisance  is  one  which  only 
injures  a  particular  individual  or  class  of 
individuals,  and  can  be  abated  only  by  him 
who  suffers  from  it     3» 

3.  The  statute  of  this  State  defining 
what  are  nuisances,  and  prescribing  a  rem- 
edy by  action,  does  not  take  away  any 
common  law  remedy  in  the  abatement  of 
nuisances  which  the  statute  does  not  em- 
brace.    Stiles  V.  Laird,  5  Cal.  122. 

4.  Actions  for  the  diversion  of  the  wa- 
ters of  a  ditch  are  in  the  nature  of  actions 
for  the  abatement  of  nuisances,  and  may 
be  maintained  by  tenants  in  common  in  a 
joint  action.    Parke  v.  KiUam,  8  Cal.  79. 

See  Nuisance. 


n.  Of  Pleas  in  Abatement. 

1.   Other  Proceedings  pending  for  the  same 

Cause. 

5.  Where  the  owner  of  a  vessel  lost  by 
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neglect  of  the  steam  tug,  and  partially  in- 
sored,  sued  for  damages,  and  an  objection 
was  raised  that  the  action  was  not  brought 
in  the  name  of  the  real  party  in  interest: 
held,  that  it  was  properly  brought  in  his 
name,  and  a  recovery  by  the  owner  in  such 
an  action  would  abate  another  action  for 
the  same  cause  against  defendant  by  the 
insurance  company.  White  v.  Mary  Ann, 
6  Cal.  471. 

6.  A  defendant  must  not  be  harassed 
with  several  suits  for  the  same  matter  at 
the  same  time;  in  such  a  case  the  pen- 
dency of  one  suit  may  be  plead  in  abate- 
ment of  the  other.  Seligman  v.  Kalkman, 
8CaL216. 

7.  A  plea  in  abatement  of  a  former  suit 
pending  is  no  bar  to  an  action  where ^he 
complaint  in  that  case  is  so  defective  that 
a  judgment  rendered  thereon  would  be  a 
nullity.     Reynolds  v.  Harris,  9  Cal.  341. 

8.  If  it  does  not  appear  that  any  sum- 
mons had  ever  issued  upon  the  complaint, 
or  that  there  had  ever  been  any  voluntary 
appearance  on  the  part  of  the  defendants 
in  the  first  action,  there  was  then  no  suit 
pending  upon  which  defendants  could  in  a 
second  action  plead  abatement  that  another 
action  was  pending  between  the  same  par- 
ties for  the  same  cause  of  action.  Wea- 
ver V.  Ckmger,  10  CaL  238;  Primm  v. 
Gray,  10  Cal.  522. 

9.  Where  on  plea  of  abatement  to  the 
entire  action,  that  another  suit  for  the  same 
cause  of  action  was  pending  at  the  time 
of  suit  brought,  the  proof  shows  that  the 
first  suit  is  only  for  part  of  the  same  mat- 
ter sued  for  in  the  second  suit,  the  plea 
&i]s.     2^ompson  v.  Lyon,  14  Cal.  42. 

See  Actions,  Bab,  Plea  in. 


2.  Mitjtnnder  and  Nonjoinder, 

10.  An  answer  will  not  be  treated  as  a 
plea  in  abatement  for  a  misjoinder  of  par- 
ties defendant,  after  the  testimony  has  dis- 
closed a  proper  cause  of  action  against 
them.  Wam^  v.  Wihon,  4  CaL  313 ; 
Dunn  V.  Tozer,  10  Cal.  170. 

11«  Where  a  part  owner  brings  an  ac- 
tion in  form  ex  delicto,  and  the  objection 
is  not  made  by  plea  in  abatement,  the 
other  part  owner  may  afterwards  sue 
akne.      Whitney  v.  Stark,  8  Cal.  516. 

See  Joinder,  Misjoikder,  Nonjoin- 
der, Parties. 


8.  Error  in   Venue, 

12.  The  right  to  try  particular  cases  in 
particular  counties  is  a  mere  privilege 
which  may  be  waived.  It  is  not  matter 
in  abatement  of  the  writ  The  privilege 
must  be  claimed  by  motion  to  change  the 
venue,  at  the  proper  time  and  place. 
Warn  V.  White,  13  CaL  324. 

See  Venue. 


4.   Want  of  Capacity  to  Sue. 

13.  The  want  of  capacity  in  the  plaint- 
iff to  sue  should  have  been  specially  set 
up  in  the  answer.  The  general  issue  is 
not  sufficient.  California  Steam  Nav. 
Go.  V.  Wright,  8  Cal.  590 ;  White  v.  Moses, 
11  Cal.  70. 


in.  Of  the  Pleadings. 

14.  Matter  of  abatement,  or  which  was 
such  at  common  law,  must  be  set  up  in 
the  answer,  and  with  such  particularity  as 
to  exclude  every  conclusion  to  the  con- 
trary. Tooms  V.  RandaU,  3  CaL  440 ; 
Pearkes  v.  Freer,  9  Cal.  643. 

15.  As  to  what  shall  constitute  matter 
of  abatement,  or  the  form  and  precise 
words  of  the  legislature,  the  legislature 
are  wisely  left  to  determine.  People  v. 
KeUy,  6  CaL  214. 

16.  The  nonpresentation  of  a  claim  to 
an  administrator  for  his  allowance  is  a 
matter  of  avoidance  in  an  action  on  the 
claim,  only  to  be  taken  advantage  of  by 
plea,  and  it  is  still  in  its  nature  and  effect 
nothing  more  than  a  matter  of  abatement. 
Missen  v.  Halleck,  6  CaL  363 ;  Falkner  v. 
FolsonCs  R£rs,  6  Cal.  412;  McCann  v. 
Sierra  County,  7  CaL  124;  Hentsch  v. 
Porter,  10  Cal.  560. 

17.  A  party  committed  for  refusing  to 
answer  questions  propounded  to  him  as 
a  witness,  under  an  order  that  he  stand 
committed  till  he  answer  the  questions, 
will  be  discharged  on  habeas  corpus  where 
it  appears  that  the  suit  has  abated,  there 
being  no  longer  parties  or  subject  matter 
before  the  court ;  there  is  no  longer  a  case 
in  which  the  question  can  be  asked.  Fx 
parte  Rowe,  7  CaL  176. 
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Remedy  against  Absent  Debtors. — ^Presumption  of  Death. — Effect  of  Judgment. 


18.  Where  the  matter  in  abatement,  if 
true,  would  only  defeat  the  present  right 
to  recover,  the  defendant,  though  not  com- 
pelled to  demur  or  answer,  should  be 
obliged  to  make  the  objection  by  motion 
or  otherwise  before  the  court  of  original 
jurisdiction  during  the  term  at  which  the 
judgment  was  obtained.  Hentsch  v.  Por- 
ter, 10  Cal.  561. 

19.  Pleas  in  abatement  are  not  favored, 
and  the  party  pleading  must  prove  his 
plea  as  put.   Thompsan  v.  Zyon,  1 4  Cal.  42. 
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ABSENT  AND  ABSCONDING 
DEBTORS. 


I.  Kemedy  against  Absent  Debtors. 
II.  Presumption  of  Death  of  Absent  Debtor. 
III.  Effect  of  a    Judgment    against   an    Absent 
Debtor. 

1.  By  Publication. 

2.  By  Appointment  of  an  Attorney. 


I.  Remedy  against  Absent  Debtors. 

1.  To  entitle  the  plaintiff  to  subject  the 
assets  of  an  absent  debtor  to  the  payment 
of  his  claim  in  equity,  he  must  show  that 
he  is  without  a  remedy  at  law.  Lupton 
v.  Lupton,  3  Cal.  121. 

2.  If  a  plaintiff  is  about  to  leave  the 
State,  the  defendant  has  his  remedy  for  a 
cross  demand  by  writ  of  arrest,  and  can- 
not require  plaintiff  to  give  security  to 
answer  a  contingent  liability,  unless  he 
proffer  to  secure  the  plaintiff  likewise  in 
an  action  for  contribution.  Bell  v.  Walsh, 
7  Cal  87. 


IL  Presumption   of   Death   op  Ab- 
sent Debtor. 

3.  In  case  of  absence  of  a  person  from 
whom  no  tidings  are  received,  the  pre- 
sumption of  life  ceases  at  the  end  of  seven 
years,  and  to  shorten  this  time  there  must 
be  evidence  of  some  specific  peril  to  the 
life  of  the  individual.  Ashhury  v.  San- 
dersy  8  Cal.  64.     See  Death. 


m.  Effect  op  a  Judgment  against 
AN  Absent  Debtor. 

1.  By  PvMication, 

4.  A  judgment  obtained  by  publication 
of  summons  against  a  defendant  out  of 
the  State  in  which  the  judgment  is  ren- 
dered, though  it  may  be  enforced  against 
his  property  in  that  State,  has  no  binding 
force  in  personam,  and  is  a  mere  nullity 
when  attempted  to  be  enforced  in  another 
State.     Kane  v.  Cook,  8  Cal.  455. 

5.  Under  the  code,  after  the  expiration 
of  six  months,  if  the  absent  defendant 
fails  to  deny  the  allegations  of  the  com- 
pl^nt  he  is  held  to  admit  them  as  true, 
ana  cannot  aflerwards  show  their  falsity. 
Ware  v.  Rohinson,  9  Cal.  111. 

6.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant ;  that  defend- 
ant cannot  after  due  diligence  be  found  in 
the  State ;  that  he  was  beyond  the  limits 
of  the  State ;  that  summons  has  been  is- 
sued, but  the  sheriff  cannot  find  him ;  that 
defendant's  residence  is  in  the  county 
where  the  summons  was  issued,  and  that 
defendant  still  has  a  family  residing  in 
said  county;  is  insufficient  to  authorize 
the  publication  of  the  summons  for  only 
thirty  days ;  it  must  be  for  three  months. 
Jordan  v.  GiUin,  12  Cal.  102. 

7.  An  affidavit  for  an  order  of  publica- 
tion of  the  summons  upon  the  gi'ound  of 
the  absence  of  the  defendant  from  the 
State  is  insufficient,  if  it  does  not  show 
that  the  defendant  had  lefl  the  State,  or 
that  any  diligence  had  been  used  to  ascer- 
tain his  whereabouts  beyond  inquiring  of 
a  single  individual ;  where  there  is  no  pre- 
tense that  he  concealed  himself  to  avoid 
service.     Swain   v.  Chase,  12    Cal.  285. 

See  Publication,  Summons. 


2.  By  Appointment  of  an  Attorney, 

8.  The  provision  of  the  code  author- 
izing a  judgment  personal  and  final  against 
an  absent  defendant  for  whom  the  court 
has  appointed  an  attorney  with  privilege 
to  the  defendant  to  come  in  and  deny  in 
six  months  is  not  in  violation  of  the  Con- 
stitution of  the  United  States.  Ware  v. 
Rohinson,  9  Cal.  111. 
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Effect  of  an  Acceptance. — Acceptance  of  a  Bill  of  Exchange. 


9.  The  affidavit  to  authorize  the  ap- 
pointment of  an  attorney  for  an  absent  or 
absconding  debtor  must  show  that  sum- 
mons had  been  issued  and  placed  in  the 
hands  of  the  proper  officer,  and  an  effi^rt 
had  been  made  to  serve  the  defendant  per- 
eonallj.     Jordan  v.   GiUin^  12  CaL  102. 

See  Attorney,  Summons. 


ACCEPTANCE. 

I.  Effect  of  an  Acceptance. 
II.  Acceptance  of  a  Bill  of  Exchange. 

1.  What  constitutes  an  Acceptance. 

2.  A  Verba]  Acceptance  is  insufficient. 

3.  An  Endorser  may  be  a  Witness  against 

an  Acceptor. 


I.  Effect  of  an  Acceptance. 

1.  An  acceptance  of  goods  bearing  a 
name  different  from  the  one  used  in  the 
sale  note,  by  a  sub-vendee  of  part  of  goods 
Fold,  does  not  conclude  the  vendee  as  to  the 
whole  contract.  FIijU  v.  Lyoriy  4  Cal.  21 ; 
Moore  v.  McKinlay,  5  CaL  474. 

2.  A  tenant  in  common  of  land  is  not 
bound  by  the  acts  of  a  cotenant  in  accept- 
ing a  balance  of  the  purchase  money  and 
ppomLsing  a  deed,  after  the  right  thereto 
had  become  forfeited.  Pearis  v.  Covil- 
laud,  6  Cal.  621. 

3.  Tlie  acceptance  by  a  collector  of 
taxes  of  a  warrant  i:^  not  a  liquidation  of 
the  debt,  but  the  receipt  of  it  by  the  State 
treasurer  from  the  collector  would  be  a 
hquidation  for  which  the  treasurer  is  re- 
gpon^^ible.     Scofeld  v.  White,  7  Cal.  401. 

4  The  acceptance  of  a  note  of  a  third 
party  by  the  creditor  is  considered  as  ac- 
companied with  the  condition  that  the  note 
shafl  be  paid  at  maturity.  Griffith  v.  Gro- 
gan,  12  CaL  322. 

5.  We  are  not  aware  of  any  rule  re- 
quiring a  delivery,  as  of  formal  deeds, 
necessary  in  an  assignment.  The  making 
of  the  trust  and  ita  acceptance  are  suffi- 
cient, especially  if  accompanied  or  followed 
ty  the  po^<*ession  of  the  party.  Forbes  v. 
ScannelL  13  Cal.  287. 

6.  The  acceptance  of  a  deed  does  not, 
in  fevorof  a  stranger — that  is,  one  neither 


party  nor  privy  to  the  deed — estop  the 
grantee  in  fee  from  showing  that  the 
grantor  had  no  title  at  the  date  of  the 
deed.  Schuhmanv.  Garratt,  16  CaL  102. 
7.  In  case  of  services  rendered  a  mu- 
nicipal corporation,  the  acceptance  of  the 
services  must  be  evidenced  by  ordinance 
to  that  effect  Their  acceptance  by  the 
city,  and  the  consequent  obligation  to  pay 
for  them,  cannot  be  asserted  in  any  other 
way.  If  not  originally  authorized,  no  lia- 
bility can  attach  .upon  any  ground  of  im- 
plied contract  Argenti  v.  Oity  of  San 
Francisco,  16  Cal.  283. 


11.  Acceptance   of  a  Bill   of   Ex- 
change. 

1.    What  constittites  an  Acceptance. 

8.  Where  an  order  is  drawn  on  a  firm 
for  an  unspecified  sum  which  is  not  nego- 
tiable, and  an  endorsement  of  the  exact 
sum  due  is  made  by  one  of  the  firm,  thus 
rendering  it  negotiable,  it  operates  as  a 
release  to  the  firm,  and  as  an  individual 
acceptance  by  the  partner  endorsing. 
Ganvood  v.  Simpson,  8  CaL  106. 

9.  Where  a  draft  is  accepted  condition- 
ally, to  be  paid  upon  the  happening  of  a 
contingency ;  whether  the  contingency  has 
happened,  is  a  question  for  the  jury.  Na- 
gle  V.  Homer,  8  Cal.  358. 

10.  A  draft  payable  in  terms  out  of  an 
appropriation  for  public  work  done  for  the 
acceptor  becomes  due  on  the  payment  for 
thowork  by  the  government,     lb, 

11.  A  drew  an  order  on  B  in  favor  of 
C  for  a  sum  of  money,  part  of  which  was 
paid,  and  the  amount  was  receipted  on  the 
back  of  the  order  in  the  hand-writing  of 
B,  and  signed  by  C :  held,  not  to  be  an 
acceptance  of  the  order  for  the  whole 
amount,  but  only  for  the  amount  paid. 
Bassett  v.  Haines,  9  Cal.  261. 

12.  A  letter  of  credit,  promising  uncon- 
ditionally to  accept  bills  drawn  upon  its 
faith,  is  deemed  under  our  statute  an  ac- 
tual acceptance  in  favor  of  a  person  who, 
upon  its  faith,  receives  a  bill  so  dmwn,  for 
a  valuable  consideration.  Naglee  v.  Ly- 
man, 14  CaL  454. 
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ACCESSORY.— ACCOMPLICE. 


An  Accessory  maj  be  charged  with  the  Principal  in  the  same  Indictment. 


2.  A  Verbal  Acceptance  is  insufficient, 

13.  The  written  acceptance  of  the 
drawee  is  necessary  to  charge  him  as 
acceptor  under  the  statute ;  a  verbal  ac- 
ceptance is  insufficient,  but  the  want  of 
acceptance  will  not  prevent  the  equitable 
assignment  of  the  bill  to  hold  the  fund 
against  which  it  is  drawn.  Wheadey  v. 
Strobe,  12  Cal  97 ;  Pope  v.  Huthy  14  Cal. 
408. 


3.  An  Endorser  may  be  a  Witness  against 

an  Acceptor, 

14.  In  an  action  agunst  the  maker  of 
a  note,  or  the  acceptor  of  a  bill,  the  en- 
dorser is  a  competent  witness  for  either 
party.     Bryant  v.  Watriss,  13  Cal.  86. 

See  Bills  of  Exchange. 


ACCESSORY. 


I.  An  Accessory  may  be  chaiged  with  the  Principal 

in  the  same  Indictment. 
II.  The  Record  of  the  Conviction  of  the  Principal  is 
not  Evidence  against  an  Accessory. 


I.  An  Accessory  mat  be  charged 
WITH  THE  Principal  in  the  same 
Indictment. 

1 .  An  indictment  in  charging  D.  and  K. 
with  an  assault  with  intent  to  commit  mur- 
der, and  afterwards  charges  K,  with  being 
an  accessory,  charges  but  one  offense. 
The  criminal  code  treats  an  accessory  as  a 
principal,  and  it  is  not  error  to  charge  the 
accessory  and  principal  in  the  same  indict- 
ment.   People  V.  Davidson,  5  Cal.  134. 

2.  An  indictment  charging  a  felony  and 
setting  forth  that  the  defendant  was  an  ac- 
cessory before  the  fact,  is  good  under  our 
statute,  by  which  no  distinction  exists  be- 
tween a  principal  and  an  accessory  before 
the  fact.  People  v.  Cryder,  6  Cal.  23 ;  Peo- 
ple V.  Bearss,  10  CaL  69. 

See  Indictment. 


n.  The  Record  of  the  Conviction 
OP  THE  Principal  is  not  Evi- 
dence AGAINST  AN  ACCESSORY. 

3.  At  common  law,  an  accessory  before 
the  fact  could  not  be  tried  or  convicted 
without  the  previous  trial  and  conviction 
of  the  principal.  The  acquittal  of  the 
principal  discharged  the  accessory,  and  he 
could  not  be  afterwards  tried,  no  matter 
how  conclusive  the  subsequently  discov- 
ered proof  might, be  of  the  principal's 
guilt,  and  the  record  of  conviction  of  the 
principal  was  necessary ;  but  our  statute  has 
altered  this  and  the  record  is  not  neces- 
sary but  improper  evidence  at  the  trial  of 
an  accessory.  People  v.  Bearss,  10  CaL  70. 

See  Criminal  Law. 


ACCOMPLICE. 

1.  An  accomplice  or  codefendant  in  a 
criminal  action  under  our  code  who  elects 
to  be  tried  separately  is  a  competent  wit- 
ness for  the  other  defendants  charged  with 
the  same  offense,  the  credibility  of  his  tes- 
timony being  left  to  tlie  jury.  People  v. 
Labra,  5  Cal.  185. 

2.  To  convict  the  defendant  of  larceny 
upon  the  testimony  of  an  accomplice  to- 
gether with  corroborating  evidence,  the 
corroborating  evidence  must  connect  the 
defendant  with  the  offense  charged.  It  is 
not  sufficient  that  it  corroborate  the  accom- 
plice as  to  the  fact  that  a  larceny  was  com- 
mitted.   People  V.  Eckert,  16  Cal.  112. 

3.  McB.,  the  accomplice,  swore  to  the 
larceny  by  defendant.  The  court  instruct- 
ed the  jury  "  that  though  the  witness  McB. 
was  impeached,  if  his  testimony  was  cor- 
roborated by  the  testimony  of  witnesses 
unimpeached,  they  were  bound  to  believe 
his  testimony :"  held,  that  this  instruction 
was  wrong,  as  taking  from  the  jury  theur 
right  to  judge  of  the  credibility  of  all  the 
statements  of  the  witness.     lb. 

See  Criminal  Law. 


ACCORD  AND  SATISFACTION.— ACCOUNT. 
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Action  on  Account.  —  Bill  for  an  Account. 


ACCORD  AND  SATISFACTION. 

1.  A  general  denial  has  the  same  influ- 
ence as  the  general  issue  at  common  law, 
and  under  that  accord  and  satisfaction  may 
well  be  shown.  Grovin  t.  Annan^  2  CaL 
497 ;  Piercy  v.  Sabin,  10  Cal.  30. 

2.  The  principle  that  a  liability  cannot 
be  discharged  by  a  less  sum  than  the 
amount  due  applies  to  payments  of  money, 
and  has  never  been  extended  to  a  case 
where  merchandise  or  property  in  goods 
was  accepted.  Gavin  v.  Annan^  2  Cal. 
497. 

3.  A  sued  B  and  C  for  forcible  entry  and 
detainer  and  obtained  judgment  against 
them  with  damages,  and  afterwards  took  a 
deed  from  B  for  the  premises  and  pro- 
cured £>  to  indemnify  B  against  the  judg- 
ment, and  verbally  promised  not  to  prose- 
cute B  on  the  judgment :  held,  the  facts 
show  accord  and  satisfaction  of  the  judg- 
ment   J^amom  v.  Farishy  4  CaL  387. 


2.   Of  the  Evidence. 

3.  Under  the  mechanics,  lien  act  it  is 
not  necessary  that  the  account  to  be  filed 
in  the  recorder's  office  should  remain  in  the 
office  after  it  is  recorded.  Mars  v.  McKay^ 
14  Cal.  128. 

4.  In  a  suit  on  an  account  for  services 
rendered  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  fur- 
nished from  his  farm,  by  plaintiff,  who  was 
a  blacksmith  and  farmer,  he  is  a  competent 
witness  to  prove  to  the  court  his  book  of 
original  entries,  as  preliminary  to  the  in- 
troduction of  the  book  in  evidence.  Lan- 
dis  V.  Turner,  14  Cal.  575. 

5.  In  suit  on  an  account  against  B.  &  S. 
as  a  firm,  a  receipt  to  B.  alone,  signed  by 
plaintiffs  ^4n  full  for  accounts  and  de- 
mands due  us  to  date,"  was  offered  in  evi- 
dence by  6.,  S.  having  made  default,  to- 
gether with  parol  proof  that  the  receipt 
was  intended  to  embrace  the  account  sued 
on:  held,  that  the  parol  proof  was  ad- 
missible; that  the  term  '^all  accounts" 
may  be  shown  to  cover  firm  as  well  as  per- 
sonal indebtedness.  Hawley  v.  Bader,  15 
Cal.  46. 


ACCOUNT. 

L  Action  on  Account. 

1.  Of  the  Pleadings. 

2.  Of  the  Evidence. 

3.  Aflrignment  of  an  Account. 
n.  Bill  for  an  Aoconnt. 

1  OfthePleadmga. 
2.  Reference, 
ni.  Aeeoant  Slated. 


L  Action  on  Account. 
1.    Of  the  Pleadings, 

1.  A  complaint  is  insufficient  which  al- 
lies mdebtedness  and  sets  forth  an  ac- 
count but  does  not  allege  the  sale  or  deliv- 
ery of  the  articles  to  the  defendant,  nor 
ahiiw  in  what  place  or  in  what  manner 
the  indebtedness  has  accrued.  Mershon 
T.  Randall,  4  Cal.  326. 

2.  An  action  of  assumpsit  is  the  proper 
remedy  on  an  account  against  a  county, 
whidi  has  been  rejected  by  the  supervi- 
K»«.  Price  V.  Sacramento  County,  6  Cal. 
25a. 


8.  Assignment  of  an  Account, 

6.  Where  an  account  is  verbally  as- 
signed to  a  creditor  as  a  security  to  pay  a 
debt  from  the  proceeds  and  return  the  sur- 
plus, the  assignment  is  void  and  the  as- 
signee cannot  sue  thereupon  in  his  own 
name.  Bitter  v.  Stevenson,  7  Cal.  389  ; 
11  Cal.  27. 

7.  The  mere  signing  an  assignment  of 
an  account,  without  deHvery,  is  insufficient 
to  pass  a  title.     lb. 

See  Assignment. 


n.  Bill  fob  an  Account. 

1,   Of  the  Pleadings, 

8.  One  copartner  cannot  sue  another, 
unless  by  bill  for  a  dissolution  and  pray- 
ing for  an  account  Hussell  v.  Ford,  2 
Cal.  87 ;  Buckley  v.  Carlisle,  2  Cal.  420 ; 
Stone  V.  Fouse,  3  Cal.  292 ;  Nugent  v. 
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ACCOUNT. 


Bill  for  an  Accoant. 


Locke,  4  Cal.  320 ;  Bamstead  v.  Empire 
Mining  Co,  5  Cal.  299. 

9.  A  bill  for  an  account  is  the  proper 
remedy  for  the  settlement  of  the  proceeds 
of  a  joint  adventure,  where,  in  considera- 
tion of  outfit  and  advances  made  by  plain- 
tiff, the  defendant  agreed  to  account  for 
and  pay  over  a  proportion  of  the  proceeds 
of  his  labor  and  speculations  of  every 
kind,  for  a  certain  period  of  time,  although 
the  parties  may  not  have  been  technically 
partners.     Garr  v.  Redman,  5  Cal.  576. 

10.  Nor  is  it  misjoinder  of  causes  of  ac- 
tion to  demand,  in  the  same  action,  that 
defendants  account  for  and  refund  a  pro- 
portion of  the  outfit  and  advances  made 
by  plaintiff,  as  agreed  in  the  same  con- 
tract.    Ih. 

11.  In  an  action  against  an  agent  for 
not  accounting,  a  request  to  account  and 
pay  over  must  be  alleged  in  the  complaint 
and  proven  at  the  trial.  Bushnell  v.  Mc- 
Cauley,  7  Cal.  422. 

12.  Unless  an  account  is  asked  for  in  a 
bill  in  equity,  there  is  no  error  in  refusing 
to  order  it ;  and  if  the  prayer  is  for  an  ac- 
count, the  evidence  must  then  warrant  it. 
Dominguez  v.  Dominguez,  7  Cal.  427. 

13.  Where  two  shareholders  in  a  joint 
stock  company  sold  to  the  company  goods 
to  a  large  amount  and  afterwards,  during 
the  existence  of  the  company,  sold  their 
stock  to  A,  and  assigned  their  account  for 
such  goods  to  B,  who  sued  such  company 
on  said  account  by  attachment :  held,  that 
such  action  could  not  be  maintained,  there 
having  been  no  final  settlement  of  the 
partnership  accounts,  no  balance  struck, 
and  no  express  promise  on  the  part  of  the 
individual  members  to  pay  their  ascertained 
portion.     Bidlard  v.  Kinney,  10  Cal.  63. 

14.  M.  &  B.,  the  plaintiffs,  were  part- 
ners in  a  ranch  and  hotel.  The  ranch 
was  public  land,  taken  up  under  the  State 
law  in  the  name  of  M.  M.  sells  one-half 
to  B.,  taking  a  mortgage  back ;  B.  agree- 
ing to  pay  certain  firm  debts.  The  sale 
and  agreement  were  afterward  canceled, 
and  B.  sold  M.  one-half  of  the  ranch. 
Defendant,  Myers,  agrees  to  buy  of  B.  his 
half  of  the  ranch ;  goes  into  possession, 
but  afterwards  refuses  to  buy,  and  buys 
the  half  from  O.,  who  bought  the  whole 
of  M.  At  the  time  of  this  last  purchase, 
O.  and  M.  knew  of  B.'s  title ;  held,  that 
a  bill  in  equity  by  B.  against  M.,  O.  and 
Myers,  for  an  account  of  the  partnership 


between  M.  &  B.,  and  for  a  decree  estab- 
lishing plaintiff's  right  to  the  half  of  the 
ranch,  does  not  lie ;  that  his  remedy  at  law 
for  his  half  of  the  ranch,  against  M.  or 
any  one  claiming  under  him  with  notice 
of  his  title,  is  clear,  and  that  M.  would  be 
estopped  from  disputing  the  title,  and  as 
M.  makes  no  defense  to  the  bill,  it  is  good 
against  him^t^for  an  account.  Brush  t. 
MaydweU,  |4  Cal.  209. 

15.  Equity  will  not  set  off  the  claim  of 
an  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment  And 
if  the  judgment  be  partnership  assets,  the 
individual  creditor  has  no  claim  to  any 
part  of  it  until  adjustment  of  the  firm  ac- 
counts.    Collins  v.  Butler,  14  Cal.  230. 

16.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  afftdrs  of  the  corporation, 
the  decree,  after  a  full  hearing  on  the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed  a  receiver  to  take 
charge  of  the  property  of  the  corporation 
until  the  further  order  of  the  court ;  col- 
lect money  due  or  to  become  due  on  it ; 
sell  certain  stock  and  pay  the  proceeds  in 
accordance  with  the  decree,  etc :  held,  that 
this  provision  in  the  decree  does  not  de- 
stroy its  effect  as  a  final  decree,  and  that 
an  appeal  lies  therefrom.  NeaU  v.  HUl, 
16  Cal.  148. 

17.  In  a  suit  by  a  stockholder  in  a  pri- 
vate corporation  against  the  corporation 
and  four  of  the  trustees,  who  owned  stock 
sufficient  to  enable  them  to  control  the  bus- 
iness of  the  company,  for  an  account  and 
settlement  of  its  affairs,  alleging  fraud  and 
mismanagement  on  the  part  of  the  trus- 
tees, the  court  below,  by  its  decree,  de- 
prived one  of  said  trustees  of  his  salary  as 
superintendent  of  the  business  of  the  cor- 
poration :  held,  that  this  was  error ;  that, 
although  such  superintendent  was  also 
trustee  and  treasurer  of  the  corporation, 
contrary  to  a  positive  provision  of  the  by- 
laws; and  although,  in  the  management 
of  the  business  of  these  offices,  no  atten- 
tion had  been  paid  to  the  by-laws  and  reg- 
ulations of  the  corporation,  yet,  as  no  fraud 
was  shown,  and  as  the  superintendent  had 
faithfully  performed  his  duties  as  such,  he 
was  entitled  to  his  salary.     lb,  149. 

18.  Where  four  of  the  trustees  of  a  pri- 
vate corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  busi- 
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Acoounts  Stated. 


Des6  in  a  grosslj  negligent  manner,  bjs- 
tematicallj  disregarding  the  by-laws,  keep- 
iog  no  account  of  receipts  and  expendi- 
tnres,  filing  to  paj  their  own  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 
making  the  corporation  and  said  trustees 
alone  parties — ^no  objection  being  taken 
that  all  of  the  stockholders  were  not  par- 
ties— ^and  the  trustees  will  be  compelled 
to  make  good  any  loss  occasioned  by  their 
negligence  or  improper  conduct.     lb.  151. 


2.  Reference. 

19.  An  order  setting  aside  the  report  of 
the  referee  appointed  to  take  an  account 
is  merely  interlocutory  and  not  appeala- 
ble before  final  judgment.  Johnston  v. 
Dopkins,  6  Cal.  84 ;  Baker  v.  Baker,  10 
Cal.  528. 

20.  Where  a  reference  is  had  to  take  an 
account,  it  is  within  the  discretion  of  the 
referees  to  open  the  case,  afler  it  has  been 
once  closed,  for  the  purpose  of  receiving 
additional  testimony.  The  exercise  of 
such  discretion,  except  in  case  of  gross 
abuse,  will  not  be  reviewed  on  appeal. 
Marziau  v.  Pioche,  10  Cal.  546. 

21.  Where  a  party  gets  into  possession 
of  property,  as  a  water-ditch,  under  a  sher- 
iff's suit  on  foreclosure  of  a  mortgage,  and 
the  judgment  on  which  such  sale  was  made 
is  aherwards  reversed  by  the  supreme 
court,  and  restitution  of  the  property  or- 
dered, the  court  below  may,  on  motion, 
order  such  party  in  possession  to  account 
before  a  referee  for  the  rents  and  profits 
received  by  him — ^that  is,  for  the  sales  of 
water,  etc  It  would  be  impracticable  for 
a  jury  to  settle  the  account,  at  least,  with- 
out great  delay  and  embarrassment.  Baun 
v.  Reynolds,  15  CaL  470. 


nL  Accounts  Stated. 

22.  Where  accounts  bear  upon  their 
fiioe  the  words  ^  audited  and  approved " 
and  ^  certified  to  be  correct :"  held,  that 
this  is  sufficient  language  to  create  them 
iDstmments  in  writing  within  the  meaning 
of  the  statute,  and  not  accounts.  Sannick- 
toft  V.  Braumj  5  Cal.  57. 

23.  An  account  audited  against  the  dty 


of  San  Francisco,  but  not  paid  at  the  time 
the  consolidation  act  went  into  effect, 
need  not  again  be  audited  to  entitle  it  to 
payment.     Knox  v.  Woods,  8  Cal.  546. 

24.  An  account  in  writing,  examined 
and  signed  by  the  parties,  will  be  deemed 
a  stated  account,  notwithstanding  it  con- 
tains the  ordinary  preliminary  clause  that 
errors  are  excepted.  Branger  v.  Cheva- 
lier, 9  Cal.  360. 

25.  Accounts  stated  may  be  opened  and 
the  whole  account  taken  de  novo  for  gross 
mistake  in  some  cases,  but  this  can  only 
be  done  when  the  gross  error  affects  all 
the  items  of  the  transaction.  When  the 
clear  mistake  affects  only  a  portion  of  the 
items  of  the  stated  account  it  will  be  per- 
mitted to  stand,  except  in  so  far  as  it  can 
be  impugned  by  the  party  alleging  the  er- 
ror.    Ih*  361. 

26.  Where  D.  had  a  running  account 
with  L.  from  1838  to  1849,  at  which  time 
L.  died  intestate,  and  no  administration 
was  had  on  his  estate  until  1857,  and  D., 
within  one  year  after  the  granting  of  let- 
ters of  administration,  commenced  his  suit 
on  said  account  against  the  estate :  held, 
that  the  suit  was  commenced  in  time. 
Danglada  v.  De  la  Guerra,  10  Cal.  386. 

27.  The  notice  of  mechanics'  lien,  filed 
in  the  recorder's  office,  need  not  set  out 
the  items  of  the  account ;  a  general  state- 
ment of  the  demand,  showing  its  nature 
and  character,  and  the  amount  due  or  ow- 
ing thereon,  is  sufficient  Heston  v.  Mar- 
tin, 11  Cal.  42;  Brennan  v.  Swazey,  16 
Cal.  142. 

28.  A  complaint  stating  that  defendant 
was  justly  indebted  to  plaintiff  in  several 
sums,  found  to  be  due  from  the  defendant 
to  the  plaintiff  on  an  account  then  stated 
between  them,  which  defendant  then  prom- 
ised to  pay,  and  the  sum  is  due  and  un- 
paid, sufficiently  states  a  cause  of  action. 
Dewitt  V.  Porter,  13  Cal.  172. 

29.  Where,  in  suit  on  an  account  stated, 
the  only  evidence  was  that  of  a  witness 
who  said  defendant,  on  presentation  of  the 
account,  admitted  it  to  be  correct  and 
promised  to  pay  it,  and  the  court  charged 
the  jury  that,  if  they  believed  the  testi- 
mony of  the  witness,  they  must  find  for 
plaintiff  the  amount  claimed ;  and  they  so 
found:  held,  that  the  instruction  did  not 
prejudice  defendant,  as  but  one  verdict 
could  have  been  rendered  under  the  evi- 
dence.    Terry  v.  Sicldes,  13  Cal.  429. 
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What  is  a  sniBcient  Acknowledgment. 


30.  To  sustain  an  action  on  an  account 
stated,  it  must  be  shown  there  was  a  de- 
mand in  favor  of  plaintiff  acceded  to  bj 
defendant.  And  if  defendant  does  not  ob- 
ject to  the  accounts  as  presented  within  a 
reasonable  time,  his  silence  will  be  an  ad- 
mission of  its  correctness.     lb, 

31.  Evidence  that  the  items  of  the  ac- 
count are  overcharged  is  not  admissible, 
the  complaint  being  verified  and  the  an- 
swer not  averring  fraud  or  mistake  in  the 
accounting.     lb,  430. 


ACCOUNT  BOOKS. 

1.  A  private  account  book  of  the  plaint- 
iff, kept  by  himself  and  containing  only 
an  account  of  money  paid,  is  not  evidence 
to  charge  the  defendant.  Collin  v.  Card, 
2  Cal.  422. 

2.  Where  the  plaintiff  to  a  set-off  of  de- 
fendant, involved  the  question  whether  or 
not  profits  had  been  made  by  plaintiff's 
steamboat  such  account  book  is  not  evi- 
dence to  sustain  plaintiff's  hypothesis.   lb. 

3.  Our  statute  authorizes  the  court  to 
make  an  order  directing  a  party  to  produce 
books  and  papers  in  court  Bamstectd  v. 
Empire  Mining  Go.^  5  Cal.  300. 

4.  The  books  of  account  kept  in  the  of- 
fice of  an  alcalde  are  admissible  in  evi- 
dence as  a  register  of  the  acts  of  that  offi- 
cer belonging  to  the  office,  kept  by  his  di- 
rections and  handed  over  by  each  alcalde 
to  his  successor.  Kyhurg  v.  Perkins,  6 
Cal.  675. 

5.  To  entitle  a  book  to  the  character  of 
an  official  register  it  is  not  necessary  that 
it  be  required  by  an  express  statute  to  be 
kept,  nor  that  the  nature  of  the  office  should 
render  the  book  indispensable  ;  it  is  suffi- 
cient that  it  be  directed  by  the  proper 
authority  to  be  kept.     lb.  676. 

6.  The  account  book  of  a  tradesman  is 
not  admissible  to  establish  a  charge  for 
money  loaned,  but  it  may  be  to  show  that 
articles  were  procured  for  the  defendant, 
which  plaintiff  paid  for  and  charged  as  so 
much  money  loaned.  Le  Franc  v.  Hewitt, 
7  Cal.  186. 

7.  An  account  book  is  not  admissible  to 
prove  a  single  item  only,  yet  where  the 
evidence  shows  that  defendant  bought 
goods  at  various  times,  for  which  only 
one  charge  was  entered  after  the  order 


was  filled,  it  seems  that  the  account  hock, 
is  admissible.     lb. 

8.  In  suit  on  an  acconnt  for  services 
rendered  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  for* 
nished  from  his  farm  by  plaintiff,  who  was 
a  blacksmith  and  fanner,  he  is  a  com- 
petent witness  to  prove  to  the  court  his 
book  of  original  entries,  as  preliminary  to 
the  introduction  of  the  book  in  evidence. 
And  having  testified  that  the  book  was 
kept  by  himself;  that  it  was  his  book  of 
original  entries  in  which  he  kept  his  ac- 
counts ;  that  the  entries  were  make  by 
him  at  the  time  they  purport  to  have  been 
made;  that  he  kept  no  other  books;  and 
had  no  clerk — ^the  book  was  sufficiently 
proved  to  be  admitted  in  evidence.  LancUs 
V.  Turner,  14  Cal.  574. 

9.  And  being  admitted,  its  entries,  ac- 
companied with  proof  of  the  party's  repu- 
tation in  the  neighborhood  of  keeping  coiv 
rect  accounts,  by  persons  who  had  dealt 
with  him,  were  sufficient  prima  facie  evi- 
dence of  the  specific  services  rendered  and 
of  their  value,  and  of  the  specific  mate- 
rials furnished  and  their  price ;  it  not  ap- 
pearing that  any  higher  evidence  was 
attainable.     lb,  575. 

10.  The  fact  that  the  charges  are  first 
made  on  a  slate  and  then  transferred  to 
the  book  does  not  affect  the  character  of 
the  book  as  one  of  original  entries — the 
charges  on  the  slate  being  mere  memo- 
randa, not  intended  to  be  permanent   lb. 

11.  But  the  transfer  must  not  be  long 
delayed,  otherwise  the  book  will  be  reject- 
ed, unless  the  delay  be  satisfactorily  ex- 
plained. A  delay  of  three  days  is  not 
unreasonable.     lb,  576. 
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What  is  a  sufficient  Acknowledgment. — Who  may  take  an  Acknowledgment. 


I.  What  is  sufficient. 

1.  Where  the  oflScer  certifies  that  the 
parties  "  were  known  "  to  him,  the  word 
"  personally  "  is  not  necessary.  Hopkins 
T.  Delaney^  8  Cal.  87  ;  Welch  v.  Stdlivan, 
8  Cal.  187,  512 ;  Henderson  y.  GreweU,  8 
Gal.  584. 

•2.  The  officer  must  state  in  his  cer- 
tificate the  fact  of  acknowledgment  Al- 
though a  man  may  not  execute  the  instru- 
ment freely,  in  point  of  fact,  yet  if  he 
make  the  acknowledgment  properly  he 
is  afterwards  estopped  to  deny  it,  as 
against  subsequent  innocent  parties. — 
Bryan  v.  Jiamires,  8  Cal.  466 ;  Hender- 
son V.  Grewell,  8  Cal.  584. 

3.  An  acknowledgment  that  a  party 
execated  the  instrument  "  freely  and  vol- 
untarily **  is  not  essential,  but  the  volun- 
tary execution  of  the  instrument  must  be 
presumed  from  the  fact  that  he  acknowl- 
edged that  he  "  executed  the  same."  Hen- 
derson V.  GrreweUj  8  Cal.  584. 

4.  The  words  "  described  in  and  who 
executed,"  are  not  essential  in  the  ac- 
knowledgment    lb, 

5.  Where  to  a  certificate  of  proof  by 
a  subscribing  witness,  acknowledging  the 
execution  of  an  instrument,  the  witness 
adds  his  signature,  and  the  officer  adds 
the  usual  jurat  to  the  affidavit,  such  ad- 
ditions do  not  vitiate  the  certificate  if  with- 
out them  it  shows  a  substantial  compliance 
with  the  requirements  of  the  statute.  The 
signature  of  the  witness  and  the  jurat  may 
be  rejected  as  surplusage.  Whitney  v. 
Arnold,  10  Cal.  533. 

6.  A  certificate  of  acknowledgment  by 
a  subscribing  witness  which  shows  the 
identity  of  the  witness  produced  with  the 
perK>n  whose  name  is  subscribed  as  a  wit- 
ness to  the  conveyance,  such  identity  rest- 
ing in  the  personal  knowledge  of  the  offi- 
cer, and  sets  forth  the  proof  of  the  execu- 
tion, and  ^  that  the  witness,  whose  name  is 
subscribed  to  such  conveyance  as  a  party 
thereto,"  executed  the  ^jne — which  is 
equivalent  to  the  words,  "is  the  person 
who  executed  the  same  " — ^in  the  presence 
of  the  witness,  who  thereupon  became  a 
subscribing  witness,  is  amply  sufficient.  lb, 

7.  In  acknowledgments  to  deeds,  sub- 
Btaatial  conformity  with  the  statute  is 
sufficient     Goode  v.  Smith,  13  Cal.  83. 

B.  Where  a  deed  has  attached  to  it 
4 


certificates  of  acknowledgment  made  at 
the  Hawaiian  Islands,  the  one  by  a  per- 
son who  describes  himself,  in  the  body  of 
the  certificate,  as  "the  principal  notary 
public "  of  the  Islands,  and  affixes  to  his 
signature  a  similar  designation  of  his  offi- 
cial character,  with  his  notarial  seal ;  and 
the  other  by  a  person  who  describes  him- 
self, in  the  body  of  his  certificate,  as  "  the 
vice  consul  of  the  United  States  of  Amer- 
ica, at  Honolulu,  Hawaiian  Islands,"  and 
affixes  to  his  signature  the  designation  of 
his  official  character  as  "  U.  S.  Vice  Con- 
sul," and  the  consular  seal :  held,  that  the 
execution  of  the  deed  was  prima  facie 
sufficiently  proved  to  be  admitted  in  evi- 
dence ;  that  the  persons  before  whom  the 
acknowledgments  purported  to  have  been 
made  were  shown  to  be  the  officers  they 
represent  themselves  to  be,  and  were  au- 
thorized to  take  the  acknowledgments. 
Mott  V.  Smith,  16  Cal.  552. 

9.  The  general  designation  in  the  fourth 
section  of  the  Act  of  April  16th,  1850,  as 
to  conveyances  of  any  notary  public  or 
any  consul  of  the  United  States,  embraces 
notaries  and  consuls  of  every  grade — 
whether  principal  or  inferior  notar}',  or 
consul  general  or  vice  consul.     lb. 

10.  The  certificates  of  a  notary  public 
or  United  States  consul,  of  acknowledg- 
ment of  a  deed,  are  prima  facie  evidence 
of  the  official  character  of  the  person  by 
whom  they  are  given.     lb, 

11.  In  the  United  States,  certificates  of 
the  proof  and  acknowledgment  of  deeds, 
executed  in  foreign  jurisdiction,  are  gen- 
erally received  as  prima  facie  evidence  of 
both  the  character  of  the  officers  and  the 
genuineness  of  their  signatures.     Jb. 


1.   The  purpose  of  an  Acknowledgment, 

12.  The  purpose  of  a  certificate  of  ac- 
knowledgment is  to  entitle  the  instru- 
ment to  be  recorded  and  to  be  admitted  in 
evidence  without  further  proof.  Fogarty 
V.  Finlay,  10  Cal.  245. 


2.   Who  may  take  an  Acknowledgment, 

13.  The  city  recorder  of  San  Francisco 
was  authorized  by  law  to  take  an  acknowl- 
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edgment  of  a  conveyance  hy  express  au- 
thority of  the  statute.  Hopldru  v.  Delanetf, 
8  Cal.  87. 

14.  The  certificate  of  acknowledgment 
of  a  notary  public  to  a  deed  is  not  an  act 
in  pais,  which  he  may  exercise  by  virtue 
of  his  office  at  any  time  while  in  office. 
Bours  V.  Zachariah,  11  CaL  292. 


n.    Defective  Acknowledgments. 

15.  A  power  of  attorney  acknowledged 
before  a  notary  public  in  New  York  city, 
who  is  not  authorized  by  our  statute  to 
take  such  acknowledgments  is  insufficient. 
Lord  V.  Sherman^  2  Cal.  501. 

16.  The  supreme  court  of  the  United 
States  has  decided  that  there  was  no  con- 
stitutional prohibition  upon  States  passing 
laws  confirming  all  defective  acknowledg- 
ments of  conveyances,  unless  they  im- 
paired the  obligation  of  the  contracts. 
Smith  V.  Morse,  2  Cal.  545. 

17.  A  certificate  of  acknowledgment  of 
a  deed,  in  the  words  "  Before  me  person- 
ally appeared  A  B,  to  be  the  individual, 
&c"  is  bad,  and  the  record  of  the  convey- 
ance on  such  a  certificate  imparts  no  no- 
tice to  third  parties.  The  omission  might 
as  well  be  supplied  by  the  words  "  claim- 
ing "  or  "  representing,"  as  by  "  known  "  or 
"  proved."  There  is  no  averment  that  the 
j)arty  making  the  acknowledgment  is  the 
person  who  executed  it  upon  the  personal 
knowledge  of  the  officer.  Wolf  v.  Fo- 
garti/,  6  Cal.  225 ;  KeUey  v.  Dunlap,  7 
Cal.  162;  Henderson  v.  Grewell,  S  Cal. 
584 ;  Fogarty  v.  Finlay,  10  CaL  244. 

18.  Where  a  notary  public,  in  taking 
and  certifying  an  acknowledgment  to  a 
mortgage,  neglected  to  state  in  his  certifi- 
cate that  the  party  acknowledging  the 
same  was  known  to  him,  or  was  identified 
by  the  testimony  of  a  witness  examined 
by  him  for  that  purpose :  held,  that  such 
notary  was  guilty  of  gross  and  culpable 
nojjligence,  and  is  responsible  to  the  party 
injured  for  the  damages  resulting  from 
such  negligence.  Fogarty  v.  Finlay,  10 
Cal.  246. 


be  defective  in  not  having  the  seal  of  the 
officer  taking  it,  so  as  to  deprive  it  of  reg- 
istration, yet  this  does  not  make  the  de^ 
void ;  it  merely  affects  its  notice  to  third 
parties.     Hastings  v.  Vaughn^  5  Cal.  319. 

20.  An  objection  that  a  comity  clerk 
has  no  power  to  make  an  acknowledgment 
because  he  has  no  seal  of  office,  is  too  nar- 
row a  construction  of  the  statute.  The 
court  of  which  he  is  clerk  is  entitled  to  a 
seal,  and  that  is  sufficient.  His  power 
does  not  depend  upon  the  fact  of  his  hav- 
ing procured  a  seal,  or  the  care  with  which 
he  preserved  it.  Ingoldsby  v.  Juany  12  CaL 
580. 

21.  A  certificate  of  acknowledgment  to 
a  deed,  with  the  private  seal  of  the  notary, 
dated  September  23d,  1852,  is  good  under 
the  statute  then  in  force.  Stark  v.  Barrett, 
15  CaL  372. 

22.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office,  contained  in  the 
margin  of  the  acknowledgment  taken  be- 
fore a  notary,  and  in  the  place  where  his 
seal  is  usually  found,  the  words  ^'  no  seal  ** 
thus :  [No  Seal] — ^the  conclusion  of  the  ac- 
knowledgment being  "  In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed 
my  official  seal,  the  day  and  year,"  etc 
The  court  below  ruled  out  the  copy  of  the 
deed  as  evidence,  on  the  ground  that  the 
acknowledgment  did  not  have  the  notary's 
seal :  held,  that  the  court  erred ;  that  the 
words  ^^  no  seal,"  instead  of  implying  that 
there  was  no  seal  affixed,  were  a  mere 
note  by  the  recorder  of  the  place  of  the 
notarial  seal,  which  he  probably  had  no 
means  of  copying.  Jones  v.  MaHin,  16 
CaL  166. 

23.  A  recorder,  in  certifying  to  copies 
of  deeds  from  his  office,  need  not  tran- 
scribe the  notarial  seal  to  the  acknowledg- 
ment— the  certificate  of  acknowledgment 
in  this  case  stating  that  the  notary  did 
affix  his  seal.     lb. 


1.  Seal 
19.  Although  an  acknowledgment  may 


2.  Damages. 

24.  If  a  notary  does  not  faithfully  per- 
form his  duty,  but  is  guilty  of  gross  and 
culpable  negligence,  in  taking  an  acknowl- 
edgment, he  is  responsible  to  the  party  in- 
jured for  the  damages  resulting  from  his 
negligence.  Fogarty  v.  Finlay,  10  Cal. 
245. 
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25.  A  neglect  to  complete  the  certifi- 
cate of  acknowledgment  is  not  excused  by 
the  fiaict  that  the  certificate  had  been  par- 
tiallj  filled  b J  the  attorney  for  the  grantee. 
The  certificate  upon  its  face  is  unfinished ; 
the  date  and  the  name  of  the  grantor  had 
been  inserted,  leaving  it  for  the  notary  to 
insert  his  knowledge  or  the  evidence  re- 
ceived of  the  identity  of  the  party  making 
the  acknowledgment.    lb, 

36.  If  the  notary  read  the  certificate  be- 
fore signing  it,  this  omission  must  have 
been  known  to  him ;  if  he  did  not,  he  is 
equally  guilty  of  negligence,  for  an  officer 
who  affixes  his  official  signature  and  seal  to 
a  document,  thereby  giving  to  it  the  char- 
acter of  evidence,  widiout  examining  it  to 
find  whether  the  facts  certified  are  true, 
can  scarcely  be  said  faithfully  to  perform 
his  duty  according  to  law.    lb. 


8.  Amendment 

27.  A  notary  derives  his  power  from 
the  statute.  The  special  duty  and  author^ 
ity  of  taking  and  certifying  acknowledg- 
ments  is  given  him.  But  he  acts  as  an 
officer  with  a  special  authority  for  each 
particular  case.  He  is  to  take  an  acknowl- 
edgment, and  certify  it,  as  parts  of  the 
same  transaction.  After  taking  the  ac- 
knowledgment and  making  and  deliver- 
ing the  return,  his  functions  cease,  and  be 
is  discharged  from  all  further  authority. 
He  has  no  power  to  amend  his  return 
afterwards.  Bours  v.  Zachariahy  11  CaL 
2S2. 


nL  Acknowledgment    of  a   Mab- 
BiED  Woman. 

28.  The  acknowledgment  b  a  necessary 
part  of  a  conveyance  of  real  estate  by  a 
married  woman;  up  to  the  last  moment 
she  may  retract  the  execution  of  the  deed. 
Sdover  V.  American  Bussian  Comm.  Co., 
7  CaL  275. 

29.  It  is  not  in  the  power  of  a  court 
of  equity  to  compel  a  married  woman  to 
correct  an  insufficient  acknowledgment 
BarreU  v.  Tewksbiiry,  9  CaL  15. 

30.  In  the  adknowledgment  of  a  mar- 
ried woman  to  a  deed,  there  must  be  a 


privy  examination.    KendaU  v.  MiUer,  9 
Cal.  592. 

31.  A  justice  of  the  peace  cannot  take 
and  certify  the  acknowledgment  of  a  mar- 
ried  woman.  It  must  be  done  by  a  justice 
of  the  supreme  courts  judge  of  a  district 
court,  county  judge,  or  notary  public^ 
KendaU  v.  MiUer,  9  Cal.  592 ;  see  Goods 
V.  Smith,  13  CaL  84,  post 

32.  The  certificate  of  an  acknowledg- 
ment of  a  married  woman  to  a  deed  must 
state  that  the  contents  of  the  deed  were 
explained  to  her ;  otherwise  it  is  defective, 
and  will  not  pass  her  interest  in  the  estate. 
PeoM  V.  Barbiere,  10  Cal.  440. 

33.  Under  our  law,  no  presumption  of 
knowledge  of  the  contents  of  an  instru- 
ment, on  the  part  of  a  married  woman, 
arises  from  the  fact  of  executing  and  ac- 
knowledging it;  the  contents  must  be 
made  known  to  her.     lb. 

34.  The  words  "  undue  influence  "  be- 
ing omitted  in  the  acknowledgment  of  a 
wife  does  not  render  it  invalid.  Goode  v. 
Smith,  13  CaL  84. 

35.  A  justice  of  the  peace  can  take 
the  acknowledgment  of  a  wife  to  a  deed 
as  well  as  a  notary,  and  there  is  no  good 
reason  why  he  should  not     lb. 

36.  When  an  acknowledgment  is  de- 
fective in  any  substantial  particular,  the 
femme's  title  did  not  pass.  Morrisons. 
Wilson,  13  Cal.  498. 

37.  Where  the  jury  and  court  are  sat- 
isfied that  the  wife  understood  English,  at 
the  time  of  executing  and  acknowledging 
a  note  and  mortgage  upon  the  homestead, 
there  was  no  necessity  for  an  interpreter 
to  explain  the  contents  of  the  mortgage. 
Pfeiffer  v.  Biehn,  13  CaL  647. 

38.  To  the  efficacy  of  a  conveyance  of 
her  real  estate  by  a  married  woman,  it  is 
essential  that  she  should  join  with  her  hus- 
band in  its  execution,  and  state,  on  a  pri- 
vate examination   at  the  time,  separate 
and  apart  from  him,  and  without  his  hear- 
ing, that  she  executed  the  same  freely, 
without  fear  of  him,  or  compulsion,  or  un- 
due influence  from  him,  and  that  she  does 
not  wish  to  retract  its  execution^    This 
private  examination — ^this  determination 
of  the  will  as  to  the  retraction  of  the  ex- 
ecution-—€ire  not  matters  which  can  be 
delegated  to  another.     MoU  v.  Smith,  16 

Cal.  556. 
See  Admission,  Conyetance,  Deed, 
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Acquittal. — When  an  Action  will  Lie. 


ACQUITTAL. 


1.  Thedefendantwas  convicted  of  man- 
elaughter  upon  an  indictment  charging 
murder,  which  verdict  was  set  aside :  held, 
that  on  a  second  trial  the  defendant  can 
plead  the  former  conviction  of  manslaught- 
er as  an  acquittal  of  the  crime  of  murder, 
and  can  only  be  retried  for  manslaughter. 
People  V.  Gihnore,  4  Cal.  376;  People  v. 
Backm,  5  Cal.  278. 

2.  Accessories  may,  by  the  act  of  this 
State,  be  indicted  and  tried  with  the 
principal,  or  separately,  and  either  may 
be  convicted  or  acquitted  without  refer- 
ence to  the  previous  conviction  or  ac- 
quittal of  the  other.  People  v.  Bearss^ 
10  Cal.  69. 

See  Crimiital  Law. 


ACTIONS. 

I.  When  an  Action  will  Lie. 
II.  Form  of  Actions. 

1.  Under  the  Code. 

3.  A  Party  is  honnd  by  his  Action. 

3.  Consolidation  of  Actions. 

4.  By  or  against  whom  Actions  will  Lie. 

fa. J    By  tcliom, 
fh.J    Againtt  whom, 

5.  When  Assignable. 

6.  Process. 


I.  When  an  Action  will  Lie. 

1.  An  action  cannot  be  maintained 
against  A  to  recover  damages  for  a  tres- 
pass to  real  estate  committed  by  B.  Lick 
V.  Stevenson,  1  Cal.  129. 

2.  Where  a  contract  is  made  to  convey 
land  by  a  quit  claim  deed  at  a  future  time, 
an  action  cannot  be  maintained  by  the 
vendee  against  the  vendor,  on  the  ground 
that  a  third  person  has  intruded  upon  a 
portion  of  the  land  and  the  vendee  can- 
not obtain  possession,  there  being  no  stip- 
ulation in  the  contract  that  the  vendee 
shall  be  put  in  possession.  Tewhshury  v. 
Laffan,  1  CaL  130. 

8.  An  action  founded  upon  a  statute  to 
recover  a  penalty,  where  no  penalty  is  im- 
posed by  the  statute,  caimot  be  sustained. 


Board  of  Health  v.  Pacific  Mail  S.  S. 
Co.,  1  CaL  198. 

4.  A  possessory  action  cannot  be  main- 
tained under  Mexican  law  by  a  person  who 
has  acquired  his  titles  subsequent  to  the 
intrusion  complained  of.  Sunol  v.  Hep- 
hum,  1  Cal.  259. 

5.  The  statute  authorizing  the  granting 
of  a  license  to  keep  a  gambling  house 
could  not  be  construed  as  conferring  a 
right  of  action  to  sue  for  a  gaming  debt, 
but  protection  solely  against  a  criminal 
prosecution.     Bryant  v.  Mead,  1  Cal.  444. 

6.  An  action  for  debt  will  not  lie  against 
a  keeper  of  a  gaming  table  without  li- 
cense, to  recover  the  amount  of  license ; 
the  only  redress  is  by  indictment.  People 
V.  Oraycroft,  2  Cal.  244. 

7.  When  new  parties  in  interest  are 
known  to  the  plaintiff,  it  adds  strength  to 
his  right  of  a  new  action  af)er  judgment 
had.     TVuehody  v.  Jacobson,  2  Cal.  283. 

8.  After  the  purchase  of  property  by 
plaintiff  at  shenSOTs  sale,  he  has  a  right  to 
sue  for  possession.  *  And  the  dif  covery  of 
a  fraud  after  suit  brought,  would  entitle 
him  so  to  shape  his  action  as  to  include  it, 
for  the  consideration  of  the  court.  lb. 
284. 

9.  The  district  attorney  may  at  any 
time  after  the  adjournment  of  the  term  of 
the  court  maintain  an  action  on  a  recogni- 
zance declared  forfeited,  and  proceed 
against  the  bail.  People  v.  Carpenter^ 
7  Cal.  403. 

10.  A  judgment  obtained  by  publica- 
tion of  summons  against  a  defendant  then 
out  of  the  State  in  which  the  judgment  is 
rendered,  though  it  may  be  enforced  against 
his  property  in  that  State,  has  no  binding 
force  in  personam,  and  is  a  mere  nullity 
when  attempted  to  be  enforced  in  another 
State.    Kane  v.  Cook,  8  Cal.  455. 

11.  There  is  nothing  in  our  statute 
which  divesta  the  right  to  maintain  an  ac- 
tion on  a  judgment  at  law.  Ames  v.  Hoy, 
12  Cal.  19 ;  i^uart  v.  Lander,  16  CaL 
375. 

12.  An  action  can  be  maintained  at 
law  upon  a  decree  in  equity  for  a  specific 
sum  of  money,  whenever  a  sum  liquidated 
and  made  definite  by  contract  or  judgment 
is  recoverable.    Ames  v.  Hoy,  12  CaL  20. 

13.  Where  the  owner  of  a  lot  neglects 
for  three  days  after  notice  from  the  super- 
intendent of  public  streets  of  said  city  to 
repair  the  street  in  front  of  his  lot,  as  re- 
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Fonn  of  Actions. — A  Party  ia  bound  by  his  Action. — Coneolidation  of  Actions. 


quired  bj  statute,  the  Buperintendent  has 
tiie  right  to  make  a  contract  for  that  pur- 
pose ;  and  an  action  will  lie  in  the  name 
of  the  party  performing  the  work  against 
the  owner  of  the  lot  adjacent  for  the 
amount     Hart  v.  GavtUj  12  Cal.  478. 

14.  Relief  from  a  judgment  against  an 
insolvent  may  be  by  motion  to  discharge 
it,  unless  there  be  suspicion  of  fraud  in  the 
release  of  the  insolvent  No  formal  action 
is  necessary.  JMay  v.  CarperUiery  13 
CaLl77. 


n.  FoBM  OF  Actions. 
1.  Under  the  Code. 

15.  The  code  provides  that  there  shall  be 
but  one  form  of  civil  action,  but  it  does  not 
intend  to  abolish  all  distinctions  between 
law  and  equity  as  to  actions.  The  inno- 
vation extends  only  to  the  form  of  action 
and  the  pleadings,  while  the  technicalities 
of  pleading  have  been  dispensed  with. 
DeioiU  V.  Hays^  2  Cal.  468 ;  Payne  v. 
Tr^weU,  16  Cal.  243. 

16.  The  distinction  in  the  form  of  ac- 
tions ex  delicto  and  ex  contractu  was 
abolished  by  statute,  but  the  general  prin- 
ciples which  govern  such  actions  are  re- 
tained. JLubert  V.  Chauviteau,  3  Cal. 
463, 

17.  When  personal  property  is  tortu- 
ously taken,  Uie  party  aggrieved  may 
waive  the  action  in  tort,  and  sue  in  as- 
sumpsit for  the  value  of  the  property. 
Fraii  V.  Clark,  12  CaL  90. 

18.  An  action,  to  recover  a  judgment 
against  an  administrator,  for  money  em- 
bezzled by  his  intestate,  pending  winch  a 
bill  in  equity  was  filed  to  recover  the  prop- 
erty bought  with  the  money,  and  prosecut- 
ed to  a  decree  afler  judgment  was  taken 
at  law  for  the  amount,  evidences  no  such 
distinct  and  deliberate  choice  to  take  the 
general  claim  on  the  estate  for  money,  in 
lieu  of  the  claim  on  this  property,  as  to  bar 
plaintiff  from  prosecuting  his  equitable 
daim.      WeUs  v.  Bolnnson,  12  Cal.  142. 

19.  Where  one  having  a  claim  to  collect 
agreed  with  another  to  take  his  claim 
against  the  common  debtor  and  treat  it  as 
big  own  in  any  suit  brought  for  the  debt, 
costs,  and  expenses  to  be  shared  pro  rata, 
and  afterwards  prosecuted  both  claims  to 
judgment  in  his  own  name,  and  in  his  own 


name  bought  the  property  of  the  defendant 
on  execution  sale,  and  lefl  it  with  an  agent 
for  sale,  he  is  not  liable  for  money  had 
and  received,  or  in  indebitatus  assumpsit 
Herrtck  v.  Hodges,  13  Cal.  433. 

20.  A  suit  to  enforce  a  particular  Uen, 
under  the  act,  is  a  proceeding  to  enforce 
all  the  liens  f^ainst  the  property.  And  an 
intervention  in  a  suit  already  pending,  if 
filed  within  six  months,  is  as  much  a  com- 
pliance with  the  act  as  an  original  suit 
Mar$  V.  McKay,  14  Cal.  129. 

21.  Proceedings  for  the  settlement  of 
an  estate  and  matters  connected  therewith 
are  not  civU  actions  within  the  meaning  of 
sections  18  to  20  of  the  civil  code.  Es- 
tate of  Scott,  15  Cal.  221. 

See  Complaint,  Pleadings. 


2.  A  Party  is  bound  by  his  Action. 

22.  If  an  action  be  improperly  com- 
menced, the  party  bringing  it  having  ob- 
tained the  benefit,  cannot  avoid  the  respon- 
sibility he  may  have  thus  incurred  by 
pleading  his  own  misfeasance.  Turner  v. 
BiOayram,  2  Cal.  522. 


3.  Consolidation  of  Actions, 

23.  The  law  will  not  tolerate  a  division 
of  a  joint  right  of  action  into  several  ac- 
tions. Nightingale  v.  ScanneU,  6  Cal. 
509. 

24.  A  defendant  shall  not  be  harassed 
with  several  suits  for  the  same  matter  at 
the  same  time ;  the  pendency  of  one  suit 
may  be  pleaded  in  abatement  of  the  other. 
Seligman  v.  Kalkman,  8  Cal.  216. 

25.  It  often  happens  that  a  party  has 
his  election  to  pursue  one  of  two  or  more 
remedies,  but  he  should  not  pursue  sev- 
eral at  one  and  the  same  time.     lb.  217. 

26.  A  creditor  has  not  the  right  to  as- 
sign a  debt  in  parcels,  and  thus  by  split- 
ting up  the  cause  of  action,  subject  the 
debtor  to  the  costs  and  expenses  of  more 
suits  than  the  parties  originally  contem- 
plated.   Marziou  v.  Pioche,  8  Cal.  536. 
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4.  By  or  aga^t  whom  Actions  wiU  Ue. 
(a.)  By  whom, 

27.  One  copartner  cannot  sue  another 
unless  by  bill  for  a  dissolution,  praying  for 
an  account  Bus$eU  y.  Ford,  2  Cal.  87 ; 
Buckley  v.  Carlisle,  2  Cal.  420 ;  Stone  v. 
Fouse,  3  CaL  292 ;  Nugent  v.  Locke,  4 
Cal.  820 ;  Bamstead  v.  Empire  Mining 
Co.,  5  Cal.  299. 

28.  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of 
determining  an  adverse  claim  which  the 
latter  makes  against  the  former  for  money 
or  property,  upon  an  alleged  obligation ; 
but  the  defendant  has  his  rights  to  any 
provisional  remedy  in  law.  King  v.  HaU, 
5  Cal.  84. 

29.  The  right  of  a  member  of  an  mcor- 
porated  oompany  to  sue  a  corporation  is 
undoubted;  Bamstead  v.  Empire  Min- 
ing Co.,  5  Cal.  299. 

30.  Actions  for  the  diversion  of  the  wa^ 
ters  of  ditches  are  in  the  nature  of  actions 
for  the  abatement  of  nuisances,  and  may 
be  maintained  by  tenants  in  common  in 
a  joint  action.  Park  r.  KiUam,  8  Cal. 
79. 

81.  Where  two  persons  are  employed 
by  the  claimants  of  a  tract  of  land  under 
Mexican  title,  as  agents  to  procure  the 
confirmation  of  the  grant,  and  services 
are  rendered  and  expenses  incurred  by  the 
agents :  held,  that  such  services  and  ex- 
penses are  individual  in  their  character 
and  not  joint,  and  that  separate  actions 
may  be  mmntained  by  such  agents  for 
their  expenses  thus  incurred.  Conner  v. 
Ifutchinson,  12  CaL  127. 

82.  An  action  brought  by  an  agent  in 
his  own  name  for  a  trespass  in  taking  and 
converting  coin  from  the  possession  of  the 
agent*  in  which  action  the  jury  found  that 
the  coin  belonged  to  the  principal,  and 
gave  only  nominal  damages,  is  no  bar  to 
an  action  by  the  principal  for  such  coin. 
Pico  V.  Webster,  12  CaL  141. 

83.  An  alien  friend  may  sue  an  Ameri- 
can in  the  consular  courts  of  China,  estab- 
lished there  under  the  treaty  of  1844. 
Forbes  v.  ScanneU,  13  Cal.  283. 

34.  An  action  upon  a  duty  due  by  an 
auctioneer  to  the  State,  under  a  special 
statute,  not  being  a  prosecution,  but  a  civil 
action  for  the  recovery  of  money  due  the 
State,  is  properly  brought  in  the  name  of 


the   State.     State  y.  Poulterery  16  CaL 
582. 

35.  Executors  have  the  right  to  insti- 
tute actions  under  the  general  authority 
conferred  upon  them  by  the  statute.  No 
special  authorization  irom  the  probate 
court  is  necessary  in  such  cases.  Bal- 
lock  V.  Alixer,  16  CaL  579, 


(i.)  Against  whom* 

86.  A  county  government*  is  a  por^ 
tion  of  the  State  government,  and  as  there 
is  no  remedy  against  the  State,  there  can 
be  none  against  the  county.  Bunsacker  y. 
Borden,  5  Cal.  290. 

87.  A  party  cannot  be  imprisoned  un- 
der a  judgment  in  a  civil  action  for  as- 
sault and  battery.  Ejc  parte  Prader,  6 
Cal.  240. 

38.  Counties  are  quasi  corporations, 
*and  can  sue  and  be  sued,  according 
to  the  act  of  May  11th,  1854.  Price  y. 
Sacramento  County,  6  Cal  255 ;  Thiol' 
umne  County  v.  Stanislaus  County,  6  Oal. 
442;  Gilman  v.  CovUra  Costa  County,  6 
Cal.  677 ;  8  Cal.  57 ;  Placer  County  v. 
Astin,S  Cal.  805. 

89.  In  the  absence  of  any  statute  to 
that  effect,  the  State  cannot  be  sued,  and 
the  judgment  against  her  is  erroneous. 
People  V.  Talmage,  6  Cal.  258. 

See  Defendant,  Parties,  Plaint- 
iff. 


5.  When  Assignable. 

40.  A  cause  of  action  arising  out  of  a 
tort  is  not  assignable.  Oliver  v.  Walshj  6 
Cal.  456. 


6.  Process* 

41.  Mere  cognizance  of  the  existence 
of  an  action  is  not  notice  in  a  legal  sense. 
The  notice  must  apprise  the  party  whose 
rights  are  to  be  aSected  of  what  is  re- 
quired   of   him,  and    the   consequences 


*  Tbe  opinion  In  ffmiuaeter  r.  Borden^  5  Cal.  290,  has  be- 
come abrogated  by  the  act  of  Ma/  11th,  1864,  Rtatatoa.  p. 
194,  enablins  a  coon^  to  rao  or  be  raed,  which  act  has 
received  Judicial  constmction  tai  Price  t.  Saeramenf 
County t  6  CaL  256,  and  other  caaes. 
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which  may  follow  if  he  neglect  to  defend 
the  action.     Peahody  y.  Phslp$y  9  Cal.  226. 

42.  To  support  a  plea  in  abatement 
founded  on  the  pendency  of  a  prior  action, 
it  is  necessary  that  process  issue  in  such 
former  action,  or  that  there  be  an  appear- 
ance such  as  would  waive  the  issuance  of 
process.  Conger  v.  Weavevy  10  Cal.  238 ; 
Primm  v.  Gray,  10  Cal  522. 

48.  Where  a  complaint  was  filed  on  the 
thirtieth  day  of  October,  1856,  and  no 
smnmons  was  issued  thereon,  and  an 
amended  complaint  was  filed  on  the 
twenty-sixth  of  January,  1857,  and  sum- 
mons issued  thereon:  held,  that  the  ac- 
^D  was  not  commenced  until  the  issu- 
ing of  the  summons.  Green  v.  Jackson 
W.  Co,,  10  Cal.  375. 

See  Summons. 


ACTIONS,  JOINDER  OF. 

1.  If  several  causes  of  action  are  im- 
properly united  in  the  same  action,  the 
objection  must  be  taken  by  demurrer  or  it 
will  be  deemed  to  be  waived,  and  the  ac^ 
tion  will  be  sustained.  Macondray  v. 
Simnums.  1  Cal.  395  ;  Gates  v.  Kieff,  7 
CaL  12$1  Afarius  v.  Bicknell,  10  Cal. 
224 ;  Clark  v.  Boyreau,  14  Cal.  638. 

2.  A  contract  contained  a  covenant  for 
stipulated  damages,  and  by  the  same  con- 
tract the  parties  were  constituted  partners : 
it  was  held,  that  in  an  action  on  said 
oontract  the  legal  demand  for  damages 
could  be  joined  with  the  equitable  demand 
for  a  dissolution.  Stone  v.  Fouse^  3  Cal. 
294. 

3.  In  a  complaint  for  trespass,  the 
plaintiff  in  one  count  claimed  five  hun- 
dred dollars,  the  alleged  value  of  the 
property  destroyed,  and  five  hundred  dol- 
lars damages :  it  was  held,  that  these  causes 
of  action  were  properly  joined.  Tendesen 
V.  JforiAoiZ,  3  CaL  440. 

4.  A  daim  for  damages  for  a  personal 
tort  cannot  properly  be  united  in  an  action 
with  a  demand  cognizable  in  equity.  Mayo 
V.  Madden,  4  CaL  28.* 

5.  A  claim  for  possession  of  real  prop- 
erty, with  damages  for  its  detention,  can- 

*  la  the  opinion  of  Oatet  t.  Eieff^  7  C«1. 126,  the  court 
"Mcdttet  tVe  cMe  of  Jloyo  v.  Madden^  4  CaL  2S,  was  not 


not  be  joined  with  a  claim  tor  fvnj?*- 
quential  damages  arising  from  u  riuuii!' 
of  a  road,  by  which  a  tavern  keeiK"*  Ukiv- 
have  been  injured  in  his  businf*?^.  ix*?"** . 
V.  Sacramento   Turnpike  Co.,  />  C'al.  -i'" . 

6.  It  is  not  misjoinder  of  cautHf>  o*  :i«  - 
tion  to  demand  in  the  same  anion  tin.' 
defendant  account  for  and  refund  »  vr*- 
portion  of  the  outfit  and  advance^  mau« 
by  plaintiff,  as  agreed  in  the  same  comra*;:. 
Garr  v.  Redman,  6  CaL  576. 

7.  A  party  may  declare  in  torL  mu'i^" 
our  pleadings,  and  at  the  same  tim^-  u^i 
for  the  equitable  interposition  of  tlK-  vi.mr 
to  protect  the  subject  matter  in  litipifiMi 
until  the  cause  is  heard,  (rates  v.  A'^f' 
7  Cal.  125  ;  Marius  v.  BickneU,  1<»  Ciu. 
224  ;   Weaver  v.  Conger,  10  CaL  2;rr. 

8.  A  complaint  which  joins  an  actiui.  («' 
"  trespass  quare  clausum  fregit,"  ej*-i-uij»-ii 
and  prayer  for  relief  in  chancer}^  will  i»* 
held  bad  on  demurrer.  To  sustain  mhi 
complaint  would  be  subversive  of  al'  u- 
rules  of  pleading.  Bigelow  v.  Gove.  1  L^. 
135. 

9.  It   is   not  necessary,  in   an  a<'i- 
against  a  sheriff  to  recover  dama^<'-  • 
addition  to  the  $200  imposed  bv  ]a>^  ;.  - 
penalty)  for  a  failure  to  execrut*'  aii<i  j»  •  • 
process,  that  two  suits  should  h*-  I^kni; 
Damages  and  the  penalty  mar  Ih-  i  — 
ered  in  one  suit.     Pearkes  v.  Frt^r,  . 
642. 

10.  An  action  at  law  which  pray, 
judgment  against  the  part}-  who  •  >• 
the  note  sued  upon  may  be  joijj<-*i  •• 
equitable  demand  to  forecloiie  a  lii*  . 
given  by  that  party  and  liih  %\  • 
cure  the  payment  of  the  not^^.     j.. 
Forbes,  10  CaL  300;  Rowe  v.  7/. 
tain  Water  Co.,  10  CaL  44 }  j 
Uehy,  14  CaL  157. 

11.  In  an  action  for  injuti- 
ing  claim,  a  claim  for  dama^i-^ 
tiff  by  reason  of  the  break *i.^ 
defendant's  dam,  and  the 
ing  away  of  the  pay-dir; 
may  properly  be  joine<i 
damages  in  the  preveuu.. 
working  his  claim.     Ft  ««»* 
Water  Co,,  12  CaL  b:r. 

12.  The  union  in  om- 
plaint,   of  an  alle^iUi^. 
have  wrongfully  bi-.. 
aj^ross  Mormon  Ci' 
water  of  said  cre#-i  ■ 
nel,"  etc.,  and  thitr 
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with  an  allegation  that  ^^  defendants  have 
constructed  gates,  etc,  in  their  said  dams 
and  flumes,  which  they  hoist  for  the  pur- 
pose of  cleaning  out  said  dams  and  flumes 
of  slum,  stone  and  gravel,"  the  accumula- 
tion of  which  renders  the  water  useless  to 
plaintiff,  does  not  make  the  complaint  de- 
murrable on  the  ground  that  it  unites  sev- 
eral distinct  causes  of  action  in  one  count. 
Gale  V.  Tuolumm  Water  Co.,  14  Cal.  27. 

13.  Common  counts  cannot  all  be  united 
in  one  count,  as  one  cause  of  action,  with- 
out any  specification  of  the  sums  due  upon 
each  several  cause.  Bitckingham  v.  Wa- 
ters, 14  Cal.  147. 

14.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of 
the  premises,  an  injunction  restraining  the 
commission  of  trespass  in  the  Qature  of 
waste  pending  the  action ;  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought. 
Natoma  Water  and  Mining  Co,  v.  Clurkin^ 
14  Cal.  548. 

15.  Though  the  prayer,  or  one  of  the 
prayers,  may  indicate  a  distinct  cause  of 
action  against  one  defendant,  yet  it  is  im- 
material if  the  allegations  of  the  complaint, 
taking  them  aU  together,  make  no  homo- 
geneous case  as  against  all  the  defend- 
ants.    De  Leon  v.  Higuera,  15  Cal.  495. 

16.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc,  setting  out 
a  copy ;  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is 
indebted  to  plaintiff  thereon  in  the  sum, 
etc.  The  complaint  then  avers  :  "  Plaint- 
iff further  shows  that  after  said  note  was 
executed,  etc.  *  *  *  defendant,  by 
virtue  of  *  *  *  proceedings  in  insol- 
vency, etc.  *  *  ♦  claims  to  have  been 
discharged  from  the  payment  of  the  note 
and  debt  hereinbefore  mentioned ;  and 
plaintiff  further  shows  that  after  said  dis- 
charge as  aforesaid,  on  or  about    *     * 

*  defendant  promised"  the  payee  and 
other  persons  that  he  would  pay  said  note 
to  said  payee  on  demand,  etc. ;  and  that 
defendant  thereby  revived  said  obligation, 
etc. :  held,  that  the  complaint  does  not  set 
up  two  causes  of  action ;  that  the  gi-ava- 
men  of  the  action  was  designed  to  be  the 
promise,  the  previous  indebtedness  being 
aver^d  as  matter  of  inducement.  Smith 
V.  Richmond^  15  Cal.  502. 

17.  An  objection  that  one  of  two  counts 


in  a  complaint  is  an  equitable  cause  of  ac- 
tion, and  should  not  be  tried  by  jury,  must 
be  taken  at  the  time,  and  cannot  be  urged 
on  appeal  if  not  so  taken.  Baker  v.  Jo- 
seph, 16  CaL  177. 


^^^^^^^0^^^^^^^^^^^*0^^^^^*^*^*^*^*^^^ 


ADJOURNMENT. 

1.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  is  invalid,  and  will 
be  set  aside  as  void.  Smith  v.  ChicheS" 
ter,  1  Cal.  409 ;  Coffinherry  v.  Horrill,  5 
Cal.  493 ;  Peahody  v.  Phelps,  7  Cal.  53 ; 
Wicks  V.  Ludwig,  9  Cal.  175. 

2.  Afler  the  adjournment  of  the  term 
no  power  remains  in  the  court  to  set  aside 
the  judgment,  or  grant  a  new  trial,  except 
as  provided  by  statute,  unless  the  right  is 
saved  by  proper  mot  ion.  BaldtPin  v.  Kra- 
mer, 2  Cal.  583 ;  Morrison  v.  Dapman,  4 
Cal.  257  ;  Suydam  v.  Pitcher,  4  Cal.  281 ; 
Carpentier  v.  Hart,  5  Cal.  407  ;  Jiobb  v. 
Hobb,  6  CaL  22 ;  Shaw  v.  Jifc  Gregor,  8 
Cal.  521. 

3.  The  fact  that  the  court  was  adjourned, 
though  not  for  the  term,  at  the  time  set  for 
the  hearing  of  objections  of  creditors  to 
an  insolvent's  discharge,  and  that  the  hear- 
ing took  place  before  the  judge  at  cham- 
bers, is  no  valid  objection  to  the  discharge. 
Clarke  v.  Ray,  6  Cal.  604. 

4.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  may  be  set  aside, 
if  there  has  been  no  service  of  summons 
upon  the  defendants.  Carpentier  v.  Hart, 
5  Cal.  407 ;  Pico  v.  CanUo,  7  Cal.  82 ; 
Shaw  V.  McGregor,  8  Cal.  521. 

5.  A  district  attorney  may  at  any  time 
afler  the  adjournment  of  the  term  of  the 
court  at  which  the  recognizance  is  declared 
forfeited,  proceed  against  the  bail.  Peo- 
ple V.  Carpenter,  7  Cal.  403. 

6.  While  the  term  lasts,  the  court  has 
power  to  amend  the  record.  After  the 
term  had  passed,  the  record  cannot  be 
amended,  unless  there  is  something  in  the 
record  to  amend  by.  Branger  v.  Cheva- 
lier, 9  Cal.  173. 

See  Continuance. 
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ADMINISTRATORS  AND  EXECU- 
TORS. 

I.  Jurisdiction  of  an  Administrator. 

1.  Resignation  or  Removal  of  an  Adminis- 

trator. 

2.  Who  may  Administer. 
n.  Fees  of  an  Administrator. 

HL  Actions  by  or  against  Administrators. 

1.  By  an  Administrator. 

2.  When  the  Administrator  is  a  necessary 

Party  Plaintiff. 

3.  Against  an  Administrator. 

4.  When  an  Administrator  is  a  Necessary 

Party  Defendant. 

5.  Of  the  Pleadings. 

6.  Of  the  Costs  against  an  Administrator. 

7.  Of  the  Judgment  against  an  Administra- 

tor. 
IV.  An  Elzecntor  may  be  a  Witness  to  the  £x- 

ecntion  of  a  Will. 
v.  Powers  of  an  Administrator. 

1.  llay  Assign  a  Judgment. 

2.  Liabilities  of  an  Administoator. 
TI.  Inventory  of  an  Estate. 

VII.  CJaims  against  an  Estate. 
VIII.  Liens  against  Property  in  the  hands  of  an 
Administrator. 
IX  Property  in  the  hands  of  an  Administrator. 
X.  Sales  by  an  Administrator. 
XL  final  Account  of  an  Administrator. 


L  Jurisdiction   op  Administration. 

1.  Two  jurisdictional  facts  must  exist 
to  support  administration  in  every  case ; 
first,  the  death  of  the  party ;  second,  his 
residence  within  the  county  at  the  time  of 
his  death.  They  must  be  alleged  in  the 
petition  and  be  true  in  point  of  fact  Beck- 
ett V.  Selovevj  7  Cal.  233 ;  HdynesY.  Weeks, 
10  CaL  118. 

2.  To  Test  the  incoming  administrator 
with  title  to  an  estate,  there  must  be  a 
grant  of  letters  of  administration  to  him ; 
the  mere  handing  over  of  the  papers  by 
the  old  administrator  to  the  new  is  insuffi- 
cient.   Rogers  v.  Uoherleiny  11  CaL  129. 


1.  Eesignation  or  Removal  of  an  Admin- 
istrator, 

3.  Where  the  administrator  resigns, 
leaving  the  administration  incomplete, 
^re  is  no  final  rule  of  compensation. 
The  probate  court  should  apportion  it  in 


reference  to  the  compensation  fixed  by  law 
for  the  whole,  according  to  sound  discre- 
tion.    Ord  V.  LitOe,  3  Cal.  389. 

4.  The  compensation  allowed  by  law  to 
executors  upon  the  whole  value  of  the  es- 
tate, both  real  and  personal,  only  applies 
when  the  administration  is  complete  and 
the  estate  is  finally  settled.    Ih. 

5.  An  administrator  resigned  and  ap- 
peared in  court  to  have  a  final  settlement 
of  his  accounts.  The  judge  found  him  in- 
debted to  the  estate  in  a  large  sum,  and 
ordered  him  to  pay  it  into  court  Upon 
his  refusal,  he  was  prosecuted  on  his  bond : 
held,  the  action  does  not  lie,  as  the  order 
was  illegal,  and  he  was  not  bound  to  pay 
the  money  into  court  Wilson  v.  Heman" 
dez,  5  CaL  443. 

6.  The  probate  judge,  as  the  general 
supervisor  and  guardian  of  the  estates  of 
deceased  persons,  has  power  by  law  to 
suspend  or  remove  an  administrator  when- 
ever he  has  reason  to  believe,  either  from 
his  own  knowledge  or  from  credible  infor- 
mation, that  such  administrator  has  fraud- 
ulently wasted  or  mismanaged  the  estate, 
or  is  about  to  do  so,  or  has  become  incom- 
petent to  manage  it  An  appellate  court 
should  not  interfere  with  the  order,  ex- 
cept in  case  of  gross  abuse  of  discretion. 
Decks  EstaU  v.  Gherke,  6  Cal.  669. 

7.  The  fair  inference  to  be  drawn  from 
the  act  regulating  estates  of  deceased  per- 
sons is,  that  the  permission  given  an  exec* 
utor  or  administrator  to  resign  in  the  one 
case  specified  is  a  negative  of  such  right 
in  aU  others.  Haynes  v.  Me^,  10  Cal. 
116. 

8.  Where  an  administrator  filed  in  the 
probate  court  his  resignation,  and  on  the 
same  day  the  court  made  an  order  reciting 
that  the  administrator  had  filed  his  resig- 
nation and  required  him  to  turn  over  the 
efiects  of  the  estate  to  and  settle  with  the 
public  administrator,  and  when  such  set- 
tlement should  be  fully  made  the  adminis- 
trator and  his  sureties  be  released,  and 
where  no  final  settlement  was  made :  held, 
that  such  act  was  an  acceptance,  on  the 
part  of  the  court,  of  such  resignation.  Ih. 
118. 


2.   Who  may  Administer* 

9.  The  statute  provides  that  any  other 
of  the  next  of  kin  who  would  be  entitled 
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to  share  in  the  distribntion  of  the  estate 
shall  be  entitled  to  administer,  it  must  be 
construed  to  mean  the  next  of  kin  capa- 
ble of  inheriting,  or  who  would  be  entitled 
to  distribution  if  there  be  no  nearer  kin- 
dred.    Anderson  v.  Potter,  5  CaL  64. 

10.  The  brother  of  deceased  being  en- 
titled to  letters  of  administration  on  the 
estate,  gave  D.,  a  stranger,  a  writing,  re- 
questing the  court  to  appoint  him  admin- 
istrator. D.  applied  for  letters,  annexing 
to  his  petition  said  writing.  At  the  hear^ 
ing,  the  brother  asked  leave  to  withdraw 
the  writing,  opposed  the  appointment  of 
D.,  and  prajed  letters  to  himself:  held, 
that  the  brother  waived  his  right,  and  that, 
having  encouraged  D.  to  go  to  the  ex- 
pense and  trouble  of  applying  for  letters 
of  administration,  he  is  estopped  from  with- 
drawing his  assent  and  waiver,  or  renun- 
ciation.    Estate  of  Ktrtlan,  16  Cal.  165. 

11.  The  mere  fact  that  one  is  not  of  kin 
to  the  deceased  does  not  incapacitate  him 
to  hold  the  office  of  administrator.  A 
stranger  is  legally  competent,  though  the 
other  parties  named  in  Uie  fifty-second  sec- 
tion of  the  act  concerning  the  estates  of  de- 
ceased persons  are  entitled  to  priority.    H, 

12.  The  sixty-sixth  section  of  that  act 
does  not  restrict  the  power  of  appointment 
given  in  the  fifly-second  section.  The  ob- 
ject of  this  section — ^the  sixty-sixth — au- 
thorizing the  appointment  of  some  compe- 
tent person  at  the  request  of  the  person 
entitled,  to  be  joined  with  such  person,  was 
to  allow  those  entitled  to  letters  the  aid  of 
others  more  competent     lb. 

13.  The  proviso  in  the  fifty-second  sec- 
tion of  the  act  to  regulate  the  settlement 
of  the  estates  of  deceased  persons,  as 
amended  by  the  act  of  April  2dd,  1855, 
extends  to  all  the  classes  of  persons  desig- 
nated in  the  section,  and  is  not  limited  to 
persons  embraced  within  the  tenth  class  ; 
and  a  surviving  partner,  though  a  brother, 
where  the  partnership  existed  at  the  time  of 
the  death  of  the  intestate,  cannot  be  admin- 
istrator.   Cornell  v.  GaUaher,  16  CaL  j67. 

3 

n.  Fees  of  an  Administrator. 

14.  Where  the  administrator  resigns, 
leaving  the  administration  incomplete, 
there  is  no  fixed  value  of  compensation. 
The  probate  court  should  apportion  it  in 
reference  to  the  compensation  fixed  by 


law  for  the  whole,  according  to  sound  dis- 
creti<m.     Ord  v.  Littley  3  Cal.  389. 

15.  The  compensation  allowed  by  law 
to  executors  upon  the  whole  value  of  the 
estate,  both  real  and  personal,  only  applies 
when  the  administration  is  complete,  and 
the  estate  is'finally  settled.     Jb, 

16.  An  administrator  being  compelled 
by  law  to  hold,  protect  and  guard  funds 
coming  into  his  hands,  which  he  has  rea- 
son to  believe  to  be  assets  of  the  estate, 
until  the  right  to  the  funds  can  be  deter- 
mined, is  entitled  to  his  commissions  there- 
on.    Wells  V.  BobinsoHy  13  CaL  143. 


m.  Actions  bt  or  against   Ad- 
ministrators. 

1.  B^  an  Admintsirator. 

17.  The  common  coaneil  of  Sacramento 
by  resolution  made  an  appropriation  to 
the  mayor  of  the  city  of  $10,000,  reciting 
meritorioas  services  (but  such  as  were 
within  his  official  duty)  as  the  considera- 
tion, which  was  exclusive  of  his  salary, 
which  was  regularly  paid.  The  mayor 
died  the  day  the  appropriation  was  passed, 
and  did  not  accept  it  formally :  held,  that 
the  appropriation  ooald  not  be  recovered 
in  action  at  law  by  the  administrator. — 
Heslep  V.  City  of  SacramentOj  2  Cal.  581. 

18.  There  is  no  authority  for  prosecut- 
ing the  cause  in  the  name  of  a  deceased 
person ;  all  proceedings  ought  to  be  stay- 
ed until,  by  suggestion,  his  executor  or 
administrator  was  made  a  party.  Sanchez 
V.  Roach,  5  Cal.  248. 

19.  An  administrator,  by  our  statute, 
being  entitled  to  possession  of  the  real 
estate  of  the  deceased,  may  muntain 
ejectment;  and  where  the  complaint 
avers  title  in  the  administrator,  a  default 
admits  it    Curtis  v.  Herrich,  14  Cal.  119. 

20.  In  suit  by  an  administrator  aeainst 
defendant,  for  ^nyeraion  of  the  p^er^ 
of  the  estate  under  the  one  hundred  and 
sixteenth  section  of  the  statute  to  regulate 
the  settlement  of  estates,  the  proof  as  to 
the  right  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  confiicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendant;  and  refusal  by  him  to  surrender 
the  property,  charge  him  with  a  conver- 
sion.   Beckman  v.  Geddes,  14  Cal.  252. 
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2.   When  the  Administrator  is  a  necessary 
Party  Plaintiff. 

21.  In  thig  State  all  property  of  the 
deoeasedy  real  and  personal,  remains  in 
the  possession  of  the  administrator  until 
administration  of  the  estate  is  had,  or  a 
decree  of  distribution  is  made  by  the  pro- 
bate court  The  administrator  until  then 
is  the  proper  party  plaintiff  in  a  suit  to 
quiet  title  to  the  estate.  Curtis  v.  Sutter^ 
15  0^264. 


3.  Against  an  Administrator. 

22.  The  general  right  to  sue  an  admin- 
istrator was  taken  away  by  the  statute,  ex- 
cept in  case  of  presentation  and  rejection 
of  the  account,  and  the  declaration  should 
have  set  out  the  exception.  EUissen  v. 
HaXkt^  6  CaL  893 ;  FaUcMflr  v.  Fds(ym^ 
6  CaL  412 ;  HenUch  v.  Porter^  10  Cal. 
558. 

23.  Executors  who  have  entered  into 
and  possessed  a  leasehold  estate,  of  which 
their  testator  was  assignee,  are  liable  for 
die  rents  accruing  during  the  possession, 
as  assignees  de  bonis  propriis.  (Obiter.) 
SmOey  V.  Van  Winkle,  6  Gal.  606. 

24.  Where  an  administrator  is  sued  in 
equity  by  the  people,  to  compel  him  to 
pay  over  to  the  county  treasurer  money 
eonected  by  the  intestate  as  tax  collector : 
held,  that  he  occupied  the  position  of  one 
who  takes  possession,  without  authority,  of 
property  belonging  to  another,  and  that  he 
may  be  treated  as  a  trustee  de  son  tort. 
People  ▼.  HoughtdUngj  7  CaL  352 ;  Gun- 
ter  y.  JaneSy  9  CaL  658. 

2)5.  Where  the  adverse  possession  of 
the  defendant  was  wrongful  in  the  begin- 
ning, its  character  is  not  changed  by  the 
act  of  plaintiff,  consenting  to  the  appoint- 
ment of  defendant  as  administrator  of  the 
estate  upon  which  he  is  trespassing.  Tay- 
lor V.  Woodward,  10  Cal.  92. 

26.  M.,  a  married  woman,  had  a  sum 
of  money  left  her  by  bequest  during  co- 
verture ;  she  and  her  husband  joined  in  a 
power  of  attorney  to  O.,  authorizing  him 
to  demand  and  receipt  for  the  money, 
which  he  did,  and  the  husband  then  died. 
M.  brought  suit  for  the  money :  held,  that 
it  was  the  separate  property  of  M.,  and 


when  O.  received  it,  he  did  so  as  trustee 
of  M.,  and  it  could  not  be  charged  with 
money  advanced  to  the  husband,  and  a 
settlement  thereof  with  the  administrator 
of  her  husband  could  not  have  any  effect 
on  M.'s  rights,  although  these  defenses 
were  set  up.  Dickinson  v.  Owen,  11  Cal. 
75. 

27.  A  was  indebted  upon  a  note  and 
mortgage  to  B  in  the  sum  of  $40,000.  B 
assigned  the  note  and  mortgage  to  C,  and 
received  from  him  his  notes  in  lieu  thereof. 
Afterwards  A  mortgages  to  C,  together 
with  other  property,  the  property  pre- 
viously mortgaged  to  B,  subject  to  the 
first  mortgage,  for  which  C  was  to  advance 
to  A,  from  time  to  time,  sums  of  money 
not  to  exceed  $12,000,  to  enable  A  to  pay 
his  debts.  By  this  mortgage  C  was  au- 
thorized to  receive  the  rents  of  the  mort- 
gaged premises,  and  apply  .them  to  the 
payment  of  the  $12,000  and  interest,  and 
in  case  the  rents  should  not  be  sufficient 
for  that  purpose,  and  A  should  not  pay 
within  two  months  afler  request,  then  C 
was  to  sell,  and  out  of  the  proceeds  pay 
the  amount  and  interest  so  advanced.  C 
at  various  times  advanced  to  A  nearly 
$12,000,  and  collected  rents  to  the  amount 
of  $28,000.  Subsequently  C  died,  and 
his  executor  collected  the  rents  :  held,  in 
an  action  by  A  against  Cs  administrator, 
that  C  acted  in  the  purchase  of  the  note 
and  mortgage  of  B,  as  an  agent  of  A,  and 
that  A  was  entitled  to  the  trust  fund. 
Gunter  v.  Janes,  9  CaL  658. 


4.   When  an  Administrator  is  a  necessary 
Party  Defendant. 

28.  In  cases  of  joint  and  several  con- 
tracts, an  administrator  cannot  be  joined 
with  the  survivor ;  for  one  is  charged  de 
bonis  testatoris  and  the  other  de  bonis 
propriis.  Humphreys  v.  Crane,  5  Cal. 
176 ;  May  v.  Hawon,  6  Cal.  643. 

29.  Where  the  plaintiff,  in  an  action  to 
foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  the  summons 
and  before  judgment,  asks  for  a  decree  of 
sale  of  the  mortgaged  premises,  and  if  the 
same  is  not  sufficient  to  discharge  the  debt, 
then  for  a  judgment  over  against  the  es- 
tate, the  administrator  is  a  necessary  par- 
ty to  the  action.    Belloc  v.  Rogers,  9  CaL 
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125;  Hentsch  v.  Porter,  10  CaL  559; 
(limited  in  OoweU  v.  Buckelew,  14  Cal. 
642). 

30.  All  the  property,  both  real  and  per- 
sonal, belonging  to  the  estate  of  a  deceased 
person,  goes  into  the  possession  of  the  ad- 
ministrator, who  is  therefore  a  necessary 
party  to  all  suits  affecting  it.  Beckett  v. 
Selover,  7  Cal.  215 ;  Harwood  v.  Marye^ 
8  Cal.  580 ;  Haynes  v.  Meeh,  10  Cal.  120. 

31.  A  demand  that  a  mortgagee  be  sub- 
rogated to  rights  under  a  prior  mortgage, 
for  the  satisfaction  of  which  a  part  of  his 
mortgage  was  taken,  is  not  a  claim  in  the 
sense  of  the  statute  against  the  estate  of 
the  deceased  person.  The  administrator 
is  a  proper  party  for  the  purpose  of  liqui- 
dating the  amount  of  the  indebtedness. 
Carr  v.  Caldwell,  10  Cal.  385. 


5.   Of  the  Pleadings. 

32.  Where,  in  an  action  against  an  ad- 
ministrator, the  complaint  is  founded  on 
an  instrument  alleged  to  have  been  exe- 
cuted by  the  intestate,  it  is  not  necessary 
under  the  statute  that  the  administrator 
should  deny  the  signature  of  the  intestate 
on  oath.  It  must  be  proven.  Heath  v. 
Lent,  1  Cal.  411. 

33.  In  an  action  against  an  adminis- 
trator the  court  should,  if  asked,  charge 
the  jury  as  to  the  statute  time  within  which 
the  action  could  be  brought,  when  the 
claim  is  rejected.  Benedict  v.  Hoggin,  2 
Cal.  386. 

34.  A  person  who  was  not  a  party  to  a 
settlement  by  an  administrator  in  the  pro- 
bate court,  may  disregard  the  settlement, 
and  file  his  bill  in  chancery  to  compel  him 
to  account.  Clarke  v.  Perry,  5  Cal.  60 ; 
Belloc  V.  Rogers,  9  Cal.  129 ;  Deck's  Es- 
tate  V.  Gherke,  12  Cal.  438. 

35.  The  failure  of  a  party  to  aver  in 
his  complaint  that  he  has  presented  his 
claim  for  allowance  to  the  administrator, 
is  a  matter  of  avoidance  in  an  action  on 
the  claim,  only  to  be  taken  advantage  of 
by  plea,  and  it  is  still  in  its  nature  and  ef- 
fect nothing  more  than  a  matter  of  abate- 
ment. EUissen  v.  HaUeck,  6  Cal.  363; 
Falkner  v.  Folsom,  6  Cal.  412;  Hentsch 
V.  Porter,  10  Cal.  560. 

36.  Though  the  defendant  is  described 
in  the  caption  of  the  complaint  as  admin- 


istrator, but  the  facts  stated  in  the  body  of 
the  complaint  show  that  he  is  not  sought 
to  be  charged  as  administrator :  held,  that 
it  is  not  an  action  against  him  in  his  rep- 
resentative capacity.  People  v.  Hough- 
taling,  7  CaL  350. 

37.  Where  plaintiff  in  a  justice's  suit 
avers  he  is  the  administrator  in  fact  of  the 
intestate,  and  this  is  not  denied  in  the  an- 
swer, no  further  proof  of  plaintiff's  right 
to  sue  is  requisite.  lAening  v.  Gould,  13 
Cal.  599. 

38.  Bill  filed  by  a  judgment  creditor  of 
J.,  upon  order  of  court  permitting  it, 
against  defendants  as  executors.  Bill 
avers  that  the  will  of  deceased  "  directed 
by  written  or  oral  instructions  "  the  exec- 
utors to  sell  certain  cattle  and  retain  the 
proceeds  for  the  use  and  benefit  of  J.,  af- 
ter first  discharging  his  then  debts.  That 
it  also  declared  that  he,  the  testator,  had 
made  a  secret  assignment  for  J.,  which 
the  executors  would  carry  into  effect  ac* 
cording  to  his  instructions,  when  conveni- 
ent. Bill  charges  that  defendants  have 
not  sold  the  cattle,  but  have  converted 
them  to  their  own  use :  held,  that  a  de- 
murrer was  properly  sustained;  that  a 
pleading  must  be  taken  most  stnmgly 
against  a  pleader,  and  that  there  is  no  law 
giving  effect  to  an  oral  instruction  of  a 
testator  as  a  will,  or  a  part  of  a  will,  and 
that  the  creditor  of  J.  can  have  no  more 
rights  than  J.  himself.  Sparks  v.  Be  La 
Guerra,  14  Cal.  111. 

39.  At  most,  J.  is  only  a  legatee,  and 
the  executors  of  the  trustees  of  the  lega- 
cy. And  the  bill,  not  stating  that  the  es- 
tate is  settled,  nor  that  the  property  or  the 
money  is  not  necessary  to  pay  off  debts 
or  expenses  of  administration,  nor  that  J. 
would  be  entitled  before  final  settlement 
to  his  legacy  without  tendering  a  refund- 
ing bond,  cannot  be  maintained.  Sparks 
V.  Be  La  Guerra,  14  Cal.  112. 

40.  A  complaint  in  replevin,  alleging 
that  F.  was  seized  and  possessed  of  cer- 
tain premises  at  the  time  of  his  death; 
that  the  plaintiffs  were  appointed  the  ex- 
ecutors of  his  last  wdll  and  testament,  and 
ever  since  their  appointment  have  been  in 
the  possession  of  the  premises ;  that  cer-. 
tain  persons,  whose  names  are  not  desig- 
nated, entered  upon  the  same  without  au- 
thority, and  cut  down  timber  growing 
thereon  to  the  amount  of  about  three  hun- 
dred cords ;  that  the  defendant  afterwards 
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also  entered  upon  the  premises,  without 
authority,  and  removed  the  wood  thus  cut, 
and  still  detains  it  from  the  plaintiffs ;  that 
they  have  demanded  the  possession  of  the 
same  from  him,  and  that  he  refused  to  de- 
liver it  to  them,  to  their  damage  of  $1,100 
— the  alleged  value  of  the  wood — sufii- 
dently  shows  plaintiff's  ownership  of  the 
wood.     Ifalleck  v.  Mxer,  16  Cal.  577. 

41.  The  complaint  here,  averring  that 
the  plaintiffs  were  duly  appointed  execu- 
tors of  the  last  will  and  testament  of  the 
deceased,  and  have  ever  since  been  such 
executors,  and  as  such  have  been  ever 
since  in  the  possession  of  the  premises,  is 
not  demurrable  on  the  specific  ground  that 
it  does  not  show  that  plaintiffs  are  the  ex- 
ecutors of  F.,  or  have  any  authority  to 
maintain  the  action — ^though  it  is  subject 
to  other  objections.  The  complaint  should 
state  the  death  of  F.;  his  leaving  a  last 
will  and  testament ;  the  appointment  there- 
in of  the  plaintifiB  as  executors ;  the  pro- 
bate of  llie  will;  the  issuance  of  letters 
testamentary  thereon  to  the  plaintiffs ;  and 
their  qualification  and  entry  upon  the  dis- 
charge of  their  duties  as  executors,  lb. 
579. 

42.  The  executors  had  the  right  to  in- 
stitute the  action  under  the  general  au- 
thority conferred  upon  them  by  the  stat- 
ute. No  special  authorization  from  the 
probate  court  is  requisite  in  such  cases. 
lb.  580. 


6.   Costs  against  an  Administrator, 

43.  Executors  and  administrators  are 
individually  responsible  for  costs  recov- 
ered agsunst  them  in  every  case ;  but  they 
shall  be  allowed  them  in  their  administra- 
tion accounts,  except  when  it  appears  that 
the  action  has  been  prosecuted  or  resisted 
without  just  cause.  Hicox  v.  Graham, 
6  Cal.  169. 


7.  Of  the  Judgment  against  an  Adminis- 
trator, 

44.  The  only  effect  of  a  judgment 
against  an  administrator,  upon  any  claim 
for  money,  shall  be  to  establish  the  claim 
in  the  same  manner  as  if  it  had  been  al- 


lowed by  the  administrator  and  the  pro- 
bate court.     Belloc  v.  Rogers^  9  Cal.  127. 

45.  A  judgment  by  default  may  be  tak- 
en against  an  administrator  as  weU  as  any 
other  party.  Cha^e  v.  Swain,  9  Cal.  137 ; 
Hentsch  v.  Porter,  10  Cal.  562. 

46.  Under  our  system,  a  judgment 
against  an  administrator  is  little — if  any — 
better  than  an  allowance  by  him,  and  ap- 
proval by  the  probate  judge.  WeUs  v. 
Robinson,  13  Cal.  143. 

47.  A  decree  of  the  probate  court,  or- 
dering a  claim  to  be  paid,  rendered  on 
petition  of  the  administratoi',  and  without 
objection  to  him,  is  final  and  conclusive  ; 
and  cannot  be  a<^sailed  collaterally  nor  di- 
rectly on  the  ground  that  it  was  rendered 
on  insuffiolent  evidence.  Estate  of  Cooky 
14  Cal.  130. 


IV.  An  Executor  may  be  a  Wit- 
ness TO  THE  Execution  op  a  Will. 

48.  An  executor  named  in  a  will  may 
be  a  witness  to  the  execution  of  the  will, 
when  he  is  neither  heir  nor  legatee.  Pa- 
navd  V.  Jones,  1  Cal.  505. 


V.  Powers  op  an  Administrator, 

49.  When  two  executors  are  named  in 
a  will,  both  must  ordinarily  join  in  the  ex- 
ecution of  the  powers  conferred  therein, 
but  the  testator  may  confer  upon  each  of 
his  executors  all  the  power  necessary,  and 
he  who  first  enters  upon  the  administra- 
tion shall  proceed  to  its  conclusion.  Pa^ 
naud  V.  Jones,  1  Cal.  511. 


1.  May  Assign  a  Judgment. 

50.  An  administrator  of  an  estate  in 
New  York  has  the  right  to  assign,  for  a 
valuable  consideration,  a  judgment  ob- 
tained there  by  the  intestate  in  his  life- 
time, and  against  a  person  who  has  since 
removed  to  this  State.  Low  v.  Burrows^ 
12  Cal.  188. 
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Locke,  4  Cal.  320 ;  Bamstead  v.  Empire 
Mining  Co,  5  Cal.  299. 

9.  A  bill  for  an  account  is  the  proper 
remedy  for  the  settlement  of  the  proceeds 
of  a  joint  adventure,  where,  in  considera- 
tion of  outfit  and  advances  made  hj  plain- 
tiff, the  defendant  agreed  to  account  for 
and  pay  over  a  proportion  of  the  proceeds 
of  his  labor  and  speculations  of  every 
kind,  for  a  certain  period  of  time,  although 
the  parties  may  not  have  been  technically 
partners.     Garr  v.  Redman,  5  Cal.  576. 

10.  Nor  is  it  misjoinder  of  causes  of  ac- 
tion to  demand,  in  the  same  action,  that 
defendants  account  for  and  refund  a  pro- 
portion of  the  outfit  and  advances  made 
by  plaintiff,  as  agreed  in  the  same  con- 
tract.    Ih. 

11.  In  an  action  against  an  agent  for 
not  accounting,  a  request  to  account  and 
pay  over  must  be  alleged  in  the  complaint 
and  proven  at  the  trial.  BushneU  v.  Mc- 
Catdey,  7  Cal.  422. 

12.  Unless  an  account  is  asked  for  in  a 
bill  in  equity,  there  is  no  error  in  refusing 
to  order  it ;  and  if  the  prayer  is  for  an  ac- 
count, the  evidence  must  then  warrant  it. 
Daminguez  v.  Dominguez,  7  Cal.  427. 

13.  Where  two  shareholders  in  a  joint 
stock  company  sold  to  the  company  goods 
to  a  large  amount  and  afterwards,  during 
the  existence  of  the  company,  sold  their 
stock  to  A,  and  assigned  their  account  for 
such  goods  to  B,  who  sued  such  company 
on  said  account  by  attachment :  held,  that 
such  action  could  not  be  maintained,  there 
having  been  no  final  settlement  of  the 
partnership  accounts,  no  balance  struck, 
and  no  express  promise  on  the  part  of  the 
individual  members  to  pay  their  ascertained 
portion.     BuUard  v.  Kinney,  10  Cal.  63. 

14.  M.  &  B.,  the  plaintiffs,  were  part- 
ners in  a  ranch  and  hotel.  The  ranch 
was  public  land,  taken  up  under  the  State 
law  in  the  name  of  M.  M.  sells  one-half 
to  B.,  taking  a  mortgage  back ;  B.  agree- 
ing to  pay  certain  firm  debts.  The  sale 
and  agreement  were  afterward  canceled, 
and  B.  sold  M.  one-half  of  the  ranch. 
Defendant,  Myers,  agrees  to  buy  of  B.  his 
half  of  the  ranch ;  goes  into  possession, 
but  afterwards  refuses  to  buy,  and  buys 
the  half  from  O.,  who  bought  the  whole 
of  M.  At  the  time  of  this  last  purchase, 
O.  and  M.  knew  of  B.'s  title ;  held,  that 
a  bill  in  equity  by  B.  against  M.,  O.  and 
Myers,  for  an  account  of  the  partnership 


between  M.  &  B.,  and  for  a  decree  estab- 
lishing plaintiff's  right  to  the  half  of  the 
ranch,  does  not  lie ;  that  his  remedy  at  law 
for  his  half  of  the  ranch,  against  M.  or 
any  one  claiming  under  him  with  notice 
of  his  title,  is  clear,  and  that  M.  would  be 
estopped  from  disputing  the  title,  and  as 
M.  makes  no  defense  to  the  bill,  it  is  good 
against  him/ (,  for  an  account  Brush  v. 
Maydwell,  14  Cal.  209. 

15.  Equity  will  not  set  off  the  claim  <^ 
an  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment.  And 
if  the  judgment  be  partnership  assets,  the 
individual  creditor  has  no  claim  to  any 
part  of  it  until  adjustment  of  the  firm  ac- 
counts.    Collins  V.  Butler,  14  Cal.  230. 

16.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  affairs  of  the  corporation, 
the  decree,  after  a  full  hearing  on  the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed  a  receiver  to  take 
charge  of  the  property  of  the  corporation 
until  the  further  order  of  the  court ;  col- 
lect money  due  or  to  become  due  on  it ; 
sell  certain  stock  and  pay  the  proceeds  in 
accordance  with  the  decree,  etc :  held,  that 
this  provision  in  the  decree  does  not  de- 
stroy its  effect  as  a  final  decree,  and  that 
an  appeal  lies  therefrom.  NmU  v.  HiH, 
16  Cal.  148. 

17.  In  a  suit  by  a  stockholder  in  a  pri- 
vate corporation  against  the  corporation 
and  four  of  the  trustees,  who  owned  stock 
sufficient  to  enable  them  to  control  the  bus- 
iness of  the  company,  for  an  account  and 
settlement  of  its  affairs,  alleging  fraud  and 
mismanagement  on  the  part  of  the  trus- 
tees, the  court  below,  by  its  decree,  de- 
prived one  of  said  trustees  of  his  salary  as 
superintendent  of  the  business  of  the  cor- 
poration :  held,  that  this  was  error ;  that, 
although  such  superintendent  was  also 
trustee  and  treasurer  of  the  corporation, 
contrary  to  a  positive  provision  of  the  by- 
laws; and  although,  in  the  management 
of  the  business  of  these  offices,  no  atten- 
tion had  been  paid  to  the  by-laws  and  reg- 
ulations of  the  corporation,  yet,  as  no  fraud 
was  shown,  and  as  the  superintendent  had 
faithfully  performed  his  duties  as  such,  he 
was  entitled  to  his  salary.     i&.  149. 

18.  Where  four  of  the  trustees  of  a  pri- 
vate corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  busi- 
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ness  in  a  grossly  negligent  manner,  sjs- 
tematicall  J  disregarding  the  by-laws,  keep- 
ing no  account  of  receipts  and  expendi- 
tures,  fiiiling  to  pay  theirown  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 
making  the  corporation  and  said  trustees 
alone  parties — no  objection  being  taken 
that  all  of  the  stockholders  were  not  par- 
ties— and  the  trustees  will  be  compelled 
to  make  good  any  loss  occasioned  by  their 
negligence  or  improper  conduct     lb,  151. 


2.  Reference, 

19.  An  order  setting  aside  the  report  of 
the  referee  appointed  to  take  an  account 
is  merely  interlocutory  and  not  appeala- 
ble before  final  judgment.  Johnston  v. 
Dopkifu,  6  CaL  84;  Baker  t.  Baker,  10 
Cal.  528. 

20.  Where  a  reference  is  had  to  take  an 
account,  it  is  within  the  discretion  of  the 
referees  to  open  the  case,  afler  it  has  been 
once  closed,  for  the  purpose  of  receiving 
additional  testimony.  The  exercise  of 
snch  discretion,  except  in  case  of  gross 
abu^,  will  not  be  reviewed  on  appeal. 
Marziou  v.  Pioche,  10  Cal.  546. 

21.  Where  a  party  gets  into  possession 
of  property,  as  a  water-ditch,  under  a  sher- 
iff's suit  on  foreclosure  of  a  mortgage,  and 
the  judgment  on  which  such  sale  was  made 
is  idHerwards   reversed  by   the  supreme 
court,  and  restitution  of  the  property  or- 
dered, the  court  below  may,  on  motion, 
order  such  party  in  possession  to  account 
before  a  referee  for  the  rents  and  profits 
received  by  him — that  is,  for  the  sales  of 
water,  etc     It  would  be  impracticable  for 
a  jury  to  settle  the  account,  at  least,  with- 
out great  delay  and  embarrassment.   jRaun 
V.  Reynolds,  15  CaL  470. 


m.  Accounts  Stated. 

22.  Where  accounts  bear  upon  their 
fibce  the  words  '^  audited  and  approved  ^ 
and  "  certified  to  be  correct :"  held,  that 
this  is  sufficient  language  to  create  them 
instruments  in  writing  within  the  meaning 
of  the  statute,  and  not  accounts.  Sannick- 
<oi»  V.  Brown,  5  CaL  57. 

23.  An  account  audited  agunst  the  city 


of  San  Francisco,  but  not  paid  at  the  time 
the  consolidation  act  went  into  effect, 
need  not  again  be  audited  to  entitle  it  to 
payment.     Knox  v.  Woods,  8  CaL  546. 

24.  An  account  in  writing,  examined 
and  signed  by  the  parties,  will  be  deemed 
a  stated  account,  notwithstanding  it  con- 
tains the  ordinary  preliminary  clause  that 
errors  are  excepted.  Branger  v.  Cheva- 
lier, 9  CaL  360. 

25.  Accounts  stated  may  be  opened  and 
the  whole  account  taken  de  novo  for  gross 
mistake  in  some  cases,  but  this  can  only 
be  done  when  the  gross  error  affects  idl 
the  items  of  the  transaction.  When  the 
clear  mistake  affects  only  a  portion  of  the 
items  of  the  stated  account  it  will  be  per- 
mitted to  stand,  except  in  so  far  as  it  can 
be  impugned  by  the  party  alleging  the  er- 
ror,    lb.  361. 

26.  Where  D.  had  a  running  account 
with  L.  from  1838  to  1849,  at  which  time 
L.  died  intestate,  and  no  administration 
was  had  on  his  estate  untU  1857,  and  D., 
within  one  year  afler  the  granting  of  let- 
ters of  administration,  commenced  his  suit 
on  said  account  against  the  estate :  held, 
that  the  suit  was  commenced  in  time. 
Danglada  v.  De  la  Guerra,  10  CaL  386. 

27.  The  notice  of  mechanics'  lien,  filed 
in  the  recorder's  office,  need  not  set  out 
the  items  of  the  account ;  a  general  state- 
ment of  the  demand,  showing  its  nature 
and  character,  and  the  amount  due  or  ow- 
ing thereon,  is  sufficient.  Heston  v.  Mar- 
tin, 11  CaL  42;  Brennan  v.  Swazey,  16 
Cal.  142. 

28.  A  complaint  stating  that  defendant 
was  justly  indebted  to  plaintiff  in  several 
sums,  found  to  be  due  from  the  defendant 
to  the  plaintiff  on  an  account  then  stated 
between  them,  which  defendant  then  prom- 
ised to  pay,  and  the  sum  is  due  and  un- 
paid, sufficiently  states  a  cause  of  action. 
DewiU  V.  PaHer,  13  CaL  172. 

29.  Where,  in  suit  on  an  account  stated, 
the  only  evidence  was  that  of  a  witness 
who  siud  defendant,  on  presentation  of  the 
account,  admitted  it  to  be  correct  and ' 
promised  to  pay  it,  and  the  court  charged 
the  jury  that,  if  Uiey  believed  the  testi- 
mony of  the  witness,  they  must  find  for 
plaintiff  the  amount  claimed ;  and  they  so 
found:  held,  that  the  instruction  did  not 
prejudice  defendant,  as  but  one  verdict 
could  have  been  rendered  under  the  evi- 
dence.    Terry  v.  Sickles,  13  Cal.  429. 
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What  is  a  sufficient  Acknowledgment. 


80.  To  sustain  an  action  on  an  account 
stated,  it  must  be  shown  there  was  a  de- 
mand in  favor  of  plaintiff  acceded  to  by 
defendant  And  if  defendant  does  not  ob- 
ject to  the  accounts  as  presented  within  a 
reasonable  time,  his  silence  will  be  an  ad- 
mission of  its  correctness.     Ih, 

31.  Evidence  that  the  items  of  the  ac- 
count are  overcharged  is  not  admissible, 
the  complaint  being  verified  and  the  an- 
swer not  averring  fraud  or  mistake  in  the 
accounting.     Ih,  430. 


ACCOUNT  BOOKS. 

1.  A  private  account  book  of  the  plaint- 
iff, kept  by  himself  and  containing  only 
an  account  of  monej  paid,  is  not  evidence 
to  charge  the  defendant.  CoUin  v.  Cardy 
2  Cal.  422. 

2.  Where  the  plaintiff  to  a  set-off  of  de- 
fendant, involved  the  question  whether  or 
not  profits  had  been  made  by  plaintiff's 
steamboat  such  account  book  is  not  evi- 
dence to  sustain  plaintiff's  hypothesis.   Ih. 

3.  Our  statute  authorizes  the  court  to 
make  an  order  directing  a  party  to  produce 
books  and  papers  in  court.  Bamstead  v. 
Empire  Mining  Co,^  5  Cal.  300. 

4.  The  books  of  account  kept  in  the  of- 
fice of  an  alcalde  are  admissible  in  evi- 
dence as  a  register  of  the  acts  of  that  offi- 
cer belonging  to  the  office,  kept  by  his  di- 
rections and  handed  over  by  each  alcalde 
to  his  successor.  Kyhurg  v.  Perkins^  6 
CaL675. 

5.  To  entitle  a  book  to  the  character  of 
an  official  register  it  is  not  necessary  that 
it  be  required  by  an  express  statute  to  be 
kept,  nor  that  the  nature  of  the  office  should 
render  the  book  indispensable  ;  it  is  suffi- 
cient that  it  be  directed  by  the  proper 
authority  to  be  kept     Ih.  676. 

6.  The  account  book  of  a  tradesman  is 
not  admissible  to  establish  a  charge  for 
money  loaned,  but  it  may  be  to  show  that 
articles  were  procured  for  the  defendant, 
which  plaintiff  paid  for  and  charged  as  so 
much  money  loaned.  Le  Franc  v.  Hewitt^ 
7  Cal.  186. 

7.  An  account  book  is  not  admissible  to 
prove  a  single  item  only,  yet  where  the 
evidence  shows  that  defendant  bought 
goods  at  various  times,  for  which  only 
one  charge  was  entered  after  the  order 


was  filled,  it  seems  that  the  account  book 
is  admissible.     Ih, 

8.  In  suit  on  an  account  for  services 
rendered  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  fur- 
nished from  his  farm  by  plaintiff,  who  was 
a  blacksmith  and  farmer,  he  is  a  com- 
petent witness  to  prove  to  the  court  his 
book  of  original  entries,  as  preliminary  to 
the  introduction  of  the  book  in  evidence. 
And  having  testified  that  the  book  was 
kept  by  himself;  that  it  was  his  book  of 
original  entries  in  which  he  kept  his  ac- 
counts ;  that  the  entries  were  make  by 
him  at  the  time  they  purport  to  have  been 
made;  that  he  kept  no  other. books;  and 
had  no  clerk — the  book  was  sufficiently 
proved  to  be  admitted  in  evidence.  Landi$ 
V.  Turner,  14  Cal.  574. 

9.  And  being  admitted,  its  entries,  ac- 
companied with  proof  of  the  party's  repu- 
tation in  the  neighborhood  of  keeping  cor- 
rect accounts,  by  persons  who  had  dealt 
with  him,  were  sufficient  prima  facie  evi- 
dence of  the  specific  services  rendered  and 
of  their  value,  and  of  the  specific  mate- 
rials furnished  and  their  price ;  it  not  ap- 
pearing that  any  higher  evidence  was 
attainable.     Ih,  575, 

10.  The  fact  that  the  charges  are  first 
made  on  a  slate  and  then  transferred  to 
the  book  does  not  affect  the  character  of 
the  book  as  one  of  original  entries — the 
charges  on  the  slate  being  mere  memo- 
randa, not  intended  to  be  permanent   Ih. 

11.  But  the  transfer  must  not  be  long 
delayed,  otherwise  the  book  will  be  reject^ 
ed,  unless  the  delay  be  satisfactorily  ex- 
plained. A  delay  of  three  days  is  not 
unreasonable.    Ih.  576. 
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I.  What  is  sufficient. 

1.  Where  the  oflScer  certifies  that  the 
parties  "  were  known  "  to  him,  the  word 
"  personally  "  is  not  necessary.  Hopkins 
V.  Delaney,  8  Cal.  87  ;  Welch  v.  SvUivan^ 
8  CaL  187,  512 ;  Henderson  y.  Grewell,  8 
Cal.  584. 

'2.  The  officer  must  state  in  his  cer- 
tificate the  fact  of  acknowledgment.  Al- 
though a  man  may  not  execute  the  instru- 
ment freely,  in  point  of  fact,  yet  if  he 
make  the  acknowledgment  properly  he 
is  afterwards  estopped  to  deny  it,  as 
against  subsequent  innocent  parties. — 
Bryan  v.  Ramires,  8  Cal.  466  ;  Hender- 
son Y.  GreweU,  8  Cal.  584. 

3.  An  acknowledgment  that  a  party 
executed  the  instrument  "  freely  and  vol- 
nntarily  "  is  not  essential,  but  the  Yolun- 
tary  execution  of  the  instrument  must  be 
presumed  from  the  fact  that  he  acknowl- 
edged that  he  "  executed  the  same."  Hen- 
derson V.  GreweUy  8  Cal.  584. 

4  The  words  "  described  in  and  who 
executed,"  are  not  essential  in  the  ac- 
knowledgment.    Ih. 

5.  Where  to  a  certificate  of  proof  by 
a  subscribing  witness,  acknowledging  the 
execution  of  an  instrument,  the  witness 
adds  his  signature,  and  the  ofiicer  adds 
the  usual  jurat  to  the  afiidavit^  such  ad- 
ditions do  not  vitiate  the  certificate  if  with- 
out them  it  shows  a  substantial  compliance 
with  the  requirements  of  the  statute.  The 
signature  of  the  witness  and  the  jurat  may 
be  rejected  as  surplusage.  Whitney  v. 
Arnold,  10  Cal.  533. 

6.  A  certificate  of  acknowledgment  by 
a  subscribing  witness  which  shows  the 
identity  of  the  witness  produced  with  the 
per)K>n  whose  name  is  subscribed  as  a  wit- 
ness to  the  conYcyance,  such  identity  rest- 
ing in  the  personal  knowledge  of  the  offi- 
cer, and  sets  forth  the  proof  of  the  execu- 
tion, and  ""  that  the  witness,  whose  name  is 
subscribed  to  such  conveyance  as  a  party 
theifeto,"  executed  the  ^^^ame — which  is 
equivalent  to  the  words,  "is  the  person 
who  executed  the  same  " — ^in  the  presence 
of  the  witness,  who  thereupon  became  a 
Bubscribing  witness,  is  amply  sufficient.  Ih, 

7.  In  acknowledgments  to  deeds,  sub- 
stantial conformity  with  the  statute  is 
BufficienL     Croode  v.  Smithy  13  Cal.  83. 

8.  Where  a  deed  has  attached  to.  it 


certificates  of  acknowledgment  made  at 
the  Hawaiian  Islands,  the  one  by  a  per- 
son who  describes  himself,  in  the  body  of 
the  certificate,  as  "the  principal  notary 
public "  of  the  Islands,  and  affixes  to  his 
signature  a  similar  designation  of  his  offi- 
cial character,  with  his  notarial  seal ;  and 
the  other  by  a  person  who  describes  him- 
self, in  the  body  of  his  certificate,  as  "  the 
vice  consul  of  the  United  States  of  Amer- 
ica, at  Honolulu,  Hawaiian  Islands,"  and 
affixes  to  his  signature  the  designation  of 
his  official  character  as  "  U.  S.  Vice  Con- 
sul," and  the  consular  seal :  held,  that  the 
execution  of  the  deed  was  prima  facie 
sufficiently  proved  to  be  admitted  in  evi- 
dence ;  that  the  persons  before  whom  the 
acknowledgments  purported  to  have  been 
made  were  shown  to  be  the  officers  they 
represent  themselves  to  be,  and  w^ere  au- 
thorized to  take  the  acknowledgments. 
Matt  v.  Smith,  16  Cal.  552. 

9.  The  general  designation  in  the  fourth 
section  of  the  Act  of  April  16th,  1850,  as 
to  conveyances  of  any  notary  public  or 
any  consul  of  the  United  States,  embraces 
notaries  and  consuls  of  every  grade — 
whether  principal  or  inferior  notary,  or 
consul  general  or  vice  consul.     lb. 

10.  The  certificates  of  a  notary  public 
or  United  States  consul,  of  acknowledg- 
ment of  a  deed,  are  prima  facie  evidence 
of  tlie  official  character  of  the  person  by 
whom  they  are  given.     lb. 

11.  In  the  United  States,  certificates  of 
the  pixK)f  and  acknowledgment  of  deeds, 
executed  in  foreign  jurisdiction,  are  gen- 
erally received  as  prima  facie  evidence  of 
both  the  character  of  the  officers  and  the 
genuineness  of  their  signatures.     lb. 


1.  77ie  purpose  of  an  Acknowledgment, 

12.  The  purpose  of  a  certificate  of  ac- 
knowledgment is  to  entitle  the  instru- 
ment to  be  recorded  and  to  be  admitted  in 
evidence  without  further  proof.  Fogarty 
V.  Finlay,  10  Cal.  245. 


2.   Who  may  take  an  Acknowledgment, 

13.  The  city  recorder  of  San  Francisco 
was  authorized  by  law  to  take  an  acknowl- 
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edgment  of  a  conveyance  hj  express  au- 
thority of  the  statute.  Hopkins  v.  Delaney^ 
8  Cal.  87. 

14.  The  certificate  of  acknowledgment 
of  a  notary  public  to  a  deed  is  not  an  act 
in  pais,  which  he  may  exercise  by  virtue 
of  his  office  at  any  time  while  in  ofiice. 
Bours  V.  Zachariah^  11  CaL  292. 


n.    Defective  Acknowledgments. 

15.  A  power  of  attorney  acknowledged 
before  a  notary  public  in  New  York  city, 
who  is  not  authorized  by  our  statute  to 
take  such  acknowledgments  is  insufficient. 
Lard  v.  Shermarij  2  Cal.  501. 

16.  The  supreme  court  of  the  United 
States  has  decided  that  there  was  no  con- 
stitutional prohibition  upon  States  passing 
laws  confirming  all  defective  acknowledg- 
ments of  conveyances,  unless  they  im- 
paired the  obligation  of  the  contracts. 
Smith  V.  Morse,  2  Cal.  545. 

17.  A  certificate  of  acknowledgment  of 
a  deed,  in  the  words  "  Before  me  person- 
ally appeared  A  B,  to  be  the  individual, 
&C."  is  bad,  and  the  record  of  the  convey- 
ance on  such  a  certificate  imparts  no  no- 
tice to  third  parties.  The  omission  might 
as  well  be  supplied  by  the  words  "  claim- 
ing "  or  "  representing,"  as  by  "  known  "  or 
"  proved."  There  is  no  averment  that  the 
party  making  the  acknowledgment  is  the 
person  who  executed  it  upon  the  personal 
knowledge  of  the  officer.  Wolf  v.  Fo- 
garty,  6  Cal.  225 ;  Kelsey  v,  Durdap,  7 
Cal.  162;  Henderson  v.  Grewell,  8  Cal. 
584 ;  Fogarty  v.  Ftnlayy  10  Cal.  244. 

18.  Where  a  notary  public,  in  taking 
and  certifying  an  acknowledgment  to  a 
mortgage,  neglected  to  state  in  his  certifi- 
cate that  the  party  acknowledging  the 
same  was  known  to  him,  or  was  identified 
by  the  testimony  of  a  witness  examined 
by  him  for  that  purpose :  held,  that  such 
notary  was  guilty  of  gross  and  culpable 
nejjligence,  and  is  responsible  to  the  party 
injured  for  the  dams^es  resulting  from 
such  negligence.  Fogcrty  v.  Firday,  10 
CaL  246. 


be  defective  in  not  having  the  seal  of  the 
officer  taking  it,  so  as  to  deprive  it  of  reg- 
istration, yet  this  does  not  m^e  the  deed 
void;  it  merely  affects  its  notice  to  third 
parties.     Hastings  v.  Vanghny  5  CaL  319. 

20.  An  objection  that  a  county  clerk 
has  no  power  to  make  an  acknowledgment 
because  he  has  no  seal  of  office,  is  too  nar- 
row a  construction  of  the  statute.  The 
court  of  which  he  is  clerk  is  entitled  to  a 
seal,  and  that  is  sufficient.  His  power 
does  not  depend  upon  the  fact  of  his  hav- 
ing procured  a  seal,  or  the  care  with  which 
he  preserved  it.  Ingoldshy  v.  Juan,  12  CaL 
580. 

21.  A  certificate  of  acknowledgment  to 
a  deed,  with  the  private  seal  of  the  notary, 
dated  September  23d,  1852,  is  good  under 
the  statute  then  in  force.  Stark  v.  Barrett, 
15  CaL  372. 

22.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office,  contained  in  the 
margin  of  the  acknowledgment  taken  be- 
fore a  notary,  and  in  the  place  where  his 
seal  is  usually  found,  the  words  "  no  seal " 
thus :  [No  Seal] — ^the  conclusion  of  the  ac- 
knowledgment being  "In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed 
my  official  seal,  the  day  and  year,"  etc 
The  court  below  ruled  out  the  copy  of  the 
deed  as  evidence,  on  the  ground  that  the 
acknowledgment  did  not  have  the  notary's 
seal :  held,  that  the  court  erred ;  that  the 
words  "  no  seal,"  instead  of  implying  that 
there  was  no  seal  affixed,  were  a  mere 
note  by  the  recoi'der  of  the  place  of  the 
notarial  seal,  which  he  probably  had  no 
means  of  copying.  Jones  v.  Martin,  16 
Cal.  166. 

23.  A  recorder,  in  certifying  to  copies 
of  deeds  from  his  office,  need  not  tran- 
scribe the  notarial  seal  to  the  acknowledg- 
ment— the  certificate  of  acknowledgment 
in  this  case  stating  that  the  notary  did 
affix  his  seaL    lb. 


1.  Seal, 
19.  Although  an  acknowledgment  may 


2.  Damages, 

24.  If  a  notary  does  not  faithfully  per- 
form his  duty,  but  is  guilty  of  gross  and 
culpable  negligence,  in  taking  an  acknowl- 
edgment, he  is  responsible  to  the  party  in- 
jured for  the  damages  resulting  from  his 
negligence.  Fogarty  v.  Finlay,  10  Cal 
245. 
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25.  A  neglect  to  complete  the  certifi- 
eate  of  acknowledgment  ib  not  excused  by 
the  fact  that  the  certificate  had  been  par- 
tially filled  by  the  attorney  for  the  grantee. 
The  certificate  upon  its  face  is  unfinished ; 
the  date  and  the  name  of  the  grantor  had 
been  inserted,  leaving  it  for  the  notary  to 
insert  his  knowledge  or  the  evidence  re- 
ceived of  the  identity  of  the  party  making 
the  acknowledgment    IK 

36.  If  the  notary  read  the  certificate  be- 
fwe  signing  it,  this  omission  must  have 
been  known  to  him ;  if  he  did  not,  he  is 
equally  guilty  of  negligence,  for  an  officer 
who  affixes  his  official  signature  and  seal  to 
a  document,  thereby  giving  to  it  the  char- 
acter of  evidence,  widiout  examining  it  to 
find  whether  the  facts  certified  are  true, 
can  scarcely  be  siud  faithfully  to  perform 
his  duty  according  to  law.    lb. 


3.  AmendmerUm 

27.  A  notary  derives  his  power  from 
the  statute.  The  special  duty  and  author- 
ity of  taking  and  certifying  acknowledg- 
ments is  given  him.  But  he  acts  as  an 
officer  with  a  special  authority  for  each 
particular  case.  He  is  to  take  an  acknowl- 
edgment, and  certify  it,  as  parts  of  the 
same  transaction.  After  taking  the  ac- 
knowledgment and  making  and  deliver- 
ing the  return,  his  functions  cease,  and  he 
is  discharged  from  all  further  authority. 
He  has  no  power  to  amend  his  return 
afierwaids.  Baur$  v.  Zachariahj  11  CaL 
292. 


HL  Acknowledgment    of  a   Mab- 
KiED  Woman. 

28.  The  acknowledgment  is  a  necessary 
part  of  a  conveyance  of  real  estate  by  a 
married  woman;  up  to  the  last  moment 
she  may  retract  the  execution  of  the  deed. 
Sdover  v.  American  Rustian  Ccmm,  Co.^ 
7  CaL  275. 

29.  It  is  not  in  the  power  of  a  court 
of  equity  to  compel  a  married  woman  to 
correct  an  insufficient  acknowledgment 
BarreU  v.  Tewhshwryy  9  CaL  15. 

90.  In  the  acknowledgment  of  a  mar- 
ried woman  to  a  deed,  Uiere  must  be  a 


privy  examination.    Kendall  v.  MiUer,  9 
Cal.  592. 

31.  A  justice  of  the  peace  cannot  take 
and  certify  the  acknowledgment  of  a  mar" 
ried  woman.  It  must  he  done  by  a  justice 
of  the  supreme  court,  judge  of  a  district 
court,  county  judge,  or  notary  public, 
Kendall  v.  Miller,  9  Cal.  592 ;  see  Goode 
V.  Smith,  13  Cal.  84,  post 

32.  The  certificate  of  an  acknowledg- 
ment of  a  married  woman  to  a  deed  must 
state  that  the  contents  of  the  deed  were 
explained  to  her;  otherwise  it  is  defective, 
and  will  not  pass  her  interest  in  the  estate. 
Pease  v.  Barbiers,  10  Cal.  440. 

33.  Under  our  law,  no  presumption  of 
knowledge  of  the  contents  of  an  instru- 
ment, on  the  part  of  a  married  woman, 
arises  from  the  fact  of  executing  and  ac- 
knowledging it;  the  contents  must  be 
made  known  to  her.    Ib. 

34  The  words  "  undue  infiuence  "  be- 
ing omitted  in  the  acknowledgment  of  a 
w^e  does  not  render  it  invalid.  Groode  v. 
Smith,  13  CaJ.  84. 

35.  A  justice  of  the  peace  can  take 
the  acknowledgment  of  a  wife  to  a  deed 
as  well  as  a  notary,  and  there  is  no  good 
reason  why  he  should  not    Ib. 

36.  When  an  acknowledgment  is  de- 
fective in  any  substantial  particular,  the 
femme's  title  did  not  pass.  Morrison  y. 
Wilson,  13  Cal.  498. 

37.  Where  the  jury  and  court  are  sat- 
isfied that  the  wife  understood  English,  at 
the  time  of  executiug  and  acknowledging 
a  note  and  mortgage  upon  the  homestead, 
there  was  no  necessity  for  an  interpreter 
to  explain  the  contents  of  the  mortgage. 
Ffeifer  v.  Hiehn,  13  Cal.  647. 

38.  To  the  efficacy  of  a  conveyance  of 
her  real  estate  by  a  married  woman,  it  is 
essential  that  she  should  join  with  her  hus- 
band in  its  execution,  and  state,  on  a  pri- 
vate examination  at  the  time,  separate 
and  apart  from  him,  and  without  his  hear- 
ing, that  she  executed  the  same  freely, 
without  fear  of  him,  or  compulsion,  or  un- 
due infiuence  from  him,  and  that  she  does 
not  wish  to  retract  its  execution.  This 
private  examination — ^this  determination 
of  the  will  as  to  the  retraction  of  the  ex- 
ecution— are  not  matters  which  can  be 
delegated  to  another.  Mott  v.  Smith,  16 
Cal.  556. 

See  Admission,  Conveyance,  Deed, 
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Acquittal. — When  an  Action  will  Lie. 


ACQUITTAL. 

1.  The  defendant  waa  convicted  of  man- 
elaughter  upon  an  indictment  charging 
murder,  which  verdict  was  set  aside :  held, 
that  on  a  second  trial  the  defendant  can 
plead  the  former  conviction  of  manslaught- 
er as  an  acquittal  of  the  crime  of  murder, 
and  can  only  be  retried  for  manslaughter. 
People  V.  Gtlmorey  4  Cal.  376;  People  v. 
Bachis,  6  Cal.  278. 

2.  Accessories  may,  by  the  act  of  this 
State,  be  indicted  and  tried  with  the 
principal,  or  separately,  and  either  may 
be  convicted  or  acquitted  without  refer- 
ence to  the  previous  conviction  or  ac- 
quittal of  the  other.  People  v.  BearsSy 
10  CaL  69. 

See  Crimiital  Law. 


ACTIONS. 

I.  When  an  Action  wjll  lie. 
n.  Form  of  Actions. 

1.  Under  the  Code. 

2.  A  Party  is  bound  by  his  Action. 

3.  Consolidation  of  Actions. 

4.  By  or  against  whom  Actions  will  lie. 

fa.  J    By  vhom. 
(h.)    Against  whom, 

5.  When  Assignable. 

6.  Process. 


I.  When  an  Action  will  Lie. 

1.  An  action  cannot  be  maintained 
against  A  to  recover  damages  for  a  tres- 
pass to  real  estate  committed  by  B.  Lick 
V.  Stevensouy  1  Cal.  129. 

2.  Where  a  contract  is  made  to  convey 
land  by  a  quit  claim  deed  at  a  future  time, 
an  action  cannot  be  maintained  by  the 
vendee  against  the  vendor,  on  the  ground 
that  a  third  person  has  intruded  upon  a 
portion  of  the  land  and  the  vendee  can- 
not obtain  possession,  there  being  no  stip- 
ulation in  the  contract  that  the  vendee 
shall  be  put  in  possession.  Tewkthury  v. 
Laffan,  1  Cal.  130. 

3.  An  action  founded  upon  a  statute  to 
recover  a  penalty,  where  no  penalty  is  im- 
posed by  the  statute,  cannot  be  sustained. 


Board  of  Health  v.  Pacifie  Mail  S.  S. 
Co.,  1  Cal.  198. 

4.  A  possessory  action  cannot  be  m^n- 
tained  under  Mexican  law  by  a  person  who 
has  acquired  his  titles  subsequent  to  the 
intrusion  complained  of.  Sunol  v.  ffep^ 
bum,  1  Cal.  259. 

5.  The  statute  authorizing  the  granting 
of  a  license  to  keep  a  gambling  house 
could  not  be  construed  as  conferring  a 
right  of  action  to  sue  for  a  gaming  debt, 
but  protection  solely  against  a  criminal 
prosecution.     Bryant  v.  Mead,  1  Cal.  444. 

6.  An  action  for  debt  vnU.  not  lie  against 
a  keeper  of  a  gaming  table  without  li- 
cense, to  recover  the  amount  of  license ; 
the  only  redress  is  by  indictment.  People 
V.  Oraycroft,  2  CaJ.  244. 

7.  When  new  parties  in  interest  are 
known  to  the  plaintiff,  it  adds  strength  to 
his  right  of  a  new  action  after  judgment 
had.     Truehody  v.  Jacobson,  2  Cal.  283. 

8.  After  the  purchase  of  property  by 
plaintiff  at  sheriffs  sale,  he  has  a  right  to 
sue  for  possession.  '  And  the  dipcovery  of 
a  ft*aud  after  suit  brought,  would  entitle 
him  so  to  shape  his  action  as  to  include  it, 
for  the  consideration  of  the  court.  lb. 
284. 

9.  The  district  attorney  may  at  any 
time  after  the  adjournment  of  the  term  of 
the  court  maintain  an  action  on  a  recogni- 
zance declared  forfeited,  and  proceed 
against  the  bail.  People  v.  Carpentery 
7  Cal.  403. 

10.  A  judgment  obtained  by  publica- 
tion of  summons  against  a  defendaiit  Uien 
out  of  the  State  in  which  the  judgment  is 
rendered,  though  it  may  be  enfoi'ced  against 
his  property  in  that  State,  has  no  binding 
force  in  personam,  and  is  a  mere  nullity 
when  attempted  to  be  enforced  in  another 
State.    Kane  v.  Cook,  8  Cal.  455. 

11.  There  is  nothing  in  our  statute 
which  divests  the  right  to  maintain  an  ac- 
tion on  a  judgment  at  law.  Ames  v.  Boy, 
12  CaL  19;  Stuart  v.  Zander,  16  Cal. 
375. 

12.  An  action  can  be  maintained  at 
law  upon  a  decree  in  equity  for  a  specific 
sum  of  money,  whenever  a  sum  liquidated 
and  made  definite  by  contract  or  judgment 
is  recoverable.    Ames  v.  Boy,  12  Cal.  20. 

13.  Where  the  owner  of  a  lot  neglects 
for  three  days  after  notice  from  the  super- 
intendent of  public  streets  of  said  city  to 
repair  the  street  in  front  of  his  lot,  as  re- 
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Form  of  ActioQB. — A  Party  is  bound  by  his  Action. — ConeoUdation  of  Actions. 


quired  bj  statute,  the  superintendent  has 
the  right  to  make  a  contract  for  that  pur- 
pose ;  and  an  action  will  lie  in  the  name 
of  the  party  performing  the  work  against 
the  owner  of  the  lot  adjacent  for  the 
amount.     Hart  y.  Gavin,  12  Cal.  478. 

14.  Relief  from  a  judgment  against  an 
insolvent  may  be  by  motion  to  discharge 
it,  unless  there  be  suspicion  of  fraud  in  the 
release  of  the  insolvent.  No  formal  action 
is  necessary.  Imlatf  v.  CarperUiery  13 
CaL177. 


n.  FoRii  OF  Actions. 
1.  Under  the  Code. 

15.  The  code  provides  that  there  shall  be 
but  one  form  of  civil  action,  but  it  does  not 
intend  to  abolish  all  distinctions  between 
law  and  equity  as  to  actions.  The  inno- 
vation extends  only  to  the  form  of  action 
and  the  pleadings,  while  the  technicalities 
of  pleading  have  been  dispensed  with. 
Dewitt  V.  Hay$^  2  Cal.  468 ;  Payne  v. 
TrpadweO,  16  CaL  243. 

16.  The  distmction  in  the  form  of  ac- 
tions ex  delicto  and  ex  contractu  was 
abolished  by  statute,  but  the  general  prin- 
ciples which  govern  such  actions  are  re- 
tained. Luhert  V.  ChavmteaUy  3  Cal. 
463. 

17.  TThen  personal  property  is  tortu- 
ously taken,  die  party  aggrieved  may 
waive  the  action  in  tort,  and  sue  in  as- 
sumpsit for  the  value  of  the  property. 
FraU  V.  Clark,  12  Cal.  90. 

18.  An  action,  to  recover  a  judgment 
against  an  administrator,  for  money  em- 
bezzled by  his  intestate,  pending  which  a 
biU  in  equity  was  filed  to  recover  the  prop- 
erty bought  with  the  money,  and  prosecut- 
ed to  a  decree  afler  judgment  was  taken 
at  law  for  the  amount,  evidences  no  such 
distinct  and  deliberate  choice  to  take  the 
general  claim  on  the  estate  for  money,  in 
lieu  of  the  claim  on  this  property,  as  to  bar 
plaintiff  from  prosecuting  his  equitable 
daim.      WeUe  v.  Bobinson,  12  Cal.  142. 

19.  Where  one  having  a  claim  to  collect 
agreed  with  another  to  take  his  claim 
against  the  common  debtor  and  treat  it  as 
his  own  in  any  suit  brought  for  the  debt, 
costs,  and  expenses  to  be  shared  pro  rata, 
and  afierwards  prosecuted  both  claims  to 
judgment  in  his  own  name,  and  in  his  own 


name  bought  the  property  of  the  defendant 
on  execution  sale,  and  left  it  with  an  agent 
for  Bale,  he  is  not  liable  for  money  had 
and  received,  or  in  indebitatus  assumpsit. 
Herrich  v.  Hodges,  13  Cal.  433. 

20.  A  suit  to  enforce  a  particular  Hen, 
under  the  act,  is  a  proceeding  to  enforce 
all  the  liens  against  the  property.  And  an 
intervention  in  a  suit  already  pending,  if 
filed  within  six  months,  is  as  much  a  com- 
pliance with  the  act  as  an  original  suit. 
Mars  V.  McKay,  14  Cal.  129. 

21.  Proceedings  for  the  settlement  of 
an  estate  and  matters  connected  therewith 
are  not  civil  actions  within  the  meaning  of 
sections  18  to  20  of  the  civil  code.  Es- 
tate of  Scott,  15  Cal.  221. 

See  Complaint,  Pleadings, 


2.  A  Party  is  bound  by  his  Action. 

22.  If  an  action  be  improperly  com- 
menced, the  party  bringing  it  having  ob- 
tained the  benefit,  cannot  avoid  the  respon- 
sibility he  may  have  thus  incurred  by 
pleading  his  own  misfeasance.  Turner  v. 
BiUagram,  2  Cal.  522. 


3.  Consolidation  of  Actions. 

23.  The  law  will  not  tolerate  a  division 
of  a  joint  right  of  action  into  several  ac- 
tions. Nightingale  v.  Scanned,  6  Cal. 
509. 

24.  A  defendant  shall  not  be  harassed 
with  several  suits  for  the  same  matter  at 
the  same  time ;  the  pendency  of  one  suit 
may  be  pleaded  in  abatement  of  the  other. 
Sdigman  v.  Kalhman,  8  Cal.  216. 

25.  It  often  happens  that  a  party  has 
his  election  to  pursue  one  of  two  or  more 
remedies,  but  he  should  not  pursue  sev- 
eral at  one  and  the  same  time.     lb.  217. 

26.  A  creditor  has  not  the  right  to  as- 
sign a  debt  in  parcels,  and  thus  by  split- 
ting up  the  cause  of  action,  subject  the 
debtor  to  the  costs  and  expenses  of  more 
suits  than  the  parties  originally  contem- 
plated.   Marziou  v.  Pioche,  8  Cal.  536. 
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A»  By  or  affa^^st  whom  Actions  wiU  Ue. 
(a.)  By  whom. 

27.  One  copartner  cannot  sue  another 
unleBS  by  bill  for  a  dissolution,  praying  for 
an  account  RusseU  v.  Ford^  2  Cal.  87 ; 
Buckley  v.  Carlisle,  2  Cal.  420  ;  J^one  v. 
Fouse,  3  Cal.  292 ;  Nugent  v.  Locke,  4 
Cal.  320 ;  Bamstead  v.  Empire  Mining 
Co.,  5  Cal.  299. 

28.  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of 
determining  an  adverse  claim  which  the 
latter  makes  against  the  former  for  money 
or  property,  upon  an  alleged  obligation ; 
but  the  defendant  has  his  rights  to  any 
provisional  remedy  in  law.  King  v.  HaXi, 
5  Cal.  84. 

29.  The  righf  of  a  member  of  an  incor- 
porated company  to  sue  a  corporation  is 
undoubted;  Bamstead  v.  Empire  Min- 
ing Co.,  5  Cal.  299. 

30.  Actions  for  the  diversion  of  the  wa- 
ters of  ditches  are  in  the  nature  of  actions 
for  the  abatement  of  nuisances,  and  may 
be  maintained  by  tenants  in  common  in 
a  joint  action.  Park  v.  KiUam,  8  Cal. 
79. 

31.  Where  two  persons  are  employed 
by  the  claimants  of  a  tract  of  land  under 
Mexican  title,  as  agents  to  procure  the 
confirmation  of  the  grant,  and  services 
are  rendered  and  expenses  incuired  by  the 
agents :  held,  that  such  services  and  ex- 
penses are  individual  in  their  character 
and  not  joint,  and  that  separate  actions 
may  be  maintained  by  such  agents  for 
their  expenses  thus  incurred.  Conner  v. 
Hutchinson,  12  CaL  127. 

32.  An  action  brought  by  an  agent  in 
his  own  name  for  a  trespass  in  taking  and 
converting  coin  from  the  possession  of  the 
agent,  in  which  action  the  jury  found  that 
the  coin  belonged  to  the  principal,  and 
gave  only  nominal  damages,  is  no  bar  to 
an  action  by  the  principid  for  such  coin. 
Pico  V.  Webster,  12  CaL  141. 

33.  An  alien  friend  may  sue  an  Ameri- 
can in  the  consular  courts  of  China,  estab- 
lished there  under  the  treaty  of  1844. 
Forbes  v.  ScanneU,  13  Cal.  283. 

34.  An  action  upon  a  duty  due  by  an 
auctioneer  to  the  State,  under  a  special 
statute,  not  being  a  prosecution,  but  a  civil 
action  for  the  recovery  of  money  due  the 
State,  is  properly  brought  in  the  name  of 


the  State.    State  v.  Poulterer y  16  Cal. 
532. 

35.  Executors  have  the  right  to  insti- 
tute actions  under  the  general  authority 
conferred  upon  them  by  the  statute.  No 
special  authorization  from  the  probate 
court  is  necessary  in  such  cases.  Bal- 
lock  V.  Mixer,  16  Cal.  579. 


(b.)  Against  whom. 

36.  A  county  government*  is  a  por- 
tion of  the  State  government,  and  as  there 
is  no  remedy  against  the  State,  there  can 
be  none  against  the  county.  Bunsacker  v. 
Borden,  5  Cal.  290. 

37.  A  party  cannot  be  imprisoned  un- 
der a  judgment  in  a  dvil  action  for  as- 
sault and  battery.  Ex  parte  Prader,  6 
Cal.  240. 

38.  Counties  are  quasi  corporations, 
*and  can  sue  and  be  sued,  according 
to  the  act  of  May  11th,  1854.  Price  v. 
Sacramento  County,  6  Cal  255 ;  Thiols 
umne  County  v.  Stanislaus  County,  6  Gal. 
442;  Gilman  v.  Contra  Costa  County,  6 
Cal.  677 ;  8  Cal.  57 ;  Placer  County  v. 
Astin,  8  Cal.  305. 

39.  In  the  absence  of  any  statute  to 
that  effect,  the  State  cannot  be  sued,  and 
the  judgment  against  her  is  erroneous. 
People  V.  Talmage,  6  Cal.  258. 

See  Defendant,  Parties,  Plaint- 
iff. 


5.  When  Assignable. 

40.  A  cause  of  action  arising  out  of  a 
tort  is  not  assignable.  Oliver  v.  Wcdshy  6 
Cal.  456. 


6.  Process. 

41.  Mere  cognizance  of  the  existence 
of  an  action  is  not  notice  in  a  legal  sense. 
The  notice  must  apprise  the  party  whose 
rights  are  to  be  fldBTected  of  what  is  re- 
quired   of   him,  and    the   consequences 


*  Tbe  opinion  In  HunMoeker  r.  Borden^  6  CaL  890.  hat  be- 
come abrogated  by  the  act  of  Ma/  11th,  1854,  Statute  p. 
194,  enablbiff  a  comity  to  sue  or  be  saed,  which  act  hai 
received  Jadicial  conetmction  in  iVic«  t.  JSturament^ 
OouHtjf,  (TCaL  886,  and  other  cases. 
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which  may  follow  if  he  neglect  to  defend 
the  action.     Peahody  v.  Phelps,  9  Cal.  226. 

42.  To  support  a  plea  in  abatement 
founded  on  the  pendency  of  a  prior  action, 
it  is  necessary  that  process  issue  in  such 
former  action,  or  that  there  be  an  appear- 
ance such  as  would  waive  the  issuance  of 
process.  Conger  v.  Weaver,  10  Cal.  238; 
Primm  v.  Gray,  10  Cal.  522. 

43.  WJiere  a  complaint  was  filed  on  the 
thirtieth  day  of  October,  1856,  and  no 
summons  was  issued  thereon,  and  an 
amended  complaint  was  filed  on  the 
twenty-sixth  of  January,  1857,  and  sum- 
mons issued  thereon:  held,  that  the  ac- 
tion was  not  commenced  until  the  issu- 
ing of  the  summons.  Green  v.  Jackson 
W.  Co.,  10  CaL  375. 

See  Summons. 
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1.  If  several  causes  of  action  are  im- 
properly united  in  the  same  action,  the 
objection  must  be  taken  by  demurrer  or  it 
will  be  deemed  to  be  waived,  and  the  ac- 
tion will  be  sustained.  Macondray  v. 
SimmonSj^^  1  Cal.  395  ;  GaXes  v.  Kieff,  7 
CaL  12^;  Mariw  v.  BiehneU,  10  CaL 
224;  Clark  v.  Boyreau,  14  CaL  638. 

2.  A  contract  contained  a  covenant  for 
stipulated  damages,  and  by  the  same  con- 
tract the  parties  were  constituted  partners : 
it  was  held,  that  in  an  action  on  said 
contract  the  legal  demand  for  damages 
could  be  joined  with  the  equitable  demand 
for  a  dissolution.  Stone  v.  Pouse,  3  Cal. 
204. 

3.  In  a  complaint  for  trespass,  the 
plaintiff  in  one  count  claimed  five  hun- 
dred dollars,  the  alleged  value  of  the 
property  destroyed,  and  hve  hundred  dol- 
lars damages :  it  was  held,  that  these  causes 
of  action  were  properly  joined.  Tendesen 
V.  MarskaU,  3  CaL  440. 

4.  A  daim  for  damages  for  a  personal 
tort  cannot  properly  be  united  in  an  action 
with  a  demand  cognizable  in  equity.  Mayo 
V.  Madden,  4  Cal.  28.* 

5.  A  claim  for  possession  of  real  prop- 
erty, with  damages  for  its  detention,  can- 


*  In  tbe  opinion  of  Ootei  r.  Eieff,  7  Cal.  126.  tl 
Med  that  the  case  of  MofO  t.  Madden,  4  CaL  26, 


■taled 


the  coort 
was  not 


not  be  joined  with  a  claim  for  conse- 
quential damages  arising  from  a  change 
of  a  road,  by  which  a  tavern  keeper  may 
have  been  injured  in  his  business.  Bowles 
v.  Sacramento  Turnpike  Co.,  5  Cal.  225. 

6.  It  is  not  misjoinder  of  causes  of  ac- 
tion to  demand  in  the  same  action  that 
defendant  account  for  and  refund  a  pro- 
portion of  the  outfit  and  advances  made 
by  plaintifi^,  as  agreed  in  the  same  contract. 
6arr  v.  Redman,  6  CaL  576. 

7.  A  party  may  declare  in  tort,  under 
our  pleadings,  and  at  the  same  time  ask 
for  the  equitable  interposition  of  the  court 
to  protect  the  subject  matter  in  litigation 
until  the  cause  is  heard.  Gates  v.  Kieff, 
7  Cal.  125  ;  Marius  v.  BickneU,  10  Cal. 
224  ;   Weaver  v.  Conger,  10  CaL  237. 

8.  A  complaint  which  joins  an  action  of 
"  trespass  quare  clausum  fregit,"  ejectment 
and  prayer  for  relief  in  chancery  will  be 
held  bad  on  demurrer.  To  sustain  such 
complaint  would  be  subversive  of  all  the 
rules  of  pleading.  Bigelow  v.  Gove,  7  Cal. 
135. 

9.  It  is  not  necessary,  in  an  action 
against  a  sheriff  to  recover  damages  (in 
addition  to  the  $200  imposed  by  law  as  a 
penalty)  for  a  failure  to  execute  and  return 
process,  that  two  suits  should  be  brought. 
Damages  and  the  penalty  may  be  recov- 
ered in  one  suit.  Pearkes  v.  Preer,  9  Cal. 
642. 

10.  An  action  at  law  which  prays  for  a 
judgment  against  the  party  who  executed 
the  note  sued  upon  may  be  joined  with  an 
equitable  demand  to  foreclose  a  mortgage 
given  by  that  party  and  his  wife  to  se- 
cure the  payment  of  the  note.  Rollins  v. 
Porhes,  10  Cal.  300 ;  Rowe  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  444;  Rowland  v, 
Liehy,  14  CaL  157. 

11.  In  an  action  for  injuries  to  a  min- 
ing claim,  a  claim  for  damages  to  the  plaint- 
tiff  by  reason  of  the  breaking  away  of  the 
defendant's  dam,  and  the  consequent  wash- 
ing away  of  the  pay-dirt  of  the  plaintiff, 
may  properly  be  joined  with  a  claim  for 
damages  in  the  preventing  plaintiff  from 
working  his  claim.  Praler  v.  Sears  Union 
Water  Co.,  12  CaL  557. 

12.  The  union  in  one  count  of  a  com- 
plaint, of  an  allegation  that  defendants 
have  wrongfully  built  dams  and  flumes 
aj^ross  Mormon  Creek,  so  as  to  turn  the 
water  of  said  creek  out  of  its  natural  chan- 
nel," etc.,  and  thus  divert  it  from  plaintiff, 
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with  an  allegation  that  "  defendants  have 
constructed  gates,  etc,  in  their  said  dams 
and  flumes,  which  they  hoist  for  the  pur- 
pose of  cleaning  out  said  dams  and  flumes 
of  slum,  stone  and  gravel,"  the  accumula- 
tion of  which  renders  the  water  useless  to 
plaintiff,  does  not  make  the  complaint  de- 
murrable on  the  ground  that  it  unites  sev- 
eral distinct  causes  of  action  in  one  count* 
Gale  V.  Tuolumne  Water  Co,,  14  Cal.  27. 

13.  Common  counts  cannot  all  be  united 
in  one  count,  as  one  cause  of  action,  with- 
out any  specification  of  the  sums  due  upon 
each  several  cause.  Buckingham  v.  Wa- 
ters, 14  Cal.  147. 

14.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of 
the  premises,  an  injunction  restraining  the 
commission  of  trespass  in  the  ^ature  of 
waste  pending  the  action ;  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought. 
Natoma  Water  and  Mining  Co.  v.  Clxtrkin, 
14  Cal.  548. 

15.  Though  the  prayer,  or  one  of  the 
prayers,  may  indicate  a  distinct  cause  of 
action  against  one  defendant,  yet  it  is  im- 
material if  the  allegations  of  the  complaint, 
taking  them  all  together,  make  no  homo- 
geneous case  as  against  all  the  defend- 
ants.    De  Leon  v.  Higuera,  15  Cal.  495. 

16.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc,  setting  out 
a  copy ;  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is 
indebted  to  plaintilf  thereon  in  the  sum, 
etc.  The  complaint  then  avers :  "  Plaint- 
iflf  further  shows  that  after  said  note  was 
executed,  etc.  *  *  *  defendant,  by 
virtue  of  *  *  *  proceedings  in  insol- 
vency, etc.  *  *  *  claims  to  have  been 
discharged  from  the  payment  of  the  note 
and  debt  hereinbefore  mentioned ;  and 
plaintiff  further  shows  that  after  said  dis- 
cliarge  as  aforesaid,  on  or  about    *    * 

*  defendant  promised"  the  payee  and 
other  persons  that  he  would  pay  said  note 
to  said  payee  on  demand,  etc. ;  and  that 
defendant  thereby  revived  said  obligation, 
etc. :  held,  that  the  complaint  does  not  set 
up  two  causes  of  action ;  that  the  grava- 
men of  the  action  was  designed  to  be  the 
promise,  the  previous  indebtedness  being 
averted  as  matter  of  inducement.  Smith 
V.  Richmond,  15  CaL  502. 

17.  An  objection  that  one  of  two  counts 


in  a  complaint  is  an  equitable  cause  of  sf> 
tion,  and  should  not  be  tried  by  jury,  must 
be  taken  at  the  time,  and  cannot  be  urged 
on  appeal  if  not  so  taken.  Baker  v.  Jo- 
seph, 16  Cal.  177. 


ADJOURNMENT. 

1.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  is  invalid,  and  will 
be  set  aside  as  void.  Smith  v.  Chiches- 
ter, 1  Cal.  409  ;  Coffinherry  v.  HorrtU,  5 
Cal.  493 ;  Peabody  v.  Phelps,  7  CaL  53 ; 
Wicks  V.  Ludwig,  9  Cal.  175. 

2.  Aft^r  the  adjournment  of  the  term 
no  power  remains  in  the  court  to  set  aside 
the  judgment,  or  grant  a  new  trial,  except 
as  provided  by  statute,  unless  the  right  is 
saved  by  proper  motion.  Baldwin  v.  Kra- 
mer, 2  Cal.  583 ;  Morrison  v.  Dapman,  4 
Cal.  257 ;  Suydam  v.  Pitcher,  4  CaL  281 ; 
CarperUier  v.  Hart,  5  CaL  407 ;  Rohh  v. 
Robb,  6  Cal.  22;  Shaw  v.  McGregor,  8 
Cal.  521. 

3.  The  fact  that  the  court  was  adjourned, 
though  not  for  the  term,  at  the  time  set  for 
the  hearing  of  objections  of  creditors  to 
an  insolvent's  discharge,  and  that  the  hear- 
ing took  place  before  the  judge  at  cham- 
bers, is  no  valid  objection  to  the  discharge. 
Clarke  v.  Bay,  6  Cal.  604. 

.  4.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  may  be  set  aside, 
if  there  has  been  no  service  of  summons 
upon  the  defendants.  Carpentier  v.  Bart, 
5  Cal.  407 ;  Pico  v.  Carillo,  7  Cal.  32 ; 
Shaw  V.  McGregor,  8  Cal.  521. 

5.  A  district  attorney  may  at  any  time 
aft^r  the  adjournment  of  the  term  of  the 
court  at  which  the  recognizance  is  declared 
forfeited,  proceed  against  the  bail.  Peo- 
ple V.  Carpenter,  7  CaL  403. 

6.  Wliile  the  term  lasts,  the  court  has 
power  to  amend  the  record.  After  the 
term  had  passed,  the  record  cannot  be 
amended,  unless  there  is  something  in  the 
record  to  amend  by.  Branger  v.  Cheva- 
lier, 9  Cal.  173. 

See  Continuance. 
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L  Jurisdiction   op  Administration. 

1.  Two  jurisdictional  facts  must  exist 
to  support  administration  in  every  case ; 
first,  the  death  of  the  party ;  second,  his 
residence  within  the  county  at  the  time  of 
his  death.  They  must  he  alleged  in  the 
petition  and  be  true  in  point  of  fact  Beck- 
ett V.  Selover,  7  Cal.  233 ;  Haynes  v.  Weeks^ 
10  Cal.  118. 

2.  To  vest  the  incoming  administrator 
with  title  to  an  estate,  there  must  be  a 
grant  of  letters  of  administration  to  him ; 
the  mere  handing  over  of  the  papers  by 
the  old  administrator  to  the  new  is  insuffi- 
cient,   Rogers  v.  HoberUin^  11  Cal.  129. 


1.  Rengnation  or  Removal  of  an  Admin" 

istrator, 

3.  Where  the  administrator  resigns, 
leaving  the  administration  incomplete, 
there  is  no  final  rule  of  compensation. 
The  probate  court  should  apportion  it  in 


reference  to  the  compensation  fixed  by  law 
for  the  whole,  according  to  sound  discre- 
tion.    Ord  V.  Little,  3  Cal.  389. 

4  The  compensation  allowed  by  law  to 
executors  upon  the  whole  value  of  the  es- 
tate, both  real  and  personal,  only  applies 
when  the  administration  is  complete  and 
the  estate  is  finally  settled.     Ih. 

5.  An  administrator  resigned  and  ap- 
peared  in  court  to  have  a  final  settlement 
of  his  accounts.  The  judge  found  him  in- 
debted to  the  estate  in  a  large  sum,  and 
ordered  him  to  pay  it  into  court.  Upon 
his  refusal,  he  was  prosecuted  on  his  bond : 
held,  the  action  does  not  he,  as  the  order 
was  illegal,  and  he  was  not  bound  to  pay 
the  money  into  court.  Wilson  v.  Hernan- 
dez, 5  Cal.  443. 

6.  The  probate  judge,  as  the  general 
supervisor  and  guardian  of  the  estates  of 
deceased  persons,  has  power  by  law  to 
suspend  or  remove  an  administrator  when- 
ever he  has  reason  to  beheve,  either  from 
his  own  knowledge  or  from  credible  infor- 
mation, that  such  administrator  has  fraud- 
ulently wasted  or  mismanaged  the  estate, 
or  is  about  to  do  so,  or  has  become  incom- 
petent to  manage  it.  An  appellate  court 
should  not  interfere  with  the  order,  ex- 
cept in  case  of  gross  abuse  of  discretion. 
I>eck*s  Estate  v.  Gherke,  6  Cal.  669. 

7.  The  fair  inference  to  be  drawn  from 
the  act  regulating  estates  of  deceased  per- 
sons is,  that  the  permission  given  an  exec- 
utor or  administrator  to  resign  in  the  one 
case  specified  is  a  negative  of  such  right 
in  all  others.  Hagnes  v.  Me^ks,  10  Cal. 
116. 

8.  Where  an  administrator  filed  in  the 
probate  court  his  resignation,  and  on  the 
same  day  the  court  made  an  order  reciting 
that  the  administrator  had  filed  his  resig- 
nation and  required  him  to  turn  over  the 
effects  of  the  estate  to  and  settle  with  the 
public  administrator,  and  when  such  set- 
tlement should  be  fully  made  the  adminis- 
trator and  his  sureties  be  released,  and 
where  no  final  settlement  was  made :  held, 
that  such  act  was  an  acceptance,  on  the 
part  of  the  court,  of  such  resignation.  lb. 
118. 


2.   Who  may  Administer, 

9.  The  statute  provides  that  any  other 
of  the  next  of  kin  who  would  be  entitled 
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to  share  in  the  distribution  of  the  estate 
shall  be  entitled  to  administer,  it  must  be 
construed  to  mean  the  next  of  kin  capa- 
ble of  inheriting,  or  who  would  be  entitled 
to  distribution  if  there  be  no  nearer  kin- 
dred.    Anderson  v.  Pottery  5  Cal.  64. 

10.  The  brother  of  deceased  being  en- 
titled to  letters  of  administration  on  the 
estate,  gave  D.,  a  stranger,  a  writing,  re- 
questing the  court  to  appoint  him  admin- 
istrator. D.  applied  for  letters,  annexing 
to  his  petition  said  writing.  At  the  hear- 
ing, the  brother  asked  leave  to  withdraw 
the  writing,  opposed  the  appointment  of 
D.,  and  prayed  letters  to  himself:  held, 
that  the  brother  waived  his  right,  and  that, 
having  encouraged  D.  to  go  to  the  ex- 
pense and  trouble  of  applying  for  letters 
of  administration,  he  is  estopped  from  with- 
drawing his  assent  and  waiver,  or  renun- 
ciation.    JEstate  of  Kirtlan,  16  Cal.  165. 

1 1.  The  mere  fact  that  one  is  not  of  kin 
to  the  deceased  does  not  incapacitate  him 
to  hold  the  office  of  administrator.  A 
stranger  is  legally  competent,  though  the 
other  parties  named  in  the  fifty-second  sec- 
tion of  the  act  concerning  the  estates  of  de- 
ceased persons  are  entitled  to  priority.    Ih, 

12.  The  sixty-sixth  section  of  that  act 
does  not  restrict  the  power  of  appointment 
given  in  the  fifty-second  section.  The  ob- 
ject of  this  section — the  sixty-sixth — au- 
thorizing the  appointment  of  some  compe- 
tent person  at  the  request  of  the  person 
entitled,  to  be  joined  with  such  person,  was 
to  allow  those  entitled  to  letters  the  aid  of 
others  more  competent-     Ih. 

13.  The  proviso  in  the  fifty-second  sec- 
tion of  the  act  to  regulate  the  settlement 
of  the  estates  of  deceased  persons,  as 
amended  by  the  act  of  April  23d,  1855, 
extends  to  all  the  classes  of  persons  desig- 
nated in  the  section,  and  is  not  limited  to 
persons  embraced  within  the  tenth  class ; 
and  a  surviving  partner,  though  a  brother, 
where  the  partnership  existed  at  the  time  of 
the  death  of  the  intestate,  cannot  be  admin- 
istrator.   Cornell  v.  GaUaher,  16  Cal.  j67. 

3 

n.  Fees  of  ak  Administratob. 

14.  Where  the  administrator  resigns, 
leaving  the  administration  incomplete, 
there  is  no  fixed  value  of  compensation. 
The  probate  court  should  apportion  it  in 
reference  to  the  compensation  fixed  by 


law  for  the  whole,  according  to  sound  dis- 
cretion.    Ord  V.  LitUe,  3  Cal.  389. 

15.  The  compensation  allowed  by  law 
to  executors  upon  the  whole  value  of  the 
estate,  both  real  and  personal,  only  applies 
when  the  administration  is  complete,  and 
the  estate  is*fina11y  settled.     lb. 

16.  An  administrator  being  compelled 
by  law  to  hold,  protect  and  guard  fiinds 
coming  into  his  hands,  which  he  has  rea- 
son to  believe  to  be  assets  of  the  estate, 
until  the  right  to  the  funds  can  be  deter- 
mined, is  entitled  to  his  commissions  there- 
on.    Wells  V.  Robinson^  13  CaL  143. 


m.  Actions  bt  oe  against   Ad- 
ministrators. 

1.  By  an  AdministrcUar, 

17.  The  common  council  of  Sacramento 
by  resolution  made  an  appropriation  to 
the  mayor  of  the  city  of  $10,000,  reciting 
meritorious  services  (but  such  as  were 
within  his  official  duty)  as  the  considera- 
tion, which  was  exclusive  of  his  salary, 
which  was  regularly  paid.  The  mayor 
died  the  day  the  appropriation  was  passed, 
and  did  not  accept  it  formally  -:  held,  that 
the  appropriation  could  not  be  recovered 
in  action  at  law  by  the  administrator. — 
Heslep  V.  City  of  Sacramento^  2  Cal.  581. 

18.  There  is  no  authority  for  prosecut- 
ing the  cause  in  the  name  of  a  deceased 
person ;  all  proceedings  ought  to  be  stay- 
ed until,  by  suggestion,  his  executor  or 
administrator  was  made  a  party.  Sanchez 
V.  Roach,  5  Cal.  248. 

19.  An  administrator,  by  our  statute, 
being  entitled  to  possession  of  the  real 
estate  of  the  deceased,  may  maintain 
ejectment;  and  where  the  complaint 
avers  title  in  the  administrator,  a  default 
admits  it.    Curtis  v.  Herrick,  14  CaJ.  119. 

20.  In  suit  by  an  administrator  against 
defendant,  for  conversion  of  the  property 
of  the  estate  under  the  one  hundred  and 
sixteenth  section  of  the  statute  to  regulate 
the  settlement  of  estates,  the  proof  as  to 
the  right  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  conflicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendant, and  refusal  by  him  to  surrender 
the  property,  charge  hun  with  a  conver- 
sion.   Beckman  v.  GeddeSj  14  Cal.  252. 
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2.   When  the  Admntslratar  t$  a  necessary 
Party  PlainHff. 

21.  In  this  State  all  property  of  tlie 
deceased,  real  and  personal,  remains  in 
the  poesession  of  the  administrator  until 
administration  of  the  estate  is  had,  or  a 
decree  of  distribution  is  made  by  the  pro- 
bate court  The  administrator  until  then 
is  the  proper  party  plaintiff  in  a  suit  to 
quiet  title  to  the  estate.  Curtis  v.  Sutter, 
15  CaL  264. 


3.  Against  an  Administrator, 

22.  The  general  right  to  sue  an  admin- 
istrator was  taken  away  by  the  statute,  ex- 
cept in  case  of  presentation  and  rejection 
of  the  account,  and  the  declaration  should 
have  set  out  the  exception.  EUissen  y. 
BaOeck,  6  Cal.  393 ;  Falkner  y.  Folsoniy 
6  CaL  412 ;  Hentsch  v.  Ptyrter,  10  Cal. 
558. 

23.  Executors  who  have  entered  into 
and  possessed  a  leasehold  estate,  of  which 
their  testator  was  assignee,  are  liable  for 
the  rents  accruing  during  the  possession, 
as  assignees  de  bonis  propriis.  (Obiter.) 
SmOey  v.  Van  Winkle,  6  Cal.  606. 

24^  Where  an  administrator  is  sued  in 
equity  by  the  people,  to  compel  him  to 
pay  over  to  the  county  treasurer  money 
collected  by  the  intestate  as  tax  collector : 
held,  that  he  occupied  the  position  of  one 
who  takes  possession,  without  authority,  of 
property  belonging  to  another,  and  that  he 
may  be  treated  as  a  trustee  de  son  tort 
People  v.  Houghtaling,  7  Cal.  352 ;  Gun- 
terY,Janes,9  CaL  658. 

25.  Where  the  adverse  possession  of 
the  defendant  was  wrongful  in  the  begin- 
ning, its  character  is  not  changed  by  the 
act  of  plaintiff,  consenting  to  the  appoint- 
ment of  defendant  as  administrator  of  the 
estate  upon  which  he  is  trespassing.  Tay- 
hr  V.  Woodward,  10  Cal.  92. 

26.  BL,  a  married  woman,  had  a  sum 
of  money  left  her  by  bequest  during  co- 
verture ;  she  and  her  husband  joined  in  a 
power  of  attorney  to  O.,  authorizing  him 
to  demand  and  receipt  for  the  money, 
which  he  did,  and  the  husband  then  died. 
M.  brought  suit  for  the  money :  held,  that 
it  was  ^  separate  property  of  M.,  and 


when  O.  received  it,  he  did  so  as  trustee 
of  M.,  and  it  could  not  be  charged  with 
money  advanced  to  the  husband,  and  a 
settlement  thereof  with  the  administrator 
of  her  husband  could  not  have  any  effect 
on  M.'s  rights,  although  these  defenses 
were  set  up.  Dickinson  v.  Owen,  11  CaL 
75. 

27.  A  was  indebted  upon  a  note  and 
mortgage  to  B  in  the  sum  of  $40,000.  B 
assigned  the  note  and  mortgage  to  C,  and 
received  from  him  his  notes  in  lieu  thereof. 
Afterwards  A  mortgages  to  C,  together 
with  other  property,  the  property  pre- 
viously mortgaged  to  B,  subject  to  the 
first  mortgage,  for  which  C  was  to  advance 
to  A,  ftx>m  time  to  time,  sums  of  money 
not  to  exceed  $12,000,  to  enable  A  to  pay 
his  debts.  By  this  mortgage  C  was  au- 
thorized to  receive  the  rents  of  the  mort- 
gaged premises,  and  apply  them  to  the 
payment  of  the  $12,000  and  interest,  and 
in  case  the  rents  should  not  be  sufficient 
for  that  purpose,  and  A  should  not  pay 
within  two  months  after  request,  then  C 
was  to  sell,  and  out  of  the  proceeds  pay 
the  amount  and  interest  so  advanced.  C 
at  various  times  advanced  to  A  nearly 
$12,000,  and  collected  rents  to  the  amount 
of  $28,000.  Subsequently  C  died,  and 
his  executor  collected  the  rents :  held,  in 
an  action  by  A  against  Cs  administrator, 
that  C  acted  in  the  purchase  of  the  note 
and  mortgage  of  B,  as  an  agent  of  A,  and 
that  A  was  entitled  to  the  trust  fund. 
Gunter  v.  Janes,  9  Cal.  658. 


4.   When  an  Administrator  is  a  necessary 
Party  Defendant, 

28.  In  cases  of  joint  and  several  con- 
tracts, an  administrator  cannot  be  joined 
with  the  survivor ;  for  one  is  charged  de 
bonis  testatoris  and  the  other  de  bonis 
propriis.  Humphreys  v.  Orane,  5  Cal. 
176 ;  May  v.  Hanson,  6  Cal.  643. 

29.  Where  the  plaintiff,  in  an  action  to 
foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  the  summons 
and  before  judgment,  asks  for  a  decree  of 
sale  of  the  mortgaged  premises,  and  if  the 
same  is  not  sufficient  to  discharge  the  debt, 
then  for  a  judgment  over  against  the  es- 
tate, the  administrator  is  a  necessary  par- 
ty to  the  action.    BeUoc  v.  Rogers,  9  CaL 
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125;  Bentsch  v.  Porter,  10  Cal.  559; 
(limited  in  CoweU  v.  Buckelew,  14  Cal. 
642). 

30.  All  the  property,  both  real  and  per- 
sonal, belonging  to  the  estate  of  a  deceased 
person,  goes  into  the  possession  of  the  ad- 
ministrator, who  is  therefore  a  necessary 
party  to  all  suits  affecting  it.  Beckett  v. 
Selover,  7  Cal.  215 ;  Harwood  v.  Marye^ 
8  Cal.  580 ;  Haynes  v.  Meeks,  10  Cal.  120. 

31.  A  demand  that  a  mortgagee  be  sub- 
rogated to  rights  under  a  prior  mortgage, 
for  the  satisfaction  of  which  a  part  of  his 
mortgage  was  taken,  is  not  a  claim  in  the 
sense  of  the  Bt:atute  against  the  estate  of 
the  deceased  person.  The  administrator 
is  a  proper  party  for  the  purpose  of  liqui- 
dating the  amount  of  the  indebtedness. 
Carr  v.  CaldweU,  10  CaL  385. 


5.  Of  the  Pleadings, 

32.  Where,  in  an  action  against  an  ad- 
ministrator, the  complaint  is  founded  on 
an  instrument  alleged  to  have  been  exe- 
cuted by  the  intestate,  it  is  not  necessary 
under  the  statute  that  the  administrator 
should  deny  the  signature  of  the  intestate 
on  oath.  It  must  be  proven.  Beath  v. 
Lent,  1  Cal.  411. 

33.  In  an  action  against  an  adminis- 
trator the  court  should,  if  asked,  charge 
the  jury  as  to  the  statute  time  within  which 
the  action  could  be  brought,  when  the 
claim  is  rejected.  Benedict  v.  Boggin,  2 
Cal.  386. 

34.  A  person  who  was  not  a  party  to  a 
settlement  by  an  administrator  in  the  pro- 
bate court,  may  disregard  the  settlement, 
and  file  his  bill  in  chancery  to  compel  him 
to  account.  Clarke  v.  Perry,  5  Cal.  60 ; 
BeUoc  V.  Rogers,  9  Cal.  129 ;  Deck's  Es- 
tate V.  Gherke,  12  Cal.  438. 

35.  The  failure  of  a  party  to  aver  in 
his  complaint  that  he  has  presented  his 
claim  for  allowance  to  the  administrator, 
is  a  matter  of  avoidance  in  an  action  on 
the  claim,  only  to  be  taken  advantage  of 
by  plea,  and  it  is  still  in  its  nature  and  ef- 
fect nothing  more  than  a  matter  of  abate- 
ment. EUlssen  v.  BaUeck,  6  Cal.  363; 
FaUcner  v.  Folsom,  6  Cal.  412 ;  Bentsch 
V.  Porter,  10  Cal.  560. 

36.  Though  the  defendant  is  described 
in  the  caption  of  the  complaint  as  admin- 


istrator, but  the  facts  stated  in  the  body  of 
the  complaint  show  that  he  is  not  sought 
to  be  charged  as  administrator :  held,  that 
it  is  not  an  action  against  him  in  his  rep- 
resentative capacity.  People  v.  Bough- 
taling,  7  Cal.  350. 

37.  Where  plaintiff  in  a  justice's  suit 
avers  he  is  the  administrator  in  fact  of  the 
intestate,  and  this  is  not  denied  in  the  an- 
swer, no  further  proof  of  plaintiff's  right 
to  sue  is  requisite.  lAening  v.  Gould,  13 
Cal.  599. 

38.  Bill  filed  by  a  judgment  creditor  of 
J.,  upon  order  of  court  permitting  it, 
against  defendants  as  executors.  Bill 
avers  that  the  will  of  deceased  "  directed 
by  written  or  oral  instructions  "  the  exec- 
utors to  sell  certain  cattle  and  retain  the 
proceeds  for  the  use  and  benefit  of  J.,  af- 
ter first  discharging  his  then  debts.  That 
it  also  declared  that  he,  the  testator,  had 
made  a  secret  assignment  for  J.,  which 
the  executors  would  carry  into  effect  ac- 
cording to  his  instructions,  when  conveni- 
ent Bill  charges  that  defendants  have 
not  sold  the  cattle,  but  have  converted 
them  to  their  own  use :  held,  that  a  de- 
murrer was  properly  sustained;  that  a 
pleading  must  be  taken  most  strongly 
against  a  pleader,  and  that  there  is  no  law 
giving  effect  to  an  oral  instruction  of  a 
testator  as  a  will,  or  a  part  of  a  will,  and 
that  the  creditor  of  J.  can  have  no  more 
rights  than  J.  himself.  Sparks  v.  De  La 
Guerra,  14  Cal.  111. 

39.  At  most,  J.  is  only  a  legatee,  and 
the  executors  of  the  trustees  of  the  lega- 
cy. And  the  bill,  not  stating  that  the  es- 
tate is  settled,  nor  that  the  property  or  the 
money  is  not  necessary  to  pay  off  debts 
or  expenses  of  administration,  nor  that  J. 
would  be  entitled  before  final  settlement 
to  his  legacy  without  tendering  a  refund- 
ing bond,  cannot  be  maintained.  Sparks 
V.  Be  La  Guerra,  14  Cal.  112. 

40.  A  complaint  in  replevin,  alleging 
that  F.  was  seized  and  possessed  of  cer- 
tain premises  at  the  time  of  his  death; 
that  the  plaintiffs  were  appointed  the  ex- 
ecutors of  his  last  will  and  testament,  and 
ever  since  their  appointment  have  been  in 
the  possession  of  the  premises;  that  cer-. 
tain  persons,  whose  names  are  not  desig- 
nated, entered  upon  the  same  without  au- 
thority, and  cut  down  timber  growing 
thereon  to  the  amount  of  about  three  hun- 
dred cords ;  that  the  defendant  afterwards 
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also  entered  upon  the  premises,  without 
authority,  and  removed  the  wood  thus  cut, 
and  still  detains  it  from  the  plaintiffs ;  that 
they  have  demanded  the  possession  of  the 
same  from  him,  and  that  he  refused  to  de- 
liver it  to  them,  to  their  damage  of  $1,100 
— the  alleged  value  of  the  wood — suffi- 
ciently shows  plaintiff's  ownership  of  the 
wood.     HcJledc  v.  Mixer,  1 6  Cal.  577. 

41.  The  complaint  here,  averring  that 
the  plaintiffs  were  duly  lippointed  execu- 
tors of  the  last  will  and  testament  of  the 
deceased,  and  have  ever  since  been  such 
executors,  and  as  such  have  been  ever 
since  in  the  possession  of  the  premises,  is 
not  demurrable  on  the  specific  ground  that 
it  does  not  show  that  plaintiffs  are  the  ex- 
ecutors of  F.,  or  have  any  authority  to 
maintain  the  action — ^though  it  is  subject 
to  other  objections.  The  complaint  should 
state  the  death  of  F.;  his  leaving  a  last 
will  and  testament ;  the  appointment  there- 
in of  the  plaintiffs  as  executors ;  the  pro- 
bate of  the  will;  the  issuance  of  letters 
testamentary  thereon  to  the  plaintiffs ;  and 
their  qualification  and  entry  upon  the  dis- 
charge of  their  duties  as  executors.  Ih. 
579. 

42.  The  executors  had  the  right  to  in- 
stitute the  action  under  the  general  au- 
thority conferred  upon  them  by  the  stat- 
ute. No  special  authorization  from  the 
probate  court  is  requisite  in  such  cases. 
Ih.  580. 


6.  Costs  against  an  Administrator* 

43.  Executors  and  administrators  are 
mdividually  responsible  for  costs  recov- 
ered against  them  in  every  case ;  but  they 
shall  be  allowed  them  in  their  administra- 
tion accounts,  except  when  it  appears  that 
the  action  has  been  prosecuted  or  resisted 
without  just  cause.  Hicox  v.  Graham^ 
6  CaL  169. 


L  Of  the  Judgment  against  an  Adminis- 

traior. 

44  The  only  effect  of  a  judgment 
against  an  administrator,  upon  any  claim 
for  money,  shall  be  to  establish  the  claim 
in  the  same  manner  as  if  it  had  been  al- 


lowed by  the  administrator  and  the  pro- 
bate court     Belloc  v.  Rogers,  9  Cal.  127. 

45.  A  judgment  by  default  may  be  tak- 
en against  an  administrator  as  well  as  any 
other  party.  Chase  v.  Swain,  9  Cal.  137 ; 
Hentsch  v.  Porter^  10  Cal.  562. 

46.  Under  our  system,  a  judgment 
against  an  administrator  is  little — ^if  any — 
better  than  an  allowance  by  him,  and  ap- 
proval by  the  probate  judge.  Wells  v. 
Robinson,  13  Cal.  143. 

47.  A  decree  of  the  probate  court,  or- 
dering a  claim  to  be  paid,  rendered  on 
petition  of  the  administratoi',  and  without 
objection  to  him,  is  final  and  conclusive  ; 
and  cannot  be  assailed  collaterally  nor  di-  ^ 
rectly  on  the  ground  that  it  was  rendered 
on  insufficient  evidence.  Estate  of  Cooky 
14  Cal.  130. 


IV.  An  Executor  mat  be  a  Wit- 
ness TO  THE  Execution  op  a  Will. 

48.  An  executor  named  in  a  will  may 
be  a  witness  to  the  execution  of  the  will, 
when  he  is  neither  heir  nor  legatee.  Par 
naud  V.  Jones,  1  Cal.  505. 


V.  Powers  op  an  Administrator. 

49.  When  two  executors  are  named  in 
a  will,  both  must  ordinarily  join  in  the  ex- 
ecution of  the  powers  conferred  therein, 
but  the  testator  may  confer  upon  each  of 
his  executors  all  the  power  necessary,  and 
he  who  first  enters  upon  the  administra- 
tion shall  proceed  to  its  conclusion.  Pa- 
naud  V.  Jones,  1  Cal.  511. 


1.  Mag  Assign  a  Judgment, 

50.  An  administrator  of  an  estate  in 
New  York  has  the  right  to  assign,  for  a 
valuable  consideration,  a  judgment  ob- 
tained there  by  the  intestate  in  his  life- 
time, and  against  a  person  who  has  since 
removed  to  this  State.  Low  v.  Burrows^ 
12  Cal.  188- 
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2.  Liabilities  of  an  Administrator. 

51.  If  the  administrator  undertakes  to 
go  bejond  the  strict  line  of  his  duty  as  the 
law  defines  it,  he  acts  upon  his  own  re- 
sponsibility, and  while  he  can  receive  no 
profit  from  a  successful  issue  of  his  invest- 
ment, he  must  bear  the  loss  of  a  failure. 
Estate  of  Knight,  12  CaL  207. 

52.  An  administrator  cannot  pay  out 
the  money  of  Uie  estate  to  remove  an  in- 
cumbrance from  the  property  of  the  es- 
tate, which  debt  the  estate  is  in  no  way 
responsible  for,  upon  the  notion  that  the 
property  may  increase  in  value,  and  there- 
by speculate  for  the  estate.     Ih. 

53.  The  administrator,  in  the  absence 
of  special  authority,  must  administer  the 
estate  as  he  finds  it,  paying  taxes  and 
other  necessary  expenses,  and  doing  such 
other  acts  as  are  necessary  to  preserve  it 
as  left ;  but  he  cannot  advance  money  to 
remove  incumbrances  unless  his  intestate 
was  bound  to  pay  the  money.     lb.  208. 


VL  Inventory  op  an  Estate. 

54.  Where  a  full  inventory  of  all  the 
effects  of  the  deceased  is  embodied  in  a 
will,  it  seems  to  be  unnecessary  for  the  ad- 
ministrators to  make  out  a  new  inventory ; 
at  all  events,  their  neglect  or  omission  to 
do  so  will  not  invalidate  the  will.  Par 
navd  V.  Jones,  1  Gal.  510. 


Vn.  Claims  against  an  Estate. 

55.  In  an  action  against  an  administra- 
tor the  court  should,  if  asked,  charge  the 
jury  as  to  the  statute  time  within  which 
the  action  could  be  brought  when  the 
claim  is  rejected.  Benedict  v.  Hoggin,  2 
Cal.  386. 

56.  Where  a  foreclosure  of  a  mortgage 
executed  by  the  deceased  is  filed  against 
the  executor,  and  fisdls  to  aver  the  present- 
ation and  rejection  of  the  account  in  the 
complaint,  it  is  demurrable.  EUissen  v. 
HaUeck,  6  Cal.  393 ;  FaUmer  v.  Folsom,  6 
Cal.  412 ;  Hentsch  v.  Porter,  10  CaJ.  558. 

57.  Claims  against  an  estate  which  have 
been  allowed  by  the  administrator  and  the 


probate  judge,  have  the  force  and  effect  of 
judgments ;  but  this  applies  only  to  such 
claims  as  were  debts  against  the  estate, 
and  not  to  the  expenses  incurred  or  dis- 
bursements made  by  the  administrator  in 
his  management  of  the  estate,  which  lat- 
ter claims  are  conclusive,  only  having  been 
allowed  by  the  probate  court  upon  settle- 
ment of  the  account  after  notice  to  the  par- 
ties interested.  Decl^s  Estate  v.  Gherke, 
6  Cal.  669 ;  BeckeU  v.  Selover,  7  CaL  228. 

58.  Where  the  executor  or  administra- 
tor has  property  which  belongs  to  another, 
the  owner  is.  not  required  to  present  his 
account  as  if  he  were  a  creditor.  Gunter 
V.  Janes,  9  Cal.  658. 

59.  The  only  difference  between  the 
claims  of  an  executor  or  adminbtrator 
apd  those  of  other  creditors,  as  to  their 
presentation  afler  publication  of  notice,  is 
that  the  latter  must  be  presented  to  both 
the  executor  or  administrator  and  the  pro- 
bate judge,  and  the  former  only  to  the 
judge.  The  time  within  which  the  pre- 
sentation is  made  is  the  same  in  both  cases. 
Estate  of  Taylor,  10  Cal.  482 ;  16  Cal.  434. 

60.  An  objection  that  a  claim  was  never 
presented  to  the  administrator  cannot  be 
made  ailer  a  decree  allowing  it.  Estate 
of  Cook,  14  Cal.  130. 

61.  Where  an  account  presented  to  &a 
administrator  for  allowance  contains  no 
item  for  interest,  and  the  face  of  the  pa- 
per does  not  show  that  interest  results  nec- 
essarily from  the  facts  stated  as  constitu- 
ting the  claim,  interest  is  not  recoverable. 
Aguirre  v.  Packard,  14  Cal.  172. 

62.  An  executor  or  administrator,  hold- 
ing a  debt  against  the  estate  of  deceased, 
cannot  pay  himself  and  claim  a  credit 
when  he  has  never  presented  his  claim  for 
allowance  before  the  probate  judge.  The 
statute  requires  claims  against  the  estate 
to  be  presented  in  accordance  with  its  di- 
rections, whether  the  claims  be  held  by 
executors  and  administrators  or  by  other 
creditors  of  the  deceased;  and  if  not  so 
presented  within  ten  months  from  publiea- 
tion  of  notice  for  presentation,  they  are 
barred.    Estate  of  Taglor,  J0  CaL  434. 


Vin.  Liens  against  Property  in  the 

HANDS   OF  the  ADMINISTRATOR. 

63*  A  vendor  of  real  estate  has  an 
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equitable  lien  on  the  same  for  the  unpaid 
purchase-money  in  the  hands  of  the  ad- 
ministrator of  the  purchaser.  Cahoon  v. 
Eobinsouy  6  Cal.  226. 

64.  Mortgages  and  liens  of  record  form 
no  exception  to  the  rule  prescribed  by  sec 
136  of  the  act  to  regulate  estates  of  de- 
ceased persons ;  and  the  claims  secured  by 
them  must  have  been  presented  to  the  ex- 
ecutor or  administrator,  and  rejected  by 
him,  before  an  action  ^  be  mdntained 
on  them.  Missen  v.  BaOecky  6  Cal.  893 ; 
Falkner  v.  Folsom,  6  Cal.  412 ;  Hentsck 
V.  Porter y  10  CaL  559. 

65.  If  the  sale  by  the  administrator  be 
Toid,  or  Yoidable,  the  lien  of  the  adminis- 
trator continues ;  and  it  would  seem  equi- 
table that  the  purchaser  who  has  paid  the 
debt  of  the  estate  should  have  a  Uen  up- 
on the  estate  for  his  purchase-mouey. 
Ef^fnes  Y.  Weeks,  10  Cal.  120. 

66.  An  agreement  between  the  mort- 
gagor and  mortgagee  that  the  land  and  its 
proceeds  were  to  be  held,  not  only  as  se- 
curity for  the  debt  due  the  latter,  but  for 
debts  due  third  persons — ^laborers  on  the 
land,  for  instance— operates  as  an  equitable 
assignment,  which  does  not  pass  to  the  ad- 
ministrator of  the  mortgagee  as  general 
assets  for  the  benefit  of  creditors  at  large, 
but  is  subject  in  his  hands  to  the  same  trust 
which  attached  to  it  before  the  decease  of 
the  intestate.  Pierce  v.  Mobiiisan,  13  CaL 
121. 

67.  A  decree  of  foreclosure  binds  the 
specific  property  mortgaged,  and  the  prop- 
erty passes  into  the  hands  of  the  execu- 
tiix  of  the  husband's  estate,  subject  to  its 
lieiL  She  took  only  what  remained  afler 
the  lien  was  satisfied.  Cawell  v.  Bitcke- 
lew,  14  Cal.  641. 


tration  of  the  estate  is  had,  or  a  decree  of 
distribution  is  made  by  the  probate  court. 
Curtis  V.  SuUer,  15  Cal.  264. 


IX.  Pbopertt  in  the  hands  of  an 
Administbatob. 

«  68.  The  right  of  enjoyment  of  posses- 
sion to  public  lands  may  descend  among 
the  personal  effects  of  a  deceased  person 
to  the  executor  or  administrator,  and  the 
right  of  the  deceased  be  conveyed  by  a 
r^lar  sale  to  another.  Graver  v.  Haw^ 
ley,  5  CaL  486. 

69.  In  this  State,  all  property  of  the 
deceased,  real  and  personal,  remains  in  the 
haadg  of  the  administrator  until  admihis- 


X.  Sales  by  an  Administbatob. 

70.  Upon  an  application  to  sell  the  real 
estate  of  a  deceased  person  to  pay  debts, 
the  heir  may  dispute  the  validity  of  the 
claims  on  which  the  petition  is  based,  al- 
though they  have  been  allowed  by  the 
public  administrator  and  probate  judge. 
BeckeU  V.  Selaver,  7  Cal.  228. 

71.  The  administrator  or  executor  is 
under  the  control  of  the  probate  court. 
In  the  sale  of  property  he  is  the  moving 
party  in  behalf  of  creditors,  but  acts  sub- 
ject to  the  orders  of  the  court,  and  the 
sale  is  a  judicial  act  HaUeck  v.  Guy,  9 
Cal.  195. 

72.  A  substitution  of  one  bidder  for 
another  at  executor's  sale,  who  fails  to 
comply  with  the  terms  of  sale,  cannot 
affect  the  validity  of  the  sale.  The  order 
directing  the  sale,  and  the  order  confirm- 
ing it,  give  validity  to  the  purchase.  lb. 
197. 

73.  The  effect  of  an  administrator's 
deed  is  to  convey  to  the  purchaser  the 
title  of  the  deceased.  Such  a  deed  can 
contain  no  warranty  of  title.  The  pur- 
chaser must  know  the  law.  In  these 
sales  caveat  emptor  is  the  rule.     Ih. 

74.  The  petition  by  the  executor  for 
the  sale  of  real  estate  must  set  forth  the 
amount  of  the  personal  estate  that  has 
come  to  his  hands.  This  petition,  with 
this  averment,  are  jurisdictional  facts, 
without  which  the  order  of  sale  is  void. 
Gregory  v.  McPherson,  13  Cal.  577. 

75.  If  an  executor,  claiming  power 
under  a  will  to  sell,  and  in  possession  un- 
der judgment  against  C.  as  above,  execute 
a  deed  to  defendant,  who  takes  possession 
thereunder,  then  defendant  can  set  up 
outstanding  title  in  the  executor  or  his 
testator  as  against  C,  even  though  he 
could  not,  from  defects  in  his  deed  or  want 
of  power  in  the  executor,  assert  title 
against  the  estate  of  the  deceased.  Greg- 
ory V.  Haynes,  13  Cal.  595. 

76.  W.  died,  leaving  a  widow  and  three 
minor  children.  The  widow  administered, 
and,  as  administratrix,  presented  a  peti- 
tion to  the  Probate  Court,  stating  that  she 
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had  agreed  to  sell  the  real  estate  of  the 
intestate  to  the  plaintiff  for  $3,000,  and  to 
procure  an  order  of  court  for  the  sale,  ask- 
ing the  court  to  confirm  this  agreement ; 
and  asking  further,  that,  if  the  court  should 
refuse  so  to  confirm,  then  for  a  general 
order  of  sale  upon  the  petition,  which  sets 
up  other  facts,  usual  in  such  cases.  The 
court  made  an  order  to  show  cause,  etc, 
and  at  the  same  time  appointed  a  guar- 
dian for  minor  and  absent  heirs,  who,  on 
the  same  day,  consented  to  a  decree  of 
sale.  No  service  of  the  order  to  show 
cause  was  made  on  the  heirs.  This  de- 
cree confirms  the  agreement  with  plaintiff, 
directs  a  deed  to  be  made  to  him,  and 
afterwards  proceeds  to  order  a  rule  upon 
the  heirs  to  show  cause  why  a  sale  at  pub- 
lic auction  should  not  be  made.  After- 
wards a  second  decree  of  sale  was  made, 
in  the  usual  form :  held,  that  this  agree- 
ment for  a  private  sale  did  not  render  the 
decree  of  the  court  for  a  public  sale  void ; 
that,  although  this  agreement  could  not 
bind  the  estate,  yet  it  was  not  against  pub- 
lic policy  and  void.  Stuart  v.  Allen,  16 
Cal.  498. 

77.  Held,  further,  that  to  make  such 
agreement  void  as  against  public  policy,  the 
necessary  effect  of  it  must  be  to  contra- 
vene some  positive  right  or  duty ;  that  the 
duty  of  the  administratrix  is  not  neces- 
sarily inconsistent  with  an  agreement  to 
a^k  an  order  of  sale  upon  consideration 
that  a  purchaser  will  give  an  agreed  sum 
at  the  sale  ;  that  so  far  as  her  own  inter- 
est was  concerned,  there  was  no  objection 
to  such  an  arrangement,  and  if  the  sale 
was  to  be  public,  probably  no  good  reason 
exists  for  holding  that  the  administratrix 
should  not  provide  or  assure  herself  in 
this  way  that,  if  sold,  the  property  would 
bring  a  reasonable  price,  before  proceed- 
ing to  take  steps  to  have  the  sale  ordered — 
the  propriety  of  ordering  the  sale,  and 
confirming  it  afterwards,  being  still  left  to 
the  court,  uninfluenced  by  any  such  agree- 
ment,    lb. 

78.  Held,  further,  that  the  decree  is  not 
void  because  of  the  defect  in  the  petition, 
which  prays  not  simply  for  a  decree  of 
sale — the  proper  course — ^but  seeks,  as  its 
main  object,  the  confirmation  of  the  agree- 
ment for  a  private  sale  to  plaintiff;  that, 
though  the  petition  was  demurrable  for 
this  cause — asking,  as  it  did,  what  the 
court  could  not  grant— jet,  as  the  petition 


presented  all  the  facts  necessary  to  ^ve 
the  court  jurisdiction  of  the  matter  of  sale, 
it  was  sufficient  to  support  the  decree 
when  attacked  collaterally.     lb,  499. 

79.  Held,  further,  that  the  decree  and 
proceedings  are  not  void,  on  the  ground  of 
inconsistency,  in  this  :  that  the  first  order 
confirms  the  agreement  of  plaintiff,  and 
then  requires  the  parties  to  show  cause 
why  the  land  should  not  be  sold ;  and  the 
second  decree  orders  the  property  to  be 
sold,  as  usual  in  such  cases ;  that  this 
course  was  an  irregular  and  improper 
exercise  of  jurisdiction,  but  that  these 
irregularities  and  defects  must  be  corrected 
on  appeal,  and  cannot  be  indirectly  at-< 
tacked.     lb, 

80.  The  power  of  the  probate  court  to 
order  a  sale  of  the  real  estate  of  the  de- 
ceased results  from  the  fact  that  the  per- 
sonal estate  in  the  hands  of  the  adminis- 
trator is  insufficient  to  pay  debts,  etc  lb, 
500. 

81.  Where  the  petition  for  the  sale  of 
real  estate,  after  setting  out  the  debts,  pro- 
ceeds, "  that  the  personal  property  of  said 
estate,  which  will  appear  by  reference  to 
the  inventory  now  on  file,  is  not  more  than 
is  sufficient  for  the  use  and  support  of  the 
family  of  said  deponent,  and  is  wholly  in- 
sufficient to  pay  said  indebtedness,  and 
that  it  is  necessary  to  sell  real  estate  to 
pay  the  same  ;"  and  after  giving  some  fur- 
ther matter,  concludes :  "  Petitioner  fur- 
ther alleges,  that  the  inventory  heretofore 
filed  gives  a  description  of  all  the  real 
estate  of  which  the  said  intestate  died 
seized,  and  the  condition  and  value  there- 
of, which  said  inventory  is  made  a  part  of 
this  petition  :"  held,  that  the  petition  con- 
tains a  sufficient  averment  as  to  the 
^  amount  of  personal  estate  that  has  come 
to  his  hands,  and  how  much  thereof,  if 
any,  remains  undisposed  of,"  within  the 
statute ;  that  the  reference  to  the  inven- 
tory makes,  for  all  purposes  of  the  refer- 
ence, the  inventory  a  part  of  the  petition, 
and  the  amount  of  the  personal  estate  is 
shown  by  the  inventory,  as  is  also  the 
value,    -ft.  501. 

82.  Where,  upon  petition  by  the  ad- 
ministrator to  sell  real  estate  of  the  de- 
ceased, to  pay  debts,  the  usual  order  for 
minor  and  absent  heirs  to  show  cause,  etc, 
was  entered,  and,  on  the  same  day,  a 
guardian  ad  litem  was  appointed  for  such 
heirs,  who,  on  the  same  day,  appeared, 
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and  consented  to  an  order  of  sale,  which 
was  accordingly  then  made :  held,  that 
this  order  of  sale  is  not  void,  on  the  ground 
that  the  order  to  show  cause,  etc.,  was  not 
served  on  the  minor  heirs,  and  that  the 
guardian  was  appointed,  and  the  order  to 
show  cause  made  on  the  same  day.  Ih,  bQl, 


XL  Final  Account  op  an  Adminis- 
trator. 

82.  When  an  administrator  resigns, 
leaving  the  administration  incomplete, 
there  is  no  fixed  rule  of  compensation. 
The  probate  court  should  apportion  it  in 
reference  to  the  compensation  fixed  by 
law  for  the  whole,  according  to  sound  dis- 
cretion.    Ord  V.  LitOe,  3  Cal.  289. 

83.  An  adminbtrator  resigned  and  ap- 
peared in  court  to  have  a  final  settlement 
of  his  accounts.  The  judge  found  him 
indebted  to  the  estate  in  a  large  sum,  and 
ordered  him  to  pay  it  into  court ;  upon 
his  refusal,  he  was  prosecuted  on  his  bond : 
held,  the  action  does  not  lie,  as  the  order 
was  iilegid,  and  he  was  not  bound  to  pay 
the  money  into  court.  Wilson  v.  ffeman- 
<2»,5  CaL443. 

84.  Where  an  administrator  filed  his 
final  accounts,  and  an  issue  of  fact  was 
made  thereon,  which  was  certified  to  the 
district  court  fgr  trial,  and  trial  was  had, 
the  jury  finding  on  each  issue,  and  the 
jadge  rendering  his  decision  on  such  find- 
ings, and  this  was  certified  back  to  the 
probate  court,  which  court  refused  to  give 
dfect  to  the  decision  and  judgment  of  the 
district  court,  it  was  held  no  error  for  the 
probate  court  to  give  judgment  on  such 
findings  as  it  construed  them.  Pond  v. 
Pond,  10  Cal.  502. 

See  Administrator,  public,  Es- 
tates, Probate  Court,  Wills. 

ADMINISTRATOR,  PUBLIC. 

1.  A  public  administrator  is  personally 
liable  upon  contracts  made  in  relation  to 
estates  upon  which  he  administers,  unless 
the  idea  of  such  personal  liability  be  ex- 
duded  by  the  contract.  DtoineUe  v.  Hen- 
riqwz,  1  CaL  392. 

2.  The  public  administrator  is  author- 
ized to  take  charge  of  certain  estates,  with- 

5 


out  any  prior  appointment  of  the  probate 
court,  but  still  subject  to  its  direction  and 
control,  and  other  estates  he  may  be  re- 
quired to  take  charge  of  in  the  same  way. 
Beckett  v.  Selovery  7  Cal.  231. 

3.  From  the  frame  work  of  our  various 
acts  concerning  estates  and  public  admin- 
istrators, it  must  not  be  deduced  that  the 
commission  of  the  public  administrator  as 
a  public  ofiicer  stands  in  the  place  of  let- 
ters of  administration  ;  consequently  it  is 
necessary  to  issue  them  in  each  case,  in 
order  to  give  him  control  over  the  prop- 
erty of  the  estate.*  Beckett  v.  Selaver,  7 
Cal.  2S2  ;Boffer8  y.Hoherlein,  11  CaL  128. 

4.  A  public  administrator,  having  ad- 
ministration of  an  estate,  continues  such 
administration  after  the  expiration  of  his 
term  of  office,  and  until  his  authority  is 
directly  set  aside  or  indirectly  revoked  by 
another  appointment  Rogers  y.  Hoher^ 
letn,  11  Cal.  127. 

See  Administrator,  Estates,  Pro- 
bate Court,  Wills. 
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I.  Jnrifldiction  of  Courts. 
II.  Actions  against  Vessels. 

1.  On  Statute  Penalties. 

2.  By  Foreign  Seamen. 

3.  Attachment  against  Vessels. 

III.  Ownership  of  Vessels. 

1.  Registry  of  a  Vessel. 

2.  Lien  on  a  Vessel. 

3.  Mortgage  of  a  Vessel. 

4.  Sale  of  a  vessel. 

IV.  Sale  of  Merchandise  at  Sea  to  Arrive. 
V.  Lay  days  in  delivering  Cargo. 

VI.  Delivery  of  a  Vessel. 
VI I.  Delivery  of  a  Cargo. 
VIII.  Towing. 
IX.  Monopoly  of  Navigating  the  Waters  of  the 

State. 
X.  Harbor  Daes. 


I.  Jurisdiction  op  Courts. 
1.  The  State  has  an  absolute  right  to 


*  The  statutes  of  1860,  p  16«  eonfinn  all  sales  of  real  es- 
tate previoush-  made  by  public  administrators,  before  let- 
ters of  admlnwtratlon  were  Israed,  provided  they  were 
regularly  made  under  an  order  of  the  probate  court,  and 
the  statutes  of  I860,  p.  105,  authorizes  public  administrators 
in  counties  other  than  San  Francisco  and  Sacramento,  to 
perform  the  duties  of  administration  required  br  law,  with 
oat  being  required  to  obtain  letters  of  administration. 
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control,  regulate,  and  improve  the  naviga- 
ble watere  within  its  jurisdiction  as  an  at- 
tribute of  sovereignty.  GeuTry  v.  Guntery 
1  Cal.  467. 

2.  The  code  confers  admiralty  jurisdic- 
tion pro  tanto  upon  the  district  courts,  and 
the  proceedings  in  such  actions  must  be 
governed  by  the  principles  and  forms  of 
admiralty  courts,  except  when  otherwise 
controlled  or  directed  by  the  act.  AveriU 
V.  Steamer  Hartf<yrd,  2  Cal.  309. 

3.  Jurisdiction  in  rem  may  exist  in  sev- 
eral courts  at  the  same  time,  on  the  same 
subject,     Ih, 

4.  The  judicial  power  of  the  national 
courts  in  admiralty  is  not  exclusive,  and 
the  Stiites  have  the  power  to  confer  that 
jurisdiction  to  its  fullest  extent  upon  their 
own  courts.  Taylor  v.  Steamer  Columbia, 
5  Cal.  274;  Warner  v.  Steamer  Uncle  Sam, 
9  Cal.  710 ;  Ord  v.  Steamer  Uncle  Sam, 
13  Cal.  372. 


II.  Actions  against  Vessels. 
1.   On  StaitUe  Penalties, 

5.  Where  a  statute  required  the  own- 
ers or  consignees  of  every  vessel  entering 
a  harbor,  to  give  a  several  bond  to  the 
State  in  a  penalty  of  two  hundred  dollars 
for  every  passenger  and  member  of  the 
crew  on  board  of  such  vessel,  but  no  pen- 
alty was  given  by  the  statute  for  a  neg- 
lect to  give  the  bond,  and  an  action  was 
brought  to  recover  two  hundred  dollars  for 
each  passenger  as  a  penalty  for  neglecting 
to  give  such  a  bond :  held,  that  the  action 
could  not  be  sustained.  Board  of  Health 
v.  Pacific  Mail  S.  S.  Co.,  1  Cal.  198. 

6.  If,  in  such  case,  any  action  at  all  can 
be  brought,  it  must  be  to  recover  such 
damages  as  the  plaintiffs  can  show  they 
have  actually  sustained  by  reason  of  the 
refusal  to  give  the  bond.     lb. 


for  and  recover  his  wages  in  a  State  court 
Puffh  V.  GiUam,  1  Cal.  485. 


2.  By  Foreign  Seamen, 

7.  A  British  seaman,  on  board  a  Brit- 
ish vessel,  of  which  a  British  subject  is 
master,  may,  when  discharged  by  the  mas- 
ter in  a  [X)rt  of  the  United  States,  without 
any  fault  on  the  part  of  the  seaman,  sue 


3.  Attachment  ctgainst  Vessels, 

8.  An  act  of  the  legislature  authorizing 
the  issuing  of  attachments  against  boats 
and  vessels  '^  used  in  navigating  the  wa- 
ters of  the  State,"  does  not  apply  to  ves- 
sels belonging  to  a  foreign  port,  and  which 
visit  one  of  the  harbors  of  this  State  for 
a  few  days  only.*  Souter  v.  Sea  Witch, 
1  Cal.  163 ;  Ray  v.  Bark  Henry  Harbeck^ 
1  Cal.  451. 

9.  Where  a  bond  is  given  for  a  release 
of  a  vessel  attached  by  virtue  of  a  statute 
which  does  not  apply  to  vessels  of  that  pe- 
culiar class:  held,  that  the  principal  and 
and  sureties  were  not  liable  on  the  bond. 
McQueen  v.  Ship  Bussell,  1  Cal.  165. 

10.  When  the  bond  is  given  the  vessel 
shall  be  released,  leaving  the  action  to 
proceed  in  the  same  manner  against  the 
vessel  as  if  the  vessel  is  not  liable ;  the 
giving  the  bond  cannot  vest  a  jurisdiction 
over  the  subject  matter.     jQ^.  166. 

11.  The  rule  that  requires  seizure  of 
the  thing  to  give  jurisdiction  in  actions  in 
rem,  is  ahered  by  our  statute.  Service  on 
a  person  standing  in  particular  relation  to 
the  thing,  confers  jurisdiction  on  the  court 
from  which  process  issues.  AveriU  v. 
Steamer  Hartford,  2  Cal.  309 ;  Meiggs  v. 
Scannell,  7  Cal.  408 ;  Fisher  v.  White^  8 
Cal.  422. 

12.  As  soon  as  a  vessel  is  seized  by  a 
court  of  admiralty,  a  lien  attaches  in  favor 
of  the  party  at  whose  instance  the  seizure  is 
made.     Meiggs  v.  Scannell,  7  Cal.  408. 

13.  If  it  was  the  intention  of  the  legis- 
lature to  provide  that  a  lien  should  only 
be  acquired  by  attachment,  this  would  vir- 
tually be  denying  a  right  to  creditors  for 
small  sums.  It  would  be  almost  impossi- 
ble for  a  mechanic  or  merchant  of  small 
capital  or  credit,  who  had  a  claim  of  a  few 
hundred  dollars  against  one  of  our  large 
steamers  or  some  seagoing  vessel,  to  give 
the  necessary  bonds  to  detain  her  untU  his 
suit  could  be  determined,  and  in  the  mean- 
time she  might  be  run  off  and  sold  free  of 
all  such  debts  or  incumbrances.     lb. 

See  Attachment. 


*  These  cases  were  decided  nnder  the  code  of  1890.   The 
code  of  1851  permlta  these  attachmentt  to  lasue. 
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m.   Ownership  of  Vessels. 

14.  Under  proceedings  in  admiralty  in 
rem,  the  interest  of  one  part  owner  cannot 
be  sold  to  satisfy  a  demand  dae  from  the 
vessel  itself.     Loring  v.  ItUley,  1  CaL  29. 

15.  The  voluntary  transfer  of  a  minor- 
ity interest  in  a  ship  does  not  confer  upon 
the  purchaser  any  more  extensive  control 
than  the  vendor  himself  enjoyed ;  nor  can 
a  forced  sale  under  execution  have  a  great- 
er eflfect.     7ft.  31. 

16.  The  register  of  a  vessel  is  admissi- 
ble in  evidence  for  the  purpose  of  proving 
who  are  thf  owners  of  a  vessel.  Brooks 
v.  Mxntum,  1  Cal.  482. 

17.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent,  may,  al- 
though he  is  not  mentioned  in  the  charter 
party,  be  shown  by  extrinsic  evidence  to 
be  the  principal  in  the  contract,  and  will 
be  allowed  to  avail  himself  of  its  provis- 
ions,    lb, 

18.  Where  the  master  of  a  vessel  was 
in  possession,  and  the  record  did  not  dis- 
close any  other  owner,  the  admissions  of 
the  master  were  admissible  in  evidence, 
with  the  same  effect  as  if  the  suit  had 
been  against  the  master  himself.  Bailey 
V.  Steamer  New  W<yrld,  2  Cal.  273. 

19.  The  rule  of  law,  that  possession  of 
personal  property  is  prima  facie  evidence 
of  ownership,  is  uniform  in  its  application. 
The  question  of  the  ownership  of  a  vessel 
forms  no  exception  to  the  rule.     Ih, 

20.  The  complaint  showed  that  the  ves- 
sel was  hi  1855  the  property  of  the  plaint- 
i£&;  that  they  appeared  and  defended 
the  action  against  the  vessel  as  owners, 
and  there  is  nothing  in  the  record  to  raise 
a  presumption  that  they  are  not  now  the 
owners  of  it,  and  a  judgment  against  them 
will  be  satisfied  out  of  the  vessel.  Riis- 
sdl  V.  Conway,  11  Cal.  101. 


terested  party.     Davidson  v.  Gorham,  6 
Cal.  346. 


1.  Registry. 

21.  The  rules  of  action  prescribed  in 
the  shipping  acts  of  congress  are  very 
strict,  and  everything  necessary  to  consti- 
tute a  "  vessel  of  tiie  United  States,"  is 
required  to  appear  affirmatively,  and  for 
this  purpose  it  requires  the  oath  of  the  in- 


2.  Lien. 

22.  A  part  owner  of  a  vessel  has  no 
lien  on  the  shares  of  the  other  part  own- 
ers, for  his  advances  and  disbursements. 
Sterling  v.  Harrison,  1  Cal.  480. 


3.   Mortgage. 

23.  In  order  to  maintain  that  a  mort- 
gage on  a  vessel  is  void  as  to  creditors, 
because  not  properly  registered,  it  is  abso- 
lutely necessary  to  show  that  the  vessel  in 
controversy  was  a  "  vessel  of  the  United 
States,"  within  the  meaning  of  the  regis- 
tration acts  of  congress,  at  the  time  of  her 
seizure ;  and  to  do  this  it  is  necessary  to 
show  affirmatively  every  incident  which 
entitles  her  to  that  privilege,  or  to  show 
as  much  as  would  under  those  acts  entitle 
her  to  a  new  register.  Davidson  v.  Gor- 
ham,  6  Cal.  347. 

24.  Where  a  new  owner  under  such 
sale  mortgaged  the  vessel  still  at  sea, 
neither  the  bill  of  sale  nor  the  mortgage 
being  registered  at  the  port  of  departure 
where  the  vessel  was  registered:  held, 
that  the  mortgage  was  good  against  at- 
taching creditors  of  the  new  owner,  who 
levied  immediately  on  her  arrival,  neither 
party  taking  the  requisite  steps  to  obtain 
a  new  registry ;  as  the  vessel  had  lost  her 
national  character,  and  was  not  therefore 
subject  to  the  provisions  of  the  law  requir- 
ing the  registry  of  sales  and  mortgages.- 
R.  348. 

25.  To  make  a  mortgage  valid  on  a  sea- 
going vessel,  the  act  of  congress  requires 
it  to  be  recorded,  while  our  statute  re- 
quires actual  possession  to  be  taken  of  the 
property  itself.  The  entire  right  of  the 
party  to  the  same  description  of  property 
depends  in  the  contemplation  of  each  act, 
solely  and  exclusively  upon  that  which  it 
alone  prescribes.  Mitchell  v.  Steelman,  8 
Cal.  370. 

26.  Where  A,  the  owner  of  a  seargoing 
vessel,  executes  to  B  a  mortgage  thereon, 
which  is  recorded  in  the  custom  house  of 
the  home  port ;  B  commences  suit  to  fore- 
close the  mortgage,  and  makes  C  a  party 
defendant  thereto,  on  the  ground  that  he 
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has  purchased  the  vessel  subject  to  the 
lien  of  plaintiff's  mortgage ;  C  in  his  de- 
fense avers  that  the  mortgage  was  void 
under  our  statute  of  frauds,  and  that  he 
now  held  the  vessel  discharged  from  the 
same  :  held,  that  the  mortgage  was  a  valid 
lien,  and  that  the  record  of  the  mortpige 
was  sufficient  notice  thereof  to  C.    iJ. 

27.  To  require  a  mortgagee  in  all  cas- 
es to  take  possession  of  the  vessel,  is  a 
harsh  provision,  and  must  operate  greatly 
in  restraint  of  commerce.  How  the  mas- 
ter of  a  vessel  who  is  a  part  owner  could 
execute  a  mortgage,  and  still  remain  on 
board,  under  the  stringent  provisions  of 
our  statute,  it  is  difficult  to  see.     lb.  374. 

See  MoKTGAGE, 


4.  SdU. 

28.  A  sale  of  a  vessel  of  the  United 
States  at  sea,  to  a  foreigner,  forfeits  her 
national  character,  unless  the  new  owner 
pursues  all  the  requisites  of  the  law  to  ob- 
tain a  new  registry  within  five  days  after 
her  arrival  at  a  port  of  the  United  States. 
Davidson  v.  Gorham^  6  Cal.  347. 

29.  To  authorize  the  captain  of  a  ves- 
sel to  pledge  or  sell  the  property  of  his 
owners  for  necessaries,  certain  facts  must 
be  established.  The  vessel  must  be  in  a 
foreign  port,  the  voyage  must  be  unfin- 
ished, the  pledge  or  sale  must  be  indispen- 
sable to  enable  the  ship  to  complete  her 
voyage.     Marziou  v.  Pioche,  8  Cal.  534. 

30.  Where  a  sale  of  a  vessel  is  made 
part  cash  and  the  balance  of  the  purchase 
money  to  be  paid  upon  delivery  by  the 
vendor  to  the  vendee  of  a  good  title  and 
register  of  the  vessel,  to  recover  the  bal- 
ance the  vendor  must  show  an  ofier  on  his 
part  to  comply  with  the  agreement.  Fow- 
ier  V.  Fisk,  12  Cal.  112. 


IV.  Sale  of  Mebchandise  at  Sea  to 

Arrive. 

31.  An  agreement  to  sell  merchandise, 
and  that  the  contract  shall  be  considered 
as  binding  until  the  vessel  arrived,  was 
held  to  be  an  executory  contract,  and  de- 
pended on  the  contingency  of  the  ship's 
arrival,  and  the  arrival  of  the  ship  must 
be  shown  as  a  condition  precedent.  Mid- 
cUeton  V.  Balltngcdl,  1  Cal.  446. 


V.  Lay  days  in  delivering  Cargo, 

32.  In  the  absence  of  any  custom  to 
the  contrary,  Sundays  are  computed  in 
the  calculation  of  lay  days  at  the  port  of 
discharge;  but  when  the  contract  speci- 
fies working  lay  days,  Sundays  and  holi- 
days are  excluded  in  the  computation. 
Brooks  V.  Mintum,  1  Cal.  483. 


VI.  Delivery  of  a  Vessel. 

33.  Where  a  contract  stipulates  for  the 
delivery  of  a  vessel,  but  designates  no 
particular  place  for  such  delivery :  held, 
that  a  notice  of  a  readiness  to  deliver  must 
be  treated  under  the  contract  as  an  actual 
delivery.   Alhretson  v.  Hooker^  5  Cal.  178. 


VII.  Delivery  of  a  Cargo. 

34.  Where  the  contract  is  for  goods  on 
a  vessel,  which  are  not  yet  discharged  and 
cannot  be  delivered,  Uiere  cannot  be  a 
defense  of  a  delivery,  which  takes  the  case 
out  of  the  statute,  and  a  good  legal  excuse 
for  non-delivery.  Stevens  v.  Stedart,  3 
Cal.  143. 


Vm.  Towing. 

35.  Towing  a  vessel  out  to  sea  by  a 
steamer  is  the  transportation  of  property, 
so  as  to  bring  the  case  within  the  law  of 
common  carriers.  White  v.  Mary  Ann^ 
6  CaL  470. 

36.  The  fact  that  a  vessel  lost  while 
being  towed  out  to  sea  is  insured,  does 
not  divest  the  owner  of  a  right  of  action 
for  damages  for  her  loss,  especially  in  the 
case  of  a  mere  partial  insurance  ;  for  in 
such  case,  the  abandonment  by  the  owner 
only  transfers  his  interest  so  far  as  that 
interest  is  covered  by  the  policy.   78.  471. 

37.  Whether  a  steam  tug  is  a  common 
carrier  or  not,  she  holds  herself  out  to 
the  world  for  engagement  in  a  bu8ineQ3 
for  hire,  requiring  prudence,  skill,  and  the 
use  of  adequate  means  to  perform  the 
contracts  which  she  undertakes,  and  this 
constitutes  a  stipulation  of  their  existence, 
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idiich,  by  clear  construction,  enters  into 
the  contract,  and  forms  a  part  of  it     lb. 


IX.  Monopoly  of  Navigating  the 
Waters  of  the  State. 

38.  A  contract  not  to  navigate  cer- 
tain waters  under  a  penalty  is  not  against 
public  policy,  as  creating  a  monopoly  ;  it 
only  licenses  the  plaintiff  in  the  exclusive 
enjoyment  of  his  business  as  against  a 
single  individual,  while  all  the  world  be- 
sides are  left  at  full  liberty  to  enter  upon 
the  same  enterprise.  Califomia  Steam 
Nov,  Co.  v.  Wright,  6  Cal.  262. 

39.  Where  the  defendant,  being  the 
owner,  in  whole  or  in  part,  of  certain 
steamers,  in  consideration  of  a  sum  of 
money  paid  to  him,  covenanted  that  he 
would  not  run  or  suffer  to  be  run  or  em- 
ployed those  steamers  on  certain  waters 
of  the  State :  held,  that  he  was  not  re- 
leased from  his  covenant  by  a  sale  of  the 
steamers,  or  of  his  interest  therein.  Call' 
famta  Steam  Nav.  Co,  v.  Wright,  8  Cal. 
590. 


X.  Harbor  Dues. 

40.  Vessels  plying  between  San  Fran- 
cisco and  Sacramento,  and  San  Francisco 
and  Stockton,  are  liable  to  the  payment  of 
harbor  dues  to  the  city  and  county  of  San 
Francisco.  City  of  San  Francisco  v.  Cal, 
Steam  Nav.  Co,,  10  Cal.  507. 

See  Bill  of  Lading,  Charter  Par- 
ty, Collision,  Demurrage,  Freight, 
Lien,  Master. 


ADMISSION. 

L  Admisaon  of  an  Agent  as  part  of  the  res  gestae. 

II.  CoDolraction  of  Admissions  in  Evidence. 

in.  Constmc^on  of  Admissions  in  Pleading. 

IV.  Admifitions,  when  an  Estoppel. 

L  Admission  of  an  Agent  as  part 
OF  the  res  gest^. 

1.  The  admissions  of  an  agent  or  serv- 
ant are   evidence    against   the   principal 


only  when  they  form  a  part  of  the  res 
gestae,  and  the  declarations  of  an  agent 
when  not  made  in  any  way  in  the  dis- 
charge of  his  duty,  are  not  admissible  in 
an  action  against  the  principal.  Mateer  v. 
Brovm,  1  Cal.  223 ;  Innis  v.  Steamer 
Senator,  1  Cal.  461  ;  Gerhe  v.  Califomia 
Steam  Nav,  Co,,  9  CaL  256 ;  Garfield  v. 
Knighfs  Ferry  Water  Co,,  14  Cal.  37. 

2.  Where  the  master  of  a  vessel  was  in 
possession,  and  the  record  did  not  disclose 
any  other  owner,  the  admissions  of  the 
master  are  admissible  in  evidence,  with 
the  same  effect  as  if  the  suit  had  been 
against  the  master  himself.  Bailey  v. 
Steamer  New  World,  2  Cal.  373. 

3.  An  incorporated  company  is  not 
bound  by  the  acts  or  admissions  of  its 
members,  unless  acting  by  its  express 
authority.  Shayy,  ISiolumne  County  Wa- 
ter Co,,  6  CaL  74. 

4.  The  declarations  of  a  tenant  in  pos- 
session of  land,  being  made  at  the  time  of 
possession,  may  sometimes  be  given  in 
evidence,  as  a  part  of  the  res  gestae,  to 
qualify  the  possession ;  that  possession 
being  the  transactions  which  the  declara- 
tions illustrate.  But  in  order,  and  prior 
to  the  introduction  of  these  declarations, 
it  must  be  proved  that  the  tenant  was  in 
possession  at  the  time  the  proposed  dec- 
larations were  made.  Ellis  v.  Jones,  10 
Cal.  458. 

5.  Where  a  paper,  purporting  to  be  an 
admission  by  an  agent,  is  attached  to  the 
complaint  as  an  exhibit,  and  the  answer 
denies  the  agency,  the  paper  is  not  evi- 
dence until  the  agency  is  proven.  Gar- 
field V.   Knights  Ferry    Water  Co,,  14 

Cal.  37. 


n.  Constructions  op  Admissions  in 

Evidence. 

6.  Parties  may  sometimes,  in  ignorance 
of  the  law,  make  confessions  of  record 
prejudicial  to  their  rights.  But  courts 
should  put  at  least  a  favorable  construc- 
tion upon  such  admissions,  and  not  force 
them  to  a  greater  admission  than  is  clear- 
ly intended.  Sublette  v.  Melhado,  1  Cal. 
306. 

7.  The  words  of  an  acknowledgment  of 
paternity  of  an  illegitimate  child,  for  the 
purpose  of  making  it  an  heir,  must  be 
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dear  and  exclude  all  but  one  interpreta- 
tion.    Estate  of  Sandfard,  4  Cal.  12. 

8.  An  express  notice  of  waiver  of  non- 
payment of  a  bill  or  note  is  equivalent  to 
an  admission  that  it  has  been  presented, 
or  need  not  be  presented.  McUthey  v. 
Galley,  4  Cal.  63. 

9.  Where  the  entire  performance  of  a 
special  contract  has  been  prevented  by 
one  of  the  parties,  or  where  its  terms  have 
been  afterwards  varied  by  the  agreement 
of  both  parties,  the  action  for  the  amount 
due  for  work  and  labor  should  be  in  the 
form  of  indebitatus  assumpsit,  and  not 
upon  the  contract,  but  the  contract  may 
be  introduced  in  evidence  by  either  party, 
as  an  admission  of  the  standard  of  Value, 
or  as  proof  of  any  other  fact  necessary  to 
the  recovery,  and  should  be  allowed  to  go 
to  the  jury  whenever  it  can  aid  them  in 
attaining  a  sound  conclusion.  Reynolds  v, 
Jourdariy  6  Cal.  111. 

10.  Where  evidence  is  introduced  show- 
ing a  collusion  between  vendor  and  pur- 
chaser to  defraud  the  creditors  of  the  for- 
mer, the  admissions  of  the  vendor  are 
admissible,  and  a  fortiori,  his  sworn  state- 
ment.    Howe  V.  ScanneU,  8  Cal.  327. 

11.  The  statute  does  not  require  an 
admission  of  service  to  designate  the  place 
where  the  service  was  made.  The  object 
of  such  designation,  when  required,  is  to 
determine  the  period  within  which  the 
answer  must  be  filed,  or  when  default 
must  be  taken.  Alderson  v.  Bell,  9  Cal.  321. 

12.  Where  the  declarations  of  a  party 
in  a  conversation  are  given  in  evidence, 
the  whole  conversation  must  be  taken  to- 
gether, but  the  jury  are  not  bound  to  give 
the  same  weight  to  all  parts  of  it ;  they 
are  at  liberty  to  consider  how  much,  un- 
der the  circumstances,  is  entitled  to  credit. 
ITirall  V.  Smiley,  9  Cal.  537. 

13.  In  an  action  in  which  a  homestead 
right  is  asserted,  in  which  an  issue  of  fact 
is  made  as  to  the  marriage  of  the  parties 
claiming  the  homestead,  the  admissions  of 
the  alleged  wife  to  the  effect  that  she  is 
not  married  are  admissible  in  evidence. 
Poole  V.  Gerrard,  9  Cal.  595. 

14.  Where  property  has  been  dedicated 
as  a  homestead,  the  husband  and  wife  be- 
come joint  owners  thereof,  with  the  right 
of  survivorship,  and  their  declarations  of 
intention  to  sell  and  remove  from  the  prem- 
ises will  not  constitute  an  abandonment. 
Dunn  V.  Tozer,  10  Cal.  171. 


15.  Our  statute  of  divorce  has  not  al- 
tered any  of  the  ordinary  rules  of  plead- 
ing, except  that  nothing  can  be  taken  bj 
admission  or  default.  Conant  v.  CoTiantj 
10  Cal.  254. 

1 6.  Declarations  of  the  grantor  of  land 
are  admissible,  not  only  as  against  himself, 
but  against  parties  claiming  under  him.  It 
matters  not  whether  they  relate  to  the  lim- 
its of  the  party's  own  premises  or  the  ex- 
tent of  his  neighbor's,  or  to  the  boundary 
line  between  them,  or  to  the  nature  of  the 
title  he  assert^.  If  their  purport  is  to  re- 
strict his  own  premises,  or  lessen  his  own 
title,  they  are  admissible.  Stanley  v. 
Green,  12  Cal.  162. 

17.  The  failure  to  deny  a  material  aver- 
ment is  an  admission  of  the  facts  contained 
in  such  averment,  and  such  admission  is 
conclusive  against  the  pleader.  Burke  v. 
Tahle  Mountain  Water  Co,,  12  Cal.  409. 

18.  The  declarations  of  a  vendor  of  per- 
sonal property  after  the  sale  are  not  good 
to  impeach  the  title  of  the  vendee.  Lctn- 
decker  v.  Houghtaling,  7  Cal.  392 ;  Vish- 
er  V.  Webster,  13  Cal.  61 ;  Cohn  v.  ifW- 
ford,  15  Cal.  52. 

19.  The  marriage  of  parties  is  regarded 
as  an  admission  by  the  husband  that  the 
child  bom  to  the  wife  is  his ;  but,  as  in  all 
cases  of  acknowledgment,  to  be  effective, 
there  must  be  knowledge  at  the  time  of  the 
fact  admitted.  Baker  v.  Baker,  13  Cal. 
99. 

20.  In  support  of  an  action  upon  an  ac- 
count stated,  it  is  necessary  to  show  that 
there  was  a  demand  in  favor  of  the  plaint- 
iff, which  was  acceded  to  by  the  defend- 
ant But  the  admission  of  the  correct- 
ness of  the  demand  need  not  be  express 
or  in  terms.  Terry  v.  Sickles,  13  Cal. 
429. 

21.  An  affidavit  by  defendant  admitting 
the  debt  sued  for  is  admissible  in  evidence 
for  plaintiff,  though  made  in  a  former  suit 
between  the  parties.  Whitney  v.  Buck- 
man,  13  CaJ.  539. 

22.  In  an  action  for  mesne  profits  plaint- 
iff offered  in  evidence  the  record  of  an 
action  by  defendant  against  a  third  person, 
for  the  use  and  occupation  of  the  same 
premises  for  a  time  prior  4o  the  time  sued 
for  in  this  action,  in  which  defendant,  un- 
der oath,  fixed  the  value  at  a  certain  sum, 
together  with  evidence  that  the  value  of 
the  use  and  occupation  was  as  great  in  the 
one  case  as  the  other :  held,  that  the  evi- 
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dence  was  admissible  as  a  solemn  admis- 
sian  by  a  partj  to  the  record,  in  relation 
to  a  particular  fact ;  that  such  admissions 
are  not  irrelevant,  whether  made  directly 
or  incidentally.  Shafter  v.  Richards^  14 
CaL126. 

23.  Every  voluntary  admission  of  a  ma- 
terial &ct  by  a  party  to  the  record  is  com- 
petent evidence  against  such  party  of  the 
existence  of  such  fact     Tb. 


m.  Constructions  of  Admissions  in 

Pleading. 

24.  When  the  complaint  alleges  the 
making  and  endorsing  of  a  promissory 
note,  and  the  answer  denies  neither  signa- 
ture, the  answer  should  be  stricken  out  and 
the  plaintiff  be  entitled  to  judgment.  Gro- 
tfon  V.  JiucJde,  1  Cal.  196 ;  Whitwell  v. 
ThomaSy  9  CaL  199 ;  Kenney  v.  Osborne, 
14  Cal.  13- 

25.  Courts  will  protect  the  rights  of  the 
actual  possessor,  and  if  the  complaint  avers 
possession  by  the  plaintiff,  and  is  not  de- 
nied by  the  answer,  it  will  be  assumed  by 
the  court  as  a  fact  admitted.  Folsom  v. 
R<wt,  1  CaL  376. 

26.  A  fact  set  forth  in  the  complaint, 
admitted  by  the  defendant's  answer,  needs 
no  proof.     Brooks  v.  Mintum,  1  Cal.  483. 

27.  A  demurrer  admits  the  facts  as  al- 
leged in  a  complaint  to  be  true.  Selkirk 
V.  SaeramefUo  County,  3  Cal.  326;  Tu- 
i^umne  Water  Co.  v.  Chapman,  8  Cal. 
397  ;  HaUeek  v.  Mixer,  16  Cal.  578. 

28.  Under  our  practice,  and  that  of  the 
eominon  law,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admis- 
sion of  all  others  well  pleaded.  De  Ro  v. 
Cardes,  4  Cal.  120. 

29.  An  appearance  by  attorney  at  com- 
mon law,  and  by  the  express  letter  of  our 
statute,  amounts  to  an  admission  or  waiver 
of  service.  Suydam  v.  Pitcher,  4  Cal. 
281 ;  Holmes  v.  Rogers,  13  Cal.  201. 

30.  The  admission  of  an  attorney  of  re- 
cord of  the  correctness  of  the  amount  due 
for  which  judgment  is  taken,  when  not 
done  in  fraud  of  the  rights  of  his  client, 
must  destroy  the  effect  of  the  denial  in  the 
answer.     Taylor  v.  Randall,  5  Cal.  80. 

31.  A  default  admits  the  facts  as  al- 
leged in  a  complaint  to  be  true.  Harlan 
^>  Smith,  6  CaL  174 ;  Rowe  v.  Table  Moun- 


tain  Water  Co.,  10  Cal.  444 ;  Hentsch  v. 
Porter,  10  CaL  558 ;  Mc  Gregor  v.  Shaw, 
11  CaL  48 ;  Hu7it  v.  City  of  San  Fran- 
cisco, 11  CaL  259  ;  Curtis  v.  Herrick,  14 
CaL  119  ;  Smith  v.  Billett,  15  Cal.  26. 

32.  A  cognovit  is  good  as  an  admission 
in  pais  after  anv«?wer  is  filed.  Hirshfield 
V.  Franklin,  6  CaL  609. 

33.  Where  parties  admit  the  real  facts 
of  the  transaction  in  their  pleadings,  those 
admissions  are  to  be  taken  as  a  modifica- 
tion of  the  instrument.  Lee  v.  Evans,  8 
CaL  435. 

34.  There  is  no  necessity  of  a  finding 
as  to  a  fact  admitted  by  the  pleadings.  A 
finding  is  only  required  when  the  allega- 
tion of  a  material  fact  in  the  complaint 
is  controverted  by  the  answer  so  as  to 
raise  an  issue.  Swift  v.  Muygridge,  8 
CaL  445. 

35.  The  statute  does  not  require  an  ad- 
mission of  service  to  designate  the  place 
where  a  service  is  made,  it  is  only  to  de- 
termine the  period  within  which  an  an- 
swer must  be  filed.  Alder  son  v.  Bell,  9 
Cal.  321. 

36.  Where  the  proof  of  service  of  pro- 
cess consists  in  the  written  admission  of 
defendant,  such  admissions,  to  be  availa- 
ble in  the  action,  should  be  accompanied 
with  some  evidence  of  the  genuineness  of 
the  signatures  of  the  party.     lb. 

37.  A  wife,  to  appear  and  defend  an 
action  separately  from  her  husband,  must 
possess,  as  defendant,  all  the  rights  of  a 
femme  sole,  and  be  able  to  make  binding 
admissions  in  writing  in  the  action,  as  other 
parties.     lb. 

38.  And  admission  of  service  of  sum- 
mons is  only  sufficient  when  reduced  to 
writing  and  subscribed  by  the  party.  A 
verbal  acknowledgment  is  not  sufficient. 
Montgomery  v.  Tiut,  11  CaL  314. 

39.  Where  the  complaint  called  the  de- 
fendant, not  only  to  answer  the  character 
of  the  possession,  but  the  fact  of  posses- 
sion by  it,  a  failure  to  deny  this  averment 
is  an  admission  of  it.  Burke  v.  Table 
Mountain    W.  Co.,  12  CaL  407. 

40.  Though  a  pleading  is  not  strictly 
proof  for  the  party  making  it,  still  a  com- 
plaint may  be  read  to  the  jury  to  show 
what  allegations  are  not  denied,  and  hence 
admitted.  Garfield  v.  KnigMs  Ferry  and 
TaUe  Mountain  W.  Co.,  14  CaL  36. 

41.  Where  it  appears  from  the  whole 
conduct  of  a  cause  that  a  particular  fact  is 
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admitted  between  the  parties,  the  jury 
have  a  right  to  draw  the  same  conclusion 
as  to  that  fact  as  if  it  had  been  proved  in 
evidence,  and  to  draw  such  conclusions  as 
to  all  the  issues  on  the  record.  Powell  v. 
OuUahan,  14  Cal.  116. 

42.  Where  a  complaint  for  the  posses- 
sion of  land  avers  defendants  to  be  in 
possession,  and  the  answer  does  not  denj, 
but  affinnatively  shows  it,  theri^even  if 
the  allegation  of  possession  be  not  mate- 
rial, and  therefore  not  requiring  a  denial, 
the  fact  of  possession  becomes  a  matter  of 
admission  or  agreement  between  the  par- 
ties as  an  independent  fact,  not  in  issue 
by  the  pleadings,  but  afiecting  the  whole 
case.     lb, 

43.  If  an  averment  is  immaterial  and 
does  not  require  an  answer,  could  it  be 
made  to  appear  with  more  conclusive 
effect  that  the  existence  of  this  fact  was 
to  be  regarded  not  as  the  subject  of  con- 
troversy at  the  trial,  but  as  a  matter  of 
admission  and  agreement  between  the 
parties.     lb.  117. 

44.  Where  a  complaint  avers  title  in  an 
administrator,  a  default  is  an  admission  of 
that  title.     Curtis  v.  Sjmth,  14  Cal.  119. 

45.  It  matters  not  what  the  pleadings 
are,  the  complaint  covering  the  amount, 
the  defendant  was  fixed  by  his  admission, 
or  even  by  evidence  to  which  he  did  not 
except,  to  the  damages  shown  by  such  ad- 
mission or  evidence.  Van  Pelt  v.  Littler, 
14  Cal.  201. 

46.  The  rules  of  pleading,  both  under 
the  old  equity  system  and  under  our  own 
system,  are  intended  to  prevent  evasion, 
and  to  require  a  denial  of  every  specific 
averment  in  a  sworn  bill  in  substance  and 
in  spirit,  and  not  merely  by  a  denial  of  its 
literal  truth ;  and  whenever  the  defendant 
fails  to  make  such  denial  he  admits  the 
averment,  tankman  v.  VaU^o,  15  Cal. 
644. 

47.  An  answer,  under  our  statute,  is 
not  proof  for  defendant,  but  an  admission 
in  the  answer  of  a  fact  stated  in  the  com- 
plaint is  conclusive  evidence  against  him. 
lb.  645. 


admitted  on  the  trial  that  *^  if  merchant- 
able when  they  left  New  York  he  made  no 
claim : "  held,  that  he  was  concluded  by 
this  admission.  Burritt  v.  Gibson,  S  Cal. 
399. 

49.  The  Mexican  government  having 
by  a  solemn  decree  declared  that  the  orig- 
inal title  to  land  was  in  an  ancestor,  is 
estopped  from  denying  such  admission  or 
regranting  the  premises  to  another.  Nieto 
V.  Carpenter,  7  Cal.  533. 

50.  Where  an  express  declaration  to  a 
third  party  about  the  ownership  of  goods 
is  not  confidential  but  general,  and  this  is 
afterwards  acted  on  by  others,  the  party 
making  the  declaration  is  estopped.  Mitch- 
ell  V.  Reed,  9  Cal.  205  ;  McGee  v.  Stone, 
9  CaL  606. 

51.  In  this  State  the  wife  can  appear 
in  and  defend  an  action  separately  from 
her  husband.  To  enable  her  to  do  so, 
she  must  possess  as  defendant  aU  the 
rights  of  femme  sole,  and  be  able  to  make 
as  binding  admissions,  in  writing,  in  the 
action  as  other  parties.  Alderson  v.  Bdl, 
9  Cal.  321. 

52.  A  party  will,  in  many  instances,  be 
concluded  by  his  declarations  or  oonducC, 
which  has  influenced  the  conduct  of 
another  to  his  injury ;  but  it  must  ap- 
pear first,  that  the  party  making  the  ad- 
mission, by  his  declarations  or  conduct, 
was  apprised  of  the  true  state  of  his  own 
title ;  second,  that  he  made  the  admission 
with  the  express  intention  to  deceive,  or 
with  such  carelessness  and  culpable  negli- 
gence as  to  amount  to  constructive  fraud ; 
third,  that  the  other  party  was  not  only 
destitute  of  all  knowledge  of  the  true 
state  of  the  title,  but  of  the  means  of  ac- 
quiring such  knowledge ;  and  fourth,  that 
he  relied  directly  on  such,  and  will  be  in- 
jured by  allowing  its  truth  to  be  disproved. 
Boggs  v.  Merced  Min.  Co.,  14  Cal  367. 


IV.  Admissions,  when  an  Estoppel. 

48.  Where  one  of  the  issues  was  the 
condition  of  the  goods  in  question  when 
they  left  New  York,  and  defendant  had 


ADULTERY. 

1.  The  charge  of  adultery  in  the  com- 
plaint should  be  stated  with  reasonable 
certainty  as  to  the  time  and  place,  so  as  to 
enable  the  defendant  to  prepare  to  meet 
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Mortgage,  Pledge. — Affidavits. 


it  on  the  trial  Gancmt  v.  Oonant,  10  Cal. 
254. 

2.  Abandonment  and  adulteiy  on  the 
part  of  the  wife  will  not  divest  the  home- 
stead of  its  character  as  such,  nor  will  it 
defeat  or  impair  her  right  to  it  as  a  home- 
stead.   Zi>*v.  2)e2>ia«ar,  18  Cal.  330. 

See  Criminal  Law,  Divorce. 
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ADVANCES. 
See  Mortgage,  Pledge. 
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ADVERSE  CLAIMS. 

1.  An  action  maj  be  brought  hj  one 
person  against  another  for  the  purpose  of 
determining  an  adverse  claim  which  the 
htfeer  makes  against  the  former,  for  money 
or  propertv,  upon  an  alleged  obligation. 
&ng  V.  H(dl,  5  Cal.  84 ;  Merced  Min,  Go, 
▼.  Frenumt,  7  Cal.  319  ;  Smith  v.  Bran- 
iMOij  13  Cal.  113;  Outtie  v.  Sutter^  15 
CaL263. 

2.  A  party  in  possession  of  a  mining 
daim  can  sustun  an  action  to  determine 
an  adverse  outstanding  claim,  and  can 
obtain  an  injunction  to  protect  the  proper- 
ty pending  the  litigation.  Merced  Mining 
Co.  V.  Fremont^  7  CaL  820. 

3.  Under  the  current  of  decisions  of  our 
ooort,  conflicting  claims  to  the  use  of  wa- 
ter, as  well  as  to  the  possession  of  mining 
claims,  may  be  settled  by  action.     16.  326. 

4.  The  claim  of  defendant  must  be  af- 
fiimatively  set  forth  by  him  in  his  answer. 
The  plaintiff  is  not  supposed  to  know  the 
particulars  of  the  defendant's  adverse 
daim.    Mitchell  v.  Skeltnan,  8  Cal.  369. 

5.  A  debtor  has  a  right  to  purchase 
cross  demands  against  a  partnership  which 
bas  filed  a  bill  in  chancery  for  a  dissolu- 
tion, and  to  set  them  up  as  a  defense  to 
the  debt  due  by  him  to  the  partnership. 
Na^  V.  Mntum,  8  Cal.  544. 

6.  Where  a  tenant  finds  that  there  are 


adverse  claims  to  the  rent,  he  should  file  a 
bill  of  interpleader,  making  all  adverse 
claimants  parties  thereto,  and  offer  to  pay 
the  rents  into  court  to  abide  the  ultimate 
decision  of  the  cause.     McDeviU  v.  SuUi' 


van,  8  Cal.  597. 


^■^^^^^^^^^\^^w^^^^^v^^^^^^^^^^^^^\# 


ADVICE  OF  COUNSEL. 

1  Neither  the  governor  nor  the  attorney 
general  has  any  power  to  bind  the  State 
by  a  contract  to  procure  the  advice  of 
counsel  as  to  the  rights  of  the  State  in 
certain  property.  People  v.  Talmage^  6 
Cal.  258. 

2.  The  defense  that  the  defendant  acted 
by  advice  of  counsel  must  show  that  such 
advice  was  given  upon  a  full  and  fair  state- 
ment of  the  facts.  Bli$8  v.  Wymanj  7 
Cal.  257. 

3.  Whether  the  defendant  acted  bona 
fide  under  the  advice  of  his  counsel,  is  a 
question  of  intention  to  be  determined  by 
the  jury  in  all  cases  where  there  is  any 
legitimate  evidence  to  show  a  want  of 
good  faith  in  following  professional  advice. 
PoUer  V.  Secde,  8  Cal.  226. 

4.  A  mistaken  advice  of  counsel  to  his 
client  not  to  prepare  for  trial,  is  no  ground 
for  a  continuance.  Musgrove  v.  PerhinSy 
9  Cal.  212. 

5.  When  trustees  act  with  good  faith 
in  the  management  of  the  trust  property, 
and  without  selfish  motives,  they  are  en- 
titled to  be  treated  by  a  court  of  equity 
with  liberality  and  indulgence,  and  espec- 
iaUy  when  they  act  under  the  advice  of 
counsel.     EUig  v.  Naglee^  9  Cal.  695. 

See  Attorney,  Malicious  Prose- 
cution. 
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AFFIDAVITS. 


In  General. — Of  Merits. 


2.  On  Attachment. 

3.  On  Injunction. 

IV. 

Of  Jurors  to  impeach  their  Verdict. 

1.  As  to  the  Incompetency  of  Jurors. 

V. 

To  change  the  Venue. 

VI. 

Of  newly  discovered  Evidence. 

VII. 

On  Continuance  for  absent  Witnesses. 

VIII. 

On  Instruments. 

1.  As  to  the  Loss  of  the  Original. 

2.  Not  possessing  the  Original. 

3.  Alteration  of  the  Original. 

IX. 

To  a  Bill  of  Costs. 

X. 

As  an  Admisffion. 

XI. 

Of  Publication  of  Summons  against  absent 

Defendants. 

XII. 

Of  Service  of  Summons. 

XIII. 

When  to  be  embodied  in  a  Statement  on 

Appeal. 

L  Ik  General. 

1.  The  affidavit  to  the  schedules  of  an 
insolvent  was  made  in  the  language  of  the 
statutes,  but  was  attested  hj  the  clerk  in- 
stead of  the  judge:  held,  that  after  the 
judgment  of  discharge,  the  parties  could 
not  raise  the  objection  collaterally.  Kohl- 
man  v.  Wright^  6  Cal.  231. 

2.  An  affidavit  to  authorize  the  ap- 
pointment of  an  attorney  for  an  absent 
and  absconding  debtor,  must  show  that 
summons  had  been  issued  and  placed  in 
the  hands  of  the  proper  officer,  and  an 
effort  made  to  serve  the  defendant  person- 
ally.   Jordan  v.  GriUin,  12  Cal.  102. 

3.  The  fact  that  a  record  is  erroneous 
in  stating  that  the  parties  waived  a  jury, 
cannot  be  shown  by  an  affidavit  of  the 
judge  who  tried  the  cause.  Smith  v. 
Brannan,  13  CaL  115. 

4.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel  against  their  con- 
sent, a  limitation  of  time  for  argument  be- 
fore the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  by  the  uncontra- 
dicted affidavits  of  the  counsel  that  the 
prisoner  was  deprived  by  the  limitation  of 
the  opportunity  of  a  full  defense.  Peo- 
pie  V.  Keenan^  13  Cal.  584. 

5.  A  refusal  by  the  county  court  on  ap- 
peal from  a  justice,  to  permit  an  amend- 
ment of  the  complaint,  is  matter  of  dis- 
cretion, and  there  being  no  affidavit  of 
materiality,  nor  any  showing  of  the  im- 
portance of  the  amendment,  the  appellate 
court  will  not  interfere.  Canfield  v.  Bates, 
13  CaL  608. 


6.  A  jurat  to  an  answer  is,  in  form  and 
substance,  an  affidavit,  and  may  be  taken 
before  a  county  recorder.  Pfeiffer  v. 
Riehn,  12  CaL  648. 

7.  The  affidavit  to  a  dium  against  an 
estate  must  be  made  by  the  claimant  in 
person,  and  not  by  his  attorney  in  fact 
Macoleta  v.  Paekard,  14  Cal.  180. 

8.  An  affidavit  need  not  be  signed  by 
the  party  making  it  Ede  v.  Johnson^ 
15  CaL  57. 

9.  Courts  take  judicial  notice  of  the 
official  character  of  justices  of  the  peace 
in  their  own  States,  and  an  affidavit  in 
which  the  official  character  of  the  justipe 
before  whom  it  is  taken  does  not  appear, 
is  good.     lb, 

10.  Where  plaintiffs  were  permitted  to 
prove  and  recover  on  a  title  other  than 
the  one  set  up,  it  was  an  error  in  the  court 
below  to. refuse  a  new  trial,  the  motion  for 
which  was  based  on  affidavit  of  defendant 
that  he  was  taken  by  surprise  arising  out 
of  the  frame  of  the  pleadings,  and  that  he 
could  have  rebutted  plaintiffs'  case  but  for 
this  surprise.   Egan  v.  Delany,  16  CaL  87. 

1 1.  On  appeal  from  a  justice's  to  a  county 
court,  the  record  not  showing  that  notice 
of  appeal  had  been  served  on  the  adverse 
party,  appellant  may  prove  by  his  affi- 
davit that  such  notice  was  in  fact  served. 
Mendioca  v.  Orry  16  Cal.  368. 

12.  An  affidavit  by  defendant  that  he 
was  under  the  impression,  when  he  re- 
tained counsel  in  a  cause,  that  the  time  to 
answer  had  not  expired ;  that  he  did  not 
recollect  the  precise  day  upon  which  the 
summons  and  complaint  were  served ;  that 
he  was  quite  ill  at  the  time,  and  did  not  as 
carefully  note  the  time  as  he  otherwise 
would,  is  insufficient  to  open  a  judgment 
by  default     MioU  v.  Shaw,  16  Cal.  377. 


n.  Of  Merits. 

13.  Where  an  affidavit  set  forth  that 
defendant  has  a  good  and  substantial  de- 
fense, he  should  set  forth  specifically 
wherein  that  defense  consists.  Rogen  v. 
Huie,  1  CaL  433. 
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On  Remedial  Process. — On  Arrest. — On  Attachment. 


nx.  On  Remedial  Process. 

1.   On  Arrest. 

14  The  defendant  can  onlj  avail  him- 
self of  any  defect  in  the  affidavit  previous 
to  his  examination  and  final  order  of  com- 
mitment.    People  V.  Smith,  1  Cal.  11. 

15.  The  preliminary  evidence  upon  an 
appUcadon  for  a  warrant  of  arrest  may 
be  either  by  the  affidavit  of  some  person 
cognizant  of  the  facts,  or  by  his  examin- 
ation under  oath,  taken  by  the  officer  to 
satisfy  the  person  to  whom  the  applica- 
tion is  made  that  there  is  reason  to  be- 
Heve  that  a  felony  or  other  crime  has  been 
actually  conmiitted,  as  also  to  prove  the 
probability  of  suspecting  the  party  against 
whcHn  the  warrant  is  prayed.    lb, 

16.  An  affidavit  may  set  forth  in  posi- 
tive terms  as  within  the  knowledge  of  the 
deponent,  the  commission  of  the  offense 
charged  therein,  and  proceed  upon  inform- 
ation as  to  the  names  only  of  the  per- 
sons who  were  guilty  of  the  perpetration 
of  them.     Ib» 

17.  An  affidavit  in  pursuance  of  which 
a  warrant  is  issued  is  defective,  which  con- 
tains allegations  upon  information  merely, 
and  if  it  states  no  fact  within  the  knowl- 
edge of  the  affiant,  it  can  be  of  little 
wei^t  in  any  legal  proceeding.    lb. 

18.  In  an  action  to  recover  money  re- 
ceived by  a  person  as  agent,  he  cannot  be 
arrested  without  the  affidavit  showing 
some  fraudulent  conduct  on  his  part,  or  a 
demand  on  him  for  the  money,  and  a  re- 
fusal to  pay.  £x  parte  Holdforthy  1  Cal. 
440. 

19.  The  affidavit,  to  sustain  an  arrest, 
must  show  the  facts  relied  upon  by  posi- 
tive averment,  and  it  is  not  sufficient  to 
refer  to  the  complaint,  or  to  any  other  pa- 
per, to  show  what  the  affidavit  ought  itself 
to  disclose.  McGxlvery  v.  Marehead,  2 
CaL609. 

20.  An  affidavit  for  a  requisition  for  a 
fugitive  from  justice  is  sufficient  if  it  does 
charge  the  commission  of  a  distinct  offense, 
althon^  it  does  not  set  forth  the  crime 
with  all  the  legal  exactness  necessary  to 
be  observed  in  an  indictment  Ex  parte 
Mmehestery  5  Cal.  238. 

21.  Though  the  affidavit  does  not  charge 
in  sufficiently  distinct  words  that  the  pris- 
oner is  "a  fugitive  from  justice,"  yet  it  is 


sufficient  if  it  allege  that  he  committed  a 
crime  and  then  fied.     lb. 

22.  Courts  cannot  go  behind  this  affida- 
vit to  inquire  whether  it  is  a  forgery  or 
not,  because  the  governor  of  the  State, 
who  issues  the  requisition,  is  the  only  prop- 
er judge  of  the  authenticity  of  the  paper. 
lb. 

23.  An  affidavit  for  a  requisition  is  cer- 
tified to  be  authentic  or  original  when  the 
requisition  recites  that  the  affidavit  is  duly 
authenticated  according  to  the  laws  of  the 
State  from  which  it  issues.     7%.  239. 

24.  Insufficiency  of  the  affidavit  on  ar- 
rest cannot  be  taken  advantage  of  by  the 
bail  in  an  action  afVer  judgment  against 
the  defendant  Matoon  v.  Uder,  6  Cal. 
59. 

25.  An  affidavit  for  arrest  which  avers, 
on  information  and  belief,  that  the  defend- 
ant has  been  guilty  of  a  fraud  in  the  con- 
tracting of  the  debt,  or  in  endeavoring  to 
prevent  its  collection  in  the  terms  required 
by  statute,  and  followed  by  an  averment 
of  the  facts  on  which  the  belief  is  founded, 
also  stated  on  information  and  belief,  is 
sufficient     lb. 

26.  Side  issues  upon  affidavits  are  not 
issues  upon  which  juries  pass.  The  arrest 
upon  affidavit  is  only  intended  to  secure 
the  presence  of  the  defendant  until  final 
judgment ;  and  in  order  to  detain  and  im- 
prison his  person  afterwards,  the  fraud 
must  be  alleged  in  the  complaint,  be  passed 
upon  by  the  jury,  and  be  stated  in  the 
judgment  Davis  v.  JRobinsan,  10  Cal. 
412. 


2.   On  Attachment. 

27.  If  the  affiant  had  not  good  reason 
to  believe  the  matters  set  forth  on  his  affi- 
davit on  attachment,  the  defendant,  whose 
name  and  credit  has  been  impaired  by  the 
wrongful  issuing  out  of  the  writ,  has  no  re- 
course on  the  bond,  if  his  property  has 
not  been  attached,  but  must  resort  to  a 
criminal  action  or  to  a  private  action  for 
the  tort     Heath  v.  Lent,  1  Cal.  412. 

28.  An  affidavit  for  an  attachment  is 
not  sufficient,  which  avers  that  the  defend- 
ant is  indebted  in  the  alternative  upon  an 
express  or  implied  contract  Hawley  v. 
Ddmas,  4  Cal.  195. 
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Of  Jurors  to  Impeach  their  Verdict. — To  change  the  Venae. 


3*  On  Injunction, 

29.  It  is  not  sufficient  that  the  affidavit 
for  an  injunction  should  allege  that  the  in- 
jury will  be  irreparable ;  it  must  be  shown 
to  the  court  how  and  why  it  would  be  so, 
otherwise  the  injunction  will  not  be  al- 
lowed.    Waldron  v.  Marsh,  5  Cal.  120. 

3^0.  On  application  for  injunction  to  res- 
train waste,  or  mischief  analogous  to  waste, 
plaintiff  may  read  affidavits  contradicting 
the  answer  upon  all  the  matters  in  contro- 
versy, including  questions  of  title.  Hicks 
V.  Michael,  15  CaL  117. 


IV.  Op   Jurors   to   Impeach   their 

Verdict. 

31.  A  new  trial  should  not  be  granted 
on  the  affidavit  of  a  juror  made  after  the 
verdict,  and  for  the  purpose  of  moving  for 
a  new  trial,  that  he  had  formed  and  ex- 
pressed an  opinion  before  the  trial.  Peo- 
ple V.  Baker,  1  Cal.  405. 

32.  The  affidavit  of  jurors  will  not  be 
admitted  to  contradict  their  verdict  Cos- 
tro  V.  Gill,  5  Cal.  42  ;  People  v.  Wpnan, 
15  Cal.  75. 

33.  The  affidavit  of  jurors  will  not  be 
admitted  to  impeach  their  verdict,  but  will 
be  allowed  in  order  to  substantiate  it. 

Wilson  V.  Berryman,  5  Cal.  46. 

84.  Where  the  affidavit  of  a  juror  is 
sworn  to  be  correct  by  the  sheriff,  it  may 
properly  be  treated  as  his  original  affida- 
vit    Wilson  V.  Berryman,  5  Cal.  46. 

35.  The  affidavit  of  a  juror,  purging 
his  conduct  from  the  imputation  of  corrup- 
tion or  impropriety,  will  not  be  admitted, 
for  he  would  not  hesitate  to  conceal  the 
same  by  perjury.  People  v;  Backus,  5 
Cal.  276. 


1.  As  to  the  Incompetency  of  Jurors, 

36.  An  affidavit  of  one  of  the  attorneys 
in  a  cause,  showing  the  objections  made 
td  the  selection  of  a  jury,  although  copied 
into  the  transcript,  is  no  part  of  the  record, 
and  therefore  cannot  be  noticed.  Magee 
V.  Mokdumne  Hill  C.  and  M,  Co.,  5  Cal. 
259. 


37.  If  affidavits  offered  to  show  the  in- 
competency of  a  juror  are  not  embodied 
in  a  bill  of  exceptions,  so  as  to  show  that 
the  court  below  passed  upon  them,  the  ap- 
pellate court  is  precluded  from  examining 
them.  People  Y.  Stonecifer,  6  CaL  411; 
People  V.  HonsheO,  10  Cal.  86. 


V.   To    CHANGE   THE   VeNUE. 

38.  Affidavits  on  a  motion  to  change  the 
place  of  trial  of  a  criminal  action  must 
state  the  facts  and  circumstances  from 
which  the  conclusion  is  deduced  that  a  fair 
and  impartial  trial  cannot  be  had  in  the 
county  in  which  the  indictment  was  found. 
People  V.  Mc  Catdey,  1  Cal.  383. 

39.  Upon  an  application  in  a  criminal 
case  to  change  the  place  of  trials  on  the 
ground  that  a  fan-  and  impartial  trial  can- 
not be  had  in  the  county  where  the  pris- 
oner was  indicted,  it  is  insufficient  to  state 
in  the  affidavit  that  a  juiy  cannot  be  se- 
lected,  from  a  certain  portion  of  the  coun- 
ty, who  would  give  the  prisoner  a  fair  and 
impartial  trial.  People  v.  Baker,  1  Cal. 
404. 

40.  The  affidavit  to  change  the  venue 
should  state  the  facts  in  such  a  manner  as 
to  enable  the  court  to  draw  its  own  infbr- 
ence  whether  an  impartial  trial  could  be 
hiCd  in  the  particular  case,  admitting  that 
a  prejudice  did  exist  in  the  community 
against  the  defendant  Sloan  v.  Smithy 
3  Cal.  413. 


VI.  Op  Newly  Discovered  Evidence. 

41.  A  party  ought  not  to  rely  on  his 
own  single  and  unsupported  statement  on 
a  motion  for  a  new  trial  of  the  newly  dis- 
covered evidence,  but  should,  if  possible, 
procure  the  affidavits  of  the  persons  whos^ 
testimony  he  deems  material,  so  that  the 
court  may  be  satisfied  as  to  what  facts 
they  will  testify.  Rogers  v.  Huie,  1  CaL 
432. 

42.  Motions  for  new  trial  on  the  ground 
of  Bewly  discovered  evidence  regarded 
with  distrust  and  disfavor,  and  the  strict- 
est showing  of  diligence  and  all  other  facts 
necessjiry  is  required.  This  is  especially 
true  when  the  new  testimony  is  to  impeach 
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a  witness  on  the  trial,  or  is  merely  cumu- 
lative. The  party  must  show  by  his  own 
affidavit  that  he  did  not  know  of  this  evi- 
dence, and  could  not  by  due  diligence  have 
obtained  it;  the  affidavit  of  a  witness  is 
not  sufficient  (In  this  case  the  party 
himself  was  present.)  Baker  v.  Joseph^  1 6 
CaL  180. 


Vn.   On    Continuance    for  absent 

Witnesses. 

43.  Affidavits  upon  which  a  motion  is 
founded  to  continue  a  criminal  cause  should 
show  due  diligence  in  endeavoring  to  pro- 
cure the  attendance  of  witnesses  and  in 
preparing  for  trial.  People  v.  Baker,  1 
CaL  404. 

44.  On  a  motion  for  new  trial  on  the 
ground  of  surprise  at  the  trial  by  the  non- 
attendance  of  witnesses,  the  affidavits,  in 
endeavoring  to  procure  the  attendance  of 
the  witnesf^es,  should  set  forth  that  rea^ 
eonable  diligence  has  been  used  in  en- 
deavoring to  procure  the  attendance  of  the 
witnesses,  and  should  set  forth  particular- 
ly and  distinctly  the  facts  which  the  party 
expects  to  prove  by  the  witnesses.  Ro- 
gen  v.  Huiej  1  Cal.  432. 

45.  Affidavits  for  a  continuance  should 
show  that  the  facts  expected  to  be  proved 
by  the  absent  witnesses  cannot  otheiVise 
be  proved.  People  v.  Quincy,  8  Cal.  89 ; 
Pierce  v.  PafffiCy  14  Cal.  420. 

46.  A  new  trial  not  granted  on  the  affi- 
davit of  the  attorney  of  record  that  he,  as 
well  as  his  client  and  witnesses,  were  ab- 
sent on  the  trial  of  the  case  because  of  a 
verbal  agreement  by  opposing  counsel  to 
give  notice  on  the  day  of  trial,  when  such 
affidavit  is  met  by  counter  affidavits  of  the 
opposing  counsel,  and  when  an  attorney 
did  appear  and  contest  the  case  on  the  trial. 
McDonald  v.  Bear  River  and  Auburn  W. 
and  M.  Co.,  13  Cal.  230. 

47.  An  affidavit  for  continuance,  on  the 
ground  that  a  witness  is  absent,  when  the 
opposite  party  admits  that  the  witness 
would  testify  to  the  facts  set  forth,  is  evi- 
dence, but  not  conclusive  proof,  of  its^on- 
tentB ;  it  must  be  regarded  only  as  a  dlpo- 
Btioa.    Blankman  v.  Vallejo,  15  Cal.  645. 


VIII.  On  Instruments. 
1.  As  to  the  Loss  of  the  Original, 

48.  Affidavits  of  the  loss  of  an  instru- 
ment to  be  used  in  court  may  be  taken 
ex  parte,  without  notice.  McCann  v. 
Beach,  2  Cal.  81. 

49.  In  this  State  the  evidence  neces- 
sary to  establish  the  loss  of  an  instrument 
as  a  predicate  for  secondary  evidence 
may  be  given  orally,  or  offered  by  affida- 
vit.    Bagley  v.  Eaton,  10  Cal.  147. 


2.  Not  possessing  the  Original. 

50.  Courts  of  this  State  are  not  bound 
to  take  official  notice  of  the  rules  adopted 
for  the  regulation  of  the  various  depart- 
ments of  the  federal  government,  or  those 
established  by  the  board  of  land  com- 
missioners or  surveyor  general  of  the 
United  States  for  California.  If  these 
officers  have  adopted  a  rule,  refusing  to 
allow  original  papers  to  be  taken  from 
the  files,  that  fact  should  be  shown  by 
affidavit,  before  evidence  of  their  contents 
could  be  admitted.  Hensley  v.  Tarpey,  7 
Cal.  289. 

51.  An  affidavit  by  a  party  to  the  suit, 
that  the  original  deed  '^  is  not  in  his  pos- 
session, or  under  his  control,"  is  sufficient 
to  admit  in  evidence  a  certified  copy  from 
the  recorder's  office,  the  deed  having 
been  properly  acknowledged  and  recorded, 
and  the  grantee  being  a  third  person. 
Skinner  v.  Fbhr,  13  CaL  638. 


3.  Alteration  of  the  Original. 

52.  An  affidavit  to  the  effect  that  an 
instrument  has  been  materially  altered, 
without  showing  in  any  manner  in  what 
the  alteration  consists,  furnishes  but  feeble 
ground  upon  which  to  base  a  motion  to 
set  aside  a  judgment  Taylor  v.  Randall, 
5  Cal.  80. 


IX.  To  A  Bill  of  Costs. 
53.  The  affidavit  of  an  attorney  of  a 
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party  to  the  correctness  of  a  bill  of  costs  is 
good  under  the  statute.  Bumham  v.  Hays^ 
3  Cal.  119. 

54.  If  the  original  affidavit  to  a  bill  of 
costs  is  a  nullity,  the  defendant  should 
take  proper  steps  to  have  it  set  aside,  or 
appeal  from  the  judgment  on  the  ground 
that  the  costs  have  been  waived  by  opera- 
tion of  the  statute ;  but  having  himself 
moved  for  a  retaxation  of  costs,  it  was 
proper  for  the  court  to  allow  such  amend- 
ments as  are  necessary.     Ih, 


X.  As  AN  Admission. 

55.  An  affidavit  by  defendant,  in  effi2ct 
acknowledging  the  debt  for  which  suit  is 
brought,  is  admissible  in  evidence  for  plaint- 
iff, though  made  in  a  former  suit  between 
the  parties.  Whitney  v.  Buckman,  13 
Cal.  539. 

56.  In  an  action  for  mesne  profits, 
plaintiff  offered  in  evidence  the  record 
of  an  action  by  defendant  against  a  third 
person  for  the  use  and  occupation  of  the 
same  premises,  for  a  time  prior  to  the 
time  sued  for  in  this  action,  in  which  de- 
fendant, in  an  affidavit,  fixed-  the  value  at 
a  certain  sum,  together  with  evidence  that 
the  value  of  the  use  and  occupation  was 
as  great  in  the  one  case  as  the  other: 
held,  that  the  evidence  of  the  affidavit  was 
admissible  as  a  solemn  admission  by  a 
party  to  the  record,  in  relation  to  a  par- 
ticular fact ;  that  such  admissions  are  not 
irrelevant,  whether  made  directly  or  inci- 
dentally. Shafter  v.  Richards^  14  Cal. 
126. 


XL    Of    Publication    op    Summons 

AGAINST   ABSENT    DEFENDANTS. 

57.  The  affidavit  of  the  attorney  of 
record,  showing  that  defendant  conceals 
himself  to  avoid  the  service  of  process,  is 
sufficient  to  obtain  an  order  for  the  ser- 
vice by  publication.  Anderson  v.  Parker, 
6  Cal.  201. 

58.  Where  there  is  but  one  clerk  in 
the  office  of  a  public  newspaper,  his  affi- 
davit of  the  publication  of  summons  or 
notice  in  said  paper  is  sufficient,  and  it  is 
unnecessary  for  the  affidavit  to  describe 


him  as  principal  derk.     Grray  v.  Pahnerj 
9  Cal.  637. 

59.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant,  that  defend- 
ant cannot  after  due  diligence  be  found 
in  the  State ;  that  summons  has  been 
Issued,  but  the  sheriff  cannot  find  him ; 
that  defendant's  residence  is  in  the  county 
where  the  summons  was  issued,  and  that 
defendant  still  has  a  family  residing  in 
said  county,  is  insufficient  to  authorize  the 
publication  of  the  summons  for  only  thirty 
days  ;  it  must  be  for  three  months.  Jor- 
dan  V.  Gtblin,  12  Cal.  102. 

60.  An  affidavit  for  the  order  of  publi- 
cation of  summons,  which  states  that  the 
defendant  could  not,  after  due  diligence, 
be  found  in  Contra  Costa  county ;  that  he 
had  inquired  of  an  intimate  friend  of  his 
as  to  his  whereabouts,  who  was  unable  to 
inform  him;  and  that  plaintiff  did  not 
know  where  defendant  could  be  found 
within  the  State,  is  insufficient,  as  it  does 
not  show  that  defendant  had  left  the  State. 
Swan  V.  Chase,  12  Cal.  285, 


Xn.  Of  Service  of  Summons. 

61.  An  affidavi£  which  avers  that  affi- 
ant on  the  day  named  "  served  the  sum- 
mons in  this  action  upon  the  defendant,  at 
her  residence  in  the  city  of  San  Francisco, 
by  delivering  and  leaving  with  her  a  copy 
thereof,  attached  to  a  copy  of  an  amended 
complaint  filed  in  this  action,"  is  insuffi- 
cient, as  it  does  not  appear  that  the  copy 
of  the  complaint  was  certified,  etc.  Me- 
MiUan  v.  Reynolds,  11  Cal.  377. 

62.  The  affidavit  of  service  of  sum- 
mons must  show  affirmatively  compliance 
with  all  the  requirements  of  the  law.  Ih, 
378. 


Xm.  When  to  be   embodied   in  a 
Statement  on  Appeal. 

63.  Affidavits  used  upon  the  hearing  of 
the  motion  for  a  new  trial  upon  the  report 
of  ^referee  must  be  set  forth  in  the 
record,  to  enable  the  defendant  to  base 
error  upon  the  denial  of  the  motion  on 
affidavits,  but  this  omission  does  not  affect 
his  rights  to  raise  the  question  as  to  errors 
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apparent  upon  the  face  of  the  report  itself. 
Branger  v.  Chevalier,  9  Cal.  362. 

64.  On  an  appeal  from  an  order  made 
on  affidavits  filed,  no  statement  is  neces- 
sarj.  The  affidavits  must  be  annexed  to 
the  order,  in  place  of  a  statement,  and  the 
certificate  of  the  clerk  should  specify  the 
affidavits  used ;  and  to  enable  him  to  do 
80,  he  should,  at  the  time,  mark  them  as 
filed  on  the  motion.  Paine  v.  JAnhiU^  10 
CaL371. 

65.  Afifidavits  used  on  a  motion  to  open 
the  judgment  do  not  form  any  part  of  the 
record,  where  there  is  no  certificate  of  the 
jadge  or  clerk,  or  an  admission  of  counsel 
that  they  were  used  for  that  purpose. 
RUUr  V.  Mason,  11  Cal.  214. 


AGENCY. 

I.  What  constitutes  an  Agency. 
II.  Duties  of  an  Agent. 

III.  How  ikr  the  Antbority  of  an  Agent  extends. 

IV.  What  acts  bind  the  Principal. 
V.  The  effects  of  Ratification. 

YL  Actions. 

1.  By  the  Principal. 

2.  By  an  Agent. 

{a.)  When  an  Agent  may  sue. 
{b.)  When  an  Agent  may  not  sue. 

3.  Against  an  Agent. 
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Vni.  Instnunents  ezecated  by  an  Agent. 

IX.  Property  in  the  hands  of  an  Agent. 

1.  When  he  may  Pledge. 
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3.  When  a  Demand  is  necessary. 
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L  What  constitutes  an  Agenct. 

1.  The  memorandum  of  an  auctioneer 
is  looked  upon  as  a  contract  between  the 
vendor  and  vendee,  reduced  to  writing 
and  executed  by  their  mutual  agent,  who 
ceases  to  be  such  agent  after  the  sale  has 
closed.     Craig  v.  Godfroy,  1  Cal.  416. 

2.  Where  an  agent  authorized  to  effect 
insurance  retains  the  policy,  his  agency 


continues,  and  in  case  of  a  loss  it  extends 
to  the  collection  or  enforcement  of  the  pol- 
icy.    De  Ro  V.  Gardes,  4  Cal.  119. 

3.  C  sold  a  lot  of  lumber  to  B,  and  A, 
who  claimed  it,  notified  B  that  the  lumber 
belonged  to  him,  and  brought  an  action  to 
recover  the  price :  held,  that  the  notice 
and  the  form  -of  action  recognized  the 
right  of  C  to  sell  the  lumber.  There  was 
no  privity  of  contract  between  the  plaint- 
iff and  the  defendant ;  C  was  pro  tanto 
the  agent  of  A,  and  was  entitled  to  col- 
lect the  price,  and  the  mere  notice  of  A 
to  B  was  insuflicient  to  interrupt  the  com- 
pletion of  the  performance  of  the  contract 
between  C  and  B.  Argenti  v.  Brannan, 
5  Cal.  353. 

4.  And  where  the  assignee  was  a  com- 
mercial firm,  and  the  assignment  was 
made  to  an  agent  acting  as  the  trustee  of 
the  firm,  and  the  agent  obtained  from  the 
obligor  in  the  bond  a  deed  for  the  land  to 
the  members  of  the  firm,  and  subsequently 
the  firm  sold  the  land  to  their  successors 
in  business,  constituting  a  new  firm,  of 
which  some  of  the  old  firm  were  members : 
held,  that  the  purchasers  are  chargeable 
with  notice  of  the  trust ;  the  transfer  of  a 
bond  for  title  to  land  upon  a  promise  by 
the  assignee  to  pay  a  certain  debt  of  the 
assignor  binds  the  assignee  to  perform  the 
trust,  and  the  obligation  to  pay  the  debt 
is  not  affected  by  any  misrepresentations 
made  by  the  assignor  to  the  assignee,  be- 
cause the  rights  of  the  creditor  under  the 
transfer  had  already  vested.  Connelly  v. 
Peck,  6  Cal.  353. 

5.  The  right  of  a  vendor  of  goods  to  a 
stoppage  in  transitu  exists  until  they  ar- 
rive at  their  final  destination,  or  come  into 
the  possession  of  the  consignee.  Depos- 
iting the  goods  at  an  intermediate  point 
with  an  agent  of  the  vendee,  to  be  for- 
warded, does  not  terminate  the  transitu s. 
Markwaldw.  His  Creditors,  7  Cal.' 214. 

6.  A  municipal  corporation  must  exe- 
cute contracts  by  some  agent  The  au- 
thority to  this  agent  may  be  general,  in  ref- 
erence to  certain  classes  of  cases,  or  it 
may  be  special,  in  reference  to  a  particu- 
lar case.  Lucas  v.  City  of  San  Francisco, 
7  Cal.  472 ;  Argenti  v.  City  of  San  Fran- 
cisco, 16  Cal.  272. 
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n.  Duties  of  an  Agent. 

7.  It  is  the  duty  of  a  consignee  to  ren- 
der an  account  of  his  sales,  but  he  is  not 
bound  to  take  upon  himself  the  risk  of  re- 
mittance, nor  can  he  throw  such  risk  upon 
his  principal  without  orders.  Kane  v. 
Cook,  8  Cal.  457. 

8.  To  hold  that  the  statute  of  limitations 
ran  against  the  principal,  where  the  factor 
failed  to  inform  the  principal  of  the  sale, 
or  remit  the  proceeds,  would  be  to  permit 
him  to  take  advantage  of  his  own  wrong. 
A  461. 

9.  Where  one  is  an  agent  to  do  with 
the  property  as  if  it  were  his  own,  he  is 
obligated  to  act  in  good  faith  and  without 
gross  negligence,  and  cannot  be  held  re- 
sponsible for  moneys  which  he  never  re- 
ceived, unless  he  failed  to  get  them  because 
of  his  gross  negligence  or  bad  faith,  jffer- 
rtck  v.  Hodges,  13  Cal.  433. 


III.   How   FAR    THE  AUTHORITY  OF   AN 

Agent  extends. 

10.  An  authority  to  an  agent  to  deliver 
goods,  confers  no  authority  to  take  them 
back,  or  to  countermand  the  shipment 
Adams  v.  Blankenstein,  2  Cal.  418. 

11.  When  an  agent  is  required  to  ac- 
complish a  certain  end,  or  to  do  a  certain 
thing,  all  necessary  incidental  powers  are 
implied.  Lucas  v.  City  of  San  Francisco, 
7  Cal.  473. 

12.  An  agent  cannot  delegate  discre- 
tionary powers,  but  he  may  delegate  mere 
mechanical  powers  or  duties.  Sayre  v. 
Nichols,  7  CaL  542. 

13.  The  words  "attorney  in  fact"  and 
"  agent,"  are  not  synonymous.  All  attor- 
neys in  fact  are  agents,  but  all  agents  are 
not  necessarily  attorneys  in  fact.  Porter 
v.  Hermann,  8  Cal.  624. 

14.  An  agent  for  the  collection  of  a 
note  is  confined  to  the  taking  of  money  in 
payment,  and  has  no  power  to  take  goods 
in  payment,  unless  special  authority  be 
given,  of  which  there  must  be  proof.  Mud- 
gett  V.  Day,  12  Cal.  140. 

15.  The  affidavit  to  a  claim  against  an 
estate  must  be  made  by  the  claimant  in 
person,  and  not  by  his  attorney  in  fact 
Macoleta  v.  Packard,  14  Cal.  180. 


1 6.  General  words  in  an  agency  must 
be  construed  in  reference  to  matters  spec- 
ially mentioned.  Taylor  v.  Robinson,  14 
Cal.  399. 

17.  Death  of  the  principal  revokes  the 
authority  of  the  agent,  and  a  deed  of  land 
made  by  the  agent  af^er  such  death  does 
not  bind  the  representatives  of  the  princi- 
pal.    Travers  v.  Crane,  15  CaL  16. 

18.  As  to  the  pueblo  lands  of  San 
Francisco,  the  agents  of  that  municipal 
corporation  can  sell  or  dispose  of  them  on- 
ly in  the  way,  and  according  to  the  order 
of  the  legislature  ;  and,  therefore,  the  leg- 
islature may,  by  law  operating  immedi- 
ately upon  the  subject^  dispose  of  this  pn^ 
erty,  or  give  effect  to  any  previous  dispo- 
sition, or  attempted  disposition  of  it  The 
property  itself  is  a  trust,  and  the  legisla- 
ture is  the  prime  and  original  controlling 
power,  managing  and  directing  the  use, 
disposition  and  direction  of  it  Payne  v. 
Treadwell,  16  Cal.  233. 

19.  A  power  of  attorney  authorizing 
the  agent  to  "superintend  my  real  and 
personal  estate,  to  make  contracts,  to  set- 
tle outstanding  debts,  and  generally  to  do 
all  things  that  concern  my  interest  in  any 
way,  real  or  personal  whatsoever,  giving 
my  said  attorney  full  power  to  use  my 
name,  to  release  others  or  bind  myself,  as 
he  may  deem  proper  and  expedient^  here- 
by making  the  said  Schoolcraft  my  general 
attorney  and  agent,  and  by  these  presents 
ratifying  whatsoever  my  said  attorney  may 
do  by  virtue  of  this  power,"  gives  the 
agent  power  to  execute  a  lease  of  real  es- 
tate, containing  a  clause  that  tlie  lessee 
"shall  have  the  privilege  of  purchasing 
any  part  of  the  said  land  during^he  con- 
tinuation of  this  lease,  at  its  value,  in  pref- 
erence to  any  other  persons.  De  RuUe 
v.  Mvldrow,  16  Cal.  512. 

20.  Where  a  power  of  attorney,  relar 
tive  to  real  estate,  authorizes  the  agent  "  to 
grant,  bargain  and  sell  the  same,  or  any 
part  or  proportion  thereof,  for  such  sum 
or  price,  and  on  such  terms  as  to  him 
might  seem  meet,"  the  agent  has  no  power 
to  make  a  conveyance  in  consideration  of 
love  and  affection  in  the  prmcipal  for  the 
grantee  in  the  coveyance,  and  such  con- 
veyance is  on  its  face  a  nullity.  The 
power  of  attorney  authorizes  a  sale  for  a 
moneyed  consideration  only.  Mott  v. 
Smith,  16  Cal.  557. 

21.  The  common  council  of  the  city  of 
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San  Francisco  were  the  mere  agents  of 
the  corporation,  and  possessed  only  the 
powers  which  were  specially  delegated  to 
them  bj  the  charter,  and  when  that  in- 
stnunent  granted  a  power  with  a  specific 
designation  as  to  the  mode  in  which  it 
should  be  used,  the  mode  was  restricted, 
and  no  other  mode  could  be  followed. 
MeCrachen  y.  Oily  of  San  Francisco,  16 
GaL619. 


IV.  What  acts  bind  the  Principal. 

22.  A  deed  purporting  to  convey  real 
estate,  executed  by  an  agent  or  attorney 
in  his  own  name  instead  of  the  name  of 
his  principal,  is  not  binding  upon  the  lat- 
ter, and  does  not  transfer  the  title  to  the 
property.     Fisher  v.  Salmon^  1  Cal.  413. 

23.  An  agent  authorized  by  power  of 
attorney  to  wind  up  and  adjust  the  affairs 
of  a  mercantile  firm  in  New  York,  which 
had  been  conducted  in  the  name  of  his 
principal,  derives  no  authority  from  such 
power  to  bind  his  principal  by  a  promis- 
sory note  given  for  the  purchase  of  real 
estate  in  San  Francisco.     lb, 

24.  Though  a  deed  executed  by  an 
agent  having  power  to  convey  in  his  own 
name  be  inoperative  as  a  conveyance,  it 
will  be  good  as  an  agreement,  and  the 
principals  may  be  decreed  to  convey. 
Sabnon  v.  Haffman,  2  Cal.  142. 

25.  The  assent  of  an  ordinary  aeent, 
who  had  general  chaise  of  his  princ|ars 
business  during  her  temporary  absence, 
will  not  justify  the  sheriff  who  holds  an 
execution  against  a  third  person  in  levy- 
ing it  upon  property  in  the  possession  of 
the  principal  in  her  absence.  Fitch  v. 
Bnoekmany  2  CaL  578. 

26.  If  a  ferryman  permits  a  party  him- 
self to  drive  his  team  upon  and  from  the 
feny,  he  constitutes  the  driver  quoad  hoc 
his  agent,  and  is  responsible  for  any  dam- 
age which  occurs.  Afav  v.  Hanson,  5  Cal. 
364. 

27.  The  plaintiff  sued  to  recover  for 
serrices  as  agent  of  defendants,  under  an 
alleged  agreement  with  defendants'  agent, 
but  there  was  no  proof  that  the  agent  had 
authority  to  make  the  agreement:  held, 
that  the  plaintiff  should  have  sued  for 
"woik  and  labor  done,  and  not  upon  the 
Sjgreement  Johnson  v.  Pacific  M*  S.  S. 
u».,  5  CaL  408. 

6 


28.  Where  A  authorizes  B  to  do  all 
acts  in  his  name  concerning  their  mining 
operations,  followed  by  ah  authority  to 
sign  B's  name  to  any  company  articles, 
does  not  authorize  A  to  sign  B's  name 
to  a  promissory  note,  even  where  the 
money  was  used  in  carrying  on  the  joint 
mining  operations.  Washburn  v.  Alden,  5 
CaL  464. 

29.  A  party  who  authorizes  another  to 
transact  all  business,  authorizing  the  at- 
torney to  make,  execute,  and  deliver 
promissory  notes,  etc.,  will  be  held  liable 
for  all  such  notes  executed  in  his  name  by 
his  attorney,  when  they  have  reached  the 
hands  of  an  innocent  holder,  although 
they  may  have  been  made  for  the  private 
purposes  of  an  attorney.  Hellman  v.  Pot- 
ter, 6  Cal.  15. 

30.  An  authority  to  do  a  particular  act 
must  be  exercised  in  the  manner  designa- 
ted, or  it  is  not  obligatory ;  and  where  A 
authorizes  B  to  sign  his  name  as  surety 
to  a  note,  and  B  signs  A's  name  with  his 
own  as  joint  and  several  makers  of  the 
note,  A  is  not  liable.  Bryan  v.  Berry,  6 
CaL  397. 

31.  The  fact  that  the  owner  of  a  vessel 
lost  while  being  towed  to  sea  was  the 
agent  of  the  owners  of  the  steam  tug,  does 
not  relieve  the  latter  from  any  of  the  obli- 
gations under  which  they  contract  with 
others.      White  v.  Mary  Ann,  6  CaL  471. 

32.  The  transfer  of  a  biD  of  lading  con- 
stitutes the  assignee  the  agent  of  the  as- 
signor, and  this  act  being  for  his  benefit, 
his  assent  must  be  presumed.  Le  Cach- 
eux  V.  Cutter,  6  CaL  519. 

33.  Where  a  coach,  at  the  time  of  the 
accident,  was  driven  by  the  servant  or 
agent  of  the  owner,  the  rule  in  such  cases 
is  that  the  principal  is  liable  only  for  sim- 
ple negligence,  and  that  exemplary  dam- 
ages cannot  be  imposed  upon  him.  Ward-- 
robe  V.  Gal,  Stage  Co.,  7  Cal.  120.     . 

34.  When  the  defendant  permitted  a 
party  to  act  in  his  own  name,  and  to  hold 
himself  out  to  pldntiff  in  a  false  character, 
and  having  enjoyed  the  supposed  advan- 
tage of  this  conduct,  he  is  estopped  from 
denying  the  character  assumed  by  the 
party.  Osborne  v.  Hendrichson^  7  Cal. 
285 ;  Gal.  Steam  Nav.  Go.  v.  Wright,  8 
Cal.  591. 

35.  Where  the  agent  discloses  the  name 
of  the  principal,  or  that  fact  is  otherwise 

[known  to  the  party  receiving  a  bill  of  ex- 
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change,  at  the  time  the  same  is  made,  then 
the  agent  is  not  responsible,  though  the 
name  of  the  principal  be  not  stated  on  the 
face  of  the  paper,  and  only  the  name  of 
the  agent  be  signed,  with  the  term  "  agent" 
appended  to  it.  Sayre  v.  NichoUj  7  Cal. 
542— overruling  same  case,  5  Cal.  488. 

86.  The  acts  of  a  special  agent  do  not 
bind  the  principal,  unless  strictly  within 
the  authority  conferred.  Davidson  v.  jDoZ- 
la$,  8  Cal.  244. 

37.  The  acts  of  an  agent  beyond  his 
authority  are  as  the  acts  of  a  stranger,  and 
before  the  principal  can  be  bound,  he 
must  know  what  has  been  done,  so  that 
he  may  advisedly  exercise  his  own  judg- 
ment upon  the  circumstances,  in  the  same 
way  as  if  he  had  originally  made  the  con- 
tract himself,     lb. 

38.  Although  between  the  agent  and 
his  principal  the  act  was  unauthorized,  yet 
the  principal  is  bound  by  the  act  of  the 
agent,  for  the  reason  that  he  placed  the 
agent  in  such  a  position  as  to  mislead  in- 
nocent parties,     lb,  249. 

39.  An  agent  who  has  power  to  sue, 
has  the  right  to  give  an  indemnity  bond 
to  the  sheriff,  when  the  property  attached 
or  levied  on  in  that  action  is  claimed  by  a 
third  person ;  it  is  a  necessary  instrument 
to  carry  the  power  to  sue  into  effect,  lb. 
251. 

40.  An  attorney  in  fact  who  is  not  an 
attorney  at  law  cannot  sign  his  name  to  a 
complaint  for  his  principal  as  "  plaintiff's 
attorney,"  and  an  action  so  commenced  is 
void,  as  instituted  without  authority  and 
by  an  entire  stranger  to  the  plaintiff.  Dix- 
ey  V.  Pollock,  8  Cal.  570. 

41.  Wliere  the  principal  of  a  line  of 
stages,  by  letter  to  one  acting  as  his  agent 
in  such  business,  wrote  "  you  will  do  bet- 
ter by  getting  new  drivers  and  agents,  and 
horses,"  and* such  agent  employed  a  sub- 
agent,  and  subsequently  the  principal  was 
infoi*med  of  such  employment  and  made 
no  objection,  in  an  action  for  the  wages  of 
the  sub-agent :  held,  that  the  facts  were 
sufficient  to  authorize  the  jury  to  find  the 
fact  of  authority  in  the  agent  to  employ 
the  plaintiff.  McConneU  v.  McCormicfc^ 
12  Cal.  148. 

42.  A  party  in  taking  the  conveyance 
in  the  name  of  his  associates  must  be  con- 
sidered as  having  acted  as  their  agent,  and 
notice  to  him  was  equally  notice  to  them. 
Stanletf  v.  Green,  12  Cal.  168. 


43.  The  knowledge  of  the  agent  in  the 
course  of  his  agency  is  the  knowledge  of 
the  principal,  and  if  an  attorney  acquires 
information  apart  from  any  confidential 
communications,  he  is  not  protected  from 
disclosing  it.  Hunter  v.  Watson,  12  Cal. 
377. 

44.  Where  a  building  is  in  process  of 
construction  by  three  tenants  in  conmion, 
according  to  a  plan  agreed  on,  a  power  of 
attorney  from  one  to  an  agent,  authorizing 
him  "  to  represent  the  principal's  interest 
in  the  property,  to  cast  his  vote  in  relation 
thereto  in  all  matters  relating  to  the  ad- 
ministration or  improvement  of  the  prop- 
erty, and  to  do  and  perform  every  act  or 
thing  relating  to  and  concerning  such  in- 
terest, except  the  sale  or  hypothecation 
thereof,"  authorizes  the  agent  to  consent 
to  alterations  in  the  plan.  Hastings  v. 
Hcdleck,  13  Cal.  211. 

45.  If  the  name  of  the  principal  and 
the  intention  to  bind  him  appear  in  an 
instrument  not  under  seal,  the  agent  hav- 
ing authority,  the  principal  alone  will  be 
bound,  though  the  instrument  be  signed  in 
the  agent's  name  only.  McDonald  v.  Bear 
River  and  Auburn  W.  and  M.  Co.,  13 
Cal.  231. 

46.  Where  a  power  of  attorney,  not 
under  seal,  authorizes  the  agent  to  sell  a 
saw-mill,  dwelling,  etc.,  by  the  execution 
of  all  needful  instruments,  sealed  or  other- 
wise, and  the  agent  sells  the  right  of  the 
principal,  and  the  vendee  takes  possession 
and  retains  it  for  several  years,  he  has  an 
equitable  estate  in  the  premises,  with  the 
right  to  its  full  enjoyment,  and  this  right 
united  to  possession,  enables  him  to  main- 
tain an  action  for  intcmiption  to  his  pos- 
session, or  injury  to  the  property.  Ji. 
234. 

47.  A  tax  collector  has  power  to  con- 
tract for  publishing  the  delinquent  list  of 
tax  payers,  so  as  to  bind  the  county  for 
payment  of  the  price.  He  is  the  agent  of 
the  county  in  this  respect,  and  for  any 
reasonable  exercise  of  that  agency  the 
county  is  responsible.  HandaU  v.  Tuba 
County,  14  Cal.  222. 

48.  The  authority  of  an  agent,  however 
general  the  terms,  to  collect  or  secure  a 
claim  of  the  principal,  is  not  an  authority 
to  make  a  purchase  for  the  principal  of 
the  property  of  the  debtor,  for  the  secority 
of  the  claim.  TayM  v.  Robinson,  14 
Cal.  399. 
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49.  If  the  agent  has  a  power  coupled 
with  an  interest — that  is,  a  power  which 
coDveys  to  the  agent  an  interest  in  the 
property — ^then  the  execution  of  the  power 
ai^er  the  death  of  the  principal  is  good. 
Ihwers  v.  Crane^  15  Cal.  19. 

50.  If,  on  an  executory  contract  for  the 
pundiase  of  land,  made  by  plaintiff  with 
the  agent,  during  the  life  of  the  principal, 
money  due  the  principal  was  paid  after 
hifl  death  to  the  agent,  who  settled  the 
affionnt  with  the  estate,  so  that  the  estate 
received  the  benefit  of  the  payment,  plaint- 
iff would  be  entitled  in  equity  to  call  for 
the  legal  title,  and  could  defend  in  eject- 
ment by  the  representatiyes  of  the  prin- 
dpaL     Jb.  20. 

51.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufficient,  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner ;  and  the  posses- 
sion of  the  agent  is  the  possession  of  the 
principal,  who  can  maintain  forcible  and 
unlawiul  entry  and  detainer  against  such 
third  persons,  whether  the  agent  had  any 
written  authority  or  not.  Minturn  y. 
Burr,  16  Cal.  109. 

52.  Where,  in  such  case,  proof  was  ad- 
mitted, without  objection,  of  the  acts  of 
the  agent  in  renting  and  controlling  the 
property  for  the  principal,  defendant  can- 
not afterwards  claim  a  nonsuit  on  the 
general  ground  that  no  power  of  attorney 
fitHn  the  principal  was  shown,  and  that, 
therefore,  his  possession  was  not  suffi- 
ciently proven.    lb* 


V.  The  effects  of  Ratification. 

53.  It  is  a  well  settled  rule,  that  a  prin- 
cipal who  ratifies  the  acts  of  his  agent 
must  be  made  acquainted  with  the  char- 
ader  of  those  acts,  and  unless  all  the  cir- 
Gumstances  are  made  known  to  him,  the 
ratification  is  void.  BiUingi  v.  Morrow, 
7  CaL  174;  Davidson  v.  DallaSy  8  Cal 
244. 

54.  Where  the  president  of  a  oorpora- 
tion  has  an  alleged  power  to  make  a  con- 
tract to  bind  ti^e  corporation  as  agent, 
if  such  authority  were  doubtful,  the  acts 
of  the  corporation  may  amount  to  a  rati- 
ficatioD  of  the  contract     Shaver  v.  Bear 


River  and  Auburn   W.  and  M,  Co,,  10 
Cal.  401. 

55.  Ratification  by  a  principal  of  the 
acts  of  his  agent,  depends  upon  the  knowl- 
edge of  those  acts  on  the  part  of  the  prin- 
d^,  and  where  the  knowledge  is  partial, 
so  will  be  the  ratification.  Marziou  v. 
Pioche,  8  Cal.  535. 

56.  To  adoption  and  ratification  there 
must  be  some  relation,  actual  or  assumed, 
of  principal  and  agent.  Ellison  y.  Jackson 
Water  Co.,  12  Cal.  551. 

57.  Acts  of  an  agent  without  authority, 
subsequently  ratified  by  the  principal,  bind 
the  principal  back  to  the  inception  of  the 
transaction.  Taylor  v.  Robinson,  14  Cal. 
400. 

58.  But  such  ratification  cannot  defeat 
rights  of  third  persons  acquired  between 
the  act  of  the  agent  and  the  ratification  of 
the  principal,  as  attachments  levied  on 
property  of  the  debtor  after  a  sale  by  or 
to  an  agent.  Taylor  v.  Robinson,  14 
Cal.  401. 

See  Ratification. 


VI.  Actions. 
1.  By  the  Principal, 

59.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent,  may  al- 
though he  is  not  mentioned  in  the  charter 
party,  be  shown  by  extrinsic  evidence  to 
be  the  principal  in  the  contract,  and  will 
be  allowed  to  avail  himself  of  its  provis- 
ions.    Brooks  V.  Minium,  1  Cal.  482. 

60.  In  an  action  for  money  had  and 
received  by  a  consignor,  the  amount  of 
goods  sold  on  credit  by  the  consignee, 
having  no  authority  so  to  sell,  can  be  re- 
covered ;  such  sale  must  be  taken  as  made 
for  cash,  and  to  the  vendor  belongs  the 
demand  created  by  the  sale  against  the 
vendee,  and  the  vendee  is  liable  to  the 
plaintiff  for  money  had  and  received. 
Johnson  v.  ToUen,  3  Cal.  347.  ' 

6 1 .  A  principal  has  a  right  to  waive  a  tort 
against  his  factor,  and  bring  an  action  to 
compel  him  to  account,  and  for  the  net 
proceeds  arising  from  the  sales,  when  the 
plaintiff  can  only  recover  the  net  proceeds 
of  sales  effected  by  him,  after  deducting 
necessary  charges  and  commissions.  Zu- 
bert  V.  Chawviteau,  3  CaL  462. 
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62.  A  principal  may  sue  in  his  own 
name,  on  a  contract  made  and  signed  by 
his  agent  without  disclosing  his  principal ; 
but  he  must  show  the  agency  and  the  pow- 
er of  the  agent  to  bind  him  at  the  time  of 
making  the  contract ;  else  there  would  be 
no  mutuality,  and,  consequently,  no  con- 
tract    jRuiz  V.  Norton,  4  Cal.  858. 


By  an  Agent 
(cu)   When  an  Agent  may  sue. 

63.  A  note  sued  on,  payable  to  the 
plaintiff,  although  it  describes  him  as 
agent  of  another,  does  not  take  away  the 
right  of  the  agent  to  sue  in  his  own  name 
at  law.     Ord  y.  McKee,  5  Cal.  516. 

64.  Where  two  persons  were  employ- 
ed by  the  claimants  of  a  tract  of  land 
under  a  Mexican  grant,  as  agents  to  pro- 
cure the  confirmation  of  the  grant  in  the 
United  States,  and  services  are  thus  ren- 
dered, it  is  individual  in  its  character,  and 
separate  actions  may  be  maintained  by 
such  agent  for  his  expenses  thus  incurred. 
Conner  v.  HtUchinson,  12  Cal.  127. 

65.  An  action  brought  by  an  agent  in 
his  own  name  for  a  trespass  in  taking  and 
converting  coin  from  the  possession  of  the 
agent,  in  which  action  the  jury  found  that 
the  coin  belonged  to  the  principal,  and 
gave  only  nominal  damages,  is  no  bar  to 
an  action  by  the  principal  for  such  coin. 
Ftco  V.  Webster,  12  Cal.  141. 


(b,)  When  an  Agent  mag  not  sue. 

66.  The  endorsement  of  a  bill  of  lading 
prima  facie  vests  the  property  in  the  goods 
mentioned  therein  in  the  endorsee,  but  a 
bill  of  lading  is  not  a  negotiable  instru- 
ment, so  far  as  to  enable  an  endorsee  who 
has  no  property,  either  general  or  special 
in  the  goods,  and  no  lien  therein  for  ad- 
vance or  otherwise,  to  sue  the  master  of 
the  ship  in  his  own  name  for  non-delivery 
of  the  goods,  when  it  appears  on  the  face 
of  the  complaint  that  the  plaintiff,  the  en- 
dorsee, is  a  mere  naked  agent  of  the 
shippers.    Idneker  v.  Ageshford,  1  Cal.  78. 


matter  of  his  agency,  and  this  rule  applies 
to  consignees  and  endorsees  of  bills  of  lad- 
ing, when  they  are  in  truth  but  the  agent 
of  the  shippers.  Idneker  v.  Ayeshford,  1 
Cal.  82. 

68.  A,  of  Liverpool,  shipped  certain 
goods  to  San  Francisco,  and  endorsed  the 
bills  of  lading  to  the  plaintiff,  his  agent, 
and  became  a  bankrupt  before  the  arrival 
of  the  goods :  held,  it  appearing  on  the 
face  of  the  complaint  that  the  plaintiff 
was  a  mere  naked  agent  of  the  shippers, 
that  he  could  not  recover  the  goods  in  his 
own  name  of  the  master  of  the  ship,  who 
claimed  to  hold  the  goods  for  the  assign- 
ees in  bankruptcy  of  A.     lb.  83. 

69.  An  attorney  in  fact,  described  as 
such  in  the  mstrument,  does  not  hold  the 
character  of  trustee,  and  is  not  a  necessary 
party  to  a  suit  to  represent  the  interest  <^ 
his  principal.     Powell  v.  Ross,  4  CaL  198. 


3.  Against  an  Agent 

70.  A  public  officer  who  stands  in  the 
relation  of  agent  of  the  government,  or  of 
the  public,  is  not  personally  liable  upon 
contracts  made  by  him  as  such  officer,  and 
within  the  scope  of  his  legitimate  duties; 
but  this  reason  does  not  apply  when 
neither  the  government  nor  the  public  in 
any  way  can  be  considered  or  held  respon- 
sible for  a  contract  made  by  a  person,  al- 
though a  public  officer.  .  DwineUe  v.  Hen^ 
riquez,  1  Cal.  392. 

71.  Where  a  party  makes  a  purchase 
from  an  innocent  agent,  who  a^rwards 
parts  with  the  money  of  his  principal,  and 
it  a^rwards  turns  out  that  such  purchase 
avails  the  purchaser  nothing :  held,  that  no 
right  of  legal  complaint  will  lie  against 
the  agent.     JEngels  v.  Heatly,  5  Cal.  136. 

72.  In  an  action  against  an  agent  for 
not  accounting,  a  request  to  account  and 
pay  over  must  be  alleged  in  the  complaint 
and  proven  at  the  trial.  BushneU  v.  Jde 
CauUy,  7  Cal.  422. 

73.  When  the  plaintiff  employs  an 
agent  to  collect  a  note  due  ii.x>m  defend- 
ant, and  the  defendant  employs  the  same 
agent  to  collect  other  notes  due  him,  and 
apply  the  same  on  plaintiff's  note,  and  the 
agent  fails,  after  collecting  money  on  de- 
fendant's account:  held,  that  unless  the 


67.  An  agent  ordinarily  cannot  sue  in 
his  own  name  in  respect  to  the  subject  [appropriation  was  actually  made,  the  loss 
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occasioned  hj  the  ffiilure  of  the  agent 
most  fall  on  the  defendant  Philips  v. 
Md^^,  7  Cal.  83. 

74.  A  complaint,  alleging  that  the  de- 
fendant collected  and  received  certain 
money  as  the  agent  or  attorney  in  fact  of 
the  plaintiff,  and  had  embezzled  and  con- 
Verted  the  money  to  his  own  use,  and 
[Nraying  that  he  be  adjudged  guilty  of  fraud, 
and  for  judgment  and  execution  against 
his  person  and  property,  is  insufficient  in 
this  disjunctiye  fonn  to  sustain  a  verdict 
convicting  the  defendant  of  fittud.  PoT' 
Ut  v.  Hermann^  8  Cal.  625. 

75.  In  suit  against  an  agent  for  fraudu- 
lently appropriating  money  of  plaintiff, 
defendant  cannot,  on  trial,  object  that  the 
pemm  making  ^e  demand  on  him  before 
suit  did  not  exhibit  his  authority  so  to  do, 
unless  defendant  questioned  his  authority 
at  the  time  of  demand.  Bctxier  v.  Mc- 
Kifday,  16  Cal.  77. 


Vn.  Evidence. 
1.  Cf  Agency, 

76.  It  is  competent  to  show  that  one 
or  both  of  the  contracting  parties  were 
agents  for  the  other  persons,  and  acted  as 
such  agents  in  making  the  contract  on  the 
one  hand,  so  as  to  give  the  benefit  of  the 
contract  on  the  other  to  charge  the  un- 
named principals  with  liability.  Brooks 
V.  MrUum,  1  CaL  482. 

77.  The  principle  upon  which  the  infant 
is  allowed  to  collect  his  wages,  is  that 
of  agency.  The  infiwt  can  be  his  father's 
agent,  and  whether  he  is  so  or  not  is  a 
questioa  of  &ct,  like  any  other  question  of 
agency,  which  may  be  proven  by  either 
direct  or  circumstantial  testimony.  Swwriz 
V.  HasUa,  8  Cal.  124. 

78.  Where  a  paper  purporting  to  be 
an  admission  by  im  agent  is  attached  to 
the  complaint  as  an  exhibit,  and  the  an- 
swer denies  the  agency,  the  paper  is  not 
evidence  until  the  agency  is  proven.  Gar- 
fiddY.  Knights  Ferry  W.  Co.,  14  Cal  87. 

79.  The  person  entitled  to  recover  the 
legal  penalty  against  a  telegraph  company, 
for  not  transmitting  a  message,  is  the 
party  who  contracts,  or  offers  to  contract 
far  the  transmission  of  the  dispatch.  He 
may  probably  do  this  by  his  agent  or  serv- 
ant; but  when  the  contract  is  made  by 


a  party  as  agent  of  another,  in  order  to 
give  a  right  of  action  to  the  principal  the 
fact  of  agency  must  be  shown.  Thurn  v. 
Alia  Telegraph  Co.,  15  Cal.  475. 


2.  Declarations  of  an  Agent 

80.  The  declarations  of  an  agent  or 
servant  are  admissible  in  evidence  against 
the  principal  only  when  they  form  a  part 
of  the  res  gestae  ;  and  the  declarations  of 
a  barkeeper  to  a  third  person  as  to  the 
contents  of  a  package  left  by  a  guest  in 
the  chaige  of  an  innkeeper,  when  not 
made  in  any  way  in  the  discharge  of  his 
duty  as  barkeeper,  are  not  admissible  in 
an  action  against  the  innkeeper  to  prove 
the  contents  of  the  package  Mateer  v. 
Brown,  1  Cal.  225. 

81.  The  declarations  of  an  agent,  when 
but  the  bare  narrator  of  an  act  which  has 
already  taken  place  and  was  fully  ended, 
do  not  form  a  part  of  the  res  gestae,  and 
are  inadmissible  in  evidence  against  his 
principal.  Innis  v.  Steamer  Senator,  1  Cal. 
461. 

82.  The  declarations  of  an  agent  will 
bind  the  principal,  if  made  during  the  con- 
tinuance of  the  agency,  and  at  the  very 
time  of  the  transaction.  These  declara- 
tions, when  thus  made,  are  considered  as 
part  of  the  res  gestae.  Gerke  v.  CaL  St. 
Nov.  Co.,  9  Cal.  256. 

83.  Admissions  of  an  agent,  to  bind  the 
principal,  must  constitute  part  of  the  res 
gestae ;  that  is,  they  must  be  made  with 
reference  to  the  subject  matter,  or  at  the 
time  of  the  act  done.  Garfield  v.  Knights 
Ferry  W.  Co.,  14  Cal.  37. 


Vni.  Instbuhents  executed  by  ak 

Agent. 

84.  An  agent  authorized  by  power  of 
attorney  to  wind  up  and  adjust  the  affairs 
of  a  mercantile  firm  in  New  York,  which 
had  been  conducted  in  the  name  of  his 
principal,  derives  no  power  therefrom  to 
bind  his  principal  by  a  promissory  note 
given  for  the  purchase  of  real  estate  in 
San  Francisco.  Fisher  v.  Salmon,  1  Cal. 
413. 

85.  Where  A  authorizes  B  to  do  all 
acts  in  his  own  name  concerning  their 
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mining  operations,  followed  by  an  author- 
ity to  sign  B'8  name  to  any  company  arti- 
cles, does  not  authorize  A  to  sign  B's  name 
to  a  promissory  note,  even  where  the  mon- 
ey was  used  in  carrying  on  the  joint 
mining  operations.  Washhum  v.  Alden^ 
5  Cal.  464. 

86.  The  word  ^  agent  **  appended  to  an 
agent's  name  has  always  been  held  as 
merely  descriptio  personse,  and  in  no  res- 
pect affects  his  liability.  Sc^e  v.  NiehoU, 
5  Cal.  488. 

87.  An  agent  who  ngm  hU  own  name 
instead  of  that  of  hit  principal,  when  he 
intends  to  bind  the  latter^  renders  himself 
liable.  Sayre  v.  Nichols,  5  Cal.  488 ;  over- 
ruled in  Sayre  v.  Nichols,  7  Cal.  538. 

88.  A  party  who  gives  a  general  power 
of  attorney  to  another  to  transact  all  busi- 
ness, etc.,  authorizing  the  attorney  '^to 
make,  execute  and  deliver  promissory 
notes,"  will  be  held  liable  for  all  such 
notes  executed  in  his  name  by  his  attor- 
ney, when  they  have  reached  the  hands  of 
an  innocent  holder,  although  they  may 
have  been  made  for  the  private  purposes 
of  an  attorney.  Bellman  v.  Potter^  6  Cal. 
15. 

89.  When  the  authority  given  by  the 
defendant  was  to  sign  his  name  to  a  prom- 
issory note  as  surety,  and  not  as  princi- 
pal, and  the  authority  was  not  exercised  in 
the  manner  delegated,  the  plaintiff  cannot 
recover.    Bryan  v.  Berry,  6  Cal.  397. 

90.  A  person  who  signs  his  name  and 
Impends  the  word  ^^ agent"  to  it,  does  not 
intend  anything  else  than  a  designation  of 
the  capacity  in  which  he  acted,  and  is-  not 
personally  liable.  Sayre  v.  Nichols,  7  Cal. 
538 ;  Davidson  v.  Dallas,  8  CaL  247,  over- 
ruling Sayre  v.  Nichols,  5  Cal.  488. 

91.  In  cases  of  promissory  notes  it  is 
not  necessary  that  the  agent  should  add  to 
his  signature  the  word  ^*  agent,"  as  is  the 
usual  and  proper  way  of  executing  deeds 
of  attorney.  Baskell  v.  Cornish,  13  Cal. 
47. 

92.  It  is  held  that  generally  the  mere 
words  agent,  trustee,  guardian,  administrar 
tor,  and  the  like,  added  to  the  name  of  the 
signer,  do  not  qualify  the  terms  of  the  body 
of  the  obligation,  when  those  terms  import 
a  duty  of  payment  by  such  signer.     lb. 

93.  In  instruments  not  under  seal,  or 
not  required  to  be  executed  with  any  par- 
ticular formality,  it  is  not  important  in 
what  form  the  obligation  of  the  party  ex- 


ecuting as  agent  or  principal  is  expressed, 
if  from  the  entire  instrument  the  true  char- 
acter of  it  can  be  gathered.     lb, 

94.  The  general  rule  which  governs  in 
such  cases  is,  that  although  a  party  acts  in 
making  an  obligation  of  this  kind  as  an 
agent,  yet  he  does  not  protect  himself 
from  li8J>ility,  unless  the  instrument  shows 
that  in  executing  it  he  is  such  agent,  and 
meant  only  to  contract  (6t  his  principaL 
lb. 

95.  A  note  stating  that  ^  we,  the  under- 
signed, trustees  of  the  First  AfHcan  Meth- 
odist Episcopal  Church,  on  behalf  of  the 
whole  board  of  trustees  of  said  associa- 
tion, promise  to  pay,"  etc,  and  signed 
without  qualification  by  two  persons  hav- 
ing authority,  is  the  note  of  the  church 
and  not  of  the  signers.     lb. 

96.  The  rule  requiring  the  instrument 
to  be  executed  or  signed  in  the  name  of 
the  principal  does  not  apply  to  instruments 
not  under  seal.  McDonald  v.  Bear  River 
and  Auburn  W.  and  M.  Co.,  13  CaL  231. 


IX.  Pbopertt  in  the  hands  op  an 

Agent. 

1.   When  he  may  Pledge. 

97.  The  pledgee,  in  a  case  of  pledge  of 
negotiable  securities  transferable  by  deliv- 
ery, should  be  treated  in  the  transaction  as 
the  agent  of  the  owner,  and  the  owner 
should  be  bound  by  his  acts  in  the  premi- 
ses.    Coit  V.  HuvAert,  5  Cal.  262. 

98.  The  purchase  of  property  by  a  fac- 
tor in  his  own  name  makes  him,  to  all  the 
world,  the  apparent  owner,  and  as  far  as 
affects  the  rights  of  third  persons,  his  pow- 
er is  unlimited.  He  has  the  right  to  sell 
or  pledge.  Leet  v.  Wadsworth,  5  CaL 
405. 

99.  A  factor  has  no  right  to  pledge 
goods,  when  his  (Hily  business  is  to  sell 
goods  consigned  to  him  for  that  purpose ; 
wherefore,  on  account  of  his  notorious  em- 
ployment, all  the  world  is  charged  with 
notice  that  the  goods  in  his  possession  are 
the  property  of  others,  and  that  he  has 
power  only  to  sell  them  and  no  power  to 
pledge  them.  Butehinson  v.  BourSf  6 
CaL  385. 

See  Factor,  Pledge. 
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2.   When  it  becomes  a  ThisL 

100.  If  a  confidential  agent,  trusted  bj 
a  prinGi{Mil  with  money  used  in  trade,  ap- 
propriates the  money  to  the  purchase  of 
property  for  his  own  use  and  benefit,  and 
the  property  can  be  identified  as  that  so 
bought,  the  agent  can  be  held  as  trustee 
for  the  owner  of  the  money.  Wells  v. 
RMnsan,  13  CaL  139. 

101.  If  property  has  been  rightfully 
sold  by  an  agent  or  trustee,  if  the  pro- 
ceeds of  the  sale  can  be  distinctly  traced, 
the  property  belongs  in  equity,  and  often 
in  law,  to  the  principal    Ih.  141. 


3.   When  a  Demand  is  necessary. 

102.  In  an  action  to  recover  money  re- 
ceived by  a  person  acting  as  agent,  he  can- 
not be  arrested  without  showing  some 
fraadulent  conduct  on  his  part,  or  a  de- 
mand on  him  by  the  principcd  and  a  refus- 
al by  him  to  pay.  An  arrest  in  such 
case  is  prohibited  by  sec  15,  art  1,  of  the 
constitution.  Ex  parte  Holdforth^  1  CaL 
440. 

103.  On  an  action  against  an  agent  for 
not  accounting,  etc.,  a  request  to  account 
and  pay  over  must  be  alleged  in  the  com- 
plaint and  proved  at  the  trial  BushneU 
Y.  ILCauleg,  7  CaL  422. 

104.  The  rule  in  relation  to  factors  or 
consignees  is  well  settled,  that  they  are  not 
liable  to  an  action  until  a  demand  or  in- 
structions to  remit  Kane  v.  Cooky  8  CaL 
457. 

105.  Where  a  defendant  contracted  with 
a  fiictor  who  was  in  his  debt  for  certain 
goods,  but  before  he  took  them  away  was 
informed  that  a  portion  of  them  belonged 
to  another,  his  taking  such  portion  was  an 
unlawful  assumption  of  ownership  and  a 
conversion  of  the  property,  and  no  demand 
was  necessary  previous  to  bringing  suit 
Senber  v.  Masten,  11  CaL  306. 


X.  When  an  Agent  may  be  a  Wit- 
ness. 

106.  From  the  necessities  of  commer- 
cial and  business  transactions,  it  has  been 
fiwDd  necessary  to  admit  an  agent  to  tes- 


tify as  to  his  authority  in  the  performance 
of  acts  for  his  reputed  principaL  Tom* 
linson  v.  Spencer,  5  CaL  293. 

107.  A  broker,  whose  commissions  de- 
pend on  the  result  of  the  suit,  is  incompe- 
tent as  a  witness,  on  the  ground  of  inter- 
est    Shaw  V.  Davis,  5  CaL  467. 

108.  In  an  action  where  the  defense  set 
up  is  the  negligence  of  an  agent  of  plain- 
tiff, the  agent  is  not  a  competent  witness 
for  his  employer,  finn  v.  Vallefo  Street 
Wharf  Go.,  7  CaL  256. 

See  Bailment,  Power  of  Attor- 
ney. 
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ALCALDE. 

I.  Jurisdictioii. 
II.  Books  of  the  Alcalde's  office. 


L  Jurisdiction. 

1.  It  seems  that  alcaldes  alone  have  no 
judicial  power  whatever,  nor  can  their  ju- 
risdiction be  extended  or  enlarged  by  con- 
sent of  parties.  Ladd  v.  Stevenson,  1  Cal. 
21. 

2.  A  second  alcalde  has  no  jurisdiction 
of  any  claim  exceeding  $100,  and  a  judg- 
ment rendered  for  a  greater  sum  is  void. 
Howell  Y.  Gray,  1  Cal.  134. 

3.  Alcaldes  in  California  were  empow- 
ered to  perform  the  functions  of  judges  of 
the  first  instance  in  those  districts  where 
there  were  no  such  judges,  and  this  rule 
applied  to  the  pueblo  of  San  Francisco. 
Mena  v.  LeRoy,  1  Cal.  220 :  Panaud  v. 
Jones,  1  Cal.  508. 

4.  A  grant  made  by  an  American  cdcal" 
de,  not  appointed  by,  nor  holding  office 
under  the  authority  oj  the  Mexican  Govern* 
ment,  to  a  citizen  of  the  United  States  du- 
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ring  the  continuance  of  the  war  between  the 
United  Statee  and  Mexico^  whilet  Calif  or-- 
nia  was  in  the  temporary  occupation  of  the 
American  forces,  and  before  the  title  of  the 
United  States  to  the  country  had  become 
complete,  was  a  grant  without  any  author- 
ity in  law,  and  no  title  could  be  derived 
from  the  grant,  WoodwoHh  y.  Fulton,  1 
Cal  305 ;  Salmon  v.  Fisher,  1  Cal.  414  ; 
Reynolds  y.  West,  1  Cal.  325,  overruled  in 
Oohas  y.  Raisin,  3  Cal.  450 ;  Welch  y. 
Sullivan,  8  Cal.  199,  and  Hart  y.  Burnett, 
15  Cal.  616. 

5.  If  there  was  a  vested  title  in  the  na- 
tional domain  in  Hie  Pueblos  of  Califor- 
nia, an  alcalde  alien  enemy  of  Mexico,  and 
without  authority  from  the  American  gov- 
emment,  had  no  power  or  right  to  irUerfere 
with  that  vested  estate,  or  grant  it  to  outers. 

Wooduforth  y.  Fulton,  1  Cal.  306 ;  Salmon 
y.  Fisher,  1  Calf^^fi ;  Reynolds  y.  West, 
1  Cal.  325,  oyemiled  in  Cohas  y.  Raisin, 
3  Cal.  450;  WeUh  y.  SuUivan,  8  Cal. 
14,9,  and  Hart  y.  Burnett,  15  CaL  616. 

6.  A  grant  of  land  by  a  Mexican  Al- 
calde before  the  war  will  be  presumed  to 
haye  been  made  in  the  course  of  his  ordi- 
nary and  accustomed  duties  and  within 
the  scope  of  his  legitimate  authority,  and 
the  burden  of  proof  lies  on  him  who  con- 
troyerts  the  yalidity  of  such  a  grant  to 
show  that  it  is  not  m»de  by  a  competent 
officer  and  in  the  form  prescribed  by  law. 
Reynolds  y.  West,  1  CaL  326 ;  Payne  y. 
Treadwell,  16  Cal.  227. 

7.  Where  it  appeared  that  the  petition- 
er's husband  was  the  owner  of  two  fiftj- 
yara  lots  at  the  time  of  the  concession,  it 
would  be  presumed  that  the  act  of  the  al- 
calde in  making  the  grant  was  in  conform- 
ity with  law,  until  the  contrary  was  shown 
by  the  adyerse  party.  Reynolds  y.  West, 
1  Cal.  328. 

8.  Where  a  petition  for  a  grant  of  land 
was  presented  to  an  alcalde  without  the 
signature  of  the  petitioner,  but  the  prayer 
of  the  petition  was  granted  by  a  writing 
immediately  following  the  petition,  the 
grant  was  yalid,  notwithstanding  the  want 
of  the  petitioner's  signature,     lb, 

9.  A  Mexican  alcalde  was  the  head  of 
the  ayuntamiento,  or  town  council,  and  the 
executiye  officers  of  the  town,  and  right- 
fully exercised  the  power  of  granting  lots 
within  the  town  wluch  were  the  property 
of  the  town.  Cohas  y.  Raisin,  3  Cal. 
449 ;   Welch  y.  Sullivan^  8  Cal.  199 ;  Bart 


y.  Burnett^  15  Cal.  616,  oyemiling  Wood- 
worthy.  Fulton,  1  Cal  305;  Salman  y. 
Fisher,  1  CaL  414;  Reynolds  y.  West^  1 
Cal.  325. 

10.  A  grant  of  land  in  San  Francisco 
made  by  an  Alcalde,  whether  a  Mexican 
or  of  any  other  nation,  raises  the  presump- 
tion that  the  alcalde  was  a  properly  quali- 
fied officer ;  that  he  had  anUiority  to  make 
the  grant,  and  that  the  land  was  within 
the  boundaries  of  the  pueblo.  Cohas  y. 
Raisin,$  Cal.  450. 

11.  It  is  too  late  to  question  the  au- 
thority of  an  alcalde  elected  in  1846.  If 
inyalid,  his  acta,  as  a  de  facto  officer,  must 
be  held  good  by  the  courts  of  California. 
Cohas  y.  Raisin,  3  CaL  452. 

12.  The  ayuntamiento  of  San  Francis- 
co in  1850,  by  an  order,  authorized  its  al- 
calde to  grant  to  plaintiff  ^  a  quantity  of 
land  in  conformity  with  the  suryey  of  the 
town,  as  near  as  possible  to  the  location  of 
certain  other  lots  which  plaintiff  was  to 
surrender  to  the  town.  The  alcalde  ac- 
cordingly conyeyed  by  deed  to  plaintiff  a 
lot  which  had  been  preyiously  granted  by 
the  town  to  one  Grerke :  held,  that  an  ac- 
tion for  a  breach  of  the  covenants  of  war- 
ranty in  this  deed  will  not  lie  against  the 
city.  Findla  y.  City  of  S(xn  Francisco, 
13  Cal.  535. 

13.  The  true  meaning  of  the  order  is, 
that  the  alcalde  was  to  grant  the  city's  land 
only,  and  that  neither  the  town  nor  its  suc- 
cessor is  bound  for  an  act  done  beyond  the 
limit  of  its  authority.  Findla  y.  City  of 
San  Francisco,  13  Cal.  535. 

14.  The  authority  to  grant  lands  in  the 
city  of  San  Francisco  was  yested  in  the 
ayuntamiento,  and  in  the  alcalde  or  other 
officers  who  at  the  time  represented  it,  or 
had  succeeded  to  its  powers  and  obliga- 
tions.    Hart  y.  Burnett,  15  Cal.  616. 

15.  The  official  acts  of  such  officers,  in 
the  course  of  their  ordinary  and  accus- 
tomed duties,  and  within  the  general  scope 
of  their  powers  as  here  defined  and  ex- 
plained, will  be  presumed  to  haye  been 
done  by  lawful  authority.     lb. 


II.  Books  of  the  Alcalde*s  office. 

1 6.  The  book  of  accounts  kept  in  the  of- 
fice of  an  alcalde  is  admissible  in  eyi- 
dence  as  a  register  of  the  acts  of  that  offi- 
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oer  belonging  to  that  office.     Kffburg  y. 
Perkins,  6  CaL  675. 

17.  To  entitle  a  book  to  the  character  of 
an  official  register,  it  is  not  necessary  that 
it  be  required  by  an  express  statute  to  be 
kept,  nor  that  the  nature  of  the  office  should 
render  the  book  indispensable ;  it  is  suffi- 
cient that  it  be  directed  bj  the  proper 
officer  to  be  kept.     lb. 


^M#W>^i^V«^h^Arf^^k^h^kA^^^^^^^^^^%«V 
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L  Power  to  inherit  Land. 
11.  P6wer  to  hold  Land. 
HI.  Power  to  sae. 
IV.  Naturalization 
V.  Taxation  apon  Aliens. 


Alien. 


1.  The  treaty  of  Queretaro  defined  all 
Mexicans  established  in  California  on  the 
30th  day  of  May,  1848,  and  who  had  not, 
on  or  before  the  30th  day  of  May,  1849, 
declared  their  intention  to  remain  Mexi- 
can citizens,  are  to  be  deemed  American 
citizens,  and  laws  applicable  to  aliens  will 
not  apply  to  them.  People  v.  Nagleej  1 
CaL  251. 

2.  Laws  regulating  the  admission  of  for- 
eigners and  aliens,  and  placing  them  un- 
der peculiar  disabilities,  on  account  of 
some  supposed  inconvenience  which  may 
result  to  the  State,  are  political  laws. 
People  y.  FoUom,  5  Cal.  378. 


L  Power  to  inherit. 

3.  Treaties  made  by  the  United  States, 
removing  the  disability  of  aliens  to  inherit, 
are  valid,  and  within  the  intent  of  the  Con- 
stitution of  the  United  States.  People  v. 
Geriej  5  Cal.  383. 

4.  A  nonresident  alien  cannot  inherit* 
land  in  this  State,  and  consequently  can- 
not maintain  ejectment  for  such  alleged  in- 

*TlM  let  of  Apfil  19t,  18S8«  calarmd  the  powen  of  Inber- 
■aace  end  extended  It  to  nonrai&iit  aUods.  See  P$Qple 
▼•A«fl«ri,UCaLl«. 


heritance.     Stemaen  v.  Bofer,  6  CaL  252. 

5.  The  provisions  of  die  constitution 
giving  to  aliens  who  are  bona  fide  resi- 
dents the  right  to  inherit,  by  the  rules  of 
construction  exclude  nonresident  aliens. 
Sienusen  v.  Bqfer,  6  Cal.  253  ;  FarreU  v« 
Enright,  12  Cal.  456. 

6.  The  probate  court  has  no  power  to 
direct  that  the  portion  of  an  estate  of  an 
intestate,  originally  allotted  to  one  of  the 
heirs-at-law,  a  nonresident,  shall  be  dis- 
tributed among  the  other  heirs,  if  the  non- 
resident heir  shall  fail  to  appear  and  claim 
it  within  a  year.  PyaU  v.  Brochman,  6 
Cal.  418. 

7.  By  the  settled  doctrine  of  the  com- 
mon law,  an  alien  could  not  acquire  title 
to  real  property  by  descent  or  oUier  mere 
operation  of  law.  FarreU  v.  JSnrighi,  12 
Cal.  456. 

8.  A  subsequent  residence  of  an  alien 
will  not  retroact  so  as  to  confer  upon  him 
any  right  to  inherit  any  portion  of  real  es- 
tate of  which  the  ancestor  died  possessed. 

9.  The  act  of  April  19,  1856,  permit- 
ting nonresident  aliens  to  inherit  real  and 
personal  estate,  is  constitutional.  The 
rights  which  the  constitution  gives  to  bo- 
na fide  resident  aliens  may  be  enlarged, 
but  cannot  be  abridged  by  the  legislature. 
People  v«  Bogeriy  13  Cal.  165. 


n.  Power  to  hold  Land. 

10.  An  alien  may  hold  real  estate 
agaiust  every  one,  and  even  against  the 
government,  until  office  found.  People  v. 
FoUomy  5  Cal.  378. 

11.  Foreigners  may  hold  property  in 
all  the  territories,  and  may  inherit  land  in 
the  absence  of  legislation  upon  this  sub- 
ject    lb, 

12.  The  policy  of  our  government  has 
been  to  encourage  the  immigration  of  for- 
eigners, and  to  this  extent  a  system  of  pre- 
emption has  been  adopted  in  all  the  terri- 
tories and  new  States,  in  which  there  is 
no  discrimination  between  foreigners  and 
native  citizens.    lb.  379. 

13.  The  law  of  escheats  in  Mexico  was 
abrogated  by  the  conquest  of  the  country 
by  Americans,  so  far  as  citizens  of  the 
United  States  and  aliens  were  affected. 
A  380. 
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14.  An  alien  cannot  be  deprived  of  his 
land,  or  of  any  right  incident  to  its  owner- 
ship, bj  proof  of  his  alienage  in  a  collat- 
eral proceeding.  Ramirez  v.  KerU^  2  Cal. 
560. 

15.  The  estate  purchased  hj  an  alien 
does  not  vest  in  the  sovereign  until  office 
found ;  until  then  the  alien  is  seized,  and 
may  sustain  actions  for  injuries  to  the 
property.    lb. 

1 6.  The  relation  of  landlord  and  tenant 
exists  where  the  landlord  is  an  alien  non- 
resident, and  IS  obligatory  upon  the  ten- 
ant, and  he  cannot  be  allowed  to  contro- 
vert the  title  of  the  lessor,     lb. 


UL   Power  to  sub. 

17.  One  of  several  defendants  to  a 
cause  pending  in  one  of  the  courts  of  this 
State,  filed  lus  affidavit  for  its  removal  to 
the  United  States  court,  on  the  ground 
that  he  was  an  alien :  held,  that  it  must 
appear  that  the  contest  was  between  a  cit- 
izen of  this  State  and  citizens  of  a  foreign 
state.     Widch  v.  Tennent,  4  Cai.  203. 

18.  An  alien  friend  may  sue  an  Amer- 
ican in  the  consular  courts  in  China,  es- 
tablished under  the  treaty  of  1844.  And 
the  assignees  of  personal  property  as- 
signed there  in  trust  for  foreign  creditors, 
among  others,  may  be  compelled  by  such 
courts  to  execute  the  trust  Forbes  v. 
Scanndl,  13  Gal.  285. 

See  Plaintiff. 


IV.  Naturalization. 

19.  The  provision  of  the  constitution  of 
the  United  States  which  gives  congress 
the  power  to  establish  ^  an  uniform  rule  of 
naturalization,"  is  construed  to  mean,  that 
the  rule,  when  established,  shall  be  exe- 
cuted by  the  States.  Ex  parte  KnawUs,  5 
GaL303. 

See  Naturalization. 


V.  Taxation  upon  Aliens. 

20.    A  State  may  prescribe  the  condi- 
tions upon  which  aliens  may  enjoy  a  resi- 


dence within  it ;  it  may  also  declare  the 
terms  upon  which  they  shall  be  permitted 
to  make  their  residence  upon  any  portion 
of  their  territory,  and  exercise  a  particular 
enjoyment  People  v.  Nagleey  1  Cal.  243. 
21.  A  tax  upon  a^ens  mining  upon 
public  lands,  which  is  collected  by  the 
State,  can  not  be  viewed  as  a  license  to 
trespass  upon  the  lands,  but  is  rather  a  re- 
striction on  the  commission  of  such  tres- 
passes.   i&.  244. 

'  22.  Under  the  treaties  existing  between 
the  United  States  and  foreign  powers,  even 
that  most  liberal  to  aliens  does  not  ex- 
empt them  from  taxation  by  a  State  for  the 
enjo3rment  of  certain  privileges.    lb.  246. 

23.  The  power  of  taxation  over  aliens, 
and  the  conditions  on  wluch  they  be  per- 
mitted to  enjoy  the  protection  of  the  States 
in  a  particular  place  or  occupation,  cannot 
be  taken  away  or  impaired  by  acts  of  con- 
gress or  treaties  with  foreign  nations,  and 
the  justice  or  expediency  of  the  tax  must 
be  lefl  to  the  discretion  of  the  States,  sub- 
ject to  the  restrictions  which  may  be  im- 
posed by  their  organic  law.     lb,  248. 

24.  Aliens  cannot  be  said  to  have  any 
property  to  enjoy  in  the  minerals  or  pub* 
lie  lands,  by  which  the  constitution  of  the 
State  would  guarantee  them  against  taxa- 
tion for  working  and  extracting  the  metals 
therefrom.     lb.  252.  , 

25.  The  constitutional  provision  that 
requires  taxation  to  be  uniform,  refers 
only  to  property,  and  not  that  the  entire 
aggregate  amount  of  taxation  upon  per- 
sons on  the  value  of  property  in  every  city 
and  town  of  the  State  should  be  equal  to, 
and  uniform  with  the  amount  in  every 
city  and  town.     lb.  252. 

26.  A  tax  is  a  compulsory  exaction 
which  a'govemment  makes  upon  persons 
or  property  within  its  jurisdiction  for  the 
supply  of  the  public  necessities.  It  is,  or- 
dinarily, assessed  beforehand  at  stated  peri- 
ods and  collected  at  appointed  times.  lb,  253. 

27.  When  an  alien,  subject  to  a  mining 
tax,  was  employed  by  one  of  a  partner- 
ship to  work  a  copartnership  mine :  held, 
that  his  employer  alone,  and  not  the  firm, 
was  liable  for  his  tax.  Meyer  v.  Lcarbtn^ 
3  Cal.  405. 

28.  The  act  of  1855,  imposing  a  tax  of 
^ftj  dollars  on  every  person  arriving  in  this 
State  by  sea,  who  is  incompetent  to  become 
a  citizen,  is  void.  People  Y.Doumer^  7  GaL 
171.        See  Taxation. 
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ALIENATION. 
See  CoNVBTAiYCB,  Deed. 


ALLEGATION. 

See    Answer,   Complaint,  Plead- 
mo  AND  Variation. 


^^^^^vw^^^v*i^^^^^^^^^k^^^^^^^^^ 


ALTERATION. 

1.  No  alteraticm  or  eraeure  will  defeat 
the  reeoverj  of  a  bond,  unless  it  materi- 
ally affects  the  rights  or  condition  of  the 
obligvM*,  or  is  the  result  of  a  fraudulent  in- 
tent to  affect  the  same  object  Turner  v. 
BOhgramj  2  CaL  522. 

2.  An  affidayit  to  die  effect  that  an  in- 
strument has  been  materiall j  altered,  with- 
out showing  in  anj  manner  in  what  the 
aheratioa  consists,  furnishes  but  feeble 
ground  upon  which  to  base  a  motion  to 
set  aside  a  judgment  Tc^fior  t.  Eanddl, 
5  CaL  80. 

3.  When  an  answer  alleges  the  alteration 
of  an  instrument,  it  must  aver  that  it  was 
made  with  the  consent,  or  knowledge,  or 
authority  of  the  plaintiff.  Humphreys  y. 
Orane,  5  Gal.  175. 

.  4  An  alteration  in  a  note,  which  does 
not  vary  the  meaning  of  the  nature  or  sub- 
ject matter  of  itte  contract,  is  immateriaL 
Ik 

5.  The  filling  up  of  a  blank  is  not  such 
an  alteration  of  the  note  as  to  vitiate  it, 
and  prevent  a  recovery;  it  supplied  an 
omiMdon  by  fixing  an  optional  rate  of  in- 
terest  not  binding  on  the  maker  without 
further  proof;  but  does  not  avoid  the  right 
to  recover  the  principal  and  legal  interest. 
FiOer  V.  Dennis,  6  Cal.  579 ;  Viiher  v. 
WeUier.SCaLlU. 

6.  An  interlineation  or  alteration  of 
an  instrunient  could  only  impart  notice 
from  the  time  it  was  made,  and  can  in  no 
way  impair  ar  defeat  a  title  previously  ac- 


quired.    Chamberlain  v.  Bell,  7  Cal.  294. 

7.  When  arbitrators  have  published 
their  award  by  delivering  it  to  the  parties 
as  the  award :  held,  that  it  is  not  the  subject 
of  revision  or  correction  by  them,  and  that 
any  alteration  without  the  consent  of  the 
parties  will  vitiate  it  Porter  v.  Scott^  7 
Cal.  316. 

8.  Parol  evidence  is  inadmissible  to 
show  that  a  bill  of  sale  included  property 
not  described  therein.  Where  a.  bill  of 
sale  is  defective  in  such  particular,  it  can 
only  be  altered  by  a  direct  proceeding  in 
chancery  for  the  purpose  of  reforming  it 
Osborne  v.  Hendrickson,  8  Cal.  32. 

9.  A  defense  to  a  note  that  it  was  made 
payable  to  order,  and  was  afterwards 
fraudulently  altered,  and  made  payable  to 
bearer,  and  that  defendant  paid  the  note 
before  plaintiff  became  assignee  of  it,  and 
that  the  plaintiff  became  assignee  afier  the 
note  was  due,  is  good  and  valid.  Sher* 
man  v.  RoUberg,  11  Cal.  41. 

10.  Equity  has  jurisdiction  to  vacate  a 
judgment  fraudulently  altered  so  as  to  in- 
clude a  defendant  not  served  with  process^ 
and  not  originally  included  in  the  judg- 
ment    Chester  v.  ARUerj  13  Cal.  560. 

11.  An  alteration  by  the  court  of  a 
judgment  without  notice,  so  as  to  include 
a  party  not  served  with  process,  if  not  void 
is  voidable  at  the  election  of  the  party.  3, 
561. 

12.  Where  the  judgment  of  the  court 
recites  that  summons  was  served  on  de- 
fendant, the  fact  that  years  afterwards 
there  appears  some  erasure  or  interUnea- 
don  on  the  sheriff's  return  is  not  suffi- 
cient to  nullify  the  return,  in  the  absence 
of  a  direct  attack  upon  it  for  fraud,  or  forg- 
ery, or  alteration.  Gregory  v.  Ford,  14 
Cal.  144. 
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AMENDMENT. 

I.  To  a  Statate. 

II.  To  a  Notarial  Acknowledgment. 
III.  To  Pleadingi. 

1.  In  general. 

2.  To  the  Complaint. 

3.  To  the  Answer. 

4.  To  a  Summoni. 
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AMENDMENT. 


To  a  Statute.— To  a  Notarial  Acknowledgment.— To  Pleadings.— To  the  Complaint. 


5.  To  a  Verdict. 

6.  To  a  Judgment. 

7.  To  a  Bill  of  Costa. 

8.  To  a  Sheriff's  return. 

9.  To  the  Answer  of  a  Garnishee. 

10.  To  a  Statement  on  Appeal. 

11.  In  Justices'  Courts. 


I.  To  A  Statute. 

1.  A  general  statute,  controlled  in  some 
of  its  provisions  bj  a  subsequent  special 
statute,  is  revised  by  the  amendment  of 
the  latter,  intended  to  give  effect  to  the 
former,  and  though  the  first  statute  gave 
jurisdiction  to  a  court  which  could  not 
constitutionally  exercise  it,  the  act  be- 
comes effectual  by  an  amendment  passed 
still  later,  transferring  the  jurisdiction  to 
the  proper  body.  People  v.  Phcentx,  6 
Cal.  98. 

2.  Under  the  constitution  of  this  State, 
the  amendment  of  a  statute  operates  as  an 
absolute  repeal  of  the  old  statute  or  sec- 
tion so  amended,  even  if  the  amendment 
takes  nothing  away  from  the  old  law,  but 
merely  adds  a  proviso  in  certain  cases. 
BiUtngs  v.  Harvey^  6  Cal.  383. 


11.    To   A  Notarial    Acknowledg- 
ment. 

3.  A  notary  derives  his  power  from  the 
statute.  The  special  duty  and  authority 
of  taking  and  certifying  acknowledgments 
is  given  him.  But  he  acts  as  an  officer 
with  a  special  authority  for  each  particu- 
lar case.  He  is  to  taice  an  acknowledg- 
ment and  certify  it  as  parts  of  the  same 
transaction.  After  taking  the  acknowl- 
edgment and  making  and  delivering  the 
return,  his  functions  cease,  and  he  is  dis- 
charged from  all  further  authority.  He 
has  no  power  to  amend  his  return  after- 
wards.   Boun  V.  Zachariahy  11  Cal.  292. 


m.  To  Pleadings. 

1.  In  generoL 

4.  Great  latitude  is  given  to  our  courts 
by  statute  in  amending  and  altering  plead- 


ings.  Pclock  V.  Hunt,  2  CaL  194 ;  StewrM 
V.  Martin,  4  Cal.  229. 

5.  Referees  have  no  power  to  allow 
parties  to  alter  or  amend  pleadings,  after 
a  case  has  been  referred  to  them.  De  La 
Riva  V.  BerryescL,  2  Cal.  199. 

6.  In  reference  to  amendments,  the 
object  of  the  statute  is  unquestionably  the 
furtherance  of  justice,  and  the  applications 
should  be  treated  favorably,  and  granted. 
Cooke  V.  SpearSj  2  CaL  411. 

7.  A  refusal  to  allow  an  amendment  is 
presumed  to  be  right,  unless  the  character 
of  the  proposed  amendment  is  shown  in 
the  records.  Jessup  v.  King,  4  Cal.  831 ; 
Canfield  v.  Bates,  13  CaL  608  ;  RoUnton 
V.  ^iih,  14  Cal.  254. 

8.  A  party  has  a  right  to  have  his 
pleadings  amended,  so  as  to  conform  to 
the  proofs.    Tnfon  v.  Sutton,  13  CaL  494 

9.  An  amendment  adding  no  facts  or 
exceptions  cannot  affect  the  merits,  and 
its  allowance  is  in  furtherance  of  justice 
and  matter  of  discretion,  not  of  power. 

Valentine  v.  Stewart,  15  CaL  396. 

10.  To  entitle  objections  to  consideration 
on  appeal,  they  must  be  presented  to  the 
court  below  in  the  first  instance  ;  at  least, 
if  they  are  of  a  character  which  might 
have  been  there  obviated  by  the  produc- 
tion of  other  evidence,  or  the  release  of 
the  interest  of  witnesses,  or  an  amendment 
to  the  pleadings,  or  in  any  other  way. 
MoU  V.  Smithy  16  Cal.  555. 


2.  To  the  Complaint, 

11.  When  it  appears  by  the  plaintiff's 
testimony^  that  there  is  a  nonjoinder  of 
persons  who  should  have  been  ihade  plaint- 
iffs, and  a  motion  for  a  nonsuit  is  made 
on  this  ground,  the  court  may  permit  an 
amendment  by  adding  the  name  of  a  co- 
plaintiff  on  such  terms  as  may  be  just. 
Acquittal  v.  Crowell,  1  Cal.  192. 

12.  The  misjoinder  of  parties  can  be 
corrected  by  amendment  under  the  statute. 
Heath  v.  Lent,  1  Cal.  412. 

13.  Where  on  appeal  the  complaint  is 
so  radically  defective  as  not  to  authorize  a 
judgment,  a  new  trial  may  be  granted 
with  leave  to  amend  upon  just  terms. 
Sterling  v.  Hansom,  1  Cal.  479. 

14.  The  discovery  of  fraud  afler  suit 
brought  would  entitle  the  party  to  amend 
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SO  as  to  include  the  newly  discovered 
facts.  Tnuhody  y.  Jttcohson,  2  Cal.  285  ; 
Davis  T.  Robinson^  10  Cal.  412. 

15.  Where  the  proof  does  not  sustain 
the  allegations  of  the  bill,  and  where  by 
the  proof  the  complainant  would  be  enti- 
tled to  relief,  in  a  court  of  equity,  if  his 
pleadings  had  been  properly  framed,  an 
amendment  should  be  allowed  or  directed 
to  conform  the  pleadings  to  the  facts 
which  ou^t  to  be  in  issue,  in  order  to 
enable  the  court  to  decree  fully  on  the 
merits,  and  whenever  this  is  not  done,  it 
is  error.     Connolly  v.  Peck,  3  Cal.  82. 

16.  It  is  not  error  for  the  court  to  al- 
low a  complaint  to  be  amended.  MiUs  v. 
Jhmlapj  3  CaL  97. 

17.  A  joint  claim  by  two  persons  can- 
not be  pleaded  as  a  counter-claim  by  one 
defendant,  but  he  may  amend  and  allege 


acter  of  the  original  bill,  and  pray  for  a 
different  relief,  if  in  accordance  with  the 
additional  facts.  Baker  v.  Bartol,  6  Cal. 
486. 

23.  Every  supplemental  complaint  is 
enlarged  or  altered  by  every  tidditional 
and  pertinent  fact,  and  the  plaintiff  has  a 
right  to  attach  in  an  amended  complaint 
the  assignment  for  fraud  discovered  since 
filing  his  original  complaint.     lb, 

24.  After  a  motion  for  a  nonsuit,  the 
court  may,  upon  terms,  allow  an  amend- 
ment of  the  complaint,  if  it  would  not 
operate  as  a  surprise  upon  the  defendant ; 
but  if  this  is  not  done,  the  plaintiff  cannot 
recover.     Farmer  v.  Oramj  7  Cal.  136. 

25.  When  a  final  judgment  on  demurrer 
to  the  complaint,  sustaining  the  demurrer, 
was  reversed,  the  plaintiff  had  the  right 
to  amend,  on  application  to  the  court  be- 


that  the  whole  interest  therein  has  been  Jpw.     Phdan  v.  San  JfVancisco  County, 
transferred  to  him.     Steams  v.  Martin,  4^-«  CaL  16. 
CaL  229- 

18.  A  case  may  be  remitted  to  a  referee^ 
with  leave  to  plaintiff  to  amend  his  dec- 
laration, and  to  the  defendant  to  answer 
over,  when  it  is  necessary  to  enable  a  cor- 
rect report  to  be  made.  Moniifiari  v.  En- 
gds,  4  CaL  434. 

19.  The  plaintiff  sued  in  assumpsit  to 
recover  rent;  after  a  trial  and  verdict 
which  was  set  aside  by  the  court,  he 
amended  his  complaint  to  make  it  in  form 
an  action  of  trespass  for  mesne  profits : 
held,  this  was  erroneous,  and  should  not  be 
permitted,  for  if  the  new  complaint  is  to 
be  treated  as  an  amendment  to  the  old 
one,  and  to^^ndnup  the  original  action, 
then  two^oi'  ot  action,  incompatible  in 
dieir  nature,  are  joined.  Ramirez  v.  Mur- 
ray, 5  Cal.  224. 

20.  It  would  be  proper  for  the  court  to 
order  the  complaint  to  be  amended  in  an 
action  where  ^e  defendant  is  arrested,  so 
that  the  question  of  fraud  should  be  sub- 
mitted to  the  jury,  and  a  judgment  en- 
tered in  conformity  to  the  facts  found. 
Matoim  V.  Eder,  6  Cal.  61 ;  Davis  v. 
RMnson,  10  CaL  412. 

21.  A  party  may  amend  by  striking 
oota  daim  for  damages  without  regard 
to  the  purpose  which  may  influence  him, 
and  it  is  error  to  refuse  this  right  Grass 
VaUty  Quartz  Jdining  Co.  v.  Stackhouse, 
6  CaL  414. 

22.  The  prayer  of  an  amended  or  sup- 
plemental complaint  may  change  the  char- 


26.  It  is  always  in  the  power  of  the 
court  to  allow  an  amendment  to  the  com- 
plaint, so  it  does  not  affect  the  substantial 
rights  of  the  parties.  Polk  v.  Coffin,  9 
Cal  58. 

27.  If  defendants  were  surprised  by  the 
amendment^  and  found  it  necessary  to 
adopt  a  different  line  of  defense  in  conse- 
quence of  it,  they  would  have  been  en- 
titled to  a  continuance,  in  order  to  prepare 
for  their  defense.     Jb. 

28.  The  wife  is  a  proper  party  defend- 
ant in  a  suit  to  foreclose  a  mortgage  exe- 
cuted upon  premises  claimed  as  a  home- 
stead. If  not  made  such  a  party,  she  may 
intervene,  or  by  permission  of  the  courts 
be  allowed  to  file  a  separate  answer,  the 
plaintiff  having  the  liberty  to  amend  the 
complaint,  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate 
by  further  allegation.  Moss  v.  Warner, 
10  CaL  297. 

29.  It  is  error  to  render  a  final  judg- 
ment on  demurrer  to  plaintiff's  complaint. 
Where  the  complaint  is  defective,  the 
court  should  sustain  the  demurrer,  with 
leave  to  the  plaintiff  to  amend  his  com- 
plaint ;  and  if  the  plaintiff  then  declines, 
judgment  final  should  be  given.  Galla- 
gher V.  Delaney,  10  Cal.  410. 

30.  An  affidavit  which  avers  that  afii- 
ant,  on  the  day  named  ^^  served  the  sum- 
mons in  this  action  upon  the  defendant, 
Mary  B.  McMillan,  at  her  residence  in 
the  city  of  San  Francisco,  by  delivering 
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and  learing  with  her  a  copy  thereof  at- 
tached to  a  oopj  of  the  amended  com- 
plaint filed  in  this  action,**  is  insufficient ; 
the  copy  of  the  amended  complaint  should 
be  certified.  McMillan  v.  ReynoldB,  11 
Cal.  378. 

31.  A  justice  of  the  peace  has  the  right 
to  allow  a  complaint  to  be  amended,  in  all 
respects,  so  that  the  case  may  be  deter- 
mined on  its  merits  ;  and  this,  whether  the 
defect  be  in  the  statement  of  jurisdiction 
or  any  other  fact  lAnhart  t.  Buify  11 
Cal,  280. 

32.  A  mere  order,  permitting  an  amend- 
ment of  the  complaint,  was  of  no  effect, 
unless  and  until  complied  with.  Kimball 
V.  Gearhart,  12  Cal.  46. 

33.  A  court  may  order  judgment  credi- 
tors, as  subsequent  incumbrancers,  to  be 
made  parties  to  an  action  by  an  amend- 
ment of  the  complaint,  as  a  better  course, 
or  by  petition  on  intervention.  Horn  y. 
Volcano  Water  Co.,  13  Cal.  70. 

34.  A  refusal  by  a  county  court,  on 
appeal  from  justice,  to  permit  an  amend- 
ment to  the  complaint,  is  matter  of  discre- 
tion, and  there  being  no  affidavit  of  mate- 
riality, nor  any  showing  of  importance  of 
the  amendment,  this  court  will  not  inter- 
fere.    Canfield  v.  Bates,  13  Cal.  608. 

35.  The  amendment  of  the  complaint 
putting  the  substantial  matters  contained 
therein  into  two  counts,  not  being  answered 
by  defendants,  and  no  default  taken  there- 
for, the  plaintiff  cannot  go  to  trial  without 
objecting  to  the  answer  to  the  original 
complaint,  and  after  verdict  against  him, 
object  to  the  want  of  an  answer  to  the 
amended  complaint     Gale  v.   Tkiolumne 

Water  Co.,  14  Cal  28. 

36.  Where  a  demurrer  is  sustained,  and 
the  plaintiff  amends  by  making  two  counts, 
instead  of  one,  he  cannot,  after  trial,  com- 
plain of  error  in  sustaining  the  demur- 
rer.    Jb. 

37.  If  after  a  demurrer  to  the  com- 
plaint sustained,  defendant  does  not  offer 
to  amend,  final  judgment  against  him  will 
not  be  disturbed.  Smith  v.  Yreka  Water 
Co.,  14  CaL  202. 

38.  Complaint  filed  against  M.  &  D. 
and  H.  &  L.  sureties ;  complaint  amended, 
and  H.  &  L.  only  named  defendants,  and 
on  this  complaint  the  issue  was  ftumed^  and 
tlie  cause  tried:  held,  that  this  operated 
as  a  discontinuance  as  to  M.  &  D.  Browner 
Y.  Davie,  15  Ceil.  II. 


39.  Where  an  amended  complaint  in 
ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judg- 
ment by  de&ult  is  regularly  entered,  the 
judgment  is  valid.  Smith  v.  BiUett^  15 
CaL  26. 

40.  Upon  the  remittitur  of  a  cause  to 
the  court  below,  if  the  plaintiffs  desire  to 
amend  their  complaint  so  as  to  present 
their  legal  rights  for  the  determination  of 
a  jury,  they  should  be  permitted  to  do  sa 
McDonald  v.  Bear  River  Water  and  Min- 
ing Co.,  15  Cal.  149. 

41.  The  supreme  court  will  not  reverse 
the  judgment  of  the  court  below  to  afford 
plaintiff  an  opportunity  to  amend  hia  com- 
plaint, when  he  did  not  offer  to  amend  be- 
low, there  being  no  error  in  the  record. 
Gihhoni  v.  Scott,  15  Cal.  286. 

42.  Facts  which  occur  subsequent  to  the 
filing  of  the  original  complaint,  and  which 
change  the  liabilities  of  the  defendants,  and 
in  consequence  the  character  of  the  judg- 
ment which  is  sought,  cannot  be  incorpo- 
rated with  the  original  complaint  by  an 
amendment,  without  presenting  averments 
inconsistent  with  the  date  of  the  com- 
mencement of  the  action.  VanMaren  v. 
Johnson,  15  Cal.  311. 

43.  When  suit  is  brought  against  a  fe- 
male, who  subsequently  marries,  her  hus- 
band must  be  made  a  codefendant  Bat 
this  should  be  done,  and  an  averment  of 
the  marriage  be  made  by  a  supplemental 
complaint,  and  not  by  an  amendment  to  the 
original,     lb. 

44.  The  objection  to  a  complaint  in  forc- 
ible entry  and  detainer,  that  it  does  not 
aver  " actual **  possession — the  word  "pos- 
session "  only  being  used — was  a  mere  de- 
fect in  pleading,  which  should  have  been 
taken  advantage  of  below,  where,  if  the 
objection  be  good,  the  complaint  could  have 
been  amended,  but  it  cannot  be  ui^ed  in 
the  supreme  court  for  the  first  time.  JIKii- 
turn  V.  Burr,  16  Cal.  110. 


3.  To  the  Answer. 

45.  To  a  complaint  verified  the  defend- 
ant filed  a  copy  of  the  original  verified 
answer  by  mistoke ;  parties  took  deposi- 
tions under  the  pleading  and  subsequently 
went  to  triaL  After  the  close  of  the  plaint- 
iff's evidence,  his  counsel  then  for  the 
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first  time  brought  the  mistake  to  the  no- 
tice of  the  court,  bj  moying  for  judgment 
bj  default,  which  motion  the  court  sus- 
tained, and  refused  to  allow  defendant  to 
then  yerify  his  answer:  held,  that  the 
court  erred,  and  should  have  allowed  the 
defendant  to  have  yerified  his  answer. 
ArringUm  v.  Tupper^  10  Cal.  464. 

46.  Two  defendants  filed  a  joint  plea  of 
the  statute  of  limitation,  and  the  plea  be- 
ing held  bad  as  to  one  defendant,  the  court, 
on  the  trial,  permitted  the  other  defendant 
to  amend  and  file  a  separate  plea  of  the 
statute :  held,  that  this  waa  no  such  gross 
abuse  of  discretion  as  to  enable  the  su- 
preme court  to  reverse  it.  Rohimon  v. 
Smiih^  14  GaL  254. 

47.  The  defense  relied  on  in  the  answer 
in  tfais  case  being  invalid,  it  was  not  error 
to  refuse  permission  to  amend  after  judg- 
ment sostaining  a  demurrer  to  the  answer. 
Besides,  the  allowance  of  the  amendment 
was  matter  of  discretion,  for  the  abuse  of 
which  only  could  this  court  interfere. 
OQlan  y.  Jfuichtnsan,  16  Cal.  156. 

48.  It  is  not  error  for  the  court  to  re- 
fuse permission  to  set  up  the  statute  of 
limitations  after  answer  to  the  merits. 
Stuart  y.  Lander,  16  Cal.  375. 


4.  To  a  Summons, 

49.  The  court  can  allow  a  summons  to 
be  amended  by  inserting  the  notice  of  the 
cause  of  action  required  therein.  Pollock 
y.  Huniy  2  CaL  194. 


5.  To  a  Verdict, 

50.  The  court  may  amend  the  yerdict 
of  a  jury  when  it  is  defective  in  something 
merely  formal,  and  which  has  no  connec- 
tion with  the  merits  of  the  cause,  where 
the  amendment  in  no  respect  changes  the 
rights  of  the  parties.  Perkins  y.  WUson, 
3  CaL  139. 


ment  entered  against  him  in  that  name, 
without  notice  to  him,  the  plaintiff,  on  hb 
own  motion,  obtained  an  order  from  the 
court  to  amend  the  judgment  by  altering 
the  name  from  Greorge  to  Gordon:  held, 
that  this  was  error.  MeNalkf  y.  Mott,  3 
Cal.  235. 

52.  A  court  may  amend  or  render  a 
judgment  nunc  pro  tunc,  where  the  record 
disposes  that  the  entry  on  the  minutes 
does  not  correctly  give  what  was  the  judg- 
ment of  the  court  Morrison  v.  Dapmanj 
3  Cal.  257. 

53.  Where  an  amended  decree,  ren- 
dered at  the  same  term  as  the  first  decree, 
is  simply  what  the  original  decree  should 
have  been,  and  does  no  injustice  to  a  par- 
ty, this  court  will  not  disturb  it  on  ac- 
count of  any  aUeged  irregularity  not  af- 
fecting the  merits.  Gror^er  v.  Mintum^ 
5  Cal.  492. 

54.  When  a  judgment  is  rendered  and 
an  appeal  taken,  the  court  below  loses 
control  over  the  judgment,  and  an  or- 
der amending  the  judgment  is  erroneous. 
Bryan  v.  Berry ^  8  Cal.  134. 

55.  While  the  term  lasts,  the  court  has 
power  to  amend  the  record.  After  the 
term  has  passed,  the  record  cannot  be 
amended,  unless  there  is  something  in  the 
record  to  amend  by.  Branger  v.  Cheva- 
lier, 9  Cal.  173. 

56.  It  is  not  admissible,  in  a  collateral 
manner,  to  amend  the  record  of  a  previous 
action.  If  it  can  be  amended  at  all,  or  a 
patent  defect  be  cured,  it  must  be  by  di- 
rect proceeding.  McMillan  v.  Reynolds, 
11  Cal.  379. 

57.  The  appellate  court  cannot  amend 
the  record  for  error  shown  by  the  affida- 
vit of  the  judge  who  tried  the  cause. 
Smith  v.  Brannan,  13  Cal.  115. 


6.  To  a  Judgment 

51.  The  defendant  was  sued  and  served 
by  the  name  of  George  Mott,  and  judg- 


.    7.  To  a  Bin  of  Costs. 

58.  The  court  has  power,  in  the  exercise 
of  its  discretion,  to  allow  the  amendment 
of  a  bill  of  costs  and  the  affidavit  accom- 
panying it.  Bumham  v.  Hays,  3  CaL 
118. 

59.  When  the  original  bill  of  costs  is 
filed  within  the  time  prescribed  by  the  act, 
an  amendment,  allowed  afler  the  time,  re- 
lates back  to  the  time  of  filing  the  origi- 
nal, of  which  it  forms  merely  a  part.    lb. 


96 


AMENDMENT— ANSWER. 


To  a  Statement  on  Appeal. — Effect  of  Filing  an  Answer. 


60.  If  the  original  affidavit  to  a  bill  of 
costs  is  a  nullity,  the  defendant  should  take 
proper  steps  to  have  it  set  aside,  or  appeal 
from  the  judgment,  on  the  ground  that  the 
costs  had  been  waived  b j  operation  of  the 
statute ;  but  having  himself  moved  a  re- 
taxation  of  the  costs,  it  was  proper  for 
the  court,  in  its  discretion,  to  allow  such 
amendments  as  were  just  and  necessary. 
Bumatn  v.  Hayi,  3  Cal.  118. 


8.  To  a  Sheriff  *t  return. 

61.  A  sheriff  has  no  right,  after  making 
a  return,  to  amend  it  so  as  to  affect  rights 
which  had  already  vested  in  third  parties. 
NewhallY.  Provost^  6  Cal.  87 ;  Welter  v. 
Haworth,  8  Cal.  25. 


9.  To  the  Answer  of  a  Gamuhee, 

62.  To  subserve  the  purposes  of  jus- 
tice, courts  should  allow  a  garnishee  to 
amend  his  answer  whenever  it  appears 
that  he  has  committed  a  mistake,  or  fallen 
into  an  error,  which  could  not  reasonably 
have  been  avoided.  Smith  v.  Brown^  5 
CaL  118. 


10.    To  a  Statement  on  AppeaL 

63.  Where  amendments  are  made  to  a 
statement  on  appeal,  a  fair  copy  of  the 
statement  as  amended  should  be  made; 
otherwise  the  supreme  court  will  not  look 
into  it  Marloto  v.  Marshy  9  CaL  259 ; 
People  V.  Edwards,  9  Cal.  291  ;  SkiHman 
V.  Eiley,  10  CaL  300. 

64.  A  statement  agreed  on  by  parties 
should  not  probably  be  amended  by  the 
court  on  motion,  except  under  a  very  clear 
showing  of  mistake  or  fraud.  Hutchinson 
V.  Bours,  18  Cal.  52. 

65.  A  statement  on  motion  for  a  new 
trial  regularly  settled  and  signed  by  the 
judge,  and  containing  all  the  grounds  of 
the  motion,  but  without  any  specification 
thereof,  may  be  amended  by  the  judge  so 
as  to  insert  a  specification  of  the  grounds 
of  the  motion,  i^r  the  time  for  filing  a 
statement  has  passed.  Valentine  v.  Stuart. 
15  Cal.  396. 


11.  In  Justices'  Courts. 

66.  Amendments  should  be  regularly 
allowed  whenever  they  will  tend  to  the 
furtherance  of  justice,  and  the  greatest 
liberality  in  this  respect  should  be  extend- 
ed to  pleadings  in  justices'  courts.  Butler 
V.  King,  10  Cal.  343 ;  Thornton  v.  Bar- 
land,  12  CaL  439. 

67.  A  justice  of  the  peace  has  the  right 
to  allow  a  complaint  to  be  amended  in  all 
respects,  so  that  the  case  may  be  deter- 
mined on  its  merits ;  and  ^is  whether  the 
defect  be  in  the  statement  of  jurisdiction, 
or  any  other  fact.  The  greatest  liberality 
and  indulgence  should  be  extended  in  all 
such  applications.  Linhart  v.  Buiff,  11 
Cal.  280. 

68.  Amendments  should  be  liberally 
allowed  by  inferior  courts  in  advancement 
of  justice,  and  to  secure  a  fiur  and  speedy 
trial  on  the  merits ;  and  an  arbitrary  re- 
fusal to  allow  them  under  proper  circum* 
stances,  would  be  ground  of  interference 
by  the  supreme  court.  Smith  v.  Treka 
Water  Co.,  14  Cal.  202. 


ANSWER. 

I.  Effect  of  filing  an  Answer. 
II.  Appeaxance  of  the  Wife  bj  Answer. 

III.  Failure  to  Answer. 

IV.  Time  to  Answer. 

V.  The  Answer  is  a  wairer  of  Demurrer  over- 
ruled. 
VI.  Jurisdiction  admitted  by  the  Answer. 
VII.  The  Answer  as  Evidence. 
VIII.  Amended  Answer. 
IX.  Answer  after  Demnrrer. 
X.  Sham  and  irrelevant  Answers. 
XI.  Answer  in  an  Injunction  Suit. 
XII.  Effect  of  a  Joint  Answer. 
Xin.  What  an  Answer  should  contain. 

1.  Cause  of  Defense. 

2.  Objections  to  the  Jurisdiction. 
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5.  Objections  to  the  Venue. 
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7.  New  Matter. 
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L  Effect  of  filing  an  Answer. 

1.  The  mere  fact  of  filing  an  answer 
does  not  operate  as  an  appearance  at  the 
trial,  80  as  to  prevent  the  waiver  of  a  jury 
trial  under  the  code.  Zone  v.  Orowe^  4 
Cal.  112. 

2.  The  answer  of  a  defendant  waives 
the  alleged  error  as  to  the  change  of  par- 
ties, wherebj  the  name  of  such  defendant 
has  been  submitted  for  that  of  another, 
without  notice.  Smith  v.  Curtis^  7  Cal. 
587. 

3.  Failure  of  defendant  in  ejectment, 
to  appear  when  the  cause  is  called  for 
trial-— an  answer  being  in — ^authorizes  the 
court  to  try  it  without  a  jury.  Waltham 
V.  Carton,  10  CaL  180 ;  DoU  v.  Feller,  16 
CaL43d. 


XL  Appearance  of  the  Wife  by  An- 
swer. 

4.  If  the  wife  is  not  made  a  party  to 
an  answer  to  foreclose  a  mortgage  execu- 
ted upon  the  homestead,  she  may  inter- 
vene, or  by  permission  of  the  court,  be 
allowed  to  file  a  separate  answer,  the 
plaintiff  having  the  liberty  to  amend  his 
ocMupiaint,  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate 
by  further  allegations.  Moss  v.  WameTf 
10  Cal.  297. 


HL  Failure  to  Answer. 

5.  Where  a  defendant  neglected  to  file 
his  answer,  and  suffered  a  default  and  fi- 
nal judgment,  the  plaintiff  has  now  the 
advantage  at  law,  and  his  rights,  obtained 
through  defendant's  laches,  ought  not  to 
be  disturbed.  Whipley  v.  Flower.  6  Cal. 
632. 

6.  A  judgment  by  default  is  properly 
entered  where  the  defendant  did  not  an- 
swer and  i^pear,  after  service  was  made 
complete  by  publication ;  nor  does  an  ap- 
pearance on  a  former  appeal  absolve  him 
from  the  necessi^  of  answering,  or  from 
tiie  ooDseqnenoes  of  his  neglect  to  do  so. 
GrtweU  T.  Henderson,  7  CaL  292. 

7.  If  defendants  show  any  reasonable 
or  valid  excuse  of  their  fiiilure  to  answer, 

7 


then  it  would  have  been  proper  for  the 
court  below  to  consider  the  nature  of  the 
facts  relied  on  as  a  defense,  in  order  to 
determine  whether  the  ends  of  justice 
would  be  promoted  by  opening  the  judg- 
ment    Chase  v.  Swain,  9  C^  137. 

8.  The  amendment  of  the  complaint, 
putting  the  substantial  matters  contained 
therein  into  two  counts,  not  being  an- 
swered by  defendants,  and  no  default  being 
taken  therefor,  the  plaintiff  cannot  go  to 
trial  without  objecting  to  the  answer  to 
the  original  complaint,  and,  after  verdict 
against  him,  object  to  the  want  of  an  an- 
swer to  the  amended  complaint.  Gale  v. 
Tuolumne  Water  Co.,  14  Cal.  28. 

9.  An  affidavit  by  defendant,  that  he 
was  under  the  impression  when  he  re- 
tained counsel  in  a  cause  that  the  time  to 
answer  had  not  expired ;  that  he  did  not 
recollect  the  precise  day  upon  which  the 
summons  and  complaint  were  served ;  that 
he  was  quite  ill  at  the  time,  and  did  not 
as  carefdlly  note  the  time  as  he  would 
otherwise,  is  insufficient  to  open  a  judg- 
ment by  default.  Elliott  v.  Skaw,  16 
Cal.  377. 


IV.  Time  to  Answer. 

10.  Under  the  Code  of  1850,*  the  de- 
fendant might  file  his  answer  at  any  time 
before  final  judgment,  even  after  a  default. 
Stevens  v.  Boss,  1  Cal.  95. 

11.  Where  suit  is  brought  against  a 
person  in  a  county  other  than  that  in 
which  he  resides,  he  has  forty  days  to  an- 
swer, exclusive  of  the  day  of  service,  and 
a  judgment  by  default  before  the  expira- 
tion of  that  fiill  time  will  be  reversed  on 
appeal.     Burtv,  Scrantom,  1  Cal.  417. 

12.  Where  a  defendant  was  served  with 
process,  but  was  not  given  the  time  allowed 
by  statute  to  appear  and  answer,  it  would 
be  a  sufficient  reason  for  the  court  to  quash 
the  writ  on  motion,  by  an  amicus  curiae, 
or  for  extension  of  the  time  on  defendant's 
motion,  or  a  good  objection  on  writ  of 
error,  arrest  of  judgment,  or  on  motion  for 
a  new  trial ;  but  it  cannot  be  said  that 
the  court  had  no  jurisdiction  of  the  per- 
son, so  as  to  make  its  judgment  a  nullity. 
WhitweU  V.  Barhier,  7  Cal  64. 


•  Thia  prorialoa  dOM  not  exist  in  the  Code  of  1861,  now 
in  force. 
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V.    The   Answer   is   a   waiveb 
Demurbeb  overruled. 


OP 


jdence  for  defendant.    BosHc  v.  Love^  16 
Cal.  72. 


18.  An  answer  is  a  waiver  of  demur- 
rer previously  interposed.*  Pierce  v. 
Minturn,  1  Cal.  471 ;  Brooks  v.  Minium, 
1  Cal.  481 ;  Deboom  v.  Priestly,  1  Cal. 
107. 


VI.  Jurisdiction  admitted  by  An- 

SWEB. 

14.  Where  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some  inter- 
est in  the  land,  answers  that  he  has  a  tax 
title  to  the  land,  he  cannot  object  after- 
wards that  equity  has  no  jurisdiction  over 
tax  titles.     Kelsey  v.  Abbott,  13  Cal.  616. 

15.  Citation  to  heirs,  to  show  cause 
against  probate  of  will,  etc,  not  served, 
is  no  objection  to  the  jurisdiction  of  the 
probate  Qourt,  if  the  heirs  answer.  The 
want  of  due  service  goes  only  to  the  ser- 
vice itself.    Abila  v.  Padilla,  14  Cal.  106. 


Vn.  The  Answeb  as  Evidence. 

16.  The  mere  fact  that  plaintiff's  counsel 
had  read  upon  trial  a  part  of  the  answer 
which  had  been  stricken  out,  would  not  of 
itself  be  error  on  appeal ;  the  defendant 
could  have  asked  the  court  to  rule  out 
the  answer  as  testimony,  and  charge  the 
jury  to  disregard  it.  Morgan  v.  Hugg,  5 
Cal.  409. 

17.  An  answer  responsive  to,  and  de- 
nying the  charges  in  a  bill  of  equity,  is 
not  evidence  for  the  defendant,  though  the 
bill  be  sustained  by  one  witness  only. 
Goodwin  v.  Hamrwrnd,  Id  Cal.  169. 

18.  An  answer  under  our  statute  is  not 
proof  for  defendant,  but  an  admission  in 
the  answer  of  a  fact  stated  in  the  com- 
plaint is  conclusive  evidence  against  him. 
Mankman  v.  VaUejo,  15  Cal.  645. 

19.  The  equity  rule,  requiring  two  wit- 
nesses to  controvert  an  answer  under  oath, 
does  not  prevail  in  this  State.  The  an- 
swer is  only  a  pleading,  and  is  not  evi- 


*  These  declsioDi  were  made  when  an  appeal  was  al- 
lowed flrom  an  order  oyermllng  a  demurrer,  which  pro- 
▼tolon  was  restricted  by  the  amendment  to  the  Code,  In 
1854.  The  practice  now  Is,  to  answer  orer  and  resenre  an 
exception  to  the  order  oyerrullng  the  demorrer,  when  the 
whole  matter  can  he  oanied  ap  on  appeal. 


Vlll.  Amended  Answeb. 

20.  To  a  complaint  verified,  the  de- 
fendant filed  a  copy  of  the  original  veri- 
fied answer,  by  mistake  ;  parties  took  de- 
positions under  the  pleading,  and  subse- 
quently went  to  trial ;  after  the  close  of 
the  plaintiff's  evidence,  his  counsel,  then 
for  the  first  time,  brought  the  mistake  to 
the  notice  of  the  court,  by  moving  for 
judgment  by  default,  which  motion  the 
court  sustained,  and  refused  to  allow  de- 
fendant to  then  verify  his  answer :  held, 
that  the  court  erred,  and  should  have  al- 
lowed the  defendant  to  have  verified  his 
answer.   Arrington  v.  Jhipper,  10  CaL  464. 

21.  Two  defendants  filed  a  joint  plea 
of  the  statute  of  limitation,  and  the  plea 
being  held  bad  as  to  one  defendant,  the 
court,  on  the  trial,  permitted  the  other  de- 
fendant to  file  a  separate  plea  of  the  stat- 
ute :  held,  that  this  was  no  such  gross 
abuse  of  discretion  as  to  enable  the  su- 
preme court  to  revise  it.  Robinson  v. 
Smith,  14  Cal.  254. 

22.  The  defense  relied  on  in  the  an- 
swer being  invalid,  it  is  not  error  to  re- 
fuse permission  to  amend  after  judgment 
sustaining  a  demurrer  to  the  answer.  Be- 
sides, the  allowance  of  the  amendment 
was  matter  of  discretion,  for  the  abuse  of 
which  only  could  this  court  interfere. 
GiUian  v.  Hutchinson,  16  Cal.  156. 

23.  It  is  not  error  for  the  court  to  re- 
fuse permission  to  set  up  the  statute  of 
limitations,  after  answering  to  the  merits. 
Stuart  V.  Lander,  16  Cal.  375. 


IX.  Answeb  afteb  Demubber. 

24.  The  allowance  to  file  an  answer 
after  demurrer  overruled,  rests  in  the  dis- 
cretion of  the  court  below,  subject  to  re- 
view of  course,  in  case  of  its  arbitrary  or 
unreasonable  exercise.  Thornton  v.  BoT' 
land,  12  Cal.  439. 


X.  Sham  and  ibbelevant  Answebs. 
I     25.  An  appeal  will  not  lie  from  an  io- 
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terlocatoiy  order  striking  out  an  answer 
rcplarty  filed,  and  rendering  judgment 
without  trial.    Stevens  v.  Hoss,  1  Cal.  97. 

26.  When  the  complaint  alleges  the 
making  and  endorsing  of  a  note,  and  the 
answer  denies  neither  signature,  the  an- 
swer should  be  stricken  out,  and  the 
plaintiff  entitled  to  judgment.  Grogan 
V.  RucJde,  1  Cal.  196. 

27.  A  defendant  should  set  forth  in  his 
answer  the  true  nature  of  his  defense, 
or  he  should  not  be  permitted  to  insist  on 
it      Walton  v.  Minium,  1  Cal.  362. 

28.  When  the  answer  contains  no  good 
ground  of  defense,  the  court  should  ren- 
der judgment  on  the  pleadings  for  the 
plaintiff.     Corwin  y.  Patch,  4  Cal.  204. 

29.  Where  a  defense  was  set  up  in  the 
answer,  that  one  partoer  deceived  the 
other  in  obtaining  the  note  in  an  action  on 
the  note :  held,  that  all  the  answer  ex- 
cept that  portion  admitting  the  execution 
of  the  note  and  denying  the  indebtedness, 
was  properly  stricken  out  Case  v.  Maxey, 
6  Cal.  277. 

30.  An  answer  which  denies  generally 
all  the  allegations  of  the  complaint,  is 
equivalent  to  the  general  issue  at  common 
law,  and  ought  not  to  be  stricken  out  as 
sham  or  fiivolous.  Brooks  y.  GhiUon,  6 
CaL642. 

31.  A  copy  of  a  note  sued  on,  being 
attached  to  and  made  part  of  the  com- 
plaint, the  answer  not  verified,  admits  the 
genuineness  and  due  execution  of  the  note, 
and  entitles  the  plaintiff  to  judgment 
WhitweU  y.  Thomas,  9  Cal.  499  ;  Horn  v. 
Vokano  Water  Co,,  13  Cal.  69. 

32.  A  simple  denial  could  not  be  treated 
as  a  sham  answer,  and  yet  all  the  pur- 
poses or  yexation  could  be  as  well  accom- 
plished hj  it  as  by  separate  defenses,  and 
the  proyision  requiring  defenses  to  be 
separately  stated  would  be  ahnost  useless. 
Fiercy  v.  Sabin,  10  Cal.  29. 

33.  'If,  under  a  simple  denial  in  the  an- 
swer, the  defendant  may  ^ye  in  eyidence 
any  defense  formerly  admissible  under  the 
general  issue,  the  provision  allowing  sham 
answers  to  be  stricken  out  would  possess 
but  very  little  practical  utility.    lb. 

^  34.  A  plaintiff  is  protected  against  sham 
defenses,  which  may  be  stricken  out  on 
moCkm.  A  sham  answer  is  one  good  in 
fann,  bat  false  in  feet,  and  not  pleaded  in 
good  fiuth.  It  sets  up  new  matter,  which 
isfiJae.     i&. 


35.  In  a  suit  on  the  note,  the  complaint 
containing  the  note  or  a  copy,  a  denial  of 
the  indebtedness,  is  no  denial  at  alL  Kin' 
ney  y.  Osborne,  14  Cal.  113. 


XI.  •  Answer  in  an  Injunction  Suit. 

36.  Where  the  answer  to  a  bill  for  an 
injunction  denies  all  the  equity,  if  any,  of 
the  bill,  a  preliminary  injunction  should 
not  be  granted.  CrandaU  y.  Woods,  6  Cal. 
452. 

37.  Where  a  motion  to  dissolve  an  in- 
junction is  made  upon  bill  and  answer 
alone,  the  general  rule  is  to  dissolve  the 
injunction,  if  the  answer  denies  all  the 
equities  of  the  bill.  The  exceptions  to 
the  rule  depend  upon  the  specicd  circum- 
stances of  the  particular  cases.  Gardner 
V.  Perkins,  9  Cal.  553. 

38.  The  entire  equity  of  the  bill  being 
denied  in  the  answer,  and  there  being  no 
support  of  the  bill,  the  injunction  was  dis- 
solved. Burnett  v.  Whitesides,  13  Cal. 
157. 

39.  The  privilege  of  moving  for  a  dis- 
solution of  an  injunction  upon  the  filing  of 
an  answer,  is  limited  to  cases  where  the 
injunction  is  originally  granted  without 
notice,  or  expressly  reserved  when  the  in- 
junction is  granted  on  a  rule  to  show  cause. 
Natoma  W.  ^  M,  Co.  v.  Clarkin,  14  Cal. 
551  ;  Natoma  W.  Sf  M.  Co.  v.  Parker,  16 
Cal.  85. 

40.  Where  an  injunction  was  granted 
on  the  complaint,  restraining  defendants 
from  surveying  or  selling  the  premises, 
pending  suit,  and  was  dissolved  on  filing  an 
answer  setting  up  paramount  title  in  de- 
fendants :  held,  that  the  injunction  was 
properly  dissolved,  because  the  validity  of 
defendant's  title  should  be  judicially  deter- 
mined before  its  assertion  be  enjoined. 
Curtis  V.  SuUer,  15  Cal.  263. 


Xn.  Effect  of  a  Joint  Answeb. 

41.  Defendants  sued  in  ejectment  may 
answer  separately,  or  demand  separate 
verdicts ;  unless  they  do  so,  they  will  be 
concluded  by  a  general  verdict  Winans 
V.  Christy,  4  Cal.  80. 

42.  In  ejectment,  the  verdict  may  b^ 
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joints  against  several  defendants,  with- 
out specifying  their  respective  lots  in  a 
whole  tract,  where  they  file  a  joint  an- 
swer, which  contains  no  averment  as  to 
the  particular  portion  of  land  occupied  by 
each,  no  proof  being  offered  on  the  point, 
no  damages  being  claimed,  and  defend- 
ants being  in  possession.  McGarvey  v. 
UUU,  15  Cal.  81. 


XIIL  What  an  Answer  should  con- 
tain. 

1.  Cauie  of  Defeme. 

43.  Where  the  complaint  alleges  that 
the  plaintiff  was  in  the  quiet  and  peacea- 
ble possession  of  premises,  and  was  dis- 
possessed by  the  defendants  by  force,  or 
under  an  illegal  order  by  an  officer  having 
no  jurisdiction,  the  answer  should  take  is- 
sue directly  upon  these  allegations,  or  con- 
fess them,  and  state  directly  new  matter 
to  avoid  them.  Ladd  v.  Stevenson^  1  Cal. 
22. 

44.  A  party  cannot  argue  an  objection 
to  the  sufficiency  of  an  answer  on  appeal, 
for  the  first  time,  the  objection  being  dif- 
ferent from  that  which  he  rabed  in  the 
court  below.  Grogan  v.  RucMe,  1  Cal. 
196. 

45.  A  defendant  should  set  forth  in  his 
answer  the  true  nature  of  his  defense,  or 
he  should  not  be  permitted  to  insist  on  it 
Walton  v.  Minium,  1  Cal.  362. 

46.  In  an  action  to  recover  the  pur- 
chase money  of  land,  founded  on  a  con- 
tract in  which  the  plaintiff  contracted  to 
deliver  a  warranty  deed  for  the  land,  the 
defendant  in  his  answer  denied  that  the 
plaintiff  was  the  lawful  owner,  or  that  he 
had  any  title  to  the  land  :  held,  that 
to  have  enabled  him  to  rescind  the  con- 
tract, the  defendant  was  bound  to  aver 
and  to  show  a  paramount  title  in  another; 
and  that,  failing  in  this,  his  defense  to  die 
action  was  defective.  Thayer  v.  White, 
3  Cal.  228. 

47.  What  was  matter  in  abatement  at 
common  law  must  be  set  up  in  the  an- 
swer, and  with  such  particularity  as  to 
exclude  every  conclusion  to  the  contrary. 
Tooms  V.  Randall,  3  Cal.  440. 

48.  When  the  defendants  are  sued  as 
factors,  it  is  not  necessary  to  set  forth  in 


their  answer  their  claim  for  disbursementSy 
commissions,  etc.,  by  way  of  set-off.  Lu- 
hert  V.  Chauviteau,  3  CaL  463. 

49.  An  admission  by  an  attorney  of  re- 
cord, of  the  correctness  of  an  amount  due, 
for  which  judgment  is  taken,  when  not 
done  in  fraud  of  the  rights  of  his  client, 
destroys  the  effect  of  a  denial  in  an  an- 
swer.    Taylor  v.  RandaU,  5  Cal.  80. 

50.  In  defense  to  an  action  on  a  prom- 
issory note,  it  is  not  sufficient  to  plead  in 
general  terms  want  of  consideration,  and 
that  the  note  was  obtained  by  fraud.  The 
answer  should  set  out  the  circumstances 
under  which  the  note  was  given,  and  point 
out  the  facts  'which  constitute  the  fraud. 
Gushee  v.  LeamU,  5  Cal.  160. 

51.  Where  an  answer  contams  an  alle- 
gation of  alteration  in  an  instrument,  it 
must  state  that  such  alteration  was  made 
¥rith  the  knowledge  or  consent,  or  by  the 
authority  of  the  plaintiff.  Humphrey  v. 
Crane,  5  Cal.  175. 

52.  A  plaintiff's  recovery  cannot  be 
barred  by  the  statute  of  frauds,  unless  the 
statute  be  pleaded.  Osborne  v.  EndicoU^ 
6  Cal.  153. 

53.  Where  the  defendant  in  a  replevin 
suit  failed  to  claim  the  return  of  the  prop- 
erty in  his  answer,  and  on  the  trial  the 
jury  found  a  verdict  for  the  defendant,  in 
which  the  court  rendered  judgment  against 
plaintiffs  for  costs,  which  was  paid :  held, 
that  the  payment  of  the  judgment  as 
taken,  was  a  complete  discharge  of  plaint- 
iff's sureties  on  the  undertaking.  Cha$t^ 
bers  V.  Waters,  7  CaL  390. 

54.  To  constitute  the  justification  of  a 
publication  of  libel,  the  answer  should 
aver  the  truth  of  the  defamatory  matter 
charged.  It  is  not  sufficient  to  set  up  facts 
which  only  tended  to  establish  the  truth 
of  such  matter.  The  averment  of  its  truth 
was  essential,  without  which  the  facts  de- 
tailed could  only  avail  in  mitigation  of 
damages.     Thrall  v.  Smiley,  9  CaL  536. 

55.  An  answer  which  disclosed  the  fact 
that  the  contract  was  not  in  writing,  but 
also  avers  acts  of  part  performance,  which 
took  the  contract  out  of  the  operation  of 
the  statute,  is  not  demurrable.  Arguello  t. 
Edinger,  10  Cal.  160. 

56.  On  an  action  of  trespass,  where 
there  is  no  specific  denial  of  the  amount 
of  damage  alleged  in  the  complaint,  al- 
though the  alleged  cause  of  damage  is 
specifically  traversed,  it  is  doubtful  wheth- 
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er  such  answer  amounts  to  a  denial  of  the 
dama^.     Rowe  y.  Brctdky^  12  Cal.  231. 

57.  When  the  complaint  called  the  de- 
fendant to  answer  not  onlj  the  character 
of  the  possession,  but  the  fact  of  posses- 
sion bj  it,  a  failure  to  denj  this  averment 
is  aa  admission  of  it  Burke  v.  Tahle  ML 
W.  Cb.,  12  Cal.  407. 

58.  In  aa  action  of  ejectment  to  recover 
mining  claims,  an  answer  to  the  complaint 
which  avers  "•  that  any  right  that  plain- 
tiffs maj  have  ever  had  to  the  possession, 
etc,  thej  forfeited  bj  a  noncompliance 
with  the  rules,  customs  and  regulations  of 
the  miners  of  the  diggings  embracing  the 
ckims  in  dispute,  prior  to  the  defendants' 
entry,''  is  insufficient  in  not  setting  forth 
the  roles,  customs,  etc  Dutch  Flat  W. 
Cb.  V.  Mooneyy  12  Cal.  534. 

59.  Where  the  controlling  fiu^t  in  issue 
is  evaded  in  the  answer,  this  evasion  in  a 
solemn  judicial  proceedmg  is  a  most  sig- 
nificant circumstance.  Baker  v.  Bakery 
13  CaL  98. 

60.  It  would  require  dear  proof  that 
the  purposes  of  appropriation  of  water  for 
a  saw-Doill  had  been  fully  terminated,  to 
hold  the  title  to  the  water  abandoned. 
This  question  must,  however,  be  taken  in 
tiie  answer,  or  made  on  the  trial,  and  not 
for  the  first  time  raised  on  appeal.  Mc- 
Ihmald  v.  Bear  River  4r  Auburn  W.  fy  M, 
€b.,  13  CaL  236. 

61.  In  replevin,  to  enable  the  defend- 
ant to  obtain  the  value  of  the  property  on 
judgment  of  dismissal  against  the  plaint- 
iff for  fiiilure  to  appear,  the  answer  must 
contain  some  allegation  or  prayer  relative 
to  the  change  of  possession  from  defend- 
ant to  plaintiff.  ChvUd  v.  Scannelly  13 
CaL  431. 

62.  It  has  been  held,  frequently,  that  a 
party  cannot  set  up  inconsistent  defenses ; 
but  if  no  objection  be  taken  to  the  answer, 
on  that  ground,  the  defendant  on  the  trial 
may  rely  on  any  of  these  defenses.  Klink 
V.  Oohen,  13  CaL  625. 

63.  The  answer  set  up  that  the  note 
sued  upon  was  given  for  die  land,  fencing 
and  building  materials ;  that  plaintiff  false- 
ly represented  that  there  was  building  ma- 
terial for  a  bam ;  that  this  was  so  insuffi- 
cient in  quantity  that  it  cost  defendant 
six  hundred  dollars  to  buy  more,  etc: 
held,  that  a  special  demurrer  being  put  in 
to  die  answer,  it  sets  up  no  defense  as  to 
the  building    material,  because    neither 


quantity  or  value  is  given,  and  the  answer 
is  fatally  defective  in  not  charging  the 
representations  to  have  been  fraudulently 
made,  or  that  there  was  a  warranty  of 
some  particular  quantity  of  lumber.  Kin- 
ney  v.  Osbamey  14  Cal.  113. 

64.  Although  an  answer  denies  the  de- 
livery of  a  bond  and  mortgage,  sdll  their 
possession  by  plaintiff  is  evidence  of  de- 
livery.   Mankman  v.  VaUeJOy  15  Cal.  644. 

65.  Where,  in  an  action  on  a  lost  note, 
a  verified  complaint  alleges  that  on  a  par- 
ticular day  the  note  in  question  was  made 
by  defendant  and  delivered  to  plaintiff,  an 
answer  denying  the  making  and  delivery 
of  the  note  on  the  day  mentioned,  is  suffi- 
cient. Such  denial  does  not  reach  the 
substantial  matter  of  the  averment.  CcU' 
tro  V.  Wetmare,  16  CaL  380. 

66.  Where,  in  an  action  on  a  lost  note, 
the  complaint  verified  alleges  the  loss, 
stating  particularly  the  circumstances 
thereof,  an  answer  denying  the  note  was 
lost,  as  alleged,  does  not  put  in  issue  the 
fact  of  loss,  which  is  the  gist  of  the  aver- 
ment, but  only  the  circumstances  of  the 
loss,  which  are  collateral  and  immateriaL 
lb. 


2.   Objection  to  the  Jurisdiction, 

67.  The  objection  to  the  jurisdiction  of 
the  justice,  on  the  ground  of  excess  in  the 
value  of  the  subject  of  controversy,  is  prop- 
erly made  by  the  answer,  and  that  should 
be  determined  before  the  justice  proceeds 
to  hear  the  merits  of  the  case.  Smail  v. 
Gwinny  6  CaL  449. 


3.   Objections  to  the  Misjoinder  or  Non' 
joinder  of  Parties. 

68.  If  there  is  a  misjoinder  of  parties, 
the  objection  should  be  taken  by  answer 
or  demurrer,  or  the  same  is  waived. 
Rowe  V.  Chandler,  1  Cal.  175. 

69.  Objection  «hould  be  taken  by  de- 
murrer or  answer  to  the  misjoinder  of  par- 
ties defendant.  An  answer  will  not  be 
treated  as  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant,  after  the  tes- 
timony has  disclosed  a  proper  cause  of  ac- 
tion against  them.  Warner  v.  Wilson^  4 
CaL  313. 
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70,  There  are  two  ways  of  taking  ad- 
vantage of  nonjoinder  of  parties  plaintiff, 
when  the  defect  does  not  appear  upon  the 
£ace  of  the  complaint ;  and  these  are,  at 
law,  either  by  answer  or  apportionment  of 
the  damages  at  the  trial ;  and  in  equity, 
by  answer  or  demurrer.  Whitney  v.  Stark, 
8  Cal.  516. 


4.   Objections  to  the  Misjoinder  of  Actions. 

71.  If  several  causes  of  action  are  im- 
properly united  in  the  same  action,  the 
objection  must  be  taken  either  by  demur- 
rer or  answer,  or  it  will  be  deemed  to 
have  been  waived.  Maeondray  y.  Sim- 
mons, 1  Cal.  395. 


5.  Objections  to  the  Venue, 

72.  Where  a  motion  was  made  to 
change  the  venue  on  the  ground  of  non- 
residence,  and  no  objection  was  made 
thereto  in  the  answer,  and  nearly  six 
months  had  elapsed  before  objection  was 
made  :  held,  it  was  made  too  late.  Tooms 
V.  Randall,  3  Cal.  439. 


6.   When  the  Complaint  is  verified. 

73.  It  is  no  error  to  allow  the  'defend- 
ant to  verify  his  answer  before  trial,  un- 
less it  in  some  way  took  the  plaintiff  by 
surprise,  and  this  must  be  shown.  Angier 
V.  Masterson,  6  Cal.  62. 

74.  The  objection  to  the  want  of  veri- 
fication Xo  the  declaration  should  have  been 
made  either  before  answer  or  with  the 
answer.  It  comes  too  late  after  answer. 
Greenfield  y.  Steamer  Gunnell,  6  Cal.  68. 

75.  When  the  complaint  is  verified,  the 
answer  shall  contain  a  specific  denial  of 
each  allegation  controverted  by  defendant, 
or  a  denial  thereof  according  to  his  in- 
formation and  belief.  Every  material  al- 
legation which  is  not  so  denied  shall,  for 
the  purposes  of  the  action,  be  taken  as 
true.  Anderson  v.  Parker,  6  Cal.  200 ; 
Swartz  V.  ffazleU,  8  Cal,  126 ;  Dewey  v. 
Bowman,  8  Cal.  149. 

76.  By  verification  of  the  complaint. 


the  plaintiff  can  prevent  the  defendant 
from  interposing  a  general  denial  in  suits 
on  promissory  notes  by  requiring  a  sworn 
answer.     Brooks  v.  ChiUon,  6  CaL  642. 

77.  Where  a  complaint  is  verified,  and 
there  is  no  denial  either  of  the  ownership 
of  the  house  during  the  period  stated  or 
of  the  occupancy  of  the  premises  by  the 
defendant,  there  was  in  fact  no  denial  of 
the  amount  claimed  for  the  use  and  occu- 
pation of  the  premises.  Osborne  v.  Hen- 
drickson,  8  Cal.  32. 

78.  The  object  of  verifying  a  complaint 
is  to  avoid  the  necessity  and  expense  of 
producing  proof  to  sustain  the  allegation 
of  the  complaint,  in  cases  where  the 
plaintiff  would  swear  they  were  true,  and 
the  defendant^  would  not  deny  the  truth  of 
the  alleged  facts  under  oath.  Dewey  v. 
Bowman,  8  Cal.  149  ;  7%on^on  v.  Lee, 
8  Cal.  279. 

79.  It  is  truly  painful  to  witness  the 
reckless  ease  with  which  defendants,  in 
too  many  cases,  make  "  general  and  spe- 
cific "  denials,  under  oath,  of  ^  each  and 
every  allegation  of  the  complaint,''  when 
it  is  clear  that  some  of  the  material  alle- 
gations of  the  complaint  would  never  have 
been  separately  denied.  Dewey  v.  Bow* 
man,  8  Cal.  150. 

80.  If  the  facts  in  the  complaint  alleged 
are  presumptively  within  the  knowledge 
of  the  defendant,  he  must  answer  positive- 
ly, and  a  denial  upon  information  and  be- 
lief will  be  treated  as  an  evasion.  If  the 
facts  alleged  in  the  complaint  are  not  per* 
sonally  within  the  knowledge  of  the  de- 
fendant, he  must  answer  according  to  his 
information.  Curtis  v.  Vantine,  9  CaL  38. 

81.  In  no  case  can  an  allegation  of  the 
complaint  be  controverted  by  a  denial  of 
sufiicient  knowledge  or  information  upon 
the  subject  to  form  a  belief.  lb. 

82.  There  are  but  two  forms  in  which  a 
defendant  can  controvert  the  allegations 
of  a  verified  complaint,  so  as  to  raise  an 
issue  ;  first,  positively  when  the  facts  are 
within  his  own  personal  knowledge ;  and 
second,  upon  information  and  belief  when 
the  facts  are  not  within  his  own  personal 
knowledge.  Curtis  v.  Vantine,  9  Cal. 
38;  Humphreys  v.  McCaU,  9  Cal.  62; 
San  Francisco  Cros  Co.  v.  City  of  San 
Francisco,  9  Cal.  474 ;  Stewart  v.  Street, 
10  Cal.  373  ;  Ord  v.  Steamer  Uncle  Sam, 
13  Cal.  371. 

83.  An  answer  unaccompanied  by  a 
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required  verification  maj  be  stricken  out, 
and  judgment  ordered  for  plaintiff,  as 
upon  a  default.  Drum  v.  Whiting,  9  Cal. 
423. 

84  The  language  of  the  statute  is  im- 
perative, and  makes  only  one  exception 
in  which  the  verificadon  of  an  answer 
may  be  omitted  when  the  complaint  is 
duly  verified,  and  that  is  when  the  admis- 
sion of  the  truth  of  the  complaint  might 
subject  the  party  to  a  prosecution  for  a 
felony.  Ib» 

85.  The  statute  imposes  upon  the  de- 
fendant, if  a  natural  person,  and  if  a  cor- 
poration upon  its  officers  and  agents,  the 
duty  of  acquiring  the  requisite  knowledge 
or  information  respecting  the  matters  al- 
leged in  the  complaint,  to  enable  them  to 
answer  in  the  proper  form.  San  ISran- 
Cisco  Gas  Co.  v.  Citf/  of  San  Francisco, 
9  CaL  466. 

86.  An  answer  is  fatally  defective  in 
not  denying  any  of  the  allegations,  either 
positively  or  according  to  information  and- 
beUef,  the  only  forms  in  which  the  aUe- 
gadons  of  a  verified  complaint  can  be  con- 
troverted 80  as  to  raise  an  issue.     Jb, 

87.  To  a  complaint  verified  the  defend-. 
ant  filed  a  copy  of  the  original  verified 
answer  by  mistake ;  parties  took  deposi- 
tions under  the  pleading,  and  subsequent- 
ly went  to  trial;  after  the  close  of  the 
plaintiff's  evidence,  his  counsel  then  for 
the  first  time  brought  the  mistake  to  the 
notice  of  the  court,  by  moving  for  judg- 
ment by  default,  which  motion  the  court 
sustained,  and  refused  to  allow  defendant 
to  then  verify  his  answer :  held,  that  the 
court  erred,  and  should  have  allowed  the 
defendant  to  have  verified  his  answer. 
ArringUm  v.  Tupper^  10  Cal.  464. 

88.  Where  the  pleadings  are  verified, 
every  matter  of  defense  not  directly  re- 
sponsimeHb  the  allegations  of  the  com- 
plaint^ must  be  set  up  in  the  answer. 
Terry  v.  SiddeSy  13  Cal.  430. 

89.  In  an  action  upon  an  account  statr 
edf  evidence  that  ^e  items  of  the  account 
are  overchai^ed  is  not  admissible,  the  com- 
plaint being  verified,  and  the  answer  not 
averring  firaud  or  mistake  in  the  account^ 
ing.     lb. 

90.  A  verification  to  an  answer  before 
a  eounty  recorder  is  good  under  the  stat- 
ute.   Pfeiffer  v.  Rhein,  13  Cal.  648. 

91.  An  allegation  in  a  verified  com- 
plaint that  "defendants  wrongfully  and 


unlawfully  entered  upon  and  dispossess- 
ed "  plaintiffs,  is  not  sufficiently  denied  by 
a  denial  that  '^  defendants  wrongfully 
and  unlawfully  entered  and  dispossessed  " 
plaintiffs,  because  such  answer  admits 
entry  and  ouster.  Busenius  v.  Coffee,  14 
Cal.  92. 

92.  A  sworn  answer  must  be  consistent 
in  itself,  and  must  not  deny  in  one  sen- 
tence what  it  admits  to  be  true  in  the 
next'    ffensley  v.  Tartar,  14  Cal.  509. 

93.  Where  a  complaint  is  verified,  an 
answer  denying  "  generally  and  specifical- 
ly each  and  every  aUegation  in  the  com- 
plaint, the  same  iets  if  said  allegations 
were  herein-  recapitulated,"  and  also  deny- 
ing each  aUegation  in  the  same  form,  with 
certain  qualifications  and  exceptions,  does 
not  raise  an  issue  upon  any  fact  stated  in 
the  complaint.  lb. 

94.  In  equity,  the  general  denials  made 
by  traversing  Uterally  and  conjunctively 
the  statements  of  a  sworn  bill,  are  not 
legitimate  for'  the  purpose  of  putting  in 
issue  specific  allegations,  for  in  this  way 
a  party  may  deny  the  entire  charges  in 
form  as  stated  against  him,  in  consistency 
with  admitting  the  truth  of  the  specific 
charge,  or  even  the  substantial  fact  Mank- 
man  v.  Vallefo,  15  CaL  644. 

95.  The  rules  of  pleading,  both  under 
the  old  equity  system  and  under  our  pres- 
ent system,  are  intended  to  prevent  eva- 
sion, and  to  require  a  denial  of  every 
specific  averment  in  a  sworn  bill  in  sub- 
stance and  in  spirit,  and  not  merely  a 
denial  of  its  literal  truth,  and  whenever 
the  defendant  fails  to  make  such  denial  he 
admits  the  averment     lb. 


7.  New  Matter. 

96.  Damages  sustained  by  a  vendee  of 
goods  by  reason  of  his  inability  to  comply 
with  a  contract  made  by  him  with  a  third 
person,  do  not  legally  result  from  a  breach 
of  the  contract  of  his  vendor  to  deliver 
the  goods  to  him,  and  in  an  action  by  his 
vendor  against  him,  cannot  be  recouped 
irom  the  plaintiff's  claim,  unless  such  dam- 
ages are  specially  alleged  and  set  forth  in 
the  answer.     Cole  v.  Swanston,  1  Cal.  54. 

97.  An  answer  is  not  merely  a  response 
to  the  charges  and  interrogatories  of  the 
complaint,  but  as  a  pleading  of  the  de- 
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fendant,  in  which  he  maj  set  up  new  mat- 
ter of  defense,  whether  within  his  knowl- 
edge or  not.  Van  Schmidt  v.  Himtingtony 
1  Gal.  69. 

98.  The  defendant  will  not  be  permitted 
to  insist  at  the  trial  that  the  work  was  done 
in  an  unworkmanlike  manner,  unless  he 
has  set  up  such  defense  in  his  answer. 
KmdaU  t.  VcJlejo,  1  CaL  372. 

99.  To  entitle  a  defendant  to  set  off  a 
claim  against  a  demand  of  the  plaintiff,  he 
must  set  forth  in  his  answer  the  nature  of 
the  claim  which  he  intends  to  set  off. 
Bernard  v.  MuUot,  1  Cal.  368. 

100.  Where  defendants  are  sued  as 
factors,  it  is  not  necessary  to  set  forth  in 
their  answer  their  claim  for  disburse- 
ments, &c.,  bj  way  of  set-off.  Luhert  y. 
GhauviteaUy  3  Cal.  463. 

101.  Matters  in  avoidance  must  be 
specially  pleaded.  They  cannot  be  used 
as  defenses  under  an  answer  which  is  a 
simple  denial  of  the  allegations  of  the 
bill.     GiuUU  V.  Moore,  4  Cal.  235. 

102.  The  want  of  capacity  in  a  plaintiff 
to  sue  should  have  been  specially  set  up 
in  the  answer.     The  general  issue  is  not 

'sufficient     Cal. Stecan Nav.  Cb.v.  Wright, 
8  Cal.  590;   WJiite  y,  Moses,  11  Cal.  70. 

103.  It  is  well  settled  that  an  officer,  in 
order  to  justify  the  seizure  of  property  in 
the  possession  of  a  stranger  to  Uie  writ 
which  he  has  executed,  must  plead  spe- 
cially such  justification.  Glazer  v.  Clift, 
10  Cal.  304. 

104.  An  attorney  sued  for  professional 
services  on  a  quantum  valebant,  and  the 
answer  denied  the  value  of  the  services. 
The  rule  requiring  new  matter  to  be  set 
up  in  the  answer  does  not  here  apply. 
Bridges  v.  Ball,  13  Cal.  641. 

105.  New  matter  is  where  the  defend- 
ant seeks  to  introduce  into  the  case  a  de- 
fense not  disclosed  by  the  pleadings ;  some- 
thing relied  on  by  him,  but  not  put  in  is- 
sue by  the  plaintiff.    Jb, 


XIY.  Defenses. 

106.  Where  an  attorney  is  proceeded 
against  with  the  object  of  expelling  him 
from  the  bar,  natural  justice  entitles  him 
to  have  notice  of  the  charges  against 
him  and  an  opportunity  to  answer.  Peo- 
ple V.  Turner,  1  Cal.  150. 


107.  Where  the  affidavit  sets  forth  that 
the  defendant  has  a  good  and  substantiid 
defense,  he  should  set  forth  specifically 
wherein  that  defense  consists.  Rogers  v« 
Buie,  1  Cal.  433. 

108.  Infancy  is  a  good  defense  to  an  ac- 
tion on  an  executory  contract,  though  the 
defendant  did  not  disaffirm  it  on  coming 
of  age.    BuzzeU  v.  Bennett,  2  CaL  102. 

109.  An  endorsee  of  a  promissory  note 
after  maturity  takes  the  same  interest  that 
the  endorser  had,  and  his  claim  is  subject 
to  the  same  legal  and  equitable  defense. 
Folsom  V.  BarOott,  2  CaL  164. 

1 10.  A  judgment  was  had  in  the  district 
court  in  favor  of  the  appellant,  and  against 
the  respondent :  held,  that  afler  judgment 
against  him  it  is  too  late  for  plaintiff  to  file 
his  bill  for  a  discovery  in  lud  of  his  de- 
fense, on  the  ground  that  it  was  meritori- 
ous, and  lies  entirely  within  the  knowledge 
of  the  judgment  creditor.  Norris  v.  Den" 
ton,  2  Cal.  380. 

111.  It  is  better  to  place  the  statute  of 
limitation  within  the  discretion  of  the 
courts  so  as  to  allow  it  to  be  pleaded  at 
any  time,  upon  terms,  if  it  be  proper, 
whereby  the  ends  of  justice  will  be  at- 
tained by  it.     Cooke  v.  Spears,  2  Cal.  411. 

112.  Where  the  consideration  of  a  con- 
tract is  expressed  in  writing,  although  fic- 
titious, it  satisfies  the  statute  of  frauds,  and 
if  the  consideration  is  not  paid,  that  fact 
may  be  urged  specifically  as  a  good  ground 
of  defense.     Boppe  v.  Stout,  2  Cid.  462. 

113.  A  general  denial  has  the  same  in- 
fluence as  the  general  issue  at  common 
law,  and  under  that  accord  and  satisfac- 
tion may  well  be  shown.  Gavin  v.  An^ 
nan,  2  Cal.  497 ;  Piercyy.  Sahin,  10  Cal.  30. 

114.  Where  the  contract  was  entire 
and  the  covenants  dependent,  and  the 
plaintiff  had  declared  his  inability  to  keep 
it,  and  afterwards  actually  abandoned  it : 
held,  these  facts  formed  a  defense  to  his 
action  for  a  claim  under  the  contract. 
Green  v.  Wells,  2  Cal.  585. 

115.  Where  the  contract  is  for  goods  in 
a  vessel,  which  are  not  yet  discharged  and 
cannot  be  delivered,  there  cannot  be  a  de- 
fense of  a  delivery  which  takes  the  case 
out  of  the  statute,  and  a  good  legal  excuse 
for  nondelivery.  Stevens  v.  Stewart,  3 
Cal.  143. 

116.  On  a  bill  for  a  specific  perform- 
ance, defendant  alleged  fraud  in  the  con- 
tract sued  upon,  but  admitted  payment  of 
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the  considenition  monej  under  protest  af- 
finnmg  the  fraud:  held,  that  the  receipt  of 
pajmoit  was  no  waiver  of  the  defense, 
and  defendant  was  not  estopped  from 
showing  firaad.  Bu99eH  y.  Amador^  3  CaL 
402. 

117.  To  avoid  circuity  by  driving  de- 
fendant to  a  cross  action  on  a  warranty, 
he  is  permitted  to  set  np  the  breach  there- 
of in  defense,  either  in  mitigation  of  dam- 
ages, or  as  a  complete  answer  to  the  whole 
case.    FUfU  v.  Z^,  4  Cal.  20. 

118.  A  party  who  sues  out  a  writ  of 
replevin  from  a  justice's  court  having  no 
jurisdiction,  and  obtains  the  property,  can- 
not, in  an  action  in  the  replevin  bond,  set 
np,  as  a  defense,  the  want  of  jurisdiction  of 
tfaeoourt    MeDermMY.IiheU, 4:  C&[.llA:. 

119.  An  executed  parol  agreement  is  a 
good  defense  against  an  action  upon  a  spe- 
cialty.   Beach  V.  CavtUaud,  4  Cal.  315. 

120.  A  negotiable  note,  taken  after  ma- 
turity, is  subject  to  all  subsisting  equities 
between  the  maker  and  payee,  but  not  such 
as  subsisted  between  the  maker  and  every 
intermediate  holder.  Vinton  v.  Orcwe, 
4CU.309. 

121.  A  bare  negative  qualification  need 
never  be  averred  in  an  indictment,  but 
must  be  relied  on  as  matter  of  defense  in 
the  progress  of  the  triaL  People  v.  ^u- 
5»iA  4  CaL  341. 

122.  A  sued  B  for  twenty-two  head  of 
cattle  and  two  wagons,  and  recovered  a 
verdict  for  twelve  head  and  the  wagon, 
which  was  accepted  by  A  and  allowed  to 
stand.  C,  who  held  under  B,  was  after- 
wards sued  by  A  for  the  remainder  of  the 
ctttle:  held,  that  if  A  had  commenced 
soother  suit  against  B,  his  former  recov- 
eiy  would  have  been  a  complete  bar  to  the 
action,  and  if  B  could  plead  the  former 
recovery  in  bar,  so  could  C,  who  claimed 
immediately  through  B.  Ounningham  v. 
Harrie,  5  Cal.  81. 

123.  It  is  not  a  good  plea  to  allege  that 
the  note  sued  on  is  the  property  of  another 
and  not  of  the  plaintiff,  without  showing 
some  substantial  matter  of  defense  against 
the  one  asserted  to  be  the  owner,  and 
which  could  not  be  set  against  the  plaint- 
iffl    Guehee  v.  LeaciU,  5  Cal.  161. 

124  When  the  defense  of  the  wife  is  a 
special  one,  she  can  defend  for  her  own 
n0A  as  well  when  sued  jointly  with  her 
^Huhand  as  if  the  trial  was  separate. 
^2^|Nvy  V.  Deuprey^  5  CaL  388. 


125.  Where  the  answer  shows  that  the 
demurrer  was  to  the  validity  of  the  con- 
tract which  gave  rise  to  the  claim,  and  this 
averment  is  found  to  be  true  as  alleged 
by  the  judge  at  nisi  prius  upon  an  inspec- 
tion of  the  record  of  the  case,  the  judg- 
ment upon  demurrer  is  a  bar  to  the  suit. 
Robinson  v.  Howard^  5  Cal.  429. 

126.  A  defense  that  the  affidavit  of  ar- 
rest is  insufficient  cannot  be  set  up  by 
third  parties,  and  not  even  by  the  defend- 
ant himself,  after  judgment  in  an  action  on 
the  bail  bond.     Matoon  v.  Eder,  6  Cal.  59. 

127.  When  in  a  proceeding  for  the  pro- 
tection of  the  creditor's  property,  insti- 
tuted by  one  of  the  insolvent  firm  against 
his  partners,  in  the  same  court  wherein 
assignees  have  been  appointed  in  insolv- 
ency proceedings  by  the  firm,  which, 
however,  are  void,  and  an  order  is  made 
that  the  assignees  pay  over  the  fund  to  a 
receiver  appointed  by  the  court,  it  is  no 
answer  or  defense  that  the  fund  has  been 
attached  in  their  hands  in  actions  brought 
by  the  creditor,  or  that  it  had  been  at- 
tached in  the  hands  of  a  former  receiver, 
appointed  by  the  same  court,  from  whom 
they,  under  a  like  order,  had  received  it. 
Adams  v.  Haskell^  6  Cal.  116. 

128.  A  defense  that  promissory  notes 
were  made  by  one  partner,  in  the  firm 
name,  but  for  his  own  private  use,  would 
not  be  good  against  the  holder  without  no- 
tice of  the  fraud.  Rich  v.  JDavis^  6  Cal. 
141. 

129.  A  defense  which  was  fully  adjudi- 
cated in  another  suit  between  the  same 
parties  cannot  be  considered  a  second  time. 
Ih.  142. 

130.  A  principal  may  sue  in  his  own 
name  on  a  contract  in  writing,  made  and 
signed  by  his  agent,  without  disclosing  his 
principal.  But,  in  such  a  case,  the  defend- 
ant may  make  the  same  defenses  against 
the  newly  discovered  principal  as  he  could 
against  die  agent  with  whom  he  dealt  as 
principal.     Ruiz  v.  Norton,  4  Cal.  358. 

131.  The  writ  of  restitution  obtained  in 
an  action  of  forcible  entry  and*  detainer, 
does  not  determine  either  the  right  of 
property  or  the  right  of  possession,  and 
constitutes  no  defense  to  an  action  of  eject- 
ment    Mitchell  V.  Osgood,  6  Cal.  148. 

132.  It  is  no  defense  to  a  note  given  by 
one  partner  to  the  other,  for  an  interest  in 
land  held  jointly  by  both,  that  the  payee 
of  a  note  had  deceived  his  partner — ^the 
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maker — in  the  division  of  partnership 
stock,  and  was  indebted  therefor  in  an 
amount  equal  to,  or  greater  than  the  sum 
due  on  the  note.  Case  v.  Maacey^  6  Cal. 
277. 

133.  A  discharge  in  insolvency  made 
in  chambers  by  the  district  judge,  in  the 
same  district,  but  in  another  county  from 
that  in  which  the  proceedings  were  insti- 
tuted, is  no  defense  to  an  action  against  an 
insolvent.  Objections  which  go  to  the  ju- 
risdiction may  properly  be  taken  on  triaL 
Turner  v.  Mcllhaneyy  6  Cal.  288. 

134.  Although  a  party  set  up  an  equita- 
ble defense  to  an  action  at  law,  he  is  not 
confined  to  that  proceeding.  He  may  let 
the  judgment  go  at  law,  and  file  his  bill  in 
equity  for  relief.  Lorraine  v.  Long^  6 
Cal.  453. 

135.  There  is  no  particular  sanctity 
about  a  sealed  instrument  which  will  es- 
top a  party  from  alleging  fraud  in  the  ex- 
ecution or  in  the  obtaining  of  it ;  on  the 
contrary,  fraud  is  a  legitimate  defense  at 
all  times  and  in  all  proceedings,  at  least 
under  our  system.  Hopkins  v.  Beardj  6 
Cal.  665. 

136.  Where,  in  an  action  on  a  promis- 
sory note,  the  defense  set  up  is,  that  the 
defendant  executed  said  note  as  the  con- 
sideration for  a  deed  from  plaintiff  for 
certain  land  under  false  and  fraudulent 
representations ;  that  plaintiff  had  an  in- 
terest therein ;  the  defendant,  if  he  would 
avoid  payment,  must  offer  to  surrender  the 
deed  to  be  canceled,  so  that  both  parties 
could  have  been  remitted  to  their  original 
rights.  Tissot  V.  Throckmortonj  6  Cal. 
473. 

137.  The  defense  that  defendant  asked 
by  advice  of  a  counsel  must  show  that  such 
advice  was  given  upon  a  full  and  fair  state- 
ment of  the  case.  Bliss  v.  Wyman^  7  Cal. 
257. 

138.  Sureties  of  a  bail  bond  cannot 
avail  themselves,  as  a  defense  to  an  action 
thereon,  of  an  insufficiency  of  the  justi- 
fication of  the  undertaking.  People  v. 
Carpenter,  7  Cal.  403. 

139.  If  there  be  any  consideration  for 
the  assignment  of  a  note,  then  the  assignee 
is  a  holder  for  value,  and  the  maker  is 
precluded  from  resorting  to  any  defense 
that  he  might  make  against  the  payee, 
were  the  suit  brought  by  him.  Payne  v. 
BensUy,  8  Cal  266. 

140.  Commercial  paper,  transferred  be- 


fore maturity,  as  collateral  security  for  a 
preexisting  debt,  is  not  subject  to  the  de- 
fenses of  payor  against  payee.  Payne  v, 
Bensley,  8  Cal.  266 ;  Rohinsm  v.  Smithy 
14  Cal  98 ;  Naglee  v.  Lyman^  14  CaL 
454. 

141.  The  claim  of  defendant  must  be 
affirmatively  set  forth  by  him,  in  his  an- 
swer. The  plaintiff  is  not  supposed  to 
know  the  nature  of  the  defendant's  adverse 
claim.     AKtcheU  v.  Steelman,  8  Cal.  369. 

142.  If  an  answer  does  not  deny  specif- 
ically that  the  money  was  loaned,  but  ad- 
mits that  interest  was  to  be  paid  upon  the 
amount,  the  issue  goes  to  show  that  it  was 
a  loan  and  not  a  purchase.  Lee  v.  Evans^ 
8  Cal.  434. 

143.  K  a  judgment  would  not  support 
an  action  by  the  pluntiff  against  the  de- 
fendants, it  must  be  equally  unavailing 
when  offered  in  defense  as  a  former  re- 
covery in  an  action  upon  an  original  de- 
mand.   Kane  v.  Cook,  8  Cal.  457. 

144.  In  all  cases  a  fraudulent  conceal- 
ment of  the  fact  upon  which  the  existence 
of  the  cause  of  action  accrues,  is  a  good 
answer  to  the  plea  of  the  statute  of  limita- 
tions,    lb.  461. 

145.  A  debtor  has  the  right  to  par- 
chase  cross-demands  against  the  partner- 
ship, and  to  set  them  up  as  a  defense  to 
the  debt  due  by  him  to  the  partnership. 
Naglee  v.  Alintum,  8  Cal.  544. 

146.  If  an  assignor  is  guilty  of  such 
fraud  as  would  avoid  the  contract,  and 
that  the  assignee  was  bound  by  his  acts, 
the  defendant  could  not  avail  himself  of 
such  a  defense,  unless  fraud  was  alleged 
in  the  answer.  CaL  Steam  Nov.  Go.  v. 
Wright,  8  Cal.  592. 

147.  In  an  action  on  a  promissory  note, 
executed  by  defendant,  Uie  defense  was, 
that  he  was  only  a  surety  for  the  maker, 
and  that  plaintiff  had  neglected  to  bring 
suit  in  due  time,  and  no  notice  of  demand 
and  protest  was  given :  held,  that  mere 
neglect  to  sue  is  no  defense.  Kritzer  v. 
Milh,  9  Cal.  23. 

148.  Where  the  defendants  employed 
the  plaintiff  to  superintend  the  erection  of 
a  building,  of  which  he  was  one  of  the 
contractors,  they  cannot  plead  that  it  is 
against  public  policy  that  he  should  oc- 
cupy two  positions  of  which  the  interests 
were  in  confiict,  in  defense  of  an  action 
brought  by  him  for  services  as  superin- 
tendent    Shaw  V.  Andrews^  9  CaL  74. 
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149.  As  the  plmntiff  is  compelled  to  set 
out  everj  fact  necessary  to  constitute  his 
cause  of  action,  the  defendant  is,  every 
new  matter  of  defense.  This  is  required 
by  the  true  principles  of  pleading.  Piercy 
V.  Sabin,  10  CaL  27 ;  Glazer  v.  Oift, 
10  Cal.  304. 

150.  A  defense  wherein  the  onus  of 
proof  is  thrown  upon  the  defendant,  that 
matter  to  be  proved  by  him  k  new  matter, 
la  where  the  defendant  concedes  the  plaint- 
iff once  had  a  good  cause  of  action,  but 
iDgists  that  it  no  longer  exists.  Piercy  v. 
Sabin,  10  CaL  27. 

151.  A  defense  arising  from  a  verbal 
contract  for  the  sale  of  land,  accompanied 
with  acts  of  part  performance,  taking  the 
contract  from  the  operation  of  the  statute, 
18  permissible  under  our  system  of  prac- 
tice, in  an  action  of  ejectment  for  the  re- 
covery of  the  premises.  Aryuello  v.  Bd- 
iiigery  10  Cal.  160. 

152.  At  common  law  a  party  was  not 
permitted  to  plead  a  want  of  consideration 
as  a  defense  to  an  action  upon  a  sealed 
instrument,  the  presumption  of  the  exist- 
ence of  a  consideration  being  absolute  and 
conclusive.  Mc  Carty  v.  Be<ich,  1 0  Cal.  463. 

153.  A  defense  that  the  note  was  made 
payable  to  order,  and  was  afterwards  fraud- 
ulently made  payable  to  bearer,  and  that 
defendant  paid  the  note  before  the  plaint- 
iff became  assignee  of  it,  and  plaintiff  be- 
came assignee  after  the  note  was  due,  is 
good.     Sherman  v.  RoOherg,  \\  Cal.  41. 

154.  M.,  a  married  woman,  had  a  sum 
of  money  left  her  by  bequest,  during  cov- 
erture ;  she  and  her  husband  joined  in  a 
power  of  attorney  to  O.,  authorizing  him 
to  demand  and  receipt  for  the  money.  O. 
received  the  money  under  said  power. 
Some  time  after  the  receipt  of  the  money 
by  0.  the  husband  died.  M.  sued  O.  to 
recover  the  money,  and  O.  answered: 
That  the  money  was  collected  for  the  hus- 
band, and  a  settlement  and  discharge  since 
with  his  administrator,  and  money  from 
time  to  time  was  paid  to  the  husband  dur- 
ing his  lifetime,  with  the  knowledge  of  M. : 
held,  that  the  money  was  her  separate 
property,  and  these  defenses  would  not 
avail    Diekefisan  v.  Owen,  11  CaL  75. 

155.  The  statute  on  estates  denies  any 
p>«8ent  right  to  the  State  to  take  prop- 
yl of  a  deceased  person  when  there  are 
slien  nonresident  heirs,  and  it  is  a  good 
ttswer  to  one  in  possession  to  show  a 


want  of  power  in  him  who  seeks  to  dis- 
turb it.     People  V.  Rogers,  18  CaL  166. 

156.  In  order  to  charge  attorneys  with 
negligence  in  failing  to  set  up  a  defense, 
the  plaintiff  must  prove  the  existence  of 
such  facts,  and  that  they  were  susceptible 
of  proof  at  the  trial,  by  the  exercise  of 
proper  diligence  on  the  part  of  his  attor- 
neys.    Hastings  v.  Halleek,  13  Cal.  209. 

157.  To  obtain  the  aid  of  chancery  to 
vacate  a  judgment,  a  party  must  show 
that  he  has  exhausted  all  proper  diligence 
to  defend  in  the  suit  in  which  jud^ent 
was  rendered.  Riddle  v.  Baker,  13  Cal. 
304. 

158.  A  perfect  equity  united  with  pos- 
session is  under  our  system  equivalent  for 
all  purposes  of  defense  to  a  legal  title. 
Morrison  v.  WiU<m,  13  CaL  497. 

159.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel,  against  their  con- 
sent, a  limitation  of  time  for  argument  be- 
fore the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  by  the  uncontra- 
dicted affidavits  of  the  counsel  that  the 
prisoner  was  deprived  of  the  opportunity 
of  a  full  defense  ;  for  this  is  his  constitu- 
tional right,  without  which  he  cannot  law- 
fully be  convicted.  People  v.  Keenan,  13 
Cal.  585. 

160.  Where  in  a  mortgage  to  secure 
the  purchase  money  of  land  for  which 
notes  were  given,  falling  due  at  different 
times,  the  condition  was :  "  provided  that 
previous  to  the  dates  of  said  payment,  it 
shall  have  been  decided  by  competent 
authority  that  the  title  to  said  land  is  fully 
vested  in  the  party  of  the  second  part, 
and  the  party  of  the  first  part  is  given  full 
and  peaceable  possession,"  the  holder  of 
one  of  the  notes  transferred  before  ma- 
turity may  sue  on  it  at  maturity,  although 
the  title  of  the  land  has  not  been  settled, 
and  peaceable  possession  not  given.  The 
fact  that  the  purchaser  of  the  note  saw  the 
mortgage  and  note,  was  no  notice  to  him 
of  any  valid  defense  to  the  note.  Rohin- 
san  V.  Smith,  14  CaL  100. 

161.  A  defendant  having  no  defense  to 
an  action  cannot  go  into  equity  and  en- 
join a  judgment  by  default  on  the  ground 
that  the  sheriff's  return  of  service  on  him 
is  false,  and  that  in  fact  he  had  no  notice 
of  the  proceedings.  Gregory  y.  Ford,  14 
CaL  141 ;  Gibbons  v.  ScoU,  15  Cal.  286 ; 
Logan  v.  HiUegass,  16  Cal.  202. 

162.  If  parties  consent  that  defenses 
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Other  than  those  alleged  in  their  answers 
may  be  set  up,  thej  must  be  presented 
hj  regular  written  allegations  in  a  prop- 
erly traversable  form,  or  they  will  be  dis- 
regarded. BoffffS  y.  Merced  Aftn.  Co.f  14 
Cal.  380. 

163.  Where  there  are  several  separate 
defenses,  each  of  which  is  sufficient  to  de- 
feat the  action,  and  these  defenses  are  sub- 
mitted to  the  jury,  with  evidence  in  sup- 
port of  each,  and  the  verdict  is  general  for 
the  defendants,  it  cannot  be  set  aside  if  it 
be  right  as  to  any  one  issue,  though  wrong 
on  all  the  others.  Ktdd  v.  Laird^  15  Cal. 
182. 

1 64.  In  an  action  for  the  price  of  goods 
sold  and  delivered,  there  being  a  war- 
ranty as  to  the  quality  of  the  goods,  the 
breach  of  the  warranty  may  be  relied  on 
in  defense,  by  way  of  recoupment  to  miti- 
gate the  amount  recovered ;  but  it  is  not 
available  as  a  complete  defense  to  the  ac- 
tion.   Ecarl  V.  BuU,  15  Cal.  425. 

1 65.  Mrs.  L.,  a  defendant,  when  a  femme 
sole  contracted  a  debt,  upon  which  judg- 
ment by  default  was  recovered  against 
her,  and  an  appeal  taken  in  her  name  to 
the  supreme  court,  where  the  judgment 
was  affirmed.  Subsequently,  judgment 
was  obtained  against  plaintiiST  here,  as 
surety  on  her  appeal  bond.  This  judg- 
ment he  paid  by  giving  his  note  in  full 
satisfaction.  He  now  sues  Mrs.  L.  for  the 
sum  so  paid:  held,  that  she  cannot  de- 
fend on  the  ground  that  the  pap^r  on 
which  the  first  suit  against  her  was  brought 
expressed  no  consideration,  and  that  the 
complaint  therein  averred  none,  and  that 
hence  no  demand  is  shown  against  her, 
the  judgment  of  the  supreme  court  being 
conclusive  so  long  as  it  stands,  cannot  be 
attacked  collaterally  on  the  ground  that 
the  parties  to  it  did  not  prosecute  the  a|>- 
peal,  but  must  be  set  aside,  if  at  all,  by  a 
direct  proceeding,  impeaching  it  for  fraud. 
Bastie  v.  Lovey  16  Cal.  72. 

166.  The  relation  of  landlord  and  ten- 
ant existed  between  plaintiff  and  defend- 
ant on  a  parol  demise  from  month  to  month, 
rent  being  payable  in  advance,  on  the  first 
day  of  each  month.  November  1st,  1858, 
defendant,  being  in  possession,  denied 
plaintiff's  title  and  refused  to  pay  rent 
December  23d,  1858,  plamtiff  sued  de- 
fendant in  a  justice's  court  for  rent  due 
November  1st  and  December  1st,  1858, 
and  had  judgment,  which  was  paid.   Janu- 


ary 8th,  1859,  plaintiff  served  on  defendant 
notice  to  quit,  on  the  ground  of  forfeiture 
for  nonpayment  of  rent;  defendant  re- 
fused to  quit  or  surrender  the  premises. 
Plaintiff  brings  ejectment  Defendant 
answers  ;  denying,  am<»g  other  things, 
plaintiff's  title,  and  his  own  relation  of 
tenant:  held,  that  plaintiff  is  entitled  to 
recover ;  that  the  denial  of  title  and  the 
relation  of  tenant  made  defendant  a  tres- 
passer, not  entitled  to  notice  to  quit ;  thai 
no  special  demand  for  payment  of  rent  was 
necessary  to  work  a  forfeiture ;  that  defend- 
ant could  not  deny  title,  and  yet  claim  the 
benefit  of  holding  in  subordination  to  it 
Smith  V.  Ogg  Shaw,  16  Cal.  89 ;  92. 

167.  A  party  having  secured  a  me- 
chanic's  lien  under  the  statute,  does  not 
forfeit  or  waive  it  by  causing  an  attach* 
ment  to  be  issued  and  levied  upon  prop- 
erty of  the  debtor  to  secure  the  same  de- 
mand. The  two  remedies  are  cumulative, 
and  both  may  be  pursued  at  the  same 
time,  and  if  the  party  attempts  to  pursue 
them  in  separate  actions,  he  might  be  put 
to  his  election  ;  but  it  is  no  defense  to  an 
action  to  enforce  the  mechanic's  lien,  that 
in  a  previous  suit  for  the  same  debt  an 
attachment  was  issued  and  levied  upon  the 
property  of  the  debtor,  particularly  when 
such  suit  had  been  dismissed,  and  nothing 
was  realized  by  the  attachment  JBrennan 
V.  Stposey,  16  CaL  142. 


XY.    EviDEKCE    I7POX    ISSUE    JOINED. 

168.  In  chancery,  when  a  cause  is  heard 
on  bill  and  answer,  all  the  material  allega- 
tions of  the  answer,  whether  upon  knowl- 
edge or  upon  information  and  belief,  are 
to  be  assumed  as  true,  provided  the  facts 
and  circumstances  disclosed  by  the  answer 
are  not  wholly  inconsistent  with  a  general 
afllrmation   or  denial  contained  therein. 

Von  Schmidt  v.  Huntinfftan,  1  Cal.  69. 

169.  Where  a  bill  was  filed  to  set  aside 
and  vacate  a  judgment  on  the  ground  that 
it  was  obtained  through  fraud,  venali^, 
and  corruption,  and  these  charges  were  tdl 
sufficiently  denied  in  the  answer,  and  the 
cause  was  heard  on  the  pleadings :  held, 
that  the  effect  of  the  denial  in  the  answer 
was  the  same  as  if  the  charges  in  the  biU 
had  been  disproved  by  testimony.  jBsft 
V.  Davis,  1  CaL  142. 
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170.  A  fact  set  forth  in  the  complaint, 
admitted  by  the  defendant's  answer,  needs 
no  proof.   Brookt  v.  Mintum^  1  Cal.  483. 

171.  Under  our  practice,  as  well  as  at 
common  law,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admission 
of  all  others  well  pleaded.  De  Ro  y. 
Cardes,  4  CaL  120. 

172.  A  denial  that  defendant  is  indebt- 
ed to  the  said  plaintiff,  in  the  manner  and 
form  set  forth,  is  a  plea  of  nil  debet  at 
common  law,  and  under  it  the  defendant 
maj  prove  an  eviction,  payment,  release, 
and  other  matters  of  discharge.  McLaren 
y.  Spalding,  2  Cal.  512. 

173.  In  an  action  against  a  sheriff  for 
refusing  to  levy  an  attachment  on  certain 
property,  as  belonging  to  the  attachment 
debtor,  testimony  that  the  property  had 
been  claimed  by  a  third  party,  and  the 
right  of  property  tried  before  a  sheriff's 
jury,  and  decided  in  favor  of  claimant,  is 
irrelevant  and  inadmissible,  when  those 
&cts  have  not  been  set  up  as  new  matter 
of  defense  in  the  answer.  Strong  v.  Pat- 
tenouy  6  Cal.  157. 

174.  There  is  no  necessity  of  a  finding 
by  the  court  of  a  fact  admitted  by  the 
pleadings.  A  finding  is  only  required 
when  the  allegation  of  a  material  fact  in 
the  complaint  is  controverted  by  the  an- 
swer so  as  to  raise  an  issue.  Sunfi  v. 
Miggridge,  8  Cal.  445. 

175.  The  denial  of  any  indebtedness 
without  a  denial  of  any  of  the  facts  from 
which  that  indebtedness  follows,  as  a  con- 
clusion of  law,  raises  no  issue.     Curtis  v. 

VanHne,  9  Cal.  38. 

176.  The  simple  denial  by  the  defend- 
ants of  all  right  in  the  plaintiff,  only  puts 
in  issue  the  right  of  the  plaintiff  to  re- 
cover as  against  the  defendants.  ITum' 
pkregi  v.  McCally  9  Cal.  63. 

177.  Under  the  old  system  of  pleading, 
a  fonuer  recovery  should  be  given  in  evi- 
dence under  the  general  issue,  in  assump- 
nt,  trover,,  case  and  ejectment,  but  under 
our  code,  only  two  classes  of  defense  are 
aUowed,  a  simple  denial  or  an  allegation 
of  new  affirmative  matter,  and  these  two 
Haaoes  of  cases  must  be  the  same  in  all 
cases.    Piercy  v.  Sabin,  10  Cal.  27. 

178.  It  is  unnecessary  to  decide  whether 
ibe  fiu!ts  as  alleged  constitute  a  title  suffi- 
cieiit  to  maintain  this  action,  as  against 
n^ere  trespassers,  as  there  is  no  sufficient 
denial  in  the  answer  of  the  allegation  of 


actual   and    peaceable   prior   possession. 
McCormick  v.  Baileg,  10  Cal.  232. 

179.  A  court  of  equity  will  relieve 
against  mistakes  as  well  as  fraud  in  a 
deed  or  contract  in  writing,  and  parol  evi- 
dence is  admissible  to  show  it,  if  it  be 
denied  in  the  answer.  Wiagenbiast  v. 
Washburn,  12  Cal.  212. 

180.  Where  the  answer  of  defendants 
stated  that  the  consideration  of  a  note, 
sought  to  be  impeached  by  creditors,  was 
money  loaned  at  the  time  of  its  date,  and 
at  various  times  subsequently,  and  the  note 
drew  interest  from  its  date  upon  the  whole 
amount,  it  admits  fraud  in  the  judgment 
on  the  note.     Scales  v.  Scott,  13  Cal.  78. 

181.  Pleadings  in  justices'  courts  are 
not  held  to  much  strictness,  and  where 
plaintiff  avers  he  is  administrator  in  fact 
of  the  intestate,  and  this  is  not  denied  in 
the  answer,  no  further  proof  of  plaintiff's 
right  to  sue  is  requisite.  lAening  v.  Gould, 
13  Cal.  599. 

182.  Anything  which  shows  plaintiff 
has  no  right  of  recovery  at  all,  or  to  the 
extent  claimed  on  the  case  as  he  makes  it, 
may  be  given  in  evidence  upon  an  issue 
joined  by  an  allegation  in  the  complaint, 
and  its  denial  in  the  answer.  Bridges  v. 
Paige,  13  Cal.  641. 

183.  Where  the  paper,  purporting  to 
be  an  admission  by  an  agent,  is  attached 
to  the  complaint  as  an  exhibit,  and  the  an- 
swer denies  the  agency,  the  paper  is  not 
evidence  until  the  agency  is  proven.  Gar- 
field V.  Knighis  Ferry  W.  Co^  14  Cal.  37. 

184.  Where  a  complaint  for  the  posses- 
sion of  land  avers  defendants  to  be  in 
possession,  and'  the  answer  does  not  deny, 
but  shows  it  affirmatively,  then,  even  if 
the  allegation  of  possession  be  not  mate- 
rial, and  therefore  not  requiring  a  denial, 
the  fact  of  possession  becomes  a  matter  of 
admission  or  agreement  between  the  par- 
ties as  an  independent  fact,  not  in  issue 
by  the  pleadings,  but  affecting  the  whole 
case.    PoweU  v.  OuUahan,  14  Cal.  116. 

185.  Where  plaintiff  avers  defendant 
is  indebted  to  him  for  cattle  sold  and  de- 
livered, and  the  answer  denies  the  aver- 
ment, defendant  may  show  anything  dis- 
proving the  contract  as  averred  ;  as  that 
another  party,  who  in  fact  sold  the  cattle, 
sold  them  as  his  own,  and  not  as  agent  of 
plaintiff,  or  that  defendant  was  not  to  pay 
until  the  cattle  were  fattened  and  slaught- 
ered.    Hawkins  v.  Borland,  14  CaL  414. 
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186.  Where  on  suit  against  defendants, 
as  members  of  a  quartz  company,  one  de- 
fendant plead  that  he  was  not  a  member 
of  the  company,  and  the  finding  of  the 
court  is  that  the  allegations  of  the  com- 
plaint are  true,  and  that  said  defendant 
was  a  member  of  the  company,  the  find- 
ing supports  a  judgment  for  plaintiff. — 
Farke  v.  Binds,  14  Cal.  417. 

187.  If  in  justification  by  the  sheriff 
under  such  attachment,  judgment  and  exe- 
cution, it  be  necessary  to  aver  in  the  an- 
swer that  the  ¥mts  of  attachment  and 
execution  were  returned  executed  by  the 
sheriff,  still  the  omission  of  this  averment, 
though  it  might  have  been  ground  of  de- 
murrer, was  no  ground  for  rejecting  all 
evidence  under  such  justification.  Walker 
V.  Woods,  15  Cal.  69. 

188.  Defendants  answered  to  an  action 
on  a  note,  by  pleading  payment,  and 
averring  payment  at  divers  times  of 
money  to  plaintiff's  intestate,  which  he 
promised  to  apply  on  the  note.  Plaintiff 
put  the  note  in  evidence  and  rested.  De- 
fendants offered  receipts  to  prove  pay- 
ment. To  rebut  this,  plaintiff  offered 
proof  tending  to  show  that  these  pay- 
ments applied  to  an  open  account  against 
defendants.  Defendants  then  proposed 
to  rebut,  by  showing  that  there  was  no 
such  account  made  or  existing— court  re- 
fused to  permit  it:  held,  that  the  court 
erred ;  that  the  burden  of  proof  was  real- 
ly on  defendants  to  prove  payments  under 
the  issue,  and  that  they  were  entitled  to 
close  the  proofs;  at  least,  to  rebut  new 
matter  set  up  by  plaintiff.  Lisman  v. 
Early,  15  Cal.  200. 

189.  Where  in  a  suit  for  a  mining 
claim,  plaintiff  in  his  complaint  states  the 
particular  facts  constituting  his  title,  and 
on  that  title  seeks  a  recovery,  and  the  an- 
swer denies  such  title,  plaintiff  must  prove 
his  title  as  averred,  at  least,  in  substance, 
and  he  cannot,  against  defendant's  objec- 
tion, recover  on  another  and  different 
title.    Eagan  v.  Ddaney,  16  CaL87. 


rv.  Examination  of  Erron  on  AppeaL 
y.  Aflflignment  of  Errors. 

1.  Beqointes  of  the  Record. 

2.  When  a  new  Trial  should  be  soogbt. 

3.  When  the  Verdict  is  to  be  reviewed. 

4.  When  an  erroneous  Instruction  is  to  be 

reviewed. 

5.  Questions  raised  on  Appeal  for  the  finl 

time. 
VI.  Proceedings  on  Appeal  as  to  Jurisdiction. 

1.  Of  the  Supreme  Court  of  the  United 

States. 

2.  Of  Foreign  CommissionerB'  Court. 

3.  Of  the  Supreme  Court  of  the  State. 

4.  Of  the  District  Court. 

5.  Of  the  County  Court. 

6.  Of  the  Court  of  Sesaons. 
VII.  When  an  Appeal  will  lie. 

VIII.  When  an  Appeal  will  not  lie. 
IX.  Appeal  from  Orders  of  Court. 
X.  Notice  of  AppeaL 
XI.  Undertaking  of  Appeal. 
XII.  Costs  on  an  Appeal. 

XIII.  Damages  for  a  frivolous  Appeal. 

XIV.  Dismissal  of  an  Appeal. 
XV.  Stay  of  Proceedings. 

XVI.  Lien  pending  an  Appeal. 


APPEAL. 

I.  In  general. 

II.  Judgment  on  an  Appeal. 
III.  The  Right  to  an  Appeal. 


I.  In  general. 

1.  A  part  J  making  a  motion  for  a  non- 
suit on  one  ground,  impliedly  waives  all 
others,  and  cannot  avail  himself  of  a  dif- 
ferent position  on  appeal  from  that  as- 
sumed in  the  court  below.  Ringgold  v. 
Haven,  1  Cal.  116;  Mateer  v.  Broum,  1 
Cal.  222. 

2.  Where  a  Ysritten  stipulation  is  filed 
by  the  parties  in  the  court  below  to  govern 
the  proceedings  there,  but  has  not  been 
brought  to  the  notice  of  the  court  for  its 
adjudication,  the  appellate  court  will  not 
regard  it     Clark  v.  Forshag,  3  CaL  291. 

3.  If  the  appellant  has  been  injured  by 
a  disregard  of  the  stipulation,  his  remedy 
must  first  be  sought  in  the  court  in  whidi 
it  is  filed,  or  in  some  court  of  original  ju- 
risdiction,   lb. 

4.  The  supreme  court  will  not  decide 
questions  not  directly  involved  in  the  case 
and  unnecessary  to  a  judgment  of  affirm- 
ance or  reversal  by  that  court.  Wesi  v. 
Smithy  5  CaL  96. 

5.  The  statute  requires  that  all  criminal 
cases  should  be  disposed  of  on  appeal, 
without  regard  to  technicalities.  People 
V.  Lockwood,  6  Cal.  206 ;  People  v.  Moare^ 
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8  CaL  93 ;  People  v.  M  Fang,  12  CaL 
368. 

6.  A  jndgment  in  insolTencj,  if  not 
reversed  on  appeal  for  an  irregularity,  is 
coodttfdve  between  the  parties.  Kohlman 
V.  Wright,  6  Cal.  231. 

7.  All  appearance  in  the  supreme  court 
on  a  former  appeal  did  not  absolve  the  de- 
fendant from  the  necessity  of  answering  a 
complaint,  or  from  the  consequences  of  his 
n^lect  to  do  se.  Grewell  v.  Henderson, 
7  CaL  292. 

8.  Hereafter  the  rule  is  established,  that 
rehearings  will  not  be  granted  with  the 
same  indulgence  as  formerly.  Andrews  v. 
Mokelumne  HiU  Co.,  7  Cal.  334. 

9.  A  judgment  or  order  may  be  re- 
versed as  prescribed  by  the  code,  but  not 
otherwise.  If,  therefore,  an  appeal  be 
given  by  that  title  in  a  particular  case,  the 
judgment  or  order  can  only  be  reviewed 
in  the  manner  therein  prescribed.  Haigkt 
V.  Gag,  8  CaL  300. 

10.  A  party  who  appears  and  contests 
a  motion  in  the  court  below  cannot  object 
on  appeal  that  he  had  no  notice  of  the  mo- 
tion.   Reynolds  y,  Harris,  14  Cal.  677. 

11.  Questions  of  discretion  in  the  judge 
below  will  not  be  reviewed  on  appeal,  ex- 
cept in  cases  of  gross  abuse,  to  the  injury 
of  the  party.     Smith  v.  BiUett,  15  Cal.  26. 

12.  An  appeal  from  an  order  refusing 
to  grant  an  injunction,  upon  preliminary 
notice,  or  frx)m  an  order  dissolving  an  in- 
junction, does  not  create  an  injunction  or 
prolong  the  restraining  order  in  the  for- 
mer case,  nor  revive  it  in  the  latter,  pend- 
ing the  appeal.  Hicks  v.  Michael,  15  Cal. 
109. 

13.  An  appeal  does  not  revive  an  in- 
jnndion  once  dissolved.     Ih.  110. 

14.  An  appeal  cannot  operate  to  create 
an  injunction  under  any  circumstances. 
lb. 

15.  On  appeal,  a  judgment  by  default 
win  be  reversed,  unless  the  record  show 
service  on  the  defendant,  or  appearance, 
though  possibly  a  judgment  so  obtained 
could  not  be  impeached  collaterally. 
Sddoss  y.  WhiU,  16  Cal.  68. 

16.  An  enlarged  discretion  is  given  to 
the  lower  courts  in  the  conduct  and  man- 
agement of  the  public  business ;  and  with 
this  discretion  an  appellate  tribunal  can- 
not interfere,  unless  it  affirmatively  appear 
that  injustice  has  been  done.  Broadus  v. 
^efam,  16  CaL  81. 


17.  If  a  judgment  be  not  void,  but 
merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by 
motion  before  judgment,  or  on  appeal,  then 
the  complaint  here,  to  enjoin  the  enforce- 
ment of  the  judgment,  should  aver  that 
plaintiff  has  paid  the  claim  for  the  recov- 
ery of  which  the  action  was  brought,  or 
that  he  has  a  valid  defense  to  the  same. 
Logan  v.  HiUegass,  16  Cal.  202. 


n.  Judgment  on  an  Appeal. 

18.  The  supreme  court,  on  reversing 
the  judgment,  may  render  such  judgment 
as  the  court  below  should  have  done. 
Gahan  v.  Neville,  2  Cal.  81 ;  Bidleman 
V.  Kewen,  2  CaL  250. 

19.  Where*  a  jury  rendered  a  verdict 
which  did  not  cany  costs  "  and  costs  of 
suit,"  the  appellate  court  reversed  that 
part  of  the  judgment  which  gave  costs,  and 
directed  the  lower  court  so  to  modify  the 
judgment     Shay  v.  2\tolumne  Water  Co., 

6  CaL  286. 

20.  When  a  case  has  been  once  taken 
to  an  appellate  court,  and  its  judgment 
obtained  on  the  points  of  law  involved, 
such  judgment,  however  erroneous,  be- 
comes the  law  of  the  case,  and  cannot,  on 
a  second  appeal,  be  altered  or  changed. 
Dewey  v.  Gray,  2  Cal.  377;  Clary  v. 
Hoagland,  6  Cal.  687 ;   Gunter  v.  Laffan, 

7  CaJ.  592 ;  CaUfomia  Steam  Nov.  Vo.  v. 
WrigJu,  8  Cal.  592 ;  Cahoon  v.  Levy,  10 
Cal.  216 ;  Davidson  v.  DaUas,  15  Cal.  82. 

21.  At  common  law,  the  appellate  court 
either  affirms  or  reverses  the  judgment 
upon  the  record  before  it,  and  the  opinion 
which  is  rendered  is  advisory  to  the  infe- 
rior court,  and  after  the  reversal  of  an  er- 
roneous judgment,  the  parties  in  the  court 
have  the  same  rights  that  they  originally 
had.     Steams  v.  Aguirre,  7  Cal.  448. 

22.  After  the  plaintiff  had  appealed  up- 
on a  statement  agreed  upon  as  containing 
the  facts  and  evidence  of  his  case,  and  a 
judgment  has  been  pronounced  against 
hun,  going  to  the  whole  merits  of  the  con- 
troversy, it  would  be  exceedingly  improp- 
er to  allow  him  an  opportunity  to  alter 
or  change  the  facts  upon  a  second  trial. 
Gunter  v.  Laffan,  7  Cal.  592. 

23.  It  would  only  be  where  there  was 
undoubted  error  that  the  appellate  court 
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could  review  and  correct  a  former  decis- 
ion.    Osbom  V.  Hendricksarij  8  Cal.  32. 

24.  After  reversal  of  an  erroneous  judg- 
ment, the  parties  in  the  court  below  have 
the  same  rights  which  they  originally  had. 
Phelan  v.  Supervisors  of  San  Francisco, 
9  Cal.  16. 

25.  Where  a  final  judgment  on  demur- 
rer to  the  complaint  sustaining  the  demur- 
rer is  reversed  on  appeal,  the  plaintiff  has 
the  right  to  amend  on  application  to  the 
court  below.     lb. 

26.  The  supreme  court  will  reverse  the 
judgment  of  the  court  below  where  the 
facts  found  by  the  court  are  not  sufficient 
to  support  the  judgment  Davis  v.  Cald- 
well, 12  CaL  126. 

27.  Where  a  case  is  appealed  from  the 
district  court,  to  the  supreme  court  and  the 
supreme  court  reverses  the  judgment  of 
the  district  court,  and  directs  the  entry  of 
a  final  judgment,  such  judgment  can  be 
entered  by  the  clerk  of  the  district  court 
in  vacation.  McMillan  v.  Richards,  12 
Cal.  468. 

28.  K  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  cor- 
rected in  the  supreme  court  at  appellant's 
cost     Tryon  v.  SuUon,  13  Cal.  49L 

29.  Where  a  suit  is  pending  in  the  su- 
preme court  on  appeal,  the  judgment  be- 
low is  suspended  for  all  purposes,  and  it  is 
not  evidence  upon  the  questions  at  issue, 
even  between  the  parties.  WoodUmry  v. 
Bowman,  13  Cal.  634. 

30.  Wliere  a  judgment  is  against  two, 
one  of  whom  only  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  dam- 
ages, the  damages,  with  the  costs,  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  a 
judgment  McMillan  v.  Vischer^  14  Cal. 
241. 

31.  After  a  judgment  has  been  ren- 
dered on  appeal,  a  material  modification  of 
such  judgment  should  not  be  made  upon 
a  petition  for  rehearing;  the  rehearing 
should  first  be  granted.  Clark  v.  Boyreau, 
14  Cal.  638. 

32.  The  provision  of  the  code  authoriz- 
ing the  supreme  court,  on  the  reversal  or 
modification  of  the  judgment  or  order  be- 
low, to  make  restitution  of  the  property 
and  rights  lost  by  the  erroneous  judgment 
or  order,  does  not  exclude  the  lower  court 


from  exercising  the  same  power.     Rey- 
nolds  V.  Harris,  14  Cal.  677. 

33.  Where  judgment  is  entered  against 
*^  the  defendants,"  some  of  whom  were  not 
sued,  though  their  names  appeared  as  de* 
fendants  by  a  mistake  of  the  clerk  in  en- 
titling the  cause,  the  error  may  be  correct- 
ed in  the  supreme  court  or  the  court  below, 
on  motion.  Browner  v.  Davis,  15  CaL 
11. 

34.  In  theory,  issue  is  joined  in  the  su- 
preme court  upon  the  assignment  of  errors 
made  upon  the  record.  The  case  may  be 
regarded  as  a  new  and  distinct  action. 
Upon  the  issue  thus  made  the  judgment  of 
the  court  must  rest,  and  thai  judgment 
affirms  the  law  on  the  matter  presented 
for  adjudication,  and  fixes  the  rights  of 
the  parties  under  the  law.  Davidson  y. 
Dallas,  15  Cal.  83. 

35.  Where  the  judgment  below  is  re- 
versed and  the  cause  remanded  for  new 
trial,  it  must  be  retried  in  pursuance  of 
the  principles  of  law  declared  in  the  opin-^ 
ion  of  the  appellate  court  The  directions 
of  the  opinion  become  a  portion  of  the 
judgment     lb.  84. 

36.  The  supreme  court  will  not  reverse 
the  judgment  of  the  court  below  to  afibrd 
the  plaintiff  an  opportunity  to  amend  his 
complaint,  he  not  having  offered  to  amend 
below — there  being  no  error  in  the  re- 
cord.    Gibbons  v.  Scott,  15  CaL  286. 

See  Judgment. 


m.  The  Right  to  an  AppeaIt. 

37.  Where  an  order  granting  a  new 
trial  was  made  in  the  court  below  upon 
the  payment  of  costs,  and  the  defendants 
paid  the  costs,  and  the  plaintiff  then  ap- 
pealed from  the  order,  and  a  motion  was 
made  to  dismiss  the  appeal  on  the  ground 
that  the  acceptance  of  the  costs  by  the 
plaintiff's  attorney  was  a  waiver  of  the 
right  to  appeal :  held,  that  the  acceptance 
of  the  costs  was  not  a  waiver  of  the  right 
to  appeal,  and  the  motion  was  accordingly 
denied.     Tyson  v.  Wells,  1  CaL  378. 

38.  An  appeal  cannot  be  prosecuted  by 
a  stranger  to  the  record — ^he  must  resort 
to  his  remedy  at  law.  Montgomery  y. 
Leavenworth,  2  CaL  57;  Adams  t.  Woods^ 
8  CaL  315. 

39.  Where  parties  stipulate  not  to  ap- 


APPEAL. 


113 


Examination  of  Errors  on  Appeal. — Assignment  of  Errors. — Requisites  of  the  Record. 


peal,  a  court  of  equity  will  interfere  never- 
theless to  correct  fraud,  or  mistake  ap- 
pearing on  the  face  of  an  award.  Mul- 
drow  ▼.  Norris,  2  Cal.  78. 

40.  Where  an  appeal  is  taken  and  per- 
fected after  the  death  of  the  appellant: 
held,  that  there  was  no  authority  to  pros- 
ecute the  appeal,  but  that  all  proceedings 
should  have  been  stayed  until  the  execu- 
tor or  the  administrator  could  be  suggest- 
ed as  a  party.  Sanchez  v.  Hooch,  5  Cal. 
248. 

41.  The  fact  that  a  bill  of  exceptions 
was  Dot  signed  more  than  ten  days  afler 
the  trial,  cannot  defeat  a  party's  right  to 
appeal.  People  v.  Martin,  6  Cal.  478 ; 
People  V.  Woppner,  14  Cal.  437  ;  People  v. 
Lee,  14  Cal.  511. 

42.  In  an  action  against  the  husband 
alone^  the  homestead  right  cannot  be  de- 
termined ;  the  wife  also  must  be  before 
the  court,  and  the  husband  has  not  even 
the  right  of  appeal  in  such  a  case,  as  the 
judgment  could  not  affect  the  homestead. 
Kraemer  v.  Revalk,  8  Cal.  75. 

43.  Where  an  appeal  is  given  by  the 
statute,  that  remedy  is  exclusive,  and  must 
be  pursued,  and  a  writ  of  error  will  only 
lie  in  cases  where  no  appeal  is  given  by 
the  act     Haight  v.  Gay,  8  Cal.  300. 

44.  There  can  be  no  doubt  of  the  right 
of  a  party  to  appeal,  either  from  a  judg- 
ment of  an  order,  or  from  both  at  the 
same  time.  Marziou  v.  Pioche,  8  Cal. 
537. 

45.  Appeals  can  be  taken  only  from  the 
judgments  of  a  court ;  where  there  is  no 
judgment  of  any  tribunal  having  jurisdic- 
tion, there  can  be  no  appeal.  Wicks  v. 
Ludwig,  9  Cal.  175. 

46.  A  party  cannot  be  permitted  to 
prosecute  two  separate  and  distinct  reme- 
dies, in  the  supreme  court,  for  a  review  of 
the  same  question  at  the  same  time.  Kirk 
y.  Reynolds,  12  CaL  99. 

47.  J.  filed  his  bill  in  the  district  court 
against  T.,  alleging  a  partnership  between 
tbem,  and  praying  for  an  account  J.  then 
filed  a  petition  in  the  same  court,  setting 
forth  the  biU,  and  that  H.  B.  had  obtained 
judgment  against  T.,  and  issued  execution 
upon  the  partnership  property,  praying 
that  H.  B.  be  made  a  party,  and  for  an  in- 
jOQCtion,  which  was  granted :  held,  that  on 
•n  appeal  of  the  case,  it  does  not  lie  in  the 
mouth  of  J.  and  T.  to  say  that  H.'B.  is  not 
a  party  to  the^suit  and  has  no  right  to  ap- 
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peal.  Jones  v.  Thompson,  12  Cal.  197. 
48.  In  criminal  cases  the  prisoner  is 
not  bound  to  except  to  an  improper  ruling, 
but  may  appeal  from  any  ruling  of  the 
court  which  denies  him  a  statutory  privil- 
ege.    People  V.  Ah  Frnig,  12  Cal.  348. 


IV.  Examination  op  Errors  on  Ap- 
peal. 

49.  It  has  been  the  practice,  on  appeal, 
to  examine  the  case  only  upon  the  errors 
assigned  by  the  appellant,  and  not  to  look 
into  the  exceptions  taken  by  respondent 
Jackson  v.  Feather  River  Sf   GibsonviUe 

W.  Co.,  14  Cal.  21 ;  Seaward  v.  MalottCy 
15  Cal.  307. 

50.  Where  the  respondent  takes  no  ap- 
peal, at  least  where  he  files  no  transcript 
and  assigns  no  errors,  judgment  will  not 
be  reversed  at  his  instance.  Travers  v. 
Cfrane,  15  Cal.  20. 

51.  A  demurrer  overruled  by  consent 
cannot  be  considered  in  the  supreme  court 
Coryell  v.  Cain,  16  Cal.  572. 


y.  Assignment  of  Errors. 
1.  Requisites  of  the  Record, 

52.  Where,  on  appeal,  the  record  con- 
tained none  of  the  proceedings  of  the 
court  below,  except  the  pleadings  and 
judgments,  and  these  were  sufficient ;  no 
portion  of  the  evidence  being  returned, 
the  appellate  court  presumed  that  the  pro- 
ceedings were  regular,  and  that  sufficient 
of  the  evidence  was  adduced*  at  the  trial 
to  warrant  the  judgment.  Gonzales  v. 
Huntley,  1  Cal.  32 :  Palmer  v.  Brown, 
1  Cal.  42  ;  Ringgold  v.  Haven,  1  Cal.  115; 
Kilhum  V.  Ritchie,  2  Cal.  148. 

53.  Where  it  appears  on  the  face  of  the 
judgment  record  itself,  that  there  was  no 
trial  before  a  jury,  and  no  evidence  given 
to  the  court,  it  will  not  be  presumed  on 
appeal  that  any  evidence  was  adduced  in 
the  case,  but  the  court  will  presume  that 
the  cause  was  heard  on  the  pleadings 
alone.    Belt  v.  Davis,  1  Cal.  137. 

54.  The  appellate  court  will  not  review 
irregularities,  where  no  objection  was 
made  to  them  in  the  court  below,  and  es- 
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pecially  when  the  court  cannot  see  that 
they  ifescted  in  the  slightest  degree  the 
administration  of  substantial  justice.  Peb- 
pie  V.  Mc  Cauley,  1  Cal.  382  ;  People  v. 
Baker,  1  Cal.  405. 

55.  Where  a  written  or  printed  instru- 
ment, as  for  instance,  a  card  published  in 
a  newspaper,  is  proposed  to  be  given  in 
evidence,  and  is  rejected  by  the  court, 
such  evidence  or  the  substance  of  it  must 
be  returned  with  the  record,  or  the  appel- 
late court  will  not  review  the  decision  of 
the  court  below.  DwineUe  v.  Henriqttez, 
1  Cal.  389. 

56.  The  appellate  court  will  not  review 
the  rulings  of  the  court  below,  unless  pre- 
sented in  proper  form  in  a  statement  or 
bill  of  exceptions.  The  testimony  is  taken 
down  by  the  clerk,  but  he  is  not  author- 
ized to  say  what  decisions  the  court  did  or 
did  not  make.  Gunter  v.  Geary,  1  Cal. 
464  ;  Pierce  v.  Mintum,  1  Cal.  471. 

57.  Unless  the  record  shows  that  the 
interest  of  the  witness  was  sufficient  under 
our  statute  to  disqualify  him,  the  appellate 
court  will  deem  the  parties  entitled  to  the 
benefit  of  his  testimony.  Johnson  v.  Car- 
ry, 2  Cal.  36. 

58.  Where  an  action  in  the  district  court 
was  founded  on  a  judgment  in  the  court 
of  first  instance,  and  an  appeal  was  taken 
from  the  judgment  of  the  district  court, 
the  record  of  the  court  of  first  instance 
was  brought  up  on  certiorari,  and  the  judg- 
ment examined  in  that  form,  and  not  as  a 
part  of  the  bill  of  exceptions.  Parsons 
V.  Davis,  3  Cal.  425. 

59.  The  notice  and  affidavits  filed  on  an 
application  to  retax  costs  were  not  intro- 
duced in  the  bill  of  exceptions  or  state- 
ment: held,  that  the  judgment  must  be 
affirmed,  upon  the  presumption  that  the 
court  below  decided  properly  upon  all  the 
evidence  before  it,  Gaies  v.  Buckingham, 
4  Cal.  286. 

60.  Every  intendment  must  be  on  ap- 
peal in  favor  of  the  decision  of  the  court 
below,  and  we  have  repeatedly  held,  upon 
unquestionable  authority,  that  we  would 
not  reverse  a  cause  upon  error  of  law,  un- 
less it  clearly  appeared  that  the  party  was 
injured  by  the  error.  Johnson  v.  Septd- 
veda,  5  Cal.  151 ;  Ford  v.  HoUon,  5  Cal. 
821. 

61.  An  affidavit  of  one  of  the  attor- 
neys in  a  cause,  showing  the  objections 
made  to  the  selection  of  a  jury,  although 


embodied  in  the  transcript,  is  no  part  of 
the  record,  and  therefore  cannot  be  no- 
ticed. Magee  v.  Mokelumne  Hill  C.  and 
M.  Co.,  5  Cal.  259. 

62.  A  judgment  by  default  will  be  re- 
versed on  appeal,  where  the  record  shows 
that  the  defendant  has  not  been  legally 
served  with  process.  Joyce  v.  Joyce,  5 
Cal.  449. 

63.  If  affidavits  offered  to  show  the  in- 
competency of  a  juror  are  not  embodied 
in  a  bill  of  exceptions,  so  as  to  show  that 
the  court  below  passed  upon  them,  the 
appellate  court  is  precluded  from  exam- 
ining them.  People  v.  Stonecifer,  6  CaL 
411  ;  People  v.  JlonsheU,  10  Cal.  86. 

64.  Objections  to  the  introduction  of 
evidence  must  be  taken  on  the  trial  below, 
and  unless  so  taken,  cannot  be  assigned  as 
error  on  appeal.  Pearson  v.  Snodgrass,  5 
Cal.  479  ;  Covillaud  v.  Tanner,  7  Cal.  89 ; 
Potter  V.  Carney,  8  Cal.  574. 

65.  The  fact  of  the  appellants  having 
objected  in  the  court  below  to  the  intro- 
duction of  evidence  of  location  of  a  school 
land  warrant,  on  the  ground  that  it  was 
not  recorded  in' the  proper  office,  is  not 
sufficient  to  justify  the  appellate  court  in 
presuming  that  such  was  the  case,  when 
the  statement  on  appeal  contains  no  evi- 
dence of  the  fact.  Nims  v.  Johnson,  7 
Cal.  112. 

66.  If  a  party  complains  of  error,  and 
seeks  a  reversal,  it  is  due  to  the  court 
that  he  should  point  out  particularly 
wherein  the  error  consists ;  the  court  can- 
not be  expected  to  act  in  the  double  ca- 
pacity of  counsel  and  judges.  BrouM  v. 
Tolles,  7  Cal.  399. 

67.  It  is  impossible  for  us  to  determine 
causes  upon  the  record  alone,  without  tlie 
assistance  of  counsel,  and  that  no  brief  at 
all  is  worse  than  one  too  voluminous. 
Brown  v.  Tolles,  7  Cal.  400 ;  Mokelumne 
HiU  a  and  M.  Co.  v.  Woodbury,  10  Cal. 
187. 

68.  Chancery  cases  come  before  the 
supreme  court  upon  the  pleadings,  testi- 
mony, and  decree,  and  the  court  must 
look  to  the  whole  record,  and  see  if  there 
is  any  error  in  the  final  decree.  Still  v. 
Saunders,  8  Cal.  286 ;  Goode  v.  Smith, 
13  Cal.  85. 

69.  In  the  absence  of  a  proper  state- 
ment, the  case  must  be  decided  on  the 
judgment  roll  alone,  which  being  regular 
on   its   face,   the   judgment   should    be 
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aifirmed.  People  v.  Qutnctfy  8  Cal.  90 ; 
Macomber  v.  Chamberlain,  8  Cal.  323  ; 
Adams  Y.  City  of  Oakland^  8  Cal.  olO ; 
Coney  v.  Silverthom,  9  CaL  68  ;  EscoUe 
T.  Merle  J  9  Cal.  95;  Dickenson  v.  Van  Horn, 
9  Cal.  211  :  Karth  v.  Orth,  10  Cal.  193 ; 
/We  V.  Goldburyy  10  Cal.  313 ;  People 
▼•  (jomedoy  1 1  Cal.  70 ;  /Sa^e  v.  Smithy 
11  G^  29  ;  American  River  W,  and  M, 
Cb.  V.  Bear  River  W.  and  M.  Co.,  11  Cal. 
340;  McGiU  Y.  Rainaldi,  11  Cal.  391 ; 
Newberg  v.  Hewsony  12  Cal.  280. 

70.  Instnunents  are  sometimes  admis- 
sible for  one  purpose  and  inadmissible  for 
ftDother;  and  where  objected  to,  the 
grounds  of  the  objection  should  be  stated, 
and  in  preparing  the  record  for  appeal,  so 
mach  of  the  evidence  should  be  incorpor- 
ated as  may  be  necessary  to  indicate  the 
pertinency  and  materiality  of  the  objec- 
tions taken,  otherwise  they  cannot  be  re- 
garded.    Provost  V.  Piper,  9  Cal.  553. 

71.  Where  parties  by  an  express  stipu- 
lation agree  ^  that  judgment  be  rendered 
upon  the  law  and  fact  so  found,"  they  are  not 
l^eduded  from  going  behind  the  stipula- 
tion and  ^sisting  on  appeal  upon  any  as- 
signments of  error  previously  made.  Ca- 
haon  V.  Levy,  10  CaL  216;  Glotzb(xck  v. 
Foster,  II  Cal.  37. 

72.  By  an  assignment  of  errors,  as  the 
term  is  used  in  this  court,  is  meant  a  specif- 
ication of  the  errors  upon  which  the  ap- 
pellant will  rely,  with  such  fullness  as  to 
give  aid  to  the  court  in  the  examination 
of  the  transcript.  Sqmres  v.  Furman,  10 
CaL  298. 

73.  Where  the  findings  support  the 
judgment,  and  the  record  discloses  no  ex- 
ceptions to  the  admission  of  testimony,  or 
to  any  ruling  of  the  court,*  the  judgment 
bek>w  will  be  affirmed.  Hutchinson  v. 
Eyan,  11  CaL  142. 

74.  No  errors  can  be  assigned  which 
this  court  will  notice,  on  an  instniment 
not  embodied  in  the  statement  on  appeal, 
or  a  bill  of  exceptions.  Moore  v.  Semple, 
11  Gal.  361 ;  Smith  v.  Brannan,  13  Cal. 
116. 

75.  Instead  of  copying  into  a  statement 
for  a  new  trial  or  appeal,  deeds  and  tran- 
scripts of  record,  when  no  point  is  made 
on  the  construction  of  the  language,  a  brief 
statement  of  the  instrument  answers  every 
purpose.    KnowUs  v.  Inches,  12  Cal.  214. 

76.  Before  reversing  the  judgment  of 
the  court  below,  on  the  ground  that  a  cer- 


tain paper  was  admitted  in  evidence, 
which  was  irrelevant,  the  supreme  court 
will  require  the  irrelevancy  clearly  to  ap- 
pear. McGarrity  v.  Byington,  12  Cal. 
430. 

77.  Errors  which  are  immaterial,  and 
do  not  affect  the  substantial  rights  of  the 
parties,  are  unavailing  on  appeal,  even 
when  the  subject  of  exception ;  much  less 
so  when  they  are  permitted  without  objec- 
tion.    Paige  v.  CNeil,  12  Cal.  493. 

78.  Where  there  are  no  grounds  or 
reasons  stated  on  motions  of  nonsuit  and 
new  trial,  and  no  exceptions  taken,  errors 
cannot  be  assigned  on  appeaL  Holverstot 
v.  Bughy,  13  CaL  44. 

79.  The  fact  that  the  record  on  appeal 
is  erroneous  in  stating  that  the  parties 
waived  a  jury,  cannot  be  shown  by  an 
affidavit  of  the  judge  who  tried  the  cause. 
Smith  V.  Bramwn,  13  Cal.  115. 

80.  The  supreme  court  will  not  review 
questions  of  fact  in  cases  of  fraud,  where 
the  result  depends  upon  various  consider- 
ations of  greater  or  less  force,  to  be  found 
in  the  conduct,  dealings,  and  relations  of 
the  parties,  and  various  circumstances 
tending  with  more  or  less  directness,  to 
prove  or  repel  the  ascription  of  fraud. 
Patrick  v.  Montader,  13  CaL  441. 

81.  An  appellant  cannot  complain  of 
error,  when  the  record  shows  it  was  not 
to  his  prejudice.  Thompson  v.  Lyon,  14 
CaL  42. 

82.  Where  the  error  of  a  decree  is  ap- 
parent by  reference  to  the  bill  and  decree, 
the  party  aggrieved  may  assign  the  error 
on  appeal,  though  no  demurrer  be  inter- 
posed.    Gregory  v.  Ford,  14  Cal.  143. 

83.  Two  defendants  filed  a  joint  plea  of 
the  statute  of  limitations,  and  the  plea 
being  held  bad  as  to  one  defendant,  the 
court  on  the  trial  permitted  the  other  de- 
fendant to  file  a  separate  plea  of  the  stat- 
ute :  held,  that  this  was  no  such  gross 
abuse  of  discretion  as  to  enable  the  su- 
preme court  to  revise  it.  Robinson  v. 
Smith,  14  Cal.  254. 

84.  It  is  a  very  simple  matter  for  the 
party  appealing  to  allege,  either  at  the 
commencement  or  the  conclusion  of  hb 
statement,  that  on  appeal  he  will  rely 
upon  certain  errors  committed  by  the 
court.  Barrett  v.  Tewkshiry,  15  Cal.  353  ; 
Dobbins  v.  DoUarhide,  15  CaL  375. 

85.  Although  it  does  not  appear  from 
the  record  on  appeal  that  a  demurrer  to 
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the  complaint  was  formally  disposed  of, 
yet  if  it  does  appear  in  the  statement  that 
one  of  the  errors  relied  on  is  "  the  ruling 
of  the  court  on  the  demurrer,  and  that  the 
same  should  have  been  sustained ;"  and  if 
the  appellant  went  to  trial  without  insist- 
ing on  a  disposition  of  the  demurrer,  he 
cannot  object  in  the  supreme  court  that 
the  demurrer  was  not  formally  disposed 
of.     De  Leon  v.  Htgueray  15  Cal.  494. 

86.  Where  the  record  shows  simply  a 
statement  signed  by  the  district  judge, 
without  any  certificate  preceding  as  to  the 
correctness  of  the  statement,  and  it  does 
nQt  purport  to  be  a  statement  on  motion 
for  new  trial,  and  no  order  appears  dis- 
posing of  the  motion  for  new  trial :  held, 
that  there  is  no  statement  on  motion  for 
new  trial  or  on  appeal.  And  the  grounds 
of  the  motion  for  new  trial  not  being  filed 
within  the  time  required  by  law,  the  ap- 
peal is  from  the  judgment  alone.  Mc  Cart- 
ney  v.  Fitz  Henry ^  16  Cal.  185. 


3.   When  a  new  Trial  shatdd  be  sought 

87.  An  appeal  may  be  taken  from  a 
judgment  of  the  district  court  without 
moving  for  a  new  trial.  Innts  v.  Steamer 
Senator,  1  Cal.  459. 

88.  The  appellate  court  will  decline  to 
review  the  facts  of  a  case,  unless  an  as- 
signment of  errors  shows  that  the  court 
below  refused  an  application  for  a  new 
trial,  made  on  the  ground  that  the  verdict 
was  contrary  to  evidence,  and  that  only  as 
an  appeal  from  the  refusal  to  grant  a  new 
trial.  Smith  y.  Phelps,  2  Cal.  121 ;  Grts- 
wold  V.  Sharpey  2  Cal.  23  ;  Brown  v. 
Graves,  2  Cal.  119  ;  Ingraham  v.  Gilder- 
meester,  2  Cal.  484 ;  Whitman  v.  Suiter, 
3  Cal.  179  ;  Brown  v.  Tolles,  7  Cal.  399  ; 
Garwood  Y.  Simpson,  8  Cal.  108;  Marziou 
v.  Pioche,  8  Cal.  537  ;  Liening  v.  Gould, 
13  Cal.  599 ;  Duff  v.  Fisher,  15  Cal. 
380. 

89.  A  party  should  appeal,  if  aggrieved, 
from  an  order  granting  a  new  trial  during 
the  time  allowed  by  the  statute,  and  can- 
not, afler  taking  his  chances  upon  a  second 
trial,  rely  on  this  fact  as  error.  Brown 
V.  ToUes,  7  Cal.  399. 

90.  Errors  in  law,  occurring  in  the 
court  below,  will  be  reviewed  in  the  su- 
preme court,  although  a  new  trial  was  not 


asked.      Brown  v.   ToUes,  7  Cal.   399; 
Bice  V.  Gashirie,  13  Cal.  54. 

91.  A  notice  for  motion  for  a  new  trial, 
unaccompanied  by  the  affidavit  required 
by  statute,  will  not  entitle  the  statement  of 
the  grounds  of  the  motion  to  be  consider- 
ed on  appeal.  Adams  v.  Oity  of  Oakland, 

8  Cal.  510. 

92.  Where  the  statement  embodied  in 
the  record  is  filed  on  a  motion  for  a  new 
trial,  the  appellate  court  will  only  examine 
the  action  of  the  court  below  in  denying 
the  motion,  nor  will  it  allow  objections  to 
an  order  entered  in  the  court  below  by 
consent  of  parties.     Meerholz  v.  Sessions, 

9  Cal.  277  ;  BrotheHon  v.  Hart,  11  Cal. 
405. 

93.  Where  the  affidavits  used  in  sup- 
port of  a  motion  for  a  new  trial  are  not 
set  forth  in  the  record  on  appeal,  the 
party  moving  is  deprived  of  all  ground  of 
error  based  on  the  affidavits.  Branger  v. 
Chevalier,  9  CaJ.  362. 

94.  Where  the  evidence  is  conflicting, 
the  granting  or  refusing  a  new  trial  rests 
in  the  discretion  of  the  court  below,  and 
this  court  will  not  interfere,  wnether  the 
new  trial  be  granted  or  refused.  WeddU 
V.  Stark,  10  Cal.  302. 

95.  If  any  errors  intervened  on  the 
trial  of  a  cause,  an  order  of  the  court  be- 
low, granting  a  new  trial,  ought  not  to  be 
disturbed.  Hastings  v.  Steamer  Unds 
Sam,  10  Cal.  341. 

96.  The  supreme  court  will  not  reverse 
an  order  of  the  court  below,  in  granting 
a  new  trial,  where  there  has  been  no 
abuse  of  the  discretion  of  the  court  in 
granting  such  order.  Hanson  v.  Bern- 
hisel,  11  Cal.  340. 

97.  The  granting  a  nonsuit  on  the  facts 
is  a  question  of  law,  and  if  the  proper  ex- 
ception be  taken,  may  be  reviewed  on  ap- 
peal without  motion  for  a  new  trial.  Cra- 
vens V.  Dewey,  13  Cal.  42. 

98.  A  stipulation  to  the  effect  that  a 
statement  may  ^  be  used  on  a  motion  for 
a  new  trial  in  this  cause,  and  also  on  ap- 
peal to  the  supreme  court,**  includes  an 
appeal  from  the  judgment,  as  well  as  an 
appeal  from  the  decisions  of  the  motion 
for  new  trial.  Hastings  v.  Hcdleck,  13 
Cal.  207. 

99.  Where  the  motion  for  a  new  trial, 
though  made,  does  not  appear  to  have 
been  acted  on,  the  appellate  court  will  not 
consider  the  sufficiency  of  the  evidence  to 
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sustain  the  verdict.    Myers  v.  Casey,  14 
Cai.  543. 

100.  A  refusal  to  grant  a  new  trial  is 
no  ground  of  error,  particularly  in  an 
equity  case  where  there  may  have  been 
no  necessity  for  a  new  trial,  as  upon  appli- 
cation to  the  court,  upon  the  pleadings 
and  facts  before  it,  the  proper  decree 
might  have  been  rendered,  notwithstand- 
ing the  verdict,  or  the  error  corrected  by 
appeaL     Phelan  v.  Ruiz,  15  Cal.  90. 

101.  Refusal  to  grant  a  new  trial  will 
not  be  reviewed  on  appeal,  unless  such  re- 
fusal was  an  abuse  of  the  discretion  of  the 
court  below.  Burnett  v.  Whitesides,  15 
CaL  36  ;  Stevens  v.  Irwin,  15  Cal.  504. 

102.  A  party  cannot  appeal  from  an 
order  overruling  a  motion  for  a  new  trial, 
when  he  fails  to  prosecute  his  motion  be- 
fore the  district  court,  especially  when  the 
case  involved  complicated  facts,  and  was 
not  tried  by  the  judge  by  whom  the  alleged 
errors  were  committed.  Mahoney  v.  Wil- 
son, 15  CaL  43 ;  Frank  v.  Doane,  15  Cal. 
303 ;   Green  v.  Doant,  15  Cal.  304. 

103.  ^Where  a  motion  for  new  trial  is 
denied,  and  the  record  contains  the  state- 
ment used  on  such  motion,  but  no  state- 
ment on  appeal  from  the- judgment^  this 
court  can  only  examine  the  action  of  the 
court  below  in  denying  the  motion — ^the 
judgment  cannot  be  reviewed,  except 
through  the  order  made  upon  the  motion, 
and  from  this  order,  no  appeal  having 
been  taken,  the  case  stands  on  the  judg- 
ment rolL  Burdge  v.  Chid  Hill  and  Bear 
River  W,  Co.,  15  Cal.  198. 

104.  Motion  for  new  trial  is  addressed 
to  the  sound  discretion  of  the  court,  and 
the  supreme  court  can  interfere  only  in 
case  of  plain  abuse  of  such  discretion. 
Peters  v.  Foss,  1 6  Cal.  358. 

See  New  Tbial. 


3.  When  the  Verdict  may  he  reviewed* 

105.  Where  the  jury  has  been  waived 
by  the  parties  and  the  court  finds  the  facts, 
the  appellate  court  will  not  review  them, 
and  they  are  conclusive.  Wheeler  v.  Hays, 
3  CaL  286. 

106.  The  appellate  court  must  infer  in 
favor  of  the  verdict  of  the  court  below, 
unless  error  is  clearly  manifest.  AUen  v. 
Pkdps,  4  Cal.  259. 


107.  The  verdict  of  a  jury,  or  the  find- 
ing of  a  court  sitting  as  a  jury,  will  not 
be  disturbed  where  there  is  a  conflict  of 
testimony.  Adams  v.  Puqh,  7  Cal.  151 ; 
White  V.  Todd's  Valley  W  Co.,  8  CaL 
444;  People  v.  Ah  Ti,  9  CaL  17 ;  Beck- 
man  v.  McKay,  14  CaL  253 ;  McGarvey 
V.  Little,  15  Cal.  81  ;  Weaver  v.  Eureka 
Lake  Co.,  15  CaL  273 ;  Paul  v.  Silver, 
16  Cal.  75  ;  Baker  v.  Joseph,  16  CaL  180. 

108.  The  supreme  court  will  require  a 
ease  of  very  palpable  mistake  or  error  to 
be  made  out,  before  it  will  overrule  the 
verdict  of  the  jury  on  issue  of  fact  joined 
in  an  action  for  the  diversion  of  water. 
Brown  v.  Smith,  10  Cal.  511. 

109.  In  equity  cases,  submitted  by  the 
court  to  a  jury,  this  court  will  not  review 
the  testimony,  if  any  proof  sustains  the 
verdict  and  judgment.  Pfeiffer  v.  Riehn, 
13  Cal.  648.  ^ 

110.  There  being  some  proof  of  TOgU-. 
gence,  the  supreme  court  will  not  on  ap- 
peal review  the  verdict  based  upon  negli- 
gence. Algier  v.  Steamer  Maria,  14  Cal. 
171 ;  HvU  V.  Sacramento  Valley  R.  R. 
Co.,  14  CaL  389. 

111.  This  court  will  not  set  aside  the 
findings  of  the  court  below  on  conflicting 
proofs,  especially  in  regard  to  the  value  of 
rents,  or  damage  to  property,  both  being 
of  uncertain  ascertainment.  Paul  v.  SU" 
ver,  1 6  CaL  75. 

112.  Where  there  is  some  evidence  to 
support  the  verdict,  and  a  motion  for  a 
new  trial  is  overruled,  the  supreme  court 
will  not  interfere.  Baxter  v.  McKinUxy, 
16  CaL  77. 

113.  The  supreme  court  will  consider 
only  errors  of  law,  to  which  exceptions 
have  been  regularly  taken.  The  findings 
of  the  court  below  on  the  facts  will  not 
be  reviewed.  Mc  Cartney  v.  Fitz  Henry, 
16  CaL  185. 

See  Vebdict. 


4.   When  an  erroneous  Instruction  may  be 

reviewed. 

114.  The  charge  to  the  jury  should  be 
given  with  reference  to  the  testimony  ad- 
duced on  the  trial,  and  where  the  charge 
is  returned  on  appeal,  but  no  portion  of 
the  testimony,  the  appellate  court  will  not 
undertake  to  determine  the  nature  of  the 
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charge.     People  v.  Mc  Gatdey,  1  Cal.  385. 

115.  An  erroneous  instruction  may  be 
assigned  as  error  if  there  is  any  evidence 
rendering  it  pertinent  to  the  issue.  Buz- 
zed V.  Bennett,  2  Ca!.  102. 

116.  Errors  assigned  upon  instructions 
given  by  the  court  below  will  not  be  con- 
sidered by  this  court,  unless  there  is  an 
authenticated  statement  of  the  evidence 
to  show  the  pertinency  or  relevancy  of 
such  instructions.  Nelson  v.  MitcheU,  10 
Cal.  93. 

117.  For  error  in  refusing  to  give  an 
instruction  to  the  jury,  the  supreme  court 
will  not  undertake  to  determine  how  far 
the  party  excepting  was  prejudiced,  but 
will  reverse  the  judgment  Bitsenius  v. 
Gojffee,  14  Cal.  93. 

118.  Where  instructions  to  the  jury  are 
not  excepted  to  at  the  time  they  are  giv- 
en oyefused,  and  a  motion  for  new  trial 
is  nflbe  for  ecror  in  giving  or  refusing 
such  instructions,  they  cannot  be  consid- 
ered on  appeal  from  the  order  denying  the 
motion*     Collier  v.  Corbett,  15  Cal.  186. 

119.  In  criminal  cases,  if  the  instruc- 
tions to  the  jury  are  erroneous  under  any 
and  every  state  of  facts,  the  supreme 
court  will  review  them,  even  though  there 
be  no  statement  of  facts — ^because  it  nec- 
essarily appears  that  the  court  erred,  to 
the  prejudice  of  defendant  People  v. 
Levtson,  16  Cal.  100. 

1 20.  But  where  the  instruction  may  he 
correct  under  any  state  of  facts,  then  the 
supreme  court  presumes  in  favor  of  the 
judgment  below,  and  will  not  reverse  it 
when  there  is  no  statement  of  facts  or  bill 
of  exceptions — ^because  the  appellant  must 
show  affirmative  error.     lb, 

121.  A  refusal  to  give  an  instruction 
cannot  be  urged  as  error  for  the  first  time 

'  on  a  petition  for  a  rehearing  on  appeal. 
Payne  v.  TreadweU,  16  Cal.  247. 
See  Instructions. 


5.   Questions  raised  on  Appeal  for  the  first 

time, 

122.  A  party  cannot  argue  an  objec- 
tion to  the  sufficiency  of  the  answer  in 
the  supreme  court  for  the  first  time,  the 
objection  being  different  from  that  which 
he  raised  in  the  court  below.  Grogan  v. 
Ruckle,  1  CaL  196. « 


123.  Errors  cannot  be  relied  upon  in  an 
appellate  court  which  are  not  taken  advan- 
tage of  and  raised  at  the  trial.  Morgan 
V.  Hugg,  5  Cal.  410. 

124.  An  error  that  there  was  an  excess 
in  the  judgment  by  the  calculation  of  in- 
terest and  costs  cannot  be  raised  for  the 
first  time  on  appeal.  Gvy  v.  Fraiddin^ 
5  Cal.  417. 

125.  Objections  to  the  form  of  a  com- 
plaint cannot  be  raised  for  the  first  time 
on  appeal.     Sutter  v.  Cox,  6  CaL  415. 

126.  The  objection  to  the  form  of  the 
verdict  should  have  been  made  on  a  mo- 
tion for  a  new  trial,  and  not  on  appeal  for 
the  first  time.  Hartman  v.  Burlingcnne, 
9  Cal.  564. 

127.  Where  parties  went  to  trial  npon 
the  issues  made,  it  was  af^enirards  too  late 
to  object  for  the  first  time  on  appeal  that 
the  proper  mode  of  proceeding  was  not 
adopted  by  interveners  in  the  action. 
McKenty  v.  Gladwin,  10  Cal.  228. 

128.  When  the  defects  in  a  complaint 
are  of  such  a  serious  character  as  to  show 
that  plaintiff  could  not  at  any  time  obtain 
any  judgment  upon  the  cause  of  action 
alleged,  then  the  objection  may  be  made 
for  the  first  time  in  the  supreme  court 
HenUch  V.  Porter,  10  Cal.  561. 

129.  It  would  require  clear  proof  that 
the  purposes  of  the  water  for  the  saw  mill 
which  had  been  appropriated  were  ter- 
minated, to  hold  that  the  title  to  the  water 
was  abandoned,  and  this  question  cannot 
be  first  raised  on  appeal.  McDonald  v. 
Bear  River  and  Auburn  W.  and  M,  Co,, 
13  Cal.  236. 

130.  The  question  of  limitation  cannot 
be  raised  on  appeal,  unless  presented  in 
some  form  on  the  trial  below,  even  though 
it  be  pleaded.     lb,  238. 

131.  Where  a  bill  in  equity  shows  on 
its  face  that  plaintiff  is  not  entitled  to  re- 
lief, the  defect  may  be  taken  advantage  of 
in  the  appellate  court,  even  though  no  de- 
murrer be  filed.  White  v.  Fratt,  13  Cal. 
525. 

132.  An  objection  that  an  account  pre- 
sented to  the  supervisors  of  a  county  was 
not  "  authenticated "  as  required  by  stat- 
ute cannot  be  taken  on  appeal  for  the  first 
time.  RandcUlv.  Tuba  County,  14  Cal.  222. 

133.  An  objection  that  the  court  below 
directed  the  jury  to  find  specially  as  to  a 
particular  fact,  comes  too  late  if  made  on 
appeal  for  the  first  time,  it  not  appearing 
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that  the  party  objecting  was  injured  by 
the  direction.  People  v.  Chu  Quong,  15 
CaL  333. 

134.  An  objection  that  the  finding  is 
qualified  by  the  words  ^^as  to  plaintiff, 
Parke,"  and  that  the  facts  showing  this 
special  relation  to  him  ought  to  have  been 
found,  should  have  been  taken  below,  and 
caonot  be  raised  for  the  first  time  on  ap- 
peal    Parke  v.  ffindy  14  CaL  418. 

135.  The  objection  to  a  complaint  in  forc- 
ible entry  and  detainer,  that  it  does  not  aver 
''actual "  possession,  only  " possession "  be- 
ing used,  was  a  mere  defect  in  pleading, 
which  should  have  been  taken  advantage 
of  below,  where,  if  the  objection  be  good, 
the  complaint  could  have  been  amended ; 
but  it  cannot  be  urged  in  the  supreme 
court  for  the  first  time.  Minium  v.  Burry 
16  CaL  110. 

136.  An  objection  that  one  of  the 
counts  in  a  complaint  is  an  equitable  cause 
of  action,  and  should  not  be  tried  by  a  ju- 
ij,  must  be  taken  at  the  time,  and  cannot 
be  urged  on  appeal  if  not  so  taken.  Ba- 
ker v.  Joseph,  16  Cal.  177. 

137.  It  cannot  be  assigned  for  error  in 
the  supreme  court,  that  the  court  below 
refused  a  nonsuit  because  of  no  demand 
made  before  suit,  unless  that  ground  of 
nonsuit  was  taken  below.  Baker  v.  Jo- 
ieph,  16  CaL  180. 

138.  If  exceptions  to  the  rulings  below 
be  not  taken  at  the  time,  they  cannot  be 
urged  on  appeal.  Mc  Cartney  v.  Fitz  Hen- 
fy,  16  Cal.  186. 

139.  In  suit  by  a  vendee  for  specific 
performance  of  a  contract  of  sale,  the  aver- 
ment of  tender  of  payment  was  in  general 
terms — ^as  that  the  tender  had  been  re- 
peatedly made,  and  that  the  plaintiff  has 
been  at  all  times,  and  still  is,  ready  and 
willing  to  pay:  held,  that  the  tender 
should  have  been  stated  with  greater  par- 
ticularity as  to  time,  but  that  the  objection, 
in  this  respect,  cannot  be  taken  for  the  first 
time  in  the  supreme  court  DuffY,  FUh- 
er,  16  Cal.  382. 

140.  Objections  to  evidence  will  not  be 
noticed  in  the  supreme  court,  unless  taken 
in  the  court  below  in  the  first  instance,  if 
they  be  of  a  character  which  might  there 
have  been  obviated  by  the  production  of 
other  evidence,  or  the  release  of  the  inter- 
c^  of  witnesses,  or  an  amendment  to  the 
pleadings,  or  in  any  other  way.  Mott  v. 
Smith,  16  Cal  555. 


141.  Where  objections  to  evidence, 
though  not  made  in  the  court  below,  could 
not  be,  under  any  circumstances,  there  ob- 
viated, such  objections  may  be  taken  for 
the  first  time  in  the  supreme  court — as  for 
example,  objections  to  the  substantive 
cause  of  action,  not  to  its  technical  form 
of  statement,  and  to  the  jurisdiction  of  the 
court  below,  may  be  presented  in  the  su- 
preme court  for  the  first  time,  or  may  be 
considered  by  the  court,  whether  its  at- 
tention be  directed  to  them  or  not     lb. 


VT.  Pboceedings  on  Appeal  as  to 
Jurisdiction. 

1.   Of  the  Supreme  Court  of  the  United 

States.     .  • 

« 

142.  The  constitution  of  the  United 
States  gives  no  authority  to  the  supreme 
court  of  the  United  States  to  exercise  ap- 
pellate jurisdiction  over  the  State  courts, 
nor  can  such  authority  be  derived  by  im- 
plication or  construction.*  Johnson  v.  Gor» 
don,  4  Cal.  368. 

143.  Neither  a  writ  of  error  or  appeal 
lies  to  take  a  case  from  a  State  court  to 
the  supreme  court  of  the  United  States. 
lb.  274. 

144.  In  holding  the  judiciary  act  of 
1789  to  be  constitutional,  we  by  no  means 
recognize  an  unlimited  right  of  appeal 
from  the  decisions  of  this  court  to  the  su- 
preme court  of  the  United  States.  Ferris 
V.  Coover,  11  Cal.  179. 


2.   Of  the  Court  of  a  United  States  Com^ 

missioner. 

145.  The  American  consular  court  of 
China  is  not  the  highest  judicial  tribunal 
of  the  jurisdiction.  An  appeal  lies  from 
the  consul  to  the  United  States  commis- 
sioner.    Forbes  v.  Scannell,  13  Cal.  286. 


^Slnce  the  rendition  of  thin  opinion,  the  act  of  April  Mh, 
1855.  provided  for  writs  of  error  in  certain  cases  (h>tn  the 
supreme  court  of  the  state  to  tbe  supreme  court  of  the 
United  States.  # 
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3.  Of  the  Supreme  Court  of  the  State. 

146.  The  supreme  court  is  strictly  a 
court  of  appellate  jurisdiction,  but  it  may 
exercise  its  appellate  jurisdiction  by  means 
of  the  process  of  mandamus ;  so  also  it 
seems  by  means  of  the  writs  of  habeas 
corpus,  certiorari,  supersedeas,  prohibition. 
People  V.  Turner  J  1  Cal.  144 ;  White  v. 
LighthaU,  1  Cal.  348 ;  Adams  v.  Totm,  3 
Cal.  248. 

147.  The  supreme  court  is  strictly  an 
appellate  court,  having  no  original  juris- 
diction, and  its  appellate  jurisdiction  ex- 
tends only  to  those  cases  in  which  the  leg- 
islature authorizes  it  to  entertain  appeals. 
No  power  was  conferred  upon  the  supreme 
court  to  review  judgments  of  the  county 
courts*  on  appeal.  White  v.  Zdghthall,  1 
Cal.  347 ;  Adams  v.  Tottm,  3  Cal.  248. 

1  A.  Though  the  plaintiff'  recover  less 
than  $200,  the  defendant  is  entitled  to  an 
appecd  if  the  costs,  cuided  to  the  judgment, 
exceed  $200.  Gordon  v.  BosSy  2  Cal. 
157 ;  overruled  in  Dumphey  v.  Guindon, 
13  Cal.  30. 

149.  In  equity,  the  supreme  court,  on 
an  appeal,  has  full  power  and  jurisdiction 
for  the  purposes  of  equity  to  Correct  the 
errors  of  the  court  below,  in  whatever 
shape  or  by  whatever  party  the  appeal  is 
taken  up.     Grayson  v.  Guilds  4  Cal.  125. 

150.  The  supreme  court  has  no  appel- 
late jurisdiction  in  cases  of  misdemeanor 
or  crimes  of  a  less  degree  than  felony,  and 
that  no  jurisdiction  can  be  conferred  by 
the  statute  in  these  cases.  People  v.  Ap- 
plegate,  5  Cal.  296;  People  v.  Shear,  7 

Cal.  140;  People  v.  Vick,   7    Cal.  166; 
People  V.  Cornell,  16  Cal.  188. 

151.  Where  the  constitution  gave  the 
supreme  court  appellate  jurisdiction,  but 
the  statute  failed  to  provide  the  manner 
of  appeal,  a  writ  of  error  would  lie  to  take 
the  case  up.  Adams  v.  Tovm,  3  Cal.  248 ; 
Middleton  v.  Goidd,  5  Cal.  190. 

152.  It  is  the  right  and  duty  df  the  su- 
preme court  on  habeas  corpus  to  review 
the  decisions  of  inferior  courts  in  cases  of 
contempts.  Ux  parte  Rowe,  7  Cal.  182; 
Ware  v.  Robinson,  9  Cal.  Ill,  overruling 
^  parte  Cohen,  5  Cal.  495. 

153.  The  supreme  court  has  the  power 


*Th6  •mandment  to  the  oodo  of  May  15,  18M,  conferred 

iariMtlctlon  on  Uie  supreme  court  In  appeals  fh>m  the  conn- 
j  courts.  ^ 


under  its  rules  to  reinstate  cases  which  had 
been  dismissed  at  a  previous  term.  Haight 
V.  Gay,  8  Cal.  300. 

154.  The  constitution  of  this  State  con- 
fers upon  the  supreme  court  appellate 
power  in  all  cases  where  the  amount  in 
controversy  exceeds  two  hundred  dollars, 
and  this  appellate  power,  having  been  con- 
ferred by  the  constitution,  cannot  be  taken 
away  or  impaired  by  act  of  the  legisla- 
ture.    Adams  v.  Woods,  8  Cal.  314. 

155.  There  are  but  two  appellate  tri- 
bunals under  the  constitution — ^the  county 
and  supreme  courts — and  neither  of  these 
courts  has  the  right  to  take  original  juris- 
diction of  any  case  they  can  hear  upon 
appeal.    People  v.  Fowler,  9  Cal.  89. 

156.  The  supreme  court  possesses  ap- 
pellate power  in  all  cases ;  provided,  that 
when  the  subject  of  litigation  is  capable  of 
pecuniary  computation,  the  matter  in  dis- 
pute must  exceed  in  value  or  amount  two 
hundred  dollars,  unless  a  question  of  the 
legality  of  a  tax,  toll,  impost  or  municipal 
fine  is  drawn  in  question.  Conant  v.  Co- 
nant,  10  Cal.  253. 

157.  The  supreme  court  will  not  enter- 
tain jurisdiction  in  cases  where  the  record 
fails  to  show  that  judgment  and  costs 
amount  to  over  two  hundred  dollars. 
Boyle  V.  Seawell,  12  Cal.  280. 

158.  The  supreme  court  has  jurisdiction 
to  hear  and  determine  appeals  from  the 
judgment  of  a  county  court,  on  questions 
of  fraud,  made  on  the  petition  of  an  in- 
solvent for  a  discharge  from  his  debts. 
Fisk  V.  Bis  Creditors,  12  Cal.  281. 

159.  Plaintiffs  obtained  a  preliminary 
injunction,  restraining  defendants  from  ob- 
structing a  road  leading  to  plaintiffs'  mine. 
Upon  the  answer  being  filed,  the  injunc- 
tion was  dissolved.  Plaintiffs  being  about 
to  appeal  from  the  order  dissolving  the 
injunction,  the  judge  thereupon  made  an 
order  that  upon  such  appeal  being  perfect- 
ed by  filing  a  bond,  etc.,  as  required  by 
him,  the  order  granting  the  injunction 
should  be  revived,  and  continue  in  force. 
Plaintiffs  perfect  the  appeal,  and  apply 
to  the  supreme  court  for  an  injunction, 
pending  the  appeal,  on  the  ground  that 
defendants  are  disregarding  said  reviving 
order,  and  obstructing  to  the  ruin  of 
plaintiffs :  held,  that  the  application  must 
be  denied,  if  this  court  had  the  power  to 
grant  it ;  that  the  remedy  of  plain tifis 
under  the  reviving  order  is  ample  to  pro- 
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tect  them  nntil  the  appeal  can  be  heard, 
or  the  injunction  be  dissolved  by  some 
competent  authority.  Eldridge  v.  Wright^ 
15  Cal.  89. 

160.  The  supreme  court  has  no  power 
to  grant  an  injunction  pending  an  appeal. 
Hm^  y.  Atichaely  15  Cal.  114. 

161.  The  supreme  court  has  no  juris- 
diction on  appeifid  of  a  motion  to  offset  in 
part  a  judgment  for  less  than  two  hundred 
dollars,  against  another  judgment  of  six 
hundred  dollars.  OrandaU  v.  Blen,  15 
Cal.  408. 

162.  On  an  indictment  for  an  assault 
with  intent  to  commit  murder,  defendant 
plead  guilty  to  an  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  in- 
jury, and  upon  this  plea,  was  adjudged  to 
pay  a  fine  of  $1,200,  or  be  imprisoned  in 
the  county  jail.  Defendant  appeals :  held, 
that  the  supreme  court  has  no  jurisdiction 
of  the  appeal,  the  ofiense  for  which  de- 
fendant was  punished  being  a  misdemean- 
or  only,  and  not  a  felony.  People  v.  Cor- 
sieiZ,  16  Cal.  188. 

163.  Where,  in  an  action  of  forcible 
entry  and  detainer,  the  judgment  is  for  the 
possession  of  the  premises,  and  ninety-four 
doUars^  treble  (^Eimages,  besides  costs — 
the  title  not  being  involved — query,  wheth- 
er the  supreme  couit  has  jurisdiction  of 
an  appeal  from  the  county  court  ?  Paul 
T.  Siher,  16  Cal.  76. 

See  Supreme  Court. 


A.  Of  the  District  Court. 

164.  The  act  of  March  18th,  1850, 
grants  an  appeal  to  the  district  court  from 
the  court  of  sessions  in  the  matter  of 
license  to  establish  a  ferry,  but  does  not 
provide  for  an  appeal  from  the  judgment 
of  the  district  court ;  no  appeal  can  then 
be  taken,  and  unless  the  party  can  bring 
himself  within  the  constitutional  provis- 
ions of  appeals,  the  judgment  of  the  dis- 
trict court  is  final  and  conclusive.*  Wtbh 
V.  Hanmmj  3  Cal.  68,  105. 

165.  The  district  court  has  no  appellate 

jurisdiction  under  our  constitution.     Peo- 

fk  V.  Peraka,  3  CaL  379 ;  Caulfield  v. 

Bmdton,  3  Cal.  389  ;  Hemandes  v.  SiwoUf 


*Tli«  appelate  jarlwlletion  of  the  district  oonrt  was 
'  upon,  and  lield  to  be  anco&stituUonal. 


3  Cal.  464 ;  Gragy.  Schupp,  4  Cal.  185; 
Eeed  v.  Mc  Oormick,  4  Cal.  342  ;  Toums- 
end  V.  Brooks,  5  Cal.  52  ;  Zander  v.  Coe, 
5  Cal.  230 ;  People  v.  Fowler,  9  Cal.  86. 

166.  So  much  of  the  act  of  1855  as 
provides  for  the  transfer  to  the  district 
court  of  issues  of  fact  already  decided  in 
the  probate  court,  is  unconstitutional  and 
void.  As  the  power  to  try  de  novo  issues 
which  have  been  tried  and  decided  neces- 
sarily includes  the  power  to  reverse  or 
modify  such  decisions,  the  effect  of  the 
act  would  be  to  confer  appellate  jurisdic- 
tion, which  the  district  court  cannot  exer- 
cise.    Declf^s  Estate  v.  Gherke,  6  Cal.  669. 

See  District  Court. 


5.   0/  the  County  Court. 

167.  The  county  court  tries  causes  on 
appeal  de  novo,  as  prescribed  by  the 
statute ;  still,  such  trial  is  an  exercise  of 
appellate,  and  not  of  original  jurisdiction. 
Townsend  v.  Brooks,  5  Cal.  53. 

168.  An  appeal  to  the  county  court  is 
to  be  tried  de  novo,  and  the  court  should 
hear  the  merits  of  the  case,  and  not  dis- 
miss the  action  because  the  parties  defend- 
ants had  not  notice  of  trial  in  the  justice's 
court.     Coyle  v.  Baldwin,  5  Cal.  75. 

169.  If  the  county  court  has  no  juris- 
diction in  cases  on  appeal,  where  an  ap- 
peal bond  is  not  given,  as  required  by  the 
statute,  the  objection  should  be  made  in 
the  court  below,  and  not  on  appeal  from 
the  county  court  Taylor  v.  Handall,  5 
Cal.  79. 

170.  On  appeal  from  a  justice's  court 
to  the  county  court,  on  questions  of  law 
alone,  if  a  new  trial  be  ordered,  it  should 
take  place  in  the  county  court  People  v. 
Freelon,  8  Cal.  517. 

171.  The  county  court  has  the  sole  ap- 
pellate jurisdiction  in  all  cases,  civil  and 
criminal,  arising  in  justices'  courts,  subject 
to  such  restriction  as  the  legislature  may 
impose,  by  making  the  decisions  of  the 
justices  final,  in  such  cases  as  may  be  de- 
termined by  law.  People  v.  Fowler,  9  Cal. 
86. 

172.  A  defendant,  who  has  been  prop- 
erly served  with  process  issued  out  of  a 
justice's  court,  who  allows  judgment  to  be 
taken  against  him,  by  default,  admits  the 
facts  alleged  in  the  complaint,  and  no  ap- 
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peal  will  lie  from  such  judgment  in  refer- 
ence to  such  facts — there  being  no  issue 
of  fact  People  v.  County  Court  of  M 
Dorado  County^  10  Cal.  19 ;  Funkenstein 
V.  Elyutter,  11  Cal.  328. 

173.  Where  the  defendant  appeals  on 
questions  of  law  and  fact  to  the  county 
court,  and  has  admitted  all  the  facts  by 
the  default,  he  is  not  entitled  to  a  trial  de 
novo  upon  the  facts,  nor  upon  the  law,  un- 
less there  is  a  statement  filed  in  conformity 
with  the  statute.  People  v.  County  Court 
of  M  Dorado  County,  10  Cal.  20. 

174.  In  all  cases  of  appeal,  the  issue  of 
ijBJci  must  be  made  in  the  court  of  original 
jurisdiction.  The  county  court  can  only 
retry  the  issue  tried  in  the  court  below. 
This  is  what  is  meant  by  a  trial  anew  in 
the  county  court,  under  the  code.     Ih, 

175.  The  failure  of  a  justice  of  the 
peace  to  state  in  his  docket  that  the  sum- 
mons was  returned  "served,"  will  not 
vitiate  the  judgment  on  appeal.  Denmark 
V.  Lieniny,  10  Cal.  94. 

176.  A  refusal,  by  the  county  court,  on 
appeal  from  a  justice's,  to  permit  an 
amendment  of  a  complauit,  is  a  matter 
of  discretion  with  which  the  8upi*eme 
court  will  not  interfere,  there  being  no 
affidavit  of  the  materiality  or  importance 
of  the  amendment.  Canfield  v.  Bates, 
13  Cal.  608. 

177.  On  appeal  from  a  justice's  court, 
in  forcible  entry  and  detainer,  the  execu- 
tion of  an  appeal  bond  within  ten  days  is 
not  a  condition  to  the  jurisdiction  of  the 
county  court.  Rahe  v.  Hamilton,  15  Cal.  32. 

See  County  Court. 


6.  Of  the  Court  of  Sessions. 

178.  The  court  of  sessions  has  no  ap- 
pellate jurisdiction  in  either  civil  or  crim- 
inal cases.  Its  jurisdiction  is  original, 
not  appellate.  In  all  cases  where  an  ap- 
peal lies  from  a  justice's  court,  it  must  be 
taken  to  the  county  court  People  v. 
Fowler,  9  Cal.  87. 

See  Sessions,  court  of. 


Vn.  When  an  Apeeal  will  lie. 
179.  An  appeal  lies  to  the  supreme 


court  from  any  judgment,  order,  or  deter- 
mination of  the  court  of  first  instance, 
taken  before  the  passage  of  the  statute  of 
February  28th,  1850,  and  from  any  judg- 
ment, order,  or  determination  made  or 
rendered  after  the  passage  of  said  act 
Payne  v.  Pacific  Mail  S,  S.  Co*,  1  CaL 
35. 

180.  An  appeal  wiU  lie  from  a  judg- 
ment by  default;  for  therein  may  exist 
error,^  as  well  as  in  a  judgment  rendered 
upon  issue  joined  in  the  pleadings  and 
trial  by  jury,  which  error  may  be  correct- 
ed  on  appeal.    Stevens  v.  Ross,  1  Cal.  97. 

181.  District  courts    cannot  entertain 

jurisdiction  of  cases  by  certiorari,  where 

the  error  complained  of  might  be  correctr 

ed   by  an  appeal  to  thie   county  court 

Gray  v.  Schupp,  4  Cal.  185. 

182.  An  appeal  lies  from  the  trial  of 
an  issue  of  fact  in  the  probate  court,  sent 
to  the  district  court,  and  from  its  equitable 
character,  the  facts  are  subject  to  review 
above.    Keller  v.  Franklin,  5  Cal.  434. 

183.  The  probate  judge,  in  his  discre- 
tion, must  decide  what  issues  of  fact  are 
to  be  sent  to  the  district  court  for  trial, 
which  discretion  is  subject  to  review  on 
appeal ;  and  in  case  of  gross  abuse  will 
be  corrected.    lb. 

184.  A  mandamus  to  compel  the  judge 
to  issue  a  certiorari,  to  review  the  pro- 
ceedings of  the  supervisors  of  a  county, 
is  improper;  there  should  be  an  appeal 
from  a  refusal  to  issue  the  certiorari. 
PeqpU  V.  Hester,  6  Cal.  680. 

185.  The  objection  that  the  judgment 
was  rendered  in  vacation,  can  be  taken 
advantage  of  upon  general  appeal  from 
the  judgment  Phelps  v.  Peahody,  7  Cal. 
53. 

186.  If  the  return  to  the  summons  is 
defective,  the  defendant  must  appeal  from 
the  judgment ;  a  mere  irregularity  of  ser- 
vice is  not  sufficient  to  enable  him  to  at- 
tack a  judgment  collaterally.  Dorenie  y. 
Sullivan,  7  Cal.  280. 

187.  The  code  prescribes  that  any  party 
aggrieved  may  appeal  in  cases  prescribed 
therein  ;  and  the  question  who  is  the  party 
aggrieved  is,  would  he  have  anything  if 
the  erroneous  judgment  had  not  been 
given.    Adams  v.  Woods,  8  Cal.  315. 

188.  If  any  of  the  parties  employed 
by  a  receiver  should  not  feel  satisfied  with 
his  account,  in  whole  or  in  part,  they 
could    then  make  their  objections,  and 
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if  any  one  or  more  of  them  should  feel 
aggrieved  by  the  final  order  of  the  court, 
thej  should  all  appeal,  and  all  the  ques- 
ims  should  be  brought  up  before  the 
appeUate  court  at  once.     lb, 

189.  A  pltuntifiT  cannot  have  a  man- 
damus to  compel  the  issuance  of  an  at- 
tachment for  contempt,  for  violating  an 
original  injunction  which  had  been  sub- 
sequently modified  ex  parte;  he  should 
appeal  from  the  order  modifying  the  in- 
junction. Fremont  v.  Merced  Min.  Co.,  9 
Cal.l9. 

190.  It  is  doubtflil  whether  an  appeal 
would  lie  from  the  exercise  of  discretion 
by  supervisors  in  establishing  a  ferry 
within  a  mile  of  one  previously  located, 
the  statute  giving  them  the  discretion.  If 
it  does  lie,  it  must  be  made  direct  to  some 
snperior  tribunal.  Waugh  v.  Chancey,  13 
Gil.  12. 

191.  Where  an  application  for  cer- 
tiorari shows  on  its  face  that  the  party 
had  an  adequate  legal  remedy  by  appeal, 
the  writ  was  denied.  Clary  v.  Hoaffland, 
13  Cal.  175. 

192.  When  a  decree  is  entered  by  con- 
Bent  of  the  attorney,  it  is  no  ground  of 
error  that  the  decree  embraces  land  not 
in  the  complaint ;  and  even  if  error,  the 
remedy  is  by  appeal.  Holmes  v.  Rogers, 
13  CaL  203. 

193.  PlaintiiF  applies  to  the  supreme 
court  to  compel  the  county  court  to  ren- 
der judgment  for  treble  damages,  in  an 
action  of  forcible  entry:  held,  that  tjie 
i4)plication  must  be  denied,  as  plaintifi*  has 
an  adequate  remedy  by  appeal,  pending 
which,  plaintiff  can  enforce  so  much  of 
the  judgment  as  awards  restitution.  The 
judgment  can  be  corrected  in  this  court,  if 
proper,  by  trebling  the  damages.  Early 
V.  Mannix,  15  Cal.  150. 

194.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an   account  and 
settlement  of  the  afiairs  of  the  corporation, 
the  decree,  afler  a  full  hearing  on   the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed   a  receiver   to  take 
charge  of  the  property  of  the  corporation, 
until  the  further  order  of  the  court ;  col- 
lect money  due  or  to  become  due  it ;  sell 
certain  stock,  and  pay  the  proceeds  in  ac- 
cordance with  the  decree,  etc  :  held,  that 
this  proviidon  in  the  decree  does  not  des- 
troy its  efiect  as  a  final  decree,  and  that 


an  appeal  lies  therefrom.  Neal  v.  Hilly  16 
Cal.  148. 


VIII.   When  an  Appeal    will   not 

LIE. 

195.  No  appeal  lies  from  a  judgment  of 
a  district  court,  on  an  appeal*  from  an  or- 
der of  the  court  of  sessions  upon  an  appli- 
cation for  a  ferry  license.  Webb  v.  Han- 
son, 2  Cal.  134. 

196.  Where  an  informal  verdict  is  en- 
tered by  consent  of  plaintiff,  and  a  judg- 
ment in  form  is  afterwards  entered  there- 
on, the  informality  will  not  be  considered 
on  appeal.  TreadweU  v.  Wells,  4  Cal. 
263. 

1 97.  The  judgments  and  ordei's  of  courts 
or  judges  on  contempts  are  declared  by 
statute  to  be  final  and  conclusive,  and  can- 
not be  reviewed,  even  on  a  writ  of  habeas 
corpus.  Ex  parte  Cohen,  5  Cal.  495 ; 
overruled  in  Ex  parte  Rowe,  7  Cal.  182, 
and  Ware  v.  Robinson,  9  Cal.  11. 

198.  Where  a  remedy  is  perfectly  at- 
tainable in  the  court  of  original  jurisdic- 
tion— as  opening  a  default — an  appellate 
court  will  not  administer  it  for  any  cause 
that  can  be  assigned.  Guy  v.  Ide,  6  Cal. 
101. 

199.  An  appeal  does  not  lie  in  favor  of 
the  plaintiff  in  an  action  from  a  judgment 
of  nonsuit^  entered  on  his  own  motion. 
Imley  v.  Beard,  6  Cal.  666. 


IX.  Appeal  from  Orders  op  Court. 

200.  An  appeal  will  lie  from  an  inter- 
locutory order  when  it  involves  the  merits 
and  necessarily  affects  the  judgment,  and 
an  order  striking  out  an  answer  regularly 
put  on  file  and  rendering  judgment  with- 
out trial  is  within  this  class-f  Stevens  v. 
Ross,  1  Cal.  97. 

201.  Under  the  code,  however  incorrect 
the  practice,  an  appeal  lies  from  every  in- 
terlocutory order  and  decision  of  an  infe- 
rior court  which  affects  a  substantial  right 
Burgoyne  v.  Holmes,  3  Cal.  54. 

202.  An  appeal  will  not  lie  from  an  or- 


*rhis  appellate  Jartodietlon  of  tiie  district  court  held  to 
bo  anconstltutioDHl. 

tThf^  amendment  to  the  code  of  Hay  15, 1851,  restricted 
appeals  Arom  interlocutory  orders. 
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der  of  eourt  refusing  to  set  aside  a  former 
order ;  such  order  is  merely  negative,  a  re- 
fusal to  disturb  the  first  decision.  It  is 
the  former  order  which  is  the  subject  of 
complaint,  and  not  the  refusal  to  alter  it. 
Henley  v.  Hastings^  3  CaL  342 ;  Steams 
V.  Marvin^  3  Cal.  376. 

203.  No  appeal  can  now  be  taken  be- 
fore final  judgment  from  a  mere  decision, 
on  a  demurrer.  Moraga  v.  Bmertc,  4  CaL 
308. 

204.  An  appeal  does  not  lie  from  an 
order  of  the  chancellor  making  a  new  par- 
ty defendant.  Beck  v.  Citg  of  San  Fran- 
ciscoy  4  Cal.  375. 

205.  Under  our  practice,  the  correct- 
ness of  the  order  setting  aside  the  report 
of  facts  found  by  the  referee,  if  it  was 
questioned  and  e»;epted  to,  can  be  re- 
viewed upon  appeal  afler  final  judgment 
Mc Henry  v.  Moore,  5  Cal.  92. 

206.  By  the  amendment  of  1854  to  the 
code,  an  appeal  does  not  lie  from  an  inter- 
locutory order.  People  v.  TTiurston,  5 
Cal.  517. 

207.  An  order  setting  aside  the  report 
of  a  referee  appointed  to  take  an  account 
is  merely  interlocutory,  and  is  not  the  sub- 
ject of  appeal  before  final  judgment  or 
decree.     Johnston  v.  Dopkins,  6  Cal.  84. 

208.  An  order  refusing  a  change  of 
venue  on  the  application  of  defendant  in 
a  criminal  prosecution,  will  only  be  re- 
viewed in  cases  of  gross  abuse  of  discre- 
tion.    People  V.  Fisher,  6  Cal.  155. 

209.  Motions  for  continuance  in  crimi- 
nal cases  are  subject  to  review  upon  ap- 
peal.    People  V.  Diaz,  6  Cal.  249. 

210.  An  appeal  does  not  lie  from  an 
order  refusing  an  injunction.*  Richards 
V.  McMillan,  6  Cal.  422. 

211.  Appeals  from  interlocutory  orders 
are  the  creations  of  statute,  and  cannot 
be  extended  by  implication.  Juan  v.  In- 
goldsby,  6  Cal.  440. 

212.  An  appeal  lies  from  an  order  re- 
fusing to  change  a  venue,  but  not  from  an 
order  granting  a  change  of  venue.  Juan 
V.  Ingoldsby,  6  Cal.  440 ;  Martin  v.  Tra- 
vers,  7  Cal.  253. 

213.  An  appeal  may  be  taken  from  an 
order  of  the  county  judge,  granting  an  in- 
junction, the  same  as  if  granted  by  a  dis- 
trict judge.    Crandall  v.  Woods,  6  Cal.  452. 


*The  amendment  to  the  code  of  March  28,  1890.  permits 
appeals  to  be  taken  IVom  an  order  grantlni?  or  (Ussolvlng, 
or  an  order  refusing  to  grant  or  dlwoive  au  IqJaneUon. 


214.  No  appeal  will  lie  from  an  order 
refusing  to  change  the  venue  in  a  criminal 
case.     People  v.  Stiiiman,  7  Cal.  118. 

215.  No  appeal  will  lie  from  an  order 
refusing  to  issue  a  commission  to  take  tes- 
timony,    lb. 

216.  No  appeal  will  lie  from  an  order 
refusing  to  dissolve  an  injunction;  it 
should  have  been  taken  from  the  order 
granting  an  injunction.  Martin  v.  TVor- 
ers,  7  Cal.  253. 

217.  An  appeal  will  lie  after  final  judg- 
ment, and  only  then  from  an  order  refus- 
ing to  discharge  an  attachment  Taaffe 
V.  Rosenthal,  7  Cal.  518. 

218.  No  exception  having  been  taken 
to  the  order  of  the  court  below  overruling 
the  motion  to  set  aside  the  judgment  and 
quash  the  execution,  the  action  of  the  low- 
er court  in  that  respect  cannot  be  reviewed 
on  appeal.     Smith  v.  Curtis,  7  Cal.  587. 

219.  An  appeal  lies  from  an  order  re- 
fusing to  quash  an  execution.  Oilman  v. 
Contra  Costa  County,  8  Cal.  57. 

220.  An  appeal  will  lie  from  the  order 
of  the  court  below,  changing  the  judg- 
ment    Bryan  v.  Berry,  8  Cal.  135. 

221.  When  an  appesd  is  taken  from  all 
orders  and  rulings,  and  the  reversal  is  gen- 
eral, it  necessarily  applies  to  all  the  or- 
ders.    Adams  v.  Woods,  9  Cal.  25. 

222.  No  appeal  lies  from  an  interlocu- 
tory order,  except  in  the  cases  provided 
by  statute.  Such  order  can  only  be  re- 
viewed on  appeal  from  the  final  judgment 
De  Barry  v.  Lambert,  10  Cal.  504 ;  B<p- 
her  V.  Baker,  10  Cal.  528. 

223.  No  appeal  lies  from  an  order  over- 
ruling a  demurrer  to  an  indictment  Peo- 
ple V.  Ah  Fong,  12  Cal.  424. 

224.  The  statute  authorizing  an  appeal 
from  an  order  granting  or  refusing  a  new 
trial,  or  which  affects  a  substantial  right, 
does  not  apply  to  interlocutory  orders 
made  in  the  progress  of  a  trial,     lb, 

225.  An  appeal  lies  from  an  order  set- 
ting aside  a  final  decree  in  equity  and 
granting  a  rehearing.  Riddle  v.  Bakery 
13  Cal.  301. 

226.  An  appeal  should  be  taken  from 
an  order  granting  an  injunction,  and  not 
from  the  order  refusing  to  dissolve  it* 
Curtis  V.  Sutter,  15  Cal.  265. 

227.  An  order  of  a  probate  court  set- 


*Tho  amendment  to  the  code  of  March  28. 18!lf),  permits 
apaeals  to  be  taken  (h>m  an  order  grantinfr  or  dimolTlng , 
or  an  order  reAuing  to  grant  or  dJatoive  an  InJancUon. 
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ting  aside  a  judgment  of  that  court  refus- 
ing to  admit  a  will  to  probate,  is  not  an 
appealable  order,  because  not  within  sec. 
297  of  the  act  to  regulate  the  settlement 
of  the  estates  of  deceased  persons.  Pe- 
raba  v.  Castroy  15  Cal.  511. 

228.  An  injunction  granted  upon  an  or- 
der to  show  cause,  and  after  a  full  hearing 
on  the  merits,  cannot  be  dissolved  on  mo- 
tion before  the  final  hearing.  The  only 
remedy  is  to  appeal  from  the  order  grant- 
ing the  injunction.  Naioma  W.  and  M, 
Qo.  V.  Parker,  16  Cal.  85. 

229.  Where  the  court  makes  an  order 
requiring  plaintiff  to  appear  at  a  certain 
time  and  show  cause  why  a  judgment  in 
his  &yor  should  not  be  set  aside,  and  it 
does  not  appear  that  a  copy  of  the  order 
was  served  on  plaintiff  or  his  attorney,  or 
that  any  notice  was  given  of  the  time  at 
which  the  matter  was  to  be  heard,  it  is  er- 
ror for  the  court  to  set  aside  the  judgment, 
and  its  order  to  that  effect  will  be  reversed 
on  appeaL      Vcdlejoy.  Greeny  16  Cal.  161. 


X.  Notice  of  an  Appeal. 

230.  Where  a  party,  in  his  notice  of 
motion  served  on  the  adverse  party,  asks 
for  a  specific  relief,  or  for  such  other  or 
farther  order  as  may  be  just,  the  court 
may  afford  any  relief  compatible  with  the 
he\A  of  the  case  presented.  People  v. 
Turnery  1  Cal.  153. 

231.  Where  notice  of  argument  has 
been  given  by  the  appellant,  the  respond- 
ent may  move  for  an  affirmance  of  the 
judgment  ex  parte,  although  he  has  given 
no  notice  of  argument.  Constant  v.  Ward, 
1  Cal.  333. 

232.  A  decision  of  the  supreme  court 
will  be  set  aside  for  failure  of  the  appel- 
lant to  appear,  if  he  had  not  actual  notice, 
ahhough  a  formal  statutory  notice  is  not 
necessary.    Lightstone  y.  iJaurencely  2  Cal. 

loe. 

233.  When  the  object  of  a  notice  of 
appeal  is  accomplished,  it  is  immaterial 
whether  the  notice  is  given  or  not,  and  if 
both  parties  appear,  no  notice  is  necessary 
to  be  shown.  McLeran  v.  Shartzevy  5 
CaL70. 

234.  A  notice  of  appeal  from  a  justice's 
to  a  county  court,  stadng  that  the  defend- 
ant appealed  from  ^^the  whole  judgment," 


is  a  sufficient  notice  within  the  statute  to 
appeal  from  questions  of  both  law  and 
fact.     Pricey,  Van  Caveg?tan,5  Cal.  124. 

235.  Notice  of  appeal  must  be  served 
upon  the  party  or  his  attorney  in  ordinary 
cases,  and  this  rule  must  govern  appeals 
from  justices*  courts,  although  the  word 
"attorney"  is  omitted.  Weiton  v.  Gari- 
hardly  6  Cal.  246 ;  Coulter  v.  Stark,  7  Cal. 
245. 

236.  An  appeal  is  made  by  filing  and 
serving  the  notice  of  appeal.  Both  req- 
uisites must  exist  to  complete  the  appeal. 
A  failure  to  notify  the  adverse  party  is  fa- 
tal. Whipley  v.  MillSy  9  Cal.  641 ;  Hast- 
ings V.  Hallecky  10  Cal.  31 ;  Hildreth  v. 
Gwindon,  10  Cal.  491. 

237.  Where  a  notice  of  appeal  to  the 
supreme  court  and  undertaking  were  filed 
in  the  county  clerk's  office  on  December 
16th,  and  on  the  next  day  a  copy  of  the  no- 
tice was  served  on  the  respondent,  who 
within  five  days  after  filing  the  undertaking 
excepted  to  the  sufficiency  of  the  sureties 
to  the  undertaking :  held,  that  the  respond- 
ent was  not  injured  by  the  failure  of  the 
appellant  to  serve  a  copy  of  the  notice  of 
appeal  on  the  day  the  undertaking  was 
filed.  Mokelumne  Hill  C.  and  M.  Co,  v. 
Woodbury,  10  Cal.  187. 

238.  The  filing  of  a  notice  of  appeal 
must  precede  the  filing  of  the  undertaking 
on  appeal.  Until  an  appeal  is  taken  there 
is  nothing  to  give  effect  to  the  undertak- 
ing.    Buckholder  v.  Byers,  10  Cal.  481. 

239.  On  appeal  from  a  justice's  to  a 
county  court — ^the  record  not  showing  that 
notice  of  appeal  had  been  served  on  the 
adverse  party — appellant  may  prove  by 
his  affidavit  that  such  notice  was  in  fact 
served.     Mendiocay,  Orr,  16  Cal.  368. 

See  Notice. 


XL  Undertaking  on  Appeal. 

240.  On  an  application  for  justification 
of  bail  on  appeal,  the  merits  of  the  appeal 
will  not  be  considered.  Bradley  v.  HaU, 
1  Cal.  199. 

241.  If  the  appellants  have  been  guilty 
of  no  laches  in  perfecting  their  appeal,  the 
court  may  enlarge  the  time,  upon  terms, 
for  them  to  file  their  bond  to  entitle  them 
to  a  stay  of  proceedings.     Jb, 

242.  The  omission  of  the   words  ^to 
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pay  to  "  will  not  invalidate  the  obligation 
of  an  appeal  bond,  or  leave  should  be 
granted  to  file  a  good  bond.  BUUngs  v. 
Roadhouse^  5  Cal.  71. 

^  243.  Where  an  appeal  is  dismissed  for 
want  of  a  proper  bond  and  no  final  judg- 
ment has  been  rendered,  an  appeal  can  be 
taken  at  any  time  within  the  period  al- 
lowed by  law.  Martinez  v.  Gallardo,  5 
Cal.  155. 

244.  An  objection  that  there  is  no  un- 
dertaking on  appeal  filed,  cannot  apply  in 
a  case  where  no  right  of  the  defendant  is 
infringed,  and  a  State  cannot  be  denied  a 
hearing  in  her  own  courts  because  no 
bond  has  been  filed  for  costs,  when  a  fund 
has  been  provided  by  law  for  such  cases. 
People  V.  Clingarij  5  Cal.  391. 

245.  To  enable  the  assignee  of  a  judg- 
ment to  sue  on  an  appeal  bond  filed  in  the 
cause,  he  must  have  an  assignment  of  the 
bond.     Moses  v.  Thome^  6  Cal.  88. 

246.  Where  an  appeal  is  withdrawn  or 
dismissed  by  consent  of  both  parties,  no 
action  can  be  maintained  on  the  appeal 
bond.    Osborn  v.  Hendrichson^  6  Cal.  175. 

247.  Where  the  appeal  is  bona  fide, 
and  not  taken  for  delay,  appellate  courts 
will  always  peimit  a  new  undertaking  to 
be  filed  where  the  original  is  defective. 
Cotdter  v.  Stark,  7  Cal.  245. 

248.  Where  a  motion  is  made  in  the 
county  court  to  dismiss  an  appeal,  on  the 
ground  that  the  undertaking  filed  is  in- 
sufiicient,  and  before  the  determination 
thereof  the  other  party  offers  to  amend 
his  undertaking :  held,  that  it  is  error  to 
refuse  to  allow  him  so  to  do.  Cunning- 
ham  V.  Hopkins,  8  Cal.  33. 

249.  Tlie  appellant  must  show  by  the 
certificate  that  the  notice  and  undertaking 
on  appeal  has  been  filed  in  due  time,  and  if 
not  shown  to  be  filed,  then  the  respondent 
must  object  thereto  by  motion  to  dismiss, 
and  not  for  the  first  time  in  his  brief. 
Bryan  v.  Berry,  8  Cal.  134 ;  Franklin  v. 
Reiner,  8  Cal.  340 ;  Halleck  v.  Hastings, 
10  Cal.  31. 

250.  An  appeal  bond  will  be  so  con- 
strued as  to  carry  out  the  obvious  inten- 
tion of  the  parties.  Swain  v.  Graves,  8 
Cal.  551. 

251.  An  undertaking  on  appeal  is  an 
independent  contract  on  the  part  of  the 
sureties,  in  which  it  is  not  necessary  that 
the  appellant  should  unite.  Curtis  v. 
Richards,  9  Cal.  38. 


252.  A  district  court  has  no  jurisdiction 
of  an  action  on  an  appeal  bond  to  pay  ail 
costs  and  damages  not  exceeding  three 
hundred  dollars,  when  the  costs  and  dam- 
ages amount  to  less  than  two  hundred  dol- 
lars.    Page  v.  Ellis,  9  Cal.  250. 

253.  When  the  i^pellant  on  an  appeal 
pending  from  the  district  court  to  the 
supreme  court  filed  in  the  clerk's  office  of 
the  district  court  his  notice  of  appeal  and 
undertaking,  the  respondent,  within  the 
time  allowed  by  law,  excepted  to  the  suf- 
ficiency of  the  sureties  to  the  undertakipg, 
and  they  failed  to  justify  to  tlie  satisfac- 
tion of  the  clerk  of  said  court,  who  issued 
execution  on  the  judgment :  held,  that  it 
was  error  in  the  judge  of  said  court  to 
make  an  order  of  supersedeas,  staying 
said  execution.  Mokelumne  Hill  C,  and 
M  Co.  V.  Woodbury,  10  Cal.  188. 

254.  No  undertaking  on  appeal  is  nec- 
essary when  the  appeal  is  taken  by  the 
county.  The  board  of  supervisors  repre- 
sent the  county  in  legal  proceedings.  Peo- 
ple V.  Supervisors  Marin  Co.,  10  Cal.  346. 

255.  The  failure  of  sureties  on  appeal 
to  justify  where  they  are  excepted  to,  leaves 
the  appeal  as  though  no  undertaking  had 
been  filed,  and  ineffectual  for  any  purpose. 
Lower  v.  Knox,  10  Cal.  480. 

256.  Where  a  party  gave  notice  of  the 
justification  of  the  sureties  on  an  under- 
taking before  the  clerk  of  the  court  below, 
on  the  second  of  November,  between  the 
hours  of  ten  A.  M.  and  five  p.  h.  of  thai 
day,  and  the  sureties  appeared  upon  such 
notice,  soon  afler  ten  of  that  day :  held, 
that  the  clerk  acted  properly  in  refusing  to 
take  their  justification,  the  opposite  party 
being  absent,  until  the.  last  hour  stated  in 
the  notice.     lb,  481. 

257.  In  an  undertaking  on  appeal,  the 
names  of  the  sureties  need  not  appear  in 
the  body  of  the  paper.  Bore  v.  Covey^ 
13  Cal.  507. 

258.  The  statute  accords  the  effect  of  a 
stay  of  execution  to  the  undertaking  on 
appeal,  and  this  stay  is  sufficient  consid- 
eration,    lb.  508. 

259.  Where  the  bond  on  appeal  is  more 
favorable  to  the  appellee  than  the  statute 
requires,  it  has  been  repeatedly  held  that 
he  cannot  complain  that  the  statute  has 
not  been  followed.     Ih.  509. 

260.  Where  an  instrument,  purporting 
to  be  a  bond  on  appeal,  contains  words  dt 
obligation,  and  has  a  scroll  opposite  the 
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name  of  one  of  the  two  signers,  who  co- 
tempomneously  verify  the  instrument  as 
their  bond,  it  is  the  bond  of  both.  Can- 
fM  Y.  Bate%,  13  Cal.  608. 

261.  By  the  code,  the  undertaking  on 
appeal,  providing  for  the  liability  of  the 
sureties  upon  condition  of  the  affirmance 
kS.  the  judgment,  operates  as  a  stay,  and 
if  by  a  mere  neglect  to  prosecute  the  ap- 
peal, and  for  that  reason  suffering  it  to  be 
dismissed,  after  the  respondent  has  been 
deprived  of  his  rights  under  the  judgment 
by  the  undertaking,  the  sureties  could  be 
released,  upon  the  pretense  that  the  judg- 
ment was  not  affirmed,  it  is  evident  that 
great  injustice  would  be  in  many  instances 
perpetrated,  and  a  fraud  practiced  upon 
respondents.    Karth  v.  Lights  15  Cal.  327. 

262.  After  notice  of  exception  to  the 
sufficiency  of  the  sureties  on  an  under- 
taking on  appeal  to  the  supreme  court, 
they  cannot  justify  without  notice  to  the 
adverse  party ;  and  in  this  case^  the  justi- 
fication being  made  without  notice,  the  ap- 
peal was  ordered  to  be  dismissed  unless 
appellants  within  ten  days  file  a  new  un- 
dertaking, and  the  sureties  thereon  justify 
upon  notice  to  the  respondent  ^ark  v. 
Barrett,  15  Cal.  364. 

263.  An  appeal  will  not  be  dismissed 
on  the  ground  of  insufficiency  in  the  justifi- 
cation of  the  sureties  on  the  undertaking, 
where  the  undertaking  was  both  to  render 
the  appeal  effectual  and  to  stay  execution, 
and  the  justification  was  sufficient  for  the 
former  purpose.  Dobbins  v.  XhUarhtde^ 
15  Cal.  875. 

264.  Where  the  examination  of  the 
sureties  does  not  disclose  sufficient  prop- 
erty to  make  the  undertaking  operate  as  a 
stay,  but  does  disclose  sufficient  to  render 
the  appeal  effectual,  respondent's  remedy 
is  by  motion  in  the  court  below  for  leave 
to  proceed  on  the  judgment,  notwithstand- 
ing the  undertaking,  and  not  by  motion  in 
the  supreme  court  to  dismiss  the  appeal. 

265.  Construing  sections  348  and  337 
of  the  code  together,  they  provide  that  an 
appeal  is  not  effectual  for  any  purpose, 
unlew  an  undertaking  be  filed,  or  a  de- 
posit made  with  the  clerk  within  five  days 
after  filing  the  notice,  and  failure  to  so  file 
the  undertaking  or  make  the  deposit  will 
be  &tal  to  the  appeal,  and  it  must  be  dis- 

EUioU  V.  Chapman^  15  Cal.  384. 

266.  Where  an  appeal  is  taken  by  a 


party,  and  as  a  condition  to  give  it  effect, 
a  bond  or  undertaking,  with  or  by  sureties, 
is  annexed — the  undertaking  being  exe- 
cuted for  the  benefit  of  the  appellant — the 
law  presumes  it  was  executed  at  his  r^ 
quest,  and  probably  no  proof  of  that  fact 
is  requisite  in  a  suit  by  the  surety  against 
the  appellant,  for  money  paid  on  account 
of  the  suretyship.  At  all  events,  very 
slight  proof  of  such  request  would  be  re- 
quired.    Bostic  V.  Love,  1 6  Cal.  72. 

267.  If  an  undertaking  on  appeal  to 
the  supreme  court  be  sufficient  in  amount 
to  stay  proceedings,  the  lien  of  the  judg- 
ment is  not  extended  by  the  appeal  be- 
yond two  years  from  the  time  of  its  dock- 
eting; and  this,  where  the  undertaking 
was  excepted  to,  there  being  no  effort  to 
enforce  the  judgment  pending  the  appeal. 
Chfxpin  V.  Broder,  1 6  Cal.  420. 

See  Undertaking. 


Xn.    Costs    on  an  Appeal. 

268.  Where  a  judgment  was  affirmed 
in  part  and  reversed  in  part,  the  respond- 
ent was  allowed  his  costs  in  the  court  be- 
low, but  was  required  to  pay  the  costs  of 
the  appeal.     Cole  v.  SwanstoUy  1  Cal.  54. 

269.  The  clerk  of  the  supreme  court  in 
entering  up  the  judgment  adds  the  words 
"  with  costs,"  and  annexes  to  the  remitti- 
tur a  copy  of  the  bill  of  costs  filed ;  these 
words  are  a  sufficient  awarding  of  costs  for 

the  clerk  below  to  issue  execution  thereon.  . 

Oity  of  MarygviUe  v.  Buchanan,  3  Cal.  S|.  ^  '  ^ 

270.  The  judgment  of  the  supreme 
court  on  appeal  and  the  costs  consequent 
thereon  is  final,  and  the  district  court  has 
no  authority  to  prevent  immediate  exe- 
cution of  the  judgment  of  this  court,  so 
remitted.     lb. 

271.  One  of  the  conditions  upon  which 
an  appeal  is  allowed  from  a  justice's  court, 
is  the  payment  of  the  costs  of  the  action, 
and  where  this  is  not  done  the  justice  need 
not  certify  the  appeal.  McDermoU  v. 
Douglass,  5  Cal.  89 ;  Bray  v.  Redman,  6 
Cal.  "287. 

272.  In  an  action  for  a  dissolution  of  a  *"' 
copartnership,  on  appeal  the  appellate 
court  modified  the  decree,  and  under  the 
circumstances  of  the  case,  the  costs  of  the 
appeal,  were  equally  divided  between  the 
plaintiff  and  the  defendant.  Crosby  v.  Mc^ 
Dermilt,  7  CaL  148. 
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273.  Where  a  judgment  of  the  court 
was  incorrect  in  part,  the  appellate  court 
ordered  the  court  below  to  modify  its  judg- 
ment accordingly,  and  the  appellants  re- 
covered the  costs  of  their  appeal.  Welch 
y.  Sullivan,  8  Cal.  512. 

274.  If  any  one  or  more  of  the  parties 
desire  a  modification  of  the  judgment  as 
to  costs,  the  proper  ttpplication  should 
have  been  made  within  the  ten  days  al- 
lowed for  filing  a  petition  for  a  rehearing. 
Gray  V.  Grat/y  11  Cal.  341. 

275.  Where  a  case  is  remanded  for 
further  proceedings  and  costs  awarded  in 
this  court,  in  general  terms,  the  costs  on 
appeal  only  are  included,  leaving  the  costs 
of  the  former  trial  to  abide  the  events  of 
the  suit.     Jb. 

276.  The  costs  upon  the  appeal  are 
properly  the  costs  of  the  supreme  court, 
and  the  costs  of  making  up  the  appeal  in 
the  court  below,  including  the  costs  of 
making  out  the  transcript     lb. 

277.  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  cor- 
rected in  the  supreme  court  at  appellant's 
cost.     Tryon  v.  SuUoUy  13  Cal.  491. 

278.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  dam- 
ages, the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  the 
judgment  The  clerk  below  can  issue  ex- 
ecution for  these  damages  and  costs.  Mc- 
Millan V.  Vischer,  14  Cal.  241. 

279.  Where  costs,  on  appeal  to  the  su- 
preme court,  are  not  entered  on  the  judg- 
ment docket  in  the  court  below,  they  do 
not  become  a  lien  on  property  until  the 
levy  of  an  execution.  Chapin  v.  BrodeVy 
16  Cal.  420. 

280.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession  but  not  for  damages,  the  judg- 
ment, being  for  possession  and  damages, 
was  afRrmed  in  the  supreme  court,  upon 
respondent's  remitting  the  damages  and 
paying  the  costs  of  appeal.  DoU  v.  Fetter, 
16  Cal.  434. 


Xin.  Damages  fob  a  frivolous  Ap- 
peal. 

281.  Where  the  record  discloses  on  the 
part  of  the  appellant  facts  to  satisfy  the 
court  that  the  appeal  was  taken  merely 
for  delay,  damages  were  awarded  on  dis- 
missing the  appeal :  (a.)  In  five  per  cent 
Pinkham  v.  WempU,  12  Cal.  449.  (6.) 
In  ten  per  cent  Buckley  v.  Morse,  2  Cal. 
149  ;  Pacheco  v.  Bemal,  2  Cal.  150 ;  i?i«- 
seU  V.    WiUiams,  2   Cal.    158;  Bates  v. 

Vischer,  2  Cal.  357  ;  Taylor  v.  McKifOeyy 
3  Cal.  104 ;  Bliss  v.  Wyman,  7  Cal.  258; 
Winans  v.  Hardenburgh,  8  Cal.  293 ; 
Harvey  v.  Fish,  9  Cal.  94;  McCann  v. 
Lewis,  9  Cal.  247 ;  Primm  v.  Gray,  10 
Cal.  523 ;  Heston  v.  Martin,  11  Cal.  42  ; 
Hutchinson  v.  Ryan,  11  Cal.  142;  HaS" 
well  V.  Parsons,  15  Cal.  267.  (c.)  In  fif- 
teen per  cent.  Reyes  \.  Sandford,  5  CaL 
117  ;  Parke  v.  WiUiams,  7  Cal.  250  ;  Be- 
witt  V.  PoHer,  13  Cal.  172.  (d.)  In  twen- 
ty  per  cent.  Nickerson  v.  Cal.  Stage  Co.j 
10  Cal.  522. 

282.  Where  the  questions  raised  by  the 
record  on  appeal  to  this  court  have  been 
repeatedly  settled  by  this  court,  or  are  de- 
cided by  reference  to  plain  elementary 
principles  of  law,  the  judgment  of  the 
court  below  will  be  affirmed  with  dam- 
ages.    Pinkham  v.  Wemple,  12  Cal.  449. 

283.  If  the  appellate  court  is  satisfied 
of  an  error  in  the  computation  of  interest, 
they  may  permit  the  error  to  stand,  leav- 
ing the  excess  over  the  proper  amount  to 
go  as  compensation  to  the  respondent  on 
account  of  his  appeal.  Whitney  v.  Btick- 
man,  13  Cal.  539. 

See  Costs,  Damages. 


XIV.  Dismissal  op  an  Appeal. 

284.  An  appeal  which  had  been  dis- 
missed for  failure  to  file  the  transcript  in 
time,  was  reinstated,  upon  the  fact  appear- 
ing that  the  clerk  of  the  district  court  did 
not  prepare  the  transcript  in  time,  and  the 
appellant  was  not  at  fault  Stark  v.  Barnes^ 
2  Cal.  162. 

285.  Appeal  dismissed  where  the  reo* 
ord  disclosed  that  the  court  below  might 
or  might  not  have  granted  a  new  trial 
without  impeachment  of  its  legal  discre- 
tion.    Cooke  V.  Stewart,  2  Cal.  353. 
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286.  Where  an  appeal  is  dismissed  for 
want  of  a  proper  bond  and  no  final  judgment 
has  been  rendered,  an  appeal  can  be  taken 
at  any  time  witliin  the  period  allowed  by 
law.    Martinez  v.  Gcdlardo,  5  Cal.  155. 

287.  Where  a  judgment  of  a  justice  of 
the  peace  is  for  an  amount  exceeding  his 
jarisidiction,  the  countj  court  on  appeal 
should  dismiss  the  whole  case.  Ford  v. 
Smith,  5  Cal.  331. 

288.  Wheoe  a  motion  is  made  in  the 
countj  court  to  dismiss  an  appeal  on  the 
ground  that  the  undertaking  filed  is  insuf- 
fident^and  before  the  determination  there- 
of the  other  party  ofiers  to  amend  his  un- 
dertaking :  held,  that  it  is  error  to  refuse 
to  allow  him  to  do  so.  Cunningham  v. 
ffoj^fu.  8  Cal.  33. 

289.  A  motion  to  dismiss  an  appeal  on 
the  ground  that  the  transcript  was  not 
filed  within  the  time  required  by  the  third 
rale  of  the  court,  is  too  late  after  the  case 
has  been  submitted.  Cook  v.  Klink,  8 
Cal.  352. 

290.  Where  a  party  appealed  from  a 
justice's  court  to  a  county  court,  and  the 
justice  neglected  to  send  up  with  the  rec- 
ord the  notice  of  appeal,  the  appellant 
shonld  have  an  opportunity  to  compel  the 
justice  to  send  it  up,  and  the  appeal  should 
not  be  peremptorily  dismissed.  Sherman 
T.  Rolherg,  9  Cal  18. 

291.  Where  an  i4)peal  is  taken  in  the 
same  notice,  both  from  a  final  judgment 
and  an  order  refusing  a  new  trial  after 
sixty  days  from  the  entry  of  the  order  for 
a  new  trial,  the  appeal  so  far  as  the  order 
is  concerned  will,  on  motion,  be  dismissed. 
Lower  r.  Knox,  10  Cal.  481. 

292.  An  appeal  will  be  dismissed  when 
the  record  contains  no  copy  of  the  plead- 
ings.   Hart  Y.  Plum,  14  Cal.  152. 

293.  Dismissal  of  an  appeal  in  the  su- 
preme court  for  want  of  prosecution,  in 
aooordanoe  with  the  rules  of  the  court, 
operates  as  an  affirmance  of  the  judgment 
below,  w^ithin  the  statute  relative  to  under- 
takings on  appeal,  unless  the  order  of  dis- 
missal be  vacated  during  the  term.  Karih 
V.  Light,  15  Cal.  325 ;  Chamberlain  v. 
lUed,  16  CaL  207. 

294.  The  cases  in  which  dismissal  of  an 
appeal  will  not  operate  as  a  bar  to  a  sec- 
ond appeal,  and  hence  not  as  an  affirm- 
ance of  the  judgment  below,  are  those 
whcte  the  dismissal  has  been  made  upon 
some  technical  defect  in  the  notice  of  ap- 1 4  CaL  113 
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peal,  or  the  undertaking,  or  the  like.  The 
bar  operates  where  the  dismissal  is  for 
want  of  prosecution,  and  the  order  is  not 
vacated  during  the  term,  or  the  dismissal 
is  on  the  merits.  Karlh  v.  Light,  15  Cal. 
326 ;  Chamberlain  v.  Reed,  16  Cal.  207. 
See  Discontinuance. 


XV.  Stat  op  Proceedings. 

295.  It  seems  that  an  appeal  from  an 
order  of  reference  does  stay  the  proceed- 
ings.    Smith  V.  PoUoch,  2  Cal.  92. 

296.  A  stay  of  proceedings  from  its  na- 
ture under  an  appeal,  only  operates  upon 
orders,  or  judgments  commanding  some 
act  to  be  done,  and  does  not  reach  a  case 
of  injunction.  Merced  Min.  Co,  v.  Fre- 
mont, 7  Cal.  132. 

297.  A  justice  of  the  peace  has  juris- 
diction to  grant  appeals  and  to  stay  pro- 
ceedings thereupon,  and  his  action  cannot 
be  reviewed  on  certiorari.  CovUer  v.  Stark, 
7  Cal.  245. 

298.  It  is  only  of  orders  or  judgments 
which  command  or  permit  acts  to  be  done, 
that  a  stay  of  proceedings  on  appeal  can 
be  had.     Hicks  v.  Michael,  15  Cal.  109. 

See  Stat  of  Pboceedings. 


XVL  Lien  pending  an  Appeal. 

299.  An  appeal  from  a  judgment  sus- 
pends the  lien  which  is  merely  an  inci- 
dent, and  the  statutory  limitation  of  the 
lien  commences  to  run  only  from  the  date 
of  the  remittitur  from  the  appellate  court. 
Dewey  v.  Laison,  6  Cal.  134 ;  Low  v.  Ad- 
ams, 6  Cal.  281. 

See  Lien. 
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APPEARANCE. 

1.  The  mere  act  of  filing  an  answer 
does  not  operate  as  an  appearance  at  the 
trial,  so  as  to  prevent  the  waiver  of  a  jury 
trial  under  the  civil  code.  Zone  v.  Crowe, 
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2.  The  proceedings  in  the  case  having 
been  transfen^ed  to  a  magistrate  who  had 
jurisdiction,  by  consent  of  parties,  the  ap- 
pearance of  the  defendant  and  his  consent 
fixing  the  time  of  trial  were  a  waiver  of 
his  right  to  be  brought  in  hy  complaint 
and  summons.  Cronise  v.  Carghillj  4 
Cal.  122. 

3.  An  appearance  by  attorney,  at  com- 
mon law  and  by  the  express  letter  of  our 
statute,  amounts  to  an  acknowledgment  of 
waiver  of  service.  Suydam  v.  Pitcher,  4 
Cal.  281 ;  Bblmes  Y.Rogers,  13  Cal.  201. 

4.  A  party  ought  not  to  be  allowed  the 
benefit  of  any  proceeding,  unless  he  ap- 
pears and  assumes  the  responsibility  of  it. 
His  appearance  for  one  purpose  is  a  good 
appearance  to  the  action.  Douglass  v.  Pa- 
cific Mail  S.  S.  Co.,  4  Cal.  306. 

6.  In  cases  where  the  statute  requires 
notice  to  be  given  to  the  opposing  parties 
to  actions,  where  both  parties  appear  the 
full  object  of  notice  is  siccomplished,  and 
it  is  immaterial  whether  there  was  notice 
or  not.     McLeran  v.  Skartzer,  5  Cal.  70. 

6.  The  defendant  on  arrest,  by  putting 
in  bail  and  neglecting  to  move  to  be  dis- 
charged, consents  to  process  and  waives 
all  irregularity  in  this  respect.  Matoon  v. 
Eder,  6  Cal.  59. 

7.  A  judgment  by  default  is  properly  en- 
tered where  the  defendant  did  not  answer 
and  appear  after  service  was  made  com- 
plete by  publication,  nor  does  an  appear- 
ance on  a  former  appeal  absolve  him  from 
the  ncsessity  of  answering,  or  from  the 
consequences  of  his  neglect  to  do  so. 
Grewell  v.  Henderson,  7  Cal.  292. 

8.  The  only  object  of  a  summons  is  to 
bring  the  party  into  court,  and  if  that  ob- 
ject be  obtained  by  the  appearance  and 
pleading  of  a  party,  there  can  be  no  injury 
to  him.     Smith  v.  Curtis,  7  Cal.  587. 

9.  A  judgment  void  for  want  of  per- 
sonal service,  is  not  cured  by  the  appear- 
ance of  the  party  for  the  purpose  of  va- 
cating it,  Deidesheimer  v.  Brown,  8  Cal. 
840  ;   Gray  v.  Ilawes,  8  Cal.  569. 

10.  The  failure  to  deposit  in  the  post- 
office  a  copy  of  the  complaint  and  sum- 
mons directed  to  an  absent  minor,  is  not 
cured  by  the  appearance  of  its  mother  in 
her  own  behalf.  Gray  v.  Palmer,  9  Cal. 
638. 

11.  The  failure  of  the  defendant  to  ap- 
pear at  the  trial  of  an  action  of  replevin, 
when  the  cause  is  called,  is  a  waiver  of  a 


jury  under  the  civil  code.  WaUham  v. 
Carson,  10  Cal.  180 ;  DoU  v.  FeUer,  16 
433. 

12.  When  a  defendant  pleads  another 
suit  pending  between  the  same  parties  and 
for  the  same  cause  of  action,  and  it  is 
shown  that  no  summons  was  ever  issued 
upon  the  complaint,  and  that  there  was  no 
voluntary  appearance  by  defendant  in  such 
suit :  held,  that  there  was  no  suit  pending. 
Weaker  v.  Conger,  10  CaJ.  238 ;  Primm 
V.  Gray,  10  Cal.  522. 

13.  The  appearance  of  an  attorney 
wholly  unauthorized,  there  being  no  fraud 
and  no  allegation  of  insolvency,  would  not 
give  the  party  a  right  to  assail  the  judg- 
ment on  that  ground.  Holmes  v.  Rogers, 
13  Cal.  201. 

14.  The  recital  of  the  appearance  of 
parties  is  never  conclusive,  and  where  the 
impression  is  general,  it  is  confined  to 
those  parties  who  have  been  served  with 
process.     Chester  v.  Miller,  13  Cal.  561. 

15.  Where  process  is  served  by  a  con- 
stable out  of  his  township,  the  party  could 
waive  the  objection  by  a  voluntary  ap- 
pearance ;  but  the  jurisdiction  is  an  affirm- 
ative matter  to  be  shown  by  the  record, 
and  the  question  is  not  whether  the  de- 
fendant appeared  and  objected,  but  wheth- 
er the  affirmative  matter  is  sufficiently 
patent  upon  the  face  of  the  record.  Lowe 
V.  Alexander,  15  Cal.  301 ;  Fa{/g  v.  Clem- 
ents, 15  Cal.  296. 

16.  On  appeal,  a  judgment  by  default 
will  be  reversed,  unless  the  record  show 
service  on  the  defendant  or  appearance, 
though  possibly  a  judgment  so  obtained 
could  not  be  impeached  collaterally. 
Schloss  V.  White,  16  Cal.  68. 

17.  In  suit  in  the  district  court,  on  a 
bond  given  in  the  court  of  sessions  for  the 
appearance  there  of  a  party  indicted  for 
misdemeanor — the  court  of  sessions  liav- 
ing  declared  the  bond  forfeited  for  non- 
appearance— the  sureties  cannot  defend 
on  the  ground  that  the  judgment  of  forfeit- 
ure was  erroneous  and  that  judgment  can- 
not be  thus  revised.  People  v.  Wolf,  16 
Cal.  385. 

18.  The  question,  whether  a  party  in- 
dicted for  misdemeanor  has  an  absolute 
right  to  appear  by  attorney  and  defend, 
so  as  to  prevent  the  forfeiture  of  his  bond, 
not  passed  on.     Ih. 

19.  Failure  of  defendant  in  ejectment 
to  appear  when  the  cause  is  called  for 
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trial — an  answer  being  in — authorizes  the 
court  to  try  it  without  a  jury.  Doll  v. 
Fetter,  16  Cal.  434. 


APPOINTMENT  TO  OFFICE. 

1.  The  legislature  having  elected  a 
State  printer,  who  resigned,  and  a  State 
printer  was  during  the  session  of  the  legis- 
lature appointed  by  the  governor,  and  he 
resigned  after  the  adjournment  and  during 
the  i-ecess,  whereupon  the  governor  ap- 
pointed another  person  to  fill  the  vacancy 
supposed  to  exist :  held,  that  this  second 
appointment,  as  well  as  the  first  one,  was 
irregular  and  void.  People  v.  Fitch,  1 
Cal.  536. 

2.  An  appointment  to  fill  a  vacancy  in 
the  office  of  State  printer,  made  by  the 
governor  during  the  session  of  the  legisla- 
ture, Ls  irregular  and  void.     Ih, 

3.  The  power  to  fill  an  office  carries  by 
implication  the  power  to  fill  a  vacancy, 
and  all  necessary  authority  to  caiTy  out 
the  original  power  and  prevent  it  from  be- 
coming inoperative.     Ih. 

4.  The  power  of  filling  vacancies  in  of- 
fice vested  in  the  governor  of  the  State 
by  the  constitution,  applies  only  to  vacan- 
cies occurring  under  circumstances  when 
the  original  appointing  or  electing  power 
cannot  act.  Such  power  is  limited  by  the 
period  when  the  people  or  the  legislature 
can  elect  or  appoint,  on  the  arrival  of 
which  his  power  ceases,  and  the  right  of 
appointment  returns  to  the  original  ap- 
pointing power.  People  v.  Mott^  3  Cal. 
505;  People  v.  Mizner,  7  Cal.  525. 

5.  Though  the  appointment  of  a  sheriff 
by  a  county  judge  was  void,  yet  the  acts 
of  such  sheriff,  as  a  de  facto  officer,  are 
good.     People  v.  Roberts,  6  Cal.  215. 

6.  The  act  to  establish  an  insane  asy- 
lum, providing  that  the  resident  physician 
shall  bold  his  office  for  two  years,  and 
until  his  successor  is  appointed  and  quali- 
fied :  held,  that  on  failure  of  the  legisla- 
tnre  to  elect  at  the  expiration  of  the  in- 
cumbent's term,  the  oflSce  becomes  dc  jure 
vacant,  and  can  be  filled  by  the  governor 
by  appointment.  People  v.  Reld,  6  Cal. 
289. 


7.  The  legislature  having  failed  to  clas- 
sify the  trustees  of  the  insane  asylum,  ex- 
tended the  term  of  all  the  trustees  to  five 
years,  and  the  appointments  to  fill  vacan- 
cies could  not  extend  beyond  the  original 
term.     People  v.  Baine,  6  Cal.  510. 

8.  The  legislature  failing  to  elect  suc- 
cessors to  the  board  of  trustees,  the  power 
of  appointment  vested  in  the  governor. 
Ih. 

9.  When  the  time  of  holding  an  office 
is  not  fixed,  the  tenure  of  the  office  is  at 
the  pleasure  of  the  appointing  power,  and 
the  power  to  remove  is  an  incident  to  the 
power  to  appoint,  as  a  general  proposition. 
People  V.  Hill,  7  Cal.  102. 

10.  In  making  the  appointment,  the 
power  of  the  executive  is  original  and  un- 
limited, lie  can  select  any  one,  from  all 
the  qualified  citizens  of  the  State,  while 
the  power  of  the  Senate  is  the  right  to  ad- 
vise or  refuse  to  advise  the  appointment 
of  the  particular  individual.  People  v. 
Mizner,  7  Cal.  524. 

11.  Where  the  appointment  to  an  office 
is  vested  in  the  governor  with  the  advice 
and  consent  of  the  senate,  and  the  term  of 
the  incumbent  expires  during  a  recess  of 
the  legislature,  and  the  governor  appoints 
a  successor  to  the  ofl^ce :  held,  that  there 
has  been  no  vacancy  in  office,  and  that 
this  appointment  vested  in  the  appointee 
a  right  to  hold  for  his  full  term,  subject 
only  to  be  defeated  by  the  nonconcurrence 
of  the  senate.  Ih.  525  ;  People  v.  Addison^ 
10  Cal.  7. 

1 2.  The  power  to  appoint  to  a  vacancy 
has  to  be  vested  in  some  department  of 
the  government,  and  the  constitution  was 
compelled  to  vest  it  in  the  executive,  be- 
cause it  was  the  only  department  that 
could  be  properly  and  efficiently  charged 
with  such  a  duty.  People  v.  Mizner,  7 
Cal.  525. 

13.  The  power  to  appoint  for  the  full 
term  of  the  office  of  resident  physician  of 
the  insane  asylum  is  vested  in  the  legis- 
lature, and  the  governor  has  no  right  to 
exercise  it.  People  v.  Langdon,  8  Cal. 
13. 

14.  So  far  as  regards  the  act  of  the  ap- 
pointing power,  the  appointment  is  com- 
plete when  the  commission  is  duly  issued 
by  the  executive ;  but  as  regards  the  ap- 
pointee, he  must  perform  the  condit'ons 
precedent  before  he  can  hold  the  oifice. 
People  v.  Whitman,  10  Cal.  44. 
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15.  In  cases  where  there  is  no  incum- 
bent to  hold  over,  the  law  will  allow  the 
appointment  by  the  executive  to  fill  the 
office.     Ih,  46. 

1 6.  The  constitution  affixes  no  period  of 
tenure  to  the  office  of  tax  collector,  nor 
does  it  provide  any  mode  of  appointment. 
So  far  as  this  office  exists  in  the  incum- 
bent, it  is  an  office  created  by  legislative 
act.  The  legislature  may  direct  how  it 
shall  be  filled,  and  how  its  duties  shall  be 
discharged.  People  v.  Squires^  15  Cal. 
17. 

17.  A  controller  must  be  elected  bien- 
nially, at  the  same  time  and  place  and 
manner  with  the  governor  and  lieutenant 
governor,  and  an  appointment  of  a  con- 
troller by  the  governor  before  this  bien- 
nial general  election,  whatever  its  effect 
otherwise,  cannot  defeat  this  constitutional 
policy,  nor  deprive  the  people  of  their 
right  to  fill  the  office  of  controller  at  such 
election.    People  v.  Melony,  15  Cal.  62. 

See  Election,  Governor,  Office, 
Vacancy. 
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APPRAISEMENT. 

1.  A  sale  by  a  sheriff,  under  execution, 
of  a  house,  claimed  as  a  homestead  by  the 
defendant  in  execution,  and  ascertained 
by  appraisement  to  be  worth  over  $5,000, 
should  not  be  made  until  an  exact  ap- 
praisement of  the  value  of  the  premises 
is  obtained,  so  that  the  sheriff  can  convey 
a  definite  fractional,  undivided  interest 
therein.    Gary  v.  Easterhrook,  6  Cal.  459. 

2.  Where  a  lease  contained  the  usual 
covenants  for  payment  of  rent,  and  re- 
entry for  nonpayment,  and  provided  for 
the  appraisement  of  improvements  erected 
by  the  lessee,  and  payment  of  their  value 
by  the  lessor  at  the  expiration  of  the 
term ;  and  the  lessor  reentered  for  non- 
payment of  rent :  held,  that  the  lessee 
could  not  maintain  an  action,  upon  being 
evicted,  for  the  value  of  his  improve- 
ments.  Lawrence  v.  Knigktj  11  Cal.  298. 


I.  Of  the  Revenue. 
II.  By  Payment. 

III.  Of  Mining  Lands. 

IV.  Of  Water  CourBea. 


L  Of  the  Revenue. 

1.  The  common  council  of  SacramentOt 
by  resolution,  made  an  appropriation  to 
the  mayor  of  the  city  of  $10,000,  recit- 
ing meritorious  services  (but  such  as  were 
within  the  line  of  his  official  duty)  as  the 
consideration,  which  was  exclusive  of  his 
salary,  which  was  regularly  paid.  The 
mayor  died  the  day  the  appropriation  was 
passed,  and  did  not  accept  it  formaUy: 
held,  that  the  appropriation  could  not  be 
recovered  in  an  action  at  law.  HesUp  v. 
City  of  Sacramento^  2  Cal.  581. 

2.  The  act  of  May  1st,  1854,  which 
creates  the  office  of  State  printer,  and  re- 
quires the  comptroller  to  draw  his  war- 
rants on  the  treasury  for  such  sums  as 
may  be  due  the  State  printer,  is  not  a 
specific  appropriation.  Bedding  y.  AQf 
4  Cal.  333. 

3.  The  revenue  act  provided  that  the 
board  of  supervisors  or  courts  of  ses- 
sions shall  levy,  in  addition  to  a  State  tax, 
a  tax,  not  to  exceed  fifty  cents  on  each 
one  hundred  dollars,  for  county  purposes, 
and  such  other  special  taxes  as  may  be 
by  law  authorized  to  be  collected.  Under 
this  provision,  the  courts  of  sessions  of 
Sacramento  levied  a  tax  of  fifty  cents  for 
county  purposes,  twenty-five  cents  for 
funded  tax,  &c. :  held,  that  the  words  of 
the  revenue  act,  authorizing  a  tax  of  fifty 
cents  on  each  one  hundred  dollars  for 
county  purposes,  ought  not  to  be  restrict- 
ed to  the  current  expenses  of  the  year  as 
an  appropriation,  leaving  the  scrip  holders 
of  the  county  to  look  for  payment  to  the 
tax  collected  for  the  floating  debt.  Jfc- 
Donald  v.  Griswold^  4  Cal.  352. 

4.  In  the  absence  of  an  unexhausted 
specific  appropriation  to  meet  a  warrant 
of  the  controller  on  the  State  treasurer, 
a  warrant  on  the  treasurer  is  absolutely 
void.     Butler  v.  Bates,  7  Cal.  137. 

5.  Every  municipal  appropriation  in 
the  contemplation  of  law  is  to  be  paid  in 
money.     People  v.  Williams^  8  CaL  101. 
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6.  The  power  of  appropriation  "which 
the  legislature  can  exercise  over  the  rev- 
enues of  the  State,  for  any  purpose  which 
it  maj  regard  as  calculated  to  promote 
the  public  good,  it  can  exercise  over  the 
revenues  of  a  county,  city  or  town  for  any 
purpose  connected  with  their  past  or 
present  condition,  except  as  such  revenues 
may,  by  the  law  creating  them,  be  devoted 
to  special  purposes.  Blanding  v.  Burr, 
13  CaL  351. 

7.  To  an  appropriation,  within  the 
meaning  of  the  constitution,  nothing  more 
b  requisite  than  a  designation  of  the 
amount,  and  the  fiind  out  of  which  it 
shall  be  paid.  People  v.  Brooks,  16 
Cd.28. 

8.  When  the  constitution,  therefore, 
says,  that  ^no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of 
appropriations  made  by  law,"  it  only 
means,  that  no  money  shall  be  drawn 
except  in  pursuance  of  law.     Ih, 

a.  When  the  act  of  April  13th,  1854, 
provides,  that  no  warrants  shall  be  drawn 
except  there  be  ^  an  unexhausted,  specific 
appropriation"  to  meet  the  same,  it  means 
only  that  the  controller  shall  not  draw  a 
warrant  for  a  specific  object  when  he  has 
already  drawn  for  the  full  amount  of  the 
appropriaUon  made  for  that  object.     Ih. 

See  Municipal  Cokporation,  Rev- 
enue, Warrants. 


n.  By  Payment. 

10.  A  draft  payable,  in  terms,  out  of 
**an  appropriation  "  for  work  done  by  the 
acceptor,  becomes  due  on  payment  for  the 
work.    Nagle  v.  Homer,  8  Cal.  358. 

11.  Where  it  was  agreed  between  the 
mortgagor  and  mortgagee  that  the  land 
and  its  proceeds  were  to  be  held  not  only 
as  security  for  the  debt  due  the  latter,  but 
for  debts  due  third  persons,  laborers  on 
the  land,  for  instance:  held,  that  such 
agreement  was  an  appropriation  of  said 
surplus  for  the  benefit  of  said  third  per- 
sons, not  revocable  when  they  have  acted 
OQ  the  fiuth  of  it ;  and  the  mortgagee  is  a 
trastee  of  the  same  for  said  third  persons. 
Pierce  v.  Eobinsofij  18  Cal.  121. 

See  Payment. 


III.  Op  Mining  Lands. 

12.  The  government  of  the  United 
States  and  State  government  have  not 
only  acquiesed  in  the  universal  appropri- 
ation of  the  public  lands  for  mining  pur- 
poses, but  have  studiously  encouraged 
them  in  some  instances,  and  recognized 
them  in  all.  Conger  v.  Weaver^  6  Cal. 
557  ;    Weaver  v.  Conger,  10  Cal.  238. 

13.  The  rights  of  a  quartz  miner  come 
from  his  appropriation  ;  and  whenever  his 
claim  is  defined,  there  is  no  reason,  in  the 
nature  of  things,  why  an  appropriation 
may  not  as  well  take  effect  upon  quartz 
in  a  decomposed  state  as  any  other  sort, 
or  why  the  condition  to  which  natural 
causes  may  have  reduced  the  rock  should 
give  character  to  the  title  of  the  locator. 
Brown  v.  '49  and  *56  Quartz  M,  Co,,  15 
Cal.  160. 

See  Lands,  Mines  and  Mining  Law. 


IV.  Of  Water  Courses. 

14.  Possession  or  actual  appropriation 
must  be  the  test  of  priority  in  all  claims 
to  the  use  of  water,  whenever  such  claims 
are  not  dependent  on  the  ownership  of  the 
land  through  which  the  water  fiows.  Kel- 
ly V.  Natoma  W.  Co.,  6  Cal.  108 ;  Hoff- 
man V.  Stone,  7  Cal.  48  ;  Maeris  v.  Bick- 
neU,  7  Cal.  262. 

15.  There  must  be  an  actual  appropri- 
ation of  the  water  for  some  useful  purpose 
allowed  by  law,  to  give  a  title  in  it.  Maeris 
V.  BickneU,  7  Cal.  262. 

16.  Where  a  party  stands  by  and  sees 
a  ditch  owner  appropriate  the  water  of  a 
creek,  at  a  great  expense,  and  does  not 
inform  him  of  his  claim  to  the  waters,  he 
and  his  vendees  are  estopped  from  after- 
wards claiming  the  water.  Parke  v.  Kil- 
ham,  8  Cal.  79. 

17.  A  right  to  water  as  a  usufruct  may 
be  acquired  by  appropriation,  as  against  a 
subsequent  appropriator  who  shows  no 
title  to  the  soil ;  and  that  by  the  appropri- 
ation of  water,  and  the  construction  of  a 
canal,  the  party  acquires  an  easement  or 
franchise  which  he  may  enjoy  and  pro- 
tect.    CrandaU  v.  Woods,  8  Cal.  142. 

18.  An  appropriation  of  land  carries 
with  it  the  water  on  the  land,  or  a  usufruct 
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in  the  water ;  for  in  such  cases  the  party 
does  not  appropriate  the  water,  but  the 
land  covered  with  water.     lb,  143. 

19.  When  an  action  is  properly  brought 
to  test  the  question  as  to  the  priority  of 
appropriation  of  water  courses,  it  is  prop- 
er to  pray  for  an  injunction  to  prevent 
future  injury.  Marius  v.  Btcknell,  10  Cal. 
224. 

20.  Parties  who  first  appropriate  water 
for  mill  purposes  are  entitled  to  it  to  the 
extent  appropriated,  and  for  these  pur- 
poses to  the  exclusion  of  any  subsequent 
appropriation  of  it  for  the  same  or  any 
other  use.   Ortman  v.  Dixon,  13  Cal.  38. 

21.  If  A  erects  a  mill  on  a  running 
stream,  this  shows  an  appropriation  of  the 
water  of  the  mill ;  but  if  he  suffers  a  por- 
tion of  the  water,  or  the  body  of  it,  after 
running  the  mill,  to  go  down  in  its  accus- 
tomed course,  we  do  not  see  why  persons 
below  may  not  as  well  appropriate  this 
residuum  as  he  could  appropriate  the  first 
use.     Tb. 

22.  Water  taken  for  a  mill  is  not  an 
article  of  merchandise  to  be  sold  in  the 
market;  it  is  merely  used  as  a  motive 
power,  and  after  it  passes  the  mill  and 
subserves  its  purposes,  it  may  be  appro- 
priated as  an  aid  to  working  the  mines. 
McDonald  v.  Bear  River  and  Auburn  W, 
and  M.  Co.,  13  Cal.  233. 

23.  There  is  no  difference  in  respect  to 
the  use,  or  rather  purpose,  to  which  water 
is  to  be  applied,  and  an  appropriation  for 
the  uses  of  a  mill  stands  on  the  same  foot- 
ing as  an  appropriation  for  the  use  of  the 
mines.     lb. 

24.  It  by  no  means  follows  that  because 
in  an  agricultural  district  a  party  takes  up 
a  mill  seat,  gets  a  good  title — ^and  we  es- 
teem possession  of  public  lands  to  be — to 
the  land,  and  makes  valuable  improve- 
ments dependent  on  the  use  of  water  as  a 
motive  power,  that  he  means  only  to  use 
the  water  appropriated  for  the  first  pur- 
pose to  which  he  applies  it.     lb.  237. 

25.  To  render  a  claim  of  water  by  ap- 
propriation valid,  the  claim  must  be  for 
some  useful  or  beneficial  purpose,  or  in 
contemplation  of  a  future  appropriation 
for  such  purpose  by  the  parties  claiming 
it  A  claim  for  mere  speculation  will  not 
answer.  Weaver  v.  Eureka  Lake  Co.,  15 
Cal.  274. 

Seft  Water  Courses. 


APPURTENANCE. 

1.  The  act  of  March  26th,  1851,  ope- 
rated as  a  grant  by  which  property-hold- 
ers along  the  line  of  Market  street,  and 
the  public,  are  entitled  to  the  free  enjoy- 
ment of  the  same,  and  this  right  or  privi- 
lege could  not  be  resumed  by  the  State, 
and  was  not  resumed  by  the  act  of  April 
28,  1851,  confirming  the  contract  between 
the  appellant  and  the  sinking  fund  com- 
missioners. Breed  y.  Cunningham,  2  Cal. 
368. 

2.  Where  lots  are  sold  as  fronting  on 
or  bounded  by  a  certain  space,  designated 
in  the  conveyance  as  a  street,  the  use  of 
such  space  as  a  street  passes  as  an  appur- 
tenance to  the  grant,  and  vests  in  the 
grantee,  in  common  with  the  public,  the 
right  of  way  over  said  street.     lb. 

See  Fixtures,  Land. 


ARBITRATION. 

I.  Jurisdiction  of  Arbitrators. 
II.  Submiwion  to  Arbitration. 

III.  Fees  of  an  Arbitrator. 

IV.  Award. 


I.  Jurisdiction  op  Arbitrators. 

1.  Our  statute  concerning  referees  is  in 
aid  of  the  common  law  remedy  by  arbitra- 
tion, and  does  not  alter  its  principles. 
Ty%on  V.  WeUs.  2  Cal.  130. 

2.  Where  the  parties  entered  into  a  sub- 
mission to  arbitration,  in  which  it  was  stip- 
ulated that  the  award  be  entered  as  the 
judgment  of  the  county  court :  held,  that 
it  was  void  in  toto,  that  court  having  no 
jurisdiction  over  the  subject  matter  of  the 
award.      Williams  v.  Walton,  9  Cal.  145. 

3.  The  court  having  no  jurisdiction,  the 
arbitrators  could  have  none,  nor  could 
they  have  common  law  powers  when  ap- 
pointed in  the  mode  provided  by  statute. 
3.  146. 
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n.  Submission  to  Arbiteation. 

^  The  submission  of  a  cause  to  arbi- 
tration operates  as  a  discontinuance  of  the 
action.*      Gunler  v.  Sanchez^  1  Cal.  47. 

0.  To  canftitute  a  submission  to  arbitra- 
tum  under  our  statute  so  as  to  give  the 
award  the  effect  of  a  judgment,  tfie  sub- 
mission must  he  JUed  with  the  clerk  in  the 
manner  specified,  and  a  motion  for  a  judg- 
wirnt  upon  the  award  made  after  the  expi- 
ration of  a  specified  time  upon  notice. 
Hedep  v.  Gitg  of  San  Francisco,  4  Cal. 
3;  overruled  in  Carsleg  v.  Lindsay,  14 
Cal.  395. 

6.  A  reference  or  arbitration  in  which 
(here  is  no  order  of  court  or  agreement 
filed  with  the  clerk  or  entered  on  the  min- 
ates,  b  a  voluntary  withdrawal  of  the  case 
from  the  jurisdiction  of  the  court,  by 
which  the  court  loses  all  control  over  the 
case  and  has  no  authority  to  enter  judg- 
ment upon  the  finding,  except  by  consent 
of  parties.  Jfeslep  v.  Citg  of  San  Fran- 
eisco,  4  Cal.  4. 

7.  Where  a  submission  to  arbitration  is 
made  an  order  of  court  under  the  code, 
the  clerk  may  enter  the  judgment  on  the 
award  in  due  time  without  any  further  or- 
der of  the  court.  Carsley  v.  Lindsay, 
14  Cal.  395 ;  overruling  Heslep  v.  City  of 
San  Francisco,  4  CaL  3. 


m.  Fees  of  an  Arbitratob. 

8.  Where  parties  who  submit  a  matter 
to  arbitration  agree  as  to  whom  shall  pay 
the  arbitrator,  if  the  latter  be  no  party  to 
the  agreement  he  will  not  be  bound  by  it, 
hot  may  look  to  all  the  parties  for  com- 
pensation for  his  services.  Young  v.  Star- 
key,  1  CaL  427. 

9.  Where  an  arbitrator  refuses  to  de- 
liver an  award  made  by  him  until  his  fees 
are  paid,  and  a  promise  to  pay  him  is 
made  and  he  delivers  the  award,  it  takes 
the  case  out  of  the  statute  of  fraud,  and 
the  undertaking  to  pay  for  the  services  a 
reasonable  compensation  is  supported  by 
a  saffieient  consideration.     lb. 


*TMi  decMon  wm  rpndered  under  the  code  of  1850.    The 
Mdetr  itu  penwu arbltraUoiis  to  be tubmltted  undor  the 
'tomit. 


IV.  Award. 

10.  Arbitrators  are  not  bound  to  award 
on  principles  of  dry  law,  but  may  decide 
on  principles  in  equity  and  good  con- 
science, and  make  their  award  ex  cequo  el 
bono.  If,  however,  they  mean  to  decide 
according  to  law  and  mistake  the  law,  the 
courts  will  set  aside  the  award.  Muldrow 
V.  Norris,  2  Cal.  77. 

11.  In  case  of  a  general  award,  courts 
will  not  inquire  into  mistakes  by  evidence 
aliunde;  but  where  the  arbitrators  have 
made  any  point  a  matter  of  judicial  inqui- 
ry by  spreading  it  upon  the  record,  and 
they  mistake  the  law  in  a  palpable  and 
material  point,  their  award  will  be  set 
aside.     Ih. ;  Tystm  v.  WeUs,  2  Cal.  180. 

12.  Courts  of  equity,  in  the  absence  of 
statutes,  will  set  aside  awards  for  fraud, 
mistake  or  accident,  either  in  fact  or  in 
law.  Muldrow  v.  Norris,  2  Cal.  77 ; 
Peachy  v.  Ritchie,  4  Cal.  207. 

13.  If  arbitrators  state  the  reasons  of 
their  award,  it  will  be  presumed  they  in- 
tend to  decide  according  to  law.  Muld- 
row V.  Norris,  2  Cal.  79. 

14.  It  is  correct  for  courts  to  distin- 
guish those  portions  of  an  award  which 
are  good  and  those  which  are  not,  where 
it  is  attacked  on  the  ground  of  fraud,  and 
the  subject  matter  is  in  its  nature  divisi- 
ble. Muldrow  V.  Norris,  2  Cal.  79  ;  WiU 
Hams  V.  Wakon,  9  Cal.  146. 

15.  Where  the  object  of  a  submission 
is  to  make  an  end  of  litigation,  and  the 
award  is  uncertain  and  incomplete  upon 
its  face,  it  defeats  the  object  of  the  sub- 
mission and  must  be  set  aside.  Piersonv, 
Norman,  2  Cal.  601. 

16.  Where  parties  submit  to  an  arbitra- 
tor, they  are  presumed  to  know  that  his 
award  will  be  final,  and  they  must  be  re- 
quired to  exercise  due  diligence  in  procur- 
ing the  evidence  upon  which  to  base  a 
proper  award.  Montifiori  v.  Engels,  8 
Cal.  484. 

17.  By  the  terms  of  an  award  which 
were  decisive  between  a  landlord  and  ten- 
ant, the  latter  was  to  leave  the  premises 
on  the  9th :  held,  that  the  plaintiff  had  no 
right  to  give  a  notice  to  quit  until  the  lOth, 
after  which,  by  the  act  of  forcible  entry 
and  detainer,  the  plaintiff  had  six  days  to 
remove,  wherefore  the  action  commenced 
on  the  10th  was  premature.  Bay  v.  Arm- 
strong, 4  Cal.  208. 
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18.  A  having  an  award  in  his  favor 
against  a  citj,  and  a  suit  pending  to  en- 
force the  same,  and  the  council  made  an 
appropriation  for  the  payment  of  the 
award,  it  was  held  that  A  cannot  be  com- 
pelled to  litigate  his  rights  with  B,  who 
has  stood  by  without  notice  of  his  claim. 
Wilscm  V.  Heslep,  4  Cal.  308. 

19.  An  award  rendered  upon  a  fair  ar- 
bitration of  the  matter  in  dispute  and  long 
concurred  in,  was  conclusive  of  the  rights 
of  the  parties,  and  should  so  have  been 
held  by  the  courts  below.  Jarvis  v.  Foun- 
tain Water  Co.,  5  Cal.  180. 

20.  When  arbitrators  have  published 
their  award  by  delivering  it  to  the  parties 
as  the  award :  held,  that  it  is  not  the  sub- 
ject of  revision  or  correction  by  them,  and 
that  any  alteration  without  the  consent  of 
the  parties  will  vitiate  it.  Porter  v.  Scott, 
7  Cal.  316. 

21.  It  is  the  duty  of  arbitrators  to  pass 
upon  the  whole  subject  in  controversy,  and 
if  it  appears  on  the  face  of  the  award  that 
they  have  not  disposed  of  the  whole  mat- 
ter, or  if  the  terms  of  the  award  render  a 
further  inquiry  necessary  to  ascertain  a 
sum  to  be  paid,  or  an  act  to  be  done,  it  is 
void.     lb. 

22.  Arbitrators  must  pass  upon  all  mat- 
ter submitted,  or  their  award  will  be  in- 
valid. If  several  matters  are  specified  in 
the  submission,  and  the  award  does  not 
disclose  that  each  is  determined,  it  is  de- 
fective on  its  face  and  can  be  set  aside  on 
motion.     Muldrow  v.  Norris,  12  Cal.  339. 

23.  If  the  submission  provide  that  an 
award  upon  the  matter  submitted  be  made, 
or  the  condition  of  the  bond  be  that  the 
parties  are  bound — ^provided  the  award  of 
such  matters  be  made — ^then  such  proviso 
extends  to  all  the  matters  submitted,  and 
operates  to  render  the  submission  condi- 
tional and  the  award  binding  only  in  case 
the  arbitrators  pass  upon  every  subject 
either  specifically  referred  to  them,  or 
brought  to  their  notice  under  the  general 
terms  of  the  submission.     Ih.  341. 

24.  Where  all  matters  in  difference  are 
submitted,  though  without  an  <<  ita  quod,*' 
the  arbitrator  must  make  his  award  of  all 
matters  submitted  to  him,  and  whereof  he 
has  notice,  otherwise  the  award  would  be 
entirely  void.     lb.  343. 

25.  An  useless  and  invalid  determina- 
tion upon  one  item  properly  presented  in 
the  general  terms  of  the  submission  must, 


on  principle,  be  as  fatal  to  the  entire  action 
of  the  arbitrators  as  an  omission  intention- 
al or  unintentional  to  notice  the  item  at 
all.    i&344. 

26.  The  doctrine  that  an  award  may  be 
good  in  part,  or  bad  in  part,  applies  to  in- 
stances where  there  has  been  an  excess  oi 
power  in  the  arbitrators  by  their  attempt- 
ing to  determine  matters  not  submitted,  or 
where  there  is  uncertainty  or  illegality  in 
an  independant  and  distinct  matter  form- 
ing no  consideration  for  other  parts  of  the 
award,  and  the  settlement  of  which  could 
not  have  contributed  to  induce  the  arbitra- 
tion,    lb. 

27.  Where  one  of  the  principal  matters 
in  dispute,  passed  upon  by  the  arbitrators, 
was  subsequently  set  aside  by  a  higher 
court,  and  the  judgment  rendered  upon  the 
award  vacated  by  reason  of  the  error  of 
the  arbitrators  in  passing  upon  said  mat- 
ter, it  left  the  award  as  though  such  it«m 
submitted  had  never  been  passed  upon; 
and  consequently,  the  award  did  not  effect 
the  purposes  of  the  submission  by  settling 
all  matters  of  controversy  between  the 
parties.  The  consideration  which  moved 
the  parties  to  enter  into  the  sulnnission 
had  failed,  and  hence  the  award  is  void. 
lb. 

28.  An  award  cannot  be  impeached  be- 
cause contrary  to  law  and  evidence.  The 
code  prescribes  the  sole  grounds  to  vacate 
an  award  by  the  court  on  motion.  Carg- 
ley  V.  Lindsay,  14  Cal.  394. 

29.  That  the  arbitrator  did  not  act  upon 
all  the  items  or  property  of  a  partnership, 
is  no  ground  for  vacating  his  award.  Cer- 
tainly not,  if  the  facts  were  not  brought 
before  him.     lb. 


ARGUMENT. 

1.  On  a  rehearing,  a  party  will  not  be 
permitted  to  raise  any  point  which  was 
not  urged  on  the  first  argument.  Grogan 
y.  Buckle,  1  Cal.  197. 

2.  Where  notice  of  argument  has  been 
given  by  the  appellant,  the  respondent 
may  move  an  afRrmance  of  the  judgment 
ex  parte,  although  he  has  given  no  notice 
of  argument    Constant  v.  Ward,  1  Cal.  333. 
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3.  The  plaintiff  always  in  contempla- 
tion of  law  has  the  affirmatiye  of  the  ar- 
gument and  the  right  to  open  and  conclude. 
Benham  y.  Howe,  2  Cal.  408. 

4.  The  establishment  and  enforcement 
of  roles,  limiting  the  argument  of  counsel 
to  a  certain  time,  are  matters  resting  in 
the  sound  discretion  of  the  court,  and,  un- 
less it  appear  that  injustice  has  thereby 
been  done,  form  no  ground  of  appeal. 
People  V.  Toek  Ohew,  6  Cal.  636. 

5.  In  a  criminal  case,  if  the  court  below 
impose  upon  counsel  against  their  consent 
a  lunitation  of  time  for  argument  before  the 
jury,  it  is  done  at  the  risk  of  a  new  trial, 
if  it  be  shown  by  the  uncontradicted  affi- 
davits of  the  counsel  that  the  prisoner  was 
deprived  of  the  opportunity  of  a  full  de- 
fense; for  this  is  his  constitutional  right, 
without  which  he  cannot  be  lawfully  con- 
victed.    People  v.  Keenan^  13  Cal.  584. 

See  Trial. 
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ARREST. 

I.  In  General. 
II.  Affidavit  on  Arrest. 

III.  Flea^ngB. 

IV.  Jodgment. 

V.  Liability  of  Bail. 
TI.  Diflchaige  from  Arrest. 


I.  In  General. 

1.  If  an  order  of  commitment  be  suf- 
ficient in  substance,  it  wiU  be  held  good 
on  habeas  corpus,  although  it  contain  more 
than  is  necessary  to  be  stated  therein.  The 
unnecessary  matter  will  be  regarded  as 
surplusage.    People  v.  Smith,  1  Cal.  12. 

2.  An  attachment  for  contempt  for  dis- 
obedience of  a  mandamus  will  not  issue, 
unless  it  appear  affirmatively  that  the  man- 
damus was  sought  to  be  enforced  by  some 
party.    People  v.  Turner,  1  Cal.  189. 

3.  When  the  relation  subsisting  between 
ibe  parties  be  that  of  partners,  and  not 
that  of  principal  and  agent,  an  embezzle- 
Ottat  of  the  copartnership  property  is  not 
Kich  a  fraud  as  will  warrant  an  arrest 


under  the  code.    Soule  v.  Hayward,  1  Cal- 
346. 

4.  A  defendant  cannot  be  arrested  for 
fraudulent  representations  in  obtaining 
money,  when  the  representations  were 
made  some  time  after  the  money  was  ob- 
tained.    Snow  V.  Hahtead,  1  Cal.  361. 

5.  Where  a  party  is  once  arrested  and 
discharged  he  cannot  be  arrested  again  in 
the  same  action.  Mc  Gilvery  v.  Morehead, 
2  Cal.  609. 

6.  Ajs  a  matter  of  practice,  it  is  safest 
to  award  an  arrest,  even  in  cases  of  doubt> 
for  the  defendant  is  protected  by  his  bond 
from  abuse  by  the  process ;  without  which 
process  the  plaintiff  may  be  remediless. 
Southworih  v.  Besing,  3  Cal.  378.  . 

7.  Attendance  upon  any  court  as  a  wit- 
ness, juror,  or  party,  only  exempts  the  per- 
son so  in  attendance  from  arrest  in  a  civil 
action,  but  not  from  obeying  any  ordinary 
process  of  a  court.  Page  v.  RandaU,  6 
Cal.  33. 

8.  The  provision  of  the  civil  code,  "  that 
the  defendant  may  be  arrested  when  the 
action  is  for  willful  injury  to  person  or 
character,"  is  directly  in  conflict  with  the 
constitution.   Ex  parte  Prader,  6  Cal.  240, 

9.  If  the  plaintiff  is  about  to  leave  the 
State,  it  is  no  reason  to  apply  for  an  exer- 
cise of  equity  jurisdiction  to  protect  the 
defendant's  rights ;  he  has  his  remedy  by 
a  writ  of  ne  exeat  Bell  v.  WaUh,  7  Cal. 
87. 


11.  Affidavit  on  Arrest. 

10.  An  affidavit,  in  pursuance  of  which 
a  warrant  is  issued  is  defective,  which  con- 
tains allegations  upon  information  and  be- 
lief merely ;  and  if  it  states  no  fact  within 
the  knowledge  of  the  affiant,  it  can  be  of 
little  weight  in  any  legal  proceeding.  Peo- 
pie  V.  Smith,  1  Cal.  11. 

11.  The  defendant  can  only  avail  him- 
self of  any  defect  in  the  affidavit  previous 
to  his  examination  and  final  order  of  com- 
mitment,    lb. 

12.  An  affidavit  may  set  forth  in  posi- 
tive terms  as  within  the  knowledge  of  the 
deponent  the  commission  of  the  offense 
charged  therein,  and  proceed  upon  inform- 
ation as  to  the  names  only  of  the  persons 
who  were  guilty  of  the  perpetration  of 
them.     lb, 

13.  The  preliminary  evidence  upon  an 
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application  for  a  warrant  of  arrest  may  be, 
either  by  the  affidavit  of  some  person  cog- 
nizant of  the  facts,  or  by  his  examination 
under  oath,  taken  by  the  officer  to  satisfy 
the  person  to  whom  the  application  was 
made,  that  there  is  reason  to  believe  that 
a  felony  or  other  crime  has  been  actually 
committed,  as  also  to  prove  the  probability 
of  suspecting  the  party  against  whom  the 
warrant  is  prayed.     lb, 

14.  In  an  action  to  recover  money  se- 
cured by  a  person  as  agent,  he  cannot  be 
arrested  without  the  affidavit  showing  some 
fraudulent  conduct  on  his  part^  or  a  de- 
mand on  him  for  the  money  and  a  refusal 
to  pay.     Ex  parte  Ifoidjhrth,  1  Cal.  440. 

15.  The  affidavit  to  sustain  an  arrest 
must  show  the  facts  relied  upon  by  positive 
averment;  and  it  is  not  sufficient  to  refer 
to  the  complaint  or  any  other  paper  to 
show  what  the  affidavit  ought  itself  to  dis- 
close.  Mc  Gihery  v.  Morekead,  2  Cal.  609. 

1 6.  To  entitle  a  party  to  the  remedy  of 
arrest,  it  is  not  necessary  that  he  should 
know  positively  the  commission  of  a  fraud. 
It  is  sufficient  if  the  circumstances  de- 
tailed would  induce  a  reasonable  belief 
that  a  fraud  was  intended.  SotUhworth  v. 
Resing,  3  Cal.  378. 

17.  An  affidavit  for  a  requisition  for  a 
fugitive  from  justice  is  sufficient,  if  it  does 
charge  the  commission  of  a  distinct  of- 
fense, although  it  does  not  set  forth  the 
crime  with  all  legal  exactness  necessary 
to  be  observed  in  an  indictment  Ex  parte 
Manchester,  5  Cal.  238. 

18.  Courts  cannot  go  behind  this  affi- 
davit to  inquire  whether  it  is  a  forgery  or 
not,  because  the  governor  of  the  State 
who  issues  the  requisition  is  the  only 
proper  judge  of  the  authenticity  of  the 
paper.     Ih. 

19.  Though  the  affidavit  does  not  charge 
in  sufficiently  distinct  words  that  the  pris- 
oner is  "  a  fugitive  from  justice,"  yet  it  is 
sufficient  if  it  allege  that  he  committed  a 
crime  and  then  fled.     Ih. 

20.  Insufficiency  of  the  affidavit  on 
which  the  writ  of  arrest  issues  cannot  be 
set  up  in  defense  by  third  parties,  nor 
even  by  the  defendant  himself,  after  judg- 
ment    Matoon  v.  Eder,  6  Cal.  59. 

21.  An  affidavit  for  arrest  which  avers 
on  information  and  belief  that  the  defend- 
ant has  been  guilty  of  a  fraud  in  the  con- 
tracting of  the  debt,  or  in  endeavoring  to 
prevent  its  collection  in  the  terms  required 


by  statute,  and  followed  by  an  averment 
of  the  facts  on  which  the  belief  is  founded, 
also  stated  on  information  and  beliel^  is 
sufficient     lb, 

22.  Side  issues  upon  affidavits  are  not 
issues  upon  which  juries  pass.  The  arrest 
upon  affidavit  is  only  intended  to  secure 
the  presence  of  the  defendant  until  final 
judgment,  and  in  order  to  detain  and  im- 
prison his  person  afterwards,  the  fraud 
must  be  alleged  in  tlie  complaint,  be  passed 
upon  by  the  jury,  and  be  stated  in  the 
judgment  Davis  v.  JRobinson,  10  CaL 
412. 


ni.  Pleadings. 

23.  For  the  furtherance  of  justice,  courts 
should  allow  pleadings  to  be  amended,  so 
as  to  present  a  question  of  fraud  to  the 
jury  when  the  defendant  has  been  arrest- 
ed, that  the  question  may  be  submitted  to 
the  jury  and  a  judgment  be  entered  in 
conformity  to  the  facts  found.  Matoon  v. 
EdeTj  6  Cal.  61 ;  Davis  v.  Robinson^  10 
Cal.  412. 

24.  An  order  of  arrest,  made  by  the 
judge  before  the  complaint  in  the  action 
in  which  it  is  entitled  is  filed  in  court,  is 
void.  Until  the  suit  is  instituted  there 
can  be  no  defendant,  consequently  no  au- 
thority under  the  statute  to  issue  an  order 
of  arrest     Ex  parte  Cohen,  6  Cal.  320. 

25.  A  complaint  alleging  that  the  de- 
fendant collected  and  received  certain 
money,  as  the  agent  or  attorney  in  fact  of 
the  plaintiff,  and  had  embezzled  and  con- 
verted the  money  to  his  own  use,  and 
praying  that  he  be  adjudged  guilty  of  a 
fraud  and  for  judgment  and  execution 
against  his  person  and  property,  is  insuffi- 
cient in  this  disjunctive  form  to  sustain  a 
verdict  convicting  the  defendant  of  fraud. 
Porter  v.  Hermanriy  8  Cal.  623. 


IV.  Judgment. 

26.  The  judgment  should  state  the  fraud 
affirmatively,  for  fraud  being  the  grava- 
men of  the  arrest  it  should  be  conclusive- 
ly found  before  the  debtor  can  be  impris- 
oned or  the  bail  charged.  Matoon  v. 
Eder,  6  Cal.  60 ;  Davis  v.  Robinson,  10 
Cal.  412. 
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27.  The  writ  of  arrest  is  only  an  inter- 
mediate remedj  or  process  to  secure  the 
presence  of  the  party  until  final  judgment, 
and  that  the  facts  on  which  it  is  hased 
most  he  affirmatively  found,  and  the  fraud 
stated  in  the  judgment,  in  order  to  author- 
ize an  arrest  on  final  process.  Matocn 
T.  EdtTy  6  CaL  61 ;  Dams  v.  Robinson^ 
10  CaL  412. 

28.  To  authorize  a  judgment  convicting 
the  defendant  of  fraud,  the  facts  upon 
which  the  charge  is  based  must  be  specifi- 
cally alleged  in  the  complaint.  Davis  v. 
RohimoH,  10  Gal.  412. 


V.  Liability  of  Bail. 

29.  Where  a  party  oflered  to  surrender 
Imnself  in  discharge  of  his  sureties:  held, 
to  be  a  good  surrender  and  a  discharge  of 
the  sureties  from  all  liability.  Babb  v. 
OaHey.  5  Gal.  94. 

30.  Final  process  must  issue  against 
the  judgment  debtor  on  arrest  before  the 
bail  becomes  finally  charged ;  and  in  the 
absence  of  any  other  provision,  it  would 
probably  be  necessary  that  a  ca.  sau  should 
issue,  and  be  returned  non  est  inventus, 
before  the  bail  would  be  liable.  Matoon- 
T.  Eder,  6  Gal.  60. 

31.  The  sureties  on  the  bail  bond  of  a 
defendant  arrested  in  a  civil  action  are  not 
bound  to  surrender  the  defendant  within 
ten  days  after  judgment  against  him,  if  no 
execution  be  issued  against  him.  A  sur- 
render within  the  ten  days  after  the  issu- 
ance of  an  execution  is  good.  The  ten 
days  are  computed  from  the  issuance  of  the 
execution,  not  from  the  rendition  of  the 
judgment.    AUen  v.  Breslauery  8  Gal.  554. 

See  Bail. 


YI.  Discharge  from  Arrest. 

32.  A  person  will  be  discharged  on  ar- 
rest when  the  process,  though  proper  in 
form,  has  been  issued  in  a  case  not  allow- 
ed by  law.    Soide  v.  Hayward^  1  Gal.  347. 

33.  On  a  rule  to  show  cause  why  the 
arrest  of  a  party,  ordered  by  the  court  on 
the  allegation  of  fraud,  should  not  be  va- 
cated, the  question  of  fact  involved  in  it 
BiQst  be  decided  like  any  other  fact,  by 


weight  of  evidence.  Southworth  v.  Res- 
ing,  3  Gal.  378. 

34.  The  defendant  on  arrest,  by  putting 
in  bail  and  neglecting  to  move  to  be  dis- 
charged, consents  to  process  and  waives 
all  irregularity  in  this  respect.  Matoon  v. 
Eder,  6  Gal.  59. 

See  Bail. 
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ARREST  OF  JUDGMENT. 

1.  The  defect,  that  there  was  no  right 
of  action  in  the  plaintiff,  would  be  fatal 
on  motion  in  arrest  of  judgment.  Sublette 
V.  Melkado,  1  Gal.  106. 

2.  Gourts  of  equity  will  not  interfere  to 
enjoin  a  judgment  not  manifestly  wrong, 
simply  because  of  a  defect  in  the  evidence ; 
the  remedy  is  by  appeal  or  motion  to  va- 
cate the  judgment  Pico  v.  Sunol,  6  Gal. 
295. 

3.  The  defects  in  an  indictment  are  not 
cured  by  verdict,  but  may  be  taken  ad- 
vantage of  on  motion  to  arrest  the  judg- 
ment.    People  V.  Wallace,  9  Gal.  30. 

4.  Where  a  defendant  was  served  with 
process,  but  was  not  given  the  time  allow- 
ed by  law  to  appear  and  answer,  it  would 
be  a  sufficient  reason  for  the  court  to 
quash  the  writ  on  motion  by  an  amicus 
curise,  or  for  extension  of  the  time  on  de- 
fendant's motion,  or  a  good  objection  on 
writ  of  error  in  anest  of  judgment,  or  on 
motion  for  a  new  trial ;  but  it  cannot  be 
said  that  the  court  has  no  jurisdiction  of 
the  person  so  as  to  make  its  judqrment  a 
nullity.     WhitweU  v.  Barhier,  7  Gal.  64. 

5.  The  court  in  which  a  void  judgment 
is  rendered,  can,  on  motion,  at  any  time 
arrest  all  process  issued  by  its  clerk  there- 
on.    Chipmcm  v.  Bowman^  14  Gal.  158. 

See  Judgment. 
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ARSON. 

1.  An  indictment  which  charges  the  ac- 
cused of  the  crime  of  arson  in  this,  that 
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on  a  certain  day,  etc.,  "he  did  bum,  or 
cause  to  be  burned,  a  certain  dwelling 
house,"  is  not  sufficient,  because  the  charge 
is  hiid  in  the  alternative,  whereas  it  should 
be  special,  and  does  not  set  forth  the  facts 
and  circumstances  of  the  alleged  offense, 
80  that  the  accused  may  be  prepared  for 
his  defense.  People  v.  Hood,  6  Cal.  238. 
See  Criminal  Law. 


wwn.^^^W>/^^^«^^^>W\/>/V>/>^/V>AAA» 


ASSAULT. 

1.  Where  a  defendant  was  indicted  for 
an  assault  with  intent  to  commit  murder, 
and  the  jury  found  a  verdict  of  guilty  of 
an  assault  with  intent  to  do  bodily  injury : 
held,  that  the  verdict  only  found  the  pris- 
oner guilty  of  an  assault  and  not  of  a 
felony.     People  v.  Vanard^  6  Cal.  562. 

2.  The  weapon  or  instrument  with 
which  the  assault  is  committed  constitutes 
the  gist  of  the  felony,  as  distinguishing 
the  act  from  an  ordinary  assault,  and 
should,  therefore,  be  alleged  and  found. 
Ih.  563. 

3.  The  owner  of  property,  in  the  pos- 
session of  the  same,  has  a  right  to  use  so 
much  force  as  is  necessary  to  prevent  a 
forcible  trespass.  People  v.  Payne^  8  CaL 
343  ;  People  v.  Honshell,  10  CaL  87. 

4.  In  a  prosecution  for  an  assault  with 
an  intent  to  commit  murder,  where  the 
prosecuting  witness  was  asked,  on  cross 
examination,  if  he  did  not,  previous  to  the 
assault,  buy  a  pistol  to  use  upon  the  de- 
fendant, to  which  he  answered  in  the 
affirmative;  it  was  competent  for  the 
prosecuting  attorney  to  ask  the  witness  to 
state  his  reasons  for  so  doing;  and  his 
answer,  that  he  was  induced  to  do  so  by 
what  he  was  informed  by  a  third  person 
that  the  defendant  had  said,  was  competent 
to  show  the  motive  of  the  witness.  Peo- 
ple V.  Shea,  8  Cal.  538. 

5.  The  drawing  of  a  pistol  on  another, 
accompanied  by  a  threat  to  use  it  unless 
the  other  immediately  leave  the  spot,  is  an 
assault,  although  the  pistol  is  not  pointed 
at  the  person  threatened.  It  is  sufficient 
to  justify  the  jury  in  finding  an  assault 
witi  intent  to  commit  bodily  injury.  Peo- 
ple V.  McMakin,  8  CaL  548. 


6.  Where  the  defendant  was  indicted 
for  the  crime  of  an  "  assault  with  a  deadly 
weapon  with  the  intent  to  inflict  great 
bodily  injury,"  and  the  jury  found  him 
"  guilty  of  an  assault  with  a  deadly  weap- 
on : "  held,  that  it  was  an  error  in  the 
court  to  sentence  the  prisoner  to  two  years 
in  the  State  prison.  People  v.  Wilson^  9 
CaL  260. 

7.  On  an  indictment  for  an  assault  with 
intent  to  commit  murder,  defendant  plead 
guilty  to  an  assault  with  a  deadly  weapon 
with  intent  to  commit  bodily  injury,  and 
upon  this  plea,  was  adjudged  to  pay  a  fine 
of  $1,200,  or  be  imprisoned  in  the  county 
jaiL  Defendant  appeals :  held,  that  the 
supreme  court  has  no  jurisdiction  of  the 
appeal,  the  offi^nse  for  which  defendant 
was  punished  being  a  misdemeanor  only, 
and  not  a  felony.  People  v.  CortteU,  6 
Cal.  188. 

See  Assault  and  Battekt,  Crimi- 
nal Law. 


ASSAULT  AND  BATTERY. 

1.  The  recorder  of  San  Francisco  has 
the  right  to  punish  for  the  crime  of  assault 
and  battery,  as  fixed  by  the  act  of  April 
18th,  1850.  People  v.  Ah  King,  4  Cal. 
307. 

2.  An  assault  and  battery  is  not  a  case 
of  fraud,  in  the  sense  that  that  term  is 
employed  in  the  constitution,  nor  can  it  be 
so  made  by  the  legislature.  JSx  parte 
Prader,  6  Cal.  240. 

3.  A  party  cannot  be  imprisoned,  under 
a  judgment  for  injury  to  person  in  a  civil 
action,  for  assault  and  battery ;  a  judg- 
ment for  damages,  in  such  a  case,  is  as 
much  a  debt  as  though  recovered  in  an 
action  of  assumpsit.     lb. 

See  Assault,  Criminal  Law. 


ASSENT. 
1.  A  decree  fairly  entered,  with  the 
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assent  of  an  attorney,  is  as  binding  upon 
the  client  as  a  decree  entered  after  resist- 
ance.    Holmes  v.  Rogers,  13  Cal.  201. 

2.  If  an  attorney  assents  to  a  decree, 
the  assent  need  not  be  made  in  open  court 
bj  words  spoken  by  the  attorney.  It  may 
as  well  be  made  by  stipulation  out  of  court. 
Ih. 

3.  When  a  decree  is  entered  with  the 
assent  of  the  attorney,  it  is  no  ground  of 
error  that  the  decree  embraces  land  not 
in  the  complaint ;  and  even  if  error,  the 
remedy  is  by  appeal.  Ih,  202. 

4.  It  is  not  necessary  that  all  the 
trustees  of  an  assignment  should  assent  to 
act  as  such.  The  presumption  is  of  as- 
sent ;  and  the  assent  of  one  is  enough  to 
give  effect  to  the  trust,  though  the  rest 
expressly  repudiate.  Forbes  v.  ScanneU, 
13  CaL  288. 
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I.  By  a  Private  Corporation. 

1.  In  a  suit  brought  by  one  of  the 
partners  of  a  mining  claim  against  the 
company,  to  recover  his  share,  which  had 
been  sold  for  an  alleged  nonpayment  of 
assessment,  and  also  to  recover  his  pro- 
portionate share  of  the  gold  taken  out  by 
the  said  company,  the  district  court  had 
jurisdiction.  Schuepler  v.  Evans,  4  Cal. 
212. 

2.  Where  the  tenant  in  common  or 
partner  goes  away  and  remains  absent 
from  the  premises,  leaving  his  associates 
in  possession,  it  creates  no  presumption  of 
abandonment ;  nor  does  his  refusal  to  pay 
or  delay  in  paying  the  expenses  of  the 
business  or  the  assessments,  create  of 
itself  a  forfeiture.  Wearing  v.  Crow,  11 
Cal.  372. 

3.  Where  four  of  the  trustees  of  a  pri- 
vate corporation,  owning  sufficient  stock 
to  oontrol  its  business,  conduct  the  busi- 
ness in  a  grossly  negligent  manner,  sys- 


tematically disregarding  the  by-laws,  keep- 
ing no  account  of  receipts  and  expendi- 
tures, failing  to  pay  their  own  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 
making  the  corporation  and  said  trustees 
alone  parties — no  objection  being  taken 
that  all  the  stockholders  were  not  parties — 
and  the  trustees  will  be  compelled  to  make 
good  any  loss  occasioned  by  their  negli- 
gence or  improper  conduct  in  failing  to 
collect  the  assessments.  NeaU  v.  Hilly  16 
Cal.  151. 


n.  By  a  Municipal  Corporation. 

4.  The  common  council  of  the  city  of 
San  Francisco  had  no  authority,  under 
the  charter  of  1850,  to  impose  a  penalty 
of  one  per  cent  a  day  for  the  nonpayment 
of  an  assessment.  Weber  v.  City  of  San 
Francisco,  1  Cal.  456. 

5.  Where  an  assessment  is  laid  upon 
property,  it  is  not  necessaiy  or  proper  for 
a  court  to  interfere  by  a  decree,  rendered 
in  an  injunction  suit,  to  restrain  the  collec- 
tion of  the  assessment,  or  to  order  a  sale 
of  the  premises  ;  the  municipality  should 
be  left  to  make  the  amount  of  the  assess- 
ment in  the  ordinary  way.     lb, 

6.  An  assessment  was  laid  for  the  pur- 
pose of  improving  a  Street,  and  thereby 
benefiting  the  property  of  the  plaintiff,  in 
common  with  the  property  of  other  per- 
sons owning  lots  on  the  same  street ;  and 
after  the  work  was  completed,  and  the 
benefit  possible  derived  from  it,  the  plaint- 
iff can  claim  to  be  exempt  from  the  assess- 
ment, on  the  gix)und  of  irregularities  in 
the  mode  of  making  the  assessment  /  b, 
457. 

7.  The  act  of  May  4th,  1852,  « to  in- 
corporate the  town  of  Oakland,*'  confers 
no  power  of  taxation  directly,  but  leaves 
it  to  be  derived  from  the  general  act  of 
March  27th,  1850 ;  and  an  assessment 
greater  than  provided  in  the  latter  is 
illegal  and  void.  Hays  v.  Hogan,  5  Cal. 
242. 

8.  Commissioners  of  street  assessments 
were  bound  by  the  municipal  charter  at 
the  proper  time  to  make  the  proper  as- 
sessment, and  so  apportion  the  expense 
among  the  property  holders,  in  proportion 
to  the  advantages  respectively  derived  by 
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each  from  the  improvement  It  is  the 
duty  of  the  mayor  to  see  that  all  the  offi- 
cers did  their  duty.  Lticas  v.  City  of  San 
Francisco^  7  Cal.  473. 

9.  Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant  somewhere  within 
a  C3rtain  larger  tract  was  ascertained,  and 
the  land  segregated  by  a  survey,  under  a 
decree  of  confirmation  by  the  United 
States  supreme  court:  held,  that  the  land 
became  immediately  taxable,  and  that  an 
assessment  thereof  will  be  presumed  to 
have  been  made  after  the  survey,  where 
the  time  allowed  by  law  for  the  assess- 
ment extended  to  a  day  four  days  after 
the  survey.  Palmer  v.  Baling^  8  Cal. 
389. 

10.  Where  a  general  repealing  statute  is 
passed,  and  on  the  next  day  a  supplemen- 
tary act  is  passed  excepting  certain  coun- 
ties from  the  operation  of  the  repeal  to  a 
certain  extent :  held,  that  the  case  was  a 
special  one,  and  there  being  no  doubt  of 
the  true  intention  of  the  legislature,  the 
supplemental  act  must  be  regarded  as  a 
part  of  the  repealing  act,  and  must  be 
given  the  same  effect  as  if  passed  on  the 
same  day.  So  held  in  the  construction  of 
the  act  of  April  29,  1857,  repealing  the 
then  existing  law  concerning  all  sheriffs 
as  tax  collectors,  and  requiring  them  to 
turn  over  the  assessment  rolls  to  their  suc- 
cessors, taken  in  connection  with  the  act 
of  April  30,  excepting  certain  counties 
from  the  operation  of  the  repealing  law  of 
the  day  previous.  Mardove  v.  White,  8 
Cal.  377. 

11.  The  acts  of  the  officer  making  the 
assessment  must  be  presumed  to  be  in  con- 
formity with  the  law  until  the  contrary  is 
shown.     Ih. 

12.  The  listing  and  valuation  of  real  es- 
tate for  the  purpose  of  taxation  is  an  essen- 
tial prerequisite  to  the  validity  of  all  subse- 
quent proceedings.  It  is  from  the  list 
made  by  the  assessor  when  duly  corrected 
by  equalization,  that  the  auditor  prepares 
the  duplicate,  which  gives  to  the  officer 
his  authority  to  demand  the  tax,  and  to 

.  levy  and  sell  the  property  of  the  delin- 
quent    Ferris  v.  Coover,  10  Cal.  633. 

13.  A  protest  against  an  assessment  for 
opening  and  grading  a  street  must  be  pre- 
sented within  the  time  allowed  by  law, 
and  must  show  affirmatively  that  it  is 
signed  by  the  requisite  number  of  the 
propei*ty  holders   to    make  it  effectual. 


Burnett  v.    City  of  Sacramento^  12  Cal. 
82. 

14.  The  constitutional  provision  "that 
there  shall  be  equality  and  uniformity  of 
taxation  upon  property,"  does  not  refer  to 
special  assessments  for  local  improvements 
by  which  individual  parties  are  chiefly 
benefited  in  the  increased  value  of  their 
property,  and  in  which  the  public  is  only 
to  a  limited  extent  interested.     lb,  83. 

15.  The  injustice  of  general  taxation 
for  local  purposes  has  led  to  the  substitu- 
tion of  street  assessments,  and  it  seems 
impossible  to  deny  that  in  theory  they  are 
more  equitable  than  general  taxation,  for 
the  purposes  they  are  designed  for.  Jh. 
84. 

1 6.  Taking  the  third  section  of  the  act  of 
1858,  together  with  the  first  section,  it  is 
evident  that  the  intention  of  the  legisla- 
ture in  the  passage  of  the  act  of  1858  was 
to  substitute  the  assessment  roll  for  the 
delinquent  list  required  by  the  act  of  1857, 
or  rather,  to  give  full  and  complete  eflfect 
to  that  list  as  a  valid  warrant  for  the  col- 
lection of  the  taxes  therein  mentioned,  and 
then  to  provide,  as  is  done  in  section  three 
of  that  act,  for  their  collection.  Moore  v. 
Patch,  12  Cal.  271. 

17.  An  assessment  must  be  made  in 
order  to  create  a  liability  on  the  part  of 
the  individual  to  pay  the  tax.  If  no  such 
assessment  be  made,  no  liability  is  created, 
and  of  course  there  can  be  no  default  in 
discharging  that  which  has  no  existence. 
Kelsey  v.  Abbott,  13  Cal.  617. 

18.  The  assessment  must  be  as  certain 
in  designating  the  person  chargeable  with 
the  tax  at  the  commencement  of  the  fiscal 
year,  as  it  must  be  in  designating  the 
amount  of  the  charge,  and  the  property  to 
which  reference  is  made  for  the  purpose  of 
ascertaining  such  amount.     lb. 

19.  An  assessment  of  land  on  "balance 
of  land  on  rancho  Arroyo  de  San  Antonio, 
ten  thousand  and  ninety  acres,  at  four  dot- 
lars  per  acre,  forty  thousand  three  hun- 
dred and  sixty  dollars,"  it  appearing  on 
the  roll  that  the  part  of  the  ranch  not  as- 
sessed was  comprehended  within  the  plot 
of  a  town,  certain  lots  in  which  were  as- 
sessed on  the  same  list  to  the  same  owner, 
is  sufficient  Patten  v.  Green,  13  Cal.  328. 

20.  If  the  board  raised  the  tax  without 
proper  notice  to  the  owner,  their  action  is 
void,  and  the  assessment  remains  in  full 
force.    lb.  329. 
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21.  A  flume,  although  not  delivered  to 
the  company  by  plaintiff,  the  contractor, 
until  after  the  assessment,  was  the  prop- 
erty of  the  company  at  the  time  of  assess- 
ment ;  taxable  to  it,  and  not  to  the  con- 
tractor,    lb.  156. 

22.  An  assessment  of  property  as  "a 
ranch  commonly  known  as  '  Clark's  ranch,* 
situated  on  the  Auburn  road,  two  miles 
south  of  Grass  Valley,  in  Nevada  county. 
State  of  California,"  is  insufficient,  and  a 
deed,  on  a  sale  under  it,  is  void.  Lack- 
man  V.  Clark,  14  CaL  133. 

23.  If  the  value  of  the  property  be 
rightly  fixed  by  the  assessor,  the  assess- 
ment is  valid,  though  that  value  was  ar- 
rived at  in  a  way  different  from  that 
pointed  out  by  the  statute.  If  an  asses- 
sor cannot  find  the  persons  to  be  taxed, 
he  may  nevertheless  assess  their  propertv. 
HaH  V.  Plum,  14  Cal.  154. 

24.  The  provision  that  the  assessment 
must  be  made  on  or  before  a  certain  day, 
is  directory,  and  an  assessment  may  be 
made  afterwards.     lb,  155. 

25.  An  assessment  thus :  "  Mortgages, 
(Marysville,)  $100,000,"  is  insufficient 
under  the  act.  The  assessment  does  not 
show  for  what  the  mortgages  were  given, 
Bor  on  what  property,  nor  whether  the 
debts  were  solvent,  nor  the  value  of  the 
property  mortgaged;  and  the  sole  fact 
that  a  mortgage  is  held  for  a  given  amount 
does  not  make  the  mortgage  subject  to 
taxation  as  for  so  much  money.  FaJkner 
V.  Hunt.  16  Cal.  171. 

26.  An  assessment  thus :  ^^  Personal 
property — ^mortgages  (Marysville,)  $100,- 
000,"  is  not  good  as  an  assessment  of  per- 
8<mal  property,  independent  of  the  term 
**  mortgages,"  on  the  ground  that  the  aet 
requires  no  description  of  personal  prop- 
erty to  be  given,  but  its  value  only.  The 
whole  statement  must  be  taken  together, 
and  that  shows  '^  mortgages  "  to  be  taxed, 
and  they  are  not  subject  to  taxation  as 
nich.     lb,  172. 

27.  Under  this  act,  a  lumping  assess- 
ment of  **  personal  property  "  is  bad. 
Every  item  of  taxable  property  need  not 
be  li^ed,  but  the  different  classes  named 
in  the  act  should  be  stated — as  goods, 
money  loaned,  gold  dust,  solvent  debts. 
lb. 

28.  The  common  council  of  the  city  of 
San  Francisco  passed  an  ordinance  au- 
thorising the  street  commisssoner  to  ad- 


vertise for  proposals  to  grade,  plank  and 
sewer  a  portion  of  Mission  street,  in  said 
city,  the  same  to  be  paid  for  by  the  prop- 
erty holders  adjacent  *  *  the  propos- 
als to  be  opened  and  awarded  by  the  street 
commissioner,  with  the  committees  on 
streets  from  both  boards  of  aldermen." 
This  ordinance  was  published  for  ten  days 
successively  in  a  daily  newspaper  of  the 
city,  and  the  advertisement  required  was 
made  in  like  manner  for  the  same  period. 
Proposals,  based  upon  certain  specifica- 
tions, were  received  under  the  ordinance, 
and  opened  by  the  committees  of  the  two 
boards  and  the  commissioner,  and  the 
work  awarded  to  B.  Subsequently  an  in- 
strument was  executed  by  B.,  as  contract- 
or, and  by  the  street  commissioner,  pur- 
porting to  act  in  the  name  of  the  city,  set- 
ting forth  the  acceptance  by  the  city  of 
B.'s  proposal,  and  an  agreement  by  her  to 
pay  him  for  the  work  at  certain  designat- 
ed rates,  and  an  agreement  on  his  part  to 
do  the  work  to  the  satisfaction  of  the  city 
and  the  street  commissioner.  B.  began 
the  work,  and  afterwards  transferred  his 
contract  and  his  interest  therein  to  plaint- 
iff, who  completed  the  work  in  the  best 
manner,  and  to  the  satisfaction  of  the 
street  commissioner  and  the  city.  The 
work  was  measured  as  it  progi'essed  by 
the  city's  engineer,  who  duly  certified  to 
the  accounts  for  the  same,  wliich  accounts 
were  duly  audited,  and  upon  them  war- 
rants were  drawn  by  the  controller,  by 
authority  of  the  city,  and  delivered  to 
plaintiff.  The  warrants  were  presented 
to  the  treasury  and  payment  demanded 
and  refused,  on  the  ground  that  there  were 
no  funds  in  the  treasury  a])plicable  to 
them.  Previous  to  the  demand,  assess- 
ments had  been  duly  levied  by  the  city 
upon  the  property  adjacent  to  the  im- 
provements, to  meet  their  expenses,  and 
these  assessments  had  been  collected  by 
the  collector  of  street  assessments,  and  by 
him  paid  into  the  city  treasury.  Plaint- 
iff sues  the  city,  as  liable  either  on  the 
express  contract  or  upon  the  warrants,  or 
upon  implied  contracts,  for  the  services 
rendered  and  materials  furnished,  or  for 
money  received  by  defendant  to  his  use : 
held,  that,  as  under  the  charter,  the  city 
had  authority  to  order  the  improvements 
in  question,  the  acceptance  of  the  propos- 
als of  B.  by  the  street  commissioner  and 
the  committees  of  the  two  boards  convert- 
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ed  what  were  previously  mere  proposi- 
tions on  the  part  of  the  city  into  contracts, 
perfect  in  all  their  parts,  binding  alike 
upon  the  city  and  the  contractor.  Argen- 
ti  V.  Oity  of  San  Francisco^  16  Cal.  281. 

29.  Held,  further,  that  the  city  is  pri- 
marily liable ;  that  she,  and  not  the  con- 
tractor, must  look  to  the  property  holders 
adjacent  to  the  improvements  for  the  nec- 
essary expenses ;  that  the  property  hold- 
ers are  not  parties  to  the  contracts ;  that 
the  city  must  levy  and  collect  the  assess- 
ments ;  that  the  contractor  has  no  claim 
upon  the  property  or  the  property  hold- 
ers, but  must  look  alone  to  the  city ;  that 
the  clause  in  the  ordinance  as  to  how  the 
improvements  shall  be  paid  for,  is  only  a 
designation  of  the  sources  upon  which  the 
city  relies  for  payment.     lb,  281. 

30.  In  this  case,  the  city  having  dis- 
charged the  assessments  by  receiving  in 
payment  thereof  outstanding  warrants,  she 
is  primarily  liable  to  plaintiff  as  for  mon- 
eys received  to  his  use,  even  on  the  theo- 
ry that  she  acted  simply  as  the  agent  of 
the  plaintiff  in  collecting  the  assessments. 
lb,  281. 

31.  The  improvements  in  this  case- 
being  to  particular  streets — were  local  in 
their  character,  and  though  to  some  extent 
of  general  benefit,  yet  were  chiefly  for 
the  benefit  and  advantage  of  the  immedi- 
ate neighborhood.  The  advantages  re- 
sulting from  them  do  not  constitute  that 
kind  of  general  advantage  to  the  city  from 
the  existence  of  which  any  liability  to  pay 
for  the  same  can  be  inferred.  The  gene- 
ral doctrine  that  when  one  takes  a  benefit 
which  is  the  result  of  another's  labor  he 
is  bound  to  pay  for  the  same,  does  not  ap- 
ply to  cases  of  this  kind.  The  benefit  is 
immediate  to  the  adjacent  property  hold- 
ers, and  only  indirectly  to  the  city  at  large. 
lb,  283. 

32.  Though  a  man  can  only  be  made  to 
pay  a  tax  according  to  law,  that  law  may 
be  made  as  well  at  one  time  as  another,  or 
by  one  series  of  acts  as  another,  and  as 
well  after  an  informal  assessment,  or  no 
assessment,  as  before.  People  v.  Seymour, 
16  CaL  344. 

33.  The  act  of  1860,  authorizing  suit 
to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859  in  the  city  and 
county  of  Sacramento,  and  prohibiting  the 
defendants  from  setting  up  in  defense  any 
informality  in  the  levy  or  assessment  of 


the  tax,  and  making  duly  certified  copies 
of  the  delinquent  tax  list,  or  the  original 
or  duplicate  assessment  rolls,  evidence  of 
the  delinquency  of  the  property  assessed, 
of  the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  of  law  in  relation 
to  the  levy  and  assessment  have  been  com- 
plied with,  is  constitutional.     lb. 

34.  Such  a  law,  making  the  assessment 
prima  facie  proof,  merely  affects  the  rem- 
edy, and  is  not  therefore  liable  to  any  con- 
stitutional objection.     lb. 

See  Assessor,  Corpokations,  Tax- 
ation. 
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1.  Where  the  account  of  a  deputy  as- 
sessor for  $1,650  was  audited  and  allowed 
by  the  board  of  supervisors  and  ordered 
to  be  paid  in  the  following  words :  "  Or^ 
dered,  the  sum  of  four  thousand  one  hun- 
dred and  twenty-five  dollars  to  be  paid 
out  of  the  fund  for  current  expenses,  to 
equal  sixteen  hundred  and  fifly  dollars  in 
cash,  at  the  rate  of  forty  cents  per  dollar, 
October  29,  1856,"  and,  in  pursuance  of 
such  order,  the  county  auditor  drew  his 
warrant  for  $4,125  upon  the  treasurer,  and 
delivered  it  to  the  deputy  assessor,  who 
presented  it  to  the  treasurer,  and  by  him 
it  was  endorsed  and  registered  in  its  order 
of  presentation  among  the  legal  warrants 
against  the  county:  held,  that  tlie  order 
was  made  without  authority  and  was  void, 
and  the  fact  that  the  market  or  cash  value 
of  county  warrants  was  only  forty  per 
cent,  of  the  nominal  amount,  and  the  ob- 
ject of  the  action  of  the  board  was  to  give 
that  which  was  at  the  time  an  equivalent 
to  cash,  did  not  justify  the  action  of  the 
board.     Foster  v.  Coleman^  10  CaL  281. 

2.  Assessors  and  tax  collectors  are  con- 
stitutional officers ;  but  it  is  not  necessary, 
under  the  thirteenth  section  of  article  11 
of  the  constitution,  that  every  portion  of 
the  revenue  pass  through  their  hands. 
People  V.  Squires,  14  Cal.  18. 

3.  A  mandamus  does  not  lie  to  compel 
the  supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  of- 
fice of  assessor  and  sheriff.    People  v.  jSm- 
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fensUars  of   Santa  Barbara   Cauntyy  14 
CaL102. 

4.  1£  the  value  of  property  be  rightly 
fixed  by  the  assessor,  the  assessment  is 
Talid,  though  that  value  was  arrived  at  in 
a  way  different  from  that  pointed  out  by 
the  statute.     Bart  v.  P/um,  14  Cal.  154. 

5.  K  an  assessor  cannot  find  the  per- 
sons to  be  taxed,  he  may  nevertheless 
assess  their  property.  '  lb. 

See  Assessment,  Office. 
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I.  Form  of  an  Aaaignment. 
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1.  Of  a  Mortgage. 

2.  Of  a  Lease. 

3.  Of  a  Contract. 

4.  Of  a  Judgment. 

5.  Of  Covenants  or  rights  to  I^and. 

6.  Of  an  Account. 

III.  Equitable  Assignments. 

IV.  For  the  benefit  of  Creditors. 
V.  Notice  of  AssigDn^cnt. 

TI.  When  the  Assignor  may  be  a  Witness. 
VII.  When  an  Assignee  may  sue. 


L  FoRX  OF  AN  Assignment. 

1.  An  assignment  of  an  account  by  the 
endorsement  of  the  word  '*  assigned/' 
i^igned  by  the  owner  of  the  account,  is  suf- 
ficient.    Byan  V.  Maddux,  6  Cal.  248. 

2.  There  is  no  error  in  permitting  a 
party  to  filf  up  an  assignment  which  of  it- 
sdf  is  sufficient ;  the  additional  words  may 
be  treated  as  surplusage.    lb. 


n.  In  general. 

3.  The  consideration  of  the  assignment 
of  a  personal  chattel  or  chose  in  action 
may  be  proven  by  parol,  and  a  different 
one  established  from  that  expressed  in  the 
instrument  Bennett  v.  Solomon,  6  Cal. 
138. 

4.  A  cause  of  action  arising  out  of  tort 
is  not  assignable.  Oliver  v.  Walsh,  6  Cal. 
456. 

5.  It  is  not  necessary,  in  order  to  grant 

10 


relief  from  a  fraudulent  assignment,  and 
to  set  the  same  aside,  that  the  assignee 
should  have  been  a  party  to  the  fraud. 
Baker  v.  Bariol,  6  Cal.  486. 

6.  And  if  the  assignee,  though  inno- 
cent of  the  fraud,  has,  by  a  misplaced  con- 
fidence, allowed  his  assignor  to  be  his 
agent  for  the  sale  of  property  assigned, 
and  convert  the  proceeds,  he  is  liable ;  if 
he  acted  in  complicity  with  fraud,  he  is  of 
course  liable.     lb. 

7.  The  good  faith  of  the  assignment 
being  questioned,  evidence  going  to  show 
a  previous  pledge  of  the  fraud  is  admis- 
sible.   Mctkoen  v.  Johnson,  7  Cal.  261. 

8.  A  written  assignment  is  not  valid 
where  it  was  never  delivered  to  the  plaint- 
iff; the  mere  act  of  signing  the  assign- 
ment, without  a  delivery,  is  insufficient 
Bitter  V.  Stevenson,  7  Cal.  389. 

9.  An  assignment  to  a  receiver  in  a  suit 
to  dissolve  a  copartnership  cannot  operate 
so  as  to  prevent  a  creditor  of  the  firm  from 
pursuing  his  remedy  at  law,  before  decree, 
and  thereby  acquiring  a  preference  or  lien 
upon  the  partnership  assets.  Adams  v. 
Hackett,  7  Cal.  198 ;  Adams  v.  Woods,  8 
Cal.  156;  9  Cal.  26;  Naglee  v.  Lyman, 
14  Cal.  456. 

10.  Where  a  negotiable  promissory  note 
not  yet  due  is  taken  bona  fide  as  collat- 
eral for  a  preexisting  debt,  it  is  not  sub- 
ject to  any  defense  existing  at  the  date  of 
the  assignment  between  the  original  pai> 
ties.  Payne  v.  Bensley,  8  Cal,  266 ;  Bob- 
inson  v.  Smith,  14  CaL  98;  Naglee  v. 
Lyman,  14  Cal.  454. 

11.  A  creditor  has  not  the  right  to  as- 
sign the  debt  in  parcels,  and  thus,  by  split- 
ting up  the  cause  of  action,  subject  his 
debtor  to  the  costs  and  expenses  of  more 
suits  tlian  the  parties  originally  contem- 
plated.    Marziou  v.  Pioche,  8  Cal.  536. 

12.  A  promise  of  a  party  that  he  would 
not  assign  the  contract  to  any  one,  made 
without  consideration,  does  not  bind  him, 
and  is  in  fraud  of  his  rights.  California 
Steam  Nav,  Co.  v.  WriglU,  8  CaL  591. 

13.  A  defense  to  a  note,  that  it  was 
made  payable  to  order,  and  was  altered 
and  fraudulently  made  payable  to  bearer, 
and  that  the  defendant  paid  the  note  before 
the  plaintiff  became  assignee  of  it,  and 
that  the  plaintiff  became  assignee  afler  the 
note  was  due,  is  good  and  valid.  Sher* 
man  v.  RoUberg,  11  Cal.  41. 

14.  A  chose  in  action,  not  negotiable. 
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created  by  the  immediate  parties  for  the 
purpose  of  defrauding  creditors,  cannot  be 
impeached  in  the  hands  of  an  innocent 
assignee  by  the  creditors  of  the  debtors 
making  the  chose  in  action.  Wright  v. 
Levy,  1 2  Cal.  262. 

15.  L.  executed  and  delivered  his  note 
to  N.  without  consideration,  and  for  the 
purpose  of  defrauding,  hindering  and  de- 
laying his  creditors.  N.  had  knowledge  of 
the  fraud,  and  attached  L.'s  property  in  an 
action  on  the  note.  Then  W.,  a  creditor  of 
L.,  also  attached  L.'s  property.  Before 
judgment,  N.  assigned  the  note  to  J.,  who 
was  an  innocent  purchaser :  held,  that  J. 
was  not  protected  in  his  purchase.  N. 
having  been  superseded  by  W.'s  attach- 
ment, could  not  by  any  act  or  deed  of  his 
put  his  assignee  in  any  better  position 
than  he  occupied  himself.     Ih,  263. 

16.  Parol  evidence  is  admissible  to 
show  that  a  conveyance  or  assignment, 
absolute  on  its  face,  was  intended  as  a 
mortgj^.  Pierce  v.  Robinson,  13  Cal. 
124;  Johnson  v.  Sherman,  15  Cal.  290, 
overruling  Lee  v.  Evans,  8  Cal.  425,  and 
Low  V.  Henry,  9  Cal.  548. 

17.  B.  and  D.  contracted  to  furnish  to 
G.  and  S.,  also  defendants,  twenty-live 
thousand  gallons  of  turpentine,  to  be  dis- 
tilled by  the  latter.  The  contract  was  to 
end,  April  1st,  1857.  B.  and  D.  were  not 
bound  to  deliver  all  the  turpentine  at  once, 
nor  any  given  quantity  per  day.  Dam- 
ages for  nondelivery  of  turpentine  fixed  at 
$3750,  or  fifteen  cents  per  gallon.  For 
accident  to  distillery,  reasonable  time  to 
be  allowed  G.  and  S.  for  repairs.  Dis- 
tillery burned  last  of  January,  1857,  re- 
quiring eighteen  days  to  rebuild.  In 
January  and  March,  1857,  G.  and  S., 
respectively,  assigned  their  interest  in  the 
contract  to  plaintiff:  held,  that  the  benefit 
of  the  suspension  of  the  work  by  the  fire, 
inured  to  B.  and  D.,  as  well  as  to  G.  and 
S. ;  that  the  time  for  the  performance  of 
the  contract  was  extended  for  the  eighteen 
days  ;  that  up  to  April  18th,  1851,  G.  and 
'S.  would  be  bound  to  receive  turpentine ; 
:and  even  if  the  assignment,  before  this 
time,  did  not  put  it  out  of  their  power  to 
comply  with  their  contract,  at  least  the  as- 
signee could  not  sue  before  the  expiration 
of  the  extended  time.  Jackson  v.  Beers, 
14  Cal.  193. 

18.  Plaintiff  contracts  to  dig  a  ditch  for 
a  water  company,  the  company  agreeing 


to  pay  three  dollars  per  rod — one-third  of 
it  in  money,  on  the  completion  of  each 
mile — ^the  other  two-thirds  to  be  paid  in 
water,  at  the  rate  of  twenty-five  cents  per 
square  inch,  delivered  through  an  orifice 
under  six  inches  of  pressure,  any  where 
along  and  at  the  main  ditch ;  the  company 
having  the  right  of  paying  the  two-thirds 
in  cash,  instead  of  water,  if  they  so  elect 
Plaintiff  having  assigned  this  contract  to 
L.  &  Co.,  as  security  for  a  debt  due  them 
by  plaintiff,  they  demanded  of  the  com- 
pany payment  of  whatever  was  coming  to 
plaintiff.  The  company  elected  to  pay, 
and  did  pay,  in  cash,  on  a  statement  as  of 
so  much  due  in  money :  held,  that  even  if 
L.  &  Co.  had  no  right  to  receive  money 
instead  of  water,  yet  the  payment  binds 
plaintiff,  for  they  were  acting  ostensibly 
for  him,  or  by  his  authority ;  that  if  he 
denied  their  authority,  the  payment  would 
not  discharge  his  debt  to  L.  &  Co.,  the  as- 
signment would  remain  in  force,  and  the 
plaintiff  would  have  no  cause  of  action 
here ;  that  if  he  affirmed  the  arrangement 
made  by  L.  &  Co.,  in  part,  he  must  give 
full  effect  to  it,  and  thus  confirm  the  set- 
tlement, as  the  liquidation  of  a  money  de- 
mand. If  the  company  paid  L.  &  Co. 
more  than  was  due  them  from  plaintiff*,  he 
must  look  to  L.  &  Co.  The  assignment 
being  general,  L.  &  Co.  were  authorized 
to  receive  the  entire  amount,  and  became 
trustees  of  plaintiff  for  the  excess.  Myers 
V.  Sottth  Feather  River  Water  Co,j  14 
Cal.  277. 

19.  Plaintiff  assigns  to  defendant,  Sep- 
tember 2 2d,  two  shares  of  stock  in  a  rain- 
ing company,  stating  in  the  assignment: 
**  I  authorize  the  transfer  to  Kim  (defend- 
ant) with  all  the  dividends  made  afler  the 
morning  of  the  twenty-third  of  Septem- 
ber." Both  parties  expected  a  dividend 
on  Monday,  the  twenty-second.  The  trus- 
tees did  not,  in  fact,  declare  dividends 
until  between  noon  and  one  o'clock,  on 
Tuesday :  held,  that  the  dividends  belong 
to  plaintiff;  and  that  parol  evidence  was 
admissible  to  explain  the  transaction,  and 
point  its  meaning.  Brewster  v.  Lathropj 
15  Cal.  22. 

20.  Plaintiff  delivered  to  defendants 
gold  dust,  to  be  by  them  forwarded  to  Son 
Francisco,  to  be  there  coined  and  re- 
turned. The  dust  belonged  to  five  per- 
sons, partners  in  mining,  of  whom  plaintiff 
and  C.  were  two.    While  the  dust  was  in 
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the  hands  of  the  defendants,  C.  sold  to 
plaintiff,  for  a  valuable  consideration,  his 
interest  in  it,  and  gave  a  receipt  evidenc- 
ing the  sale.  Defendants,  after  this,  re- 
ceived coin  made  of  the  dust,  and  a  credi- 
tor of  C.  attached  the  coin,  by  gamishee- 
ing  defendants.  Defendants  had  no  notice 
of  the  sale  to  plaintiff  until  the  day  after 
the  attachment-,  when  plaintiff  demanded 
C.'s  share  of  the  coin :  held,  that  plaintiff 
was  entitled  to  the  coin ;  that  the  dust  in 
defendants'  hands  was  in  the  constructive 
possession  of  all  the  five  owners,  C.  hav- 
ing no  exclusive  interest  in  any  part  until 
it  was  converted  into  coin,  and  divided 
among  the  owners ;  that  C.'s  right  in  the 
dust  was  a  chose  in  action,  which  he  could 
assign  by  order  in  favor  of  the  purchaser 
or  assignee,  and  after  such  order,  neither 
C  nor  his  creditors  could  claim  any  right 
to  the  nioney ;  that  the  statute  of  frauds 
has  no  application  to  a  case  like  this.  A 
garnishment  does  not  give  the  creditor 
precedence  over  assignees  of  the  fund, 
when  the  assignment  is  prior  to  the  service 
of  the  garnishment.  Walling  v.  Miller^ 
15  Cal.  40. 

21.  Parol  proof  of  a  written  contract, 
and  assignment  thereof  in  writing,  is  not 
admissible,  so  as  to  charge  the  assignee, 
without  notice,  to  produce  the  original,  or 
account  for  its  loss.  Grimes  v.  Folly  15 
Cal.  65. 


1.   Of  a  Mortgage. 

22.  The  purchaser  of  a  mortgage  con- 
not  be  charged  with  constructive  notice  of 
anything  subsequent  to  the  mortgage,  ex- 
cept its  assignment  or  satisfaction,  duly 
entered  of  record  ;  and  a  deed  from  the 
mortgagee  to  a  third  party,  for  the  convey- 
ance of  the  mortgaged  premises,  does  not 
operate  as  an  assignment  of  the  mortgage. 
Peters  v.  Jamestown  Bridge  Co.,  5  Cal. 
336. 

23.  Where  a  party  cancels  a  mortgage, 
and  executes  a  new  one,  the  last  mortga- 
gees are,  in  equity,  assignees  of  the  debt 
paid^  and  will  be  subrogated  to  the  rights 
of  the  assignors ;  for  in  equity,  the  sub- 
stance of  the  transaction  would  be  an 
assignment  of  the  old  mortgage,  in  con- 
sideration of  the  money  advanced.  Dillon 
v.  Bgme,  5  Cal.  456 ;  BirreU  v.  Sckicy  9 


Cal.  107  ;   Carr  v.  Caldwell,  10  Cal.  385  ; 
Swiji  V.  Kraemer,  13  Cal.  530. 

24.  A  mortgage  is  a  mere  incident  to 
the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  full  effect  of  a 
regular  assignment.  Peters  v.  Jamestown 
Bridge  Co,,  5  Cal.  336 ;  Bennett  v.  Toy- 
tor,  5  Cal.  502 ;  Ord  v.  McKee,  5  Cal. 
516;  Bennett  v.  Solomon,  6  Cal.  138; 
Pkelan  v.  Ohieg,  6  Cal.  483  ;  Belloc  v. 
Rogers,  9  Cal.  125 ;  McMillan  \.  Richards, 
9  Cal.  411  ;  Nagle  v.  Macy,  9  Cal.  428  ; 
Hickox  V.  Lowe,  10  Cal.  206 ;  Kock  v. 
Briggs,  14  Cal.  263. 

25.  Where  two  notes  are  secured  by  a 
mortgage,  and  a  purchaser  of  the  second 
note  takes  therewith  an  assignment  of  the 
mortgage,  he  takes  with  notice  of  the 
equity  of  the  holder  of  the  first  note,  as 
he  was  informed  of  its  existence  by  the 
mortgage  itself.  Phelan  v.  Olney,  6  Cal. 
483. 

26.  When  the  holder  of  the  second 
note  and  assignee  of  the  mortgage  enter- 
ed a  discharge  of  the  mortgage,  and  took 
a  new  security,  the  discharge  was  valid  as 
to  him,  and  divested  his  lien  under  the 
mortgage,  though  void  as  to  the  holder 
of  the  note.     lb, 

27.  An  assignment  operating  by  its 
terms  as  a  present  and  effectual  change  of 
ownership  in  the  subject  matter,  the  title 
is  supposed,  in  law,  to  remain  divested, 
until  it  be  aflirmatively  shown  that  the 
condition  of  defeasance  has  happened.  It 
is  not  unlike  a  chattel  mortgage,  which 
conveys  the  thing  mortgaged,  with  power 
of  use  until  the  money  secured  is  paid; 
and  until  payment  is  proven,  all  the  right 
of  the  mortgagor  to  the  mortgaged  prop- 
erty passes  to  the  mortgagee.  Myers  v. 
South  Feather  W.  Co.,  10  Cal.  583. 

28.  Where  an  assignment  of  a  note 
and  mortgage  has  been  made  to  the 
plaintiffs,  to  indemnify  them  as  sureties  on 
a  bail  bond  for  the  assignor,  and  where 
suit  is  then  proceeding  on  such  bond,  it  is 
proper  for  them,  as  such  assignees,  to  in- 
stitute suit  on  the  note  and  mortgage ;  and 
a  decree  of  foreclosure  of  such  case,  with 
directions  to  pay  the  money  into  court  to 
await  the  further  decree  of  the  court,  is 
proper,  or  at  least,  there  is  no  error  in 
such  decree  to  the  prejudice  of  the  defend- 
ants. Hunter  v.Leran,  11  Cal.  12. 

29.  R.  assigned  a  mortgage  to  F.  made 
by  a  company  to  secure  him  as  guarantor 
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delivering  the  mortgage  at  the  same  time 
to  F.,  who  retained  it  a  few  minutes,  and 
returned  it  to  R.,  to  receive  the  interest 
from  the  company  as  his  agent  The  note 
guaranteed  is  unpaid.  R.  owes  the  com- 
pany nothing :  held,  that  after  the  assign- 
ment R.  had  no  interest  in  the  mortgage 
which  a  judgment  creditor  could  reach; 
that  the  delivery  of  the  mortgage  to  R. 
for  the  purpose  of  collecting  interest,  there 
beins  no  circumstance  of  fraud  or  bus- 
picion,  did  not  impair  the  rights  of  the 
assignee  ;  that  the  liability  of  F.  as  guar- 
antor was  a  sufficient  consideration  for 
the  assignment ;  and  that  such  assignment 
is  not  a  mortgage  of  a  mortgage.  Hall 
V.  Redding,  13  Cal.  219. 

30.  A  married  woman  cannot  make  an 
assignment  of  a  mortgage  without  the  con- 
currence of  her  husband.  IVyon  v.  Sut- 
ton, 13  Cal.  493. 


2.  Of  a  Lease. 

31.  It  is  questionable  whether  a  breach 
of  a  covenant  not  to  assign  a  lease  would 
be  enforced  so  as  to  produce  a  forfeiture. 
It  is  in  restraint  of  alienation,  and  there- 
fore against  the  policy  of  the  law.  Chip- 
man  V.  Emeric,  5  Cal.  51. 

32.  The  assignment  of  a  lease  as  col- 
lateral security  for  the  payment  of  a  debt 
does  not  vest  the  estate  in  the  assignee 
until  a  breach  of  the  agreement ;  and  an 
assignee  is  only  entitled  to  the  reversion 
by  privity  of  estate,  or  the  actual  occupa- 
tion and  beneficial  enjoyment.  Angles  v. 
McKinlay,  5  Cal.  154. 

33.  A  conveyance  by  a  lessee  of  the 
remainder  of  his  unexpired  term,  though 
it  employs  words  ordinarily  used  in  a  de- 
mise, and  contains  a  reservation  of  rent, 
and  the  right  of  reentry  upon  covenants 
broken,  is  not  an  underletting  or  sublease, 
but  is  considered  in  law  as  an  assignment 
of  his  whole  interest,  as  there  remains  in 
him  no  reversion  of  the  estate.  Smiley 
v.  Van  Winkle,  6  Cal.  606. 

34.  The  valuable  privilege  of  preemp- 
tion attached  to  a  lease  belongs  to  the 
w^holc  property,  and  is  therefore  assigna- 
ble.    Laffan  v.  Naglee,  9  Cal.  677. 

35.  The  assignee  of  a  lease  may  dis- 
charge himself  from  all  liability  under  the 
covenants  of  the  lease  by  assigning  over ; 


and  the  assignment  over  may  be  to  a 
beggar,  or  a  femme  covert,  or  a  person  on 
the  eve  of  quitting  the  country  forever, 
provided  the  assignment  be  executed  be- 
fore his  departure ;  and  even  though  a 
premium  be  given  as  an  inducement  to 
accept  the  transfer.  Johnson  v.  Shermanj 
15  CaL  292 ;  People  v.  Brooksy  16  CaL 
25. 

36.  If  some  of  the  covenants  of  the 
lease  do  not  bind  the  assignee,  the  State 
cannot  have  relief  on  that  ground ;  she 
can  claim  no  greater  exemption  than  an 
individual  from  the  consequences  of  an 
unwise  contract.  StcUe  v.  McCatdey,  15 
Cal.  457  ;  PeopU  v.  Brooks,  16  CaL  25. 

37.  The  act  of  March,  1856,  having 
authorized  the  commissioners  to  execute 
a  lease  of  the  State  prison,  without  pre- 
scribing any  specific  form,  or  containing 
any  restrictions  as  to  assigning ;  and  the 
lease  being  in  its  terms  assignable,  and  no 
objections  to  this  form  of  contract  having 
been  made  at  the  time,  it  is  too  late  to  in- 
terpose them  afler  the  contract  has  been 
acted  upon  on  both  sides,  and  thus  adopted 
and  approved.  The  personal  liability  of 
the  assignor  continued  after  his  assign- 
ment. The  security  of  his  bond  was  not 
impaired  thereby.  State  v.  McCauleyy  15 
CaL  457  ;  People  v.  Brooks,  16  CaL  25. 


S,   Of  a  Contract. 

38.  Where  a  party  alleges  an  assign- 
ment to  him  of  a  contract  made  with  an- 
other, he  must  aver  a  positive  transfer  and 
the  character  of  it.  Steams  v.  Martin,  4 
CaL  229. 

39.  An  assignment  of  a  contract  as  se- 
curity for  a  debt,  and  also  in  consideration 
of  a  covenant  not  to  sue  upon  the  debt, 
entitles  the  assignee  to  sue  on  the  contract 
in  his  own  name.  Warner  v.  Wilson,  4 
CaL  314. 

40.  A  plaintiff,  the  assignee  in  good 
faith  for  a  valuable  consideration  of  an  in- 
voice of  goods,  who  demanded  the  same 
and  tendered  the  balance  of  the  purchase 
money  in  a  reasonable  time,  can  recover 
the  value  of  the  goods  and  need  not  noti- 
fy the  vendor  of  the  assignment  Morgan 
V.  Lowe,  5  Cal.  326. 

41.  A  contract  not  to  run  boats  on  a 
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certaia  line  of  travel,  and  on  failure  to 
comply  with  such  contract  to  pay  $15,000, 
is  an  instrument  in  writing  and  assignable 
by  our  laweu  CaUfomia  Steam  Nav,  Go, 
V.  WHght,  6  Cal.  261 ;  8  Calt  592. 

42.  A  principal  would  be  responsible 
for  everything  that  an  agent  was  permit- 
ted to  do  in  his  own  name  before  the  as- 
signment of  a  contract ;  provided  the  de- 
fendant was  ignorant  of  the  fact  that  the 
contract  was  made  for  the  benefit  of  the 
principal.  Osbom  v.  Hendrichon,  7  Cal. 
285 ;  Ocd.  Steam  Nav.  Co.  v.  Wright,  8 
Cal.  591. 

43.  An  agreement  to  pay  a  certain  sum 
of  money  to  a  defendant,  if  he  would 
withdraw  his  defense  to  a  suit,  is  assigna- 
ble, and  such  assignment  gives  a  right  of 
action  in  the  name  of  the  assignee.  Gray 
T.  Garrison,  »  Cal.  328. 

44.  Plaintiff  made  a  written  contract 
with  the  defendants  to  dig  for  them  a  cer- 
tain mining  ditch,  to  be  paid  for  by  the 
defendants  in  a  specified  manner.  Plaint- 
iff dag  the  ditch  and  subsequently  assigned 
his  interest  in  the  contract  to  L.  &  Co.,  to 
secnre  them  certain  payments  due,  and 
authorised  them  to  receive  the  amounts 
due  on  the  contract  until  their  debt  was 
paid.  L.  &  Co.  gave  defendants  notice  of 
this  assignment  and  the  defendants  made 
several  payments  thereon :  held,  that 
plaintiff  had  no  right  to  demand  paynient 
himself,  or  sue  upon  the  contract,  while 
this  assignment  was  outstanding.  Myers 
V.  Souih  Feather  Water  Co,,  10  Cal.  582. 

4o.  Equity  upholds  assignments,  not 
only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things 
which  have  no  actual  existence,  but  vest 
in  possibility;  provided  they  are  fairly 
made  and  are  not  against  public  policy  ; 
and  a  contract  for  such  interest  will  take 
effect  as  an  assignment  when  the  subjects 
to  which  they  refer  have  ceased  to  vest  in 
possibility  and  have  ripened  into  reality. 
JHerce  v.  Robinson,  13  Cal.  123. 

46.  B.  &  D.  contracted  to  furnish  G.  & 
S. — also  defendants — twenty-five  thous- 
and gallons  of  turpentine,  to  be  distilled 
by  the  latter.  The  contract  was  to  end 
April  Ist,  1857.  B.  &  D.  were  not  bound 
to  deliver  all  the  turpentine  at  once,  nor 
any  given  quantity  per  day.  Damages 
for  nondelivery  of  turpentine  fixed  at 
$3,750,  or  fifteen  cents  per  gallon.  For 
accident  to  distillery,  reasonable  time  to  be 


allowed  G.  &  S.  for  rejmirs.  Distillery 
burned  last  of  January,  1857,  requiring 
eighteen  days  to  rebuild.  In  January  and 
March,  1857,  G.  &  S.  respectively  as- 
signee! their  interest  in  the  contract  to 
plaintiff:  held,  that  the  benefit  of  the  sus- 
pension of  the  works  by  the  fire  inured  to 
B.  &  D.  as  well  as  to  G.  &  S. ;  that  the 
time  for  performance  of  the  contract  was 
extended  for  the  eighteen  days ;  that  up 
to  April  18th,  1857,  G.  &  S.  would  be 
bound  to  receive  turpentine,  and  even  if 
the  assignment  before  this  time  did  not 
put  it  out  of  their  power  to  comply  with 
their  contract,  at  least  the  assignee  could 
not  sue  before  the  expiration  of  the  ex- 
tended time.  Jackson  v.  Beers,  14  Cal. 
193. 


4.   Of  a  Judgment, 

47.  Where  A  received  an  assignment 
of  stock  in  a  corporation,  and  the  stock 
was  subsequently  attached  under  a  judg- 
ment against  the  vendor,  and  afterwards 
the  stock  was  regularly  transferred  to  A, 
who  then  obtained  an  assignment  of  the 
judgment  under  which  the  stock  w^as  at- 
tached :  held,  that  the  asvsignment  of  the 
judgment  at  once  merged  the  lien  of  the 
higher  right,  and  that  A,  as  regarded  third 
parties,  became  the  absolute  owner  of  the 
stock.  Strout  V.  Natoma  W,  and  M,  Co,, 
8  Cal.  80. 

48.  The  objection  that  the  judgment 
was  assigned  before  filing  the  bill,  is  an- 
swered by  the  fact  that  upon  the  record 
the  assignment  is  admitted  to  have  been 
fraudulent,  and  certainly  the  defendants 
can  claim  nothing  in  a  court  of  equity  by 
reason  of  such  an  assignment.  Russell  v. 
Conway,  11  Cal.  103. 

49.  An  administrator  for  a  foreign  es- 
tate has  the  right  to  assign  for  a  valuable 
consideration  a  judgment  obtained  there 
by  the  intestate  in  his  lifetime,  and  against 
a  person  who  has  since  removed  to  this 
State.     Low  v.  Burrows,  12  Cal.  189. 

50.  The  assignee  of  a  judgment  is  only 
the  holder  of  an  equity,  with  the  right  to 
use  the  judgment  and  the  name  of  the 
plaintiff  to  enforce  it,  and  stands  in  the 
shoes  of  the  assignor  as  to  all  the  defenses 
which  existed  against  the  judgment  be 
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tween  the  parties  to  it     Wright  v.  Levy, 
12  Cal.  262. 

51.  Plaintiff  in  execution,  afler  assign- 
ing his  judgment,  pretended,  falsely  and 
fraudulently,  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  discharge 
the  judgment  by  taking  the  note  of  third 
persons  not  negotiable,  in  the  mercantile 
sense,  in  payment.  The  makers  of  the 
note  agreed  to  this  under  the  supposition, 
induced  by  him,  that  he  was  the  owner : 
held,  that  the  makers  of  the  note,  on  dis- 
covering that  the  plaintiff  was  not  the 
owner  of  the  judgment^  properly  refused 
to  pay  the  note,  even  to  assignees,  before 
maturity  thereof.  Mitchell  v.  Hackett,  14 
Cal.  665. 

52.  An  assignee  of  a  judgment,  and  of 
the  sherifTs  certificate  of  a  sale  thereun- 
der, stands  in  the  same  position  as  his  as- 
signor, the  plaintiff,  afler  the  judgment  has 
been  reversed,  and  the  sale  will  be  set 
aside  and  the  property  restored  to  the  de- 
fendant, where  no  loss  or  injury  will  be 
done  to  the  assignee.  Reynddi  v.  Harris^ 
14  Cal.  681. 


5.  Of  Covenants  or  rights  to  Land, 

53.  The  assignment  of  a  covenant  to 
convey  will  not  deprive  the  land  of  the 
lien ;  it  is  wholly  controlled  by  the  lien, 
and  falls  whenever  it  comes  into  conflict 
with  it.     Tniebody  v.  Jacobson,  2  Cal.  287, 

54.  Where  an  assignment  does  not  in 
terms  convey  real  estate,  and  cannot  be 
fairly  construed  to  do  so,  it  is  inadmissible 
to  prove  a  conveyance  previous  to  a  given 
date,  and  the  equitable  ownership  of  the 
land.     Lord  v.  ShetTnan,  2  Cal.  502. 

55.  The  transfer  of  a  bond  for  title  to 
land,  upon  a  promise  by  the  assignee  to 
pay  a  certain  debt  of  the  assignor,  binds 
the  assignee  to  perform  the  trust,  and  the 
obligation  to  pay  the  debt  is  not  affected 
by  any  misrepresentations  made  by  the 
assignor  to  the  assignee,  because  the  rights 
of  the  creditor  under  the  transfer  had  al- 
ready vested.  Connelly  v.  Peck^  6  Cal. 
353. 

56.  Nor  is  the  obligation  of  the  assignee 
affected  by  the  fact  that  the  land  was  part- 
nership property  of  the  assignor  and  as- 
signed where  it  was  not  so  held  out  to  the 


world,  and  where  the  partnership  was  un- 
known to  the  creditor.     Ih. 

57.  Where  the  assignee  was  a  commer- 
cial firm  and  the  assignment  was  made  to 
an  agent  acting  as  the  trustee  of  the  firm, 
'and  the  agent  obtained  from  the  obligor 
in  the  bond  a  deed  for  the  land  to  the 
members  of  the  firm,  and  subsequently  the 
firm  sold  the  land  to  their  successors  in 
business,  constituting  a  new  firm  of  which 
some  of  the  old  firm  were  members :  held, 
that  purchasers  are  chargeable  with  notice 
of  the  trust,     lb, 

58.  The  right  to  a  preemption  is  not 
assignable,  but  may  be  mortgaged.  WhU- 
ney  v.  Buckman,  13  Cal.  539. 


6.   0/  an  Account. 

m 

59.  Where  an  account  is  verbally  as- 
signed to  a  creditor  as  a  security  to  pay  a 
debt  from  the  proceeds  and  retuln  the  sur- 
plus, the  assignment  is  void,  and  the  as- 
signee cannot  sue  thereupon  in  his  own 
name.  Bitter  v.  Stevenson,  7  Cal.  389  ; 
11  Cal.  27. 

60.  The  mere  signing  an  assignment  of 
an  account,  without  delivery,  is  insufficient 
to  pass  a  title.     lb. 


in.  Equitable  Assignment. 

61.  An  order  drawn  upon  a  defendant 
for  an  amount  due  from  the  defendant  is 
a  prima  facie  assignment  of  the  debt  due. 
Even  if  it  was  only  for  part  of  the  debt, 
no  one  could  make  the  obligation  but  the 
defendants.  McEwen  v.  Johnson,  7  Cal. 
260 ;  Wheatley  v.  Strobe,  12  Cal.  97  ;  Pope 
V.  JIuth,  14  Cal.  408. 

62.  A  party  on  whom  an  order  is  drawn 
for  a  certain  fund  is  not  unlike  that  of  a 
party  summoned  as  garnishee  after  receiv- 
ing notice  of  an  assignment,  by  his  credit- 
or, of  the  demand.  Wheatley  v.  Strobe,  12 
Cal.  98 ;  Pope  v.  Buth,  14  Cal.  408. 

63.  Between  the  parties,  the  assignee  of 
equities  stands  in  the  place  of  his  assignor, 
with  no  better  rights ;  but  as  to  the  chum 
of  third  persons,  the  purchaser  of  an  equi- 
ty stands  unaffected  by  fraud  of  which  he 
is  ignorant,  expressly  or  constructively. 
Wright  v.  Levy,  12  Cal.  263, 


ASSIGNMENT. 


151 


For  the  benefit  of  Creditors. 


64.  An  agreement  between  the  mort- 
gagor and  mortgagee  that  the  land  and  its 
proceeds  were  to  be  held,  not  only  as  secu- 
ritj  for  the  debt  due  the  latter,  but  for 
debts  due  third  persons — as  laborers  on 
the  land — operates  as  an  equitable  assign- 
ment of  the  surplus  as  soon  as  any  exists 
which  does  not  pass  to  the  administrator 
of  the  mortgagee  as  general  assets  for  the 
benefit  of  creditors  at  large,  but  is  subject 
in  his  hands  to  the  same  trust  which  at- 
tached to  it  before  the  decease  of  the  in- 
testate.   Pierce  v.  Robinson^  13  Cal.  121. 

65.  Equity  upholds  assignments,  not 
only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  of. things 
which  have  no  present  actual  existence, 
but  rest  in  probabilities,  provided  they 
are  fairly  made,  and  not  against  public 
poUcy ;  and  an  agreement  for  such  inter- 
ests will  take  effect,  as  such  assignments, 
when  the  subjects  to  which  they  refer  have 
ceased  to  Test  in  possibility,  and  have 
ripened  into  reality.  Pierce  v.  Robinson^ 
13  CaL  123 ;  Pope  v.  Huth,  14  Cal.  407. 

66.  An  order  in  the  following  words : 
« Messrs.  F.  Huth  &  Co.:  Please  hold  to 
the  order  of  William  Pope  &  Sons,  of 
Boston,  five  hundred  pounds  sterling  of 
insurance,  effected  on  cargo  of  bark  Elvi- 
ra, and  oblige,  etc,"  is  an  equitable  as- 
signment of  the  funds  in  the  hands  or  to 
come  into  the  hands  of  the  drawees,  to 
the  payees.    Pope  v.  Huth^  14  Cal.  407. 

67.  And  the  drawees,  having  notice  of 
such  assignment,  are  liable  to  the  payees 
for  the  amount,  without  an  express  prom- 
ise to  pay  iL     Ih, 


IV.  For  the  benefit  of  Creditors. 

68.  The  power  given  in  an  assignment 
to  sell  on  credit,  is  presumptive  evidence 
of  a  fraudulent  intent  to.  hinder  and  delay 
creditors.    Billings  v.  Billings,  2  Cal.  113. 

69.  A  voluntary  assignment,  executed 
for  the  benefit  of  creditora,  is  void  if  not 
in  conformity  with  the  insolvent  statute  of 
May  4th,  1852.  Chever  v.  Hays,  3  Call 
472;  Groschen  v.  Page,  6  Cal.  139. 

70.  After  a  voluntary  assignment  for 
the  benefit  of  creditors,  in  order  to  enable 
the  assignee  to  recover  goods  belonging 
to  the  assignor,  from  consignees  holding 
the  same  under  a  claim  for  advances  and 


commissions,  the  demand  must  be  made 
in  the  name  and  by  the  authority  of  the 
assignee,  accompanied  by  notice  and  evi- 
dence of  such  authority.  A  demand  by 
the  assignor  and  a  refusal  by  the  con- 
signees will  not  enable  the  assignee  to 
maintain  his  suit  for  a  conversion.  Grif- 
fin  V.  Alsop,  4  CaL  408. 

71.  An  assignment  for  the  benefit  of 
certain  parties  who  have  undertaken  to 
guarantee  the  payment  of  such  creditors 
of  the  assignor  as  consent  to  an  extension 
of  time  or  substitution  of  security,  is  void. 
Groschen  v.  Pctge,  6  Cal.  139. 

72.  A  partial  or  special  assignment  is 
equally  void  as  a  general  assignment,  and 
being  void  because  it  delays  and  hinders 
creditors,  as  well  as  because  it  is  against 
the  policy  of  the  statute,  caimot  be  cured 
by  the  intervention  of  third  parties  who 
voluntarily  assume  to  do  that  for  the  in- 
dulgent creditors  which  the  debtor  himself 
could  not  do.     Id.  1 40. 

73.  Where  a  simple  contract  creditor 
filed  a  bill  against  the  assignee  of  his  debt- 
or, not  attacking  the  assignment,  and  mere- 
ly praying  for  a  distribution,  and  the  plaint^ 
iff  subsequently  filed  a  supplemental  bill, 
setting  forth  tliat  in  the  meantime  he  had 
become  a  judgment  creditor,  and  attack- 
ing the  assignment  for  fraud,  since  discov- 
ered, and  praying  that  it  be  set  aside,  and 
that  the  moneys  in  the  hands  of  the  as- 
signee be  appropriated  to  the  plaintiffs' 
judgment:  held,  that  it  is  no  objection  to 
the  supplemental  bill  that  it  prays  for  a 
different  relief,  and  fails  to  bring  in  all 
the  other  creditors,  who  are  alleged  by  the 
defense  to  be  entitled  to  a  rateable  distri- 
bution.    Baker  v.  Bartol,  6  Cal.  486. 

74.  A  party  being  about  to  fail,  can  as- 
sign a  bill  of  lading  of  goods  to  arrive, 
not  yet  paid  for,  to  another,  in  trust,  to 
devote  the  proceeds  to  the  payment  of  the 
vendor,  and  such  assignment  is  good 
against  attaching  creditors.  Le  Cacheux 
V.  Cutter,  6  Cal.  519. 

75.  The  object  of  the  insolvent  law, 
which  provides  that  no  assignment  of  an 
insolvent  debtor,  otherwise  than  as  pro- 
vided in  that  law,  shall  be  legal  and  bind- 
ing upon  creditors,  was  to  do  away  with 
all  voluntary  assignments  by  a  debtor  in 
failing  circumstances.  It  was  never  in- 
tended to  prevent  an  insolvent  debtor  from 
transferring  his  property  directly  to  his 
creditor,  either  absolutely  in  payment  of 
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his  debt,  or  as  security  by  way  of  mort- 
gage.    Dana  v.  Stanfards,  10  Cal.  274. 

76.  A  debtor  has  an  undoubted  right 
to  convey  all  his  property  to  one  of  his 
creditors,  in  satisfaction  of  his  debt.  The 
insolvent  law  was  not  intended  to  prohibit 
such  a  preference.  Dana  v.  Stanfords, 
10  Cal.  275 ;  Morgentham  v.  Harris,  12 
Cal.  247 ;  Wellington  v.  Sedgwicky  12  Cal. 
474;   Gladwin  v.  Gladwin,  13  Cal.  332. 

77.  To  avoid  an  assignment,  there  must 
be  a  real  design  on  the  part  of  the  debtor 
to  prevent  the  application  of  his  property, 
in  whole  or  in  part,  to  the  satisfaction  of 
his  debts.  A  creditor  violates  no  rule  of 
law  when  he  takes  payment  or  security 
for  his  demand,  though  others  are  thereby 
deprived  of  all  means  of  obtaining  satis- 
faction of  their  own  equally  meritorious 
claims.     Dana  v.  Stanfords,  10  Cal.  277. 

78.  From  the  very  power  which  a  man 
possesses  over  his  own  property,  it  follows 
that  he  can  dispose  of  it  in  any  manner  he 
may  see  fit,  which  does  not  contravene  the 
general  policy  of  the  law.     Ih, 

79.  If  a  creditor  is  insolvent  at  the 
time  of  the  assignment,  the  party  con- 
testing the  validity  of  the  assignment  should 
affirmatively  show  such  fact.  The  insolv- 
ency cannot  be  presumed  from  the  lan- 
guage of  the  assignment.  Morgentham  v. 
JIarris,  12  Cal.  247. 

80.  To  constitute  an  assignment  void 
within  the  insolvent  law,  there  must  be  a 
trust  in  favor  of  the  assignor  or  third  per- 
sons. Wellington  v.  Sedgwick,  12  Cal. 
474. 

81.  Personal  property  beyond  the  lim- 
its of  this  State,  assigned  in  trust  to  pay 
the  creditors  of  the  assignor,  the  assignor 
and  assignee  both  residing  at  the  time 
in  the  foreign  jurisdiction  where  the  prop- 
erty* was,  and  possession  being  taken  by 
the  latter,  vests  in  the  assignee  according 
to  the  lex  loci ;  and  his  title  will  be  main- 
tained here  against  execution  creditors  of 
the  assignor.  Forbes  v.  Scannell,  13  Cal. 
276. 

82.  Such  an  assignment  is  not  void  as 
contravening  our  insolvent  law.     lb. 

83.  Assignments  of  personal  property 
in  China,  made  there  between  citizens  of 
the  United  States  resident  there,  will  be 
tested  by  the  common  law.     lb,  281. 

84.  Assignees  of  personal  property  as- 
signed in  China  in  trust  for  foreign  credi- 
tors, among  others,  may  be  compelled  by 


the  American  consular  courts  to  execute 
the  trust.     lb.  283. 

85.  An  assignment  of  personal  prop- 
erty in  trust  for  creditors  need  not  be  de- 
livered as  a  deed.  The  making  of  the 
trust  and  its  acceptance  are  sufiicient,  es- 
pecially if  accompanied  or  followed  by 
the  possession  of  the  property.    lb.  287. 

86.  As  no  conditions  are  imposed  on 
the  creditors  of  an  assignment,  an  accept- 
ance by  them  is  presumed,  upon  the  gen- 
eral principle  that  a  party  is-  presumed  to 
assent  to  acts  done  for  his  benefit.     lb, 

87.  An  assignment  must  be  taken  and 
the  property  administered  in  reference  to 
and  according  to  the  rules  of  law  prevail- 
ing in  the  place  of  contract ;  and  one  of 
the  rules  of  equity  jurisprudence  is,  that 
the  individual  property  must  go  to  the  in- 
dividual creditors,  and  firm  assets  must 
go  to  the  firm  creditors.     lb. 

88.  An.  assignment  of  assets  or  prop- 
erty in  trust  for  creditors,  of  itself  sug- 
gests specific  and  well  defined  obligations 
upon  the  trustees.     lb. 

89.  The  want  of  a  schedule  of  the  prop- 
erty in  an  assignment,  though  sometimes 
regarded  as  a  circumstance  of  fraud,  will 
not  of  itself  avoid  the  assignments  16. 
288. 

90.  An  assignment  in  trust  for  ci^editors 
to  two  firms  jointly,  and  by  the  firm  names 
simply,  is  good,  and  the  acceptance  of  the 
trust  by  one  of  the  trustees  is  sufficient. 
lb. 

91.  After  the  assignee  of  property  in 
trust  for  creditors  takes  possession,  the  title 
and  trust  become  fixed  and  executed,  and 
the  assignment  is  not  revocable.     lb. 

92.  One  partner  of  a  firm  expressly  or 
by  implication  sole  manager,  his  copart- 
ners being  absent  at  a  great  distance,  may 
assign  the  firm  property  in  trust  for  the 
benefit  of  creditors,  if  the  assignment  be 
necessary  for  their  protection.     lb.  289. 

93.  If  the  trustee  employ  the  partner 
assigning  to  aid  them  in  winding  up  the 
concern,  and  pay  him  and  allow  his  wife 
some  furniture,  etc.,  it  is  not  proof  of  fraud 
in  the  assignment,  there  being  no  evidence 
that  these  benefits  were  promised  at  the 
time  of  the  assignment.     lb. 
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V.  Notice  op  Assignment. 

94-  If  the  plaintiff  was  the  assignee  in 
good  faith  and  for  a  valuable  considera- 
tion of  the  goods  in  controversy,  and  de- 
Dmnded  the  same  within  a  reasonable  time 
after  the  arrival  of  the  vessel,  and  tender- 
ed the  balance  of  the  purchase  money,  no 
notice  of  the  assignment  was  necessaiy  to 
cliai^  the  defendants.  Morgan  v.  Lowe, 
5  Cal.  326. 


VL  When  the  Assignor  mat  be  a 

Witness. 

95.  Where  the  plaintiff  was  the  assignee 
of  a  claim,  the  written  contract  upon  which 
it  was  founded  having  been  destroyed  by 
the  assignor,  before  the  assignment,  it  was 
error  to  admit  the  assignor  as  a  witness  to 
prove  the  contents  of  the  written  paper 
thus  destroved  by  him.  Smith  v.  True- 
lady,  2  Call  347. 

96.  The  assignor  of  a  chose  in  action  is 
incompetent  as  a  witness  for  the  assignee. 
Jonet  V.  Potty  4  Cal.  15 ;  Griffin  v.  AUop, 
4  Cal.  408 ;  Atten  v.  Citizen's  Steam  Nav. 
Co^  6  Cal.  402 ;  Adams  v.  Woods,  8  Cal. 
321. 

97.  A  substantial  and  a  formal  assignee 
stand  upon  the  same  ground;  neither  can 
introduce  the  assignor  as  a  witness.  Adams 
V.  Wood^  8  Cal.  321. 

98.  An  assignor  of  an  agreement  to 
pay  a  certain  sum  of  money  to  a  defend- 
ant, if  he  would  withdraw  his  defense  to 
a  soit,  may  be  a  witness  for  the  assignee 
b  an  action  on  the  agreement,  as  it  is  not 
for  an  unliquidated  demand.  Gray  v.  Gar- 
rison, 9  Cal.  328. 

99.  If  in  any  case  one  partner  can  as- 
sign to  another  partner  his  interest  in  a 
iinn  chum,  and  then  become  a  witness  for 
Inm,  he  cannot  when  the  claim  is  for  goods 
sold  and  delivered,  because  this  is  an  un- 
liqaidated  demand  within  the  practice  act. 
Onsctns  v.  Dewey,  13  Cal.  42. 

100.  Where  goods  are  seized  by  the 
sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods  so  in  the  sheriff's 
hands  assign  them  to  plaintiff,  who  replev- 
ins them  on  the  ground  of  fraud  in  the 
original  sales,  the  assignors  are  competent 
witaegses  for  plaintiff.     This  is  not  assign- 


ing a  chose  in  action,  but  a  sale  of  specilSc 
goods.     CoghiU  v.  Boring,  15  Cal.  218. 


VII.  When  an  Assignee  may  sue. 

101.  An  assignment  of  a  contract  as 
security  for  a  debt,  and  also  in  considera- 
tion of  a  covenant  not  to  sue  upon  the 
debt,  entitles  the  assignee  to  sue  on  the 
contract  in  his  own  name.  Warner  v. 
Wilson,  4  Cal.  313. 

102.  To  enable  the  assignee  of  a  judg- 
ment to  sue  on  the  appeal  bond  filed  in 
the  cause,  he  must  have  an  assignment  of 
the  bond.     Moses  v.  Thome,  6  Cal.  88. 

103.  Where  an  account  is  verbally  as- 
signed to  a  creditor,  with  the  understand- 
ing that,  in  case  he  collects  it,  he  will 
credit  his  claim  with  a  portion  thereof,  and 
return  the  balance  to  the  assignor,  but  if 
nothing  is  received,  no  sum  is  to  be  cred- 
ited, the  assignment  is  void,  and  the  as- 
signee cannot  sue  thereon  in  his  own  name. 
Hitter  V.  Stevenson,  7  Cal.  389. 

104.  An  agreement  to  pay  a  certain 
sum  of  money  to  a  defendant,  if  he  would 
withdraw  his  defense  to  a  suit,  is  assign- 
able, and  such  assignment  gives  a  right  of 
action  in  the  name  of  the  assignee.  Gray 
V.  Garrison,  9  Cal.  328. 

105.  Where  there  is  no  final  settlement 
of  the  partnership  accounts,  and  no  bal- 
ance struck,  and  no  express  promise  on 
the  part  of  the  individual  members  to  pay 
their  ascertained  portion  of  this  amount, 
no  action  can  be  maintained  therefor  in 
assumpsit,  nor  can  the  claim  be  assigned 
so  that  the  assignee  may  sue.  BuUard  v. 
Kinney,  10  Cal.  63. 

106.  Under  our  system  of  practice  an 
action  may  be  brought  in  the  name  of  the 
assignee  as  the  party  beneficially  inter- 
ested.    WheatUy  v.  Strobe,  12  Cal.  98. 


ASSISTANCE,  WRIT  OF. 

1.  A  writ  of  assistance  will  lie  to  put 
a  party  purchaser  in  possession  of  land 
under  a  decree  of  foreclosure  of  a  mort- 
gage.     Wolf  V.  Fkischacker,  5  Cal.  244 ; 
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MonUgomery  v.  T'ttft,  11   Cal.  191;  Rey- 
nolds V.  Harris,  14  Cal.  677. 

2.  In  our  system,  the  order  to  deliver 
possession  should  be  first  made,  unless  a 
direction  to  that  effect  is  made  in  the  de^ 
cree;  and  if  upon  its  service  that  is  dis- 
regarded, the  court  can  at  once  direct  the 
writ  of  assistance  to  issue.  Montgomery 
V.  Tutu  11  Cal.  193. 

3.  Prima  facie,  plaintiff  in  a  foreclosure 
suit  is  entitled,  aher  sale  of  the  premises 
and  sheriff's  deed  to  him,  to  a  writ  of 
assistance  as  against  the  mor^gor,  and 
those  entering  under  him  subsequent  to 
the  decree,  if  they  refuse  to  surrender  pos- 
session.    Skinner  v.  BecUty,  16  Cal.  157. 

4.  Where  in  such  case  a  writ  of  assist- 
ance  is  granted,  and  the  mortgagee  and  his 
wife  move  to  set  it  aside  on  the"  ground 
that  they  had  moved  upon  and  occupied 
the  mortgaged  premises  as  a  homestead 
before  the  execution  of  the  mortgage  by 
the  husband,  and  continually  ever  since, 
and  it  appears  that  the  mortgage  was  given 
for  the  purchase  money  of  the  premises, 
the  motion  must  be  denied,  even  though 
the  wife  was  not  a  party  to  the  foreclosure. 
lb.  158. 

5.  If  a  writ  of  assistance  be  improperly 
issued  or  executed,  the  court  granting  it 
can,  on  summary  motion,  set  aside  the  writ 
or  the  service,  and  restore  the  possession. 
lb. 
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I.  In  general. 

II.  Affidavit  on  Attachment. 
III.  Undertaking. 

1.  On  Attachment. 


2.  On  releaae  of  Attachment. 

3.  On  indemnity  to  Sheriff. 
IV.  Dischai^  of  an  Attachment. 

V.  Damages  for  a  wrongful  Attachment. 
VI.  Levy  nnder  the  writ  of  Attachment. 

1.  Lien  hy  Attachment. 
VII.  Claims  hy  third  persons  of  property  At- 
tached. 
VIII.  Process  of  Garnishment. 
IX.  Attachments  against  Vessels. 


I.  In  general. 

1.  In  an  action  to  recover  damages 
for  collision,  there  being  no  indebtedness 
arising  upon  contract,  an  attachment  can- 
not issue.     Griswold  v.  Sharpe,  2  Cal.  24. 

2.  The  remedy  hj  attachment  is  given 
hj  the  statute  of  this  State  to  those 
contracts  for  the  direct  payment  of  money 
which  contracts  are  made  in  or  are  payable 
in  this  State.  DttUon  v.  Sheltouy  3  Cal. 
207. 

3.  A  debt  due  for  merchandise  sold  in 
Boston  to  residents  of  San  Francisco,  and 
forwarded  to  the  latter,  they  stipulating  to 
pay  by  remitting  funds  to  Boston,  is  not 
the  subject  of  an  attachment  under  the 
code.  The  contract  must  be  made  in  this 
State,  or  must  contain  a  stipulation  that 
the  money  is  to  be  paid  here.     lb.  208. 

4.  The  return  of  an  attachment  cannot 
be  amended  so  as  to  postpone  the  rights 
of  creditors  attaching  suWquently,  but 
before  the  ^Q^ItMlMa.  Newhall  v.  Provostj 
6  Cal.  86 ;  Webster  v.  Haworth,  8  Cal. 
25. 

5.  Property  in  the  custody  of  the  law 
is  not  liable  to  seizure  without  an  order 
from  the  court  having  charge  thereof,  and 
such  attachment  is  no  defense  to  an  action 
brought  to  compel  the  delivery  of  the 
money.  Adams  \.  Haskell,  6  Cal.  116; 
Tuha  County  v.  Adams,  7  Cal.  37. 

6.  A  confession  of  judgment  to  a  bona 
fide  creditor,  and  the  issuance  of  execution 
and  making  levy  under  the  same  by  the 
judgment  debtor,  without  the  knowledge 
of  the  judgment  creditor,  done  with  the 
knowledge  that  another  creditor  is  about 
to  attach,  and  for  the  purpose  of  defeating 
his  attachment,  is  void  as  to  the  attaching 
creditors.     Ryan  v.  Daly^  6  Cal.  239. 

7.  Where  the  defendant  as  sheriff  col- 
lects money  on  an  attachment,  more  than 
sufficient  to  satisfy  the  attaching  creditor. 
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and  afler  the  expiration  of  his  term  of  of- 
fice another  attaching  creditor  attaches 
the  surplus,  and  seeks  to  make  the  ex- 
sheriff  liable  therefor  on  his  official  bond : 
held,  that  the  demurrer  to  the  complaint 
was  properlj  sustained,  as  there  was  no 
relation  between  the  plaintiff  and  his 
bondsmen  to  render  them  liable.  Graham 
T.  EndicoU,  7  Cal.  146. 

8.  In  a  case  where  one  partner  files  his 
bill  for  a  dissolution  of  the  copartnership 
and  the  appointment  of  a  receiver,  it  seems 
that  until  a  dissolution  has  been  judicially 
declared  and  a  receiver  ordered  to  make  a 
pro  rata  distribution  of  the  assets  among- 
the  creditors,  they  are  not  prevented  from 
resorting  to  adverse  proceedings,  and 
thereby  gaining  a  preference  by  attach- 
ment. Adams  V.  Ifackett,  7  Cal.  199: 
Adams  v.  Woods,  8  Cal.  156 ;  9  Cal.  26 ; 
Naglee  v.  Zjfman,  14  Cal.  456. 

9.  Where  a  creditor  commenced  an  at- 
tachment stUt  against  his  debtor  on  four 
promissory  notes,  one  of  which  was  not 
due,  and  obtained  jvdgment  by  default  :■ 
held,  thai  it  was  fraudulent  and  void  as  to 
subsequent  cUUiching  creditors,  and  that 
the  judgment  must  stand  or  fcUl  as  a  whole. 
Taaffe  v.  Josephson,  7  Cal.  356 ;  over- 
ruled in  Patrick  v.  Montader,  13  Cal.  442. 

10.  The  suit  commenced,  the  affidavit 
and  undertaking  in  form  are  a  necessary 
predicate  for  the  writ  of  attachment,  and 
should  be  giTen  in  evidence  to  justify  the 
officer.    Thamburgh  v.  Hand,  7  Cal,  562. 

11.  The  attaching  creditors  do  not  stand 
in  the  position  of  joint  trespassers,  the 
seizure  of  the  second  being  subject  to  the 
first,  and  the  sheriff  is  the  separate  agent 
of  both,  and  must  look  to  that  attaching 
creditor  for  whose  benefit  alone  he  dis- 
posed of  the  property.  Ihmdson  v.  DcU- 
las,  8  Cal.  253 ;  questionef^  Cal.  80. 

12.  The  object  of  the  attachment  is  to 
obtain  security  for  the  judgment,  and  the 
statute  will  not  allow  the  party  who  al- 
ready has  this  security  to  use  this  process 
to  obtain  that  which  he  already  possesses. 
Payne  v.  Bensley,  8  Cal.  567. 

13.  Where  husband  and  wife  execute 
a  conveyance  of  their  property,  which  the 
husband  delivers  to  the  purchaser  before 
the  purchase  money  therefor  is  paid,  which 
is  ajfterwards  fraudulently  attached  in  a 
suit  brought  by  the  real  though  not  the 
ostensible  purchaser  against  the  husband 
akne :  held,  that  equity  will  compel  a  can- 


celation of  the  deed  so  obtained.     Still  v. 
Saunders,  8  Cal.  287. 

14.  Where  G.  &  Co.,  concealing  their 
insolvency,  obtained  an  extension  from 
their  creditor  B.,  and  before  maturity  of 
these  notes,  B.,  apprehending  that  G.  & 
Co.  would  fail  before  the  paper  became 
due,  and  that  other  creditors  of  G.  &  Co. 
would  exhaust  their  assets  by  attachments', 
obtained  by  agreement  an  antedated  note 
for  the  amount  due  by  G.  &  Co.  at  the 
date  thereof,  and  attached  G.  &  Co.'s  prop- 
erty :  held,  that  B.'s  attachment  and  claim 
was  valid  against  subsequent  attaching 
creditors,  the  case  not  being  one  of  either 
actual  or  constructive  fraud.  Brewster  v. 
Bours,  8  Cal.  505. 

15.  Where  an  attachment  was  issued 
on  a  complaint  which  was  a  printed  form, 
with  the  blanks  filled  up  by  the  clerk  at 
the  request  of  the  plaintiff,  but  no  name 
signed  to  it  till  next  day  and  after  other 
attachments  on  the  same  property,  when 
It  was  signed  by  the  clerk  with  the  name 
of  plaintiff's  attorney :  held,  that  the  ac- 
tion of  the  clerk,  though  not  correct,  was 
only  an  irregularity,  and  the  complaint 
was  not  void.  Dixey  v.  Pollock,  8  Cal. 
572. 

16.  In  a  contest  between  the  attaching 
creditors,  all  the  equities  are  in  favor  c^ 
the  most  diligent,  and  an  irregularity  can- 
not be  taken  advantage  of  by  a  stranger 
to  the  action  in  which  it  occurs.     lb. 

17.  The  application  of  an  attaching 
creditor  to  compel  the  sheriff  to  pay  over 
the  proceeds  of  goods  attached,  there  be- 
ing conflicting  claims  between  several  at- 
taching creditors,  may  be  made  by  motion. 
3. 

18.  Proceedings  by  attachment  are  stat- 
utory and  special,  and  must  be  strictly 
pursued.  Having  once  invoked  the  strin- 
gent provisions  in  reference  to  attachments, 
the  plaintiffs  could  not  resort  to  other  rem- 
edies to  the  prejudice  of  the  defendant,  so 
long  as  they  relied  upon  their  attachment 
lien.     Roberts  v.  Landecker,  9  Cal.  265. 

19.  After  the  issuance  of  certificates  of 
deposit,  there  is  nothing  in  the  possession 
of  a  banker  belonging  to  the  depositor 
upon  which  an  attachment  could  fasten,  as 
the  certificates  are  negotiable.  McMillan 
Y.Richards,  9  Cal.  418. 

20.  A  judgment  in  an  attachment  suit 
need  not  direct  the  sale  of  the  property  at- 
tached, as  the  law  makes  it  the  duty  of 


156 


ATTACHMENT. 


In  general. 


the  sheriff  to  sell  it  Law  v.  Henry ^  9  Cal. 
551. 

21.  An  attachment  issued  before  the  is- 
suance of  the  summons  in  the  suit  is  void, 
and  the  subsequent  issuance  of  the  sum- 
mons cannot  cure  it     lb.  552. 

22.  After  the  issuance  of  a  promissory 
note,  there  is  nothing  in  the  possession  of 
the  maker  belonging  to  the  payee  upon 
which  an  attachment  could  fasten.  Greg- 
ory V.  Higgins,  10  Cal.  340. 

23.  Where  a  clerk  of  the  court  refuses 
to  issue  execution  on  a  judgment  in  his 
oflSce,  because  the  judgment  has  been  at- 
tached at  the  suit  of  another  party,  a  bill 
in  equity  cannot  be  sustained  to  release 
the  attachment  and  compel  the  clerk  to 
issue  execution,  as  the  remedy  is  at  law 
by  an  action  on  the  official  bond  of  the 
clerk.     MiUer  v.  Sanderson,  10  Cal.  490. 

24.  Where  A.,  who  carried  on  a  print- 
ing office,  and  was  indebted  to  the  hands 
of  the  office,  placed  in  the  hands  of  B.  a 
certain  amount  of  money,  with  directions 
to  B.  to  pay  the  hands,  which  B.  neglected 
to  do,  and  where  there  was  no  evidence 
showing  that  the  hands  agreed  to  look  to 
B.  for  their  money,  or  that  A.  was  indebt- 
ed to  the  hands  in  an  amount  equal  or  ap- 
proximate to  the  sum  in  B.'s  hands,  and 
the  money  was  subsequently  attached  in 
the  hands  of  B.  at  the  suit  of  C:  held, 
that  the  money  was  liable  to  attachment. 
Chandler  v.  Booth,  11  Cal.  342. 

25.  Money  in  the  hands  of  a  bailee  un- 
til there  is  a  privity  of  contract  between 
the  bailee  and  the  third  persons,  for  whose 
benefit  the  trust  is  made,  may  be  attached. 
Hardy  v.  Hunt,  11  Cal.  348. 

26.  An  attaching  creditor  of  the  bailee, 
levying  on  the  money  in  the  hands  of  a 
stakeholder,  with  whom  it  had  been  de- 
posited by  the  bailee,  cannot  claim  that 
the  bailor  is  estopped  by  having  allowed 
the  bailee  to  use  the  money  in  his  own 
name,  when  the  specific  money  was  in 
question  and  could  be  distinguished.  The 
creditor  had  not  been  misled  by  acta  or 
declarations  of  the  bailor,  nor  had  he  given 
credit  to  the  bailor  by  reason  thereof.  lb. 

27.  Lawful  possession  of  personal  prop- 
erty is  prima  facie  evidence  of  ownewhip, 
and  property  thus  possessed  is  prima  facie 
liable  to  be  seized  on  a  writ  of  attachment 
against  the  party  in  possession  of  the 
property.     KiUey  v.  Scannell,  12  Cal.  75. 

28.  Afler  the  presentation  and  accept- 


ance of  a  bill  of  exchange,  there  is  noth- 
ing in  the  possession  of  the  drawee  be- 
longing to  the  drawer  upon  which  an 
attachment  could  fasten.  Wheatley  v. 
Strobe,  12  Cal.  98. 

29.  An  officer  who  puts  a  receiver  in 
possession  of  the  property  of  another 
against  whom  he  has  no  process,  or  asserts 
through  himself  or  another,  an  unlawful 
dominion  over  such  property,  is  a  trespas- 
ser.    Rowe  V.  Bradley,  12  Cal.  230. 

30.  L.  executed  and  delivered  his  prom- 
issory note  to  N.  without  consideration, 
and  for  the  purpose  of  defrauding,  hin- 
dering and  delaying  his  creditors.  N.  had 
knowledge  of  the  fraud  and  sued,  and  at- 
tached upon  the  note,  L.*s  property.  Af- 
ter this,  W.,  a  creditor  of  L.,  sued  and 
attached  the  same  property.  Before  judg- 
ment, N.  sold  and  assigned  the  note  to  J., 
an  innocent  purchaser:  held,  that  J.  is  not 
protected  in  his  purchase.  N.  having  been 
superseded  by  W.'s  attachment,  could  not 
by  an  act  or  deed  of  his  put  his  assignee 
in  any  better  position  than  he  occupied 
himself.      Wright  v.  Levy,  12  Cal.  263. 

31.  A  deputy  sheriff  who  seizes  prop- 
erty under  an  attachment  is  not  author- 
ized, by  virtue  of  his  office,  to  bind  the 
sheriff  by  contract  for  the  payment  of  a 
keeper  to  take  charge  of  the  property  so 
attached.     Krum  v.  King,  12  Cal.  413. 

32.  A  sheriff  who'levies  a  writ  of  at^ 
tachment  upon  personal  property  in  obe- 
dience to  the  command  of  the  writ,  has  no 
right  to  let  the  property  go  out  of  his 
hands,  except  in  due  course  of  law ;  and 
if  he  does,  and  the  debt  is  lost,  he  is  re- 
sponsible to  the  plaintiff  in  the  attachment 
for  the  amount  of  the  debt  Sandford  v. 
Boring,  12  Cal.  541. 

33.  Where  A  contracts  with  a  telegraph 
company  to  have  his  despatch  transmitted, 
authorizing  his  agent  to  secure  a  debt  due 
him  from  a  third  party  by  attachment,  and 
this  is  so  negligently  performed  that  other 
creditors  of  the  common  debtor  obtain  the 
first  attachment,  and  exhaust  the  assets  of 
the  debtor,  which  would  not  have  been  the 
case  had  the  telegraph  company  performed 
its  contract  within  a  reasonable  time,  the 
company  is  liable,  not  only  for  the  cost  of 
the  despatch,  but  for  the  amount  of  A's 
claim,  which  constitute  the  natural  and 
proximate  damages  resulting  from  the 
breach  of  contract  Parks  v.  AUa  TeU' 
graph. Co.,  13  Cal.  425. 
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34.  An  attachment  issued  before  the 
maturitj  of  the  debt  is  prima  facie  void 
as  against  a  subsequent  attachment.  Pat- 
rick  V.  Moniader,  13  Cal.  441. 

35.  Where  goods  were  fraudulently  pur- 
chased by  an  insolvent,  the  creditor  may 
attach  before  the  maturity  of  the  debt,  and 
other  creditors  subsequently  attaching 
cannot  complain  that  the  suit  was  prema- 
turely brought.  PcUrtck  v.  Mcnitader^  13 
Cal.  442 ;  overruling  Taaffe  v.  JosephsoUy 
7  CaL  356. 

36.  Where,  under  the  fourth  section  of 
the  attachment  act  of  1858,*  defendant 
pots  in  issue  the  truth  of  the  facts  alleged 
in  the  affidavit,  to  wit :  **That  defendant 
was  about  fraudulently  to  convey  his  prop- 
erty to  hinder,  delay  or  defraud  creditors," 
proof  that  defendant  was  able  to  pay  the 
debt,  that  he  put  plaintiff  off  from  time  to 
time,  and  threatened  to  assign  his  proper- 
ty for  the  benefit  of  his  creditors  if  sued, 
is  sufficient  to  go  to  the  jury  on  the  ques- 
tion of  fraud.  White  v.  Leszynshy,  14 
CaL  166. 

37.  Plaintiff  sues  the  sheriff  for  seizing 
certain  chattels  claimed  by  plaintiff.  De- 
fendant justifies  under  a  writ  of  attachment 
in  the  suit  of  F.  r.  C,  and  also  under  an 
execution  issued  upon  a  judgment  had  in 
that  suit,  setting  up  that  plaintiff  claimed 
the  chattels  by  purchase  from  C,  and  that 
such  purchase  was*fraudulent  as  to  F.,  a 
creditor  of  C.  After  the  evidence  on  both 
sides  was  closed,  the  court,  on  motion  of 
plaintiff^  struck  out  the  attachment  pro- 
ceedings, judgment  and  execution,  and  all 
evidence  justifying  thereunder,  on  the 
ground  that  defendant  had  not  proved  clU 
of  the  debt  upon  which  the  attachment 
issued:  held,  that  this  was  error;  that, 
had  no  debt  been  proved,  the  judgment 
and  execution  being  introduced,  with  an 
offer  to  show  a  levy  and  sale  thereunder, 
were  enough,  if  not  to  justify  the  first 
seizure  under  the  attachment,  at  least  to 
diminish  the  damages,  by  showing  that  the 
property  was  appropriated  by  law  to  the 
proper  purpose,  to  wit :  paying  C.'s  debt, 
if  it  really  were  his  property,  or  subject, 
as  his,  to  the  process  because  of  the  fraud. 
Walker  v.  Woods,  15  Cal.  68. 

38.  But  even  if  any  proof  aliunde  of 
C.'s  indebtedness  were  required,  when  the 


.w^  Kctkm  bM  been  amended  April  28th,  IMO,  restor- 
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attachment  papers,  affidavit,  undertaking, 
etc.,  were  regular  on  their  face,  the  judg- 
ment was  prima  facie  sufficient  to  admit 
the  attachment  papers  in  proof.     lb.  69. 

39.  If,  in  justification  by  the  sheriff  un- 
der such  attachment,  judgment  and  execu- 
tion, it  be  necessary  to  aver  in  the  answer 
that  the  writs  of  attachment  and  execution 
were  returned  executed  by  the  sheriff,  still 
the  omission  of  this  averment,  though  it 
might  have  been  ground  of  demurrer,  was 
no  ground  for  rejecting  all  evidence  under 
such  justification.     Jb.  70. 

40.  Plaintiff  here  cannot  dispute  the 
regularity  of  the  proceedings  in  such  at- 
tachment, unless  they  were  void  on  their 
face.  Defendant  could  show  his  attach- 
ment proceedings,  the  judgment,  execution 
and  levy,  and  then  that  the  sale  by  C.  to 
plaintiff  was  fraudulent.  No  proof  of  the 
indebtedness  of  C.  to  F.  was  necessary, 
after  showing  the  affidavit,  undertaking 
and  attachment ;  and  no  irregularities — in 
justifying  sureties  and  the  like — could  be 
availed  of  by  plaintiff.     lb. 

41.  Plaintiff  sued  out  an  attachment 
against  K.,  and  the  sheriff  levied  it  on 
certain  goods.  Other  creditors  issued  at- 
tachments, which  were  levied  by  the  sher- 
iff on  the  same  goods.  Plaintiff  then  dis- 
missed his  attachment,  and  sued  the  sheriff 
in  replevin,  claiming  that  K.  obtained  a 
portion  of  the  goods  of  plaintiff  by  fraud. 
Instead  of  taking  the  goods  out  of  the 
sheriff's  possession,  plaintiff  made  an  ar- 
rangement with  the  sheriff,  whereby  he 
agreed  to  sell  the  goods,  and  keep  the  pro- 
ceeds to  answer  any  judgment  plaintiff 
might  obtain  in  his  replevin  suit.  Sheriff 
sold  the  goods,  paid  the  money  into  court, 
saying  nothing  about  this  arrangement, 
and  the  money  was  paid,  by  order  of  the 
court,  on  the  claims  of  the  other  creditors. 
The  sureties  of  the  sheriff  had  nothing  to 
do  with,  and  gave  no  sanction  to  the  ar- 
rangementi  Plaintiff  had  judgment  in  re- 
plevin: held,  that  the  sureties  on  the 
sheriff's  official  bond  are  not  liable  to 
plaintiff  for  the  goods  or  the  money  re- 
ceived from  the  sale — this  agreement  be- 
tween him  and  plaintiff  being  no  part  of 
the  sheriff's  official  duty ;  that  the  sheriff, 
as  such,  had  no  legal  authority  to  sell 
these  goods  and  to  hold  the  money  on  bail- 
ment for  plaintiff;  and  that,  in  so  far  as 
plaintiff  trusted  the  sheriff  with  the  goods, 
and  authorized  him  to  sell  them,  he  be- 
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came  the  agent  of  plaintiff,  and  must  be 
looked  to  as  such.  Sckloss  v.  White,  16 
Cal.  68. 

42.  A  party  having  secured  a  mechan- 
ic's lien  under  the  statute,  does  not  forfeit 
or  waive  it  by  causing  an  attachment  to 
be  issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand.  The 
two  remedies  are  cumulative,  and  both 
may  be  pursued  at  the  same  time.  Bren- 
nan  v.  Swasey,  16  Cal.  142. 

43.  If  the  party  attempts  to  pursue 
them  in  separate  actions,  he  might  be  put 
to  his  election ;  but  it  is  no  defense  to  an 
action  to  enforce  the  mechanic's  lien,  that 
in  a  previous  suit  for  the  same  debt  an  at- 
tachment was  issued  and  levied  upon  the 
property  of  the  debtor,  particularly  when 
such  suit  had  been  dismissed,  and  nothing 
was  realized  by  the  attachment.     lb, 

44.  Plaintiff,  January  10th,  1858,  in  a 
suit  entitled  "  (7. 4"  -^  *^  ^^m  composing  the 

Wisconsin  Quartz  Mining  Co,**  a  corpora- 
tion, attached  a  quartz  mill  and  ledge  be- 
longing to  the  corporation.  June  26th, 
1858,  the  complaint  was  amended  so  as  to 
make  the  corporation,  as  such,  the  party 
defendant,  and  judgment  was  rendered 
against  the  company  Adgust  14th,  1858, 
the  property  sold,  and  plaintiff,  the  pur- 
chaser. October,  1857,  W.  received  from 
the  corporation  a  chattel  mortgage  on  this 
property,  had  decree  of  foreclosure  August 
9th,  1858,  sale  October  following,  W.  the 
purchaser.  Defendants  here  are  in  pos- 
session under  sheriffs  sale  on  the  decree. 
Plaintiff  derives  title  under  his  judgment 
and  sale:  held,  that  he  cannot  recover; 
that  he  acquired  no  lien  by  his  attachment, 
because  the  property  attached  belonged  to 
the  corporation,  which  was  not  a  party  to 
the  suit  until  after  the  levy  and  return  of 
the  writ ;  that  plaintiff's  right  only  attached 
from  the  date  of  his  judgment,  August 
14th,  1858,  and  his  lien  being  subsequent 
to  the  lien  of  W.'s  judgment,  August  9th, 
1858,  under  which  defendants  claim,  the 
latter  have  the  better  right.  Collins  v. 
Montgomery,  16  Cal.  403. 


name  and  credit  has  been  impaired  by  the 
wrongful  issuing  out  of  the  writ,  has  no 
recourse  on  the  bond  if  his  property  has 
not  been  attached,  but  must  resort  to  a 
criminal  action,  or  to  a  private  action  for 
a  tort     jffeath  v.  Lent,  1  Cal.  412. 

46.  The  affidavit  for  an  attachment  is 
not  sufficient  which  avers  that  the  defend- 
ant is  indebted  in  the  alternative,  upon  an 
express  or  implied  contract.  Hawley  v. 
Delmas,  4  Cal.  195. 


11.  Affidavit  on  Attachment. 

45.  If  the  affiant  had  not  good  reason 
to  believe  the  matters  set  forth  in  his  affi- 
davit on  attachment,  the  defendant,  whose 


III.  Undertaking. 
1.   On  Attachment, 

47.  In  an  action  on  an  attachment  bond 
for  damages  accruing  from  a  wrongful  is- 
suing out  of  an  attachment,  counsel  fees  can- 
not constitute  damages.  Heath  v.  JLent^  1 
Cal.  412 ;  overruled  in  Ah  7%aie  v.  Quan 
Wan,  3  Cal.  219. 

48.  The  undertaking  should  precede 
the  writ  and  accompany  the  affidavit. 
Benedict  v.  Bray,  2  Cal.  254. 

49.  If  a  justice  issue  an  attachment  and 
take  a  bond  in  a  suit  for  a  sum  exceeding 
his  jurisdiction,  the  proceedings  are  void, 
and  no  action  can  lie  on  the  bond.     /6. 

50.  An  attachment  bond  executed  be- 
fore the  writ  has  been  levied  and  the  at* 
tachmcnt  dismissed  by  the  plaintiff  is  void. 
Ih. 

51.  In  an  action  on  an  attachment  bond, 
if  the  bond  is  void,  the  obligee  cannot  re- 
cover on  the  bond  damages  sustained  by 
the  attachment     Ih,  255. 

52.  An  undertaking  on  attachment  need 
not  be  executed  in  form  to  the  defendants ; 
it  need  only  specify  the  conditions  it  shall 
contain.     Taaffe  v.  Rosenthal^  7  Cal.  518. 

53.  A  mistake  in  the  recital  of  the 
bond,  as  to  the  amount  for  which  attach- 
ment issued,  may  be  explained  and  cor- 
rected on  parol.  Palmer  v.  Vancej  18 
Cal.  556. 


2.  On  release  of  Attachment, 

54.  To  charge  the  sureties  on  the  re- 
lease attachment  bond,  it  is  necessary  to 
allege  the  consideration  of  the  undertak- 
ing, and  aver  that  the  property  was  re- 
leased.    Palmer  v.  Melvin,  6  Cal.  652. 
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3.   On  an  indemnity  to  Sheriff, 

55.  An  agent  who  Las  power  to  sue  has 
the  ri^ht  to  give  an  indemnity  bond  to  the 
sheriff,  when  the  property  attached  or 
levied  on  in  that  action  is  claimed  by  a 
third  person  ;  it  is  a  necessary  instrument 
to  carry  the  power  to  sue  into  effect.  Da- 
vidian  v.  Jkdlas^  8  Cal.  251. 

56.  Where  property  was  seized  under 
two  attachments  and  the  property  was 
claimed  by  a  third  party,  whereupon  both 
attaching  creditors  indemnified  the  sheriff, 
who  went  on  and  sold  it  and  paid  the  pro- 
ceeds to  the  first  attaching  creditor,  the 
amount  not  equalling  his  judgment,  and 
afterwards  the  claimant  obtained  judg- 
ment against  the  sheriff  for  the  value  of 
the  property :  held,  that  the  recourse  must 
be  had  against  the  first  attaching  creditor, 
for  whose  benefit  the  property  was  sold. 
Ik  253 ;  questioned  15  Cal.  80. 

57.  Where  a  sheriff  seizes  goods  on 
two  attachments  in  behalf  of  different 
plaintiffs,  and  the  property  being  claimed 
by  a  third  person,  the  plaintiffs  in  the  at- 
tachment suits  execute  to  the  sheriff  sep- 
arate indemnifying  bonds,  there  is  no 
joint  liability  between  the  plaintiffs  to  the 
sheriff.  £aeh  bond  must  be  sued  on  as 
an  independent  obligation.  White  v.  Fratt, 
13  Cal.  525. 


in.  Discharge  op  an  Attachment. 

58.  An  order  improperly  dissolving  an 
attachment  will  be  reversed.  Eeiss  v. 
Brcufy,  2  Cal.  132. 

59.  Afler  final  judgment  an  appeal  may 
be  taken  from  an  order  refusing  to  dis- 
charge an  attachment  Taaffe  v.  Hosen- 
tkal,  7  CaL  518. 

60.  A  motion  to  discharge  a  writ  of  at- 
tachment ^  because  the  said  writ  was  im- 
properly issued  "  is  insufificient.  The  no- 
tice should  specify  the  grounds  of  the  mo- 
tion and  wherein  it  will  be  urged  that  the 
writ  was  improperly  issued.  Freeborn  v. 
GUner,  10  CaL  338. 


and  the  possession  of  the  owner  not  dis- 
turbed, it  is  difficult  to  perceive  how  any- 
thing further  than  nominal  damages  can 
be  recovered  for  the  injury  caused  by  the 
attachment.     Heath  v.  I^mt,  1   Cal.  411. 

62.  Damages  caused  by  the  deprecia- 
tion of  real  estate  under  an  attachment, 
and  the  injury  caused  to  the  credit  and 
reputation  of  the  defendant,  are  too  remote 
to  submit  to  the  consideration  of  a  jury  in 
an  action  on  the  undertaking  on  attach- 
ment,    lb.  412. 

63.  The  fact  that  defendants  bad  a  prob- 
able cause  of  action,  arising  from  the  protest 
of  the  second  of  exchange,  is  no  defense  in 
a  suit  brought  for  malicious  prosecution  in 
having  the  plaintiff's  property  attached,  for 
a  party  may  willfully  sue  for  a  much  great- 
er amount  than  is  due,  and  attach  the  prop- 
erty of  the  other  and  put  him  to  charges. 

Weaver  v.  Page^  6  Cal.  684. 


IV.  Dajiages  for  a  wrongful  At- 
tachment. 

61.  Where  real  property  is  attached 


V.  Levy  under  the  writ  of  Attach- 
ment. 

64.  The  presumptions  are  in  favor  of 
the  regularity  of  the  acts  of  the  officer, 
and  a  return  which  simply  states  that  the 
property  was  attached  is  sufficient  prima 
facie  to  show  a  due  and  proper  execution 
of  the  writ.  Hitter  v.  Scannell,  11  Cal. 
248. 

65.  T.  commenced  suit  against  I.  by 
attachment ;  the  writ  was  levied  upon  cer- 
tain personal  property  by  the  plaintiff,  IL, 
as  sheriff.  M.  I.,  wife  of  I.,  claimed  the 
property,  and  brought  her  action  of  re- 
plevin under  the  code,  which  action  was 
decided  in  favor  of  the  sheriff.  Other 
creditors  attached  the  same  property, 
which  the  sheriff  sold  and  paid  the  pro- 
ceeds into  court.  In  an  action  on  the  re- 
plevin bond  it  was  held  that  T.  had  a  lien 
by  attachment  upon  the  goods,  which  con- 
tinued even  after  the  replevy  by  M.  I. 
Hunt  V.  Hobinsan,  1 1  Cal.  272. 

66.  No  parol  instructions  of  the  plaint- 
iff in  an  attachment  or  execution  respect- 
ing proi>erty  seized  by  the  sheriff  under 
either  writ  will  discharge  such  sheriff  from 
liability.  The  statute  is  express  that  such 
instruction,  including  the  care  and  dispo- 
sition of  the  property  levied  upon,  must 
be  in  writing.  Sandford  v.  Boring^  12 
Cal.  541. 
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^r^  WWtt  process  of  attachment  or  ex- 
\Hil^^  v>uuos  to  the  hands  of  the  sheriff, 
W  mu<l  obt'y  the  exigency  of  the  writ, 
vtKWU  ht^  must  execute  with  all  reasona- 
14^  ivlority.      Whitney  v.  BuUerfidd^  13 

lis.  111  the  service  of  process,  the  sher- 
iff in  rt»5*i)onsible  only  for  unreasonably  or 
not  reasonably  executing  it  He  is  not 
Inmnii  to  start  on  the  instant  of  receiving 
H  writ  to  execute  it,  without  regard  to  any- 
lhin)(  else.     Ih, 

GIK  Where  one  writ  of  attachment  was 
placed  in  the  sheriff's  hands  on  Sunday, 
tiud  another  against  the  same  defendant 
was  placed  in  the  hands  of  a  deputy  at  a 
quarter  past  twelve  on  Monday  morning, 
the  sheriff  not  knowing  the  fact ;  and  the 
first  levy  was  made  under  the  last  writ  at 
one  o'clock  Monday  morning — the  sheriff 
was  not  guilty  of  negligence  in  executing 
the  first  writ,  no  special  circumstances  be- 
ing shown.     Ih,  340. 

70.  The  sheriff  need  not  on  Sunday  en- 
dorse on  the  writ  of  attachment  the  fact 
of  its  reception.     Ih,  341. 

71.  Attachments  do  not  bind  the  prop- 
erty of  the  defendant  from  the  time  of 
the  issuance,  but  only  from  the  time  of  the 
actual  levy;  and  the  attachment  first 
levied,  by  our  statute,  has  the  priority. 
Ih. 

72.  The  sheriff  could  no  more  officially 
receive  a  writ  on  Sunday,  for  service  on 
Sunday,  than  he  could  execute  it  on  Sun- 
day. It  can  only  be  considered  officially 
in  his  hands  when  Sunday  has  expired. 
Ih.  342. 

73.  A  writ  of  attachment  is  effectual  to 
change  the  title  of  personal  property  only 
from  the  time  of  levy.  Taffti  v.  Manlave, 
14  Cal.  50. 

74.  Attachment  issues  against  H.,  and 
the  sheriff  proceeds  with  the  writ  to  his 
store,  which  is  locked  and  fastened,  front 
and  rear,  by  iron  shutters.  The  sheriff, 
with  his  deputy,  stands  at  the  doors  guard- 
ing all  entrance.  H.  now  files  his  petition 
in  insolvency,  and  the  usual  order  of  stay 
of  proceedings  is  made.  H.  returns  to 
the  store  and  advises  the  sheriff  of  these 
things.  The  sheriff  threatens  to  break 
open  the  store,  when  H.  gives  him  the 
key,  and  he  enters  and  levies :  held,  that 
the  sheriff  had  no  right  to  levy  the  attach- 
ment; and  that  the  property  vested  in 
the  assignee  of  the  insolvent,  subsequent- 


ly appointed,  by  relation  from  the  filing 
of  the  petition  and  schedule.  lb,  51, 

75.  A  ratification  cannot  defeat  rights 
of  third  persons  acquired  between  the  act 
of  the  agent  and  the  ratification  by  the 
principal,  as  attachments  levied  on  prop- 
erty of  a  debtor  after  a  sale  by  or  to  an 
agent.     Taylor  v.  Robinson^  14  Cal.  401 


1.  Lien  by  Attachment 

76.  The  remedy  by  attachment  is  not 
a  distinct  proceeding,  in  the  nature  of  an 
action  in  rem,  but  is  an  adjunct,  or  a  pro- 
ceeding auxiliary  to  the  action  at  law, 
designed  for  the  purpose  of  securing  the 
property  of  the  debtor  to  answer  the  judg- 
ment which  may  be  obtained.  Lata  v. 
Adams,  6  Cal.  281. 

77.  A  lien  by  attachment  enables  a 
creditor  to  file  a  creditor's  bill  without 
waiting  for  judgment  and  execution. 
Heyneman  v.  Danvenberg,  6  Cal.  379 ; 
Conroy  v.  Woods,  13  Cal.  633. 

78.  As  soon  as  a  vessel  is  seized  by 
service  of  process  in  a  court  of  admiralty, 
a  lien  attaches  in  favor  of  the  party  at 
whose  suit  the  seizure  is  made ;  it  is  not 
necessary  that  the  vessel  should  be  attach- 
ed. Meigqs  v.  Scannell,  7  Cal.  708; 
Fisher  v.  White,  8  Cal.  423. 

79.  The  lien  of  attachment  having  be- 
come fixed  upon  funds  in  the  hands  of  a 
receiver  follows  the  property  in  the  hands 
of  his  successor.  Adams  v.  Woods,  9  CaL 
29. 

80.  The  lien  of  an  attachment  takes 
effect  immediately  upon  the  fulfillment  of 
the  statutory  provisions,  and  cannot  be 
divested  by  a  failure  of  the  sherifiT  to 
make  a  proper  return.  Hitter  v.  ScanneUy 
11  Cal.  249. 

81.  A  deposit  in  the  recorder's  ofiice  of 
a  copy  of  the  writ  of  attachment,  with  a 
description  of  the  property  attached,  is 
sufiicient  to  operate  as  notice  of  the  lien 
to  third  parties,     lb, 

82.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
priority  over  the  attachments  preceding 
his,  on  the  ground  that  by  his  superior 
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dOigence  the  fraad  had  been  discovered. 
The  prior  attachments  became  liens,  in 
the  nature  of  a  legal  estate  vested  in  the 
sheriff  for  the  benefit  of  the  creditors. 
Patrick  v.  Montader,  13  Cal.  444. 

83.  The  lien  of  firm  creditors  must  be 
preferred  to  the  lien  of  an  individual 
creditor  of  the  remiuning  partner  attach- 
ing first.     Conroy  v.  Woods^  13  Gal.  631. 


YL  Claims  bt  third  persons   of 
Property  attached. 

84.  An  officer  attaching  goods  under 
eivil  process  is  entitled  to  notice  of  the 
claim  of  a  third  party  to  the  goods,  and  a 
demand  for  them,  or  he  is  not  liable  in 
damages  to  such  party  for  such  seizure 
and  detention.  Taylor  v.  Seymour,  6  Cal. 
514 ;  Daumiell  v.  Gorham,  6  Cal.  44 ; 
JQ%  V.  ScanneU,  12  CaL  75. 

85.  In  aim  action  against  a  sheriff  for 
refiising  to  levy  an  attachment  on  certain 
property,  as  belonging  to  the  attachment 
debtor,  testimony  that  the  property  had 
been  claimed  by  a  third  party,  and  the 
right  of  property  tried  by  a  jury  and  de- 
cided in  favor  of  claimant,  is  irrelevant 
and  inadmissible  where  those  facts  have 
not  been  set  up  as  new  matter  of  defense 
in  the  answer.  Strong  v.  PcUterson,  6 
QiL157. 

86.  An  officer  who  seizes  property  in 
tbe  hands  of  the  debtor  may  justify  under 
the  execution  or  process,  but  when  he 
takes  property  from  a  third  person  who 
claims  to  be  the  owner  thereof,  if  on  exe- 
cution, he  must  show  the  judgment  and 
execution ;  if  on  attachment,  the  writ  of 
attachment,  and  as  we  think,  the  proceed- 
ings on  which  it  is  based.  Thomhwrgh  v. 
&md,  7  Cal.  561. 

87.  So  far  as  a  sheriff  is  concerned, 
when  the  property  is  attached  and  claimed 
by  a  third  person,  the  agent  of  the  plaint- 
iff has  to  determine  whether  he  would  at 
once  give  up  the  levy  and  lose  the  debt, 
or  take  a  trial  by  sheriff's  jury,  or  indem- 
nify the  ofiicer  without  trial.  Davidson 
v.2lafflflf,8Cal.  251.      . 

88.  Under  our  practice,  if  the  property 
attached  be  claimed  by  a  third  person,  the 
fl^heriff  may  protect  himself  by  a  trial  be- 
fore a  jury  of  six ;  and  if  the  verdict  be 
UB  &vor  of  the  claimant,  the  sheriff  may 

11 


relinquish  the  attachment,  unless  indemni- 
fied.    Jb.  258. 

89.  The  owner  of  property  attached 
or  levied  upon  as  the  property  of  another 
is  not  conclusively  estopped  from  showing 
title  in  himself  because  he  has  given  an 
accountable  receipt  for  its  delivery  to  the 
officer,  although  the  receipt  admits  that 
the  property  is  attached  or  levied  upon  as 
the  property  of  the  debtor,  if  he  makes 
known  to  the  officer  his  claim  at  or  before 
the  time  the  receipt  is  given.  But  if  he 
fails  to  make  known  his  claim,  and  thus 
influences  the  conduct  of  the  officer,  he  is 
estopped  from  afterwards  asserting  it,  pro- 
vided the  facts  of  his  claim  were  known 
to  him  at  the  time.  BUven  v.  Freer^  10 
Cal.  177. 


VII.  Garnishment. 

90.  A  sheriff  who  levies  an  attachment 
by  virtue  of  the  powers  of  the  court  has 
not  the  right  of  property  in  the  debt,  and 
cannot  maintain  an  action  in  his  own 
name  for  the  recovery  of  the  debt  Suh- 
lette  V.  MeUiadOy  1  Cal.  105. 

91.  The  liability  of  a  garnishee  dates 
from  the  service  of  the  attachment  and 
affidavit,  and  not  from  the  notice  to  ap- 
pear.    Johnson  V.  Carry,  2  Cal.  36. 

92.  The  service  of  the  writ  of  attach- 
ment is  sufficient  to  put  a  garnishee  upon 
notice  of  the  plaintiff's  demand,  and  any 
payment  thereafter  is  a  fraud  upon  his 
rights.     Ih. 

93.  Where  a  garnishee  is  called  to 
answer  on  a  certain  day,  and  appears, 
and  the  summoning  party  declines,  or  is 
not  prepared  to  ta^e  the  answer,  and  a 
terms  expires  without  any  action  on  the 
garnishment,  the  summons  is  discontinued, 
and  the  party  discharged  from  liability  to 
answer.     Ogden  v.  MiUs,  3  Cal.  254. 

94.  Where  a  garnishee,  in  discharge  of 
a  rule,  answers  on  oath  that  he  was  releas- 
ed by  the  plaintiff,  and  that  the  plaintiff 
had  abandoned  his  examination,  he  should 
be  discharged  by  the  court,  unless  this  be 
controverted  by  the  plaintiff.  Ogden  v. 
MiUs,  3  Cal.  254. 

95.  Money  in  the  hands  of  the  sheriff, 
collected  on  execution,  is  not  a  debt  due 
to  .the  plaintiff  in  the  execution,  but  is  in 
the  custody  of  the  law  until  properly  dis- 
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posed  of;  and  is  not  the  subject  of  attach- 
ment or  garnishment.  (Jlymer  v.  WiUis, 
8  Cal.  365. 

96.  The  sheriff  cannot  attach  money 
collected  on  execution  in  his  own  hands. 
If  at  any  time  such  money  is  subject  to 
other  process  in  his  hands,  such  process 
must  be  executed  by  the  coroner.     lb. 

97.  Unless  the  answer  of  a  garnishee 
discloses  liens  having  priority  of  claim 
upon  the  funds  in  his  hands,  judgment 
must  be  entered  for  the  amount  he  admits 
due.     Cahoan  v.  Levy,  4  Cal.  244. 

98.  A  garnishee  can  only  be  required 
to  answer  as  to  his  liability  to  the  debtor 
defendant,  at  the  time  of  the  service  of 
the  garnishment.  NorrU  v.  Burgoyne,  4 
Cal.  410. 

99.  A  garnishee  should  be  allowed  to 
amend  his  answer  whenever  it  appears 
that  he  has  committed  a  mistake  or  fallen 
into  an  error  which  could  not  reasonably 
have  been  avoided;  and  the  appellate 
court  will  not  interfere  except  in  case  of 
gross  abuse  of  discretion.  Smith  v.  Brown^ 
5  Cal.  118. 

100.  An  order  requiring  a  garnishee  to 
pay  into  court  the  amount  for  which  judg- 
ment has  been  rendered  against  him,  may 
be  considered  as  improper.     Ih, 

101.  The  doctrine  of  garnishment,  al- 
though partially  regulated  by  statute,  is 
not  the  less  a  common  law  proceeding, 
and  therefore,  in  proceedings  against  a 
garnishee,  the  parties  are  entitled  to  a  jury 
trial.     Cahoon  v.  Levy,  5  Cal.  294. 

102.  It  was  no  defense  that  before  A 
had  notice  of  the  assignment  of  a  debt, 
attachments  in  favor  of  the  creditors  of  B 
had  been  served  upon  him,  and  that  he 
sold  the  goods,  and  paid  the  proceeds  to 
the  attaching  creditors  after  such  notice. 
Morgan  v.  Lowe,  5  CaL  326. 

103.  In  proceedings  against  a  garnishee, 
it  is  the  duty  of  the  court  simply  to  ren- 
der judnment  against  the  garnishee  for 
the  amount  found  due  by  him  to  the  judg- 
ment debtor.  An  order  that  the  garnishee 
pay  over  the  money  into  court  is  improper. 
Brumagin  v.  Boucher,  6  Cal.  17. 

104.  Service  of  copy  of  execution  and 
notice  of  garnishment  upon  a  third  party, 
constitutes  no  lien  on  property  of  the 
debtor  in  his  hands,  capable  of  manual 
delivery.    Johnson  v.  Gorham,  6  Cal.  196. 

105.  A  garnishment  served  on  the  own- 
<r,  in  a  suit  against  the  head  contractor, 


after  the  commencement  of  the  building 
and  be/ore  notice  served,  must  prevail  over 
the  lien  of  a  subcontractor,  Cahoon  v. 
Levy,  6  Cal.  296 ;  contra,  TkUtle  v.  Mont- 
ford,  7  Cal.  360,  per  force  of  the  amend- 
ment to  the  statute. 

106.  Where  shares  of  stock  in  a  corpo- 
ration have  been  regularly  transferred  as 
security  for  a  loan,  the  mortgagee  is  the 
only  proper  garnishee  in  a  suit  against  the 
mortgagor,  and  on  attachment  of  his  inter- 
est in  the  corporation.  Edwards  v.  Beug- 
not,  7  Cal.  1 65. 

107.  Where  B  was  gamisheed  in  a  suit 
against  C,  the  day  befoi*e  he  accepted  an 
order  drawn  by  A  in  favor  of  C,  but  fiuled 
to  inform  C  thereof,  and  C,  for  a  valuable 
consideration,  sold  the  order  to  D,  an  in- 
nocent purchaser:  held,  that  B,  having 
made  the  order  negotiable,  could  not  plead 
the  garnishment.  Garwood  v.  Simpson, 
8  Cal.  105. 

108.  An  attachment  may  be  served  on 
funds  in  the  hands  of  a  receiver,  as  it  is 
not  the  bringing  of  an  action  against  the 
receiver,  nor  does  it  change  the  custody  of 
the  funds.  The  receiver  holds  it  for  who- 
ever can  make  out  a  title  to  it.  Adcuns  v. 
Woods,  9  Cal.  28. 

109.  A  plaintiff  who  has  sued  oat  an 
attachment,  and  given  the  necessary  notice 
to  a  garnishee  that  the  property  in  his 
hands  is  attached,  and  subsequently  the 
garnishee  fraudulently  disposes  of  the  prop- 
erty, has  a  right  to  waive  his  lien  on  the 
property  and  bring  suit  for  the  value  of 
the  property  against  the  garnishee.  Rob- 
erts V.  Landecker,  9  Cal.  266. 

110.  The  indebtedness  of  the  maker 
upon  a  promissory  note,  before  its  matur- 
ity, is  not  the  subject  of  attachmenL  His 
obligation  is  not  to  the  payee  named  in 
the  note,  but  to  the  holder,  whoever  he  may 
be.     Gregory  v.  Higgins,  10  CaL  340. 

111.  An  attaching  creditor  of  the  bailee, 
levying  on  the  money  in  the  hands  of  a 
stockholder  with  whom  it  had  been  depos- 
ited by  the  bailee,  cannot  claim  that  the 
bailor  is  estopped  by  having  allowed  the 
bailee  to  use  the  money  in  his  own  name, 
when  the  specific  money  was  in  question, 
and  could  be  distinguished.  The'  creditor 
had  not  been  misled  by  acts  or  declara- 
tions of  the  bailor,  nor  had  he  given  cred- 
it to  the  bailor  by  reason  thereof.  Ifarcfy 
V.  Bunt,  11  Cal.  350. 

112.  B.   assigned  a  mortgage   to  F. 
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ag^dnsi  a  company,  to  secure  him  against 
his  liability  as  surety,  delivering  the  mort- 
gage at  the  same  time  to  F.,  who  retained 
it  a  few  moments,  and  then  returned  it  to 
B.  to  receive  the  interest  from  the  compa- 
ny, as  bis  agent.  The  note  guaranteed 
was  unpaid,  and  R.  owes  the  company 
nothing :  held,  that  after  the  assignment 
R.  bad  no  interest  in  the  mortgage  which 
a  judgment  creditor  could  reach  by  gar- 
nishment.    Hall  T.  Redding^  13  Cal.  219. 

113.  Plaintiff  delivered  to  defendants 
gold  dust,  to  be  by  them  forwarded  to  San 
Francisco,  to  be  there  coined  and  returned. 
The  dust  belonged  to  five  persons,  part- 
ners in  mining,  of  whom  plaintiff  and  C. 
were  two.  While  the  dust  was  in  the 
hands  of  defendants,  G.  sold  to  plaintiff, 
for  a  valuable  consideration,  his  interest  in 
it,  and  gave  a  receipt  evidencing  the  sale. 
Defendants  after  this  received  coin  made 
of  the  dust,  and  a  creditor  of  C.  attached 
the  coin,  by  gamisheeing  defendants.  De- 
fendants had  no  notice  of  the  sale  to  plaint- 
iff until  the  day  after  the  attachment,  when 
plaintiff  demanded  C's  share  of  the  coin : 
held,  that  plaintiff  was  entitled  to  the  coin ; 
that  the  dust  in  defendants'  hands  was  in 
the  constructive  possession  of  all  the  ^ve, 
owners,  C.  having  no  exclusive  interest  in 
any  part  until  it  was  converted  into  coin, 
and  divided  among  the  owners ;  that  C's 
right  in  the  dust  was  a  chose  in  action, 
which  he  could  assign  by  order  in  favor  of 
the  purchaser  or  assignee,  and  after  such 
order,  neither  C.  nor  his  creditors  could 
claim  any  right  to  the  money ;  that  the 
statute  of  frauds  has  no  application.  WaU- 
ing  V.  Miller^  15  CaL  40. 

114.  A  garnishment  does  not  give  the 
creditor  precedence  over  assignees  of  the 
Itind,  when  the  assignment  js  prior  to  the 
service  of  the  garnishment     lb. 


DL  Attachment  against  Vessels. 

115.  An  act  of  the  legislature  author- 
izing the  issuing  of  attachments  against 
boats  and  vessels  "'  used  in  navigating  the 
waters  of  the  State,"  does  not  apply  to 
vessels  belonging  to  a  foreign  port,  and 
which  visit  one  of  the  harbors  of  this  State 
for  a  few  days  only.*  SotUer  v.  Sea  Witch, 


1  Cal.  163;  Ray\.  Bark  Henry  Harhechf 
1  Cal.  451. 

116.  Where  a  bond  is  given  for  a  re- 
lease of  a  vessel  attached  by  virtue  of  a 
statute  which  does  not  apply  to  vessels  of 
that  peculiar  class :  held,  tliat  the  princi- 
pal and  sureties  were  not  liable  on  the 
bond.  McQueen  v.  Ship  Rus$ellj  1  Cal. 
165. 

117.  When  the  bond  is  given,  the  ves- 
sel shall  be  released,  leaving  the  action  to 
proceed  in  the  same  manner  against  the 
vessel  as  if  the  vessel  is  not  liable.  The 
giving  the  bond  cannot  vest  a  jurisdiction 
over  the  subject  matter.     lb,  1 66. 

118.  The  rule  that  requires  seizure  of 
the  thing  to  give  jurisdiction  in  actions  in 
rem  is  altered  by  our  statute.  Service  on 
a  person  standing  in  particular  relation  to 
the  thing  confers  jurisdiction  on  the  court 
from  which  process  issues.  Averitt  v. 
Steamer  Hartford^  2  Cal.  309 ;  Meiggs  v. 
ScanneU,  7  Cal.  408 ;  Fisher  v.  White,  8 
Cal.  422. 

119.  As  soon  as  a  vessel  is  seized  by  a 
court  of  admiralty,  a  lien  attaches  in  favor 
of  the  party  at  whose  instance  the  seizure  is 
made.     Meiggs  v.  ScanneU,  7  Cal.  408. 

120.  If  it  was  the  intention  of  the  leg- 
islature to  provide  that  a  lien  should  only 
be  acquired  by  attachment,  this  would  vir- 
tually be  denying  a  right  to  creditors  for 
small  sums.  It  would  be  almost  impossi- 
ble for  a  mechanic  or  merchant  of  small 
capital  or  credit,  who  had  a  claim  of  a  few 
hundred  dollars  against  one  of  our  large 
steamers  or  some  sea-going  vessel,  to  give 
the  necessary  bonds  to  detain  her  until  his 
suit  could  be  determined ;  and  in  the  mean- 
time she  might  be  run  off,  and  sold  free  of 
all  such  debts  or  incumbrances.     Ib» 
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I.  In  general. 

1.  Where  an  attorney  is  proceeded 
against,  with  the  object  of  expelling  him 
from  the  bar,  he  is  entitled  to  have  notice 
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of  the  charge  against  him,  and  an  oppor- 
tunity to  make  his  defense.  This  is  dic- 
tated by  natural  justice,  and  the  uniform 
practice  in  such  cases.  People  v.  Turner, 
1  Cal.  150. 

2.  It  is  not  usual  for  courts  to  interpose 
by  a  proceeding  for  contempt  against  an 
attorney,  for  any  act  independent  of  his 
profession,  or  not  connected  with  his  pro- 
fessional employment  as  an  attorney,    lb. 

3.  Being  officers  of  the  court,  attorneys 
are,  in  many  respects,  subject  to  the  orders 
of  the  court ;  but  these  orders  must  be 
the  result  of  sound  and  legal,  and  not  of 
arbitrary  and  uncontrolled  discretion,   lb, 

4.  An  attorney  licensed  to  practice  in 
the  supreme  court  is,  by  the  rules  of  the 
court,  authorized  by  virtue  thereof  to  prac- 
tice in  all  the  courts  of  this  State ;  and  a 
district  court  cannot  expel  him  from  the 
bar.     lb.  190. 

5.  A  writ  of  mandamus  will  lie  from  the 
supreme  court  to  an  inferior  court,  to  re- 
store an  attorney  removed  by  it  from  the 
bar.     lb. 

6.  An  attorney  has  power  to  bind  his 
client,  by  consenting  to  elect  an  order  of 
court  for  relief,  made  in  lieu  of  a  money 
judgment ;  and  the  client  has  no  power  to 
refuse  it.     Hart  v.  Spctldinff,  1  Cal.  214. 

7.  An  agreement  of  an  attorney  or  coun- 
sel to  waive  a  jury  trial  must  be  in  writ- 
ing, and  filed  with  the  clerk  or  entered  on 
the  minutes,  to  conclude  hb  client.  Smith 
v.  Pollock,  2  Cal.  94. 

8.  An  attorney  at  law  took  an  assign- 
ment of  a  lot  upon  which  there  was  a  lien 
for  purchase  money,  afler  suit  brought 
against  the  assignee  for  recovery  of  the 
money.  The  attorney  defended  the  suit 
throughout  all  the  stages,  without  disclos- 
ing his  claim :  judgment  was  rendered  for 
the  plaintiff,  and  all  right,  title  and  inter- 
est of  the  defendant  in  the  lot  was  sold  by 
the  sheriff,  and  purchased  by  the  plaintiff. 
The  attorney  also  claimed  the  lot  in  pos- 
session of  his  tenant,  refusing  to  pay  rent 
in  arrear,  and  denying  a  lien  existed.     In 

t  new  action,  he  was  made  a  party,  and  in 
view  of  these  facts,  it  was  held  that  his 
silence  in  relation  to  his  own  claim, 
throughout  his  connection  with  the  former 
suit,  was  a  fraudulent  concealment;  and 
he  wa?<  decreed  to  deliver  possession  to  the 
plaintiff,  and  pay  all  costs  of  this  and  the 
former  suits,  and  the  arrear  rents.  True- 
body  V.  Jacobson,  2  Cal.  288. 


9.  An  agreement  of  an  attorney  £or  the 
continuance  of  a  cause,  not  reduced  to 
writing,  will  not  be  regu^ed  by  the  court. 
Peralta  v.  Maria,  3  Cal.  187. 

10.  An  appearance  by  attorney  at  com- 
mon law,  and  by  our  code,  amounts  to  a 
waiver  of  service  of  summons.  Suydam 
V.  Pitcher,  4  Cal.  281 ;  Helmet  v.  Ro^erSj 
13  Cal.  200. 

11.  An  admission  by  an  attorney  of 
record  of  the  correctness  of  an  amount 
due,  for  which  judgment  is  taken,  when 
not  done  in  fraud  of  the  rights  of  his 
clients,  destroys  the  effect  of  a  denial  in 
the  answer.    Tensor  v.  RcmdaU,  5  Cal.  80. 

12.  A  confidential  counselor,  solicitor, 
or  attorney  of  the  party,  cannot  be  com- 
pelled to  disclose  communications  made  to 
him,  or  entries  made  by  him,  in  that 
capacity,  and  from  necessity  extends  to 
their  respective  clerks  to  sustain  the  confi- 
dential relations  between  attorney  and 
client.   Lansberger  v.  Gorham^  5  CaL  451. 

13.  Where  a  party  changes  his  attorney 
in  an  action,  and  there  is  no  regular  substi- 
tution of  attorneys  as  pointed  out  by  stat- 
ute, notices  may  be  served  on  the  attorney 
of  record.     Grant  v.  White,  6  Cal.  55. 

14.  An  affidavit  by  an  attorney,  show- 
ing that  defendant  conceals  himself  to 
avoid  service  of  process,  is  sufficient  to 
authorize  an  order  for  the  service  on 
defendant  by  publication.  Anderson  v. 
Paritw,  6  Cal.  201. 

15.  We  are  very  reluctant  to  believe 
that  any  officer  of  the  court  would  de- 
signedly endeavor,  by  omission  in  the 
transcript,  to  mislead  the  court,  and  thus 
procure  by  fraud  a  favorable  decision. 
Such  a  proceeding,  if  shown  to  the  satis- 
faction of  the  court,  would  unquestionably 
result  in  depriving  the  offender  of  an  op- 
portunity of  again  misleading  it.     lb. 

16.  Notice  of  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  may  be 
served  on  the  attorney  of  the  adverse 
party.  Welton  v.  Garibardi,  6  CaL  246 ; 
GouUer  v.  Stark,  7  Cal.  245. 

17.  A  receiver  when  fully  appointed 
should  retain  his  own  solicitor  and  coun- 
sel, who  ought  not  to  be  the  same  as  are 
employed  by  any  of  the  parties  in  the  suit. 
Adanis  v.  Woods,  8  Cal.  318. 

18.  An  attorney  in  fact  who  is  not  an 
attorney  at  law  cannot  sign  his  name  to 
a  complaint  for  his  principal  as  plaintiff's 
attorney ;  and  an  action  so  commenced  is 
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Toid,  as  instituted  by  an  entire  stranger  to 
the  plaintiff,  without  authority.  Dixey  v. 
PoOock^  8  CaL  572. 

19.  The  mistake  of  counsel  as  to  the 
tompetency  of  a  witness  is  no  ground  for 
granting  a  new  trial.  Packer  v.  Heaton, 
9  CaL  571. 

20.  The  provision  of  the  code  author- 
izing judgment,  personal  and  final,  against 
an  absent  defendant,  for  whom  the  court 
has  appointed  an  attorney  with  privilege 
to  defend  within  six  months,  is  not  uncon- 
sdtationaL  Ware  v.  Robinson^  9  Cal. 
111. 

21.  Surprise  by  an  attorney  at  the  rul- 
ing of  the  court  on  the  trial,  as  to  the  ad- 
mission of  testimony,  is  not  a  ground  for  a 
new  trial  FnUer  v.  ffutehtnge,  10  Cal. 
526. 

22.  The  employment  of  new  counsel, 
after  a  decision  is  rendered,  is  no  ground 
for  an  extension  of  the  time  prescribed  by 
the  court  for  filing  a  petition  for  a  reheai^ 
ing.     Ferris  v.  Coover,  10  Cal.  633. 

23.  An  attorney  is  not  permitted  to  dis- 
close the  confidential  communications  of 
his  clients,  yet  if  he  acquires  information 
apart  fit>m  any  such  communications,  he  is 
not  precluded  from  disclosing  it.  Hunter 
V.  Waisan,  1 1  Cal.  377. 

24.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant — that  defend- 
ant cannot,  after  due  diligence,  be  found 
in  the  State ;  that  summons  has  been  is- 
sued, but  the  sheriff  cannot  find  him ;  that 
defendant's  residence  is  in  the  county 
where  the  summons  issued ;  and  that  de- 
fendant still  has  a  family  residing  in  said 
eonnty,  is  insufficient  to  authorize  the  court 
to  appoint  an  attorney  to  represent  such 
absent  defendant  Jordan  v.  Giblin,  12 
Gd.  102. 

25.  The  authority  of  an  attorney  who 
appears  will  be  presumed,  and  his  action 
will  bind  the  party,  unless  in  cases  of 
fraud  or  insolvency  of  the  attorney.  Nor 
will  such  action  be  renewed,  on  the  ground 
of  mistake,  unless  the  mistake  be  unmixed 
with  any  fkolt  or  negligence  of  either  the 
party  or  his  attorney.  Holmes  v.  Rogers, 
13  CaL  200. 

26.  A  decree  fairly  entered  by  consent 
of  an  attorney  is  as  binding  upon  his 
clients  as  a  decree  entered  after  resist- 
ance,   lb, 

27.  It  seems  that  the  appearance  of  an 
attorney  wholly  unauthorused,  there  being 


no  fraud  or  allegation  of  insolvency,  would 
not  give  the  party  a  right  to  ast^ail  the 
judgment  on  that  ground.     lb.  201. 

28.  If  the  attorney  assents  to  a  decree, 
the  assent  need  not  be  made  in  open 
court,  by  M'ords  spoken  by  the  attorney. 
It  may  be  made  by  stipulation  out  of  court. 
lb, 

29.  When  a  decree  is  made  by  consent 
of  the  attorney,  it  is  no  ground  of  error 
that  the  decree  embraces  land  not  in  the 
complaint ;  and  even  if  error,  the  remedy 
is  by  appeal.     lb.  203. 

30.  A  new  trial  will  not  be  granted  on 
the  affidavit  of  the  attorney  of  record  that 
he,  as  well  as  his  client  and  witnesses, 
were  absent  on  the  trial  of  the  case,  be- 
cause of  a  verbal  agreement  by  opposing 
counsel  to  give  notice  of  day  of  trial,  when 
such  affidavit  is  met  by  counter  affidavits 
by  the  opposing  counsel,  and  when  an  at- 
torney did  appear  and  contest  the  ciise  on 
the  trial.  McDonald  v.  Bear  River  and 
Auburn  W.  and  M.  Co.,  13  Cal.  230. 

31.  If  the  charter  of  a  municipal  cor- 
poration provides  for  a  city  attorney  to  at- 
tend to  the  business  of  the  city,  other  coun- 
sel may  be  employed  when  necessary, 
especially  if  the  law  suit  was  abroad. 
Smith  V.  City  of  Sa^cramento,  13  Cal.  533. 

32.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel  against  their  con- 
sent a  limitation  of  time  for  argument  be- 
fore the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  by  the  uncontra- 
dicted affidavits  of  the  counsel  that  the 
prisoner  was  deprived  of  the  opportunity 
of  a  full  defense ;  for  this  is  his  constitu- 
tional right,  without  which  he  cannot  be 
lawfully  convicted.  Peoples.  Keenan^  13 
Cal.  584. 

33.  Courts  have  a  large  discretion  over 
the  conduct  of  proceedings  before  them, 
and  may  limit  counsel  to  reasonable  time. 
But  in  capital  cases  this  should  be  done, 
if  at  all,  only  in  very  extraordinary  and 
peculiar  instances.     lb. 

34.  Where  the  judge  below  requires  a 
statement  of  the  evidence  in  a  chancery 
case  and  the  attorney  does  not  object,  but 
fails  to  furnish  it,  and  in  consequence 
thereof  the  court,  on  motion  of  plaintiffs 
for  judgment  on  the  pleadings  and  verdict, 
refuses  to  proceed  until  such  statement  is 
furnished,  mandamus  will  not  lie.  The 
court  below  must  take  the  steps  by  it 
deemed  necessary  or  proper  In  the  prem- 
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ises.  It  may  rehear  the  cause  on  the 
pleadings  and  proof,  or  possihly  it  may 
require  the  attorney  to  prepare  the  state- 
ment.    Purcell  y.  AfcKune,  14  Cal.  232. 

35.  On  an  indictment  for  murder,  the 
court  of  sessions  is  not  hound  to  assign 
counsel  for  the  prisoner.  People  v.  Afoice, 
15  Cal.  331. 

36.  There  were  pending  before  the 
hoard  of  U.  S.  land  commissioners  three 
cases— No.  558,  Nos.  45  and  812.  The 
claimants  in  No.  558  entered  into- a  writ- 
ten agreement  with  V.,  the  claimant,  and 
B.,  his  attorney  of  record,  in  cases  Nos. 
45  and  812,  by  which  the  former  agreed 
to  pay  to  V.  a  certain  portion  of  the  pro- 
ceeds of  the  sales  of  that  portion  of  the 
claim  No.  558  known  as  the  Miranda 
claim,  the  parties  agreeing  to  appoint  an 
agent  to  go  on  and  make  sales.  Contem- 
poraneous with  this  agreement  was  another 
between  the  same  parties,  by  which  V. 
and  B.  agreed  to  withdraw  and  discon- 
tinue claims  Nos.  45  and  812  before  the 
said  board,  and  also  to  cause  to  be  with- 
drawn the  depositions  of  Theodore  Miran- 
da and  Francisca  Miranda,  taken  before  a 
commissioner  in  said  case  No.  558,  and 
on  file  therein ;  and  to  use  their  "  best  en- 
deavors to  procure  the  confirmation  of 
said  claim  No.  558."  B.  was  the  attorney 
for  the  Miranda  claim,  which  was  for  the 
satne  land  as  claim  No.  558.  To  defeat 
claim  No.  558  he  acted  for  the  U.  S.  law 
agent  in  taking  said  depositions,  which 
were  important  to  the  government  in  de- 
feating claim  558,  and  he  attempted  to  car- 
ry out  his  agreement  to  withdraw  said 
depositions — ^though  he  was  not  directly 
retained  by  the  government,  V.  and  B. 
sue  for  the  specific  execution  of  the  agree- 
ment :  held,  that  such  agreement  is  against 
public  policy,  and  cannot  be  enforced; 
that  B.  could  not,  without  a  violation  of 
his  diity  to  the  government  as  an  attorney, 
carry  out  'such  agreement.  Valentine  v. 
Stuarty  15  Cal.  397. 

37.  An  attorney,  when  acting  for  his 
client,  is  bound  to  the  most  scrupulous 
good  faith.  Even  where  the  attorney 
purchases  the  subject  of  the  suit,  the  cli- 
ent may  set  aside  the  purchase  at  will,  un- 
less the  attorney  show,  by  clear  and  con- 
clusive proof,  that  no  advantage  was  taken ; 
that  everything  was  explained  to  the  cli- 
ent, and  that  the  price  was  fair  and  reas- 
onable, and  that  the  depositions  having 


become  regularly  a  part  of  the  records  of 
the  land  commission,  and  the  government 
being  thus  entitled  to  use  them,  like  other 
public  archives,  the  agreeihent  to  with- 
draw them,  and  thus  to  interpose  obstacles 
to  the  exercise  of  this  right  of  the  govern- 
ment, is  contrary  to  public  policy  and  void, 
and  this  whether  the  depositions  were  true 
or  false,  or  whether  the  government  would 
be  benefited  or  not  by  their  possession. 
Ih.  401. 

38.  An  attorney,  after  once  acting  as 
such  in  the  prosecution  of  a  suit,  and  hav- 
ing opportunities  for  knowing  the  facts  of 
his  client's  case,  cannot  go  over  and  ren- 
der assistance  to  the  adverse  side,  and  then 
enforce,  in  a  court  of  equity,  a  contract 
based  on  such  assistance.     lb. 


11.  Negligence  of  an  Attorney. 

39.  In  declaring  against  an  attorney  for 
negligence,  it  is  only  necessary  to  aver 
generally  that  he  was  retained ;  but  if  it 
be  alleged  that  he  was  retained  in  consid- 
eration of  certain  reasonable  fees  and  re- 
wards to  be  paid  him,  and  no  fature  time 
is  stated  as  agreed  upon  for  the  payment 
of  such  fee,  the  declaration  must  aver 
payment,  and  the  omission  of  this  is  error. 
Covillaud  v.  TaU,  3  Cal.  110. 

40.  In  order  to  charge  attorneys  with 
negligence  in  failing  to  set  up  a  defense, 
the  plaintiff  must  prove  the  existence  of 
such  facts,  and  that  they  are  susceptible 
of  proof  at  the  trial  by  the  exercise  of 
proper  diligence  on  the  part  of  his  attor- 
neys.    Hastings  v.  JIalleck,  13   Cal.  209. 

41.  Skillful  or  unskillful  and  negligent 
conduct  of  a  case  in  an  unimportant  sub- 
ject of  inquiry  in  an  action  by  an  attor- 
ney for  the  value  of  his  professional  serv- 
ices ;  anything  which  shows  the  services 
were  not  of  the  value  claimed — as  the  na- 
ture of  the  suit  conducted,  its  little  diffi- 
culty, small  amount,  little  skill  requisite, 
absence  of  skill — is  competent,  under  the 
issue  of  value.  Bridges  v.  Paige,  13  Cal. 
641. 

42.  A  trial  may  result  successfully  and 
yet  the  attorney  be  guilty  of  negligence. 
His  want  of  skill  or  neglect  may  put  the 
client  to  great  expense  to  redeem  his  mis- 
takes,    lb.  642. 
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in.  Ck>MPEN8ATION    OF  AN   ATTORNEY. 

43.  In  an  action  brought  for  the  distri- 
bution of  the  effects  of  a  corporation,  it 
being  for  the  interest  of  all  parties  that 
the  company  should  be  legally  dissolved : 
held,  that  costs  and  a  counsel  fee  on  each 
side  should  be  paid  out  of  the  fund.  Von 
Schmidt  Y.  HufUingtonj  1  Cal.  75. 

44.  District  courts  had  no  right  under 
the  code  of  1850  to  allow  counsel  fees  in 
admiralty  cases.  Selbi/  v.  Bark  Mice  Tarl- 
tan,  1  Cal.  104. 

45.  An  attorney  has  no  lien  upon  a 
judgment  recovered  by  him  in  favor  of  his 
client  for  a  quantum  meruit  compensation 
for  his  services ;  such  lien  extends  only  to 
costs  given  by  statute.  JSx  parte  Kyle^  1 
CaL  332 ;  Mmsfield  v.  Borland,  2  CaL 
509 ;  Russell  \.  Conway,  12  Cal.  103. 

46.  If  a  retainer  be  absolute  upon  its 
face,  but  did  not  specify  in  what  manner 
or  by  w^hom  the  fees  were  to  be  paid,  evi- 
dence should  be  admitted  to  show  whether 
the  fee  was  contingent  or  not.  Dwinelle 
V.  Henriquez,  1  Cid.  391. 

47.  An  attorney  is  always  entitled  to  his 
retaining  fee  in  advance,  unless  he  stipu- 
lates to  the  contrary.  CoviUaud  v.  Tale, 
3  CaL  110. 

48.  In  an  action  upon  an  injunction 
bond  to  recover  damages  for  the  wrongful 
issuing  of  the  writ,  it  was  held  that  the 
amount  paid  to  counsel  as  a  fee  to  procure 
the  dissolution  of  an  injunction  was  prop- 
erly allowed  as  part  of  the  damages.  Ah 
Thade  v.  Quan  Wan,  3  Cal.  217 ;  overrul- 
ing Heath  v.  Lent,  1  CaL  412. 

49.  Generally,  th6  recovery  of  counsel 
fees  as  part  of  the  damage  is  not  allowed 
— as  where  the  loss  is  consequential ;  but 
where  the  loss  is  direct — ^as  in  the  case  of 
an  improper  commencement  and  prosecu- 
tion of  a  writ,  or  other  process,  in  a  suit 
— ^it  should  be  allowed.  Summers  v.  Far- 
ish,  10  CaL  353 ;  Heytnan  v.  Landers, 
12  CaL  111  ;  Prader  v.  Grim,  13  CaL 
587. 

50.  Counsel  fees,  not  exceeding  five  per 
cent.,  were  stipulated  to  be  paid  in  the 
mortgage  on  foreclosure :  held,  that  it  is 
not  necessary  to  aver  in  the  complaint  that 
five  per  cenL  YtBa  reasonable  counsel  fees, 
but  like  costs,  they  were  a  mere  incident 
tathe  debt,  and  might  be  fixed  by  the 
eoort  at  its  discretion,  not  exceeding  five 


per  cent.     Carriere  v.  Mtntum,   5   Cal. 
435  ;   Gronfier  v.  Mtntum,  5  CaL  492. 

51.  In  an  action  to  recover  the  value  of 
services  as  attorney  in  a  certain  suit,  it  is 
incompetent  to  prove  the  value  of  plaint- 
iff's services  in  another  action.  Hart  v. 
Vidal,  6  CaL  56. 

52.  A  witness  who  is  not  an  attorney 
is  incompetent  to  prove  the  value  of  an 
attorney's   services  in  a  cause.     Hart  v. 

Vidal,  6  Cal.  57. 

53.  Where  an  individual  doing  busi- 
ness under  the  firm  name  of  '^  D.  W.  & 
Co."  incurred  obligations  for  professional 
services  to  the  plaintiff,  an  attorney,  and 
pending  the  litigation  of  his  matters 
formed  a  partnership  with  two  others  un- 
der the  same  firm  name,  and  one  of  the 
new  members  of  the  firm  thus  formed  sub- 
sequently dismissed  the  suit  in  the  firm 
name,  and  when  payment  for  the  services 
was  demanded  did  not  deny  the  liability 
of  the  firm,  but  refused  payment  and  dis- 
puted the  amount  charged :  held,  that  the 
firm  was  estopped  from  denying  their  lia- 
bility.    Burrittt  v.  Dickson,  8  Cal.  115. 

54.  But  where  it  was  shown  that  the 
plaintiff's  partner  had  drawn  up  the  part- 
nership articles  of  defendants :  held,  that 
plaintiff  was  bound  to  know  the  terms  on 
which  the  defendants'  firm  was  formed, 
and  that  defendants  had  a  right  to  pre- 
sume such  knowledge,  and  are  not  es- 
topped by  the  acts  above  recited  from  de- 
nying their  liability.     lb,  117. 

55.  A  receiver  having  the  right  to  stip- 
ulate with  the  counsel  employed  by  him, 
that  the  counsel  shall  rely  upon  the  allow- 
ance made  by  the  court  for  his  services, 
it  is  the  duty  of  the  receiver  to  report 
among  his  disbursements  the  claim  of  the 
counsel,  leaving  the  amount  to  be  fixed 
by  the  court ;  and  if  the  counsel,  or  any 
other  person  employed  by  the  receiver, 
feels  aggrieved  by  the  order  of  the  court 
thereon,  he  can  appeal  therefrom.  Adams 
V.  Woods,  8  CaL  316. 

56.  Counsel  for  the  plaintiff  in  a  suit 
for  dissolution  cannot  claim  compensation 
as  associate  counsel  for  the  receiver.  Ih, 
10  CaL  317. 

57.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
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priority  over  the  attachments  preceding 
his,  on  the  ground  that  by  his  superior 
diligence  the  fraud  has  been  discovered ; 
but  the  plaintiff's  costs,  disbursements  and 
counsel  fees,  however,  should  first  be  de- 
ducted from  the  fund  before  distribution. 
Patrick  v.  Montader,  13  Cal.  444. 

58.  When  an  attorney  sued  for  profes- 
sional services  on  a  quantum  valebant, 
and  the  answer  denied  the  value  of  the 
services:  held,  that  the  rule  requiring 
new  matter  to  be  set  up  in  the  answer 
does  not  apply.  Bridges  v.  Paige,  13  Cal. 
641. 

59.  Relator  conveyed  to  Y.  one-third 
of  certain  real  estate,  in  consideration  that 
Y.  should  attend  to  a  suit  pending  in  the 
name  of  relator  for  the  recovery  of  the 
property.  Y.  employed  an  attorney  to 
conduct  the  suit,  the  attorney  of  plaintiff 
being  discharged.  Relator  moved  the 
court  below  to  substitute  another  attorney 
in  place  of  the  one  employed  by  Y.  Court- 
refused  to  grant  the  motion,  the  only  reas- 
on urged  for  the  substitution  being  that  Y. 
had  neglected  to  prosecute  the  suit ;  and 
it  not  being  shown  that  the  agreement  be- 
tween him  and  relator  had  been  canceled 
by  the  parties.  Relator  applies  to  this 
court  for  mandamus :  held,  that  the  writ 
lies ;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from 
the  right  to  prosecute  the  suit  and  employ 
such  attorney  as  he  chooses ;  that  the  ex- 
ercise of  this  right  will  not  affect  any 
right  Y.  may  have  in  the  property  or  suit ; 
that  he  may  intervene  if  a  proper  case  be 
made,  or  prosecute  his  rights  independ- 
ently, or  wait  until  the  recovery  and  then 
claim  his  rights  under  the  contract  with 
relator.     People  v.  Norton,  16  Cal.  440. 
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ATTORNEY,  DISTRICT. 

1.  The  district  attorney  can  bring  suit 
against  bail  at  any  time  after  the  adjourn- 
ment of  the  term  at  which  the  recogniz- 
ance was  declared  forfeited.  People  v. 
Carpenter,  7  Cal.  403. 

2.  District  attorneys,  however,  should 
do  their  duty  faithfully,  but  no  more. 
They  should  never  act  as  employed  coun- 


sel, nor  take  advantage  of  temporary  pub- 
lic excitement  against  the  prisoner,  or  of 
any  prejudice  against  him  arising  from 
any  cause  whatever.  People  v.  BtUler,  8 
Cal.  440. 

3.  The  fact  that  a  district  attorney  has, 
or  is  entitled  to  a  per  centage  on  a  judg- 
ment in  favor  of  the  State,  will  not  pre- 
vent the  legislature  from  the  passage  of  a 
law  releasing  the  judgment.  People  v. 
Bircham,  12  Cal.  55. 

4.  An  assistant  prosecuting  district  at- 
torney appointed  by  the  board  of  supervis- 
ors of  the  city  and  county  of  San  Fran- 
cisco, under  the  act  of  April  23,  1858, 
(238)  is  not  limited  in  his  official  actioa 
to  any  particular  class  of  cases.  The  true 
construction  of  the  statute  is,  that  he  shall 
be  prosecuting  attorney  in  the  police  court 
and  shall  assist  the  district  attorney  in  the 
discharge  of  his  various  duties.  People  v. 
Magcdlones,  15  Cal.  428. 

5.  One  of  these  duties  is  the  prosecu- 
tion of  charges  before  the  grand  juiy,  and 
if  the  assistant  may  perform  the  duty,  he 
must  be  deemed  to  be  clothed  with  the 
powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  district  at- 
torney his  acts  possess  the  same  validity 
and  must  be  regarded  in  the  same  light  as 
if  done  by  that  officer  in  person.   lb,  429. 

6.  It  is  no  objection  to  an  indictment 
found  in  said  court  of  sessions,  that  such 
assistant  prosecuting  district  attorney  was 
present  during  the  session  of  the  grand 
jury  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration.     lb. 

7.  The  constitution  of  this  State  does 
not  hx  the  term  of  the  office  of  district  at- 
torney, but  merely  directs  (art.  6,  sec-  7) 
that  the  legislature  shall  provide  for  his 
election  by  the  people,  and  shall  Bn  by 
law  his  duties  and  compensation.  People 
V.  Brown,  16  Cal.  442. 

8.  The  act  of  1851,  (Wood's  Dig.  64) 
providing  for  the  election  of  a  district  at- 
torney in  each  county  at  the  general  elec- 
tion of  that  year,  and  every  two  years 
thereafter,  etc,  and  the  act  of  1855, 
(Wood's  Dig.  561,  sees.  46  and  49)  pro- 
viding that  the  board  of  supervisors  in 
each  county  shall  fill  vacancies  in  the  of- 
fice of  district  attorney,  their  appointee  to 
hold  until  the  next  general  election,  the 
person  then  elected  to  hold  for  the  balance 
of  the  term  of  the  person  whose  place  he 
is  elected  to  fill,  apply  to  the  city  and 
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county  of  San  Francisco,  and  are  not  re- 
pealed bj  the  ninth,  nor  by  the  last  sec- 
tion of  the  consolidation  act  of  1856.  Ih, 
44a. 

9.  The  policy  of  the  act  of  1851  was  to 
create  uniformity  in  the  official  terms  of 
district  attorneys  by  filling  those  terms  at 
fixed  periods.     Ih. 
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ATTORNEY  GENERAL. 

1.  Neither  the  governor  nor  the  attor- 
ney general  has  any  power  to  bind  the 
State  by  a  contract  to  procure  the  advice 
of  counsel  aa  to  the  rights  of  the  State  in 
certain  property.  People  v.  Talmage,  6 
CaL  258. 
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ATTORNEY  IN  FACT. 
See  Agent,  Poweb  op  Attorney. 
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ATTORNEY,  POWER  OF. 
See  Agent,  Power  of  Attorney. 
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AUCTIONEER. 

1.  The  memorandum  required  by  the 
statute  of  frauds  to  be  entered  by  an 
anctioneer  in  his  sale  book,  must  be  made 
•t  the  very  time  of  the  sale,  or  the  vendee 
will  not  be  bound  by  the  contract;  and 
the  memorandum  made  in  the  aflemoon 
or  next  day  after  the  sale  is  insufficient 
Oraig  V.  Godeffray,  1  Cal.  415. 

%  An  auctioneer  who  receives  and  sells 
ttoUn  property  is  UahU  for  the  conversion 


to  the  same  extent  as  any  other  individual^ 
both  upon  principle  and  authority,  Rogers 
V.  Huie^  1  Cal.  433 ;  overruled  in  Rogers 
V.  Huie,  2  Cal.  572. 

3.  Where  a  testator  in  his  will  appoint- 
ed two  persons  as  executors,  and  gave  to 
each  the  power  to  sell  his  property  as  to 
them  should  seem  proper,  and  the  same 
as  fully  as  in  law  may  be  required :  held, 
that  one  of  the  executors  could  sell  at 
private  sale ;  and  need  not  sell  at  auction, 
as  no  statutory  provision  then  existed. 
Panaud  v.  Jones^  1  Cal.  511. 

4.  An  auctioneer  who  in  the  regular 
course  of  his  business  receives  and  sells 
stolen  goods,  and  pays  over  the  proceeds 
of  sale  to  Uie  felon,  without  notice  that 
the  goods  were  stolen,  is  not  liable  to  the 
true  owner  for  a  conversion.  Rogers  v. 
Huie,  2  Cal.  571 ;  overruling  Rogers  v. 
Huie,  1  Cal.  433. 

5.  Where  an  auctioneer  sells  a  bal- 
ance of  goods  without  specifying  their 
quality,  he  has  a  reasonable  time  to  ascer- 
tain it ;  when  this  is  done,  and  a  bill  of 
particulars  is  made  out  and  delivered  to 
the  purchaser,  who  pays  the  purchase 
money,  or  a  portion  of  it,  the  contract  be- 
came executed,  and  the  auctioneer  will 
not  afterwards  be  permitted  to  allege  a 
mistake  in  quantity.  Burgoyne  v.  Mid-- 
dleton,  4  Cal.  66. 

6.  A  sale  of  land  at  auction  where  no 
note  or  memorandum  of  sale  is  made  by 
the  auctioneer,  and  no  writing  exists  be- 
tween the  parties,  is  void  by  the  statute 
of  irauds.    People  v.  White,  6  Cal.  75. 

7.  The  duty  imposed  by  the  forty-ninth 
section  of  the  revenue  act  of  1857,  for 
selling  goods  at  public  auction,  is  not  a 
tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods,  or  the  proceeds  of  the  sale 
— ^the  auctioneer  being  made  the  collector 
of  the  State  for  the  amount  of  the  tax. 
State  V.  Poulterer,  16  Cal.  523. 

8.  This  duty  may  be  collected  by  ac- 
tion of  debt  by  the  State  against  the 
auctioneer ;  and  the  penal  remedy  afford- 
ed by  the  fifty-second  section  of  the  act  is 
not  an  exclusive  remedy.     lb. 

9.  The  forty-ninth  section  of  the  act 
makes  the  auctioneer  liable  to  pay  this 
duty,  and  the  meaning  is,  that  he  shall  be 
legally  held  to  pay  it.  The  fact  that  a 
bond  is  required  of  the  auctioneer,  con- 
ditioned for  the  performance  of  his  duty, 
shows  that  the  legislature  did  not  mean  to 
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67.  "When  process  of  attachment  or  ex- 
cution  comes  to  the  hands  of  the  sheriiT, 
he  must  obey  the  exigency  of  the  writ, 
which  he  must  execute  with  all  reasona- 
ble celerity.  Whitney  v.  BuUerfidd^  13 
Cal.  338. 

68.  In  the  service  of  process,  the  sher- 
iff is  responsible  only  for  unreasonably  or 
not  reaisonably  executing  it.  He  is  not 
bound  to  start  on  the  instant  of  receiving 
a  writ  to  execute  it,  without  regard  to  any- 
thing else.     Ih. 

69.  Where  one  writ  of  attachment  was 
placed  in  the  sheriff's  hands  on  Sunday, 
and  another  against  the  same  defendant 
was  plaeed  in  the  hands  of  a  deputy  at  a 
quarter  past  twelve  on  Monday  morning, 
the  sheriff  not  knowing  the  fact ;  and  the 
first  levy  was  made  under  the  last  writ  at 
one  o'clock  Monday  morning — the  sheriff 
was  not  guilty  of  negligence  in  executing 
the  first  writ,  no  special  circumstances  be- 
ing shown.     lb.  340. 

70.  The  sheriff  need  not  on  Sunday  en- 
dorse on  the  writ  of  attachment  the  fact 
of  its  reception,     lb.  341. 

71.  Attachments  do  not  bind  the  prop- 
erty of  the  defendant  from  the  time  of 
the  issuance,  but  only  from  the  time  of  the 
actual  levy;  and  the  attachment  first 
levied,  by  our  statute,  has  the  priority. 
lb. 

72.  The  sheriff  could  no  more  officially 
receive  a  writ  on  Sunday,  for  service  on 
Sundav,  than  he  could  execute  it  on  Sun- 
day.  It  can  only  be  considered  officially 
in  his  hands  when  Sunday  has  expired. 
lb.  342. 

73.  A  writ  of  attachment  is  effectual  to 
change  the  title  of  personal  property  only 
from  the  time  of  levy.  Taffl$  v.  Manlave, 
14  Cal.  50. 

74.  Attachment  issues  against  IL,  and 
the  sheriff  proceeds  with  the  writ  to  his 
store,  which  is  locked  and  fastened,  front 
and  rear,  by  iron  shutters.  The  sheriff, 
with  his  deputy,  stands  at  the  doors  guard- 
ing all  entrance.  H.  now  files  his  petition 
in  insolvency,  and  the  usual  order  of  stay 
of  proceedings  is  made.  II.  returns  to 
the  store  and  advises  the  sheriff  of  these 
things.  The  sheriff  threatens  to  break 
open  the  store,  when  H.  gives  him  the 
key,  and  he  enters  and  levies :  held,  that 
the  sheriff  had  no  right  to  levy  the  attach- 
ment; and  that  the  property  vested  in 
the  assignee  of  the  insolvent,  subsequent- 


ly appointed,  by  relation  from  the  filing 
of  the  petition  and  schedule,  lb.  51. 

75.  A  ratification  cannot  defeat  rights 
of  third  persons  acquired  between  the  act 
of  the  agent  and  the  ratification  by  the 
principal,  as  attachments  levied  on  prop- 
erty of  a  debtor  after  a  sale  by  or  to  an 
agent.     Taylor  v.  Robinson^  14  Cal.  401 


1.  Lien  by  Attachment 

76.  The  remedy  by  attachment  is  not 
a  distinct  proceeding,  in  the  nature  of  an 
action  in  rem,  but  is  an  adjunct,  or  a  pro- 
ceeding auxiliary  to  the  action  at  law, 
designed  for  the  purpose  of  securing  the 
proi>erty  of  the  debtor  to  answer  the  judg- 
ment which  may  be  obtained.  Law  v. 
Adatm,  6  Cal.  281. 

77.  A  lien  by  attachment  enables  a 
creditor  to  file  a  creditor's  bill  without 
waiting  for  judgment  and  execution. 
Heyneman  v.  Dannenberg^  6  Cal.  379 ; 
Conray  v.  Woods,  13  Cal.  633. 

78.  As  soon  as  a  vessel  is  seized  by 
service  of  process  in  a  court  of  admiralty, 
a  lien  attaches  in  favor  of  the  party  at 
whose  suit  the  seizure  is  made  ;  it  is  not 
necessary  that  the  vessel  should  be  attach- 
ed. Meigqt  v.  Scannell,  7  Cal.  708; 
Fisher  v.  White,  8  Cal.  423. 

79.  The  lien  of  attachment  having  be- 
come fixed  upon  funds  in  the  hands  of  a 
receiver  follows  the  property  in  the  liands 
of  his  successor.  Adams  v.  Woods,  9  CaL 
29. 

80.  The  lien  of  an  attachment  takes 
effect  immediately  upon  the  fulfillment  of 
the  statutory  provisions,  and  cannot  be 
divested  by  a  failure  of  the  sheriff  to 
make  a  proper  return.  Hitter  v.  SeanneU^ 
11  Cal.  249. 

81.  A  deposit  in  the  recorder's  office  of 
a  copy  of  the  writ  of  attachment,  with  a 
description  of  the  property  attached,  is 
sufficient  to  operate  as  notice  of  the  lien 
to  third  parties,     lb. 

82.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
priority  over  the  attachments  preceding 
his,  on  the  ground  that  by  his  superior 
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diligence  the  fraud  had  heen  discovered. 
The  prior  attachments  became  liens,  in 
the  nature  of  a  legal  estate  vested  in  the 
sheriff  for  the  benefit  of  the  creditors. 
PMrick  V.  Montader,  13  Cal.  444. 

83.  The  lien  of  firm  creditors  must  be 
|ireferred  to  the  lien  of  an  individual 
creditor  of  the  remaining  partner  attach- 
ing first.     Conroy  v.  WoodSy  13  Cal.  631. 


vl  cla.ims  by  third  peb80ns  of 
Property  attached. 

84^  An  ofiicer  attaching  goods  under 
dvil  process  is  entitled  to  notice  of  the 
claim  of  a  third  party  to  the  goods,  and  a 
demand  for  them,  or  he  is  not  liable  in 
damages  to  such  party  for  such  seizure 
and  detention.  Taylor  v.  Seymour^  6  CaL 
514;  Daumiell  v.  Gnrham^  6  Cal.  44; 
KUUy  V.  ScanneU,  12  Cal.  75. 

85.  In  an  action  against  a  sheriff  for 
refusing  to  levy  an  attachment  on  certain 
property,  as  belooging  to  the  attachment 
debtor,  testimony  that  the  property  had 
been  claimed  by  a  third  psirty,  and  the 
right  of  property  tried  by  a  jury  and  de- 
cided in  favor  of  claimant,  is  irrelevant 
and  inadmissible  where  those  facts  have 
not  been  set  up  as  new  matter  of  defense 
in  the  answer.  Strang  v.  Patterson,  6 
CaL  157. 

86.  An  officer  who  seizes  property  in 
the  hands  of  the  debtor  may  justify  under 
the  execution  or  process,  but  when  he 
takes  property  from  a  third  person  who 
claims  to  be  the  owner  thereof,  if  on  exe- 
cution, he  must  show  the  judgment  and 
execution ;  if  on  attachment,  the  writ  of 
attachment,  and  as  we  think,  the  proceed- 
ings on  which  it  is  based.  Tkarhbwrgh  v. 
&End,  7  Cal.  561. 

87.  So  far  as  a  sheriff  is  concerned, 
when  the  property  is  attached  and  claimed 
by  a  third  person,  the  agent  of  the  plaint- 
iff has  to  determine  whether  he  would  at 
once  give  up  the  levy  and  lose  the  debt, 
or  take  a  trial  by  sheriff's  jury,  or  indem- 
nify the  officer  without  trial.  Davidson 
v.iXz/Zaf,8  Cal.  251. 

88.  Under  our  practice,  if  the  property 
attached  be  claimed  by  a  third  person,  the 
sheriff  may  protect  himself  by  a  triid  be- 
fore a  jury  of  six;  and  if  the  verdict  be 
in  fi&vor  of  the  claimant  the  sheriff  may 
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relinquish  the  attachment,  unless  indemni- 
fied.    76.258. 

89.  The  owner  of  property  attached 
or  levied  upon  as  the  property  of  another 
is  not  conclusively  estopped  from  showing 
title  in  himself  because  he  has  given  an 
accountable  receipt  for  its  delivery  to  the 
officer,  although  the  receipt  admits  that 
the  property  is  attached  or  levied  upon  as 
the  property  of  the  debtor,  if  he  makes 
known  to  the  officer  his  claim  at  or  before 
the  time  the  receipt  is  given.  But  if  he 
fails  to  make  known  his  claim,  and  thus 
influences  the  conduct  of  the  officer,  he  is 
estopped  from  afterwards  asserting  it,  pro- 
vided the  facts  of  his  claim  were  known 
to  him  at  the  time.  Bleven  v.  Freer^  1 0 
CaL  177. 


VII.  Garnishment. 

90.  A  sheriff  who  levies  an  attachment 
by  virtue  of  the  powers  of  the  court  has 
not  the  right  of  property  in  the  debt,  and 
cannot  maintain  an  action  in  his  own 
name  for  the  recovery  of  the  debt.  Sub- 
lette  V.  Mslhado,  1  Cal.  105. 

91.  The  liability  of  a  garnishee  dates 
from  the  service  of  the  attachment  and 
affidavit,  and  not  from  the  notice  to  ap- 
pear.    Johnson  v.  Carry,  2  Cal.  36. 

92.  The  service  of  the  writ  of  attach- 
ment is  sufficient  to  put  a  garnishee  upon 
notice  of  the  plaintiff's  demand,  and  any 
payment  thereafter  is  a  fraud  upon  his 
rights.     lb. 

93.  Where  a  garnishee  is  called  to 
answer  on  a  certain  day,  and  appears, 
and  the  summoning  party  declines,  or  is 
not  prepared  to  take  the  answer,  and  a 
terms  expires  without  any  action  on  the 
garnishment,  the  summons  is  discontinued, 
and  the  party  discharged  from  liability  to 
answer.     Ogden  v.  MtUs,  3  Cal.  254. 

94.  Where  a  garnishee,  in  discharge  of 
a  rule,  answers  on  oath  that  he  was  releas- 
ed by  the  plaintiff,  and  that  the  plaintiff 
had  abandoned  his  examination,  he  should 
be  discharged  by  the  court,  unless  this  be 
controverted  by  the  plaintiff.  Ogden  v. 
MiOs,  3  Cal.  254. 

95.  Money  in  the  hands  of  the  sheriff, 
collected  on  execution,  is  not  a  debt  due 
to  .the  plaintiff  in  the  execution,  but  is  in 
the  custody  of  the  law  until  properly  dis- 
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posed  of;  and  is  not  the  subject  of  attach- 
ment or  garnishment  Clymer  v.  WiUis, 
3  CaL  365. 

96.  The  sheriff  cannot  attach  money 
collected  on  execution  in  his  own  hands. 
If  at  any  time  such  money  is  subject  to 
other  process  in  his  hands,  such  process 
must  be  executed  by  the  coroner.     Ih. 

97.  Unless  the  answer  of  a  garnishee 
discloses  liens  having  priority  of  claim 
upon  the  funds  in  his  hands,  judgment 
must  be  entered  for  the  amount  he  admits 
due.     Cahoon  v.  Levy^  4  Cal.  244. 

98.  A  garnishee  can  only  be  required 
to  answer  as  to  his  liability  to  the  debtor 
defendant,  at  the  time  of  the  service  of 
the  garnishment.  Norris  v.  Burgoyne,  4 
Cal.  410. 

99.  A  garnishee  should  be  allowed  to 
amend  his  answer  whenever  it  appears 
that  he  has  committed  a  mistake  or  fallen 
into  an  error  which  could  not  reasonably 
have  been  avoided;  and  the  appellate 
court  will  not  interfere  except  in  case  of 
gross  abuse  of  discretion.  Smith  v.  Brottm^ 
6  Cal.  118. 

100.  An  order  requiring  a  garnishee  to 
pay  into  court  the  amount  for  which  judg- 
ment has  been  rendered  against  him,  may 
be  considered  as  improper.     lb. 

101.  The  doctrine  of  garnishment,  al- 
though partially  regulated  by  statute,  is 
not  the  less  a  common  law  proceeding, 
and  therefore,  in  proceedings  against  a 
garnishee,  the  parties  are  entitled  to  a  jury 
trial.     Cahoon  v.  Levy^  5  Cal.  294. 

102.  It  was  no  defense  that  before  A 
had  notice  of  the  assignment  of  a  debt, 
attachments  in  favor  of  the  creditors  of  B 
had  been  served  upon  him,  and  that  he 
sold  the  goods,  and  paid  the  proceeds  to 
the  attaching  creditors  after  such  notice. 
Morgan  v.  Lowe,  5  CaL  326. 

103.  In  proceedings  against  a  garnishee, 
it  is  the  duty  of  the  court  simply  to  ren- 
der judnment  against  the  garnishee  for 
the  amount  found  due  by  him  to  the  judg- 
ment debtor.  An  order  that  the  garnishee 
pay  over  the  money  into  court  is  improper. 
Brunuzgin  v.  Bottcher,  6  Cal.  17. 

104.  Service  of  copy  of  execution  and 
notice  of  garnishment  upon  a  third  party, 
constitutes  no  lien  on  property  of  the 
debtor  in  his  hands,  capable  of  manual 
delivery.    Johnson  v.  Gorham,  6  Cal.  196. 

105.  A  garnishment  served  on  the  oum- 
<r,  in  a  suit  against  the  head  contractor^ 


after  the  commencement  of  the  building 
and  before  notice  served^  must  prevail  over 
the  lien  of  a  subcontractor,  Cahoon  v. 
Levy,  6  Cal.  296 ;  contra,  Tuttle  v.  Mont- 
ford,  7  Cal.  860,  per  force  of  the  amend- 
ment to  the  statute. 

106.  Where  shares  of  stock  in  a  corpo- 
ration have  been  regularly  transferred  as 
security  for  a  loan,  the  mortgagee  is  the 
only  proper  garnishee  in  a  suit  against  the 
mortgagor,  and  on  attachment  of  his  inter- 
est in  the  corporation.  JSdwards  v.  Beug- 
not,  7  Cal.  165. 

107.  Where  B  was  gamisheed  in  a  suit 
against  C,  the  day  before  he  accepted  an 
order  drawn  by  A  in  favor  of  C,  but  failed 
to  inform  C  thereof,  and  C,  for  a  valuable 
consideration,  sold  the  order  to  D,  an  in- 
nocent purchaser:  held,  that  B,  having 
made  the  order  negotiable,  could  not  plead 
the  garnishment.  Garwood  v.  Simpson, 
8  Cal.  105. 

108.  An  attachment  may  be  served  on 
funds  in  the  hands  of  a  receiver,  as  it  is 
not  the  bringing  of  an  action  against  the 
receiver,  nor  does  it  change  the  custody  of 
the  funds.  The  receiver  holds  it  for  who- 
ever can  make  out  a  title  to  it.  Adams  v. 
Woods,  9  Cal.  28. 

109.  A  plaintiff  who  has  sued  out  an 
attachment,  and  ^ven  the  necessary  notice 
to  a  garnishee  that  the  property  in  his 
hands  is  attached,  and  subsequently  the 
garnishee  fraudulently  disposes  of  the  prop- 
erty, has  a  right  to  waive  his  lien  on  the 
property  and  bring  suit  for  the  value  of 
the  property  against  the  garnishee.  Mob- 
erts  V.  Landecker,  9  Cal.  266. 

110.  The  indebtedness  of  the  maker 
upon  a  promissory  note,  before  its  matur- 
ity, is  not  the  subject  of  attachment  His 
obligation  is  not  to  the  payee  named  in 
the  note,  but  to  the  holder,  whoever  he  may 
be.     Gregory  v.  Higgins,  10  Cal.  340. 

111.  An  attaching  creditor  of  the  bailee, 
levying  on  the  money  in  the  hands  of  a 
stockholder  with  whom  it  had  been  depos- 
ited by  the  bailee,  cannot  claim  that  the 
bailor  is  estopped  by  having  allowed  the 
bailee  to  use  the  money  in  his  own  name, 
when  the  specific  money  was  in  question, 
and  could  be  disdnguished.  The  creditor 
had  not  been  misled  by  acts  or  declara- 
tions of  the  bailor,  nor  had  he  given  cred- 
it to  the  bailor  by  reason  thereof.  Hardy 
V.  Hunt,  11  Cal.  350. 

112.  B.  assigned   a  mortgage   to   F. 
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against  a  company,  to  secure  him  against 
his  liability  as  surety,  delivering  the  mort- 
gage at  the  same  time  to  F.,  who  retained 
it  a  few  moments,  and  then  returned  it  to 
R  to  receive  the  interest  from  the  compa- 
ny, as  his  agent.  The  note  guaranteed 
was  unpaid,  and  R.  owes  the  company 
nothing :  held,  that  afler  the  assignment 
R.  had  no  interest  in  the  mortgage  which 
a  judgment  creditor  could  reach  by  gar^ 
nishment.     HaU  v.  Redding,  13  Cal.  219. 

113.  Plaintiff  delivered  to  defendants 
gold  dust,  to  be  by  them  forwarded  to  San 
Francisco,  to  be  there  coined  and  returned. 
The  dust  belonged  to  five  persons,  part- 
ners in  mining,  of  whom  plaintiff  and  C. 
were  two.  While  the  dust  was  in  the 
hands  of  defendants,  C.  sold  to  plaintiff, 
for  a  valuable  consideration,  his  interest  in 
it^  and  gave  a  receipt  evidencing  the  sale. 
Defendants  after  this  received  coin  made 
of  the  dust,  and  a  creditor  of  C.  attached 
the  coin,  by  gamisheeing  defendants.  De- 
fendants had  no  notice  of  the  sale  to  plaint- 
iff until  the  day  after  the  attachment,  when 
plaintiff  demanded  C.'s  share  of  the  coin : 
held,  that  plaintiff  was  entitled  to  the  coin ; 
that  the  dust  in  defendants'  hands  was  in 
the  constructive  possession  of  all  the  ^^q. 
owners,  G.  having  no  exclusive  interest  in 
any  part  until  it  was  converted  into  coin, 
and  divided  among  the  owners ;  that  C.*s 
right  in  the  dust  was  a  chose  in  action, 
which  he  could  assign  by  order  in  favor  of 
the  purchaser  or  assignee,  and  after  such 
order,  neither  C.  nor  his  creditors  could 
claim  any  right  to  the  money ;  that  the 
statute  of  frauds  has  no  application.  WaU- 
ing  V.  MiUer,  15  Cal.  40. 

114.  A  garnishment  does  not  give  the 
creditor  precedence  over  assignees  of  the 
fund,  when  the  assignment  js  prior  to  the 
service  of  the  garnishment.     Ih, 


IX.  Attachment  agaikst  Vessels. 

115.  An  act  of  the  legislature  author- 
izing the  issuing  of  attachments  against 
boats  and  vessels  ^  used  in  navigating  the 
waters  of  the  State,"  does  not  apply  to 
vesseb  belonging  to  a  foreign  port,  and 
which  visit  one  of  the  harbors  of  this  State 
for  a  few  days  only.*  Souter  v.  Sea  Witch, 
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1  Cal.  163;  Rayy,  Bark  Henry  Harhecky 
1  Cal.  451. 

116.  Where  a  bond  is  given  for  a  re- 
lease of  a  vessel  attached  by  virtue  of  a 
statute  which  does  not  apply  to  vessels  of 
that  peculiar  class :  held,  that  the  princi- 
pal and  sureties  were  not  liable  on  the 
bond.  Mc  Queen  v.  Skip  Russell^  1  Cal. 
165. 

117.  When  the  bond  is  given,  the  ves- 
sel shall  be  released,  leaving  the  action  to 
proceed  in  the  same  manner  against  the 
vessel  as  if  the  vessel  is  not  liable.  The 
giving  the  bond  cannot  vest  a  jurisdiction 
over  the  subject  matter.     lb.  166. 

118.  The  rule  that  requires  seizure  of 
the  thing  to  give  jurisdiction  in  actions  in 
rem  is  altered  by  our  statute.  Service  on 
a  person  standing  in  particular  relation  to 
the  thing  confers  jurisdiction  on  the  court 
from  which  process  issues.  Averill  v. 
Steamer  Hartford^  2  Cal.  309 ;  Meiggs  v. 
Scannell,  7  Cal.  408 ;  Fisher  v.  White,  8 
Cal.  422. 

119.  As  soon  as  a  vessel  is  seized  by  a 
court  of  admiralty,  a  lien  attaches  in  favor 
of  the  party  at  whose  instance  the  seizure  is 
made.     Meiggs  v.  Scannell,  7  Cal.  408. 

120.  If  it  was  the  intention  of  the  leg" 
islature  to  provide  that  a  lien  should  only 
be  acquired  by  attachment,  this  would  vir- 
tually be  denying  a  right  to  creditors  for 
small  sums.  It  would  be  almost  impossi- 
ble for  a  mechanic  or  merchant  of  small 
capital  or  credit,  who  had  a  claim  of  a  few 
hundred  dollars  against  one  of  our  large 
steamers  or  some  sea-going  vessel,  to  give 
the  necessary  bonds  to  detain  her  until  his 
suit  could  be  determined ;  and  in  the  mean- 
time she  might  be  run  off,  and  sold  free  of 
all  such  debts  or  incumbrances.     lb. 


'Tfectt  caaes  were  decided  ander  the  code  of  1860. 
eede  cT  flU  penults  tbcte  ftttaduneiitt  to  larae. 


ATTORNEY. 

I.  In  general. 

II.  Negligence  by  an  Attornej. 
III.  Compeneation  of  an  Attorney. 


I.  In  general. 

1.  Where  an  attorney  is  proceeded 
against,  with  the  object  of  expelling  him 
from  the  bar,  he  is  entitled  to  have  notice 
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of  the  charge  against  him,  and  an  oppor- 
tunity to  make  his  defense.  This  is  dic- 
tated by  natural  justice,  and  the  uniform 
practice  in  such  cases.  People  v.  7\imer, 
1  Cal.  150. 

2.  It  is  not  usual  for  courts  to  interpose 
by  a  proceeding  for  contempt  against  an 
attorney,  for  any  act  independent  of  his 
profession,  or  not  connected  with  his  pro- 
fessional employment  as  an  attorney.    lb. 

3.  Being  officers  of  the  court,  attorneys 
are,  in  many  respects,  subject  to  the  orders 
of  the  court ;  but  these  orders  must  be 
the  result  of  sound  and  legal,  and  not  of 
arbitrary  and  uncontrolled  discretion.   Jb. 

4.  An  attorney  licensed  to  practice  in 
the  supreme  court  is,  by  the  rules  of  the 
court,  authorized  by  virtue  thereof  to  prac- 
tice in  all  the  courts  of  this  State ;  and  a 
district  court  cannot  expel  him  from  the 
bar.     lb.  190. 

5.  A  writ  of  mandamus  will  lie  from  the 
supreme  court  to  an  inferior  court,  to  re- 
store an  attorney  removed  by  it  from  the 
bar.     Jb. 

6.  An  attorney  has  power  to  bind  his 
client,  by  consenting  to  elect  an  order  of 
court  for  relief,  made  in  lieu  of  a  money 
judgment ;  and  the  client  has  no  power  to 
refuse  it.     Hart  v.  Spalding^  1  Gal.  214. 

7.  An  agreement  of  an  attorney  or  coun- 
sel to  waive  a  jury  trial  must  be  in  writ- 
ing, and  filed  with  the  clerk  or  entered  on 
the  minutes,  to  conclude  his  client  Smith 
v.  Pollock,  2  Cal.  94. 

8.  An  attorney  at  law  took  an  assign- 
ment of  a  lot  upon  which  there  was  a  lien 
for  purchase  money,  afler  suit  brought 
agauist  the  assignee  for  recovery  of  the 
money.  The  attorney  defended  the  suit 
throughout  all  the  stages,  without  disclos- 
ing his  claim :  judgment  was  rendered  for 
the  plaintiff,  and  all  right,  title  and  inter- 
est of  the  defendant  in  the  lot  was  sold  by 
the  sheriff,  and  purchased  by  the  plaintiff. 
The  attorney  also  claimed  the  lot  in  pos- 
session of  his  tenant,  refusing  to  pay  rent 
in  arrear,  and  denying  a  lien  existed.     In 

t  new  action,  he  was  made  a  party,  and  in 
view  of  these  facts,  it  was  held  that  his 
silence  in  relation  to  his  own  clum, 
throughout  his  connection  with  the  former 
suit,  was  a  fraudulent  concealment;  and 
he  wa-^  decreed  to  deliver  possession  to  the 
plaintiff,  and  pay  all  costs  of  this  and  the 
former  suits,  and  the  an*ear  rents.  True- 
body  V.  JacobsoHy  2  Cal.  288. 


9.  An  agreement  of  an  attorney  for  the 
continuance  of  a  cause,  not  reduced  to 
writing,  will  not  be  regarded  by  the  court. 
Peralia  v.  Maria,  3  Cal.  187. 

10.  An  appearance  by  attorney  at  com- 
mon law,  and  by  our  code,  amounts  to  a 
waiver  of  service  of  summons.  Suydasn 
V.  Pitclter,  4  Cal.  281 ;  Holmes  v.  Rogert, 
13  Cal.  200. 

11.  An  admission  by  an  attorney  of 
record  of  the  correctness  of  an  amomit 
due,  for  which  judgment  is  taken,  when 
not  done  in  fraud  of  the  rights  of  his 
clients,  destroys  the  effect  of  a  denial  in 
the  answer.    Taylor  v.  Bandcdl,  5  Cal.  80. 

12.  A  confidential  counselor,  solicitor, 
or  attorney  of  the  party,  cannot  be  com- 
pelled to  disclose  communications  made  to 
him,  or  entries  made  by  him,  in  that 
capacity,  and  from  necessity  extends  to 
their  respective  clerks  to  sustain  the  confi- 
dential relations  between  attorney  and 
client.   Lansberger  v.  Gorham,  5  CaL  4ol. 

13.  Where  a  party  changes  his  attorney 
in  an  action,  and  there  is  no  regular  substi- 
tution of  attorneys  as  pointed  out  by  stat- 
ute, notices  may  be  served  on  the  attorney 
of  record.     Grant  v.  White,  6  Cal.  55. 

14.  An  affidavit  by  an  attoiney,  show- 
ing that  defendant  conceals  himself  to 
avoid  service  of  process,  is  sufficient  to 
authorize  an  order  for  the  service  on 
defendant  by  publication.  Anderson  t. 
Paritcr,  6  Cal.  201. 

15.  We  are  very  reluctant  to  believe 
that  any  officer  of  the  court  would  de^ 
signedly  endeavor,  by  omission  in  the 
transcript,  to  mislead  the  court,  and  thus 
procure  by  fraud  a  favorable  decision. 
Such  a  proceeding,  if  shown  to  the  satis- 
faction of  the  court,  would  unquestionably 
result  in  depriving  the  offender  of  an  op- 
portunity of  again  misleading  it.     lb. 

16.  Notice  of  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  may  be 
served  on  the  attorney  of  the  adverse 
party.  Welton  v.  Garibardi,  6  Cal.  246 ; 
Coidter  V.  Stark,  7  Cal.  245. 

17.  A  receiver  when  fully  appointed 
should  retain  his  own  solicitor  and  coun- 
sel, who  ought  not  to  be  the  same  as  are 
employed  by  any  of  the  parties  in  the  suit. 
Adanis  v.  Woods,  8  Cal.  318. 

18.  An  attorney  in  fact  who  is  not  an 
attorney  at  law  cannot  sign  his  name  to 
a  complaint  for  his  principal  as  plaintiff's 
attorney ;  and  an  action  so  commenced  is 
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void,  as  instituted  hj  an  entire  stranger  to 
the  plaintiff,  without  authority.  Dixey  v. 
PoOoek,  8  Cal.  572. 

19.  The  mistake  of  counsel  as  to  the 
competency  of  a  witness  is  no  ground  for 
granting  a  new  trial.  Packer  v.  HeaUm, 
9  CaL  571. 

20.  The  provision  of  the  code  author- 
izing judgment,  personal  and  final,  against 
an  absent  defendant,  for  whom  the  court 
has  appointed  an  attorney  with  privilege 
to  defend  within  six  months,  is  not  uncon- 
stitutional. Ware  v.  Robinson^  9  Cal. 
Ill- 

21.  Surprise  by  an  attorney  at  the  rul- 
ing of  the  court  on  the  trial,  as  to  the  ad- 
mission of  testimony,  is  not  a  ground  for  a 
new  trial  Fuller  v.  BtUehings,  10  Cal. 
526. 

22.  The  employment  of  new  counsel, 
after  a  decision  is  rendered,  is  no  ground 
for  an  extension  of  the  time  prescribed  by 
the  court  for  filing  a  petition  for  a  rehear- 
ing.    Ferris  v.  Goover,  10  Cal.  633. 

23.  An  attorney  is  not  permitted  to  dis- 
close the  confidential  communications  of 
his  dients,  yet  if  he  acquires  information 
apart  from  any  such  communications,  he  is 
not  precluded  from  disclosing  it.  Hunter 
V.  Waison,  1 1  Cal.  377. 

24.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant — that  defend- 
ant cannot,  after  due  diligence,  be  found 
in  the  State ;  that  summons  has  been  is- 
sued,  but  the  sheriff  cannot  find  him ;  that 
defendant's  residence  is  in  the  county 
where  the  summons  issued ;  and  that  de- 
fendant still  has  a  family  residing  in  said 
county,  is  insufficient  to  authorize  the  court 
to  appoint  an  attorney  to  represent  such 
absent  defendant.  Jordan  v.  Gihlin^  12 
CaL  102. 

25.  The  authority  of  an  attorney  who 
appears  will  be  presumed,  and  his  action 
will  bind  the  party,  unless  in  cases  of 
fraud  or  insolvency  of  the  attorney.  Nor 
will  such  action  be  renewed,  on  the  ground 
of  mistake,  unless  the  mistake  be  unmixed 
with  any  fault  or  negligence  of  either  the 
party  or  his  attorney.  Holmes  v.  Rogers, 
13  6il.  200. 

26.  A  decree  fairly  entered  by  consent 
of  an  attorney  is  as  binding  upon  his 
clients  as  a  decree  entered  after  resist- 
ance.    H^. 

27.  It  seems  that  the  appearance  of  an 
attorney  wholly  unauthorized,  there  being 


no  fraud  or  allegation  of  insolvency,  would 
not  give  the  party  a  right  to  assail  the 
judgment  on  that  ground.     Ih,  201. 

28.  If  the  attorney  assents  to  a  decree, 
the  assent  need  not  be  made  in  open 
court,  by  words  spoken  by  the  attorney. 
It  may  be  made  by  stipulation  out  of  court. 

Ihm 

29.  When  a  decree  is  made  by  consent 
of  the  attorney,  it  is  no  ground  of  error 
that  the  decree  embraces  land  not  in  the 
complaint ;  and  even  if  error,  the  remedy 
is  by  appeal.     Ih,  203. 

30.  A  new  trial  will  not  be  granted  on 
the  affidavit  of  the  attorney  of  record  that 
he,  as  well  as  his  client  and  witnesses, 
were  absent  on  the  trial  of  the  case,  be- 
cause of  a  verbal  agreement  by  opposing 
counsel  to  give  notice  of  day  of  trial,  when 
such  affidavit  is  met  by  counter  affidavits 
by  the  opposing  counsel,  and  when  an  at- 
torney did  appear  and  contest  the  case  on 
the  trial.  McDonald  v.  Bear  River  and 
Auburn  W.  and  M.  Co,,  13  Cal.  230. 

31.  If  the  charter  of  a  municipal  cor- 
poration provides  for  a  city  attorney  to  at- 
tend to  the  business  of  the  city,  other  coun- 
sel may  be  employed  when  necessary, 
especially  if  the  law  suit  was  abroad. 
Smith  w.  City  of  Sacramento,  13  Cal.  533. 

32.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel  against  their  con- 
sent a  limitation  of  time  for  argument  be- 
fore the  jury,  it  is  done  at  the  risk  of  a 
new  ti*ial,  if  it  be  shown  by  the  uncontra- 
dicted affidavits  of  the  counsel  that  the 
prisoner  was  deprived  of  the  opportunity 
of  a  full  defense ;  for  this  is  his  constitu- 
tional right,  without  which  he  cannot  be 
lawfully  convicted.  Peoples,  Keenan,  13 
Cal.  584. 

33.  Courts  have  a  large  discretion  over 
the  conduct  of  proceedings  before  them, 
and  may  limit  counsel  to  reasonable  time. 
But  in  capital  cases  this  should  be  done, 
if  at  all,  only  in  very  extraordinary  and 
peculiar  instances.     lb. 

34.  Where  the  judge  below  requires  a 
statement  of  the  evidence  in  a  chancery 
case  and  the  attorney  does  not  object,  but 
fails  to  furnish  it,  and  in  consequence 
thereof  the  court,  on  motion  of  plaintiffs 
for  judgment  on  the  pleadings  and  verdict, 
refuses  to  proceed  until  such  statement  is 
furnished,  mandamus  will  not  lie.  The 
court  below  must  take  the  steps  by  it 
deemed  necessary  or  proper  in  the  prem- 
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ises.  It  may  rehear  the  cause  on  the 
pleadings  and  proof,  or  possibly  it  may 
require  the  attorney  to  prepare  the  state- 
ment.    Purcell  V.  AfcKune,  14  Cal.  232. 

35.  On  an  indictment  for  murder,  the 
court  of  sessions  is  not  bound  to  assign 
counsel  for  the  prisoner.  People  v.  Afoice, 
15  Cal.  331. 

36.  There  were  pending  before  the 
board  of  U.  S.  land  commissioners  three 
cases— No.  558,  Nos.  45  and  812.  The 
claimants  in  No.  558  entered  into- a  writ- 
ten agreement  with  V.,  the  claimant,  and 
B.,  his  attorney  of  record,  in  cases  Nos. 
45  and  812,  by  which  the  former  agreed 
to  pay  to  V.  a  certain  portion  of  the  pro- 
ceeds of  the  sales  of  that  portion  of  the 
claim  No.  558  known  as  the  Miranda 
claim,  the  parties  agreeing  to  appoint  an 
agent  to  go  on  and  make  sales.  Contem- 
poraneous with  this  agreement  was  another 
between  the  same  parties,  by  which  V. 
and  B.  agreed  to  withdraw  and  discon- 
tinue claims  Nos.  45  and  812  before  the 
said  board,  and  also  to  cause  to  be  with- 
drawn the  depositions  of  Theodore  Miran- 
da and  Francisca  Miranda,  taken  before  a 
commissioner  in  said  case  No.  558,  and 
on  file  therein ;  and  to  use  their  "  best  en- 
deavors to  procure  the  confirmation  of 
said  claim  No.  558."  B.  was  the  attorney 
for  the  Miranda  claim,  which  was  for  the 
sakne  land  as  claim  No.  558.  To  defeat 
claim  No.  558  he  acted  for  the  U.  S.  law 
agent  in  taking  said  depositions,  which 
were  important  to  the  government  in  de- 
feating claim  558,  and  he  attempted  to  car- 
ry out  his  agreement  to  withdraw  said 
depositions — ^though  he  was  not  directly 
retained  by  the  government.  V.  and  B. 
sue  for  the  specific  execution  of  the  agree- 
ment :  held,  that  such  agreement  is  against 
public  policy,  and  cannot  be  enforced; 
that  B.  could  not,  without  a  violation  of 
his  duty  to  the  government  as  an  attorney, 
carry  out  such  agreement.  Valentine  v. 
Stuarty  15  Cal.  397. 

37.  An  attorney,  when  acting  for  his 
client,  is  bound  to  the  most  scrupulous 
good  faith.  Even  where  the  attorney 
purchases  the  subject  of  the  suit,  the  cli- 
ent may  set  aside  the  purchase  at  will,  un- 
less the  attorney  show,  by  clear  and  con- 
clusive proof,  that  no  advantage  was  taken ; 
that  everything  was  explained  to  the  cli- 
ent, and  that  the  price  was  fair  and  reas- 
onable, and  that  the  depositions  having 


become  regularly  a  part  of  the  records  of 
the  land  commission,  and  the  government 
being  thus  entitled  to  use  them,  like  other 
public  archives,  the  agreeihent  to  with- 
draw them,  and  thus  to  interpose  obstacles 
to  the  exercise  of  this  right  of  the  govern- 
ment, is  contrary  to  public  policy  and  void, 
and  this  whether  the  depositions  were  true 
or  false,  or  whether  the  government  would 
be  benefited  or  not  by  their  possession. 
lb.  401. 

38.  An  attorney,  after  once  acting  as 
such  in  the  prosecution  of  a  suit,  and  hav- 
ing opportunities  for  knowing  the  facts  of 
his  client's  case,  cannot  go  over  and  ren- 
der assistance  to  the  adverse  side,  and  then 
enforce,  in  a  court  of  equity,  a  contract 
based  on  such  assistance.     iK 


II.  Negligence  of  an  Attorney. 

39.  In  declaring  against  an  attorney  for 
negligence,  it  is  only  necessary  to  aver 
generally  that  he  was  retained ;  but  if  it 
be  alleged  that  he  was  retained  in  consid- 
eration of  certain  reasonable  fees  and  re- 
wards to  be  paid  him,  and  no  future  time 
is  stated  as  agreed  upon  for  the  payment 
of  such  fee,  the  declaration  must  aver 
payment,  and  the  omission  of  this  is  error. 
CoviUaud  v.  Tcdey  3  Cal.  110. 

40.  In  order  to  charge  attorneys  with 
negligence  in  failing  to  set  up  a  defense, 
the  plaintiff  must  prove  the  existence  of 
such  facts,  and  that  they  are  susceptible 
of  proof  at  the  trial  by  the  exercise  of 
proper  diligence  on  the  part  of  his  attor- 
neys.    Hastings  v.  JIalleck,  13  Cal.  209. 

41.  Skillful  or  unskillful  and  negligent 
conduct  of  a  case  in  an  unimportant  sub- 
ject of  inquiry  in  an  action  by  an  attor- 
ney for  the  value  of  his  professional  serv- 
ices ;  anything  which  shows  the  services 
were  not  of  the  value  claimed — as  the  na- 
ture of  the  suit  conducted,  its  little  diffi- 
culty, small  amount,  little  skill  requisite, 
absence  of  skill — is  competent,  under  the 
issue  of  value.  Bridges  v.  Paigey  13  Cal. 
641. 

42.  A  trial  may  result  successfully  and 
yet  the  attorney  be  guilty  of  negligence. 
His  want  of  skill  or  neglect  may  put  the 
client  to  great  expense  to  redeem  his  mis- 
takes.   Ih»  642. 
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HL  Compensation  of  an  Attorney. 

4S.  In  an  action  brought  for  the  distri- 
bution  of  the  effects  of  a  corporation,  it 
being  for  the  interest  of  all  parties  that 
the  company  should  be  legally  dissolved : 
held,  that  costs  and  a  counsel  fee  on  each 
side  should  be  paid  out  of  the  fund.  Von 
Schmidt  v.  HuntingUm^  1  CaL  75. 

44.  District  courts  had  no  right  under 
the  code  of  1850  to  allow  counsel  fees  in 
admiralty  cases.  SeWy  v.  Bark  Alice  Tarl- 
Urn,  1  Cal.  104. 

4o.  An  attorney  has  no  lien  upon  a 
judgment  recovered  by  him  in  favor  of  his 
client  for  a  quantum  meruit  compensation 
lor  his  services ;  such  lien  extends  only  to 
costs  given  by  statute.  £x  parte  Kyle,  1 
Cal.  332 ;  Mansfield  v.  Dorland,  2  CaL 
509 ;  Btusell  y.  (hnway,  12  Gal.  103. 

46.  If  a  retainer  be  absolute  upon  its 
face,  but  did  not  specify  in  what  manner 
or  by  whom  the  fees  were  to  be  paid,  evi- 
dence should  be  admitted  to  show  whether 
the  fee  was  contingent  or  not.  DwineUe 
V.  Henriquez,  1  Cal.  391. 

47.  An  attorney  is  always  entitled  to  his 
retaining  fee  in  advance,  unless  he  stipu- 
lates to  the  contrary.  Covillaud  v.  Fale, 
3  Gal.  110. 

48.  In  an  action  upon  an  injunction 
bond  to  recover  damages  for  the  wrongful 
issuing  of  the  writ,  it  was  held  that  the 
amount  paid  to  counsel  as  a  fee  to  procure 
the  dissolution  of  an  injunction  was  prop- 
erly allowed  as  part  of  the  damages.  Ah 
ITude  V.  Quan  Wan,  3  Gal.  217  ;  overrul- 
ing Heath  v.  Lent,  1  Gal.  412. 

49.  Generally,  the  recovery  of  counsel 
fees  as  part  of  the  damage  is  not  allowed 
— as  where  the  loss  is  consequential ;  but 
where  the  loss  is  direct — ^as  in  the  case  of 
an  improper  commencement  and  prosecu- 
tion of  a  writ,  or  other  process,  in  a  suit 
— it  should  be  allowed.  Summers  v.  Far* 
ish,  10  Gal.  353 ;  Heyinan  v.  Landers, 
12  GaL  111 ;  Prader  v.  Grim,  13  Gal. 
587. 

50.  Counsel  fees,  not  exceeding  five  per 
eent.,  were  stipulated  to  be  paid  in  the 
mortgage  on  foreclosure :  held,  that  it  is 
not  necessary  to  aver  in  the  complaint  that 
five  per  cent,  was  reasonable  counsel  fees, 
but  like  costs,  they  were  a  mere  incident 
to  the  debt,  and  might  be  fixed  by  the 
court  at  its  discretion,  not  exceeding  five 


per  cent.     Garriere  v.  AKntum,   5   Gal. 
435  ;   Gronfier  v.  Minium,  5  Gal.  492. 

51.  In  an  action  to  recover  the  value  of 
services  as  attorney  in  a  certain  suit,  it  is 
incompetent  to  prove  the  value  of  plaint- 
iff's services  in  another  action.     Ilart  v. 
Vtdal,  6  Gal.  56. 

52.  A  witness  who  is  not  an  attorney 
is  incompetent  to  prove  the  value  of  an 
attome/s   services  in  a  cause.     Hart  v. 

Vidal,  6  Gal.  57. 

53.  Where  an  individual  doing  busi- 
ness under  the  firm  name  of  *^  D.  W.  & 
Go."  incurred  obligations  for  professional 
services  to  the  plaintiff,  an  attorney,  and 
pending  the  litigation  of  his  matters 
formed  a  partnership  with  two  others  un- 
der the  same  firm  name,  and  one  of  the 
new  members  of  the  firm  thus  formed  sub- 
sequently dismissed  the  suit  in  the  firm 
name,  and  when  payment  for  the  services 
was  demanded  did  not  deny  the  liability 
of  the  firm,  but  refused  payment  and  dis- 
puted the  amount  charged :  held,  that  the 
firm  was  estopped  from  denying  their  lia- 
bility.    Burrittt  v.  Dickson,  8  Cal.  115. 

54.  But  where  it  was  shown  that  the 
plaintiff's  partner  had  drawn  up  the  part- 
nership articles  of  defendants :  held,  that 
plaintiff  was  bound  to  know  the  terms  on 
which  the  defendants'  firm  was  formed, 
and  that  defendants  had  a  right  to  pre- 
sume such  knowledge,  and  are  not  es- 
topped by  the  acts  above  recited  from  de- 
nying their  liability.     Ih,  117. 

55.  A  receiver  having  the  right  to  stip- 
ulate with  the  counsel  employed  by  him, 
that  the  counsel  shall  rely  upon  the  allow- 
ance made  by  the  court  for  his  services, 
it  is  the  duty  of  the  receiver  to  report 
among  his  disbursements  the  claim  of  the 
counsel,  leaving  the  amount  to  be  fixed 
by  the  court ;  and  if  the  counsel,  or  any 
other  person  employed  by  the  receiver, 
feels  aggrieved  by  the  order  of  the  court 
thereon,  he  can  appeal  therefrom.  Adams 
V.  Woods,  ^  Gal.  316. 

56.  Counsel  for  the  plaintiff  in  a  suit 
for  dissolution  cannot  claim  compensation 
as  associate  counsel  for  the  receiver.  Ih. 
10  GaL  317. 

57.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
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priority  over  the  attachments  preceding 
his,  on  the  ground  that  hj  his  superior 
diligence  the  fraud  has  been  discovered ; 
but  the  plaintiff's  costs,  disbursements  and 
counsel  fees,  however,  should  first  be  de- 
ducted from  the  fund  before  distribution. 
Patrick  V.  Montctder,  13  Cal.  444. 

58.  When  an  attorney  sued  for  profes- 
sional services  on  a  quantum  valebant, 
and  the  answer  denied  the  value  of  the 
services:  held,  that  the  rule  requiring 
new  matter  to  be  set  up  in  the  answer 
does  not  apply,  bridges  v.  Paige,  13  CaL 
641. 

59.  Relator  conveyed  to  Y.  one-third 
of  certain  real  estate,  in  consideration  that 
Y.  should  attend  to  a  suit  pending  in  the 
name  of  relator  for  the  recovery  of  the 
property.  Y.  employed  an  attorney  to 
conduct  the  suit,  the  attorney  of  plaintiff 
being  discharged.  Relator  moved  the 
court  below  to  substitute  another  attorney 
in  place  of  the  one  employed  by  Y.  Court 
refused  to  grant  the  motion,  the  only  reas- 
on urged  for  the  substitution  being  that  Y. 
had  neglected  to  prosecute  the  suit ;  and 
it  not  being  shown  that  the  agreement  be- 
tween him  and  relator  had  been  canceled 
by  the  parties.  Relator  applies  to  this 
court  for  mandamus :  held,  that  the  writ 
lies ;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from 
the  right  to  prosecute  the  suit  and  employ 
such  attorney  as  he  chooses ;  that  the  ex- 
ercise of  this  right  will  not  affect  any 
right  Y.  may  have  in  the  property  or  suit; 
that  he  may  intervene  if  a  proper  case  be 
made,  or  prosecute  his  rights  independ- 
ently, or  wait  until  the  recovery  and  then 
claim  his  rights  under  the  contract  with 
relator.     People  v.  Norton,  16  Cal.  440. 
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ATTORNEY,  DISTRICT. 

1.  The  district  attorney  can  bring  suit 
against  bail  at  any  time  after  the  adjourn- 
ment of  the  term  at  which  the  recogniz- 
ance was  declared  forfeited.  People  v. 
Carpenter,  7  Cal.  403. 

2.  District  attorneys,  however,  should 
do  their  duty  faithfully,  but  no  more. 
They  should  never  act  as  employed  coun- 


sel, nor  take  advantage  of  temporary  pub- 
lic excitement  against  the  prisoner,  or  of 
any  prejudice  against  him  arising  from 
any  cause  whatever.  People  v.  Butler,  8 
Cal.  440. 

3.  The  fact  that  a  district  attorney  has, 
or  is  entitled  to  a  per  centage  on  a  judg- 
ment in  favor  of  the  State,  will  not  pre- 
vent the  legislature  from  the  passage  of  a 
law  releasing  the  judgment.  People  t. 
Bircham,  12  Cal.  55. 

4.  An  assistant  prosecuting  district  at^ 
tomey  appointed  by  the  board  of  supervis- 
ors of  the  city  and  county  of  San  Fran- 
cisco, under  the  act  of  April  23,  1858, 
(238)  is  not  limited  in  his  official  action 
to  any  particular  class  of  cases.  The  true 
construction  of  the  statute  is,  that  he  shall 
be  prosecuting  attorney  in  the  police  court 
and  shall  assist  the  district  attorney  in  the 
discharge  of  his  various  duties.  People  v. 
MagaUonee,  15  Cal.  428. 

5.  One  of  these  duties  is  the  prosecu- 
tion of  charges  before  the  grand  jury,  and 
if  the  assistant  may  perform  the  duty,  he 
must  be  deemed  to  be  clothed  with  the 
powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  district  at- 
torney his  acts  possess  the  same  validity 
and  must  be  regarded  in  the  same  light  as 
if  done  by  that  officer  in  person.   Ih.  429. 

6.  It  is  no  objection  to  an  indictment 
found  in  said  court  of  sessions,  that  such 
assistant  prosecuting  district  attorney  was 
present  during  the  session  of  the  grand 
jury  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration.     Ih, 

7.  The  constitution  of  this  State  does 
not  fix  the  term  of  the  office  of  district  at- 
torney, but  merely  directs  (art.  6,  sec  7) 
that  the  legislature  shall  provide  for  his 
election  by  the  people,  and  shall  ^:l  by 
law  his  duties  and  compensation.  People 
V.  Broum,  16  Cal.  442. 

8.  The  act  of  1851,  (Wood's  Dig.  64) 
providing  for  the  election  of  a  district  at- 
torney in  each  county  at  the  general  elec- 
tion of  that  year,  and  every  two  years 
thereafter,  etc.,  and  the  act  of  1855, 
(Wood's  Dig.  561,  sees.  46  and  49)  pro- 
viding  that  the  board  of  supervisors  in 
each  county  shall  fill  vacancies  in  the  of- 
fice of  district  attorney,  their  appointee  to 
hold  until  the  next  general  election,  the 
person  then  elected  to  hold  for  the  balance 
of  the  term  of  the  person  whose  place  he 
is  elected  to  fill,  apply  to  the  city  and 
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county  of  Sao  Francisco,  and  are  not  re- 
pelled bj  the  ninth,  nor  by  the  last  sec- 
tion of  the  consolidation  act  of  1856.  lb, 
44d. 

9.  The  policy  of  the  act  of  1851  was  to 
create  nniformity  in  the  official  terms  of 
district  attorneys  by  filling  those  terms  at 
fixed  periods.     lb. 


ATTORNEY  GENERAL. 

1.  Neither  the  governor  nor  the  attor- 
ney general  has  any  power  to  bind  the 
State  by  a  contract  to  procure  the  advice 
of  ooansel  b&  to  the  rights  of  the  State  in 
certain  property.  People  v.  Talmaue,  6 
CaL258. 
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ATTORNEY  IN  FACT. 
See  Agent,  Power  of  Attorney. 
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ATTORNEY,  POWER  OF. 
See  Agent,  Power  of  Attorney. 


AUCTIONEER. 

1.  The  memorandum  required  by  the 
statute  of  fraads  to  be  entered  by  an 
anctioneer  in  his  sale  book,  must  be  made 
at  the  very  time  of  the  sale,  or  the  vendee 
will  not  be  bound  by  the  contract;  and 
the  memorandum  made  in  the  aflemoon 
or  next  day  after  the  sale  is  insufficient 
CVm>  V.  Godeffr&y,  1  Cal.  415. 

2.  An  auctioneer  who  receives  and  sells 
ii^iltii  property  is  HaUe  for  the  conversion 


to  the  same  extent  as  any  other  in  dividual, 
both  upon  principle  and  authority,  Rogers 
V.  Huiey  1  Cal.  433 ;  overruled  in  Rogers 
V.  Huie,  2  Cal.  572. 

3.  Where  a  testator  in  his  will  appoint- 
ed two  persons  as  executors,  and  gave  to 
each  the  power  to  sell  his  property  as  to 
them  should  seem  proper,  and  the  same 
as  fully  as  in  law  may  be  required  :  held, 
that  one  of  the  executors  could  sell  at 
private  sale ;  and  need  not  sell  at  auction, 
as  no  statutory  provision  then  existed. 
Panaud  v.  Jones,  1  Cal.  511. 

4.  An  auctioneer  who  in  the  regular 
course  of  his  business  receives  and  sells 
stolen  goods,  and  pays  over  the  proceeds 
of  sale  to  the  felon,  without  notice  that 
the  goods  were  stolen,  is  not  liable  to  the 
true  owner  for  a  conversion.  Rogers  v. 
Huisy  2  Cal.  571 ;  overruling  Rogers  v. 
Huie,  1  Cal.  433. 

5.  Where  an  auctioneer  sells  a  bal- 
ance of  goods  without  specifying  their 
quality,  he  has  a  reasonable  time  to  ascer- 
tain it ;  when  this  is  done,  and  a  bill  of 
particulars  is  made  out  and  delivered  to 
the  purchaser,  who  pays  the  purchase 
money,  or  a  portion  of  it,  the  contract  be- 
came executed,  and  the  auctioneer  will 
not  afterwards  be  permitted  to  allege  a 
mistake  in  quantity.  Burgoyne  v.  Mid" 
dleton,  4  Cal.  66. 

6.  A  sale  of  land  at  auction  where  no 
note  or  memorandum  of  sale  is  made  by 
the  auctioneer,  and  no  writing  exists  be- 
tween the  parties,  is  void  by  the  statute 
of  frauds.     People  v.  White,  6  Cal.  75. 

7.  The  duty  imposed  by  the  forty-ninth 
section  of  the  revenue  act  of  1857,  for 
selling  goods  at  public  auction,  is  not  a 
tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods,  or  the  proceeds  of  the  sale 
— the  auctioneer  being  made  the  collector 
of  the  State  for  the  amount  of  the  tax. 
State  V.  Poulterer,  16  Cal.  523. 

8.  This  duty  may  be  collected  by  ac- 
tion of  debt  by  the  State  against  the 
auctioneer ;  and  the  penal  remedy  afford- 
ed by  the  fifty-second  section  of  the  act  is 
not  an  exclusive  remedy.     lb, 

9.  The  forty-ninth  section  of  the  act 
makes  the  auctioneer  liable  to  pay  this 
duty,  and  the  meaning  is,  that  he  shall  be 
legally  held  to  pay  it.  The  fact  that  a 
bond  is  required  of  the  auctioneer,  con- 
ditioned for  the  performance  of  his  duty, 
shows  that  the  legislature  did  not  mean  to 
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restrict  his  responsibility^  to  the  penal  pro- 
vision of  the  act — as  the  bond  covers  this 
duty  of  paying  over  the  money  to  the 
State.     State  v.  PoiUterer,  16  Cal.  523. 

10.  The  criminal  process  of  the  fifty- 
second  section  is  not  a  remedy  provided 
by  the  statute  for  the  payment  of  the  duty 
imposed,  but  a  mere  provision  for  the 
punishment  of  those  who  violate  the  law. 
The  remedy  spoken  of  by  the  authorities, 
as  excluding  any  other  remedy,  means 
the  process  provided  by  the  legislature, 
whereby  the  specific  duty  may  be  enforced. 
But  under  our  act,  the  remedy  is  not  such  ; 
for,  after  the  party  has  been  fined  and  im- 
prisoned, the  duty  of  paying  over  to  the 
State  the  money  in  the  hands  of  the  auc- 
tioneer remains.     lb. 

11.  The  giving  a  bond  in  such  cases, 
instead  of  limiting  the  remedy  to  suit  on 
the  bond,  is  merely  a  cumulative  security. 
lb. 

12.  Where  a  power  is  given  by  statute, 
everything  necessary  to  make  it  effectual 
or  requisite  to  attain  the  end  is  implied ; 
and  where  the  law  requires  a  thing  to  be 
done,  it  authorizes  the  performance  of 
whatever  may  be  necessary  for  executing 
its  commands.     lb.  526. 

13.  When  a  statute  casts  upon  a  party 
an  obligation  to  pay  money  to  particular 
persons,  without  providing  a  remedy  for 
its  recovery,  an  action  of  debt  will  lie.  lb. 

14.  There  is  a  distinction  between  this 
case  and  cases  cited  against  the  result 
reached  here.  That  distinction  is,  that  in 
the  cases  of  the  creation  of  a  power  or 
duty  by  statute,  the  statute  giving  the 
power  or  casting  the  duty  is  alone  looked 
to  to  determine  the  power  given  or  duty 
cast,  and  has  provided  its  own  exclusive 
remedy  for  the  execution  of  the  power  or 
the  enforcement  of  the  duty.  The  statute 
is  complete  in  itself;  giving  a  power  or 
imposing  a  duty  on  its  own  terms — ^the 
remedy  to  be  taken  in  connection  with, 
and  as  a  part  of  the  right.  But  this  is  a 
matter  of  legal  inference  from  the  statute, 
and  this  inference  may  be  repelled  by  the 
express  language  or  the  general  scope  of 
the  act  In  this  case,  the  State's  money 
is  confided  to  a  certain  class  of  ofiicers  or 
agents  ;  bond  is  required  of  them  to  secure 
the  payment ;  the  act  declares  that  they 
shall  be  held  liable,  and  subject  to  pay 
this  money.  The  meaning  is,  not  merely 
that  they  shall  be  subject  to  punishment 


for  not  paying,  but  '^  liable  for  the  pay- 
ment " — "  the  parties  hereby  held  linible^ 
being  the  expression  used.  This  is  equiv- 
alent to  saying  that  they  shall  be  subject 
to  the  legal  course  of  proceeding  for  the 
enforcement  of  such  liabilities..  This  is 
by  suit  in  this  form.  When,  after  this,  a 
penalty  is  added  as  a  punishment  for  this 
and  other  violations  of  this  general  duty 
of  auctioneers,  by  no  rule  oi  construction 
can  it  be  held  that  this  penalty  was  intend- 
ed to  do  away  with  the  other,  and  only 
effectual  remedy  first  given ;  effect  most 
be  given  to  the  whole  statute,  and  these 
words  quoted  are  wholly  unnecessary,  if 
the  only  remedy  were  that  given  in  the 
penal  clause.     lb.  531. 

15.  Under  the  act  here,  the  auctioneer's 
liability  does  not  depend  upon  his  state- 
ment or  exhibit  of  the  sales  made  by  him. 
The  act  creates  a  liability  for  the  percent- 
age ;  and  the  provision  therein  for  the 
statement  under  oath,  is  only  a  means  for 
arriving  at,  or  enforcing  a  settlement.  If 
the  auctioneer  fail  of  his  duty  in  making 
the  statement,  he  is  in  no  better  situation 
than  if  he  discharged  it.     lb.  532. 

16.  Nor  does  the  fact  that  the  defend- 
ant was  not  licensed  as  an  auctioneer,  or 

• 

did  not  give  bond,  defeat  the  action  for 
the  duty  under  the  act.  Having  done  the 
business,  and  acted  openly  as  an  auc- 
tioneer, he  is  estopped  to  deny  the  respon- 
sibilities of  an  auctioneer.  He  cannot 
plead  his  own  wrong  in  failing  to  comply 
with  the  law  in  bar  of  his  responsibilities 
for  violating  its  provisions.     lb. 

17.  Under  the  act,  it  is  the  duty  of  the 
auctioneer  each  month  to  make  the  state- 
ment of  the  amount  of  his  sales  for  the 
month  preceding,  and  at  that  time  to  pay 
over  to  the  State  what  is  then  due  as  per 
his  statement.  No  demand  of  payment  is 
necessary.  The  auctioneer,  if  he  fail  to 
make  the  statement  or  pay  the  money,  is 
in  default  by  his  own  act,  and  is  debtor  to 
the  State  for  the  amount  so  due.     /&• 

18.  Semble:  that  the  actual  collection 
and  receipt  of  money  by  the  auctioneer 
are  not  necessary  to  create  his  liability  for 
the  duty.  This  liability  attaches  prima 
facie  upon  the  sale  of  the  goods ;  and  it 
is  for  the  auctioneer  to  show  legal  excuse 
for  no^  collecting  the  proceeds  of  sale.  lb. 

19.  If  the  auctioneer,  under  this  act, 
be  merely  the  agent  of  the  State  to  collect 
and  pay  over  its  dues  on  sales  of  goods,  it 
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is  doubtful  whether  his  liability  to  the 
State  for  the  duty  imposed  on  such  sales 
flows  from  the  statute.  By  the  common 
law,  independent  of  any  statute,  such  an 
agent  would  be  responsible  to  his  prin- 
cipal for  4he  money  so  received.  If  the 
auctioneer  chooses  to  put  himself  in  this 
relation — that  is,  accepts  and  assumes  this 
trust — ^his  liability  would  seem  not  to  flow 
from  the  statute,  but,  like  that  of  any  other 
custodian  of  funds,  would  arise  from  the 
general  law  defining  the  responsibilities  of 
such  agents.  And  the  principle  that,  as 
the  law  had  already  fixed  the  liability 
from  these  facts,  the  particular  remedy 
giren  by  the  statute  would  be  merely 
cumulative,  would  seem*  to  apply ;  but 
this  point  is  not  here  decided,     lb, 

20.  This  suit,  not  being  a  prosecution, 
but  a  civil  action  for  the  recovery  of 
money  due  the  State,  is  properly  brought 
in  the  name  of  the  State.    Ih. 


AUDITOR. 

1.  Under  the  act  of  1851,  the  county 
auditor  can  only  draw  warrants  where  the 
claim  is  audited  by  himself.  There  is  a 
defect  in  the  law,  which  this  court  cannot 
remedy  on  the  pretext  of  public  con- 
venience. Draper  v.  Noteware,  7  Cal. 
278. 

2.  An  account  audited  against  the  city 
of  San  Francisco,  but  not  paid  at  the  time 
the  consolidation  act  went  into  effect,  need 
not  again  be  audited  to  entitle  it  to  pay- 
ment.   Knox  v.  Wbodsy  8  Cal.  546. 

3.  A  county  possesses  no  power  to  al- 
low a  county  auditor  compensation  for 
the  issuance  and  cancelation  of  warrants 
drawn  on  the  county  treasurer.  People 
V.  El  Dorado  County,  15  Cal.  174. 


AUTHORITY. 

See  Agency,  Power,    Power    of 
Attorney. 


AVOIDANCE. 

1.  Matters  in  avoidance  must  be  spec- 
ially pleaded.  They  cannot  be  used  as 
defenses  under  an  answer  which  is  a  sim- 
ple denial  of  the  allegations  of  the  bill. 
Gaskill  V.  Afoore,  4  Cal.  235. 

2.  The  nonpresentation  of  the  claim  to 
an  administrator  for  his  allowance,  is  a 
matter  of  avoidance  in  an  action  on  the 
claim,  only  to  be  taken  advantage  of  by 
plea,  and  it  is  still,  in  its  nature  and  effect, 
nothing  more  than  a  matter  of  abatement. 
Miesen  v.  JIaUeck,  6  Cal.  363 ;  Falkner  v. 
Fohom's  JSa^n,  6  Cal.  412;  McCann  v. 
Sierra  County,  7  Cal.  124;  HeniichY. 
Porter,  10  Cal.  560. 

3.  The  prosecution  of  the  purpose  to 
appropriate  water  for  mining  uses  is  a 
necessary  element  of  title  ;  and  the  nega- 
tive of  this,  the  abandonment  of  the  pur^ 
pose,  is  not  so  much  matter  of  avoidance 
in  title  as  it  is  matter  showing  that  no 
title  was  ever  obtained.  Kimball  v.  Gear- 
hart,  12  Cal.  50  ;  McGarrity  v.  Byington, 
12  Cal.  431. 
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ADTHENTICATION  OF   RECORD. 
See  Exemplification  of   Record. 


AWARD. 
See  Arbitration,  IV. 


AYUNTAMIENTO. 

See  Corporation,  municipal. 
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BAIL. 

1.  The  respondents  were  bail  in  a  re- 
cognizance conditioned  for  the  appearance 
of  M.  to  answer  an  indictment  found 
against  him  on  the  nineteenth  of  April, 
1852.  M.  appeared  and  the  indictment 
was  quashed.  Another  indictment  on  the 
same  charge  was  found  by  the  grand  jury 
then  in  session,  and  M.  on  being  called 
made  default :  held,  in  an  action  upon  the 
recognizance,  that  judgment  will  not  lie 
against  the  bail.  People  v.  Lafarge^  3 
Cal.  133. 

2.  Where  a  bail  bond  is  given  to  appear 
and  answer  an  indictment,  the  complaint 
must  aver  that  the  indictment  was  found, 
or  is  pending.  People  v.  Smithy  3  Cal. 
272. 

3.  J£  the  condition  be  to  appear  "  when- 
ever the  indictment  may  be  prosecuted," 
and  there  is  no  averment  in  what  court  it 
was  prosecuted,  it  is  error ;  and  a  loose 
statement  that  the  accused  was  called  "  in 
the  court  of  sessions  ^  is  not  sufficient   76. 

4.  An  offer  of  defendant  in  a  civil  arrest 
to  surrender  himself  in  discharge  of  his 
bail  is  a  good  surrender,  and  discharges 
them  from  all  liability.  B(xbb  v.  OaJdeyy 
5  Cal.  94. 

5.  The  insufficiency  of  an  affidavit  on 
arrest  in  civil  process  cannot  be  pleaded 
as  a  defense  by  the  bail ;  by  putting  in 
bail  and  neglecting  to  be  discharged,  the 
defendant  consents  to  process  and  waives 
all  irregularity.  Matoon  v.  Eder,  6  Cal.  59. 

6.  Final  process  should  issue  in  a  civil 
action  against  the  defendant  before  the  bail 
can  become  finally  charged.     lb,  60. 

7.  The  district  attorney  can  bring  suit 
against  bail  at  any  time  after  the  adjourn- 
ment of  the  term  at  which  the  recogni- 
zance was  declared  forfeited.  People  v. 
Carpenter^  7  Cal.  403. 

8.  Sureties  on  a  bail  bond  cannot  avail 
themselves  in  defense  to  an  action  thereon 
of  an  insufficiency  of  the  justification  of 
the  undertaking.     lb, 

9.  A  bail  bond  need  not  state  in  what 
court  the  defendant  shall  appear,  as  the 
law  provides  in  what  court  he  shall  be 
tried.     lb. 

10.  The  sureties  on  a  bail  bond  of  a 
defendant  in  civil  process  are  not  bound 
to  surrender  the  defendant  within  ten  days 
after  judgment  against  him ;  only  within 


ten  days  after  the  issuing  of  an  execution. 
Allen  V.  Breslauer,  8  Cal.  554. 

11.  Where  the  defendants  were  sure- 
ties in  a  recognizance  for  the  appearance 
of  one  H.,  who  was  charged  with  the 
crime  of  receiving  two  mules  Alleged  to 
have  been  stolen,  and  an  indictment  was 
found  against  H.  for  "receiving  stolen 
goods : "  held,  that  it  does  not  follow  from 
this  general  description  of  the  indictment 
that  it  was  for  the  some  crime  mentione<{ 
in  the  recognizance.  People  v.  Hunter, 
10  Cal.  503. 

12.  Where  an  assignment  of  a  note  and 
mortgage  has  been  made  to  the  plaintiffs 
to  indemnify  them  as  sureties  on  a  bail 
bond  for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is  proper 
for  them,  as  such  assignees,  to  institute 
suit  on  the  note  and  mortgage,  and  a  de- 
cree of  foreclosure  in  such  case,  with  di- 
rections to  pay  the  money  into  court,  ta 
await  the  further  decree  of  the  court  is 
proper,  or  at  least,  there  is  no  error  in 
such  a  decree  to  the  prejudice  of  the  de- 
fendants.    HuTUer  V.  Lerauy  11  Cal.  12. 

13.  In  suit  in  the  district  court,  on  a 
bond  given  in  the  court  of  sessions  for  the 
appearance  there  of  a  party  indicted  for 
misdemeanor — the  court  of  sessions  hav- 
ing declared  the  bond  forfeited  for  non- 
appearance— the  sureties  cannot  defend  on 
the  ground  that  the  judgment  of  forfeiture 
was  erroneous.  That  judgment  cannot  be 
thus  revised.    People  v.  Wolf,  1 6  Cal.  385. 

14.  The  question,  whether  a  party  in- 
dicted for  misdemeanor  has  an  absolute 
right  to  appear  by  attorney  and  defend,  so 
as  to  prevent  the  forfeiture  of  his  bond, 
not  passed  on.     Jb,  386. 


BAILMENT. 

1.  An  innkeeper,  like  a  common  car- 
rier, is  the  insurer  of  the  goods  of  his 
guest,  and  is  bound  to  keep  them  safe  from 
burglars  and  robbers  without  as  well  as 
thieves  within  his  house;  but  he  can  be 
held  to  this  strict  liability  only  for  such 
goods  as  are  brought  into  his  house  by 
travelers  in  the  character  of  guests.  Jfo- 
teer  v.  Brown,  1  Cal.  229. 

2.  The  jury  should  decide  whether  the 
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article  was  taken  to  the  inn  by  the  guest 
in  his  character  of  guest,  in  which  event 
the  innkeeper's  liability  would  cover  all 
ksses,  or  whether  after  he  became  a  guest 
it  was  deposited  there  in  the  nature  of  an 
ordinarj  bailment.     Ih,  231. 

3.  A  common  carrier  is  not  liable  for 
the  loss  of  the  goods  entrusted  to  him  for 
carriage,  where  it  is  understood  that  he  is 
to  receive  no  compensation  for  the  car- 
nage, and  where  he  has  exercised  ordi- 
nary diligence  in  taking  care  of  them ;  in 
such  case  he  is  liable  only  as  a  bailee  with- 
out hire.  Fay  v.  SUamer  New  Worlds  1 
Cal.  349. 

4.  A  party  depositing  securities  for  pay- 
ment of  a  debt,  or  advancements  made 
thereon,  may  i^ree  that  they  shall  be  sold 
at  the  option  or  pleasure  of  the  creditor. 
H^  V.  Argeniiy  3  Cal.  157. 

5.  Plaintifl^  drew  upon  the  defendant, 
who  held  the  deposit,  directing  him  to  pay 
them  ^  from  the  proceeds  of  the  securities 
In  his  hands : "  this  was  held  to  give  an 
authority  to  the  pluntifif  to  sell  the  securi- 
ties deposited  to  meet  the  drafts.     lb, 

6.  Personal  property  may  be  pledged, 
mortgaged,  hypothecated  or  placed  in  trust 
upon  such  terms  and  conditions  as  the 
jHuties  may  agree  upon,  and  courts  of  law 
will  be  governed  by  the  language  of  the 
contract  in  each  particular  case.    Ih.  159. 

7.  Parties  appointed  as  assignees  of  an 
insolvent  firm,  in  a  proceeding  in  insolv- 
ency which  was  illegal  and  void,  are  mere- 
ly the  custodians,  receivers  or  bailees  of 
the  fund  in  their  hands  by  virtue  of  the 
order  of  the  court,  and  only  hold  it  sub- 
ject to  the  direction  of  the  court  Adams 
y.HadM^  6  Cal.  115. 

8.  A  pledge  is  a  bailment,  which  is  re- 
dprocally  beneficial  to  both  parties,  and 
the  bailee  must  exercise  ordinary  diligence 
in  the  care  and  custody  of  the  goods 
pledged ;  and  he  is  responsible  for  ordi- 
nary negligence.  What  will  amount  to 
ordinary  negligence  must  depend  on  the 
circumstances  of  the  transaction  and  the 
character  of  the  pledge.  St.  Losky  v.  Da* 
vidum,  6  CaL  647. 

9.  The  execution  and  delivery  of  cer- 
tificates of  deposit  by  creditors  of  an  in- 
solvent firm  to  a  receiver  for  money  de- 
posited with  the  creditors,  changed  their 
character  frcMU  being  custodians  of  the 
funds  to  that  of  mere  debtors  of  the  insolv- 
ents.   NagUe  v.  Palmer^  7  CaL  548. 


10.  When  the  property  converted  has  a 
fixed  value,  the  measure  of  damages  is 
that  value  with  legal  interest  from  the 
time  of  the  conversion ;  when  the  value 
is  fluctuating,  the  plaintiff  may  recover 
the  highest  value  at  the  time  of  the  con- 
version, or  at  any  time  afterwards.  Niek- 
ersan  v.  Chatterton^  7  Cal.  572;  Douglass 
V.  Kraft,  9  Cal.  563 ;  Phelps  v.  Owens,  11 
Cal.  24. 

11.  All  conversions  of  money  or  prop- 
erty by  a  bailee  are  not  "ipso  facto  un- 
lawful or  felonious  under  our  statute.  The 
word  *  bailee,'  under  our  criminal  statute, 
must  be  construed  in  a  limited  sense,  as 
designating  *  bailees'  to  keep,  transport  and 
deliver."     People  v.  Cohen,  8  Cal.  43. 

12.  Indictments  under  the  statute  against 
"bailees"  should  distinctly  set  forth  the 
character  of  the  bailment,  the  mode  of 
conversion,  the  description  of  the  property 
and  its  value.  People  v.  Cohen,  8  Cal. 
44;  People  v,  Peterson,  9  Cal.  315. 

13.  In  an  action  by  the  bailor,  the  bailee 
will  not  be  allowed  to  set  up  title  in  a  third 
party,  except  where  the  bailor's  possession 
was  obtained  by  fraud;  and  where  the 
real  owner  of  the  property  appears  and 
asserts  his  right  to  the  same,  the  bailee 
may  show  that  the  bailor  acquired  posses- 
sion of  the  goods,  either  fraudulently,  tor- 
tiously  or  feloniously,  without  having  ob- 
tained any  right  thereto.  Hayden  v.  Davis, 
9  Cal.  574. 

*  14.  When  a  bailee  disclaims  his  relation 
to  the  bailor,  he  cannot  claim  the  right  to 
require  a  demand  for  the  money,  before 
interest  is  charged  against  him.  Dickin- 
son V.  Owen,  11  Cal.  76. 

15.  A  party  depositing  money  for  a 
wager  in  the  hands  of  a  third  person  may 
retract  the  illegal  act ;  the  person  holding 
it  as  the  bailee  of  the  depositor,  who  may 
resume  it  any  time  before  it  is  paid  over 
to  the  winner.  Hardy  v.  Hunt,  11  Cal. 
348. 

16.  A  writ  placed  in  the  sheriff's  hands 
on  Sunday  cannot  be  officially  received 
by  him  on  that  day.  It  can  only  be  con- 
sidered officially  in  his  hands  when  Sun- 
day has  expired;  it  is  a  mere  bailment 
which  bound  him,  probably  as  a  man,  but 
did  not  bind  him  as  a  sheriff,  and  if  he 
chose  to  disregard  it  entirely,  we  do  not 
see  that  he  would  be  bound  as  an  officer. 
Whitney  v.  Butterfeld,  13  Cal.  342. 

17.  Where  a  redemptioner,  under  the 


174 


BANKS.— BAR,  PLEA  IN. 


Banks. — Bar,  Plea  in. 


Statute,  pays  to  the  sheriff  an  excess  of 
money  under  protest,  as  to  the  excess,  the 
payment  is  not  compulsory,  and  the  sher- 
iff is  the  bailee  of  the  redemptioner  as  to 
the  excess,  who  may  recover  it  back  on 
demand,  the  money  not  having  been  paid 
over  to  the  redemptionee.  McMillan  v. 
Visher,  U  Cal.  241. 

18.  Where  plaintiff  deposits  money 
with  defendant  to  be  loaned  out  from  time 
to  time,  the  interest  to  be  collected,  and 
principal  and  interest  held  by  him  for 
plaintiff  until  called  for,  there  is  a  contin- 
uous trust,  and  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  defend- 
ant until  afler  demand  made  by  plaintiff. 
Baker  v.  Joseph^  16  Cal.  176. 

19.  In  such  case,  if  defendant  used  the 
money  himself,  he  would  be  like  a  guard- 
ian using  his  ward's  money,  and  be  re- 
garded as  a  borrower  upon  the  same  terms 
upon  which  he  could  have  loaned  to  oth- 
ers,    lb, 

20.  A  man  may  steal  his  own  property, 
if  by  taking  it  his  intent  be  to  charge  a 
bailee  with  the  property,  and  thus  impose 
a  loss  upon  him.  People  v.  Stone,  16  Cal. 
371. 
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BANKS  AND  BANKING. 

1.  Under  the  insolvent  act  of  1851,*  a 
banker  could  not  file  his  petition  and  claim 
its  benefit,  and  whei*e  his  petition  shows 
upon  its  face  that  he  was  a  banker,  and 
the  debts  ai*e  due  in  such  capacity,  the 
court  has  no  jurisdiction  of  the  case.  Co- 
hen  V.  Barrett,  5  Cal.  210. 

2.  Under  the  corporation  act  of  1850, 
corporations  are  by  any  device  restricted 
from  carrying  on  the  business  of  banking 
or  forming  moneyed  corporations.     They 

*  The  unendmont  to  th>s  Insolvent  act  of  March  12th, 
18fi8,  pennlts  bankers  to  file  their  petitions  and  dlstrlbate 
their  assets  pro  rata,  but  does  not  discharge  the  indebted- 
ness created  as  a  banker. 


are  prohibited  from  issuing  bills  or  notes 
upon  loans,  or  for  circulation  as  money — 
that  is,  they  shall  not  lend  their  credit. 
But  they  may  borrow  money  upon  bills, 
but  cannot  so  loan.  Magee  v.  Mokelumne 
Bill  a  and  M  Co.,  5  CaL  259. 

3.  The  defendant,  indebted  to  the  plaint- 
iff, a  banker,  paid  an  account  in  the  bank 
to  one  of  the  clerks,  and  on  a  subsequent 
day  agreed  to  lend  the  clerk  the  amount 
thus  paid,  who  took  the  money  and  used 
it,  and  the  amount  thus  paid  was  never 
credited  to  the  defendant  on  the  books  of 
the  plaintiff:  held,  that  the  amount  paid 
by  defendant,  in  the  usual  way  of  business, 
was  a  legal  payment,  and  that  defendant 
lost  all  control  over  it  Rhodes  v.  Hink- 
ley,  6  Cal.  284. 

4.  Where  a  bill  of  exchange  was  head- 
ed with  the  name  of  a  banking  office,  and 
when  paid  was  to  be  charged  to  that  office, 
and  was  signed  by  a  person  as  agent:  held, 
that  the  agent  was  not  personally  respons- 
ible thereon.  Sayre  v.  Nichols,  7  CaL 
542 ;  overruling  same  case,  5  Cal.  488. 

5.  Where  A,  the  teller  of  a  bank,  draws 
a  check  in  favor  of  B,  payable  at  a  fiiture 
day  at  the  bank  whereof  he  is  teller,  and 
the  check  is  presented  for  payment,  and  A 
informs  the  person  that  it  will  not  be  paid, 
and  refuses  payment  as  teller  of  the  bank : 
held,  that  protest  was  not  necessary  as 
against  A,  and  no  other  notice  of  nonpay- 
ment need  be  given.  Minium  v.  Fisher^ 
7  Cal.  574. 

6.  After  the  issuance  of  certificates  of 
deposit,  there  is  nothing  in  the  possession 
of  the  bankers  belonging  to  the  party 
upon  which  an  attachment  could  fasten. 
McMillan  v.  Richards,  9  Cal.  418. 
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1.  Infancy  is  a  good  defense  to  an  ac- 
tion on  an  executory  contract,  though  the 
defendant  did  not  disaffirm  it  on  coming  of 
age.     Buzzell  v.  Bennett,  2  Cal.  102. 

2.  A  judgment  for  the  maker,  in  a  suit 
by  the  last  endorsee  of  a  note  in  an  agreed 
case,  is  a  bar  to  a  subsequent  suit  by  a 
prior  indorsee,  against  the  maker.  Bidle' 
man  v.  Kewen^  2  CaL  250. 
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3.  If  a  defendant  fail  to  plead  the  stat- 
ute of  limitations  at  the  proper  time,  he 
will  not  be  permitted  to  amend  his  answer 
so  as  to  introduee  the  plea,  unless  it  be  in 
furtherance  of  justice.  Cooke  v.  Spears^ 
2CaL411. 

4.  Where  the  plea  of  a  statute  is  claim- 
ed as  a  mere  legal  right,  it  must  be  plead- 
ed in  the  first  instance,  and  has  no  day  of 
grace  thereafter.     Ih. 

5.  Where  a  bill  disdosed  that  the  same 
subject  matter  had  been  litigated  between 
the  same  parties  in  a  prior  suit,  and  that 
in  the  said  suit  the  plaintiff  in  this  suit 
had  set  up  the  same  equity  which  he 
daima  by  this  bill,  the  bill  was  ordered  to 
be  dismissed.  Burnett  v.  Ktlbaumey  3 
Cal.  327. 

6.  In  the  case  of  the  successive  occu- 
pancy of  seyeml  places  as  residences,  the 
recovery  of  any  one  of  them  by  the  wife, 
as  a  homestead,  would  bar  her  recovery  of 
any  other  as  such.  Taylor  v.  HargouSy  4 
CaL273. 

7.  A  sued  B  for  twenty-two  head  of 
cattle,  and  recovered  a  verdict  for  twelve 
head,  which  was  accepted  and  allowed  to 
stand.  C,  who  held  under  B,  was  then 
sued  for  the  remainder  of  the  cattle :  held, 
that  if  A  had  commenced  another  suit 
against  B,  his  former  recovery  would  have 
been  a  complete  bar  to  the  action,  and  that 
if  B  could  plead  the  former  recovery  in 
bar,  so  could  C  who  claimed  immediately 
through  B.  Cunningham  v.  Harris,  5 
CaLSl. 

8.  A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  subsequent  action.  It 
is  only  so  where  it  determines  the  whole 
merits  of  the  case.  Robinson  v.  Howard, 
5  Cal.  429. 

9.  The  provbions  of  the  criminal  code, 
which  empowers  the  courts  to  set  aside  in- 
dictments on  motion  of  the  prosecution,  is 
not  limited  to  cases  of  defects  in  the  in- 
strument itself,  and  such  a  dismissal  is  no 
bar  to  a  subsequent  prosecution  for  the 
same  offense,  when  it  amounts  to  a  felony. 
People  V.  March,  6  Cal.  546. 

10.  The  great  necessity  for  a  correct 
description  of  commercial  paper,  when 
sued  on,  is  to  enable  one  recovery  to  ope- 
rate as  a  bar  to  any  subsequent  action  for 
the  same  cause.  Farmer  v.  Cram,  7  Cal. 
136. 

11.  The  judgment  of  a  court  of  compe- 
tent jurisdiction  directly  upon  the  point, 


is  as  a  plea,  a  bar  and  as  evidence  con- 
clusive between  the  same  parties  upon  the 
same  matter  directly  in  another  court. 
Love  V.  Waltz,  7  Cal.  252. 

12.  Where  an  insolvent  was  liable  on  a 
note  made  by  S.  to  him,  and  by  him  en- 
dorsed to  R.,  and  by  him  to  M.,  and  de- 
scribes the  same  in  his  schedule,  viz :  "  To 
R.  I  am  contingently  liable  for  $1,000  and 
interest,  as  endorser  for  one  S.  upon  a 
promissory  note,  made  and  executed  by 
said  S.  to  said  R. :"  held,  that  the  descrip- 
tion was  insufficient  for  inaccuracy,  and 
that  his  discharge  in  insolven(}y  is  no  bar 
to  a  recovery  on  the  note.  McAllister  v. 
Strobe,  7  Cal.  431. 

13.  If  a  judgment  would  not  support 
an  action  by  the  plaintiff  against  the  de- 
fendants, it  must  be  equally  unavailing 
when  offered  in  support  of  a  plea  of  for- 
mer recovery  in  an  action  upon  the  origi- 
nal demand.     Kane  v.  Cook,  8  Cal.  457. 

14.  A  plea  of  a  former  suit  pending  is 
no  bar  to  an  action,  where  the  complaint 
in  the  former  suit  is  so  defective  that  a 
judgment  rendered  thereon  would  be  a 
nullity.     Reynolds  v.  Harris,  9  Cal.  340. 

15.  Where  it  appear  upon  the  face  of 
the  complaint  that  the  suit  is  barred  by 
lapse  of  time,  the  defendant  may  demur. 
Sublette  v.  Tinney,  7  Cal.  425. 

16.  The  doctrine  of  recrimination  or 
compensatium  criminum,  applicable  in 
suits  for  divorce,  and  the  several  offenses 
which  by  the  statute  constitute  grounds  of 
divorce,  are  pleadable  in  bar  to  such  suits, 
the  one  to  the  other,  within  the  principle 
of  the  doctrine.  Conant  v.  Cojiant,  10 
Cal.  256. 

17.  An  instrument  for  the  sale  of  part- 
nership property,  in  presenti,  is  valid, 
though  one  of  the  parties  named  in  the  cap- 
tion as  parties  of  the  first  part  did  not  sign 
the  same;  especially  where  such  party 
does  not  complain  and  the  rights  of  the 
other  partners  are  in  no  degree  affected 
by  it ;  and  the  agreement  is  no  bar  to  an 
action  by  bill  of  one  of  the  partners  against 
the  others,  for  an  account  and  dissolution, 
and  sale  of  the  partnership  property.  Cay* 
ton  V.  Walker,  10  Cal.  456. 

18.  Plaintiff  brought  an  action  of  re- 
plevin against  the  defendants  to  recover 
certain  property,  and  obtained  a  judgment 
for  its  illegal  detention ;  defendants  paid 
the  damages,  but  the  property  was  not  re- 
stored.    Plaintiff  then  brought  an  action 
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of  trover  to  recover  the  value;  defend- 
ants plead  the  former  recovery  as  a  bar : 
held,  that  the  judgment  in  replevin  did 
not  constitute  a  bar  to  the  action  of  trover 
— ^the  judgment  in  replevin  not  having 
been  satisfied.  Nickerson  v.  Califoruia 
Stage  Co.,  10  Cal.  521. 

19.  In  an  action  brought  by  an  agent 
in  his  own  name  for  a  trespass,  in  taking 
and  converting  coin  from  the  possession  of 
the  agent,  in  which  action  the  jury  found 
that  the  coin  belonged  to  the  principal, 
and  gave  only  nominal  damages,  is  no  bar 
to  an  action  by  the  principal  for  such  coin. 
Pico  V.  Webster,  12  Cal.  141. 

20.  A  judgment  against  one  on  a  joint 
contract  of  several,  bars  the  action  against 
the  others,  even  though  the  latter  were 
dormant  partners  unknown  to  the  plaintiff 
when  the  original  action  was  brought. 
Brady  v.  Reynolds,  13  Cal.  33. 

21.  A  judgment  against  one  or  more 
guarantors  of  a  note  bars  the  action  against 
the  others.  When  the  contract  is  joint, 
and  not  joint  and  several,  the  entire  cause 
of  action  is  merged  in  the  judgment     Ih. 

22.  A  note  for  five  hundred  dollars  to 
the  order  of  Alfred  McCarty  is  insuffi- 
ciently described  where  the  insolvent 
schedule  simply  states  "  Alfred  McCarty, 
borrowed  money,  April,  1855,  $500 ;"  and 
a  discharge  in  such  case  is  no  bar  to  a  suit 
on  the  note.  Mc  Catty  v.  Christie,  1 3  Cal.  8 1 . 

23.  A  suit  at  law  to  recover  a  judgment 
against  an  administrator  for  money  embez- 
zled by  his  intestate,  pending  which  a  bill 
in  equity  was  filed  to  recover  the  property 
bought  with  the  money,  and  prosecuted  to 
a  decree  after  judgment  was  taken  at  law 
for  the  amount,  evidences  no  such  distinct 
and  deliberate  choice  to  take  the  general 
claim  on  the  estate  in  lieu  of  the  claim  on 
this  property,  as  to  bar  plaintiff  from  pros- 
ecuting his  equitable  claim.  Wells  v.  Rob- 
inson, 13  Cal.  143. 

24.  The  cases  in  which  dismissal  of  an 
appeal  will  not  operate  as  a  bar  to  a  sec- 
ond appeal,  and  hence  not  as  an  affirm- 
ance of  the  judgment  below,  are  those 
where  the  dismissal  has  been  made  upon 
some  technical  defect  in  the  notice  of  the 
appeal,  or  the  undertaking,  or  the  like. 
The  bar  operates  where  the  dismissal  is 
for  want  of  prosecution,  and  the  order  is 
not  vacated  during  the  term,  or  the  dis- 
missal is  on  the  merits.  Karth  v.  Light, 
15  CaL  326. 


25.  The  complaint  contained  two  counts : 
one  upon  a  special  contract  for  the  sale 
and  delivery  of  the  goods ;  the  other  for  a 
claim  upon  goods  sold  and  delivered.  An- 
swer denied  the  contract,  and  the  other 
allegations  of  the  complaint ;  but  set  up  a 
contract  between  the  parties  somewhat 
different,  containing  a  guaranty  as  to  qual- 
ity, and  alleging  tibat  the  quality  of  the 
goods  was  not  in  accordance  with  the  con- 
tract, and  the  breach  was  relied  on  as  a 
complete  defense.  Evidence  was  intro- 
duce upon  all  the  issues  made  by  the 
pleadings.  The  court  instructed  the  jury 
that,  ^^  if  the  plaintiffs,  on  the  day  the  con- 
tract matured,  presented  their  account  and 
offered  to  deliver  the  goods,  they  fulfilled 
the  contract  on  their  part ;  and  if  the  de- 
fendants did  not,  within  a  reasonable  time 
and  within  the  custom  of  'the  trade,  make 
their  objection  to  the  article  sold,  and  of- 
fer to  rescind  the  contract,  they  are  bound 
by  it,  and  plaintiffs  should  recover."  The 
plaintiffs  had  verdict  and  judgment  for  the 
price :  held,  that  in  a  subsequent  action 
by  the  defendants  against  plaintiffs,  on  the 
breach  of  the  warranty,  for  the  difference 
in  value  between  the  goods  delivered  and 
those  contracted  for,  the  former  suit  is  no 
bar ;  that  the  matter  in  dispute,  to  wit : 
this  breach  of  warranty,  was  not  adjudged ; 
that  the  instruction  of  the  court  took  that 
question  from  the  jury,  and  directed  them 
to  decide  the  rights  of  the  parties  upon 
other  considerations.  Earl  v.  BvU^  15 
Cal.  425. 


BAYS,  RIVERS,  ETC. 
See  "Water  Courses. 


BILL  AND  ANSWER. 
See  Answer,  Complaint,  Pleading. 
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BILL  IN  CHANCERY. 

See  Complaint,  Equity. 


BILL  OF  EXCEPTIONS. 

See  Exceptions. 


BILLS    OF    EXCHANGE    AND 
PROJVnSSORY  NOTES. 

I.  In  genera). 
II.  Execution  of  a  Note. 

1.  When  executed  by  an  Agent. 

2.  As  Surety. 

3.  As  Guarantor. 

4.  As  Trustee. 

5.  Proof  of  Execution. 
m.  Notice  and  Protest. 

1.  Notice  of  Nonpayment. 
3.  Protest. 
IV.  Proof  of  Endorsement. 
V.  Endorser  as  a  Witness. 
VI.  Acceptance  of  a  Bill. 
VIL  Alteration  of  a  Bill  or  Note. 
Till.  Demand  of  a  Note  or  Bill. 
IX.  Actions  on  a  Note. 
1.  Defense. 

a.  Want  of  Consideration. 

b.  Fraudulent  Consideration. 
X.  Payment. 

1 .  Extension  of  time  of  Payment. 
XL  Interest  on  a  Bill  or  Note. 
XII.  Notes  described  in  Insolvent's  schedule. 
XIII.  Notes  secured  by  Mortgage. 


^ 


I.  In  general. 


L  The  captain  of  a  vessel  drew  on  his 
owner  for  six  hundred  dollars  to  defray 
the  expenses  of  the  first  mate,  who  was 
injured  on  the  voyage,  and  whom  it  be- 
came necessary  to  leave  on  shore  for  his 
leeovery.  In  an  action  by  the  captain 
tgvnsi  the  owner  for  wages,  the  owner 
cbimed  to  offset  the  draft  on  the  ground 
that  the  captain  was  liable  for  it,  but  did 
12 


not  produce  the  draft  or  show  payment  of 
it :  held,  that  this  offset  could  not  be  made. 
Wakeman  v.  Vanderbilt,  3  Cal.  382. 

2.  When  a  partner  makes  a  note  in  the 
name  of  the  copartnership,  it  will  render 
all  the  partners  liable  to  a  bona  fide  hold- 
er, although  it  has  no  relation  to  the  co- 
partnership business,  and  the  other  part- 
ners were  wholly  ignorant  of  the  transac- 
tion and  were  even  intentionally  defraud- 
ed by  the  copartner.  Htch  v.  Davisy  4 
Cal.  22 ;  6  Cal.  142. 

3.  An  objection  that  securities  sued  on 
are  not  promissory  notes  must  be  taken 
advantage  of  by  demurrer,  and  a  demur- 
rer having  been  filed  without  pointing  out 
this  objection,  it  must  be  considered 
waived.     Powell  v.  RosSy  4  Cal.  198. 

4.  A  negotiable  note  taken  after  ma- 
turity is  subject  to  all  existing  equities  be- 
tween the  maker  and  payee ;  but  not  such 
as  subsisted  between  the  maker  and  any 
intermediate  holder.  Vinton  v.  CrowBy  4 
Cal.  309. 

5.  The  second  of  a  foreign  bill  of  ex- 
change drawn  here,  payable  at  sight,  was 
presented  to  the  drawee,  and  payment  be- 
ing refused,  it  was  duly  protested.  After- 
wards, and  before  suit  was  brought,  the 
first  of  exchange  was  paid  to  the  holder, 
with  interest  and  cost  of  protest:  held, 
that  the  drawer  was  released  from  the 
payment  -of  damages  for  the  dishonor  of 
second  of  exchange.  Page  v.  Warner,  4 
Cal.  395. 

6.  A  married  woman  has  no  power  to 
make  a  contract,  and  the  execution  of  a 
promissory  note  is  not  an  exception  to  the 
rule.     Simpers  v.  Sloan^  5  Cal.  458. 

7.  The  holder  of  negotiable  paper  en- 
dorsed before  maturity  is  supposed  to  be 
the  bona  fide  owner  of  the  same,  and  all 
intendments  are  in  favor  of  his  right  to  re- 
but, which  it  is  necessary  to  show  by  com- 
petent testimony  that  he  is  not  the  bona 
fide  holder,  or  that  the  note  was  not  en- 
dorsed until  after  maturity,  of*  some  other 
fact  from  which  the  law  will  imply  fraud. 
Palmer  v.  Goodwin,  5  Cal.  459. 

8.  The  power  to  make  a  note  is  not  one 
of  the  express  corporate  powers  of  an  as- 
sociation, but  only  an  incident  to  those 
powers.  Smith  v.  Eureka  Flour  Mills,  6 
Cal.  7. 

9.  In  an  action  for  contribution  on  a 
promissory  note  between  joint  obligors, 
the- statute  of  limitations  does  not  begin  to 
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run  antil  after  the  payment  of  the  debt  by 
the  plaintiff.  Sherwood  v.  Dunbar,  6  Cal. 
54. 

10.  Where  the  second  of  a  set  of  bills 
of  exchange  was  presented  and  protested, 
owing  to  the  absence  of  the  drawee,  and 
the  first  of  exchange  arrived  nine  days  af- 
ter and  was  paid,  with  costs  of  protest  of 
the  second,  and  two  months  after  suit  was 
commenced  on  the  protested  bill:  held, 
that  in  an  action  for  malicious  prosecution 
of  said  suit,  the  question  whether  the 
plaintiffs  in  said  suit  knew  that  the  biU 
was  in  fact  paid  at  the  time  when  they 
commenced  suit  was  a  question  for  the  ju- 
ry.    Weaver  v.  Page,  6  Cal.  684. 

11.  The  fact  that  the  bill,  by  the  usual 
conveyance,  reached  its  destination  within 
a  month  from  its  date,  was  sufficient  to 
raise  a  presumption  that  defendants  had 
received  notice  of  payment  in  double  that 
time.     lb. 

12.  The  great  necessity  for  a  correct 
description  of  commercial  paper  when 
sued  on  is  to  enable  one  recovery  to  ope- 
rate OS  a  bar  to  any  subsequent  action  for 
the  same  cause.  Farmer  v.  Oram,  7  Cal. 
136, 

13.  An  order  drawn  upon  a  party  is 
prima  facie  an  assignment  of  the  debt  due 
from  the  defendant.     McEwen  v.  Johnson, 

7  Cal.  260 ;  Wheatley  v.  Strobe,  12  Cal. 
192 ;  Pope  v.  HiUh,  14  Cal.  408. 

14.  The  holder  of  a  negotiable  promis- 
sory note  is  prima  facie  the  owner  thereof 
for  a  valuable  consideration.  Frank  v. 
Brady,  8  Cal.  47. 

15.  A  draft  or  order  by  A  on  B,  to  pay 
C  or  order  the  balance  due  A  by  B,  is  not 
a  negotiable  security,  not  being  for  any 
fixed  sum ;  but  if  endorsed  by  B  ^  bal- 
ance due  $1,293.  75  "  over  his  signature, 
it  becomes  a  promise  by  B  to  pay  C  or 
his  order  that  sum,  and  is  negotiable. 
Garwood  v.  Simpson,  8  Cal.  104. 

1 6.  Conceding  that  the  words  "  for  value 
received "  were  not  in  the  note  executed 
by  defendant,  still  the  instrument  would 
have  had  the  same  legal  effect  People  v. 
McDermoU,  8  Cal.  291. 

17.  Giving  a  promissory  note  payable 
at  a  future  time  for  a  preexisting  debt 
does  not  discharge  it  Its  only  effect  is  to 
suspend  the  right  of  recovery  until  the 
maturity  of  the  note.     Brewster  v.  Bours, 

8  Cal.  506. 

18.  The   possession  of  a  promissory 


note,  whether  obtained  before  or  after  ma- 
turity, is  prima  facie  evidence  of  owner- 
ship. The  transfer,  with  or  without  value, 
confers  upon  the  holder  the  right  of  ac- 
tion, and  a  consideration  need  not  be 
proved  unless  a  defense  is  interposed 
which  would  otherwise  preclude  a  recov- 
ery.    McOann  v.  Lewis,  9  Cal..  246. 

19.  The  destruction  of  notes  in  no  res- 
pect impairs  the  liability  of  the  maker  or 
the  right  of  the  plaintiff  to  recover  upon 
them ;  it  only  impairs  the  evidence  of  the 
liability  of  the  maker.  Bagley  v.  JSaian, 
10  Cal.  148. 

20.  Where  a  husband  and  wife  execu- 
ted a  joint  and  several  promissory  note : 
held,  that  the  note  was  only  obligatory  as 
the  individual  contract  of  the  husband. 
Luning  v.  Brady,  10  Cal.  267. 

21.  The  maker  upon  the  face  of  a  note, 
with  whatever  motive  or  purpose  he  may 
sign  it,  is  bound  by  the  contract  which  he 
signs,  according  to  the  legal  effect  and 
meaning  of  the  words,  and  cannot  vary  it 
by  parol.     Aud  v.  Magruder,  10  Cal.  289. 

22.  The  difference  between  a  maker 
and  an  endorser  or  guarantor  is,  that  the 
contract  of  the  first  by  its  terms  imports 
an  unconditional  obligation  to  pay  money ; 
that  of  the  last  by  its  terms  imports  a  con- 
ditional obligation.     Ih.  290.  * 

23.  A  notice  of  garnishment  previous 
to  the  maturity  of  the  note  does  not  oper- 
ate as  a  garnishment  of  the  amount  in 
the  hands  of  the  garnishee.  Gregory  v. 
Biggins,  10  Cal.  340. 

24.  From  the  very  nature  of  a  promis- 
sory note  it  is  evident  that  before  its  ma- 
turity the  indebtedness  of  the  maker 
thereon  cannot  be  the  subject  of  attach- 
ment. His  obligation  is  not  to  the  payee 
named  in  the  note,  but  to  the  holder,  who- 
ever he  may  be.     lb, 

25.  The  presumption  is  that  promissory 
notes  are  given  upon  a  valid  considera- 
tion, but  this  presumption  being  rebutted, 
the  necessity  is  thrown  upon  the  holder  of 
proving  that  he  received  it  in  good  ^th, 
without  notice  of  the  illegality  of  the  con- 
sideration. FtUler  V.  Butchings,  10  Cal. 
526. 

26.  A  court  of  equity  will  not  exercise 
jurisdiction  to  compel  the  surrender  and 
cancelation  of  a  promissory  note  past  due, 
as  the  party  has  a  clear  remedy  at  law, 
for  it  would  come  into  the  hands  of  an  as- 
signee charged  with  the  same  defenses  and 
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eqaides  as  attached  to  it  in  the  hands  of 
the  payee.  Letins  v.  Tobias^  10  Cal.  578 ; 
SmUh  Y.  Sparrow.'lZ  Cal.  597. 

27.  The  following  written  order  pos- 
sesses alt  the  requisites  of  an  Inland  bill 
of  exchange :  "^  Please  pay  to  the  bearer 
of  these  lines  two  hundred  dollars,  and 
charge -the  same  to  my  account."  The 
word  **  please "  does  not  alter  the  charac- 
ter of  the  instrument.  Wheadey  v.  Strobe, 
12  Cal.  97. 

28.  At  common  law,  a  note  made  paya- 
ble to  the  wife  would  prima  facie  be  the 
property  of  the  husband,  who  could  en- 
dorse it  in  his  own  name.  Tryon  v.  Sut" 
ton,  13  Cal.  493. 

29.  An  order  in  the  following  words : 
"Messrs.  F.  Huth  &  Co.,  please  hold  to 
the  order  of  William  Pope  &  Sons,  of 
Boston,  fi^e  hundred  pounds  sterling,  of 
insurance  effected  on  cargo  per  bark  El- 
Tira,  and  oblige,"  etc.,  is  an  equitable  as- 
signment of  the  funds  in  the  hands,  or  to 
come  into  the  hands,  of  the  drawees  to  the 
payees.     Pope  v.  j3uM,  14  Cal.  407. 

30.  To  enable  a  vendor  of  goods  to  re- 
scind the  sale  he  must  offer  to  return  the 
notes  given  for  the  goods ;  but  this  order 
can  be  made  at,  or  any  time  before,  the 
trial.     CoghiU  v.  Boring,  15  Cal.  218. 

31.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc,  setting  out 
a  copy ;  that  plaintiff  is  holder  by  trans- 
fer from  the  payee,  etc. ;  and  that  defend- 
ant is  indebted  to  plaintiff  thereon  in  the 
sum,   etc     The   complaint    then    avers: 
**  Plaintiff  further  shows  that  afler  said 
note  was  executed,  etc.    *    ♦    ♦    defend- 
ant, by  virtue  of    *     *    *     proceedings 
in  insolvency,  etc.     *     *     *     claims  to 
have  been  ^scharged  from  the  payment 
of  the  note  and  debt  hereinbefore  men- 
tioned; and  plaintiff  further  shows  that 
after  said  discharge  as  aforesaid,  on  or 
about     ♦    *    «     defendant    promised" 
the  payee  and  other  persons  that  he  would 
pay  saod  note  to  said  payee  on  demand, 
etc ;  and  that  defendant  thereby  revived 
Eaid  obUgation,  etc:  held,  that  the  com- 
plaint does  not  set  up  two  causes  of  ac- 
tion; that  the   gravamen  of  the  action 
was  designed  to  be  the  promise,  the  previ- 
ous indebtedness  being  averred  as  matter 
of  indncement.     Smith  v.  Richmond^  15 
OiiL502. 

32.  Plaintiff  herein  having  rested  his 
case  upon  proving  his  note,  and  defendant 


not  introducing  any  proof  of  his  discharge 
in  insolvency,  the  court  below  instructed 
the  jury  to  find  for  plaintiff,  and  after- 
wards set  aside  the  verdict  and  granted  a 
new  trial :  held,  that  this  court  will  not  re- 
vise the  discretion  of  the  court  below  in 
granting  the  new  trial;  that  defendant 
might  well  have  been  taken  by  surprise, 
and  supposed  it  unnecessary  to  introduce 
proof  of  his  discharge.     lb. 

33.  In  suit  to  recover  money  due  on  a 
promissory  note,  and  to  establish  a  lien  for 
the  amount  upon  certain  real  estate  pur- 
chased with  money  advanced  by  plaintiff 
to  defendant,  and  for  which  advance  the 
note  was  given,  the  clerk  entered  judg- 
ment by  default  for  the  amount  of  the 
note.  Plaintiff,  having  exhausted  his 
remedies  on  this  judgment,  by  execution 
and  proceedings  supplementary  thereto, 
obtained  from  the  court  a  decree  for  the 
equitable  relief  sought  in  the  complaint, 
to  wit :  for  a  lien  upon,  and  a  sale  of  the 
real  estate :  held,  that  this  decree  was  co- 
ram non  judice,  and  void — ^assuming  the 
judgment  by  the  defendant  to  be  valid. 
Such  judgment,  if  valid,  terminated  the 
controversy,  and  whatever  related  to  the 
merits  of  the  case  was  merged  in  the  judg- 
ment    Kittridge  v.  Stevens,  1 6  Cal.  382. 


II.  Execution  of  a  Note. 
1.    When  executed  by  an  Agent, 

34.  An  agent  authorized  by  power  of 
attorney  to  wind  up  and  adjust  the  affairs 
of  a  mercantile  house  in  New  York,  which 
had  been  conducted  in  the  name  of  his 
principal,  derives  no  authority  from  such 
power  to  bind  his  principal  by  a  promisso- 
ry note  given  for  the  purchase  of  real  es- 
tate in  San  Francisco.  Fisher  v.  Salmon, 
1  Cal.  413. 

35.  Where  A  authorizes  B  to  do  all 
acts  in  his  name  concerning  their  mining 
operations,  followed  by  an  authority  to 
sign  B's  name  to  any  company  articles, 
does  not  authorize  A  to  sign  B's  name  to 
a  promissory  note,  even  where  the  money 
was  used  in  carrying  on  the  joint  mining 
operations.  Washburn  v.  Alden,  5  Cal. 
464. 

36.  A  party  who  gives  a  general  power 
of  attorney  to  another  to  transact  all  busi- 
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ness,  etc.,  authorizing  the  attorney  "to 
make,  execute  and  deliver  promissory 
notes,"  will  be  held  liable  for  all  such 
notes  executed  in  his  name  by  his  attor- 
ney when  they  have  reached  the  hands  of 
an  innocent  holder,  although  they  may 
have  been  made  for  the  private  purposes 
of  an  attorney.  HeUman  v.  Potter,  6  Ctd*  15. 

37.  Where  the  authority  given  By  the 
defendants  was  to  sign  his  name  to  a  prom- 
issory note  as  surety,  and  not  as  principal, 
and  the  authority  was  not  exercised  in  the 
manner  delegated,  the  plaintiff  cannot  re- 
cover. Bryan  v.  Berry,  6  CaL  397  ;  Sayre 
V.  Nichols,  7  Cal.  538. 

38.  If  in  the  body  of  a  note  it  appear 
that  the  note  is  the  note  of  the  principal, 
or  made  by  the  signer  for,  and  as  agent  of 
the  principal,  it  is  the  note  of  the  latter, 
even  though  the  words  "  agent  for,"  or  the 
like,  are  not  added  to  the  signature.  Has- 
kell V.  Cornish,  13  Cal.  47.  ' 


2.  As  Surety. 

39.  Where  the  authority  given  by  the 
defendants  was  to  sign  his  name  to  a 
promissory  note,  as  surety,  and  not  as 
principal,  and  the  authority  was  not  exer- 
cised in  the  manner  delegated,  the  plaint- 
iff cannot  recover.  Bryan  v.  Berry,  6 
Cal.  397 ;  Sa^e  v.  Nichols,  7  Cal.  538. 

40.  If  a  party  sign  a  promissory  note, 
and  append  to  his  name  the  word  "se- 
curity," or  "surety,"  he  only  means  to 
bind  himself  as  such,  and  not  as  principal. 
Sayre  v.  Nichols,  7  Cal.  538. 

41.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
Bet  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due 
time,  and  had  given  no  notice  of  demand 
and  protest.     Kritzer  v.  MiUs,  9  Cal.  23, 

42.  Where  a  party  signs  a  joint  and 
several  promissory  note,  he  is  not  entitled 
to  notice  of  demand  and  nonpayment, 
though  in  fact  he  signed  as  surety,  and 
such  fact  was  known  to  the  payee.  Hart- 
man  V.  Burlingame,  ^  Cal.  561. 

43.  The  failure  of  the  holder  of  a  note 
to  sue,  when  requested  by  a  surety,  does 
not  operate  to  discharge  the  liability  of 
tiie  latter,     lb. 


44.  An  outstanding  liability,  as  surety 
or  endorser  for  another,  together  with  an 
express  promise  by  such  surety  or  en- 
dorser to  the  principal,  that  he  will  make 
the  debt  his  own  and  pay  it,  is  a  sufficient 
consideration  for  an  express  promise  to 
pay  an  equal  amount  in  a  promissory  note. 
Glctdmn  v.  Gladwin,  13  Cal.  332, 


3.  As  Guarantor, 

45.  One  who  puts  his  name  on  a  prom- 
issory note,  out  of  the  usual  course  of 
regular  negotiability,  is  not  an  endorser,  but 
a  guarantor,  no  matter  what  words  are 
used  in  the  covenant  Biggs  v.  Waldoy  2 
Cal.  480. 

46.  A  guarantor  of  a  promissory  note 
is  entitled  to  demand '  and  notice  of  pro- 
test. Riggs  v.  WaMo,  2  Cal.  487 ;  Pierce 
V.  Kennedy,  5  CaL  139 ;  Geiger  v.  C^ark, 
13  CaL  580. 

47.  A  promissory  note  was  endorsed  by 
a  third  person,  before  delivery  by  the  payee ; 
such  endorsement  is  prima  facie  an  accom- 
modation to  the  payee ;  but  proof  that  his 
design  was  to  become  a  guarantor  would 
make  him  liable  to  the  payee ;  and  his  de- 
fault, with  proper  averment,  dispenses 
with  this  proof.  Clark  v.  Smith,  2  Cai. 
606. 

48.  It  is  not  material  on  what  part  of  a 
note  a  secondary  promissor  places  his 
name ;  if  the  character  of  his  liability  is 
made  to  appear,  his  rights  are  the  same  as 
those  of  an  endorser.  Bryan  v.  Berry,  6 
Cal.  398.  • 

49.  The  difference  between  the  maker 
and  an  endorser  or  guarantor  is,  that  the 
contract  of  the  first  by  its  terms  imports 
an  unconditional  obligation  to  pay  money ; 
that  of  the  last  by  its  terms  imports  a 
conditional  obligation.  Atid  y.  Magruder, 
10  Cal.  290. 

50.  The  mere  fact  that  the  holder,  hav- 
ing a  good  note,  satisfactorily  guaranteed, 
and  drawing  a  fair  rate  of  interest,  rests 
without  suit  until  the  period  of  guaranty 
had  passed,  is  not  a  very  pregnant  circuip- 
stance  to  prove  that  there  had  l^en  a  con- 
tract made  with  the  maker  to  wait  until 
that  period.  Williams  v.  Covillaudy  10 
Cftl*4^28. 

51.  Where  a  promissory  note  was  made 
payable  to  S.,  and  previously  to  its  deliv- 
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cry  to  the  payee  was  endorsed  for  the 
accommodation  of  the  maker  by  H.  and 
brother  and  defendant,  upon  an  agree- 
ment of  the  endorsers  with  each  other, 
that  each  would  become  surety  if-  the 
other  would:  held,  that  the  endorsers  were 
guarantors,  and  jointly,  but  not  severally, 
liable,  in  a  suit  by  the  payee,  or  a  third 
person  taking  the  note  after  maturity. 
Brady  v.  Reynoldg,  13  Cal.  32. 

52.  A  judgment  against  one  or  more 
joint  guarantors  of  a  note  bars  the  action 
against  the  other?.  When  the  contract  is 
joint,  and  not  joint  and  several,  the  entire 
cause  of  action  is  merged  in  the  judgment. 
/J.  33. 

53.  A  note  in  this  from :  "  Sixty  days 
from  date,  for  value  received,  we  jointly 
promise  to  pay  F.  Reeves,  or  bearer,  the 
8imi  of  four  hundred  dollars,  etc.  Oct. 
nth,  1§58.  (Signed)  E.  B.  Howe,  J.  E. 
Mayo ;"  was  endorsed,  "  I  guarantee  the 
collection  of  the  within  note  when  due. 
(Signed)  A.  Hayw^rd,**  cotemporaneously 
with  the  signing  of  the  note:  held,  that 
the  engagement  of  Hayward  is  not  origi- 
nal, but  collateral ;  that  he  is  a  guarantor 
and  not  a  promissor,  and  is  entitled  to  legal 
notice  of  nonpayment  of  the  note  before 
he  can  be  charged  on  his  contract.  Reeves 
V.  Howe,  16  CaL  153. 


4.  As  TVustee. 

54.  Where  a  party  signs  a  promissory 
note,  with  the  addition  to  his  name  of  the 
word  "trustee,"  he  is  personally  liable; 
nor  can  evidence  be  admitted  to  show 
that,  at  the  time  of  the  execution  of  the 
note,  there  was  a  parol  agreement  that  he 
should  not  be  personally  liable,  but  the 
note  was  to  be  paid  out  of  a  trust  fund. 
Conner  v.  Oark,  12  Cal.  171. 

55.  A  note,  stating  that  "  We,  the  un- 
dersigned, trustees  of  the  First  African 
Methodist  Episcopal  Church,  on  behalf  of 
the  whole  board  of  trustees  of  said  associa- 
tion, promise  to  pay,"  etc.,  and  signed 
without  qualification  by  two  persons  hav- 
ing authority,  is  the  note  of  the  church, 
and  not  of  the  signers.  Haskell  v.  Corn' 
ish,  13  Cal.  47. 


5.  Proof  of  ExectUion. 

56.  Where  the  complaint  alleges  the 
making  and  endorsing  of  a  promissory 
note,  and  the  answer  denies  neither  signa- 
ture, the  answer  should  be  stricken  out, 
and  the  plaintiff  be  entitled  to  judgment 
on  the  pleadings.  Grogan  *v.  Ruckle^  1 
Cal.  196;  Whitwell  v.  Thomas,  9  Cal. 
499;  Kinney  v.  Osborne,  14  Cal.  113. 

57.  To  force  the  plaintiff  to  prove  the 
execution  of  the  note  to  have  been  author- 
ized by  the  corporation,  the  answer  should 
have  denied  the  genuineness  and  due  exe- 
cution of  it  undfer  oath.  Smith  v.  Eureka 
Flour  Mils,  6  CaL  7. 


III.   Notice  and  Protest. 
1.  Notice  of  Nonpayment. 

58.  A  guarantor  of  a  promissory  note 
is  entitled  to  demand  and  notice  of  protest. 
Riggs  V.  Waldo,  2  Cal.  487 ;  Pierce  v. 
Kennedy,  5  Cal.  139  ;  Geigerw.  Clark,  13 
Cal.  580. 

59.  A  promissory  note  made  before  the 
statute  of  1851,  (which  makes  the  4th  day 
of  July  a  nonjudicial  day)  which  fell  due 
on  the  Ist  July,  and  was  payable  on  the 
fourth ;  held,  that  notice  of  nonpayment  on 
the  third  was  premature,  and  ineffectual  to 
charge  the  endorser.  Toothaker  v.  Corn- 
wall, 3  Cal.  146. 

60.  Jf  a  note  is  payable  in  bank,  notice 
of  nonpayment  may  be  given  to  the  en- 
dorser on  the  evening  of  the  day  on  which 
the  note  is  payable,  after  the  close  of  bank- 
ing hours,  and  if  not  payable  in  bank, 
notice  may  be  given  in  the  evening  of  the 
day  it  is  payable,  at  the  close  of  the  usual 
hours  of  commercial  business.  Toothaker 
V.  Cornwall,  4  Cal.  30 ;  overruled  in 
McFarland  v.  Pico,  8  Cal.  631. 

61.  In  places  where  tiiere  are  no  regu- 
lar hours  of  business,  the  notice  may  be 
given  after  sunset  of  the  day  of  dishonor. 
Toothaker  v.  Cornwall,  4  Cal.  30. 

62.  A  notice  of  the  dishonor  of  a  note 
is  sufficient  if  it  appear  or  can  be  reasona- 
bly inferred  from  the  notice  that  the  note 
or  bill  has  been  duly  protested  for  non- 
payment, or  has  been  dishonored.  Stough- 
ton  V.  Swan,  4  Cal.  213.  * 
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63.  An  express  notice  of  waiver  of  non- 
payment is  equivalent  to  an  admission 
that  the  note  has  been  presented,  or  need 
not  be  presented.  Matthey  v.  GaUeyy  4 
Cal.  63. 

64.  Where  payment  by  the  maker  to 
the  endorser  is  relied  on  as  the  excuse 
for  want  of  demand  and  notice,  it  must  be 
a  payment  directly  and  specifically  for  the 
note,  and  not  as  security  for  all  transactions 
in  the  aggregate.  Van  Norden  v.  Buck- 
ley, 5  Cal.  284. 

65.  An  endorser  of  a  promissory  note., 
afler  maturity,  is  entitled  to  demand  and 
notice  of  nonpayment,  before  he  is  liable 
to  pay.  Vance  v.  Collins,  6  Cal.  439 ; 
Beehe  v.  Brooks,  12  Cal.  811. 

66.  Notice  of  nonpayment  may  be  dis- 
pensed with  by  express  waiver,  or  by  any 
act  which  will  amount  to  a  waiver.  Min- 
turn  V.  Fisher,  7  Cal.  574. 

67.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due  time, 
and  had  given  no  notice  of  demand  and 
protest.     Kritzer  v.  Mills,  9  Cal.  23. 

68.  Where  a  party  signs  a  joint  and 
several  promissory  note,  he  is  not  entitled 
to  notice  of  demand  and  nonpayment, 
though  in  fact  he  signed  as  surety,  and 
such  fact  was  known  to  the  payee.  Hart- 
man  v.  Burlingame,  9  Cal.  561. 

69.  Where  a  draft  is  drawn  by  the 
president  and  secretary  of  a  corporation 
upon  its  treasurer,  no  notice  of  presenta- 
tion and  nonpayment  is  necessary  to  hold 
the  corporation.  The  draft,  in  such  cases, 
is  only  an  order  of  the  corporation  upon 
itself.  Dennis  v.  TaUe  Mountain  W,  Co,, 
10  Cal.  370. 

70.  Where  a  place  of  payment  is  named 
in  a  bill  or  note,  it  is  not  a  substantial  con- 
tract, and  it  is  not  necessary  to  allege  and 
prove  a  demand  at  the  place  specified. 
Montgomery  v.  TuU,  11  Cal.  327;  over- 
ruling Wild  V.  Van  VaXkenhurgh,  7  CaL 
167. 

71.  In  an  action  upon  a  promissory 
note,  payable  ^'  on  demand  aftier  date,"  it 
is  not  necessary  to  show  actual  demand 
before  bringing  suit.  The  institution  of 
suit  is  a  demand.  Ziel  v.  Dukes,  12  Cal. 
482. 

72.  A  notice  to  the  endorser  of  a  note 


of  nonpayment  is  sufficient,  if  it  appear 
that  the  endorser,  at  the  time  of  receiving 
the  notice,  knew  what  particular  piece  of 
paper  was  referred  to,  and  could  not  have 
been  prejudiced  by  the  failure  to  describe 
it,  and  this  though  the  notice  was  verbal 
and  the  note  neither  produced  nor  de- 
scribed. Thompson  v.  WiUiams,  14  Cal. 
162. 

73.  Where  a  note  due  January,  1857, 
was  endorsed  by  the  payee  to  the  present 
holder  November  26th,  1858,  and  he,  No- 
vember 29th,  1858,  demanded  payment  of 
the  maker,  and  verbally  notified  the  en- 
dorser of  such  demand,  and  that  he  would 
be  held  on  his  endorsement,  it  is  no  objec- 
tion to  the  notice  that  it  did  not  state  the 
time  of  demand.  The  demand  was  good 
if  made  within  a  reasonable  time,  and  be- 
fore the  notice ;  otherwise  as  to  notes  en- 
dorsed before  maturity.  In  such  a  case 
the  notice  must  state  the  time  of  demand. 
lb.  163. 

74.  If  much  time  intervenes  between 
demand  and  notice,  in  transfers  after  ma- 
turity, the  question  may  arise  whether  the 
delay  has  not  released  the  endorser.     lb, 

75.  A  notice  by  the  holder  that  he  had 
demanded  payment  of  that  note,  implies 
that  payment  was  demanded  of  the  per- 
son liable  to  pay,  to  wit :  the  maker ;  and 
the  declaration  that  he  intended  to  look 
for  payment  to  defendant,  the  endorser, 
implies  the  fact  of  nonpayment.     Tb,  164. 

76.  An  endorser  of  a  note  payable  on 
demand,  no  demand  being  made  until  thir- 
teen months  aft^r  the  endorsement  to 
plaintiff,  is  prima  facie  not  liable.  The 
delay  is  unreasonable.  Jerome  v.  StebbinSj 
14  Cal.  458. 


2.  Protest. 

77.  The  second  of  a  foreign  bill  of  ex- 
change drawn  here  payable  at  sight  was 
presented  to  the  drawee,  and  payment  be- 
ing refused,  it  was  duly  protested.  After- 
wards and  before  suit  was  brought,  the 
first  of  exchange  was  paid  to  the  holder, 
with  interest  and  cost  of  protest :  it  was 
held,  the  drawer  was  released  from  the 
payment  of  damages  for  the  dishonor  of 
the  second  of  exchange.  Page  v.  Warner^ 
4  Cal.  395. 

78.  By  the  fifth  section  of  the  act  con- 
cerning nota!ties,  bills  are  made  protcsta- 
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ble,  and  by  the  tenth  section  the  protest  of 
the  notary  is  expressly  made  evidence  of 
demand,  and  nonpayment  of  notes  and 
bills.     Conolfy  v.  Goodwin,  5  Cal.  221. 

79.  At  common  law,  promissory  notes 
were  not  protestable  securities ;  they  are 
made  so  by  our  statute,  and  as  a  conse- 
quence the  protest  of  them  must  be  at- 
tended with  all  the  incidents  belonging  to 
foreign  bills  of  exchange.  Tevis  v.  JRan- 
dan,  6  Cal.  635. 

80.  Where  the  second  of  a  set  of  bills 
of  exchange  was  presented  and  protested, 
owing  to  the  absence  of  the  drawee,  and 
the  first  of  exchange  arrived  nine  days 
after,  and  was  p«id  with  costs  of  protest 
of  the  second,  and  two  months  after  suit 
was  commenced  on  the  protested  bill : 
held,  that  in  an  action  for  malicious  pros- 
ecution of  s«d  suit,  the  question  whether 
the  plaintifis  in  said  suit  knew  that  the  bill 
was  in  fact  paid  at  the  time  when  they 
commenced  suit  was  a  question  for  the 
jury.      Wiecmer  v.  Page,  6  Cal.  684. 

81.  A  notarial  certificate  of  protest  of 
a  note  is  of  itself  presumptive  evidence 
that  the  notary  had  authority  from  the 
proper  parties  to  make  the  protest.  Gtl- 
lupie.v.  Neville,  U  CaL  409. 

See  Protest. 


lY.  Proof  of  Endorsement. 

82.  A  party  is  not  required  to  deny  an 
endorsement  under  oath,  and  an  endorsee 
cannot  give  the  notes  in  evidence  without 
proof  of  their  endorsement  Grogctn  v. 
RwcOe,  1  CaL  159;  Toungs  v.  BeU,  4  CaL 
202. 


V.  Endorser  as  a  Witness. 

83.  An  endorser  of  a  note  is  incompe- 
tent as  a  witness  to  establish  the  lien  of  a 
holder  of  the  note  upon  the  property  of 
the  maker,  being  directly  interested  to 
have  the  Ken  established.  So%de  v.  Dawes, 
6  CaL  475. 

84.  In  an  action  against  the  maker  of  a 
note,  or  the  acceptor  of  a  bill,  the  endorser 
is  a  competent  witness  for  either  party. 
Biyxni  V.  Wairiss,  13  CaL  87. 


VI.  Acceptance  op  a  Bill. 

85.  Where  an  order  is  drawn  on  a  firm 
for  an  unspecified  sum,  which  is  not  nego- 
tiable, and  an  endorsement  of  the  exact 
sum  due  is  made  by  one  of  the  firm,  thus 
rendering  it  negotiable,  it  operates  as  a  re- 
lease of  the  firm,  and  as  an  individual  ac- 
ceptance of  the  partner  endorsing.  Gar^ 
wood  V.  Simpson,  8  Cal.  106. 

86.  Where  a  draft  is  accepted  condi- 
tionally, to  be  paid  upon  the  happening  of 
a  contingency,  whether  the  contingency 
has  happened  is  a  question  for  the  jury. 
Nagle  v.  Homer,  8  Cal.  358. 

87.  A  draft  payable  in  terms  out  of  an 
appropriation  for  public  work  done  by  the 
acceptor  becomes  due  on  payment  for  the 
work  by  the  government.     Ih. 

88.  A  drew  an  order  on  B  in  favor  of. 
C,  for  two  hundred  and  six  dollars  and 
fifty  cents.  C  presented  the  order  to  B, 
and  he  paid  twenty-two  dollars  and  fifty 
cents  thereon,  and  the  amount  was  receipt- 
ed on  the  back  of  the  order,  in  the  hand- 
writing of  B,  and  signed  by  C :  held,  that 
this  was  not  an  acceptance.  Bassett  v. 
Haines,  9  CaL  261. 

89.  The  written  acceptance  of  the 
drawee  is  necessary  to  charge  him  as  ac- 
ceptor of  a  bill,  under  our  statute.  A 
parol  acceptance  is  insufficient  WheojUey 
V.  Strobe,  12  CaJ.  97. 

90.  The  acceptance  of  the  note  of  a 
third  party  by  the  creditor  is  considered 
as  accompanied  with  the  condition  that  the 
note  shall  be  paid  at  maturity.  Griffith 
V.  Grogan,  12  CaL  324. 

91.  A  letter  of  credit,  promising  uncon- 
ditionally to  accept  bills  drawn  upon  its 
faith,  is  deemed,  under  our  statute,  an  ac- 
tual acceptance  in  favor  of  a  person  who 
upon  its  faith  receives  a  bill  so  drawn  for 
a  valuable  consideration.  Naglee  v.  Ly^ 
man,  14  CaL  454. 


Vn.  Alteration  of  a  Bill  or  Note. 

92.  An  alteration  which  does  not  vary 
the  meaning,  the  nature,  or  the  subject 
matter  of  the  note,  is  immaterial.  Hum- 
phreys V.  Crane,  5  Cal.  175. 

93.  The  filling  up  of  a  blank  is  not  such 
an  alteration  of  a  note  as  to  vitiate  and 
prevent  any  recovery.     It  supplied  an 
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omission,  by  fixing  an  optional  rate  of  in- 
terest, not  binding  on  the  maker  without 
further  proof;  but  does  not  avoid  the  right 
to  recover  the  principal,  and  legal  interest 
Fisher  v.  Dennis,  6  Cal.  579. 

94.  Where  a  promissory  note  was  made, 
bearing  interest  monthly,*  but  leaving  the 
rate  of  interest  in  blank,  if  the  rate  of  in- 
terest is  filled  in  by  the  holdes,  he  cannot, 
without  some  evidence  of  agreement,  re- 
cover more  than  legal  interest;  though 
he  Had  passed  the  note  thus  filled  up  to 
an  innocent  purchaser,  the  maker  would 
be  liable.     Fisher  v.  Dennis,  6  Cal.  579  ; 

Visher  v.  Webster,  8  Cal.  112. 

95.  An  answer  to  a  suit  on  a  promisory 
note,  by  the  assignee,  which  sets  up  as  one 
defense — Ist,  that  the  note  was  made  pay- 
able to  order,  and  was  afterwards  fraudu- 
lently altered  by  inserting  the  word  "  bear- 
er '*  in  lieu  of  the  word  "  order ; "  2d,  that 
the  defendant  paid  the  note  before  assign- 
ment ;  8d,  that  the  note  was  assigned  to 
plaintiff  after  maturity,  etc. :  held,  that  if 
true,  they  were  amply  sufficient  to  defeat 
the  action.    Sherman  v.  RoWerg,  1 1  Cal.  41 . 


VIIL  Demand  op  a  Note  or  Bill. 

96.  Where  a  place  of  payment  is  nam- 
ed in  a  bill  or  note,  it  is  not  a  substantial 
contract,  and  it  is  not  necessary  to  allege 
and  prove  a  demand  at  the  place  specified. 
Montgomery  v.  Tutt,  1 1  Cal.  327,  over- 
ruling Wild  V.  Van  VaUcenhurgh,  7  Cal.  1 67. 

97.  In  an  action  upon  a  promissory  note, 
payable  "  on  demand  after  date,"  it  is  not 
necessary  to  show  actual  demand  before 
bringing  suit.  The  institution  of  suit  is  a 
demand.     Zeil  v.  Dukes,  12  Cal.  482. 


IX.  Actions  upon  a  Note. 

98.  A  payor  has  all  of  the  last  day  in 
which  his  note  falls  due  in  which  to  pay  it ; 
and  a  suit  commenced  for  the  recovery  of 
the  note  on  that  day  is  premature.  Wil- 
combe  \4ipodge,  3  Cal.  260. 

99.  The  complaint  was  for  money  loan- 
ed, and  set  out  a  drafl  drawn  by  defend- 
ants on  a  house  in  Boston,  which  was 
drawn  with  the  understanding  that  plaint- 
iff should  pay  the  same,  which  he  did ; 
but  did  not  aver  that  afler  paying  the 
drafl  he  canceled  it,  and  delivered  it  to 


defendants :  held,  that  the  action  should   . 
have  been  maintained  on  the  outstanding 
draft     Lambert  Y.  Slade,  3  Cal.  331. 

100.  No  right   of  action  can  accrue 
upon  a  draft  to  the  drawee,   until  pay-  * 
ment     Wakeman  v.  VanderbiUj  3  Cal.  382. 

101.  A  complaint  is  insufficient  which 
treats  the  maker  and  guarantor  of  a  note 
as  joint  makers,  and  contains  no  allega^ 
tion  of  demand  and  notice.  Lightstone  v. 
Laurencel,  4  Cal.  277. 

102.  The  party  to  whom  a  note  is  made 
payable  is  prima  facie  the  owner,  and  his 
right  to  maintain  the  action  cannot  be 
questioned  on  that  ground.  Price  v.  Dutir 
lap,  5  Cal.  485. 

103.  A  note  payable  to  the  plaintiff, 
although  it  describes  him  as  the  agent  of 
another,  does  not  take  away  the  right  of 
the  agent  to  sue  in  his  own  name,  at  law. 
Ord  V.  McKee,  5  Cal.  516. 

104.  Where  a  creditor  commenced  cm 
attachment  suit  against  his  debtor  on  four 
promissory  notes,  one  of  which  was  not 
due,  and  obtained  judgment  by  defauU: 
held,  that  it  was  fraudulent  and  void  as 
to  subsequent  attaching  creditors,  and  that 
the  judgment  must  stand  or  fall  as  a  whole* 
Taaffe  v.  Josephson,  7  Cal.  356  ?  over- 
ruled in  Patrick  v.  Montader,  13  Cal.  442. 

105.  The  failure  of  a  holder  of  a  note 
to  sue  when  requested  by  a  surety  does  not 
operate  to  discharge  the  liability  of  the  lat- 
ter.    Hartman  v.  Burlingame,  9  Cal.  561. 

106.  'F.  &  H.  made  and  delivered  to  S.  a 
joint  and  several  promissory  note  for 
$4,500 ;  afterwards,  and  before  the  matur- 
ity of  this  note,  S.  gave  his  note  for  $1,000, 
with  large  interest,  to  C,  and  endorsed  and 
delivered  as  collateral  security  the  note  of 
F.  and  H.  for  $4,500.  C.  subsequently 
assigned  S.'s  note  of  $1,000  to  F.  and  de- 
Uvered  the  note  of  F.  and  H.  as  collater- 
al security,  or  as  he  held  it.  After  this, 
S.  sold  and  assigned  the  note  of  F.  and 
H.  for  $4,500,  then  in  the  possession  of 
F.,  to  T).,  the  plaintiff.  D.  subsequently 
demanded  of  F.  the  $4,500  note,  offering 
to  credit  the  same,  with  the  amount  of  the 
$1,000  note,  and  interest.  F.  declined  to 
deliver  the  note,  and  D.  brought  suit  to 
recover  the  amount  of  F.  and  H.,  less  the 
$1,000  note  and  interest :  held,  that  the 
suit  was  properly  brought,  and  that  D.  is 
entitled  to  recover  on  the  note  against  F, 
and  H.,  less  the  amount  of  the  $1,000  note 
and  interest.     Dupri  v.  Fall,  10  Cal.  430, 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 


185 


Defense. 


1.  Defense, 

107.  Where  the  complaint  alleges  the 
making  and  endorsing  of  a  promissory 
note,  and  the  answer  denies  neither  signa- 
ture, the  answer  should  be  stricken  out, 
and  the  pl^ntiff  be  entitled  to  judgment. 
Gragan  v.  Ruclde,  1  Cal.  196. 

108.  An  endorsee,  after  maturity,  takes 
the  same  interest  that  the  endorser  had, 
and  his  claim  is  subject  to  the  same  legal 
and  equitable  defense.  Folsom  v.  Bart- 
letL  2  Cal.  164. 

109.  A  negotiable  note,  taken  after  ma- 
turity, is  subject  to  all  subsisting  equities 
between  the  maker  and  payee,  but  not 
between  the  maker  and  any  intermediate 
bolder.     Vinton  v.  Crowe,  4  Cal.  309. 

110.  It  is  not  a  good  plea  to  allege  that 
the  note  sued  on  is  the  property  of  another, 
and  not  of  the  plaintiff,  without  showing 
some  substantial  matter  of  defense  against 
the  one  asserted  to  be  the  owner,  and  which 
could  not  be  set  up  against  the  plaintiff. 
Gvshee  v.  Leamtt,  5  Cal.  161. 

111.  It  is  no  defense  to  a  note  given  by 
one  partner  to  the  other  for  his  interest  in 
land  held  jointly  by  both,  that  the  payee  of 
the  note  had  deceived  his  partner,  the 
maker,  in  the  division  of  partnership  stock, 
and  was  indebted  therefor  in  an  amount 
equal  to  or  greater  than  the  sum  due  on 
the  note.     Case  v.  Maxey,  6  Cal.  277. 

112.  Where  the  plaintiff  gave  his  note, 
payable  four  months  after  date,  in  consid- 
eration of  which  the  defendants  executed 
a  contract  for  a  deed  of  land,  upon  pay- 
ment of  the  note :  held,  that  after  a  tender 
of  the  deed,  and  demand  and  refusal  to 
pay  the  note  after  its  maturity,  the  plaint- 
iff had  forfeited  his  right  to  insist  on  a 
performance  of  the  contract.  Pearis  v. 
Omllaud,  6  Cal.  621. 

113.  Where  a  negotiable  promissory 
note,  not  yet  due,  is  taken  bona  fide  as 
collateral  security  for  a  preexisting  debt, 
it  is  not  subject,  to  any  defense  existing 
at  the  date  of  thr  assignment  between  the 
original  parties.  Payne  v.  Bensley,  8  Cal. 
266;  EMnson  v.  Smith,  14  Cal.  98  ;  Na- 
giM  V.  Lyman,  14  Cal.  454. 

114.  If  there  is  any  new- consideration 
for  the  assignment  of  a  promissory  note, 
then  the  assignee  is  a  holder  for  value,  and 
the  maker  is  precluded  from  resorting  to 
^fenses  that  he  might  make  agamst  the 


payee   were   the  suit   brought   by  him. 
Payne  v.  Bensley,  8  Cal.  266. 

.115.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due  time, 
and  had  given  no  notice  of  demand  and 
protest.     Kritzer  v.  Milk,  9  Cal.  23. 

116.  L.  advanced  to  H.  four  hundred 
and  seventy-six  dollars,  and  received  from 
H.,  for  collection,  an  order  for  the  amount 
upon  a  party  indebted  to  him.  The  order 
not  being  collected,  L.  returned  it  to  H., 
and  took  H.'s  note  for  the  amount  advanc- 
ed. In  a  suit  for  the  note,  H.  set  up  as  a 
defense  laches  on  the  part  of  L.  in  not 
presenting  the  order,  by  means  of  which 
the  debt  was  lost :  held,  that  if  there  were 
any  laches,  they  were  waived  by  the  exe- 
cution of  the  note.  Leonard  v.  Hastings^ 
9  Cal.  237 

117.  Where  a  complaint,  in  an  action 
on  a  promissory  note  executed  by  two  de- 
fendants, averred  that  the  defendants  were 
partners,  and  that  the  note  was  executed 
by  them ;  and  the  answer  simply  denied 
that  the  defendants  were  partners,  and  did 
not  deny  that  they  executed  the  note : 
held,  that  the  averment  of  partnership 
was  immaterial;  and  that  plaintiff  was 
entitled  to  judgment  on  the  pleadings. 
Whitwell  V.  Thomas,  9  Cal.  499. 

118.  An  answer  to  a  suit  on  a  promis- 
sory note  by  the  assignee,  which  sets  up  as 
one  defense  :  first,  that  the  note  was  made 
payable  to  order,  and  was  afterwards 
fraudulently  altered  by  inserting  the  word 
"  bearer  "  in  lieu  of  the  word  "  order ; " 
second,  that  the  defendant  paid  the  note 
before  assignment ;  third,  that  the  note 
was  assigned  to  plaintiff  after  maturity, 
&c. :  held,  that  if  true,  they  are  amply  suffi- 
cient to  defeat  the  action.  Sherman  v. 
Rolberg,  11  Cal.  41. 

119.  Where  in  a  mortgage  to  secure 
the  purchase  money  of  land,  for  which 
not^s  were  given  falling  due  at.  different 
times,  the  condition  was : ."  provided,  that 
previous  to  the  dates  of  said  payments,  it 
shall  have  been  decided  by  competent  au- 
thority that  the  title  to  said  land  is  fully 
vested  in  the  party  of  the  second  part,  and 
the  party  of  the  first  part  is  given  full 
and  peaceable  possession ; "  the  holder  of 
one  of  the  notes,  transferred  before  ma- 
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turity,  may  sue  on  it  at  maturity,  although 
the  title  to  the  land  has  not  been  settled, 
and  peaceable  possession  not  given.  JRolh 
tnson  V.  Smith,  14  Cal.  99. 

120.  The  fact  that  the  purchaser  of  the 
note  saw  the  mortgage  and  note  was  no 
notice  to  him  of  any  valid  defense  to  the 
note.     lb.  100. 

121.  In  a  suit  on  a  note,  the  complaint 
containing  the  note  or  a  copy,  the  denial 
of  indebtedness  is  no  denial  at  all.  Kin- 
ney V.  Osborne,  14  Cal.  113. 

122.  Where,  in  an  action  on  a  lost  note, 
a  verified  complaint  alleges  that  on  a  par- 
ticular day  the  note  in  question  was  made 
by  defendant  and  delivered  to  plaintiff,  an 
answer  denying  the  making  and  delivery 
of  the  note  on  the  day  mentioned  is  in- 
sufficient. Such  denial  does  not  reach  the 
substantial  matter  of  the  averment,  and 
only  raises  an  immaterial  issue  as  to  time. 

Castro  V.  WUmore,  16  Cal.  380. 

123.  Where,  in  an  action  on  a  lost 
note,  the  complaint  verified  alleges  the 
loss,  stating  particularly  the  circumstances 
thereof,  an  answer  denying  that  the  note 
was  lost  as  alleged  does  not  put  in  issue 
the  fact  of  loss,  which  is  the  gist  of  the 
averment,  but  only  the  circumstances  of 
the  loss,  which  ar&  collateral  and  imma- 
terial,   lb. 


a.   Want  of  Consideration, 

124:  Where  a  note  was  given  on  the 
sale  of  real  estate,  and  the  vendor  had 
neither  title,  nor  color  of  title,  nor  posses- 
sion :  held,  that  the  consideration  might 
be  inquired  into,  as  between  the  original 
parties ;  and  that  there  being  no  consider- 
ation, the  payee  could  not  recover  against 
the  maker,  and  that  a  guarantor  on  the 
note  without  consideration  was  not  liable. 
Fisher  v.  Salmon,  1  Cal.  414. 

125.  Although  want  of,  or  illegality  of 
consideration  may  be  inquired  into,  in  an 
action  upon  a  bill  or  note  between  the 
original  parties,  by  the  general  merclintile 
law  the  maker  is  estopped  from  setting  up 
this  defense  where  the  securities  have 
passed  into  the  hands  of  innocent  third 
parties,  unless  made  void  by  statute. 
Haight  v.  Joyce^  2  Cal.  66;  Thome  v. 
Tontz,  4  Cal.  323. 

126.  Where,  by  an  agreement  for  the 
sale  or  purchase  of  land,  the  price  is  pay- 


able in  instalments,  for  which  the  pur- 
chaser executes  his  notes,  payable  at  cer- 
tain times,  and  the  vendor  agrees  to  convey 
on  payment  of  the  last  instalment,  and 
suit  is  brought  on  the  notes  after  all  the 
instalments  have  become  due,  the  tender 
of  a  conveyance  by  the  vendor  is  a  con- 
dition precedent  to  the  right  to  sue ;  and 
the  purchaser  may  insist  on  the  want  of 
such  tender  against  an  endorsee,  aiter 
maturity.  Folsom  v.  Bartling,  2  CaL  164. 

127.  In  defense  to  a  promissory  note,  it 
is  not  sufficient  to  plead  in  general  terms 
want  of  consideration  and  that  the  note 
was  obtained  by  fraud,  without  setting  out 
the  facts.     Gushee  v.  Leamtt,  5  CaL  100. 

128.  Where  a  party,  in  consideration 
of  a  conveyance  of  land  to  him,  agrees  to 
pay  an  outstanding  note  of  his  vendor, 
and  writes  his  name  on  the  back  of  the 
note  as  a  memorandum  of  said  agreement, 
at  the  same  time  acknowledging  his  lia- 
bility :  held,  that  the  liability  ^us  assumed 
is  not  a  conditional  liability  of  an  endorser, 
but  a  primary  and  unconditional  obligation 
to  pay  the  note,  for  which  he  had  received 
a  full  consideration.  Palmer  v.  IHppy  8 
Cal.  97. 

129.  Where  A  gave  his  promissory 
note  to  B,  in  part  payment  for  a  certain 
tract  of  land,  payable  to  B  thirty  days 
after  the  confirmation  of  the  Sutter  land 
title ;  provided  the  land  for  which  the  note 
was  given  should  be  included  in  the  limits 
of  the  grant :  held,  that  the  confirmation 
of  Sutter's  title  was  a  condition  precedent 
to  the  payment  of  the  note ;  and  to  entitle 
A  to  a  judgment  on  such  note,  he  must 
prove  such  confirmation.  Sanders  v. 
Whitesides,  10  Cal.  89. 

130.  The  presumption  is  that  promis- 
sory notes  are  given  upon  a  valid  c(Misid- 
eration;  but  this  presumption  being  re- 
butted, the  necessity  is  thrown  upon  the 
holder  of  proving  that  he  received  it  in 
good  faith,  without  notice  of  the  illegality 
of  the  consideration.  Fuller  v.  Hutekings, 
10  Cal.  526. 

131.  Where  one  of  the  grantees,  under 
the  "•  swamp  and  overflowed  land  "  act  of 
1857,  enters  into  an  agreement  to  sell  to 
defendant  ^"vq  of  the  sections  of  land  em- 
braced within  the  act,  and  covenants  that 
he  and  his  associates  will  execute  a  good 
and  sufficient  deed  to  the  defendant,  upon 
payment  of  the  several  notes  given  as  the 
consideration;  will  complete  the   canals 
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within  the  fire  years  allowed;  and  that 
hy  means  thereof  and  the  operation  of  the 
statute  thej  will  have  a  good  and  valid 
title  to  the  premises :  held,  that  defendant 
canxiot  resist  the  payment  of  the  first  note 
merelj  hecaase  the  legislature  has  at- 
tempted, bj  an  unconstitutional  act,  to 
repeal  the  contract  of  the  State  with  the 
vendor  and  his  associates — ^the  acreement 
itself  providrng  for  a  surrender  of  the 
unpaid  notes,  and  a  return  of  the  money 
paid,  in  case  of  future  failure  of  title,  and 
the  rights  of  the  grantees  of  the  State 
being  fully  known  to  defendant  JHont" 
gomevy  v.  Kauony  16  Cal.  195. 


h,  Fraudideni  Cormderation, 

132.  Where,  in  an  action  on  a  promis- 
sory note,  the  defense  set  up  is  that  de- 
fendant executed  the  note  as  the  consider- 
ation for  a  deed  from  the  plaintiff  for 
certain  land,  imder  false  and  fraudulent 
representations  that  pliuntiff  had  an  inter- 
est therein ;  the  defendant,  if  he  would 
avoid  payment,  must  offer  to  surrender 
the  deed  to  be  canceled,  so  that  both  par- 
ties could  have  been  remitted  to  their 
original  rights.  Tis$ot  v.  Throckmorton^  6 
(^473. 

133.  Where  a  party  has  given  a  prom- 
iseoTy  note,  and  the  payee  assigns  the  note, 
without  recotirse  after  maturity,  and  suit 
is  brought  upon  the  note  by  the  assignee, 
and  the  maker  then  files  his  bill  against 
the  assignor  and  assignee,  alleging  fi-aud 
in  obtaining  the  note,  and  praying  for  an 
injunction,  and  that  the  note  be  canceled  : 
hekl,  that  the  case  was  a  pro||^  one  for 
equitable  relief;  and  the  maker  had  the 
ri^t  to  have  the  note  canceled,  so  as  to 
prevent  future  litigation.  Domingo  v. 
Gttmtm,^  CaL  102. 

134.  L.  executed  and  delivered  his  note 
to  N.  without  consideration,  and  for  the 
purpose  of  defrauding,  hindering  and  de- 
lajing  creditors.    N.  had  knowledge  of 
the  fraud,  and  sued  and  attached  upon  the 
note  L.'8  property.     Afler  this,  W.,  a 
creditor  of  L.,  also  attached  and  levied 
upon  the  same  property.     Before  judg- 
ment, N.,  for  a  valuable  consideration,  as- 
signed the  note  to  J.,  who  knew  nothing  of 
the  fraud :  held,  that  J.  was  not  protected 
m  hift  purchase ;  N.  having  been  super- 


seded by  W.'s  attachment  could  not,  by 
any  act  or  deed  of  his,  put  his  assignee  in 
any  better  position  than  he  occupied  him- 
self.     Wright  v.  Levy,  12  Cal.  263. 

135.  If  any  portion  of  the  consideration 
of  a  note  be  fraudulent,  the  entire  note  is 
void,  as  against  creditors.  McKenty  v. 
Gladvnn,  10  Cal.  229. 

136.  Where  judgment  is  confessed  on 
a  note,  a  portion  of  the  consideration  be- 
ing advanced  from  time  to  time  aAer  the 
date  of  the  note,  which  drew  interest  on 
the  whole  amount  from  date,  a  portion  of 
the  interest  is  fraudulent,  and  the  entire 
note  is  void  against  creditors.  Scales  v. 
ScoU,  13  CaL  78. 

137.  Suit  on  a  note  for  the  purchase  of 
land.  Answer  sets  up  that  the  note  was 
given  for  the  land,  fencing  and  building 
materials ;  that  plaintiffs  falsely  represent- 
ed that  there  was  J)uilding  material  for 
building  a  bam ;  that  this  material  was  so 
insufficient  in  quantity,  that  it  cost  defend- 
ant six  hundred  dollars  to  buy  more,  etc. 
There  were  some  averments  as  to  the 
rotten  condition  of  fences,  which  plaintiff 
represented  to  be  good :  held,  that  defend- 
ant having  taken  possession  under  the 
contract,  and  retaining  it,  cannot  set  up 
representations,  fraudulent  or  otherwise, 
as  to  the  fences,  they  being  part  of  the 
freehold.  Kinney  v.  Osborne,  14  Cal.  113. 

138.  Plain tifi'  in  execution,  afler  assign- 
ing his  judgment,  pretended  falsely  and 
fraudulently  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  discharge 
the  judgment,  by  taking  the  note  of  third 
persons,  not  negotiable  in  the  mercantile 
sense,  in  payment ;  the  makers  of  the  note 
agreed  to  this  under  the  supposition,  in- 
duced by  him,  that  he  was  the  owner  of 
the  judgment:  held,  that  the  makers  of 
the  note,  upon  discovering  that  the  plaint- 
iff was  not  the  owner  of  the  judgment, 
properly  refused  to  pay  the  note  even  to 
assignees,  before  maturity  thereof.  Mitchell 
V.  HackeUy  14  Cal.  665. 


X.   Payment. 

139.  Where  payment  by  the  maker  to 
the  endorser  is  relied  on  as  an  excuse  for 
want  of  demand  and  notice,  it  must  be  a 
payment  directly  and  specifically  for  the 
note,  and  not  as  security  for  all  transac- 
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tions  in  the  aggregate.      Van  Norden  v. 
Buckley,  5  Cal.  284. 

140.  Where  the  maker  does  not  specify 
that  the  payment  to  the  endorser  was  to 
meet  the  endorsed  note,  the  endorser  had 
a  right  to  apply  it  to  any  indebtedness  he 
held  against  the  maker,  and  to  stand  upon 
his  strict  legal  rights  as  to  demand  and  no- 
tice in  regard  to  the  endorsed  note.     Ih, 

141.  Where  a  note  was  delivered  to 
the  maker  long  before  it  became  due, 
upon  his  giving  the  holder  an  order  on 
the  endorsers,  which  was  dishonored,  and 
thereupon  it  was  returned  to  the  holder, 
it  did  not  operate  as  a  payment.  Smith  v. 
Harper,  5  Cal.  330. 

142.  Where  the  holder  of  a  note  ac- 
cepts a  draft  or  check  in  payment,  he  is 
not  bound  to  give  up  the  note  before  pay- 
ment of  the  draft  or  check,  or  it  will  be  a 
substitution  of  new  security  to  discharge 
the  endorser.     Ih, 

143.  When  the  plaintiff  employs  an 
agent  to  collect  a  note  due  from  the  de- 
fendant, and  ^he  defendant  employs  the 
same  agent  to  collect  other  notes  due  him, 
and  apply  the  same  on  plaintiff's  note, 
and  the  agent  becomes  insolvent  after  col- 
lecting the  money  due  on  defendant's  ac- 
count :  held,  that  unless  the  appropriation 
was  actually  made,  the  loss  occasioned  by 
the  failure  of  the  agent  must  fall  on  the 
defendant     PhiUips  v.  Mayer,  7  Cal.  83. 

144.  Where  F.  sued  on  a  note  which 
had  two  endorsements,  signed  by  the 
payee  ;  the  first  a  receipt  from  F.  for  the 
amount  due;  the  second,  in  the  words 
"  without  recourse  to  me :"  held,  that  there 
was  no  presumption  that  the  endorsements 
were  made  at  different  times,  or  that  the 
payment  was  a  voluntary  unconditional 
payment.     Frank  v.  Brady,  8  Cal.  49. 

145.  When  the  payment  of  a  promis- 
sory note  is  by  agreement  made  condition- 
al upon  the  payment  by  the  payee  of  a 
certain  debt  of  the  payor,  such  payment 
is  a  condition  precedent  to  plaiijtiff 's  right 
to  recover  on  the  note,  and  must  be  averr- 
ed  in  the  complaint  to  have  been  made. 
Rogers  v.  Cody,  8  Cal.  324. 

146.  A  payor  is  not  permitted  to  con- 
tradict the  words,  by  showing  that  when 
he  promised  to  pay  absolutely,  he  meant 
to  bind  himself  to  pay  conditionally,  or  on 
some  contingency,  or  if  another  did  not, 
or  if  demand  was  made  and  notice  given. 
Artd  V.  Magruder,  10  Cal.  289. 


147.  An  agent  for  the  collection  of  the 
note  is  confined  to  the  taking  of  money  in 
payment,  and  has  no  power  to  take  goods 
in  payment  unless  specific  authority  is 
given.     Mudgett  v.  Day,  12  Cal.  140. 

148.  A  part  payment  of  the  demand  by 
one  of  two  debtors  is  no  consideration  for 
a  discharge  to  him  of  the  balance.  The 
payment  of  the  entire  amount  was  the  ob- 
ligation of  both  4  the  partial  payment  was 
but  a  partial  discharge  of  the  existing  ob- 
ligation, and  furnished  no  claim  for  the 
relinquishment  of  any  rights  for  the  resi- 
due.    Griffith  V.  Grogan,  12  C^l.  824. 

149.  Unless  a  note  was  received  by  ex- 
press agreement  as  payment,  it  did  not 
extinguish  the  debt  It  only  operated  to 
extend  the  time  of  payment  of  the  debt  to 
the  time  the  note  fell  due,  and  hence  the 
statute  of  limitations  would  commence 
running  only  from  that  time.     Ih. 

150.  Paying  part  of  a  note  when  aU  is 
due  is  no  consideration  for  an  agreement 
to  extend  the  time  of  payment.  lAening 
V.  Gould,  13  Cal.  599. 

151.  A  sheriff,  under  his  general  pow- 
ers, cannot  take  anything  but  legal  cur- 
rency in  satisfaction  of  an  execution ;  and 
where  he  takes  a  note,  endorses  it  on  the 
execution,  and  then  returns  it  satisfied, 
the  action  is  not  conclusive,  and  perhaps 
not  prima  facie  evidence  of  satisfaction, 
unless  it  shows  some  authority  for  receiv- 
ing the  note.  Mitchell  v.  Hackett,  14  CaL 
666. 

152.  Suit  on  a  note.  Defendants  an- 
swered by  pleading  payment,  and  aver- 
ring payment  at  divers  times  of  money  to 
plaintiff's  intestate,  which  he  promised  to 
apply  on  the  note.  Plaintiff  put  the  note 
in  evideuQ^  and  rested.  Defendants  of- 
fered receipts  to  prove  payment.  To  re- 
but this,  plaintiff  offered  proof  tending  to 
show  that  these  payments  applied  to  an 
open  account  against  defendants.  De- 
fendants then  proposed  to  rebut  by  show- 
ing that  there  was  no  such  account  made 
or  existing.  Court  refused  to  permit  it: 
held,  that  the  court  erred ;  that  the  bur- 
den of  proof  was  really  on  defendants  to 
prove  payment  under  the  issue,  and  that 
they  were  entitled  to  close  the  proofs ;  at 
least,  to  rebut  new  matter  set  up  by  plaint- 
iff.   lAsman  v.  Early,  15  Cal.  200. 
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L  Extension  of  time  ofpaymetU. 

153.  An  agreement  for  the  extension 
of  the  time  of  payment  of  a  promissory 
note  if  without  consideration,  is  void.  Mc- 
Conn  V.  Lewis,  9  Cal.  247. 

154.  A  mere  extension  of  time  to  the 
maker  is  not  a  sufficient  plea  to  discharge 
the  surety  or  endorser ;  there  must  be  an 
extension  of  time  on  an  agreement  with 
the  maker,  founded  upon  a  valid  consid- 
eration, and  such  as  will  suspend  the  right 
of  action  against  the  maker.  Williams  v. 
CoviUaud^  10  Cal.  426. 

155.  The  mere  fact  that  the  holder, 
having  a  good  note  satisfactorily  guaran- 
teed and  drawing  a  fair  rate  of  interest, 
rests  without  suit  until  the  period  of  guar- 
anty has  passed,  is  not  a  very  pregnant 
circumstance  to  prove  that  there  had  been 
a  contract  made  with  the  maker  to  wait 
till  that  period.     Ih.  428. 

156.  The  renewal  of  a  note  in  part 
could  not  alter  the  original  relations  of  the 
parties  as  debtors  and  creditors,  except  in 
the  increased  extension  of  the  time  of  pay- 
ment, aAer  the  maturity  of  the  renewed 
note.     Griffith  v.  Grogan,  12  Cal.  324. 


XI.  Interest  on  a  Bill  or  Note. 

157.  In  a  judgment  on  a  note  bearing 
interest,  the  interest  is  to  be  computed  and 
made  part  of  the  judgment,  and  the  judg- 
ment to  bear  the  agreed  interest,  imier- 
ic  v.  Tamsy  6  Cal.  156 ;  Mount  v.  Chap- 
man,  9  Cal.  297  ;  Mc  Cann  v.  Lewis,  9 
CaL  247  ;   Guy  v.  Franklin,  5  Cal.  417. 

158.  Where  a  note  bore  no  interest 
other  than  leg^  interest,  which  was  ten 
per  cent,  per  annimi,  and  conventional  in- 
terest was  ten  per  cent  per  month,  this 
fact  alone  would  raise  the  presumption 
that  the  parties  understood  that  the  note 
should  be  paid  at  maturity.  Brown  v. 
Covillaud,  6  CaL  572. 

159.  Where  a  promissory  note  was 
nade  bearing  interest  monthly,  but  leav- 
ing the  rate  of  interest  in  blank,  if  the  rate 
of  interest  is  filled  in  by  the  holder,  he 
cannot,  without  some  evidence  of  agree- 
ment, recover  more  than  legal  interest, 
though  he  had  passed  the  note  then  filled 
np  to  an  innocent  purchaser — ^the  maker 


would  be  liable.    Fisher  v.  Dennis,  6  CaL 
579;    Vishery.  Webster,  S  CaL  112. 

160.  Where  a  promissory  note  is  paya- 
ble three  months  afler  date,  with  interest 
at  the  rate  of per  month,  the  inter- 
est runs  frQm  the  date  of  the  note.  Dew^ 
ey  V.  Bovmum,  8  CaL  149. 

161.  Interest  which  is  included  in  a 
note  is  as  much  a  part  of  the  sum  for 
which  the  note  was  given  as  the  princi- 
pal sum  itself.  McKenty  v.  Gladwin,  10 
Cal.  .229  ;  Scales  v.  Scott,  13  CaL  79. 

1 62.  Where  a  note  is  antedated  for  the 
purpose  of  making  it  draw  interest,  for 
which  there  is  no  consideration,  it  is  void 
as  to  creditors.     Ih,  230. 

1 63.  Where  a  note  on  its  face  draws 
two  and  a  half  per  cent,  per  month  inter- 
est, parol  evidence  is  inadmissible  to  prove 
that  from  a  certain  time  the  interest  had 
been  reduced,  by  a  verbal  agreement  be- 
tween the  parties,  to  one  and  a  half  per 
cent,  per  month.  Interest  beyond  the 
statutory  rate  cannot  be  established  by 
parol.    AdUr  v.  Friedman,  16  Cal.  140. 


Xn.  Notes  described  in  Insolvent's 

SCHEDULE.* 

164.  Where  an  insolvent  was  liable  on 
a  note,  and  describes  the  same  incorrectly 
in  his  schedule :  held,  that  the  description 
was  insufficient  for  inaccuracy,  and  that  his 
discharge  in  insolvency  is  no  bar  to  a  re- 
covery on  the  note.     McAllister  v.  Strode, 

7  Cal.  431 ;  Judson  v.  Atunll,  478.     ,  C  ^  ^ 

1 65.  The  discharge  by  a  decree  lender 
the  insolvent  act  from  the  payment  of  the 
note  does  not  release  the  lien  of  the  mort- 
gage executed  to  secure  its  payment.  Zu- 
ning  v.  Brady,  10  Cal.  267. 

1 66.  A  note  for  five  hundred  dollars  to 
the  order  of  Alfred  McCarty  is  insufficient- 
ly described  in  an  insolvent's  schedule, 
where  he  simply  state?,  "Alfred  McCarty, 
borrowed  money,  April,  1855,  five  hundred 
dollars,"  and  a  discharge  in  such  case  is 
no  bar  to  a  suit  on  a  note.  Mc  Carty  v. 
Christie,  13  Cal.  81. 


•The  amendment  of  April  27Ui,  IMO,  to  the  Insolvent  Uw 
of  18&1  dlschAivei  tbe  debt,  whether  imperfecUj  described 
or  not  described  At  all. 
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Xrn.  Notes  secured  by  Mortgage. 

167.  A  mortgage  is  a  mere  incident  to 
the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  the  full  effect  of 
a  regular  assignment  Peters  v.  James- 
town Bridge  Co.,  5  Cal.  336;  Bennett  v. 
Taylor,  5  CaL  502 ;  Ord  v.  McKee,  5  Cal. 
516;  Bennett  v.  Solomon,  6  Cal.  138; 
Pkelan  v.  Olney,  6  Cal.  483;  Belloc  v. 
Rogers,  9  Cal.  125 ;  McMillan  v.  Richards, 
9  Cal.  411 ;  Nagk  v.  Macy,  9  Cal.  428; 
Hickox  V.  Lowe,  10  Cal.  206;  Koch  y. 
Briggs,  14  Cal.  263. 

168.  A  note  executed  to  O.  as  the  agent 
of  M.,  and  the  mortgage  to  secure  the  note 
was  made  to  M.  0.,  under  a  contract  with 
M.,  was  entitled  to  one-half  of  the  note: 
held,  that  O.,  having  a  right  to  the  note, 
had  a  right  to  foreclose  the  mortgage.  Ord 
T.  McKee,  5  CaL  516. 

169.  Where  a  new  note,  on  the  same 
terms,  between  the  same  parties,  for  the 
same  sum,  and  of  the  same  date,  is  given 
as  a  substitute  for  a  previous  note  secured 
bj  mortgage,  the  owner  is  entitled  to  a 
foreclosure  on  the  new  note.  Spring  v. 
Hill,  6  Cal.  18. 

170.  The  endorsement  and  delivery  of 
one  of  two  notes  secured  by  a  mortgage 
carries  with  it  a  pro  rata  portion  of  the 
security.     Phelan  v.  Olney,  6  Cal.  483. 

171.  The  purchaser  of  one  of  two  notes 
secured  by  a  mortgage,  and  the  assignee 
of  the  mortgage  itself,  takes  the  assign- 
ment with  notice  of  the  equity  of  the 
holder  of  the  other  notes,  as  he  is  inform- 
ed by  the  deed  itself  that  it  was  given  as 
security  for  two  notes  of  equal  amount, 
neither  of  which  was  due.     Ih. 

172.  The  holders  of  two  notes  secured 
by  one  mortgage  stand  in  the  same  rela- 
tion to  the  mortgaged  premises  until  a  dis- 
charge of  the  mortgage  and  acceptance  of 
a  different  security.  This  discharge  by 
one,  though  void  as  to  the  other,  is  valid 
as  to  the  maker,  and  divests  any  lien  which 
he  had  by  virtue  of  said  mortgage,     lb, 

173.  The  discharge  by  a  decree  under 
the  insolvent  act  from  the  payment  of  the 
note,  did  not  release  the  lien  of  the  mort- 
gage executed  to  secure  its  payment,  li- 
ning V.  Brady,  10  Cal.  267. 

174.  A  note  executed  by  the  whole  of 
the  associates  in  this  joint  enterprise  to 
three  of  them,  the    plaintiffs    below,  is 


equivalent,  we  think,  to  a  note  and  mort- 
gage executed  by  the  defendants  to  the 
plaintiffs  for  an  amount  less,  by  the  pro- 
portion of  the  number  of  plaintiffs  to  the 
defendants,  and  may  be  enforced  in  equity 
in  like  manner  as  if  so  executed.  McDow- 
ell V.  Jacobs,  10  CaL  389. 

175.  In  a  suit  on  a  promissory  note  and 
mortgage,  the  court  may  give  a  general 
judgment  for  the  amount  due  on  the  note, 
at  the  same  time  a  decree  of  foreclosure 
of  the  mortgaged  premises.  Rowe  v. 
Table  Mountain  Water  Co,,  10  CaL  444 

176.  A  corporation  may  bind  itself  by 
a  note  and  mortgage  made  by  its  president 
and  secretary  and  signed  by  them  in  their 
official  capacity  as  such.     lb. 

177.  Where  an  assignment  of  a  note 
and  mortgage  has  been  made  to  plaintiffs 
to  indemnify  them  as  sureties  on  a  bail 
bond  for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is  proper 
for  them,  as  such  assignees,  to  institute  suit 
on  the  note  and  mortgage ;  and  a  decree 
of  foreclosure  in  such  case,  with  directions 
to  pay  the  money  into  court  to  awiut  the 
further  decree  of  the  court,  is  proper,  or 
at  least,  there  is  no  error  in  such  a  decree 
to  the  prejudice  of  the  defendants.  Hun- 
ter V.  Leran,  11  Cal.  12. 

178.  Where  a  husband  and  wife  exe- 
cute a  note  and  mortgage,  the  note  is  good 
as  to  the  husband,  even  if  void  as  to  the 
wife;  and  the  property  is  bound  by  the 
mortgage,  independent  of  the  note  of  the 
wife.     Pfeiffer  v.  Riehn,  13  CaL  649. 

179.  Because  a  mortgage  given  to  se- 
cure the  payment  of  several  notes  falling 
due  at  different  times  provides  for  pay- 
ment at  times  or  in  modes  different  from 
the  notes,  is  no  objection  to  suit  on  the 
notes  at  maturity.  The  mortgage  is  not  a 
part  of  the  contract  of  ind^tedness.  Rch^ 
inson  v.  Smith,  14  CaL  98. 

180.  Where  a  mortgage  is  conditioned 
to  pay  a  note  "  according  to  the  tenor  aiid 
conditions  thereof,"  and  the  note  is  recited 
as  a  ''  certain  promissory  note  for  the  pay- 
ment of  the  sum  of  $3,500  on  the  sixth 
day  of  June,  A.  D.  1858,  at  the  said  Pine 
Grove,  with  interest  at  the  ri^te  of  two  per 
cent,  per  month  from  date  till  paid,**  the 
statute  is  complied  with  as  to  setting  out 
the  sum  to  be  secured,  the  rate  of  interest 
to  be  paid,  and  when  payable.  JBde  v. 
Johnson,  15  Cal.  57. 

181.  At  one  time,  seven  shares  of  stock 
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in  a  companj  are  pledged  by  defendant  to 
plaintiff  as  security  for  a  note  of  defend- 
ant then  executed.  At  another  time,  twen- 
ty more  shares  are  pledged  as  security  for 
another  note  of  defendant  then  executed. 
In  suit  on  the  notes,  and  for  sale  of  the 
stock,  etc^  the  judgment  was  for  the 
amount  of  the  notes,  and  directed  a  sale 
of  all  the  shares  of  stock,  and  an  applicar 
tion  of  the  proceeds  to  the  payment  of  the 
judgment:  held,  that  the  judgment  was 
wrong  so  far  as  it  ordered  a  sale  of  the 
stock  in  gross,  and  an  appUcation  of  the 
proceeds  to  the  entire  indebtedness.  Ma- 
konen  ▼.  Capertofiy  15  Cal.  315. 

Fob  Endorsement   of  Bills  and 
Notes,  see  Endomement. 
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BILL  OF  LADING. 

• 

1.  Delivery  of  part  of  the  goods  men- 
tioned in  one  bill  of  lading  to  the  con- 
signee does  not  defeat  a  lien  on  the  re- 
mainder for  the  whole  freight  unpaid. 
FrUkinghaxn  t.  Jenkins^  1  C^.  43. 

2.  The  master  of  a  ship  has  a  lien  on 
the  cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  part  of  the 
goods  specified  in  a  bill  of  lading  until  the 
whole  freight  is  paid ;  and  an  offer  to  give 
good  security  for  Uie  payment  of  the 
freight  is  not  sufficient  to  compel  a  deliv- 
ery by  the  master.     Jb. 

3.  The  endorsement  of  a  bill  of  lading 
prima  facie  vests  the  property  in  the 
goods  mentioned  therein  in  the  endorsee ; 
but  a  bill  of  lading  is  not  a  negotiable  in- 
Btromenty  so  far  as  to  enable  an  endorsee, 
who  has  no  property  either  general  or 
special  in  the  goods,  and  no  lien  thereon 
for  advances  or  otherwise,  to  sue  the  mas- 
ter of  a  ship  in  his  own  name  for  the  non- 
delivery of  the  goods,  where  it  appears  on 


the  face  of  the  complaint  that  the  plaintiff, 
the  endorsee,  is  a  mere  naked  agent  of 
the   shippers.     Lineker  v.  Ayeshford^  1 
Cal.  79. 

4.  If  a  bill  of  lading  be  assigned  by  the 
consignee  bona  fide  for  a  valuable  consid- 
eration, without  notice  of  any  adverse  in- 
terest, the  property  in  the  goods  mention- 
ed therein  becomes  vested  in  the  endorsee. 
Ih.  81. 

5.  The  consignee  or  endorsee  of  a  bill 
€i  lading  is  in  general  to  be  deemed  th€ 
presumptive  owner  of  the  good8,  if  they 
are  shipped  on  account  and  risk  of  the 
consignee,  liable,  however,  to  be  explained 
or  rebutted  as  in  any  other  receipt.     Ih, 

6.  An  agent  cannot  ordinarily  sue  in 
his  own  name  in  respect  to  the  subject 
matter  of  his  agency,  and  this  rule  applies 
to  consignees  and  endorsees  of  bills  of 
lading  when  they  are  in  truth  but  the 
agent  of  the  shippers.     Ih,  82. 

7.  An  agent,  whether  factor,  consignee 
or  endorsee  of  a  bill  of  lading,  having  no 
property  in  the  goods  either  general  or 
special,  and  no  lien  upon  them  for  ad- 
vances or  otherwise,  cannot  maintain  an 
action  for  the  nondelivery  of  goods  against 
the  ship  owner  or  master  who  claims  to 
hold  the  goods  for  the  assignees  of  the 
shippers.     lb,  83. 

8.  Where  the  consignor  of  a  vessel  re- 
ceived from  a  consignee  in  a  bill  of  lading 
the  freight  for  his  goods  shipped  in  the 
vessel,  and  previously  endorsed  an  order 
to  another  person  to  receive  the  goods: 
held,  he  was  liable  to  tlie  consignee  of  the 
bill  of  lading  for  a  conversion  oi  his  goods. 
Webb  V.  Winter,  1  Cal.  418. 

9.  The  consignee  tiamed  in  a  bill  of 
lading  is  to  be  deemed  prima  facie  the 
owner  of  the  goods  mentioned  therein,  and 
upon  the  payment  of  freight  may  main- 
tain an  action  against  any  person  who  as- 
sumes a  control  over  them  in  violation  of 
his  rights  of  property.     lb, 

10.  Where  suit  is  brought  on  a  bill  of 
lading  made  to  the  plaintiff  jointly  with 
another,  the  plaintiff  has  no  separate  cause 
of  action.     Mayo  v.  Stansbury,  3  Cal.  467. 

1 1.  A  party  being  about  to  fail  can  as- 
sign a  bill  of  lading  of  goods  to  arrive, 
not  yet  paid  for,  to  another  in  trust  to  de- 
vote the  proceeds  to  the  payment  of  the 
vendor,  and  such  assignment  is  good  against 
attaching  creditors.  Le  Cacheux  v.  Cut' 
ter,  6  Cal.  519. 
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12.  A  bill  of  lading  clear  upon  its  face 
and  without  endorsement  is  not  sufficient 
to  put  third  persons  upon  inquiry  as  to  the 
real  owner  of  the  property.  The  holders 
are  presumed  to  be  the  real  owners. 
Glidden  v.  LucaSy  7  Cal.  29. 


^^i^o^s^^^r^^^s^^^^^tt^k^t^^i^t^^^^f^i^^^^^ 


BILL  OF  SALE. 


See  Sale. 


^^^^W^^^r^^^i^^^^^N^^SA^^^^^^W^/^/^f^^ 


BOARD  OF  DELEGATES  OF  THE 
SAN  FRANCISCO  FIRE  DE- 
PARTMENT. 

See  Fire  Department. 


BOARD  OF  EXAMINERS  OF  THE 
STATE  DEBT. 

See  Indebtedness  of  the  State. 


M^W>^«/%^<^^«««»«/S/V/W>^^^WWS/S/'V^ 


BOARD  OF  SUPERVISORS. 
See  Supervisors. 


^^^^/'««X>/»^V>^^N^^»WS^^»XV>^^S/<» 


BOARD  OF  UNITED  STATES 
LAND  COMMISSIONERS. 

See  Land  Commissioners. 


BOATS, 


See  Admiralty. 


BOOKS  OF  ACCOUNT. 
See  Account  Books. 
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II.  Official  Bonds. 
lU.  Bond  for  a  Title. 


I.  In  general. 

1.  In  an  action  upon  a  bond  to  be  valid 
in  the  happening  of  a  certain  event,  or 
performance  of  a  certain  act,  the  complaint 
must  aver  that  the  event  has  happened  or 
the  act  performed  as  a  condition  precedent 
to  recovery.  Mickle  v.  Sanchez,  1  CaL 
201 ;  People  v.  Smith,  2  Cal.  272 ;  Pal- 
mer V.  Melvtn,  6  Cal.  652;  Matocn  v« 
Eder,  6  Cal.  59 ;  Chambers  v.  WaierSy  7 
Cal.  390 ;  Mckerson  v.  Chatterton,  7  CaL 
572 ;  Benslei/  v.  Aiunll,  12  CaL  240. 

2.  In  an  action  upon  a  bond  there  can 
be  no  constructive  parties  jointly  liable 
with  the  proper  obligors.  Lindsay  v. 
Flint,  4  CaL  89. 

3.  Where  the  condition  of  a  bond  is  to 
pay  the  debt  of  another,  the  condition  op* 
crating  merely  by  way  of  defeasance ;  and 
if  a  defendant  chooses  to  put  his  obliga- 
tion in  that  form,  he  elects  to  be  original- 
ly liable.  A  bond  should  be  sued  on  set- 
ting out  breaches  and  damages.  Assumpsit 
on  the  condition  would  be  bad  on  demur- 
rer.    Baker  v.  CamwaUy  4  CaL  16. 

4.  An  omission  to  allege  delivery  in  an 
action  on  a  bond  can  be  taken  advantage 
of  only  on  demurrer.  Garcia  v.  Sairm- 
tegui,  4  CaL  244. 

5.  The  district  attorney  can  bring  suit 
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against  the  sureties  on  a  bail  bond  at  any 
time  af^er  the  adjournment  of  the  term  at 
which  the  recognizance  was  declared  for- 
feited, nor  can  the  sureties  avail  them- 
gelvesy  in  defense  to  an  action  thereon,  of 
an  insufficiency  of  the  justification  of  the 
bond.     People  y.  Carpenter^  7  Cal.  403. 

6.  Where  plaintiff  filed  a  bill  in  equity 
for  the  appointment  of  a  receiver  and 
other  relief,  and  the  court  refused  to  ap- 
point a  receiver  on  condition  that  defend- 
ant file  a  bond  to  account  as  receiver, 
which  defendant  did,  and  judgment  for 
$20,000  was  rendered  against  defendant 
in  that  suit,  and  proper  demand  being 
made  and  refused,  suit  was  brought  by 
plaintiff  on  this  bond,  which  was  made 
payable  to  the  people  of  the  State  of  Cal- 
ifornia: held,  that  the  plaintiff  could  re- 
eover  thereon.  Baker  v.  Bartol,  7  Cal.  553. 

7.  A  plaintiff  being  the  real  party  in 
interest  has  a  right  to  sue  upon  a  bond, 
though  made  payable  to  the  people  of  the 
State.  Taafe  v.  Ro$mthal,  7  Cal.  518 ; 
Baker  v.  Bartol,  7  CaL  554. 

8.  Under  our  statute  undertakings  are 
on  the  same  footing  as  bonds.  Canfield 
V.  BaUs,  13  CaL  608. 

9.  A  bond  given  to  the  sheriff  volunta- 
rily, on  the  delivery  of  property  attached, 
though  not  a  statutory  undertaking,  is 
valid  as  a  common  law  obligation.  Pal- 
mer V.  Vance,  13  Cal.  556. 

10.  No  recovery  can  be  had  on  a  bond 
purporting  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the 
latter  only ;  it  differs  from  an  undertaking. 
City  of  Sacramento  v.  Dunlap,  14  Cal. 
423. 

11.  Otherwise  as  to  joint  and  several 
bonds.  There  each  signer  is  bound  with- 
out the  signatures  of  the  others  named  as 
obligors,  unless  at  the  time  of  executing 
the  bond  he  declared  he  would  not  be 
bound  without  such  signatures  were  ob- 
tmned.  City  of  ^acramento  v.  JDunlcm, 
14  Gal.  424. 


IL   Official  Bonds. 

12.  Under  the  provisions  of  law  re- 
qnirbg  certain  officers  to  file  their  official 
bonds  with  the  secretary  of  State  within, 
a  specified  period,  with  the  approval  of 
tlie  go?emor  endorsed  thereon  and  duly 
13 


signed  by  him,  and  declaring  an  of- 
fice to  be  vacated  by  the  neglect  so  to 
do  in  a  specified  time,  the  failure  of  the 
governor  to  endorse  his  approval  on  the 
bond  does  not  vacate  an  office  where  an 
incumbent  has  within  the  time  fixed  by 
law  given  a  sufficient  bond,  presented  it 
to  the  governor  for  his  approval,  and  de- 
posited it  in  the  office  of  the  secretary  of 
State.  People  v.  Fitch,  1  Cal.  534 ;  Peo- 
ple V.  Scannell,  7  Cal.  440. 

13.  It  devolves  upon  an  officer  to  see 
that  proper  bonds  are  filed,  and  the  State 
has  no  right  to  visit  upon  a  party  the 
laches  of  her  own  officer.  People  v.  Aik- 
efiheady  5  CaL  107. 

14.  When  an  officer  is  elected  for  a  new 
term  he  should  give  a  new  bond,  and  the 
sureties  on  a  bond  of  an  officer  for  one 
term  will  not  be  liable  for  any  act  done 
by  him  after  an  election  to  a  second  term. 
lb. 

15.  A  bond  not  under  seal  is  not  the 
character  of  security  which  is  required  to 
be  given  by  notaries .  public  under  the 
statute,  and  no  recovery  can  be  had  there- 
on. Van  de  Casteele  v.  Cornwall,  5  Cal.  426. 

16.  An  official  bond  made  to  '^  the  peo- 
ple of  the  State  of  California  **  is  sufficient, 
though  the  statute  required  it  to  be  made 
'<  to  the  State  of  California."  All  that  is 
requisite  is  that  there  should  be  a  certain 
obligee,  and  either  of  the  above  names  is 
descriptive  of  the  same  sovereignty  and 
may  be  indifferently  used,  as  they  are  in 
various  statutes.  Tevie  v.  Randall^  6  Cal. 
635. 

17.  A  condition  in  a  notary's  bond  that 
he  shall  well  and  truly  discharge  the  du- 
ties of  his  office  acconling  to  law,  is  the 
only  proper  condition  to  be  inserted  in  his 
bond.     Ih. 

18.  Where  the  law  requires  a  joint  and 
several  bond,  and  the  officer  filed  a  bond 
which  was  in  form  joint,  and  not  joint  and 
several:  held,  that  he  and  his  sureties 
cannot  complain  that  their  obligation  is 
less  burthensome  than  the  law  required. 
Ih. 

19.  The  absence  of  the  statutory  re- 
quirements does  not  invalidate  the  bond. 
Ih. 

20.  The  consolidation  act  of  San  Fran- 
cisco gave  the  officers  named  therein  two 
days  after  the  meeting  of  the  board  of  su- 
pervisors in  which  to  file  new  bonds.  The 
meeting  took  place  on  the  ninth  of  July, 
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and  the  officers  had  the  whole  x)f  the  tenth 
and  eleventh  of  July  to  execute  and  pre- 
sent their  bonds.  Doane  v.  Scannell,  7 
Cal.  895 ;  People  v.  ScanneU,  7  CaL  436. 

21.  The  defect  in  the  approval  of  the 
bond  of  an  officer,  if  any  existed,  could 
not  avail  the  sureties.  The  object  of  ap- 
proval is  to  ensure  greater  security  to  the 
public,  and  it  does  not  lie  in  the  defend- 
ants to  object  that  their  bond  was  accepted 
without  proper  examination.  People  v. 
Edwards,  9  Cal.  292. 

22.  The  statute  which  provides  that 
every  such  bond  shall  be  obligatory  upon 
the  principal  and  sureties  therein  for  the 
faithful  discharge  of  all  duties  which  may 
be  required  of  the  officer  by  any  law  en- 
acted subsequently,  applies  only  to  duties 
properly  appertaining  to  his  office,  with 
the  execution  of  which  he  may  be  charged. 
lb. 

23.  The  principal  and  each  surety  on 
an  official  bond  obligate  themselves  jointly 
and  severally  in  the  specific  sums  desig- 
nated, and  although  all  the  parties  may  be 
included  in  the  same  action,  separate  judg- 
ments are  required ;  none  can  be  entered 
against  the  parties  for  a  greater  amount 
than  for  the  payment  of  which  they  have 
respectively  bound  themselves.     lb.  293. 

24.  The  provisions  of  the  statute  em- 
powering the  board  of  supervisors  to  re- 
quire new  bonds  of  any  county  or  town- 
ship officer,  with  additional  securities, 
whenever  they  deem  the  same  necessary, 
does  not  leave  the  exercise  of  the  power 
to  their  arbitrary  discretion.  By  the  term 
"  whenever  they  deem  the  same  necessa- 
ry," is  meant  whenever  their  judgment 
pronounces,  afler  an  examination  of  the 
facts  of  the  case,  that  there  is  a  necessity 
for  further  security.  People  v.  Sfiperms- 
ors  of  Marin  County ,  10  Cal.  345. 

25.  In  determining  upon  the  sufficiency 
of  a  bond  of  an  officer,  and  whether  the 
officer  by  his  failure  to  comply  with  the 
requisition  of  the  supervisors  to  file  a  new 
bond  has  vacated  his  office,  the  supervis- 
ors exercise  powers  of  a  judicial  charac- 
ter,    lb. 

26.  An  order  of  the  supervisors  requir- 
ing a  new  bond  of  an  officer  should  specify 
the  grounds  upon  which  the  order  is  made. 
lb. 

27.  Officers  are  not  to  be  subjected  to 
the  annoyance  of  giving  a  new  bond  upon 
the  mere  caprice  of  the  supervisors,  and 


they  must  disclose  in  the  order  the  object 
of  their  order.     lb.  346. 

28.  No  duty  to  approve  the  bond  of 
county  officers  is  imposed  upon  the  super- 
visors, nor  are  they  even  authorized  to 
give  such  approval,     lb. 

29.  The  general  bond  of  the  sheriff  is 
made  to  cover  his  liabilities  as  tax  collect- 
or, though  it  does  not,  it  seems,  cover  his 
liability  as  collector  of  taxes  of  miners' 
licenses.     People  v.  Squires,  14  Cal.  16. 

30.  An  action  on  the  official  bond  of  a 
constable  lies  primarily  upon  breach  of 
the  condition  of  the  bond,  whether  the  in- 
jury for  which  suit  is  brought  be  a  tres- 
pass or  not,  the  result  of  the  nonfeasance 
or  misfeasance  of  the  officer.  Van  Pelt  v. 
Zt«fer,14Cal.  196. 

31.  Where  a  sheriff  or  constable  seizes 
the  property  of  one  man  under  an  execu- 
tion against  another  he  is  a  trespasser, 
and  liable  on  his  official  bond,     lb,  199. 

32.  In  case  of  official  bonds  the  sure- 
ties undertake  in  general  terms  that  the 
principal  will  perform  his  official  duties, 
and  a  judgment  against  the  officer  in  a  suit 
to  which  they  were  not  parties  is  not  evi- 
dence against  them.  Pico  v.  Webtier,  14 
Cal.  204. 

33.  Plaintiff  sued  out  an  attachment 
against  K.,  and  the  sheriff  levied  it  on 
certain  goods.  Other  creditors  issued  at- 
tachments, which  were  levied  by  the  sher- 
iff on  the  same  goods.  Plaintiff  then  dis- 
missed his  attachment,  and  sued  the  sher- 
iff in  replevin,  claiming  that  K.  ob- 
tained a  portion  of  the  goods  of  plaintiff 
by  fraud.  Instead  of  taking  the  goods 
out  of  the  sheriff's  possession,  plaintiff 
made  an  arrangement  with  the  sheriff, 
whereby  he  agreed  to  sell  the  goods  and 
keep  the  proceeds  to  answer  any  judgment 
plaintiff  might  obtain  in  his  replevin  suit 
Sheriff  sold  the  goods,  paid  the  money  in- 
to court,  saying  nothing  about  this  ar- 
rangement, and  the  mopey  was  paid,  by 
order  of  the  court,  on  the  claims  of  the 
other  creditors.  The  sureties  of  the  sher- 
iff had  nothing  to  do  with,  and  gave  no 
sanction  to  the  arrangement.  Plaintiff 
had  judgment  in  replevin :  held,  that  the 
sureties  on  the  sheriff's  official  bond  are 
not  liable  to  plaintiff  for  the  goods  or  the 
money  received  from  the  sale — ^this  agree- 
ment between  him  and  plaintiff  being  no 
part  of  the  sheriff's  official  duty ;  that  the 
sheriff,  as  such,  had  no  legal  authority  to 
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sell  these  goods  and  to  hold  the  money  on 
hailment  for  plain  tiff;  and  that,  in  bo  far 
as  plaintiff  trusted  the  sheriff  with  the 
goods,  and  authorized  him  to  sell  them, 
he  becanoie  the  agent  of  plaintiff,  and  must 
be  looked  to  as  such.  Schloss  y.  White, 
16CaL  68. 

34.  Sureties  on  the  sheriff's  ofRcial 
bond  in  this  State  stipulate  for  his  official, 
not  his  personal  dealings,  and  are  entitled 
to  stand  <m  the  precise  terms  of  their  con- 
tract.    Jhm 


ILL  Bond  for  a  Title. 

35.  TVliere  the  parties  to  a  bond  for 
title  stipulate  am<Hig  themselves  for  a  for- 
feiture, such  forfeiture  cannot  defeat  the 
phuntiflrs  rights  to  the  purchase  money. 
Ba^  Y.  Eaton,  5  Cal.  500. 

36.  The  hreach  of  a  bond  for  title  does 
not  discharge  the  debt  due  for  the  pur- 
chase monej,  and  the  plaintiff  can  resort 
to  equity  to  enforce  its  performance,  or 
maintain  an  action  at  law.     lb. 

37.  At  common  law  a  bond  for  a  title 
is  in  effect  a  mortgage.  The  legal  title 
remains  in  the  vendor,  and  an  equity  vests 
in  the  vendee  to  have  the  title  on  compli- 
ance with  the  conditions.  The  legal  title, 
8s  also  the  equity,  goes  to  the  whole  estate 
and  includes  fixtures.  The  vendor  can 
bring  ejectment  on  breach  of  condition,  or 
foreclose.    MerriU  v.  Judd,  14  Cal.  73. 

See  Sureties,  Undertaking. 
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ance.  There  was  no  allegation  that  there 
was  any  proceeding  commenced  upon  the 
recognizance,  nor  was  there  any,  and  the 
statute,  against  bribery  confines  the  offense 
to  acting  "  more  favorable  to  one  side  than 
another  in  any  suit,"  etc. :  it  was  held  that 
neither  cluirge  was  sufficiently  set  out  to 
warrant  a  conviction.  People  v.  Purley, 
1  Cal.  566. 
See  Crimes  and  Criminal  Law. 
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I.  In  general. 

II.  License  and  granting  tlie  eame. 
III.  LiabiliUefl  of  the  Owner. 


,     BRIBERY. 

1.  Defendant,  a  judge  of  the  court  of 
sessioDs,  was  charged  with  receiving  mo- 
ney as  a  bribe  not  to  forfeit  a  recogniz- 


I.  In  general. 

1.  Where  the  southern  line  of  a  creek 
was  the  dividing  line  between  the  city  of 
Oakland  and  the  remainder  of  Contra 
Costa  county,  both  the  city  and  county 
have  jurisdiction  to  build  a  bridge  over 
the  creek.  Oilman  \,  Contra  Costa  Coun- 
ty, 5  Cal.  428. 

2.  A  ferry  is  a  franchise,  and  is  not  the 
subject  of  levy,  sale  or  delivery  under  ex- 
ecution. It  involves  a  personal  trust  grant- 
ed by  the  sovereign  upon  conditions  im- 
posed upon  the  grantee  alone,  and  his  lia- 
bility cannot  be  removed  by  substitution. 
Monroe  v.  Thomas,  5  Cal.  471 ;  IViomas 
V.  Armstrong,  7  Cal.  287. 

3.  The  sale  of  a  "  bridge  "  across  a  cer- 
tain stream,  ^  together  with  the  toll  house, 
stables  and  out-houses  of  every  descrip- 
tion," and  "  all  the  privileges  and  appurte- 
nances appertaining,  or  in  any  wise  be- 
longing to  said  bridge,"  passes  the  land 
upon  which  the  bridge  rested  and  the  other 
buildings  were  erected.  Sparks  v.  HesSj 
15  Cal.  195. 

4.  Where  a  party  purchases  a  bridge, 
toll  houses,  stables  and  out-houses  appur- 
tenant with  the  right  and  privilege  of  his 
vendor  in  and  to  a  dug  road  made  on  each 
side  of  the  bridge,  neither  the  purchaser 
nor  those  claiming  under  him,  with  no- 
tice, can  object  to  a  decree  enforcing  the 
vendor's  lien  against  the  premises;  that 
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liceiue  and  granting  the  same. 


the  dug  road  is  public  land,  and  that  there- 
fore nothing  would  pass  under  the  sale  up- 
on the  decree.     Tb.  197. 


II.  License  and  granting  the  same. 

>  5.  No  appeal  lies  from  a  judgment  of  a 
district  court  on  an  appeal  from  an  order 
of  the  court  of  sessions*  upon  an  applica- 
tion of  a  ferry  license.  Wehb  v.  HaiMOn, 
2  Cal.  134. 

6.  Courts  have  a  discretion  in  granting 
a  feny  license  within  two  miles  of  an  es- 
tablished ferry,  to  be  exercised  for  the  pro- 
motion of  public  convenience.  Ex  parte 
Hamoriy  2  Cal.  263. 

7.  The  act  of  March  18th,  1850,  grants 
an  appeal  to  the  district  court  from  the 
court  of  sessions*  in  the  matter  of  a  li- 
cense to  establish  a  ferry,  but  does  not 
provide  for  an  appeal  from  the  judgment 
of  a  district  court.  No  appeal  can  then 
be  had  in  the  latter  case.  Webb  v.  Han- 
son, 3  Cal.  68 ;  105. 

8.  In  an  action  brought  to  recover  dam- 
ages by  the  owners  of  a  licensed  ferry 
against  a  party  alleged  to  have  run  a  fer- 
ry within  the  limits  prohibited  by  law,  the 
complaint  should  allege  that  the  defendant 
ran  his  ferry  for  a  fee  or  reward,  or  the 
promise  or  expectation  of  it,  other  than 
for  his  own  use  or  the  convenience  of  his 
family.     Ifan$on  v.  Webb,  3  Cal.  237. 

9.  A  party  must  fully  comply  with  the 
laws  to  entitle  him  to  bring  suit  for  an  in- 
terference with  his  ferry  privileges,  and  to 
entitle  him  to  claim  a  renewal  of  his  li- 
cense as  a  vested  right  in  the  privileges 
of  keeping  and  maintaining  his  ferry. 
Norris  v.  Laptley,  5  Cal.  47. 

10.  In  an  action  against  a  ferryman,  it 
is  not  error  to  allow  the  plaintiff  to  intro- 
duce a  ferry  license  after  motion  of  non- 
suit ;  it  is  a  matter  within  the  discretion 
of  the  court  below.  May  v.  Hanson,  5 
Cal.  365. 

11.  At  common  law  no  bridge  or  ferry 
could  be  erected  so  near  another,  bound  by 
law  to  be  provided  with  attendance,  crafts, 
etc.,  as  to  draw  away  its  profits.  Norris 
V.  Farmers'  and  Teamstert^  Co.,  6  Cal. 
594. 

12.  In  this  State  no  person  has  a  right 


*The  appellate  jarUdiction  of  th«  dlatrlct  court  held  to 
be  ttnconsUtutlonaL    See  DiSTKicT  Coubt. 


to  establish  a  bridge  or  ferry  so  as  to  re- 
ceive compensation  for  the  same,  unless 
authorized  so  to  do  by  license  issued  ac- 
cording to  law.    lb.  597. 

13.  A  free  bridge  or  ferry  in  the  imme- 
diate vicinity  of  one  regularly  licensed 
and  receiving  toll  would  be  more  injurious 
than  the  establishment  of  a  regularly  li- 
censed bridge  or  ferry ;  for  the  one  would 
only  divide  the  profits ;  the  other  would  be 
apt  to  render  the  bridge  or  ferry  receiving 
toll  of  no  value  whatsoever.     lb, 

14.  The  fact  that  a  free  bridge  or  ferry 
established  within  one  mile  of  one  already 
licensed  issued  ceitificates '  for  one  dollar, 
by  which  the  holder  was  entitled  to  pas- 
sage for  one  month,  does  not  constitute  the 
holder  a  joint  stockholder  in  the  bridge  or 
ferry.  It  is  but  another  mode  of  payment 
and  a  mere  evasion  of  the  law,  and  sub- 
jects the  owners  to  punishment  for  a  mis- 
demeanor under  the  statute.    lb.  598. 

15.  The  power  to  grant  a  ferry  license 
is  not  judicial,  and  its  exercise  properly 
belongs  to  the  supervisors,  and  not  to  a 
county  judge.  Chard  v.  Harrison^  7  Cal. 
116. 

16.  A  ferry  owner,  whose  license  has 
expired,  does  not  lose  his  right  to  a  re- 
newal of  his  license,  either  by  the  incom- 
petency or  reftisal  of  the  supervisors  to 
act  in  the  premises.  Chard  v.  Stone,  7 
Cal.  117. 

17.  Such  a  ferry  owner,  thus  prevented 
from  obtaining  a  renewal  of  his  license, 
has  a  right  to  an  injunction  to  restrain  an- 
other party  from  running  a  ferry  under  an 
illegal  license  granted  by  the  county  judge, 
within  a  mile  of  a  first  established  ferrv. 

lb. 

18.  The  act  of  1855  makes  it  a  misde- 
meanor to  run  a  ferry  for  pay,  without  a 
license,  and  provides  that  no  toll-ferry  or 
bridge  shall  be  established  within  one  mile 
of  one  regularly  licensed,  unless  required 
by  public  convenience,  etc  This  does  not 
confer  a  franchise  upon  which  the  owner 
of  a  regularly  established  ferry  can  main- 
tain a  civil  action  for  its  infringement. 
Ward  V.  Severance,  7  Cal.  129. 

19.  Where  the  supervisors,  in  the  ex- 
ercise of  their  discretion,  determined,  after 
hearing  testimony,  that  a  feiry  had  not 
been  properly  kept,  and  therefore  granted 
it  to  another,  there  is  no  authority  to  in- 
terfere with  their  detennination ;  but  when 
they  act  under  mistake  of  law,  and  award 
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a  license  to  another,  supposing  that  he  had 
snoceeded  to  the  rights  of  the  owners  of 
the  franchise,  the  error  may  be  corrected 
bj  mandamus,  or  any  other  proper  pro- 
ceeding. TTiomas  v.  Armstrong,  7  Cal. 
287. 

20-  A  kept  a  ferry  across  the  Sacramen- 
to river,  under  a  license  which  had  expir- 
ed. Having  lost  his  boat,  he  contracted 
with  B  to  fnmish,  rig  and  run  another 
under  the  license  to  A,  which  he  was  to  re- 
new, until  the  profits  should  repay  B's 
advances,  with  interest  A  neglected  to 
renew  his  license.  B,  after  waiting  four 
months,  applied  for  and  obtained  a  license 
in  his  own  name,  and  ran  a  ferry  under 
the  same.  A  brought  suit  against  B  for 
an  accounting  and  return  of  the  ferry : 
held,  that  A  had  failed  to  carry  out  his 
agreement,  and  could  not  recover.  Tar^ 
tar  V.  Finch,  9  Cal.  276. 

21.  The  statute  gives  the  supervisors 
discretionaiy  power  over  the  location  of 
new  bridges  and  ferries  within  a  mile  of 
those  previously  established ;  and  if,  in  the 
opinion  of  the  board,  public  convenience 
requires,  such  new  bridges  and  ferries 
may  be  so  located.  Waugh  v.  Chancey, 
13  CaL  12. 

22.  The  general  doctrine  of  the  United 
States  now  is,  that  the  grant  of  a  ferry, 
bridge,  or  road  franchise  does  not  carry 
with  it  a  restriction  upon  the  granting 
power  to  make  a  similar  grant  to  other 
grantees,  though  the  last  grant  necessarily 
interferes  with  the  profits  and  business  of 
the  first.  Indian  Canon  Road  Co.  v.  Roh^ 
inton,  13  CaL  519. 


nL  Liabilities  of  the  Owner. 

23.  The  law  regards  ferrymen  as  com- 
m<m  carriers,  and  has  imposed  upon  them 
the  same  duties  and  liabilities.  Mag  v. 
Brnuonj  5  CaL  364. 

24.  A  ferryman  undertakes  to  safely 
transport  f^ugm  or  freight  from  and 
to  certain  points,  and  from  the  moment 
that  he  receives  until  he  has  delivered  his 
irnght  in  a  proper  and  safe  manner,  he 
win  be  liable.  It  AppKes  to  the  delivery 
as  well  as  to  the  receipt  of  goods.     lb. 

25.  It  is  the  duty  of  the  ferryman  to 
see  that  the  teams  are  safely  driven  on 
board  the  boat ;  he  may,  if  he  thinks  prop- 


er, drive  himself,  or  may  unharness  the 
team,  or  unload  them,  for  the  purpose  of 
getting  them  safely  on  board ;  but  if  he 
permits  the  party  to  drive  himself,  he  con- 
stitutes him,  quoad  hoc,  his  agent,  and  is 
responsible  for  all  accidents.     lb. 

26.  As  soon  as  the  ferryman  signifies 
his  assent  or  readiness  to  receive  the  pas- 
senger, he  becomes  liable  for  his  safe 
transit  and  delivery,  and  is  chargeable 
with  any  accident  occurring,  except  by  act 
of  God  or  the  public  enemy.     Jb. 

27.  In  an  action  against  a  ferryman,  to 
recover  for  injuries  sustained  in  driving 
off  from  his  boat,  it  is  not  incumbent  on 
the  plaintiff  to  prove  that  he  exercised 
ordinary  care  to  avoid  the  injury ;  but  the 
proof  of  the  want  of  such  cire  on  the 
part  of  the  plaintiff  lies  on  the  defendant. 
He  who  avers  a  fact  in  excuse  of  his  own 
misfeasance  must  prove  it.     lb.  36.5. 

28.  Where  the  defendants  hold  them- 
selves out  as  public  ferrymen :  held,  that 
in  an  action  against  them  for  injuries  to 
plaintiff's  cattle  by  the  breaking  of  their 
wharf,  error  in  the  admission  of  proof  of 
their  ferry  license  could  not  injure  them, 
as  they  were  responsible  in  any  case.  Polk 
V.  Coffin,  9  Cal.  58. 


BROKER. 

1.  A  broker  whose  commission  or  com- 
pensation depends  on  his  principal's  recov- 
ery is  incompetent  as  a  witness,  on  the 
ground  that  he  is  directly  interested  in  the 
event  of  the  suit.  Shaw  v.  Davis,  5  Cal. 
467. 

2.  Where  a  broker  buys  wheat  for  E. 
&  H.  with  their  funds,  and  an  agreement 
is  made  between  them  that  the  broker 
shall  dispose  of  the  wheat,  and  that  the 
profits  shall  be  equally  divided,  the  broker 
is  neither  partner  nor  joint  owner  of  the 
wheat.     Hanna  v.  Flint,  14  Cal.  75. 

See  Agency,  Factor. 
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BURGLARY. 


1.  To  charge  a  party  with  breaking  into 
and  entering  a  dwelling-house  with  intent 
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to  Steal  the  personal  goods  of  another 
within  the  house,  without  specifying  the 
value  of  the  goods  intended  to  be  stolen, 
is  not  sufficient.  People  v.  Murray,  8  Cal. 
520. 

2.  On  trial  for  burglary,  the  court  in- 
structed the  jury  that  if  they  found  from 
the  evidence  that  defendant  entered  a  cer- 
tain warehouse  in  the  night  time,  and  took 
therefrom  sundry  goods  and  chattels,  he 
was  guilty  as  charged :  held,  that  the  in- 
struction was  wrong,  because  it  ignores 
the  felonious  intent  of  the  entry  and  the 
character  of  it.  People  v.  Jenkins,  16  Cal. 
4dL 

See  Crimes  and  Criminal  Law. 


^A/«AAl/N«SAAA/^/w^^^>/v^A/^^k/^Ay^^^ 


CALAVERAS  COUNTY. 

1.  The  act  of  April  27th,  1855,  requir- 
ing all  persons  holding  certain  warrants 
upon  the  treasurer  of  Calaveras  county  to 
present  the  same  for  registry  before  a  cer- 
tain day,  or  be  forever  barred  from  enforc- 
ing the  payment  thereof,  is  unconstitution- 
al.    Robinson  v.  Magee,  9  Cal.  83. 


■V>^^>^^U>^>^S^^^^kA^\/SA/S/«^«^«A4^>W« 


CANALS. 
See  Water  Courses. 
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CAPITAL. 

1.  Our  constitution  provided  that  San 
Jos^  should  be  the  capital  of  the  State 
until  changed  by  law  and  a  two-third  vote 
of  the  legislature.  The  people,  at  an  elec- 
tion, selected  Vallejo,  which  was  made  the 
capital  by  law,  after  which  a  majority  of 
the  legislature  may  remove  the  capital; 
and  Sacramento  having  been  made  the 


capital  in  this  manner,  it  is  not  illegal  or 
unconstitutionaL  People  v.  Bigler,  5  Cal. 
29. 


•V^^'WW^'^^M'^^'^'^'^^'^^^^kA'^^^l^ 


CAPITOL  BUILDINGS. 

1.  The  act  of  March  29th,  1860,  pro- 
viding for  the  construction  of  a  State 
capitol  in  the  city  of  Sacramento,  is  not 
unconstitutional,  as  creating  an  indebted- 
ness or  liability  on  the  psul  of  the  State 
exceeding  the  limit  of  $300,000,  prescrib- 
ed in  the  eighth  article  of  the  constitution. 
The  act  authorizes  the  commissioners 
therein  named  to  contract  only  to  the  ex- 
tent of  $100,000.  Koppikus  v.  State 
Capitol  Commissioners^  16  Cal.  253. 

2.  No  analogy  exists  between  this  case 
and  Nougues  v.  Douglass^  (7  Cal.  65)  be- 
cause there  the  act  of  1856  authorized  a 
contract  in  a  sum  not  exceeding  $300,000, 
payable  in  State  bonds,  and  at  the  time  of 
its  passage,  the  State  was  indebted  to  the 
amount  limited  by  the  constitution,  with- 
out a  vote  of  the  people.     lb, 

3.  Nor  is  the  act  of  1860  unconstitu- 
tional, because  it  provides  that  the  com- 
pensation to  the  owners  of  the  land  taken 
shall  be  ascertmned  by  three  commission- 
ers, and  thus  deprives  the  owners  of  the 
right  to  a  jury  trial.  The  provision  of 
the  constitution,  that  "  the  right  of  trial 
by  jury  shall  be  secured  to  all,  and  re- 
main inviolate  forever,"  applies  only  to 
civil  and  criminal  cases  in  which  an  issue 
of  fact  is  joined.  The  proceeding  to  as- 
certain the  value  of  property,  under  the 
act  of  1860,  and  the  compensation  to  be 
made,  is  not  an  action  of  law.  It  is  an 
inqusition  for  the  ascertainment  of  a  par- 
ticular fact,  as  preliminary  to  future  pro- 
ceedings, and  it  is  only  requisite  that  it  be 
conducted  in  some  equitable  and  fair  mode, 
to  be  provided  by  law,  either  with  or  with- 
out a  jury,  opportunity  being  allowed  to 
owners  and  parties  interested  in  the  prop- 
erty to  give  evidence  as  to  its  value,  and 
to  be  heard  thereon.     Ih.  254. 

4.  The  language  of  the  constitution,  as 
to  the  right  of  trial  by  jury,  was  used  with 
reference  to  the  right  as  it  exists  at  com- 
mon law.  The  right  of  triaTby  jury  can- 
not be  claimed  in  equity  cases,  unless  an 
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issue  of  fact  be  framed  for  the  jury,  under 
the  directioQ  of  the  court.     Ih. 

5.  la  this  case,  the  district  judge  did 
not  err  in  refusing  the  application  to  set 
aside  the  award  of  the  commissioners,  and 
for  a  new  triaL  The  proceedings  before 
the  commissioners  were  regular,  and  ^'  ap* 
pear  to  have  been  done  in  good  faith," 
within  the  act,     lb.  255. 


CARGO. 

See  Admiralty,  Bill   of  Lading, 
Freight. 


CARRIERS. 
See  Common  Carriers. 


^'wsn^t^^kA^^^^^^tf^^^^^^^t^^v^N/ 


CAVEAT  EMPTOR. 

1.  Caveat  emptor  applies  in  sales  of 
real  estate  where  there  is  no  fraud,  war- 
ranty, &C.  Salman  v.  Hoffman^  2  Cal. 
141. 

2.  Ordinarily,  the  maxim  of  caveat 
emptor  applies  to  judicial  sales,  but  it 
has  many  limitations  and  exceptions. 
Wehfter  v.  Havxyrthy  S"  Cal.  26 ;  ffaUeck 
V.  Guff,  9  Cal.  197. 

3.  A  bill  of  sale  for  a  mining  claim, 
not  under  seal  and  without  warranty, 
which  only  purports  to  convey  to  the 
vendee  the  right,  title  and  interest  of  the 
vendor,  will  not  pass  the  title,  although 
the  vendor  is  in  possession  at  tlie  time,  if 
such  possession  is  without  title.  The  doc- 
trine of  caveat  emptor  applies  to  all  such 
cases.     Clark  v.  McMvy,  11  Cal.  160. 

4.  The  doctrine  of  caveat  emptor  ap- 
plies only  to  sales  made  upon  valid  judg- 


ments ;  and  is  usually  invoked  with 
reference  to  sales  upon  execution  issued 
against  the  general  property  of  a  judgment 
debtor.  In  these  latter  cases,  a  defect  of 
title  is  no  ground  for  interference  with  the 
sale,  or  a  refusal  to  pay  the  price  bid. 
The  purchaser  takes  upon  himself  all  the 
risks  as  to  title,  and  bids  with  full  knowl- 
edge that  in  any  event  he  only  acquires 
such  interest  as  the  debtor  possessed  at 
the  date  of  the  levy,  or  the  lien  of  the 
judgment ;  and  that  he  may  possibly  ac- 
quire nothing.  Boggs  v.  Hargrave,  16 
Cal.  564. 

5.  A  somewhat  different  rule  prevails 
in  cases  where  particular  property  is  the 
subject  of  sale,  by  a  specific  adjudication ; 
as  where  the  interest  of  A  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  valid- 
ity of  a  decree  of  this  character,  the 
presence  of  A  is  essential;  and  when 
present,  the  decree  binds  xhim  and  is 
effectual,  by  the  sale  it  orders,  to  trans- 
fer his  estate.  A  valid  decree  in  a  mort- 
gage case  operates  upon  such  interest  as 
the  mortgagor  possessed  in  the  property 
at  the  execution  of  the  mortgage.  That 
interest  may  not  constitute  a  valid  title  ;  it 
may  not,  in  fact,  be  of  any  value ;  and 
the  purchaser  takes  that  risk.  To  that 
extent  the  doctrine  of  caveat  emptor  ap- 
plies even  in  those  cases,  and  in  all  cases 
of  adjudication  upon  specific  interests,  but 
no  further.  The  interest  specially  sub-- 
ject  to  sale,  whatever  it  may  be  worth,  a 
purchaser  is  entitled  to  receive ;  it  is  for 
that  interest  he  makes  his  bid  and  pays 
his  money.  Ih. 

See  Contract,  Sale. 


CERTIFICATE  OF  DEPOSIT. 

1.  A  certificate  of  deposit  is  a  negotia- 
ble security,  and,  as  far  as  negotiability  is 
concerned,  must  be  placed  on  the  same 
footing  as  promissory  notes ;  and  an  alle- 
gation of  loss  or  destruction  thereof  must 
be  accompanied  with  the  tender  of  a  bond 
of  indemnity  against  all  future  claims 
against  it,  before  payment  can  be  enforced 
by  law.     Welion  v.  Adams,  4  Cal.  30. 

2.  Where  the  plaintiff  filed  his  bill,  as 
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receiver  of  an  insolvent  firm,  to  foreclose 
a  mortgage  given  to  plaintiffs  in  that 
capacity  to  secure  a  certificate  of  deposit 
for  $100,000,  originally  deposited  by  the 
receiver,  and  defendants  admitted  the 
debt,  but  claimed  that  the  amount  is  to  be 
distributed  pro  rata  among  the  creditors 
of  the  insolvents  whom  the  plaintiff  rep- 
resents ;  that  the  claims  of  the  creditors 
have  been  filed  and  reported  upon ;  and 
that  defendants  are  creditors  of  the  insolv- 
ents to  the  amount  of  the  certificate  of 
deposit :  held,  that  equity  will  not  compel 
them  to  pay  the  money  into  court,  which 
they  would  immediately  be  entitled  to  re- 
ceive back  ;  but  will  order  an  account  and 
set-off.  The  execution  and  delivery  of 
the  certificate  of  deposit  by  defendants 
changed  their  character  from  being  cus- 
todians of  the  funds  to  that  of  mere 
debtors  of  the  insolvents.  NagUe  v.  Pal- 
mer,  7  Cal.  547. 

3.  Bankers,  by  the  issuance  of  certifi- 
cates of  general  deposit,  become  liable 
not  to  refund  to  the  depositor  the  specific 
money  deposited,  but  to  pay  its  amount 
to  the  holder  of  the  certificates  on  their 
presentation.  McMillan  v.  Richards,  9 
Cal.  418. 

4.  Upon  the  issuance  of  a  certificate  of 
deposit,  there  is  nothing  in  the  possession 
of  the  banker  belonging  to  the  depositor 
upon  which  an  attachment  can  fasten.   76. 

5.  A  certificate  of  deposit  for  $1,800, 
payable  to  the  order  of  V.,  was  endorsed, 
sold  and  delivered  by  V.  to  L.  for  four 
hundred  dollars.  Payment  was  then  at 
once  demanded  of  the  maker,  and  notice 
of  protest  served  on  V. ;  subsequently  L. 
transferred  the  certificate  to  plaintiff: 
held,  that  plaintiff  can  recover  of  V.  only 
the  four  hundred  dollars  received  by 
him ;  the  certificate  being  subject,  in  the 
hands  of  plaintiff,  to  all  the  equities  be- 
tween the  endorser  and  endorsee.  Coye 
V.  Palmer^  16  Cal.  169. 

6.  February  26th,  1855,  Page,  Bacon 
&  Co.  were  indebted  to  plaintiff,  and  the 
debt  was  due.  That  firm  being  then  un- 
able to  pay,  an  agreement  was  made 
between  them  and  plaintiff,  dated  on  that 
day,  by  which  an  extension  was  to  be 
given  the  firm  of  two,  four,  six  and  eight 
months  from  date — the  debt  to  be  paid  in 
equal  instalments.  In  consideration  of 
this  extension,  defendant  and  others  sign- 
ed and  delivered  to  plaintiff  an  instrument, 


dated  February  26th,  1855,  guaranteeing 
the  payment  by  P.,  B.  &  Co.  of  such  in- 
debtedness in  the  instahnente,  and  at  the 
difierent  times  in  said  agreement  set  forth, 
conditioned  to  be  void  when  said  certifi- 
cates were  ftiUy  paid.  In  fact,  said  agree- 
ment did  not  mention  certificates.  March 
13th,  1856,  P.,  B.  <Sb  Co.  issued  to  phunt- 
iff  certificates  of  instalments,  at  two,  four 
six  and  eight  months  from  that  date : 
held,  that  defendant  is  not  liable  on  his 
guaranty,  which  was  to  pay  at  the  times 
mentioned  in  the  agreement ;  that  plaint- 
iff,* having  taken  certificates  dated  March 
13th,  1856,  thereby  extended  the  time  of 
payment,  and  released  defendant,  who  was 
a  mere  surety.  Gross  v.  Parrolt,  1 6  Cal. 
145. 

See  Banker,  Bills  of  Exchanqe, 
Endorsement,  Protest. 
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CEETIORAEI. 

1.  The  authority  to  issue  writs  of  oerd- 
orari  given  by  the  statute  to  the  supreme 
court,  is  to  be  regarded  only  as  auxiliary 
to  the  complete  jurisdiction  of  the  supreme 
court  over  proceedings  in  inferior  tribu- 
nals, from  which  appeals  lie  direct.  Wear* 
ner  v.  JIaU,  1  Cal.  91 ;  Warner  v.  Kdfy, 
1  Cal.  92. 

2.  As  a  general  rule  at  common  law, 
where  error  has  occurred  in  proceedings 
which  cannot  be  reached  by  appeal,  the 
writ  of  certiorari  is  a  proper  remedy  to 
correct  such  error,  unless  some  other  statr 
utory  remedy  has  been  given.  People  y. 
Turner^  1  Cal.  156. 

3.  An  order  fining  and  imprisoning  for 
contempt,  which  does  not  specify  on  its 
face  wherein  the  contempt  consisted,  will 
be  reversed  on  certiorari.  £x  parte  Field, 
1  Cal.  187. 

4.  Writs  of  certiorari  may  be  issued 
only  to  courts  from  whose  judgments  an 
appeal  would  lie  to  the  court  granting  the 
writ.     White  v.  Lighthall,  1  CaL  347. 

5.  If  inferior  courts  exceed  their  pow- 
ers, the  supreme  court,  in  every  case 
within  its  reach,  would  not  fail  to  inter- 
fere by  certiorari.  ^  parte  Hanson,  3 
CaL  263. 


CERTIOEARL 
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d  A  certiorari  will  not  lie  to  a  board  of 
sopervisons,  on  the  ground  of  want  of 
jurisdiction :  if  taken  before  the  action  of 
the  board,  thej  must  first  decide  to  take, 
or  decline  to  take  jurisdiction.  Wilson  v. 
Supervisors  of  Sacrmento  County,  3  CaL 
388. 

7.  When  it  appears  from  the  complaint 
that  the  court  below  must  render  judg- 
ment simply  hj  an  inspection  of  its  own 
records,  it  is  obviouslj  the  most  proper 
mode  upon  an  appeal  to  bring  the  latter 
up  by  a  certiorari,  in  order  that  it  may 
receive  the  construction  of  the  appellate 
court,  which  is  the  only  object  of  the  ap- 
peal.    Pearsons  v.  Davis,  3  CaL  425. 

8.  District  courts  cannot  entertain  juris- 
dicticm  of  cases  in  a  justice's  court  by  cer- 
tiorari, where  the  error  complained  of 
might  be  corrected  on  appeal  to  the  county 
court.     Gra^f  ▼.  Schupp,  4  CaL  185. 

9.  A  certiorari  will  lie  to  review  a  man- 
damus issued  by  a  coun^  court  to  a  jus- 
tice, to  compel  him  to  issue  final  process 
in  an  action,  when  the  judgment  which 
was  sought  to  be  enforced  had  been  re- 
versed by  the  supreme  court.  Clary  v. 
Booffland,  5  CaL  478. 

10.  A  mandamus  to  compel  a  judge  to 
issue  a  certiorari  to  review  proceedings  of 
the  supervisors  of  a  county  will  not  lie. 
There  must  be  an  appeal  from  the  order 
refusing  the  certiorari.  People  v.  Hestery 
6  CaL  680. 

11.  Hie  use  of  the  writ  of  certiorari  is 
confined  by  our  statute  to  inferior  courts, 
and  bodies  exercising  judicial  functions. 
People  V.  Hester,  6  Cal.  680 ;  overruled  in 
People  V.  Supervisors  El  Dorado  County, 
8  Cal.  61. 

12.  It  is  not  necessary  to  the  exercise 
of  the  power  to  review,  that  the  court 
issuing  the  writ  of  certiorari  should  pos- 
sess appellate  jurisdiction,  and  the  writ 
may  issue  from  a  district  court  to  a  county 
judge.      Chard  v.  Harrison,  7  CaL  116. 

13.  A  writ  of  certiorari  is  not  the  proper 
remedy,  where  there  has  been  no  excess 
of  junisdiction.  Coulter  v.  i^rk,  7  CaL 
245. 

14.  A  justice  of  the  peace  has  juris- 
diction to  grant  appeals,  and  to  stay  pro- 
ceedings thereupon,  and  his  action  cannot 
be  reviewed  on  certiorari.     lb. 

15.  A  writ  of  certiorari  will  lie  to  a  dis- 
trict court  to  review  the  action  of  the 
board  of  supervisors,  otherwise  their  action 


would  be  beyond  control.  People  v.  >S'm- 
pervisors  El  Dorado  County,  8  Cal.  61 ; 
overruling  People  v.  Hester,  6  Cal.  680. 

1 6.  District  judges  have  power  to  issue 
writs  of  certiorari,  and  to  hear  them  on 
their  return  at  chambers.  People  v.  Su" 
pervisors  Marin  County,  10  CaL  346. 

1 7.  Where  the  application  for  certiorari 
shows  on  its  face  that  the  party  had  an 
adequate  legal  remedy  by  appeal,  the  writ 
was  denied.  Clary  v.  Hoagland,  13  Cal. 
175. 

18.  We  think  it  is  well  settled  that  a 
common  law  certiorari  tries  nothing  but 
the  jurisdiction,  and,  incidentally,  the  regu- 
larity of  the  proceedings  upon  which  the 
jurisdiction  depends.  Whitney  v.  Board 
of  Delegates  of  the  San  Francisco  Fire 
Department,  14  Cal.  500, 

19.  While  it  is  well  settled  at  common 
law,  and  must  be  regarded  so  equally 
under  our  statute,  that  the  review  under 
this  writ  cannot  be  extended  beyond  the 
question  of  power  or  jurisdiction,  the  au- 
thorities are  not  agreed  as  to  what  may 
be  considered  by  the  court  of  review  for 
the  purpose  of  determining  this  question. 
lb. 

20.  The  cases  are  numerous  to  the 
effect  that  the  review  may  be  extended  to 
every  issue  of  law  and  fact  involved  in 
the  question  of  jurisdiction,  and  that  not  ■ 
only  the  record,  but  the  evidence  itself, 
when  necessary  for  the  determination  of 
this  question,  must  be  returned.     lb. 

21.  The  decision  of  the  board  of  dele- 
gates of  the  fire  department,  in  the  case  of 
a  contested  election  for  chief  engineer,  is  a 
judicial  decision,  and  subject  to  review  by 
the  courts  on  certiorari.     lb. 

22.  Whether  the  decision  of  an  inferior 
court,  establishing  the  existence  of  a  fact 
essential  to  the  exercise  of  its  jurisdiction, 
can  be  attacked  in  a  collateral  proceed- 
ing, is  a  question  which  does  not  arise  in 
the  case,  and  in  relation  to  which  we  ex- 
press no  opinion.  We  have  held  such  a 
decision  is  subject  to  review  upon  certio- 
rari.    Lowe  V.  Alexander,  15  CaL  300. 

23.  Under  the  consolidation  act  of  1858, 
the  Board  of  Supervisors  of  the  city  and 
county  of  Sacramento  have  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in  the 
twenty-fourth  section  of  the  act,  and  their 
action  in  creating  such  office  and  raising 
such  salaries  may  be  reviewed  on  certio- 
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rari.  JRohinson  v.  Supervisors  Sacra- 
mento County,  16  Cal.  209. 

24.  As  to  how  far,  and  when  the  pro- 
ceedings of  such  boards  are  judicial,  and 
hence  reviewable  on  certiorari,  and  how 
far  and  when  legishitive,  and  hence  not  so 
to  be  reviewed,  discussed.     lb. 

See  Mandamus. 


CHALLENGE  TO  THE  JURY. 

1.  A  prisoner  in  a  criminal  prosecution, 
who  has  not  exhausted  his  peremptory 
challenges,  has  the  right  to  challenge  per- 
emptorily one  of  the  jurors  after  the  twelve 
jurors  are  accepted,  but  before  they  are 
sworn.     People  v.  Kohle,  4  Cal.  199. 

2.  No  regular  panel  having  been  drawn 
and  summoned,  the  court  ordered  thirty- 
six  jurors  to  be  summoned,  which  was 
done,  and  twenty-seven  of  them  appear- 
ing, the  court  caused  their  names  to  be 
placed  in  a  box,  of  which  twelve  were 
drawn  to  constitute  a  trial  jury :  held,  not 
to  be  ground  for  challenge  by  the  defend- 
ant to  the  whole  pancL  People  v.  Stuart, 
4  Cal.  224. 

3.  Where  a  juror  is  challenged  for  ac- 
tual bias,  the  triers  are  to  determine  the 
fact  from  the  testimony,  and  any  testimo- 
ny which  would  lead  to  the  conclusion 
that  a  bias  existed  in  the  juror's  mind,  is 
competent  testimony ;  as,  that  the  juror 
was  a  member  of  a  secret  society  and  had 
taken  oaths  inimical  to  persons  of  defend- 
ant's birth,  rank,  or  religion.  People  v. 
JReyes,  5  Cal.  349. 

4.  Where  a  juror  in  a  trial  for  murder 
stated  on  his  voir  dire  that  he  had  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  that  such  opin- 
ion, when  expressed,  was  without  qualifi- 
cation :  held,  that  he  was  properly  chal- 
lenged by  the  prisoner  and  should  have 
been  rejected.  People  v.  Williams,  6  CaL 
207. 

o.  In  a  capital  case,  where  a  juror  on 
his  examination,  on  his  voir  dire,  by  de- 
fendant, stated  that  he  had  formed  and  ex- 
pressed unqualified  opinion,  etc.,  the  de- 
fendant should  have  challenged  him  for 
cause ;  but  where  he  did  not  challenge 


him,  but  passed  him  to  the  prosecution  for 
examination,  on  which  the  juror  stated 
that  his  opinion  was  formed  by  reading 
the  newspapers,  whereupon  the  proseca- 
tion  accepted  the  juror,  and  the  defense 
desired  to  question  the  juror  further  for 
cause,  which  was  denied,  but  a  perempt^ 
ory  challenge  allowed:  held,  not  to  be 
error.     People  v.  Stonedfer,  6  Cal.  409. 

G.  Where  a  juror  in  a  capital  case  was 
asked  if  he  entertained  such  conscientious 
opinions  as  would  preclude  him  from  find- 
ing the  defendant  guilty,  when  the  offense 
charged  was  punishable  with  death,  to 
which  he  answered  that  he  was  opposed 
to  capital  punishment  on  principle :  held, 
that  it  was  error  to  sustain  the  challenge 
for  cause  by  the  prosecution  on  such  an 
answer.     People  v.  Stewart,  7  Cal.  144. 

7.  The  improper  allowance  of  a  chal- 
lenge by  the  prosecution  is  sufiicient  to 
cause  a  reversal  of  the  judgment  on  a  ver- 
dict of  guilty.  If  the  challenge  had  been 
disallowed,  the  result  might  have  been  dif- 
ferent, and  the  prisoner  is  entitled  to  be 
tried  by  a  panel  summoned  in  a  particular 
way.     lb. 

8.  Where  several  defendants  are  tried 
together  they  are  not  allowed  to  sever 
their  challenges,  but  all  must  join  therein. 
This  applies  as  well  to  peremptory  as  to 
challenges  for  cause.  People  v.  McCaUoj 
8  Cal.  303. 

9.  Defendants  in  criminal  cases,  who 
have  not  been  held  to  answer  before  the 
impanneling  of  the  grand  jury,  may  chal- 
lenge the  panel  on  arraignment  If  they 
have  been  held  to  answer,  they  must  chal- 
lenge the  panel  before  it  is  made  up  and 
sworn.     People  v.  Beatty,  14  Cal.  569. 

10.  Challenges  to  the  panel  of  the 
grand  jury,  or  to  individual  jurors,  must  be 
made  at  the  impanneling  of  the  jury ;  and 
on  indictment  for  murder  transferred  to 
the  district  court,  the  challenge  cannot 
there  be  made.  People  v.  Moice,  15  CaL 
331. 

11.  A  challenge  for  implied  bias,  in 
criminal  cases,  must  specify  the  particular 
cause  of  bias.  It  is  not  enough  to  say  **  I 
challenge  the  juror  for  implied  bias."  Peo^ 
pie  V.  Peynolds,  16  Cal.  130. 

12.  It  is  proper  practice  to  examine  a 
juror  on  his  voir  dire,  generally,  as  to  his 
qualifications,  with  the  view  to  obtain  in- 
formation upon  which  to  rest  a  spedfic 
challenge.     Immediately  after  such  pre- 
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limlnarj  examination  is  closed  the  chal- 
lenge should  be  made,  distinctly  stating 
the  causes.  The  district  attorney  can  then 
except  to  the  challenge,  or  deny  the  facts 
it  alleges ;  that  is,  he  can  demur  to  its  suf- 
ficiency, or  join  the  issue  on  the  truth  of 
its  averments.  If  the  latter  course  be 
adopted,  the  juror  can  be  further  exam- 
ined, other  witnesses  called,  and  the  mat^ 
terthen  submitted  to  the  court.     Ih,  131. 

13.  The  allowance  of  a  peremptory 
challenge,  in  criminal  cases,  after  the  juror 
has  been  accepted  and  sworn,  is  not  mat- 
ter of  right,  but  may  be  permitted  for  good 
cause.     Ih. 

See  Juror,  Jury,  Verdict. 
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See  Equity. 
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CHANGE  OF  PLACE  OF   TRIAL. 


See  Venue. 


CHARACTER. 

1.  No  inference  can  be  drawn  by  a  ju- 
ry of  the  intention  which  induced  the  com- 
mission of  the  offense,  from  the  previous 
character  of  the  prisoner.  His  intention 
can  only  be  determined  by  his  acts ;  the 
hw  will  imply  a  malicious  intention.  Peo- 
ple  V.  Milgaie^  5  Cal.  130  ;  People  v.  Rob- 
ertSj  6  Cal.  217. 

2.  Evidence  of  good  character  is  only 
admissible  in  doubtful  cases,  and  when 
admitted,  should  be  restricted  to  the  trait 
of  character  which  is  in  issue,  and  ought 
to  bear  some  analogy  and  reference  to  the 
nature  of  the  charge.  People  v.  Josephs, 
7  Cal.  130. 

3.  On  a  trial  for  murder,  weakness  of 


mind,  fear  and  excitement  of  the  defend- 
ant, produced  by  the  violence  of  the  de- 
ceased, will  not  justify  the  homicide.  Peo- 
ple V.  Hurley <,  8  Cal.  391. 

4.  The  answer  of  a  witness,  that  the 
prisoner  was  a  gambler,  not  considered  as 
an  injury  to  the  prisoner,  at  a  time  when 
gambling  was  licensed  by  law.  People  v. 
Butler,  8  Cal.  440. 

5.  The  character  of  the  deceased  can- 
not be  given  in  evidence,  unless  at  the 
least,  the  circumstances  of  the  case  raise 
a  doubt  in  regard  to  the  question  whether 
the  prisoner  acted  in  self-defense  or  not. 
People  V.  Murray,  10  Cal.  310. 
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CHARGE  TO  THE  JURY. 


See  Instruction. 


^^^^^^^»^^^^^»^^«^>^^»»^^»^'^W^^ 


CHARTER  PARTY. 

1.  Where  it  appears  clearly  from  a 
charter  party  that  the  intention  of  the 
owner  of  the  ship  and  the  charterer  is 
that  the  former  shall  have  no  lien  on  the 
freight,  but  shall  give  a  personal  credit  to 
the  charterer,  the  former  loses  his  right  of 
lien  on  the  cargo,  and  can  look  only  to 
the  personal  responsibility  of  the  char- 
terer for  the  payment  of  the  hire  of  the 
vessel.     Broum  v.  Howard,  1  Cal.  424. 

2.  Where  it  was  agreed  in  a  charter 
party  that  a  vessel  should  be  chartered 
for  fifteen  months  at  $2,000  per  month,  to 
be  employed  in  the  Pacific  trade,  and  that 
the  payments  for  the  hire  of  the  vessel 
should  be  made  semi-annually  in  the  city 
of  New  York:  held,  that  the  owner  of 
the  vessel  had  lost  his  right  of  lien  on  the 
cargo  for  the  nonpayment  of  the  sum  stip- 
ulated in  the  charter  party.     Ih, 

3.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent  may,  al- 
though he  is  not  mentioned  in  the  charter 
party,  be  shown  by  extrinsic  evidence  to 
be  the  principal  in  the  contract,  and  will 
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be  allowed  to  avail  himself  of  its  provis- 
ions.    Brooks  V.  Minium,  1  Cal.  482. 

4.  Where  by  the  terms  of  the  charter 
party  made  in  England,  the  charterer 
agreed  to  insure  the  advance  freight  at 
the  ship's  expense,  it  being  deducted  from 
the  freight  money  paid,  but  failed  to  do 
so  until  long  after  the  risk  had  commenced, 
by  reason  whereof  the  owner  was  compel- 
led to  insure  for  his  own  protection,  the 
owner  can  recover  of  the  charterer  the 
amount  paid  by  him  for  insurance.  Law^ 
son  V.  Worms,  6  Cal.  871. 

5.  A  guarantee  endorsed  as  a  charter 
party  at  the  same  time  with  its  execution, 
and  the  consideration  of  one  being  in  fact 
the  consideration  of  the  other,  and  being 
in  these  words,  "  I  hereby  guarantee  the 
fulfillment  of  the  within  charter  on  the 
part  of  the  charterer,"  is  good.  HaxeUine 
V.  Larco,  7  Cal.  34. 

See  Admiralty,  Freight. 
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CHECKS. 

1.  A  check  is  presumptive  evidence  of 
payment  of  a  debt  due,  and  not  of  money 
loaned.     Headley  v.  Reed,  2  Cal.  824. 

2.  Checks  are  on  the  same  footing  with 
bills  of  exchange,  excepting  the  differences 
which  may  arise  from  the  custom  of  mer- 
chants. Sight  checks  are  not  entitled  to 
grace ;  but  an  order  in  the  nature  of  a 
check  payable  at  a  future  day  is  an  inland 
bill  of  exchange,  and  the  drawer  is  enti- 
tied  to  grace  and  notice  of  nonpayment 
Mintum  V.  Fisher,  4  Cal.  36. 

3.  Presentation  of  a  check  or  bill  of 
exchange  before  the  last  day  of  grace,  and 
the  immediate  commencement  of  suit  on 
the  day  of  demand  and  nonpayment,  are 
premature.     lb, 

4.  A  payment  to  the  sheriff  for  the  re- 
demption of  land  sold  under  execution 
cannot  be  made  in  certified  checks.  TTiame 
V.  Oitf/  of  San  Francisco,  4  Cal.  150. 

5.  Where  a  check  had  been  lost,  and 
paid  by  a  banker  upon  a  forged  endorse- 
ment, upon  a  suit  for  the  check  after  the 
banker  refused  to  deliver  it  to  the  owner : 
held,  in  the  absence  of  rebutting  evidence, 
the  measure  of  damages  must  be  the  full 


value  of  the  amount  for  which  it  was 
drawn.     Survey  v.  Wells,  5  Cal.  127. 

6.  It  is  sufiicient  if  a  check  drawn  upon 
one  day  be  presented  for  payment  at  the 
usual  banking  house  the  next  day,  where 
the  payee  resides  in  the  immediate  vicin- 
ity of  the  place  of  payment,  otherwise  he 
must  use  due  diligence  to  hold  the  drawer. 
Ritchie  v.  Bradshaw,  5  Cal.  229. 

7.  Where  A  draws  a  check  in  favor  of 
B,  dated  the  first  and  payable  the  fifteenth 
of  the  same  month,  on  a  bank  wherein  he 
is  paying  teller,  and  the  check  is  present- 
ed, and  the  holder  is  informed  by  A  that 
it  will  not  be  paid,  and  at  the  same  time 
payment  is  refused  by  A  as  teller  of  the 
bank,  and  no  other  presentment  is  made : 
held,  that  the  check  need  not  be  protested, 
nor  any  notice  of  nonpa3rment  be  given, 
to  hold  A  thereon.  Mintum  v.  Fisher, 
7  CaL  575. 

8.  A  check  given  for  a  gaming  debt  is 
void  in  the  hands  of  all  persons,  except  a 
bona  fide  holder  without  notice.  Fuller 
V.  Hutchin^s,  10  Cal.  526. 

9.  A  party  taking  a  check  alter  its  pre- 
sentation for  payment  to  the  bankers  upon 
whom  it  is  drawn,  and  after  its  dishonor, 
takes  it  subject  to  all  the  defenses  to 
which  it  was  subject  in  the  hands  of  the 
original  holder,     lb. 

10.  Where  the  illegal  consideration  of 
a  check  is  admitted,  it  is  incumbent  on 
the  holder,  even  if  he  took  it  before  dis- 
honor, to  show  that  he  took  it  without  no- 
tice and  for  value.     lb, 

11.  With  a  check  the  presumption  is 
that  it  is  given  upon  a  valid  consideration ; 
but  this  presumption  being  rebutted,  the 
necessity  is  thrown  upon  the  holder  of 
proving  that  he  received  it  in  good  faith, 
without  notice  of  the  iUegality  of  the  con- 
sideration,    lb. 

See  Banker,  Bill  of  Exchage,  En- 
dorsement, Protest. 


CHILD. 
See  Infant,  Parent  and  Child. 
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CHINA. 

1.  The  commissioner  and  consuls  con- 
stitute a  judiciary  for  the  government  of 
the  citizens  of  the  United  States  in  China, 
and  as  such,  and  when  so  acting,  are  gov- 
erned hj  the  law  of  nations,  the  laws  of 
the  United  States,  the  conmion  law,  and 
the  decrees  and  regulations  of  the  com- 
missioner, until  the  latter  are  modified  or 
annulled  bj  congress.  Forbes  v.  Scan- 
neO,  13  CaL  281. 

2.  Assignments  of  personal  property  in 
China,  made  there  between  citizens  of  the 
United  States  resident  there,  will  be  test- 
ed by  the  common  law.     lb.  283. 

3.  An  alien  friend  may  sue  an  Ameri- 
can in  the  consular  courts  in  China,  estab- 
lished under  the  treaty  of  1841.     lb.  285. 
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CHINESE. 

1.  The  criminal  act  provides  that  "  no 
black  or  mulatto  person  or  Indian  shall  be 
allowed  to  give  evidence  in  &vor  of  or 
against  a  white  man":  held,  that  the 
words  Indian,  negro,  black  and  white  are 
generic  terms  designating  race ;  that  there- 
fore Chinese  and  all  other  peoples  not 
white  are  excluded  in  the  prohibition  from 
being  witnesses  against  whites.  People  v. 
Bal^  4  Cal.  399 ;  Speer  v.  See  Tup  Co.y 
13  Cal.  73. 

2.  The  act  of  1855,  imposing  a  tax  of 
fifiy  dollars  on  every  person  arriving  in 
this  State  by  sea  who  is  incompetent  to 
become  a  citizen,  is  unconstitutional  and 
void-     People  v.  Doumer^  7  Cal.  171. 
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CHOSE  IN  ACTION. 

1.  An  assignee  (Si^  a  chose  in   action 
must  sue  in  his  own  name,  but  the  assign- 
or, under  our  statute,  cannot  be  a  witness 
in  his  behalf.    Jonet  v.  Potty  4  CaL  15 ; 
Grigm  V.  Ahop,  4  Cal.  408 ;  AUen  v.  Oit- 


izens*  Steam  Nov.   Co.,  6  Cal.  402  ;  Ad- 
ams V.  Woods,  8  Cal.  321. 

2.  The  consideration  of  the  assignment 
of  a  personal  chattel  or  chose  in  action 
may  be  proven  by  parol,  and  a  different 
one  established  from  that  expressed  in  the 
instrument.  Bennett  v.  Solomon^  6  Cal.  138. 

3.  Debts  or  credits  are  considered  prop- 
erty in  the  statute.  A  judgment  is  a  debt 
of  record,  and  the  parties  to  it  are  called 
judgment  creditor  and  debtor.  Adams  v. 
HackeU,  7  Cal.  202. 

4.  A  nonnegotiable  chose  in  action,  cre- 
ated by  the  immediate  parties  to  it  for  the 
purpose  of  defrauding  creditors,  cannot  be 
impeached  in  the  hands  of  an  innocent  as- 
signee by  the  creditors  of  the  debtors  mak* 
ing  such  chose  in  action.  Wright  v.  Levy^ 
12  CaL  262. 

5.  Whether  a  chose  in  action — ^as  a  note 
or  judgment,  and  the  like — calling  for  a 
definite  sum  without  condition,  is  the  sub- 
ject of  levy  and  sale,  without  actual  pos- 
session of  the  chose  by  the  officer  ?  Query. 
OrandaU  v.  Blen,  13  CaL  23. 

6.  The  doctrine  of  continuous  posses- 
sion of  personal  property  afler  sale  or 
mortgage  does  not  apply  to  the  case  of  a 
paper,  or  the  mere  evidence  of  a  debt,  nor 
does  the  chattel  mortgage  act  apply  to  it. 
BaU  V.  Bedding,  13  CaL  220. 

7.  Plaintiff  delivered  to  defendants  gold 
dust,  to  be  by  them  forwarded  to  San 
Francisco,  to  be  there  coined  and  returned. 
The  dust  belonged  to  five  persons,  part- 
ners in  mining,  of  whom  plaintiff  and  C. 
were  two.  While  the  dust  was  in  the 
hands  of  defendants,  C.  sold  to  plaintiff, 
for  a  valuable  consideration,  his  interest  in 
it,  and  gave  a  receipt  evidencing  the  sale. 
Defendants,  afler  this,  received  coin  made 
of  the  dust,  and  a  creditor  of  C.  attached 
the  coin  by  gamisheeing  defendants.  De- 
fendants had  no  notice  of  the  sale  to  plaint- 
iff until  the  day  after  the  attachment,  when 
plaintiff  demanded  C.'s  share  of  the  coin : 
held,  that  plaintiff  was  entitled  to  the  coin ; 
that  the  dust  in  defendants'  hands  was  in 
the  constructive  possession  of  all  the  five 
owners,  C.  having  no  exclusive  interest  in 
any  part  until  it  was  converted  into  coin 
and  divided  among  the  owners ;  that  C.'s 
right  to  the  dust  was  a  chose  in  action, 
which  he  could  assign  by  order  in  favor  of 
the  purchaser  or  assignee,  and  after  such 
order,  neither  C.  nor  his  creditors  could 
claim  any  right  to  the  money;  that  the 
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Statute  of  frauds  has  no  application  to  a 
case  like  this.  Walling  v.  Miller,  15  Cal. 
40. 


CHURCH  PROPERTY. 
See  Missions. 
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CITIZENSHIP. 


1.  Under  the  treaty  of  Queretaro,  all 
Mexicans  established  in  California  on  the 
30th  day  of  May,  1848,  and  who  had  not, 
on  or  before  the  30th  day  of  May,  1849, 
declared  their  intentions  to  continue  Mex- 
ican citizens,  are  to  be  deemed  American 
citizens.    People  v.  Naglee,  1  Cal.  244. 

2.  Laws  regulating  the  admission  of 
foreigners  and  aliens,  and  placing  them  un- 
der peculiar  disabilities  on  account  of 
some  suppressed  inconvenience  whicli 
may  result  to  the  State,  are  political  laws. 
People  V.  Folsom,  5  Cal.  378. 

3.  The  mere  fact  that  a  man  is  a  sol- 
dier in  the  United  States  army  does  not 
disqualify  him  from  voting  in  this  State. 
But  he  cannot  vote  unless  he  has  been  a 
citizen  of  the  State  and  of  the  county  in 
which  he  votes  for  the  constitutional  pe- 
riod.    People  V.  Etleg,  15  Cal.  49. 

4.  And  a  mere  residence  or  sojourn  in 
the  county  as  a  soldier  does  not  make  him 
a  citizen  or  prove  him  to  be  such.  The 
rule  as  fixed  by  the  constitution  is,  that 
the  fact  of  such  sojourn  or  residence  as  a 
soldier  neither  creates  nor  destroys  citi- 
zenship, leaving  the  political  status  of  the 
soldier  where  it  was  before.     lb. 

See  Alien,  Election  Juror,  Natu- 
ralization. 


or  to  the  act  of  April  22d,  1850,  must 
have  their  effect  and  construction  by  the 
rules  of  the  civil  law.  Fowler  v.  Smithy 
2  Cal.  569. 


CLERK. 

1.  The  clerk  of  a  confidential  counsel- 
or, solicitor  or  attorney  of  the  party  can- 
not be  compelled  to  disclose  the  communi- 
cations made  to  him,  or  letters  or  entries 
made  by  him  in  that  capacity.  LandS' 
herger  v.  Gorham,  5  Cal.  451. 

2.  Where  there  was  but  one  clerk  in 
the  office  of  a  newspaper,  his  affidavit  of 
the  publication  of  summons  or  notice  in 
said  paper  is  sufficient,  and  it  is  unneces- 
ry  for  the  affidavit  to  describe  him  as  prin- 
cipal clerk.     Gray  v.  Palmer,  9  Cal.  637. 


CIVIL  LAW. 

1.  The  civil  law,  except  so  far  as  it  has 
been  expressly  adopted  *by  the  legislative 
power,  is  without  authority,  either  in  Spain 
or  Mexico.     Panaud  Y.Jones,  1  Cal.  500. 

2.  All  contracts  made  in  this  State  pri- 


CLERK  OF  THE  COURT. 

1.  The  certificate  of  the  clerk  of  the 
district  court  could  not  be  received  to  con- 
tradict the  plain  import  of  the  judgment 
Belt  V.  Davis,  1  Cal.  140. 

2.  The  supreme  court  will  not  consider 
the  testimony  as  returned  in  a  statement 
unless  it  appears  settled  by  the  parties,  or 
by  a  certificate  of  the  clerk  that  he  took 
down  the  testimony  in  writing  at  the  trial, 
and  at  the  request  of  one  of  the  parties. 
Bunting  v.  Beideman,  1  CaL  182. 

3.  The  special  act  of  the  legislature, 
approved  April  4th,  1857,  fixing  the  com- 
pensation of  the  county  clerk  of  the  coun- 
ty of  Placer  at  $3,000,  was  intended  in 
lieu  of  all  fees  for  services  rendered  the 
county.     Mitchell  v.  Stoner,  9  CaL  203. 

4.  A  mandamus  will  not  lie  against  the 
clerk  of  the  district  court  to  compel  him 
to  issue  execution  on  a  money  judgment 
rendered  in  the  court  of  which  he  is  clerk. 
Goodwin  v.  Glazer,  10  Cal.  338. 

5.  Where  a  clerk  of  the  district  court 
improperly  refuses  to  issue  execution  on  a 
judgment  rendered  in  the  court  of  which 
he  is  clerk,  on  the  ground  that  the  judg- 
ment has  been  attached  at  the  suit  of  an- 
other party,  a  bill  in  equity  cannot  be 
sustay^ed  to  release  the  attachment  and 


CLERK  OF  THE  COURT.— CO  GNOVIT, 


207 


Clerk  of  the  Court. — Cofj^novit. 


compel  the  clerk  to  issue  the  execution, 
as  the  injured  party  has  his  remedy  at  law 
by  an  action  on  the  official  bond  of  the 
clerk.  Goodwin  y.  Glazer,  10  Cal.  333 ; 
iKUer  V.  Sanderson,  10  Cal.  490. 

6b  An  objection  to  an  acknowledgment 
by  a  county  clerk  that  he  had  no  seal  of 
<^ce  is  too  narrow  a  construction  of  the 
law.  His  power  was  never  intended  to 
be  made  to  depend  upon  the  fact  of  his 
having  procured  a  seal,  or  the  care  with 
which  he  preserved  it.   Ingoldshy  v.  Juan, 

12  Cal.  580. 

7.  The  clerk  of  a  court,  though  a  con- 
stitutional officer,  is  subject  to  its  orders  in 
the  control  of  the  records.  The  court 
cannot  without  great  abuse  of  its  powers 
take  from  the  clerk  in  any  way  the  per- 
quisites of  his  office  for  copies  of  opinions 
and  papers  on  file.     Houston  v.  Williams, 

13  Cd.  28. 

8.  A  clerk's  certificate  that  a  statement 
is  the  same  which  was  used  on  motion  for 
new  trial,  is  entitled  to  no  weight,  as  the 
derk  is  not  authorized  by  law  to  verify  a 
statement  in  that  form.  Fee  v.  Starr,  13 
CbL  171. 

9.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  dam- 
ages, the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  the 
judgment.  The  clerk  below  can  issue  ex- 
ecution for  these  damages  and  costs.  Mc- 
Milan  V.  Vischer,  14  Cal.  241. 

10.  Where  a  submission  to  arbitration 
is  made  an  order  of  court  under  the  code, 
the  clerk  of  the  court  may  enter  judg- 
ment on  the  award  in  due  time  without 
any  further  order  of  the  court  Carsley 
V.  Lindsay,  14  Cal.  895  ;  overruling  Hes- 
lep  V.  City  of  San  Francisco,  4  Cal.  4. 

11.  When  the^  judge  cannot  be  found, 
tike  proposed  statement  or  bill  in  a  crimi- 
nal case  may  be  delivered  to  the  clerk  of 
court  for  him,  the  clerk's  office  being  the 
proper  place  for  the  deposit  of  the  papers 
for  the  judge  in  his  absence  from  his  cham- 
bers. The  clerk  should  minute  on  the 
document  the  date  of  its  receipt,  and  hand 
it  to  the  judge  at  the  earliest  convenient 
opportunity.    People  v.  Lee,  14  Cal.  512. 

12.  Under  the  act  of  1857  regulating 
fees  of  office  in  certain  counties,  the  sheriff 
iDBj  charge  fees  for  copies  of  the  summons 


and  injunction  served  by  him  in  a  suit, 
though  the  copies  were  prepared  and 
printed  by  the  plaintiff,  and  certified  by 
the  clerk  at  the  plaintiff's  request;  but 
the  sheriff  must  look  for  his  fees  to  plaint- 
iff, at  whose  request  the  copies  were 
served,  and  cannot  sue  the  clerk  for  money 
had  and  received — although  plaintiff  had 
paid  the  clerk  for  such  copies — unless  the 
money  was  delivered  to  him  to  be  paid  the 
sheriff.  Edmondson  v.  Mason,  16  Cal. 
388. 

13.  The  clerk  is  entitled  to  charge,  un- 
der that  act,  fees  for  certified  copies  of 
summons  and  injunction,  if  the  copies, 
though  prepared  by  plaintiff,  were  certified 
by  the  clerk  at  plaintiff's  request.  There 
is  no  necessity  for  plaintiff  to  obtain  copies 
of  summons  and  injunction  from  the  clerk. 
lb. 

14.  Under  the  code  as  it  stood  in  1854, 
a  party  who  failed  to  file  with  the  clerk  a 
memorandum  of  costs  within  the  time  lim- 
ited waived  his  right  to  costs,  whether 
they  were  clerk's  and  sheriff's  fees  or 
other  costs,  and  in  the  absence  of  such 
memorandum  the  clerk  had  no  power  to 
include  costs  in  the  judgment.  Chopin  v  , 
Broder,  16  Cal.  419. 
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CLIENT. 


See  Attorney. 


CODEFENDANT. 


See  Defendant. 


COGNOVIT. 

1.  A  cognovit  is  good  as  an  admission 
in  pais  afler  answer  filed  until  set  aside  by 
the  court  for  good  cause  shown.  Hirsh' 
field  V.  Franklin,  6  Cal.  609. 
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2.  If  judgment  waa  entered  on  the  cog- 
novit and  by  its  authority,  then  the  amount 
acknowledged  would  have  been  the  suni 
of  the  judgment.  But  where  upon  decla- 
ration and  answer  denying  the  facts  al- 
leged, the  acknowledgment  is  used  as  evi- 
dence, interest  may  be  given  by  way  of 
damages.     Ih, 


COLLATERAL  SECURITY. 

See  Bailment,  Mortgage  of  Chat- 
tels, Pledge. 


COLLEGE. 

1.  In  an  application  for  an  order  to  in- 
corporate a  college  under  the  act  of  1850, 
it  is  necessary  that  subscriptions  of  real 
estate — if  such  subscriptions  must  not  be 
cash  under  the  statute — should  define  the 
boundaries  or  situation  of  the  lands  pro- 
posed to  be  given ;  and  where  an  endow- 
ment of  a  proposed  college  consisted  of 
real  estate,  the  situation  thereof  must  be 
ascertained  and  determined  from  the  sub- 
scription papers,  their  value  must  be  rep- 
resented and  their  title  established,  or  the 
application  will  be  denied.  Exparte  The 
Ualifomia  College^  1  Cal.  130. 

2.  On  an  application  for  an  incorpora- 
tion of  a  college,  a  cash  subscription  of 
$27,500,  with  the  subscription  list  annex- 
ed to  the  petition,  and  accompanied  by  af- 
fidavits showing  that  the  subscribers  are 
severally  worth  the  respective  sums  set 
opposite  the  names,  is  a  sufficient  compli- 
ance with  the  act  of  April  20,  1850,  to 
authorize  the  supreme  court  to  grant  a 
charter.  Ex  parte  The  Wesleyan  College,* 
1  Cal.  447.  -vsr  y , 


COLLISION. 

1.  An  action  to  recover  damages  for 
collision  cannot  be  sustained  where  the  in- 


*  The  above  Uw  is  repealed  hj  tb«  corporation  act 


jury  complained  of  has  resulted  from  the 
negligence  of  both  parties.  Kelly  v.  Oun- 
ningham,  1  Cal.  366. 

2.  -  A  vessel  in  the  hsp*bor  of  San  Fran- 
cisco, moored  in  the  usual  track  of  bay 
and  river  steamers,  should  set  a  light  and 
keep  a  watch  in  a  dark  night,  or  she  can- 
not recover  damages  for  an  injury  sus- 
tained by  being  run  into  by  a  steamer, 
where  there  was  neither  gross  negligence 
nor  intentional  wrong  on  the  part  of  the 
steamer.  Innis  v.  Steamer  SenatoTy  1  CaL 
459. 

3.  In  a  case  of  collision,  the  plaintiff 
must  be  faultless.  GriswM  v.  Sharpe,  2 
Cal.  24. 

4.  In  an  action  to  recover  damaiges  for 
collision,  there  being  no  indebtedness  aris- 
ing upon  contract,  an  attachment  cannot 
issue.     3. 

5.  In  an  action  for  collision,  afier  the 
witness  testifies  concerning  the  position  of 
the  vessels  and  the  character  of  the  nighty 
he  was  asked  whether  a  vessel  on  such  a 
night  and  in  such  a  place  could  be  seen  at 
a  considerable  distance  from  a  vessel  ap- 
proaching the  shore  ;  and  if  so,  how  far : 
held,  that  the  question  should  have  been 
allowed.  Innis  v.  Steamer  Senator^  4  CaL  5. 


COMMERCE. 

1.  The  power  to  regulate  commerce  is 
general  and  exclusive,  and  no  part  of  it 
can  be  exercised  by  a  State.  But  when 
this  power  has  not  been  exercised  by  con- 
gress, but  lies  dormant,  and  a  State  in  the 
meantime  exercises  such  poiver  over  a 
given  subject,  the  question  whether  the 
action  of  the  State  be  vo^d  in  such  a  case 
is  left  in  doubt  MitcheU  v.  Steelmany  8 
Cal.  371. 

2.  The  power  of  congress  to  regnlate 
commerce  with  foreign  nations  and  among 
the  States  is  an  exclusive  power.  People 
V.  Doumer,  7  Cal.  171. 

The  general  authority  given  to  congress 
to  regulate  commerce  with  foreign  nations 
could  probably  find  no  more  useful  or  ap- 
propriate means  of  exercise  than  in  treat- 
ies and  laws  withdrawing  our  citizens 
domiciled  in  unchristian  nations  from  the 
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jari^ction  of  such  governments,  and  con- 
fiding their  rights  of  property  and  person 
to  judicial  officers  of  their  own  country, 
administered  under  responsibilities  to  a 
common  government,  laws,  with  the  gen- 
eral spirit  and  principles  of  which  those 
citizens  are  familiar.  Forbes  v.  Scannell, 
13  Cal.  282. 


COMMISSION. 
See  Agency,  Broker,  Deposition. 


COMMISSION,    UNITED    STATES 

LAND. 

See  Land  Commission  op  the  Unit- 
KD  States. 


COMMISSION,  STATE  LAND. 

t 

See  Land  Commission  op  the  State. 
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COMMISSIONER  OF  THE  UNITED 

STATES. 

1.  An  appeal  lies  from  a  consular  court 
in  China  to  the  United  States  commis- 
sioner.   Forbes  v.  Scannell,  13  CaL  286. 

COMMISSIONER  OF  THE  FEDER- 
AL COURTS. 


L  Jnstioefl 


of  the  peace  alone  have  the 
14 


power  to  try  and  commit  deserted  seamen 
under  the  acts  of  congress,  and  commis- 
sioners under  the  United  States  court  can 
only  arrest  and  commit  for  trial.  Fx  parte 
Crandall,  2  Cal.  144. 


<^^^^^>^^^^«^^i^^>^^>^i^^>.»»<»«iij»^. 


COMMISSIONERS  OF  THE  FUND- 
ED  DEBT  OF  SAN  FRANCISCO 
CITY. 

1.  A  sale  of  land  in  the  city  of  San 
Francisco,  by  a  portion  of  the  board  of 
commissioners  of  the  funded  debt,  does  not 
pass  a  legal  title  upon  which  ejectment 
can  be  maintained.  Leonard  v.  Darling" 
ton,  6  Cal.  125. 

2.  The  act  of  the  legislature  confers  the 
power  on  five  commissioners,  and  though 
a  majority  may  control,  yet  it  is  necessary 
that  all  should  meet  and  consult,  or  have 
notice  of  the  meeting,  that  they  may  at- 
tend if  they  desire,     lb. 

3.  A  general  resolution,  passed  by  the 
whole  board  a  year  before  the  sale  in 
question,  that  they  would  sell  all  the  city 
property  to  pay  her  debts,  will  not  give 
validity  to  the  particular  sale  made  in  pur- 
suance of  a  resolution  to  sell  the  particu- 
lar lot,  adopted  by  only  three  of  the  board 
shortly  before  the  sale.     lb,  126. 

4.  The  act  of  1851,  creating  the  board 
of  fund  commissioners  of  San  Francisco, 
was  a  law  authorizing  a  contract  between 
the  city  and  her  creditors,  who  surren- 
dered the  old  indebtedness  and  took  a 
new  security  bearing  a  different  rate  of  in- 
terest. This  transaction  was  in  the  nature 
of  a  new  contract,  and  the  law  authorizing 
it  entered  into  and  became  a  part  thereof 
and  cannot  be  altered  or  amended  so  as 
to  impair  or  destroy  the  rights  of  parties 
under  the  contract.  People  v.  Woods,  7 
Cal.  584. 

5.  The  provisions  of  the  consolidation 
act  of  1856,  requiring  that  the  sinking 
fund  created  by  the  act  of  1851  should  be 
first  exhausted  by  the  redemption  of 
certificates  of  stock,  before  the  treasurer 
should  make  payment  annually  of  the  sum 
of  fifty  thousand  dollars,  set  apart  by  the 
first  act  for  the  payment  of  interest  and 
for  the  sinking  fund,  are  unconstitutional. 
lb. 
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6.  The  act  of  May  Ist,  1851,  authoriz- 
ing "  the  funding  of  the  floating  debt  of 
the  city  of  San  FranciBCO,"  is  substantial- 
ly a  trust  deed,  whereby  she  agrees,  on  a 
valuable  consideration,  to  place  in  the 
hands  of  certain  trustees  so  much  of  her 
revenue  and  property,  to  be  applied  by 
the  trustees  to  the  redemption  of  her  obli- 
gations, in  the  mode  and  according  to  the 
terms  of  her  agreement.  People  v.  Bond^ 
10  Cal.  567;  People  v.  TilKnghastj  10 
Cal.  584;  People  v.  Supervisors  of  San 
Franciso  County j  12  Cat  301. 

7.  The  commissioners  of  the  funded 
debt  of  the  city  of  San  Francisco  are  not 
private  agents;  they  are  public  officers, 
clothed  with  important  trusts,  for  the  due 
administration  of  which  they  have  execut- 
ed bonds  with  security.  San  Francisco 
County  V.  Commissioners  of  the  Funded 
Debt  of  the  City  of  San  Francisco^  10  Cal. 
586. 

8.  In  a  bill  to  enjoin  the  issuance  of 
bonds  of  the  city  and  county  of  San  Fran- 
cisco by  the  fund  commissioners,  created 
by  the  act  of  April  20th,  1858,  for  the 
claims  approved  by  the  board  of  examin- 
ers, it  is  necessary  that  some  of  the  per- 
sons to  whom  the  bonds  are  to  be  issued 
should  be  made  parties  to  the  action. 
Hutchinson  v.  Burr,  12  Cal.  103. 

9.  The  board  of  super\4sor8  of  the  city 
and  county  of  San  Francisco  have  no  con- 
trol over  the  treasurer  in  the  payment  of 
the  interest  and  principal  of  the  sinking 
fund  of  that  city.  The  allowance  or  dis- 
allowance, auditing  or  refusing  to  audit 
of  the  board  are  alike  immaterial.  Peo- 
pie  V.  Supervisors  of  San  Francisco  Coun- 
ty,  12  Cal.  301. 

10.  The  act  of  1858,  amendatory  of  the 
act  of  May  1st,  1851,  authorizing  the  fund- 
ing of  the  floating  debt  of  the  city  of  San 
Francisco,  and  to  provide  for  the  payment 
of  the  same,  is  constitutional.  Blanding 
V.  Burr^  13  Cal.  349 :  Thornton  v.  Hoop- 
er,  14  Cal.  11. 

11.  If,  under  the  act,  a  large  surplus 
accumulates,  it  may  be  applied  to  the  pur- 
chase of  bonds,  even  if  no  provision  ex- 
ists in  the  act  for  payment  before  the 
bonds  are  due.     lb. 

12.  The  commissioners  of  the  funded 
debt  of  the  city  of  San  Fi*ancisco  have 
j.K)wer,  under  the  act  of  1851,  authorizing 
them  to  sell  the  realty  conveyed  to  them 
by  the  commissioners  of  the  sinking  fund, 


created  by  ordinance  of  said  city,  to  re- 
ceive the  three  per  cent,  scrip  of  the  city 
instead  of  cash  on  the  sale,  it  being  con- 
ceded that  the  assets  of  the  city  were  suf- 
ficient to  pay  all  debts.  People  v.  Com- 
missioners of  the  Funded  Debt  of  the  City 
of  San  Francisco,  14  Cal.  541. 

13.  A  purchaser  of  such  beach  and  wa- 
ter lot  property,  at  a  sheriff's  sale,  in  Au- 
gust, 1851,  on  execution  issued  upon  a 
judgment  recovered  in  January,  1851, 
against  the  city  of  San  Francisco,  ac- 
quired a  title,  if  the  judgment  became  a 
lien  upon  the  property  sold  previous  to  the 
act  of  May  1st,  1851,  and  the  conveyance 
from  the  commissioners  of  the  sinking 
fund  to  the  commissioners  of  the  funded 
debt,      Wheeler  v.  M/fcr,  16  Cal.  126. 

14.  In  this  case,  as  the  record  does  not 
show  that  the  judgment  ever  became  such 
lien,  the  decision  giving  title  to  the  pur- 
chaser must  be  taken  without  reference 
to  any  rights  which  the  conmiissioners  of 
the  funded  debt  may  possess.  They  are 
not  parties,  and  as  to  their  rights  no  opin- 
ion is  here  expressed,    lb. 


COMMISSIONERS  OF  THE  SINK- 
ING  FUND  OF  SAN  FRANCISCO 
CITY. 

1.  The  act  of  the  city  of  San  Francis- 
co creating  the  board  of  sinking  fund  com- 
missioners, and  the  deed  executed  to  them 
of  all  the  property  in  the  city,  is  void  for 
want  of  power  in  the  city,  and  because 
said  deed  is  within  the  statute  of  frauds. 
Smith  V.  Morse,  2  Cal.  538 ;  HeydenfMt 
v.  JRtchcock,  15  Cal.  514. 

2.  The  board  of  commissioners  of  the 
old  sinking  fund  of  1850,  created  by  an 
ordinance  of  the  city  of  San  Francisco^ 
had  no  power  to  sell  the  real  estate  of  the 
city,  the  ordinance  being  void.  But  this 
decision  has  no  application  to  the  board  of 
commissioners  of  the  funded  debt,  organ- 
ized afler  the  dissolution  of  the  first  board 
of  the  sinking  fund  commissioners.  Sey- 
denfddt  v.  Hitchcock,  15  Cal.  514. 

3.  Smith  V.  Morse,  2  Cal.  524,  com- 
mented on,  and  attention  called  to  the  fact 
that  plaintiff's  judgment,  in  that  case,  had 
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beoome  a  lien  on  the  propertj  sold  before 
the  passage  of  the  funding  act  of  May  Ist, 
1851,  and  that  hence  the  act  was  declared 
ttDoonstitutional,  so  far  as  it  impaired  such 
previous  lien.  .  Wheder  v.  Miller^  16  Cal. 
125. 


COMMISSIONERS  OF  THE  STATE 

CAPITOL. 

1.  The  act  of  1860,  authorizing  the 
oonstiruction  of  a  State  capitol  at  Sacra- 
mento, is  not  unconstitutional  because  it 
proTide-s  that  the  compensation  to  the 
owners  of  the  land  taken  shall  be  ascer- 
tained by  three  commissioners,  and  thus 
deprives  the  owners  of  the  right  to  a  jury 
triaL  The  provision  of  the  constitution, 
that  ^  the  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate  for- 
ever," applies  only  to  civil  and  criminal 
cases  in  which  an  issue  of  fact  is  joined. 
The  proceeding  to  ascertain  the  value  of 
property,  under  the  act  of  1860,  and  the 
compensation  to  be  made,  is  not  an  action 
of  law.  It  is  an  inquisition  for  the  ascer- 
tainment of  a  particular  fact,  as  prelim- 
inary to  future  proceedings,  and  it  is  only 
requisite  that  it  be  conducted  in  some 
equitable  and  fair  mode,  to  be  provided 
by  law,  either  with  or  vrithout  a  jury,  op- 
portunity being  allowed  to  owners  and 
parties  interested  in  the  property  to  give 
evidence  as  to  its  value,  and  to  be  heard 
thereon.  Koppihu  v.  State  Capitol  Com- 
wussianertj  16  CaL  253. 

2.  In  this  case,  the  district  judge  did 
Boi  err  in  refusing  the  application  to  set 
aside  the  award  of  the  commissioners,  and 
fix*  a  new  triaL  The  proceedings  before 
the  ocmimissioners  were  regular,  and  '^  ap- 
pear to  have  been  done  in  good  fiuth,'' 
within  the  act.     7& 


*^^^^^S^k^^^^«^^^^h^^wN^^^^^^^r^^^^^^ 


COMMISSIONER  OF  STREETS. 

1.  The  street  commissioner  of  the  city 
of  San  Francisco  is  empowered  to  use 


the  necessary  force  to  prevent  an  injury 
to  the  public  streets  of  the  city ;  and  no 
action  can  be  sustained  against  him,  or 
those  who  act  under  his  orders,  for  using 
such  force.  Clark  v.  McCarthy,  1  Cal. 
454. 

2.  To  entitle  a  party  to  recover,  as 
street  commissioner  of  San  Francisco,  he 
must  show  not  only  that  he  had  discharg- 
ed his  duties ;  but  first,  that  he  had  been 
lawfully  elected;  second,  had  qualified 
himself  to  hold  the  office,  by  taHng  the 
oath,  and  filing  the  bond  at  the  same  time, 
and  in  the  manner  required  by  law. 
Payne  v.  Ciiy  of  San  Franctscoy  3  CaL 
125. 

3.  A  joint  resolution  of  the  city  coun- 
cils, approved  by  the  mayor,  recognizing 
a  party  as  street  commissioner,  will  not 
enable  him  to  recover  for  services  ren- 
dered in  that  capacity  upon  a  quantum 
meruit.     lb.  128. 

See  Streets  and  Highways. 


COMMITMENT. 

1.  If  an  order  of  commitment  be  suffi- 
cient in  substance,  it  wiD  be  held  good  on 
habeas  corpus,  although  it  contain  more 
than  is  necessary  to  be  stated  therein. 
The  unnecessary  matter  will  be  regarded 
as  surplusage.  People  v.  Smithy  1  Cal.  11. 

2.  Justices  of  the  peace  alone  have 
power  to  try  and  commit  deserted  seamen, 
under  the  acts  of  congress ;  and  commig- 
sioners,  under  the  United  States  courts, 
can  only  arrest  and  commit  for  trial.  JSx 
parte  CrandaU,  2  Cal.  144. 

3.  On  finding  a  commitment  illegal,  if 
it  appear  that  the  party  is  guilty  of  an 
offense,  the  court  will  not  discharge  him 
without  allowing  time  for  his  arrest  by 
proper  authority,    lb,  145. 

4.  A  commitment  for  contempt,  "in 
refusing  to  answer  certain  questions  pro- 
pounded to  the  witness  by  the  grand  jury," 
is  not  a  compliance  vrith  the  statute,  which 
requires  that  when  the  contempt  consists 
in  the  omission  to  do  an  act  which  was  in 
the  power  of  the  person  to  perform,  the 
act  shall  be  specified  in  the  commitment. 
It  does  not  appear,  from  such  commitment, 
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whether  the  questions  were  legal  or  not. 
JEr  parte  Howe,  7  Cal.  183. 

See  Crimes  and  Criminal  Law. 


COMMON  CARRIERS. 

1.  In  an  action  against  a  common  car- 
rier, the  rule  of  damages  is  the  value  of 
the  goods  at  the  port  of  delivery,  and  not 
the  invoice rprice,  or  the  valhe  at  the  port 
of  shipment.  Ringgold  v.  Haven^  1  Cal. 
118  ;  Hcert  v.  Spalding,  1  Cal.  214. 

2.  A  common  carrier  is  not  responsible 
for  the  loss  of  goods  entrusted  to  him  for 
carriage,  where  it  is  understood  that  he  is 
to  receive  no  compensation  for  his  car- 
riage, and  where  he  has  exercised  ordi- 
nary diligence  in  taking  care  of  them ; 
in  such  a  case,  he  is  only  liable  as  a 
baileee  without  hire.  Fay  v.  Steamer 
New  World,  1  Cal.  349. 

3.  A  merchant  was  in  the  habit  of  hav- 
ing his  gold  dust  carried  gratuitously  on 
the  steamer ;  while  the  ownera  refused  to 
carry  it  for  hire,  or  to  become  liable  as 
common  carriers  in  case  of  loss:  held, 
where  a  quantity  of  gold  dust,  belonging 
to  the  plaintiff,  was  stolen  from  the  steam- 
er, without  any  negligence  on  the  part  of 
the  master  or  officers,  that  the  plaintiff 
could  not  recover  its  value.     Ih. 

4.  Whether  a  common  carrier  of  goods 
and  passengers  merely,  can  be  made  lia- 
ble in  an  action  for  refusing  to  carry  gold 
^ust.    Query?     lb.  350. 

5.  In  an  action  against  a  common  car- 
rier, for  nonperformance  of  his  contract 
to  carry  a  passenger,  remote  and  contin- 
gent damages  cannot  be  recovered.  Tonge 
V.  Pacijie  M.  S.  S.  Co.,  1  Cal.  354. 

6.  When  an  action  is  brought  for  dam- 
ages against  a  common  carrier,  for  the 
nonperformance  of  the  contract  to  carry 
the  plaintiff's  servant,  the  plaintiff  must 
show  that  he  is  entitled  to  claim  his  serv- 
ices,    lb. 

7.  Evidence  showing  that  the  plaintiff 
was  a  good  book-keeper,  was  proper  to  be 
submitted  to  the  jury,  to  enable  them  to 
form  an  estimate  of  the  cTamages  which 
the  plaintiff  had  probably  sBstained  ;  and 
they  should  consider  the  probabilities  of 


his  procuring  a  situation,  and  retaining  it. 
lb. 

8.  In  an  action  brought  by  a  passenger 
against  the  owners  of  a  steamer  for  not 
iiimishing  him  with  the  conveniences  dur- 
ing the  voyages  which  the  contract  of 
conveyance  required,  the  court  will  not 
interfere  with  the  verdict  of  a  jury,  where 
the  question  upon  which  they  have  passed 
is  one  solely  of  liquidated  damages,  unless 
beyond  doubt  the  verdict  be  unjust  and 
oppressive.     George  v.  Law,  1  Cal.  364. 

9.  Delivery  by  a  common  carrier  to  a 
wrong  person  by  mistake  or  by  gross  im- 
position will  not  discharge  his  responsibil- 
ity to  the  owner  for  the  value  of  the 
goods.  The  authority  of  an  agent  to  de- 
liver goods  to  a  common  carrier  is  not  an 
authority  to  take  them  back  or  to  counter- 
mand the  shipment.  Adams  v.  Blanken- 
stein,  2  CaL  418. 

10.  If  a  common  carrier  deliver  goods 
to  any  but  the  owner,  he  does  so  at  his 
peril ;  and  his  defense  must  clearly  show 
that  the  person  to  whom  he  delivered  the 
goods  was  duly  authorized  as  the  agent  of 
the  owner  to  receive  them.     lb. 

11.  The  law  regards  ferrymen  as  com- 
mon carriers,  and  has  imposed  upon  them 
the  same  duties  and  liabilities ;  and  he  is 
liable  for  the  safe  transit  and  delivery  of 
passengers,  and  is  chargeable  with  any 
accident  occurring,  except  by  the  act  of 
God  or  the  public  enemy.  Mag  v.  Han" 
son,  5  Cal.  364. 

12.  In  an  action  for  damages  brought 
by  a  passenger  against  a  stage  company 
for  injuries  to  plaintiff  caused  by  careless- 
ness of  the  driver  in  overturning  the 
coach :  held,  that  the  fact  that  the  driver 
was  informed  before  the  accident  that  a 
passenger  was  to  be  left  at  plaintiff^s  des- 
tination, and  that  after  the  accident,  the 
agent  of  defendant  informed  the  driver 
that  plaintiff  was  to  stop  at  the  destination 
designated,  was  sufficient  to  establish  pri- 
ma facie  the  allegation  in  the  oompbunt, 
of  a  contract  to  safely  carry,  etc.  Thome 
V.  California  Stage  Co.,  6  Cal.  283. 

13.  The  towing  of  a  vessel  out  to  sea 
by  a  steamer  is  the  transportation  of  prop- 
erty, without  resorting  to  any  other  than 
the  necessary  construction  arising  from 
the  generic  and  common  meaning  assigned 
to  the  word  "  transport."  White  v.  Sfeam 
Tug  Mary  Ann,  6  Cal.  470. 

14.  It  is  sufficient  as  a  common  carrier 


COMMON  CARRIERS. 


213 


Common  Carrien. 


that  the  steam-tug  held  herself  out  to  the 
world  for  engagement  in  a  business  for 
hire,  which  required  prudence,  skill  and 
the  use  of  adequate  means  to  perform  the 
contracts  whidi  she  should  undertake. 
76.  471. 

15.  Where  it  appears  that  the  coach  at 
the  time  of  the  accident  was  driven  bj  the 
servant  or  agent  of  the  owner,  the  rule  in 
such  cases  is  that  the  principal  is  liable 
only  for  simple  negligence,  and  that  ex- 
emplaiy  damages  cannot  be  imposed  upon 
him.  Wardrobe  v.  Califamta  Stage  Co,, 
7  CaL  120. 

16.  Damages  which  are  professedly  laid 
for  the  benefit  of  the*  public  cannot  be  re- 
ooTcred  in  an  action  brought  bj  a  passen- 
ger of  a  stage  coach  against  the  owners 
thereof  for  injuries  sustained  by  reason  of 
the  upsetting  of  the  coach.     lb. 

17.  An  action  brought  bj  husband  and 
wife  against  a  steamer  for  breach  of  a 
contract  to  carry  the  wife  to  New  York 
via  Nicaragua,  the  alleged  breach  consist- 
ing in  carrying  the  wife  to  Panama,  and 
causing  her  detention  there,  and  conse- 
quent illness  and  other  injuries,  though 
based  on  a  contract,  sounds  in  tort,  and 
the  wife  is  a  proper  and  necessary  party 
plaintiffl  Warner  v.  Steamer  Uncle  Sani, 
9  CaL  729 ;  Ord  v.  Steamer  Uncle  Sam, 
13  CaL  372. 

18.  Where  in  an  action  to  recover  dam- 
ages occasioned  to  the  plaintiff  from  his 
detention  by  the  defendants  as  common 
carriers,  a  witness  was  permitted  to  give 
bis  estimate  of  the  value  of  the  plaintiff's 
services  per  day,  which  he  placed  as  high 
as  one  hundred  dollars,  and  stated  as 
groond  for  his  opinion  that  the  plaintiff 
wa8  a  speculator,  possessed  of  large  prop- 
erty, mmiey  invested  in  stocks,  rents  and 
other  sources  of  income,  and  frequently 
■made  from  one  to  five  hundred  dollars  per 
day :  held,  that  the  testimony  was  inad- 
missible. Hastings  v.  Steamer  Uncle 
Sam,  10  Cal.  341. 

19.  A  stage  company  engaged  in  car- 
rying passengers^  and  from  a  place  is 
liable  to  pay  to  that  place  a  license  under 
the  provisions  of  a  law  taxing  any  busi- 
ness carried  on  in  that  place.  Oittf  of 
Sacramento  v.  Calif omia  Stage  Co.,  12 
CaL  138. 

20.  A  contract  for  the  transportation  of 
passengers  from  San  Francisco  to  New 
Yoik  is  an  entirety,  whether  the  entire 


voyage  is  to  be  performed  in  one  vessel 
or  not.  Ord  v.  Steamer  Uncle  Sam,  13 
CaL  371. 

21.  Telegraph  companies  in  contempla- 
tion of  law  are  common  carriers,  and  are 
subject  to  the  rules  of  law  governing  the 
same.  Parks  v.  Alta  Telegraph  Co.,  13 
Cal.  424. 

22.  Where  A  contracts  with  a  telegraph 
company  to  have  his  dispatch  transmitted, 
authorizing  his  agent  to  secure  a  debt  due 
him  from  a  third  party  by  attachment,  and 
this  service  is  so  negligently  performed 
that  other  creditors  of  the  common  debtor 
obtain  the  first  attachment  and  exhaust 
the  assets  of  the  debtor,  which  would  not 
have  been  the  case  had  the  telegraph  com- 
pany performed  its  contract  within  a  reas- 
onable time,  the  company  is  liable,  not  only 
for  the  cost  of  the  dispatch,  but  for  the 
amount  of  A's  claim,  which  constitute  the 
natural  and  proximate  damages  resulting 
from  the  breach  of  contract.     lb. 

23.  In  suits  against  common  carriers, 
damages  for  pain  of  mind  are  recoverable. 
Fairchild  v.  California  Stage  Co.,  13 
CaL  601. 

24.  Proprietors  of  stage  coaches  are 
not  insurers  or  warrantors  of  the  safety  of 
passengers  to  the  same  extent  with  com- 
mon carriers  of  goods.     lb.  602. 

25.  Common  carriers  are  liable  for  the 
slightest  neglect,  and  are  held  to  extraor- 
dinary diligence  and  care.  In  case  of  in- 
jury, the  presumption,  prima  facie,  is,  that 
it  occurred  by  the  negligence  of  the  coach- 
man. The  onus  probandi  is  on  the  pro- 
prietors to  show  no  negligence,  and  that 
the  injury  was  occasioned  by  inevitable 
casualty,  or  by  some  cause  which  human 
care  and  forethought  could  not  prevent  lb. 

26.  Where  a  telegraph  company  fails 
to  transmit  a  message,  upon  compliance 
by  the  person  contracting  with  it  with  the 
conditions  required  by  sec  154  of  the  act 
of  1850,  p.  370,  an  action  for  the  penalty 
given  by  the  act  lies  in  favor  6f  such  per- 
son. Thum  V.  AUa  Telegraph  Co.,  15 
CaL  474. 

27.  The  sum  to  be  recovered  is  a  pen- 
alty for  a  breach  of  the  duty  to  transmit 
the  message,  and  the  act  is  a  penal  law  to 
be  strictly  construed,     lb,  475. 

28.  Under  the  above  section,  the  per- 
son entitled  to  recover  the  penalty  is  the 
party  who  contracts  or  offers  to  contract 
for  the  transmission  of  the  dispatch.     He 
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may,  probably,  do  this  by  his  agent  or 
serrant ;  but  when  the  contract  is  made 
by  a  party  as  agent  of  another,  in  order  to 
give  the  right  of  action  to  the  principal, 
the  fact  of  agency  must  be  shown.  lb,  475. 

29.  Proof  as  follows :  "  I  am  superin- 
tendent of  the  Califomia  State  Telegraph 
Company,  and  operator  in  their  office  at 
San  Francisco.  July  2d,  plaintiff  came 
to  our  office  and  delivered  a  message  to  be 
transmitted  to  Jackson,  and  paid  for  trans- 
mitting it  there.  The  message  was :  ^  Al- 
ta  Express  Co.,  Jackson :  If  you  have 
package  for  me,  forward  immediately.' 
Signed  *  C.  Thurn.'  In  the  margin  of  the 
message  sent,  were  the  words :  '  F.  July 
2d.*  Few  words  passed  when  the  mes- 
sage was  dehvered ;  no  express  agreement 
that  the  Califomia  State  Telegraph  Co. 
should  forward  the  message  to  Sacra- 
mento, and  employ  the  Alta  Califomia 
Telegraph  Co.  to  transmit  it  from  there  to 
Jackson.  He  must  have  known  that  we 
could  not  send  it  to  Jackson,  as  we  had  no 
line  there.  I  think  there  was  something 
said  about  sending  it  by  the  defendant's 
line  from  Sacramento."  C.  Thura,  the 
plaintiff,  sues  the  Alta  Telegraph  Co.  for 
the  penalty,  under  the  one  hundred  and 
fifty-fourth  section  of  the  act  of  1850, 
p.  370 :  held,  that  under  these  facts,  he  is 
not  the  person  making  or  offering  to  make 
the  contract,  within  the  meaning  of  the 
act,  and  cannot  recover;  that  the  only 
contract  proven  is  a  contract  by  the  State 
Telegraph  Co.  to  send  the  message  or  to 
have  it  sent ;  and  a  contract,  on  its  part, 
to  contract  on  its  own  account  with  the 
Alta  Telegraph  Co.  to  send  the  message. 
Ih,  475. 

30.  If  the  message,  in  this  case,  had  not 
been  transmitted,  plaintiff  might  have  held 
the  State  Telegraph  Co.  responsible.  Ih. 
476. 


COMMON  LAW. 

1.  Money  lost  at  play  cannot  be  recov- 
ered in  an  action ;  such  recovery  was  un- 
known to  the  common  law.  Bryant  v. 
Mead,  1  Cal.  441. 

2.  The  common  law  is  presumed  to  be 
in  force  in  other  States,  unless  the  contrary 


is  shown.     Hiompsan  v.  Monrowj  2  Cal. 
100. 

3.  The  statute  requiring  the  complaint 
to  contain  a  statement  of  the  facts  consti- 
tuting a  cause  of  action  in  ordinary  and 
concise  language,  is  only  declaratory  of 
the  common  law.  Godwin  v.  Stebbins,  2 
Cal.  105. 

4.  Where  a  right  exists  at  common  law, 
and  a  new  remedy  is  given  by  statute,  the 
latter  is  cumulative,  and  either  remedy 
may  be  pursued ;  but  where  the  right  and 
remedy  are  given  by  statute,  that  remedy 
can  alone  be  pursued.  People  v.  Cray- 
cro/t,  2  Cal.  244;  State  v.  Poulterer,  16 
Cal.  526. 

5.  There  is  no  common  law  of  the  Unit- 
ed States  as  contradistinguished  from  the 
individual  States ;  and  the  courts  of  the 
United  States,  instead  of  administering 
the  common  law,  conform  to  the  law  <^ 
the  States.   People  v.  FoUom,  5  Cal.  379. 

6.  At  common  law  all  wagers  were  re- 
coverable except  such  as  were  prohibited 
by  law,  or  were  against  public  policy,  or 
calculated  to  affect  the  interest,  character 
or  feelings  of  third  parties.  Johnson  v. 
FaUy  6  Cal.  361. 

7.  The  common  law  having  been  adopt- 
ed as  the  rule  of  decision  in  this  State,  it 
is  our  duty  to  enforce  it,  leaving  all  ques- 
tion of  its  policy  as  applied  to  a  particular 
class  of  contracts  for  the  consideration  of 
the  legislature.     lb. 

8.  A  court  is  bound  to  take  judicial  no- 
tice of  the  general  laws  in  force  in  this 
State  at  the  cession  of  California,  which 
remained  unrepealed  until  the  act  of  the 
13th  of  April,  1850,  establishing  the  com- 
mon law.     Wells  V.  Stout,  9  Cal.  494. 

9.  At  common  law  a  party  was  not  per- 
mitted to  plead  a  want  of  consideration  as 
a  defense  to  an  action  upon  a  sealed  in- 
strument— ^the  presumption  of  the  exist- 
ence of  a  consideration  being  absolute  and 
conclusive.  McCarty  v.  Beack,  10  Cal. 
463. 

10.  The  rule  of  common  law  which  re- 
quires owners  of  cattle  to  keep  them  eon- 
fined  within  their  own  close,  does  not  pre- 
vail in  this  State.  The  common  law  was 
adopted  only  so  far  as  it  was  not  repugnant 
to  the  constitution  and  statutes  of  the 
State.     Waters  v.  Moss,  12  Cal.  538. 

11.  Common  law  is  that  general  body 
of  law  which,  by  those  genend  principles 
and  those  genend  usages  which  are  to  be 
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found,  not  in  the  legislative  acts  of  any 
particular  State,  bat  that  generally  recog- 
nized and  long  established  law  which  forms 
the  substratum  of  the  laws  of  every  State. 
Forbes  v.  Scannelly  13  Cal.  285. 

12.  By  the  common  law  there  were  on- 
ly two  classes  of  conveyances  which  were 
held  to  operate  upon  the  afler  acquired 
title — those  by  feoff ment^  by  fine  or  by 
common  recovery,  and  those  by  indenture 
of  lease,      dark  v.  Baker,  14  Cal.  626. 

13.  In  the  absence  of  proof  to  the  con- 
trary, the  common  law  is  presumed  to  ex- 
ist in  those  States  of  the  Union  which 
were  originally  colonies  of  England,  or 
were  carved  out  of  such  colonies.  Norris 
V.  Harris,  15  Cal.  252. 

14.  The  same  presumption  prevails  as 
to  the  existence  of  the  common  law  in 
those  States  which  have  been  established 
in  territory  acquired  since  the  revolution, 
where  such  territory  was  not,  at  the  time 
of  its  acquisition,  occupied  by  an  organ- 
ized and  civilized  community ;  but  where 
the  population,  upon  the  establishment  of 
government,  was  formed  by  emigration 
from  the  orignal  States.     Ih, 

15.  No  such  presumption  can  prevail 
as  to  the  States  of  Florida,  Louisiana  and 
Texas.  In  those  States,  at  the  time  of 
their  accession  to  the  country,  organized 
governments  existed,  the  laws  of  which 
remained  in  force  until  they  were  abro- 
gated by  proper  authority,  and  new  laws 
were  promulgated.     Ih,  253. 

16.  The  common  law  constitutes  the 
basis  of  our  jurisprudence,  and  rights  and 
liabilities  must  be  determined  in  accord- 
ance with  its  principles,  except  so  far  as 
they  are  modified  by  statute.  Van  Maren 
r.Joknsany  15  Cal.  311. 


COMMON  PROPERTY. 

1.  By  the  Mexican  law  the  wife  during 
the  continuance  of  the  marriage  has  a  re- 
vocable and  feigned  dominion  in  and  pos- 
session of  one-half  the  pi'operty  acquired 
by  her  and  her  husband,  but  the  husband 
is  the  real  and  veritable  owner  and  has 
the  irrevocable  dominion  in  all  the  ganan- 
ciales,  and  may  sell  and  dispose  of  them  at 
pleasure.     Panaud  v.  JoneSy  1  Cal.  515. 


2.  After  the  death  of  the  wife,  the  hus- 
band may  dispose  of  the  gananciales  with- 
out being  obliged  to  reserve  for  the  chil- 
dren of  tlie  marriage  either  the  property 
in  or  proceeds  of  the  same.     lb. 

3.  A  father  during  his  life  time  and 
after  the  death  of  the  wife  may,  although 
there  have  been  children  of  the  marriage, 
dispose  of  the  gananciales  for  any  honest 
purpose,  where  there  is  no  intention  to  de- 
fraud the  children,  and  may  by  last  will 
and  testament  direct  the  sale  to  them  for 
the  payment  of  his  debts.     Ih.  516. 

4.  A  having  married  and  there  being 
children  of  the  marriage  and  his  wife  hav- 
ing died,  and  there  being  common  proper- 
ty acquired  during  the  marriage:  held, 
that  the  children  upon  the  death  of  the 
wife  did  not  acquire  a  vested  estate  in  the 
common  property,  and  that  the  father  had 
absolute  dominion  over  and  power  to  sell 
such  property  during  his  life,  and  the  pow- 
er by  last  will  and  testament  to  direct  the 
sale  of  the  same  for  the  payment  of  debts, 
not  only  such  as  were  contracted  during 
the  continuance  of  the  marriage,  but  also 
such  as  were  contracted  by  the  husband 
after  the  dissolution  of  the  marriage  by 
the  death  of  his  wife.     Ih,  517. 

5.  By  the  statute  the  rents  and  profits 
of  the  separate  property  of  the  wife  are 
declared  to  be  common  property.  Snyder 
V.  Wehh,  3  CaL  87. 

6.  If  a  husband  should  purchase  or  in- 
vest the  rents  and  profits  of  the  estate 
of  the  wife,  he  will  be  held  to  account 
for  her  benefit  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  undertaken 
a  specific  trust.     Ih,  88. 

7.  Upon  a  divorce,  the  statute  directs 
that  the  common  property  shall  be  equally 
divided  between  the  parties,  and  that  the 
court  granting  the  decree  shall  make  the 
order  for  the  division  thereof :  held,  that 
a  partition  of  the  common  property  is  one 
of  the  direct  results  of  a  decree  for  divorce 
and  is  part  and  parcel  of  the  decree  to  be 
rendered,  and  one  of  the  proper  subjects 
of  the  action.  Kashaw  v.  Kashaw,  3  Cal. 
322. 

8.  As  soon  as  a  place  acquires  the  char- 
acter of  homestead  it  is  immaterial  how 
the  title  to  the  property  originated,  wheth- 
er  it  was  the  separate  property  of  the  hus- 
band or  wife  or  the  common  property  of 
both.  Taylor  v.  Hargous,  4  Cal.  273; 
Revalk  v.  Kraemer,  8  Cal.  71. 
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9.  By  the  Mexican  laws,  all  property 
acquired  during  marriage  was  common 
property,  and  the  wife  could  neither  be 
bound  as  security  for  her  husband  nor  lia- 
ble as  a  joint  contractor,  except  where  it 
was  shown  that  the  contract  was  advanta- 
geous to  the  wife.  Homes  v.  Castro^  5 
Cal.  111. 

10.  Under  the  rule  of  the  Mexican  law, 
where  the  wife  is  the  survivor  of  the  hus- 
band, she  is  liable  for  one-half  the  com- 
munity debts ;  but  to  fix  this  liability  it 
must  be  shown  that  a  fruitless  effort  has 
been  made  to  obtain  payment  through  an 
administration  of  the  community  assets,  or 
that  there  is  no  common  property  and  that 
the  community  is  insolvent.     Ih. 

11.  The  act  of  April  17th,  1850,  giv- 
ing to  the  husband  the  entire  control  of 
the  common  property,  does  not  invest  him 
with  power  to  dispose  of  the  same  by  de- 
vise whereby  the  rights  of  the  wife  may 
be  defeated.     Beard  v.  Knox^  5  CaL  256. 

12.  The  husband  and  wife  during  cover- 
ture are  jointly  seized  of  the  property, 
with  one-half  interest  remaining  to  the 
wife,  subject  only  to  the  husband's  disposal 
during  their  joint  lives.  Beard  v.  Knox, 
5  Cal.  256;  ScoU  v.  Ward,  13  Cal.  469. 

13.  A  wife  is  entitled  to  her  own  share 
of  the  common  property,  and  entitled  to 
any  legacy  out  of  the  share  of  the  hus- 
band.    Beard  v.  Knox,  5  Cal.  257. 

14.  Property  in  this  State  acquired  by 
the  husband  after  marriage  but  before  the 
passage  of  the  act  of  April  17th,  1850,  is 
common  proi>erty  under  the  Mexican  law, 
as  that  so  acquired  subsequently  is  by  the 
statute,  and  cannot  be  disposed  of  by  will. 
Estate  of  Buchanan,  8  Cal.  509 ;  Smith  v. 
Smith,  12  Cal.  225;  Scott  v.  Ward,  13 
Cal.  469. 

15.  The  homestead  being  held  in  a  sort 
of  joint  tenancy,  passes  on  the  death  of 
the  husband  to  the  wife  by  right  of  sur- 
vivorship, and  forms  no  part  of  the  com- 
mon property.  Estate  of  Buchanan,  8 
CaL  509. 

1 6.  The  earnings  of  both  husband  and 
wife  go  into  a  common  fund  and  become 
common  property,  the  control  and  disposi- 
tion of  which  belongs  to  the  husband,  and 
when  applied  by  him  or  with  his  assent 
for  her  support,  and  are  sufficient  for  that 
purpose,  there  is  no  basis  for  a  divorce  on 
the  ground  of  willful  neglect.  Washburn 
V.  Washburn^  9  Cal.  476. 


17.  To  entitle  a  surviving  husband  or 
wife  to  the  whole  common  property,  it 
must  be  affirmatively  shown  that  there  are 
no  descendants  of  the  deceased.  CWn- 
mings  v.  Chevrier,  10  Cal.  520. 

18.  In  an  action  for  the  division  of  the 
common  property  of  the  husband  and  wife 
after  a  decree  of  divorce,  the  plaintiff,  to 
bring  herself  within  the  provisions  of  the 
act  of  April  17th,  1850,  defining  the  rights 
of  husband  and  wife  and  establishing  the 
common  property,  must  affirmatively  state 
such  facts  as  give  her  the  right  to  the 
property  under  the  act  Dye  v.  Dye^  11 
Cal.  166. 

19.  A  mere  general  averment  that  prop- 
erty was  common  property  is  no  averment 
of  any  issuable  fisict,  but  a  conclusion  of 
law,  and  is  defective  in  a  complaint.  Tb* 
169. 

20.  In  an  action  for  a  division  of  the 
common  property  after  a  divorce,  where  it 
appeared  that  the  property  in  question 
had  been  in  the  possession  of  the  husband 
before  marriage,  without  title,  and  that  he 
purchased  the  property  and  obtained  deeds 
thereof  after  marriage,  the  purchase  money 
being  paid  with  the  common  funds :  held, 
that  it  was  common  property.  Johnson  v. 
Johnson,  11  Cal.  205. 

21.  Upon  the  death  of  a  husband,  the 
whole  of  the  common  property  is  assets  of 
the  deceased,  to  be  administered  upon  by 
his  personal  representatives.  Estate  of 
Tompkins,  12  Cal.  124. 

22.  All  property  acquired  by  either 
spouse  during  the  existence  of  the  com- 
munity is  presumed  to  belong  to  it,  and 
this  presumption  can  only  be  overcome  by 
clear  and  satisfactory  proof  that  it  was  ac- 
quired by  the  separate  funds  of  one  or  the 
other ;  and  that  the  burthen  of  proof  lies 
upon  the  party  claiming  the  property  as  sep- 
arate. SmitJi  V.Smith,  12  Q2X.  22^  \  Mey- 
er V.  Kinzer,  12  CaL  253 ;  Scott  v.  Wcmi^ 
1 3  CaL  470 ;  Tryon  v.  Sutton,  1 3  Cal.  493 ; 
Pixley  V.  Huggins,  15  Cal.  131 ;  MoU  v. 
Smith,  16  CaL  557. 

23.  Where  a  brick  building  was  erected 
on  such  lots  during  the  existence  of  the 
community,  the  presumption  that  it  was 
but  the  form  in  which  the  common  prop- 
erty was  invested  is  too  cogent  to  be  over- 
come by  loose  and  unsatisfactory  testimony. 
Smith  V.  Smith,  12  CaL  224. 

24.  The  law  investing  in  the  husband 
the  absolute  power  of  disposition  of  the 
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commoD  property,  as  of  his  separate  estate, 
designed  to  facUitate  its  bona  fide  aliena- 
doD,  and  to  prevent  clogs  upon  its  transfer 
by  claims  of  the  wife.    Ih, 

25.  The  law  will  not  support  a  volunta- 
iy  disposition  of  the  common  property,  or 
any  portion  of  it,  with  a  view  of  defeatr 
ing  any  claims  of  the  wife.     Ih.  225. 

26.  Where  a  husband  deliberately  places 
a  brick  building  upon  the  property  of  his 
children  by  a  former  marriage,  afler  a 
seoond  marriage,  he  cannot  have  any  claim 
opoD  it  or  its  proceeds.  In  case  its  char- 
acter as  common  property  is  declared  only 
for  the  protection  of  the  interest  of  the 
wife.    Ih.  226. 

27.  Property  acquired  by  the  husband 
and  wife  during  the  marriage  and  whilst 
living  together,  whether  by  onerous  or  lu- 
crative title,  and  that  acquired  by  either  of 
them  by  onerous  title,  belonged  to  the 
community ;  whilst  property  acquired  by 
either  of  them  by  lucrative  title  are  solely 
constituted  the  separate  property  of  the 
party  making  the  acquisition.  Scott  v. 
Ward,  12  CaL  471 ;  No6  v.  Card,  14  Cal. 
596. 

28.  The  title  of  the  common  property 
19  in  the  husband,  and  he  can  dispose  of 
the  eame  absolutely,  as  if  it  were  his  own 
leparate  property.  The  interest  of  the 
wife  is  a  mere  expectancy,  like  the  interest 
which  an  heir  may  possess  in  the  property 
of  his  ancestor.  Van  Maren  v.  Johnson, 
15  CaL  311. 

29.  The  separate  property  of  the  wife 
and  the  conunon  property  of  both  husband 
and  wife  are  equally  liable  for  the  debts 
of  the  wife  contracted  previous  to  her  mar- 
riage, and  judgments  recovered  for  such 
debts  may  be  enforced  against  either  class 
or  both  classes  of  property  indiscriminately. 
Ik  313. 


COMPENSATION. 

I.  In  general. 
II.  As  Damages. 

III.  For  Private  property  condemned  to  Public  uBe< 
IV.  Ab  a  Reward. 

V.  To  Public  Offlcera. 

1.  To  Administrators. 

2.  To  an  Arbitrator. 

3.  To  Attorneys  at  Law. 


4.  To  County  Clerk. 

5.  To  County  Physician. 

6.  To  Sheriff. 

7.  To  County  Treasurer. 

8.  To  County  Auditor. 

9.  To  Clerk  of  the  Board  of  Supervisors. 


In  general. 

1.  The  plaintiff  introduced  two  witnessss 
to  prove  the  value  of  his  services  in  going 
twice  to  Europe  to  negotiate  the  purchase 
of  an  estate,  etc. ;  but  it  was  not  shown 
that  he  undertook  these  voyages  at  the 
request  of  defendant,  or  in  what  capacity 
he  went :  held,  that  the  court  erred  in  ad* 
mitting  the  testimony,  as  the  question  was 
hypothetical,  and  assumed  a  state  of  facts 
not  in  proof.  Dopman  v.  Hoberlin,  5  Cal. 
414. 

2.  A  mandamus  can  only  compel  a 
board  of  supervisors  to  act  upon  a  claim 
against  the  county,  but  cannot  direct  their 
action ;  and  the  rejection  of  the  account  is 
an  action  upon  it,  which  is  all  that  a  man«> 
damus  could  require  where  the  compensa- 
tion claimed  in  the  account  is.  not  fixed 
by  law.  Price  v.  Sacramento  County,  6 
Cal.  256. 

3.  Neither  the  governor  nor  the  attor- 
ney general  has  any  power  to  bind  the 
State  by  a  contract  to  procure  the  advice 
of  counsel  as  to  the  rights  of  the  State  in 
certain  property.  People  v.  Talmage,  6. 
Cal.  258. 

4.  It  would  be  impossible  to  estimate, 
with  any  approach  to  accuracy,  the  damage 
done  in  entering  upon  a  mining  claim  and 
removing  the  auriferous  earth,  and  hence 
the  greater  necessity  of  preventing  by  in- 
junction what  cannot  be  adequately  com- 
pensated. Merced  Mining  Co^y.  Fremont, 
6  Cal.  322. 

5.  Where  a  party  employed  received  a 
regular  specific  monthly  salary  for  his  ser- 
vices, the  presumption  of  law  is  that  all 
services  rendered  by  him  for  his  employer 
during  that  penod,  which  are  of  nearly  a 
similar  nature  to  those  of  his  regular  du- 
ties, are  paid  for  by  his  salary,  and  to  this 
presumption  he  must  show  an  express 
agreement  for  this  extra  pay,  otherwise  he 
cannot  recover.  Cant/  v.  FoUom,  9  Cal. 
201. 

6.  The  term  "  compensation  '*  in  section 
21,  art  4,  of  the  constitution  of  this  State, 
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means  the  income  of  the  office,  not  the  prof- 
it over  and  above  the  necessary  expenses 
of  the  office.     Searcy  v.  Grow,  15  Cal.  122. 
See  Wages. 


II.  As  Damages. 

7.  Where  there  has  been  a  special  con- 
tract to  erect  a  building  at  a  specified 
price  and  according  to  an  agreed  plan,  and 
the  contract  is  afterwards  deviated  from 
by  consent,  the  plaintiff  cannot  recover 
upon  the  express  contract,  for  the  reason 
that  the  work  has  not  been  performed  ac- 
cording to  the  terms  of  the  express  con- 
tract ;  though  at  the  trial  the  measure  of 
compensation  must  be  graduated  bj  the 
terms  of  the  contract,  so  far  as  the  work 
can  be  traced  under  it  De  Boom  v.  Priest- 
ly, 1  Cal.  207. 

8.  A  jury  cannot  give  compensation  for 
loss  of  time,  remuneration  for  wages  paid, 
etc,  unless  there  is  an  allegation  in  the 
complaint  as  to  these  mattera.  Dahovich 
V.  Emeric,  12  Cal.  181. 

9.  If  there  should  be  an  error  in  the 
computation  of  interest,  the  supreme  court 
would  not  be  disposed  to  correct  the  de- 
cree on  account  of  it,  but  should  per- 
mit it  to  stand)  leaving  the  excess  over  the 
proper  amount  to  go  as  compensation  to 
the  respondent  on  account  of  the  appeal. 

Whitney  v.  Buckman,  13  Cal.  539. 

10.  In  the  absence  of  mitigating  cir- 
cumstances in  a  trespass,  the  rule  is  com- 
pensation merely,  and  this  refers  solely  to 
the  injury  done  to  the  property,  and  not 
to  collateral  or  consequential  damages  re- 
sulting to  the  owner ;  and  this  matter  of 
relief  is  matter  of  law.  Darsey  v.  Man- 
love,  14  Cal.  555. 

11.  But  where  the  tre.'^pass  is  commit- 
ted from  wanton  or  malicious  motives,  or 
a  reckless  disregard  of  the  rights  of  others, 
or  under  circumstances  of  great  hardship 
and  oppression,  the  rule  of  mere  compen- 
sation is  not  enforced,  and  the  measure 
and  amount  of  damages  are  matters  for 
the  jury  alone,  and  they  may  award  pun- 
itive or  exemplary  damages.     lb.  556. 

12.  The  rule  of  compensation,  merely 
as  distinguished  from  the  rule  of  exemp- 
lary damages,  applies  even  though  the 
writ  under  which  the  officer  committed  the 
trespass  were  void,  there  being  no  circum- 
stances of  aggravation.    lb. 


in.    For    Private    profehtt     con- 
demned TO  Public  use. 

13.  What  is  termed  the  ''  swinging  of 
lots,''  a  measure  adopted  in  pursuance  of 
a  resolution  of  a  public  meeting  in  San 
Francisco,  cannot  change  the  location  of 
premises  actually  granted,  or  impair  the 
right  of  the  grantee  therein.  The  taking 
of  a  part  of  a  lot  from  an  individual  for 
the  purpose  of  a  public  street,  though  it 
may  perhaps  give  him  a  claim  on  the  pub- 
lic for  compensation,  does  not  confer  upon 
him  the  right  to  encroach  to  the  same  ex- 
tent on  the  land  of  his  neighbor.  Rey^ 
nolds  V.  West,  1  Cal.  329. 

14.  The  destruction  of  a  building  to  stop 
the  spread  of  a  conflagration  it  seems  can- 
not be  deemed  the  taking  of  private  prop- 
erty for  public  use  within  the  meaning  of 
that  clause  in  the  constitution  which  pro- 
hibits such  taking  without  just  compensa- 
tion. Dunbar  v.  Oiiy  of  San  Frcmdseo, 
1  Cal.  356 ;  Surocco  v.  Geary,  3  Cal.  72. 

15.  The  proprietor  of  a  wharf  may  in- 
sist on  compensation  for  the  use  made  of 
his  wharf  above  the  line  of  low  wat^r, 
but  no  compensation  can  be  claimed  for 
that  part  of  the  wharf,  which  is  below  the 
line  of  low  water.  Gunter  v.  Geary,  \ 
Cal.  469. 

16.  If  by  the  construction  of  a  railroad 
through  the  enclosure  of  a  farmer,  it  is 
made  necessary  to  construct  fences  on 
either  side  of  the  road  to  protect  his  crops, 
the  cost  of  such  fences  must  be  included 
in  the  compensation  to  be  paid  by  the  rail- 
road company.  Sacramento  VaUey  R,  R. 
Co.  V.  Moffatt,  6  Cal.  75. 

17.  Where  private  property  is  appro- 
priated to  public  use  by  the  supervisors 
of  a  county,  without  making  provision  for 
paying  for  the  same,  such  act  is  illegal 
and  may  be  enjoined.  McCann  v.  Sierra 
County,  7  Cal.  124. 

18.  Parties  in  possession  of  land  are 
entitled  to  compensation  before  it  can  be 
taken  for  public  uses.  Gunter  v.  Geary, 
1  Cal.  65 ;  City  of  San  Francisco  v.  ScoU, 
4  Cal.  116;  Sacramento  Valley  R.  R.  Cd. 
V.  MoffaJtt,  6  Cal.  75 ;  McCaaan  v.  Sierra 
County,  7  CaL  124 ;  Cokan  v.  Rossi,  9 
Cal.  599;  McCauley  v.  Weller,  12  Cal. 
528,  531 ;  Bendey  v.  Mountain  Lake  Wa- 
ter Co.,  13  Cal.  313 ;  Johnson  v.  Alameda 
County,  14  Cal.  107 ;  People  v.  Brooks^ 
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16  Cal.  47 ;  Gman  v.  HutcMmm,  16  Cal. 
156. 

19.  A  citizen  is  entitled  to  hold  his 
property  free  from  any  interference,  ex- 
cept throagh  the  taxing  power,  from  the 
government  or  his  fellow  subject  to  this 
one  qualification :  that  when  it  is  necessary 
for  the  purposes  of  the  public,  it  may  be 
taken  fbom  him ;  provided,  the  government 
so  taking  or  authorizing  others  to  take  it, 
shall  make  the  owner  just  compensation, 
which  must  be  paid  or  secured  to  him  be- 
fore he  is  deprived  of  his  possession. 
Bmdey  ▼.  Mountain  Lake  Water  Co^  18 
CaLSld. 

20.  No  title  or  any  right  of  possession 
comes  from  the  mere  condemnation  of 
private  property  for  public  use.  Just 
compensation,  actually  made  or  secured 
according  to  law,  is  a  condition  precedent ; 
and  such  tx>mpensation  must  be  made 
within  a  short  period,  or  the  privilege  of 
taking  the  property  under  the  condemna- 
tion will  be  deemed  abandoned.     lb,  316. 

21.  The  act  of  March  29th,  1860,  pro- 
viding for  the  construction  of  the  State 
capital  at  Sacramento,  is  not  unconstitu- 
tional because  it  provides  that  the  compen- 
sation to  the  owners  of  the  land  taken  shall 
be  ascertained  by  three  commissioners,  and 
thus  deprives  the  owners  of  the  right  to  a 
jury  triaL  The  provision  of  the  constitu- 
tion, that  ^  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate  for- 
ever," applies  only  to  civil  and  criminal 
eases  in  which  an  issue  of  fact  is  joined. 
The  proceeding  to  ascertain  the  value  of 
property,  under  the  act  of  1860,  and  the 
compensation  to  be  made,  is  not  an  action 
at  law.  It  is  an  inquisition  for  the  ascer- 
tainment of  a  particular  fact,  as  prelimin- 
ary to  future  proceedings,  and  it  is  only 
reqaiaite  that  it  be  conducted  in  some 
equitable  and  ^r  mode,  to  be  provided 
by  law,  either  with  or  without  a  jury,  op- 
portunity being  allowed  to  owners  and 
parties  interested  in  the  property  to  give 
evidence  as  to  its  value,  and  to  be  heard 
thereon.  Kappikus  v.  State  Capitol  Com- 
ndsnonen,  16  Cal.  253. 

22.  The  language  of  the  constitution  as 
to  the  right  of  trial  by  jury  was  used 
with  reference  to  the  right  as  it  exists  at 
comtiion  law.  The  right  of  trial  by  jury 
cannot  be  claimed  in  equity  cases,  unless 
an  issue  of  fact  be  framed  for  the  jury, 
imder  the  direction  of  the  court    Ih, 


IV.  As   A  Reward. 

23.  A  municipality  appropriated,  by  res- 
solution,  $10,000  to  their  mayor,  for  mer- 
itorious services  in  quelling  a  riot,  exclu- 
sive of  his  salary  which  was  paid.  The 
mayor  died  from  wounds  received  in  the 
riot  before  he  finally  accepted  the  appro- 
priation :  held,  that  the  same  could  not  be 
recovered  by  his  executor  at  law.  Hedep 
V.  City  of  Sacramento^  2  Cal.  480. 

24.  An  agreement  by  one  who  has  lost 
projjerty  by  fire  or  theft  to  pay  a  certain 
sum  to  any  one  who  will  secure  the  arrest 
and  conviction  of  the  criminal  is  not  a 
nude  pact,  but  may  be  enforced  by  a 
person  performing  the  service.  Ryer  v. 
Stockwell,  14  Cal.  136. 

25.  In  such  cases,  the  offer  of  a  reward 
or  compensation  by  public  advertisement, 
either  to  a  particular  person  or  class  of 
persons,  or  to  any  and  all  persons,  is  a 
conditional  promise;  and  if  any  one  to 
whom  such  offer  is  made  shall  perform 
the  service  before  the  offer  is  revoked, 
such  performance  is  a  good  consideration, 
and  the  offer  becomes  a  legal  and  bind- 
ing contract.  Until  performance,  the  offer 
may  be  revoked  at  pleasure.     Ih.  137. 


V.  To  Public  Officers. 

26.  The  legislature  having  vested  cer- 
tain duties  in  a  public  officer,  for  which 
services  compensation  is  allowed,  may 
take  those  duties  and  the  fees  from  the 
office  before  the  expiration  of  the  term 
and  confer  them  upon  another  officer. 
People  V.  Squires,  14  CaL  15. 


1.  To  Administrators. 

27.  The  compensation  allowed  by  law 
to  executors  upon  the  whole  value  of  the 
estate,  both  real  and  personal,  only  applies 
where  the  administration  is  complete,  and 
the  estate  is  finally  settled.  Ord  v.  Little, 
3  Cal.  289. 

28.  Where  the  administrator  resigns, 
leaving  the  administration  incomplete, 
there  is  no  fixed  rule  of  compensation. 
The  probate  court  should  apportion  it  in 
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reference  to  the  compensation  fixed  by 
law  for  the  whole,  according  to  sound  dis- 
cretion,    lb, 

29.  An  administrator  being  compelled 
by  law  to  hold,  protect  and  guard  funds 
coming  into  his  hands  which  he  has  rea- 
son to  believe  to  be  assets  of  the  estate, 
until  the  right  to  the  funds  can  be  deter- 
mined, is  entitled  to  his  commissions  there- 
on.    Wells  Y.  Robinson  J  13  Gal.  143. 


2.   To  an  Arbitrator. 

30.  Where  parties  who  submit  a  matter 
to  arbitration  agree  as  to  who  shall  pay 
the  arbitrator,  if  the  latter  be  no  party  to 
the  agreement  he  will  not  be  bound  by  it, 
but  may  look  to  all  the  parties  for  com- 
pensation for  his  services.  Young  v. 
Starkey,  1  Cal.  427. 

31.  Where  an  arbitrator  refuses  to  de- 
liver an  award  made  by  him  until  his  fees 
are  paid,  and  a  promise  to  pay  him  is 
made,  and  he  delivers  the  award,  it  takes 
the  case  out  of  the  statute  of  fraud,  and 
the  undertaking  to  pay  for  the  services  a 
reasonable  compensation  is  supported  by 
a  sufficient  consideration.    lb. 


3.   To  Attorneys  at  Law. 

32.  In  an  action  brought  for  the  distri- 
bution of  the  effects  of  a  corporation,  it 
being  for  the  interest  of  all  parties  that 
the  company  should  be  legally  dissolved : 
held,  that  costs  and  a  counsel  fee  on  each 
side  should  be  paid  out  of  the  fund.  Von 
Schmidt  V.  Huntington^  1  Cal.  75. 

33.  District  courts  had  no  right  under 
the  code  of  1850  to  allow  counsel  fees  in 
admiralty  cases.  Selby  v.  Bark  Alice  Tarl- 
tan,  1  Cal.  104. 

34.  An  attorney  has  no  lien  upon  a 
judgment  recovered  by  him  in  favor  of  his 
client  for  a  quantum  meruit  compensation 
for  his  services ;  such  lien  extends  only  to 
costs  given  by  statute.  JSx  parte  Kyle^  1 
Cal.  332 ;  Mansfield  v.  Borland,  2  Cal. 
509  ;  Bussell  v.  Conway,  12  Cal.  103. 

35.  If  a  retainer  be  absolute  upon  its 
face,  but  did  not  specify  in  what  manner 
or  by  whom  the  fees  were  to  be  paid,  evi- 
dence should  be  admitted  to  show  whether 


the  fee  was  contingent  or  not.    Dwindle 
V.  Henriquez,  1  Cal.  391. 

36.  An  attorney  is  always  entitled  to  his 
retaining  fee  in  advance,  unless  he  stipu- 
lates to  the  contrary.  Cavillaud  v.  Tale^ 
3  Cal.  110. 

37.  In  an  action  upon  an  injunction 
bond  to  recover  damages  for  the  wrongful 
issuing  of  the  writ,  it  was  held  that  the 
amount  paid  to  counsel  as  a  fee  to  procure 
the  dissolution  of  an  injunction  was  prop- 
erly allowed  as  part  of  the  damages.  Ah 
Thaie  v.  Quan  Wan,  3  Cal.  217 ;  overrul- 
ing Heath  v.  Lent,  1  Cal.  412. 

38.  Grenerally,  the  recovery  of  counsel 
fees  as  part  of  the  damage  is  not  allowed 
— as  where  the  loss  is  consequential ;  but 
where  the  loss  is  direct — ^as  in  the  case  of 
an  improper  commencement  and  prosecu- 
tion of  a  writ,  or  other  process  in  a  suit 
— ^it  should  be  allowed.  Summers  v.  J^ar^ 
ish,  10  Cal.  353 ;  Heymxm  v.  Landers,  12 
Cal.  Ill ;  Prader  v.  Grim,  13  Cal.  587. 

39.  Counsel  fees,  not  exceeding  five  pier 
cent.,  were  stipulated  to  be  paid  in  the 
mortgage  on  foreclosure :  held,  that  it  is 
not  necessary  to  aver  in  the  complaint  that 
five  per  cent  was  reasonable  counsel  fees, 
but  like  costs,  they  were  a  mere  incident 
to  the  debt,  and  might  be  fixed  by  the 
court  at  its  discretion,  not  exceeding  five 
per  cent,  Garriere  v.  Minium,  5  Cal. 
435  ;  Gronfi^  v.  Minium,  5  CaL  492. 

40.  In  an  action  to  recover  the  value  of 
services  as  attorney  in  a  certain  suit,  it  is 
incompetent  to  prove  the  value  of  plaint- 
iff's services  in  another  action.  Hart  v. 
Vtdal,  6  Cal.  56. 

41.  A  witness  who  is  not  an  attorney 
is  incompetent  to  prove  the  value  of  an 
attorney's   services  in  a  cause.     Hart  v. 

Vtdal,  6  Cal.  57. 

42.  Where  an  individual  doing  busi- 
ness under  the  firm  name  of  "  D.  W.  & 
Co."  incurred  obligations  for  professional 
services  to  the  plaintiff,  an  attorney,  and 
pending  the  litigation  of  his  matters 
formed  a  partnership  with  two  others  un- 
der the  same  firm  name,  and  one  of  the 
new  members  of  the  firm  thus  formed  sub- 
sequently dismissed  the  suit  in  the  firm 
name,  and  when  payment  for  the  services 
was  demanded  did  not  deny  the  liability 
of  the  firm,  but  refused  payment  and  dis- 
puted the  amount  charged :  held,  that  the 
firm  was  estopped  from  denying  their  lia- 
bility.    Burritt  v.  Dickson,  8  CoL  115* 
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43.  Bat  where  it  was  shown  that  the 
phuntiflTg  partner  had  drawn  up  the  part- 
nership articles  of  defendants :  held,  that 
pbuntiff  was  bound  to  know  the  terms  on 
which  the  defendants'  firm  was  formed, 
and  that  defendants  had  a  right  to  pre- 
sume such  knowledge,  and  are  not  es- 
topped hj  the  acts  above  recited  from  de* 
njing  their  liability.     lb.  117. 

44.  A  receiver  having  the  right  to  stip- 
ulate with  the  counsel  employed  by  him, 
that  the  counsel  shall  rely  upon  the  allow- 
ance made  by  the  court  for  his  services, 
it  is  the  duty  of  the  receiver  to  report 
among  his  disbursements  the  claim  of  the 
oounsel,  leaving  the  amount  to  be  fixed 
by  the  court ;  and  if  the  counsel,  or  any 
other  person  employed  by  the  receiver, 
feels  aggrieved  by  the  order  of  the  court 
thereon,  he  can  appeal  therefrom.  Adams 
V.  WoadSjS  Gal.  316. 

45.  (Counsel  for  the  plaintiff  in  a  suit 
for  dissolution  cannot  claim  compensation 
as  associate  counsel  for  the  receiver.  lb. 
10  Cal.  317. 

46.  Where  a  first  attachment  against 
an  insolvent  is  set  a^ide  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
priority  over  the  attachments  preceding 
his,  OQ  the  ground  that  by  his  superior 
diligence  the  fraud  has  been  discovered ; 
but  the  plaintiff's  costs,  disbursements  and 
eoonsel  fees,  however,  should  first  be  de- 
ducted from  the  fund  before  distribution. 
Patrick  V.  Mmtader,  13  Cal.  444. 

47.  When  an  attorney  sued  for  profes- 
tfioDal  services  on  a  quantum  valebant, 
and  the  answer  denied  the  value  of  the 
services:  held,  that  the  rule  requiring 
new  matter  to  be  set  up  in  the  answer 
does  not  apply.  Bridges  v.  Paige,  13  Cal. 
641. 

48-  Relator  conveyed  to  Y.  one-third 
of  certain  real  estate,  in  consideration  that 
Y.  should  attend  to  a  suit  pending  in  the 
name  of  relator  for  the  recovery  of  the 
property.  Y.  employed  an  attorney  to 
conduct  the  suit,  the  attorney  of  plaintiff 
being  discharged.  Relator  moved  the 
eoart  below  to  substitute  another  attorney 
in  place  of  the  one  employed  by  Y.  Court 
refused  to  grant  the  motion,  the  only  reas- 
on mrged  for  the  substitution  being  that  Y. 
-had  ne^ectc4  to  prosecute  the  suit ;  and 


it  not  being  shown  that  the  agreement  be- 
tween him  and  relator  had  been  canceled 
by  the  parties.  Relator  applies  to  this 
court  for  mandamus :  held,  that  the  writ 
lies ;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from 
the  right  to  prosecute  the  suit  and  employ 
such  attorney  as  he  chooses ;  that  the  ex- 
ercise of  this  right  will  not  affect  any 
right  Y.  may  have  in  the  property  or  suit; 
that  he  may  intervene  if  a  proper  case  be 
made,  or  prosecute  his  rights  independ- 
ently, or  wait  until  the  recovery  and  then 
claim  his  rights  under  the  contract  with 
relator.     People  v.  Norton,  1 6  Cal.  440. 


4.  To  County  Clerk. 

49.  The  statute  of  April  4th,  1857,  fix- 
ing the  compensation  of  the  county  clerk 
of  the  county  of  Placer  at  $3000  per  an- 
num, was  intended  in  lieu  of  all  fees  for 
services  rendered.  Mitchell  v.  Stoner,  9 
Cal.  203. 


5.  To  County  Physician. 

50.  In  a  suit  by  a  physician  against  a 
county,  on  a  contract  for  his  services  for 
one  year  as  examining  physician  of  the 
hospital,  the  objection  that  he  is  not  a 
graduate  of  a  legally  constituted  medical 
institute,  if  good  at  all,  cannot  be  taken  by 
demurrer,  unless  it  distinctly  present  the 
objection.  Mc Daniel  y.  Tuba  County,  14 
Cal.  445. 


6.  To  Sheriff. 

51.  A  sheriff  cannot  maintain  an  action 
against  a  county  for  compensation  for 
"  taking  care  of  the  court  house,  and  keep- 
ing and  guarding  the  jail  of  the  county 
during  his  incumbency  of  the  office  of 
sheriff."  The  law  fixes  his  compensation 
for  the  performance  of  such  official  duty. 
Stockton  V.  Shasta  County,  1  Cal.  114. 


7.  To  County  Treasurer. 
52.   Under  the  Sacramento  consolida- 
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tion  act  of  1858,  the  treasurer  of  the  city 
and  county  of  Sacramento  is  entitled  to 
receive  for  his  official  services  only  $3000 
per  annum.  He  is  not  entitled  to  the  per 
centage  allowed  by  the  State  to  county 
treasurers  for  money  paid  by  them  into 
the  State  treasury.  This  per  centage  be- 
longs to  the  city  and  county  of  Sacra- 
mento. SdcramerUo  County  v.  Birdy  15 
CaL  295. 


8.  To  County  Auditor, 

53.  The  board  of  supervisors  of  a 
county  possesses  no  power  to  allow  the 
county  auditor  compensation  for  the  issu- 
ance and  cancelation  of  warrants  drawn 
on  the  county  treasurer.  PeopU  v.  Su- 
pervisors of  El  Dorado  County ^  11  Cal. 
174. 


9.   Clerk  of  the  Board  of  Supervisors, 

54.  Under  the  consolidation  act  of  1858, 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  has  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in  the 
twenty-fourth  section  of  the  act,  and  its 
action  in  creating  such  office  and  raising 
such  salaries,  may  be  reviewed  on  certi- 
orari. Robinson  v.  Supervisors  Sclera^ 
mento  County ^  16  Cal.  211. 


COMPLAINT. 

I.  In  general. 
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I.  Ik  general. 

1.  The  complaint  contained  averments 
against  defendants  as  common  carriersy 
and  the  action  was  for  dama^  done  to 
merchandise  in  their  transportation :  held, 
that  it  was  indispensable  for  the  plaintiff 
to  prove  that  defendants  were  common  car- 
riers, and  that  the  goods  were  delivered  to 
and  received  by  them  as  such  for  the  pur- 
pose of  being  transported  for  hire.  Ring- 
gold V.  Ifaven,  1  Cal.  116. 

2.  Where  in  an  action  against  adminia- 
trator  the  complaint  is  founded  on  an  in- 
strument alleged  to  have  been  executed 
by  the  intestate,  it  is  not  necessary  under 
the  statute  that  the  administrator  should 
deny  the  signature  of  the  intestate  under 
oath.  It  must  be  proven.  Heath  v.  Lenty 
1  Cal.  411. 

3.  The  objection  to  a  defect  of  parties 
in  the  complaint  should  be  taken  advantage 
of  by  demurrer,  or  it  must  be  deemed  to 
have  been  waived  and  could  not  have  been 
raised  at  the  trial.  Sampson  v.  Shaeffevy 
3  Cal.  202;  Warner  y.  Wilson,  4  Cal.  313; 
Beard  v.  Knox,  5  Cal.  257;  Oliver  v. 
Walsh,  6  Cal.  456 ;  THssot  v.  Throckmor- 
ton, 6  Cal.  473 ;  McKune  v.  Mc  Garvey, 
6  Cal.  498 ;  Andrews  v.  Mokelumne  HtU 
Co.,  7  Cal.  334 ;  Alvarez  v.  Brannan,  7 
CaL  510;  Dunn  v.  Tozer,  10  CaL  170; 
MoU  V.  Smithy  16  Cai.  557. 

4.  An  allegation  that  the  goods  were 
purchased  of  A,  the  agent,  then  and  there 
acting  for  defendant,  is  sufficiently  certain 
to  prevent  any  misapprehension  of  its 
meaning,  and  is  the  same  as  if  the  allega- 
tion was  of  the  purchase  from  defendsmt. 
Cochran  v.  Goodman,  3  CaL  245. 

5.  Where  the  complaint  in  hiec  veiba 
sets  forth  the  bill  of  the  article  purchased, 
it  is  sufficient  to  inform  the  defendant  with 
what  he  is  charged,  for  he  is  presumed  to 
know  what  was  intended  by  his  ovni  ac- 
count    lb. 

6.  Objections  to  the  form  of  a  oomplaint 
cannot  be  raised  for  the  first  time  in  the 
supreme  court.    Sutter  v.  Cox,  6  CaL  415. 

7.  An  allegation  in  a  complaint  that  the 
parties  kept  a  saloon  for  the  purpose  of 
gaming  and  selling  liquors  and  cigars,  does 
not  raise  the  presumption  that  the  gaming 
was  necessarily  unlawful,  or  that  the  sa- 
loon was  a  common  gaming  house,  as  the 
word  might  apply  to  lawful  games,  as  bO- 
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liarda,  etc     Whipley  v.  Flower,  6  Cal. 
632. 

8.  If  the  defendant  is  described  in  the 
caption  of  the  complaint  as  administrator, 
it  is  immaterial  so  long  as  the  facts  stated 
in  the  body  of  the  complaint  show  that  he 
is  not  sought  to  be  charged  as  administra- 
tor.   People  v.  Houghtiding,  7  Cal.  350. 

9.  Where  an  attachment  was  issued  on 
a  complaint  which  was  a  printed  form, 
with  the  blanks  filled  up  by  the  clerk  at 
the  request  of  pluntifiT,  but  no  name  signed 
to  it  until  next  day,  and  after  other  attach- 
ments on  the  same  property,  when  it  was 
signed  by  the  clerk  with  the  name  of 
plaintiff's  attorney:  held,  that  the  action 
of  the  clerk,  though  not  correct,  was  only 
an  irregularity,  and  the  complaint  was  not 
void.     IHxey  v.  Pollock,  8  Cal.  572. 

10.  The  allegations  of  the  complaint 
must  be  construed  most  strongly  against 
the  pleader.  Dickinson  v.  Maguire,  9 
Cal.  50. 

11.  It  is  necessary  in  the  service  of 
papers  to  follow  the  provisions  of  the  stat- 
ute, and  the  return  should  show  that  the 
defendant  was  served  with  a  certified  copy 
of  the  complaint.  McMillan  v.  Reynolds, 
11  Cal.  379. 

12.  An  answer  responsive  to  and  deny- 
ing the  charges  in  a  bill  of  equity  is  not 
evidence  for  the  defendant,  though  the  bill 
be  sustained  by  one  witness  only.  Good- 
win  V.  Hammond,  13  Cal.  169 ;  Bostic  v. 
Lote,  16  Cal.  72. 

13.  A  bill  quia  timet  and  to  enforce  the 
specific  execution  of  an  agreement  lies 
only  where  there  is  no  adequate  remedy 
at  law.  But  where  the  damages  resulting 
from  the  breach  of  such  agreement  are  sus- 
ceptible of  precise  admeasurement,  equity 
will  not  take  jurisdiction  unless  there  are 
some    peculiar    equitable    circumstances. 

WhiU  V.  FraU,  13  Cal.  525. 

14.  Though  a  pleading  is  not  strictly 
proof  for  the  party  making  it,  still  a  com- 
plaint may  be  read  to  the  jury  to  show 
what  allegations  are  not  denied,  and  hence 
admitted.  Garfield  v.  KnigMs  Ferry  ^ 
Table  Mi.  W.  Co.,  14  Cal.  36. 

15.  Where  a  paper  purporting  to  be  an 
admission  by  an  agent  is  attached  to  the 
oompkint  as  an  exhibit,  and  then  the  an- 
swer denies  the  agency,  the  paper  is  not 
evidence  until  the  agency  is  proven.  Ih, 
37. 

16.  Where  the  return  of  a  sheriff  states 


that  he  served  the  defendants  with  a  certi- 
fied copy  of  the  complaint,  it  will  be  pre- 
sumed that  the  copy  was  certified  by  the 
clerk,  and  not  by  some  one  else.  Curtis 
V.  Herrick,  14  Cal.  119. 

17.  Where  plaintifi^  avers  defendant  is 
indebted  to  him  for  cattle  sold  and  deliv- 
ered, and  the  answer  denies  the  averment, 
defendant  may  show  anything  disproving 
the  contract  as  averred ;  as  that  another 
party  who  in  fact  sold  the  cattle,  sold 
them  as  his  own,  and  not  as  agent  of  the 
plaintifi";  or  that  defendant  was  not  to  pay 
until  the  cattle  were  fattened  and  slaught- 
ered.    Hawkins  v.  Borland,  14  Cal.  414. 

18.  If,  as  contended  in  this  case,  a  judg- 
ment by  default  be  void,  because  of  the 
seal  of  the  district  court  to  the  summons 
issued  in  the  action  in  which  the  judgment 
was  entered,  or  because  of  a  defect  in  the 
certificate  of  the  sherifi^  of  the  service  of 
summons  and  copy  of  complaint,  or  be- 
cause of  irregularities  of  the  clerk  in  en- 
tering the  judgment,  the  district  court  can 
quash  the  execution  issued  on  such  judg- 
ment, and  injunction  to  restrain  the  en- 
forcement thereof  does  not  lie.  Logan  v. 
HiUegass,  16  Cal.  202. 


XL  What  the  Complaint  should  con- 
tain. 

1.  Cause  of  Action. 

19.  Where  a  plaintiff  alleged  in  his  com- 
plaint that  he  was  satisfied  that  defendant 
procured  certain  property  through  fraud, 
but  there  were  no  other  allegations  in  the 
complaint  showing  fraud:  held,  that  the 
issue  tendered  was  immaterial — it  not 
presenting  a  point  upon  which  the  case 
could  be  decided  upon  its  merits.  Snow 
V.  Halstead,  1  Cal.  361. 

20.  A  plaintiff  must  recover,  if  at  all, 
according  to  the  averments  in  his  com- 
plaint, and  a  court  b  not  warranted  in  ren- 
dering a  judgment  in  favor  of  the  plaintiff 
when  there  is  no  averment  in  the  com- 
plaint upon  which  the  judgment  can  be 
based.  Sterling  v.  Hanson,  1  Cal.  480  ; 
Benedict  v.  Bray,  2  Cal.  256. 

21.  The  plaintiff  must  recover  on  the 
allegations  in  his  complaint,  if  at  all,  and 
if  the  complaint  fails  to  aver  that  property 
was  partnership  property,  the  judgment 
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of   the  court  should  not  find  that  fact 
iSterling  v.  Hanion^  1  Cal.  480. 

22.  The  code  of  practice  requiring  the 
complaint  to  contain  a  statement  of  the 
facts  constituting  a  cause  of  action,  in  or- 
dinary and  concise  language,  is  only  de- 
claratory of  the  common  law.  Godwin  v. 
Suhbins,  2  Cal.  105. 

23.  A  plaintiff  can  only  recover  for 
such  causes  of  action  as  are  stated  in  his 
complaint.     Benedict  v.  Bray,  2  Cal.  256. 

24.  In  an  action  of  detinue  it  is  usual 
to  aver  a  bailment  or  finding;  but  the 
manner  in  which  the  defendsunt  became 
possessed  of  the  property  has  always  been 
held  to  be  mere  matter  of  inducement. 
Otero  V.  BuUard,  3  Cal.  189. 

25.  The  allegation  that  the  use  and  oc- 
cupation of  the  lot  in  question  was  at  the 
request  of  the  defendant,  and  by  the  per- 
mission of  plaintiff,  was  the  allegation  of  a 
contract,  which  the  plaintiff  is  bound  to  es- 
tablish to  enable  him  to  succeed.  Sampson 
V.  Shaefer,  3  Cal.  201. 

26.  The  allegation  of  ignorance  in  mak- 
ing the  necessary  averments  in  a  com- 
plaint, or  of  insufilcient  conduct  in  the 
prosecution  of  a  former  suit,  does  not  con- 
stitute grounds  for  relief  in  chancery.  Bar- 
nett  V.  Richey,  3  Cal.  327. 

27.  The  complaint  was  for  money  loan- 
ed, and  set  out  a  draft  drawn  by  defend- 
ant which  plaintiff  was  to  pay  and  did  pay, 
but  did  not  aver  that  after  paying  the 
draft  he  canceled  and  delivered  it  up  to 
the  defendant :  held,  that  this  defect  was 
fatal  to  the  form  of  action  and  should  have 
been  upon  the  outstanding  draft.  Lambert 
V.  Slade,  3  Cal.  331. 

28.  Where  the  complaint  alleged,  in 
September,  1849,  the  plaintiff  settled  on  a 
tract  of  land,  '^  the  same  being  public  land 
of  the  United  States ;"  that  subsequently 
H.,  a  foreigner,  built  a  house  and  occu- 
pied a  portion  of  the  tract ;  and  now,  that 
H.'s  executor  is  offering  the  same  for  sale, 
and  plaintiff  prays  an  injunction  and  dam- 
ages for  the  occupation:  held,  tliat  the 
complaint  sets  forth  no  principle  on  which 
to  base  a  claim.  0*  Conner  v.  Gorhittf  3 
Cal.  372. 

29.  The  allegation  of  possession  at  the 
time  of  the  ouster  complained  of  is  a  suf- 
ficient allegation  of  title  to  sustain  the  dec- 
laration. JSiUchinson  v.  Perley,  4  Cal.  34. 

30.  The  statute  does  not  require  an  al- 
legation in  the  complaint  of  possession; 


an  averment  that  the  premises  ^  are  un- 
lawfully withheld  from  the  plaintiff"  is 
somewhat  general,  yet  not  insufficient  in  a 
justice's  court  —  except  upon  demurrer* 
Cronise  v.  CarghiU,  4  Cal.  122. 

31.  In  forcible  entry  and  detainer,  a  de- 
scription of  the  land  sufficiently  definite 
to  enable  the  administration  of  substantial 
justice  is  all  that  is  required  in  actions 
before  a  justice  of  the  peace.  Hernandez 
V.  Simon,  4  Cal.  183. 

32.  A  complaint  is  insufficient  which 
treats  the  maker  and  guarantor  of  a  note 
as  joint  makers,  and  contains  no  allegatioii 
of  demand  and  notice.  Lightttone  v.  Lau' 
renedj  4  Cal.  277. 

33.  Where  a  complaint  alleges  that  the 
plaintiffs  were  in  possession  «nd  lawfully 
entitled  to  possession  at  the  time  of  evic- 
tion, it  was  held  that  the  complaint  must 
be  treated  an  a  delaration  in  ejectment. 
Ramirez  v.  Murray,  4  Cal.  293. 

34.  In  an  action  upon  a  promise  to  pay 
money,  if  the  complaint  contains  no  aver- 
ment of  consideration  or  of  indebtedness, 
except  by  way  of  recital,  it  is  insufficient. 
Shafer  v.  Bear  River  Sf  Auburn  W.  Sf  M» 
Co.,  4  Cal.  295. 

35.  A  declaration  is  insufficient  which 
alleges  an  indebtedness  and  sets  forth  an 
account,  but  does  not  allege  the  sale  or  de- 
livery of  the  articles  to  the  defendant,  nor 
show  in  what  place  or  what  manner  the 
indebtedness  accrued — whether  on  account 
of  the  defendant  or  that  of  another.  3/ar- 
shon  V.  Randall,  4  Cal.  326. 

36.  To  enable  the  plaintiff  to  recover 
in  an  action  of  ejectment  founded  on  prior 
possession,  he  must  allege  in  his  complaint 
and  prove  an  actual  ouster  by  defendants, 
or  those  under  whom  he  holds.  Payne  v. 
TreadufeU,  5  Cal.  311 ;  Watson  v.  Zim- 
merman^ 6  Cal.  47. 

37.  Where  a  complaint,  though  defect- 
ive, states  facts  sufficient  to  constitute  a 
cause  of  action,  the  objections  to  it  should 
be  taken  by  demurrer.  Greenfield  v. 
Steamtr  Gunnell,  6  Cal.  68. 

38.  To  maintain  a  creditor's  bill  in  chan- 
cery, in  order  to  reach  equitable  assets, 
which  are  alleged  to  have  been  fraudulently 
conveyed,  it  is  not  sufficient  simply  to  aver 
that  die  conveyance  was  fraudulent,  but 
facts  and  circumstances  must  be  set  forth, 
which  will  reasonably  sustain  the  theory 
of  the  bill.    Kinder  v.  Maey,  7  Cal.  207. 

39.  A  complaint  alleging  that  the  de- 
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fendant  sold  to  plaintifiB  a  certain  share  of 
fruit  growing  in  an  orchard,  and  after  a 
sale  executed  a  guaranty  that  the  share  of 
pkintififs  should  be  at  their  disposal ;  and 
further  alleging  a  demand  for  the  same, 
and  the  refusal  of  the  defendant  to  deliv- 
er ;  is  demurrable,  as  it  should  contain  an 
avennent  of  the  assignment  of  the  breach 
of  the  contract  or  guaranty.  Dabovich  y. 
Emeric,  7  CaL  212. 

40.  A  complaint  alleging  that  plaintiffs 
are  the  owners  and  in  possession  of  cer- 
tain mining  claims  on  a  certain  stream, 
and  are  entitled  to  the  natural  flow  of  the 
waters  of  the  stream,  which  had  been 
diverted  to  their  injury  by  defendants,  sets 
forth  a  suiBcient  cause  of  action.  Leigh 
Co.  Y.  Independent  Ditch  Co.,  8  CaL  323. 

•41.  A  complaint  alleging  that  the  de- 
fendant collected  and  received  certain 
money  as  the  agent  or  attorney  in  fact  of 
the  plaintiff,  and  had  embezzled  and  con- 
verted the  money  to  his  own  use,  and 
{ffaying  that  he  be  adjudged  guilty  of  a 
fraud  and  for  judgment  and  execution 
against  his  person  and  property,  is  insuffi- 
cient to  sustain  a  verdict  convicting  the 
defendant  of  firaud.  Porter  v.  Hermann, 
8  CaL  623. 

42.  No  averment  of  notice  to  the  de- 
fendant is  requisite  in  the  complaint  where 
the  matters  assigned  as  breaches  lie  as 
much  in  the  knowledge  of  the  one  party 
as  of  the  other.  People  v.  Edwards,  9 
CaL  292. 

43.  The  supreme  court  does  not  deem 
it  necessary  to  decide  whether  in  all  cases 
where  a  judgment  is  based  upon  a  com- 
plaint which  does  not  state  facts  sufficient 
la  constitute  a  cause  of  action,  the  judg- 
ment itself  may  be  treated  as  a  nullity. 
^Reynolds  v.  Barris,  9  CaL  341. 

44.  A  complaint  against  a  sheriff  and 
his  sureties  for  selling  under  execution 
the  homestead  of  plaintiffs,  which  sets  out 
that  the  sheriff  was  in  possession  of  a 
certain  execution  against  the  plaintiff,  I. 
Kendall,  under  which  he  sold  the  property, 
and  averring  damages  in  the  sum  of 
$2,000,  the  value  of  the  property,  is  in- 
sufficient, as  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
as  the  sheriff*'s  deed  conveys  nothing  if 
the  property  was  a  homestead.  Kendall 
V.  Clark,  10  Gal.  18. 

45.  If  a  complaint  should  only  allege 
that  the  defendant  was  indebted  to  the 
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plaintiff  in  a  named  sum,  which  the  de- 
fendant refused  to  pay,  it  would  be  insuffi- 
cient It  must  allege  the  facts  which  con- 
stitute the  indebtedness.  Piercy  v.  SaMn, 
10  Cal.  28. 

46.  A  complaint  which  alleges  that  the 
plaintiffs  were  on  a  certain  day  the  own- 
ers and  proprietors  of  a  certain  valuable 
water  ditch  for  the  purpose  of  conveying 
water,  and  at  which  time  and  place  the 
defendants  were  also  the  owners  of  a  cer- 
tain other  water  ditch  for  the  purpose 
aforesaid,  and  that  afterwards,  on  the  same 
day  and  year,  at,  etc.,  aforesaid,  the  said 
defendants'  ditch  was  so  badly  and  negli- 
gently constructed  and  managed,  and  the 
water  therein  so  negligently  and  carelessly 
attended  to  that  said  ditch  broke  away, 
and  the  water  therein  flowed  over  and 
upon  the  ditch  of  plaintiffs,  greatly  dam- 
aging and  injuring  die  same,  and  carrying 
down  therein  and  thereon  gi*eat  quantities 
of  rock,  stone,  earth  and  rubbish,  and 
breaking  said  plaintiffs'  ditch,  and  depriv- 
ing them  of  the  use  and  profit  of  the  wa- 
ter flowing  therein,  to  said  plaintiffs'  dam- 
age of  $3,000,  and  thereof  they  bring 
suit,  is  sufficient  Tuolumne  County  Wa- 
ter Co.  V.  Columbia  and  Stanislaus  Water 
Co.,  10  CaL  195. 

47.  The  averment  in  the  complaint  that 
the  plaintiff  is  the  owner  of  the  note  and 
mortgage  in  suit,  is  a  sufficient  answer  to 
a  demurrer  on  the  ground  that  it  does  not 
appear  by  the  complaint  that  the  plaintiff 
is  the  holder  of  the  note.  Rollins  v. 
Forbes,  10  CaL  300. 

48.  A  demurrer  to  a  complaint  on  the 
ground  ^  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion," and  which  then  specifies  that  the 
complaint  shows  no  joint  cause  of  action 
in  the  plaintiff,  and  that  it  prays  for  a 
judgment  in  favor  of  three  plaintiffs  for 
an  injury  done  to  one,  is  a  good  demurrer 
for  misjoinder  of  parties.  Summers  v. 
Fansh,  10  Cal.  350. 

49.  In  an  action  for  damages  for  break- 
ing defendants'  dam  and  flooding  the 
plaintiff's  mining  claim,  where  the  com- 
plaint is  one  count,  and  charges  that  *^  the 
defendants'  said  reservoir,  by  reason  of 
some  defect  in  its  construction,  insufficien- 
cy for  the  purpose  for  which  it  was  con- 
structed, or  carelessness  and  mismanage- 
ment on  the  part  of  the  said  defendants, 
broke  away,"  etc.:    held,  that  the  com- 
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plaint  is  sufficient.    Hoffman  v.  TuxHumne 
County  Water  Co.,  10  Cal.  416. 

50.  A  jury  cannot  give  compensation 
for  loss  of  time,  remuneration  for  wages 
paid,  etc.,  unless  there  is  an  allegation  in 
the  complaint  as  to  these  matters.  Daho^ 
rich  V.  EmeHcj  12  Cal.  181. 

51.  A  general  averment  in  the  com- 
plaint to  enforce  the  vendor's  lien,  that 
the  mortgage  is  defective  as  a  security,  is 
not  sufficient  to  withdraw  the  case  ftx>m 
the   general   rules   of   equity.     Hunt  v. 

Waterman,  12  Cal.  305. 

52.  It  is  no  ground  of  demurrer  to  a 
complaint  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.  Nelson 
V.  Highland,  13  Cal.  75. 

53.  A  complaint  is  sufficient  which 
states  that  defendant  was  indebted  for  a 
certain  sum  of  money,  ascertained  to  be 
due  upon  a  statement  of  account,  and 
which  defendant  promised  to  pay.  De- 
unit  V.  Porter,  13  Cal.  172. 

54.  A  legatee  who  has  been  represent- 
ed by  counsel  at  the  allowance  of  accounts 
against  an  estate,  and  seeks,  after  a  lapse 
of  time,  to  come  in  and  have  the  allow- 
ance set  aside  on  a  mere  general  aver- 
ment of  newly  discovered  evidence,  must 
show  in  his  complaint  how  and  why  the 
facts  could  not  have  been  discovered  at 
the  time.      William$  v.  Price,  13  Cal.  213. 

55.  In  an  action  of  damages  for  divert- 
ing the  water  of  a  river  from  plaintiff's 
mill,  an  averment  in  the  complaint  of  pos- 
session of  the  land  and  mill,  is  sufficient 
against  a  trespasser,  without  averring  ri- 
parian ownership  or  prior  appropriation 
of  the  water.  McDonald  v.  Bear  River 
and  Auburn  W.  andM.  Co.,  13  Cal.  230. 

56.  Where  a  bill  in  equity  shows  on  its 
face  that  plaintiff  is  not  entitled,  the  de- 
fect may  be  taken  advantage  of  in  the  su- 
preme court,  even  though  no  demurrer 
be  filed.     White  v.  FraU,  13  Cal.  525. 

57.  An  allegation  in  the  complaint  that 
plaintiffs  are  the  sons  of  Joaquin  Castro, 
and  have  been  in  possession  of  the  rancho 
since  his  decease,  is,  in  the  absence  of  a 
special  demurrer,  a  sufficient  allegation  of 
heirship.     Castro  v.  Armesti,  14  Cal.  39. 

58.  Bill  filed  by  a  judgment  creditor 
of  J.,  upon  order  of  court  permitting  it, 
against  the  defendants  as  executors.  Bill 
avers  that  the  will  of  deceased  '^  directed 
by  written  or  oral  instructions"  the  execu- 
tors to  sell  certain  cattle  and  retain  the 


proceeds  for  the  use  and  benefit  of  J.,  af- 
ter first  discharging  his  then  debts ;  that 
it  also  declared  that  he,  the  testator,  had 
made  a  secret  assignment  for  J.,  which  the 
executors  would  carry  into  effect  accord- 
ing to  his  instructions  when  convenient. 
Bill  charges  that  defendants  have  not  sold 
the  cattle,  but  have  converted  them  to 
their  own  use :  held,  that  a  demurrer  was 
properly  sustained ;  that  a  pleading  must 
be  taken  most  strongly  against  the  plead- 
er, and  that  there  is  no  law  giving  eSeet 
to  an  oral  instruction  of  a  testator — as  a 
will  or  part  Of  a  will ;  and  that  the  cred- 
itor of  J.  can  have  no  more  rights  than  J. 
himself.  Sparks  v.  De  la  Guerra,  14  Cal. 
111. 

59.  Where  the  complaint  shows  no  le- 
gal cause  of  action,  a  judgment  by  default 
can  no  more  be  taken  than  it  can  over  a 
a  general  demurrer.  Abbe  v.  Marr^  14 
Cal.  211. 

60.  Where  the  facts  averred  by  plaint^ 
iff  as  constituting  his  cause  of  action  show 
turpitude  on  his  part,  he  states  himself  oat 
of  court     lb, 

61.  The  endorser  of  a  note  payable  on 
demand,  no  demand  being  made  within 
thirteen  months  after  the  endorsement  to 
plaintiff,  is  prima  fade  not  liable.  The 
delay  is  unreasonable,  and  in  such  case 
the  facts  to  excuse  the  delay  are  an  essen- 
tial part  of  the  complaint,  and  if  not 
averred  therein  it  is  insufficient.  Jerome 
V.  Suhbins,  14  Cal.  458. 

62.  Every  fact  which,  if  controverted, 
plaintiff  must  prove  to  maintain  his  action, 
must  be  stated  in  the  complaint     lb. 

63.  Upon  the  face  of  the  complaint  a 
good  cause  of  action  appears,  and  it  would 
be  going  beyond  precedent  or  reason  to 
hold  the  action  of  the  court  void  in  giving 
effect  to  such  a  complaint  when  no  objec- 
tion was  urged  by  the  only  party  who 
could  take  exception  to  it  Smith  v.  BU- 
lett,  15  Cal.  26. 

64.  A  complaint  in  ejectment,  with  gen- 
eral averments  in  the  usual  form,  is  suffi- 
cient without  a  specific  averment  of  the 
facts.  To  set  out  the  facts  connected  with 
the  title,  and  the  wrongfnl  acts  of  the  de- 
fendant, would  produce  confusion,  with- 
out benefit  Garrison  v.  Sampson,  15 
Cal.  95. 

65.  In  ejectment  for  mineral  lands, 
plaintiff  averred  possession  of  a  lai^ 
tract  of  land,  including  the  mining  ground 
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ID  coDtroversj,  and  that  he  occupied  the 
kod  for  agricultural  and  mining  purposes, 
without  stating  that  any  use  was  made  of 
the  particular  portion  held  by  defendants. 
This  averment  of  possession,  and  also  the 
averment  of  ouster,  was  insufficiently  de- 
nied in  the  answer;  but  the  answer 
averred  affirmatively  that,  at  the  time  de- 
fendants entered  upon  the  ground  in  dis- 
pute, it  was  a  part  of  the  public  domain 
of  the  United  States ;  contained  large  and 
valuable  deposits  of  gold ;  that  they  en- 
tered upon  and  took  possession  of  it  for 
mming  purposes,  and  that  they  have  since 
held  and  used  it  for  such  purposes  only. 
The  court  below  gave  judgment  for  plaintiff 
on  the  pleadings :  held,  that  these  affirma- 
tive averments  of  defendants  being  proved, 
plaintiff  could  not  recover  without  show- 
ing such  an  actual  and  meritorious  posses- 
sion and  occupancy  as  rendered  the  inter- 
ference of  the  defendants  unjust  and  in- 
equitable; that  he  could  not  recover  on 
the  pleadings,  because  the  character  of  his 
possession  did  not  appear,  the  complaint 
not  averring  that  this  particular  portion 
of  the  land  was  ever  used  by  plaintiff  for 
any  purpose  whatever.  Smith  v.  Doe^  15 
CaL  104. 

66.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has,  in  good  faith,  located  upon  public 
mineral  land  for  the  purpose  of  mining. 
Ik 

67.  A  complaint  in  ejectment,  averring 
that  plaintiff  was  in  the  actual  possession 
of  the  premises  by  inclosure  and  cultivar 
tion;  that  defendants,  on  a  certain  day, 
entered  upon  the  same  and  ousted  the 
plaintiff^  and  that  defendant  is  still  in  pos- 
session, is  sufficient  Bolts  v.  Wei/enhack, 
15  Cal.  144;  Boles  y.  Cohen,  15  Cal.  151. 

68.  In  an  action  to  recover  damages  for 
the  diversion  of  the  water  of  a  stream 
from  plaintiffs'  mills,  an  averment  as  to 
the  precise  quantity  of  water  required  for 
the  use  of  the  mills,  and  to  which  plaint- 
iffs claimed  to  be  entitled,  is  an  immaterial 
averment:  and  a  recovery  of  damages 
would  not  establish  plaintiffs'  right  to  the 
exact  quantity  of  water  claimed,  so  as  to 
be  res  judicata  in  a  subsequent  suit.  Mc- 
Donald  v.  Bear  River  and  Auburn  Water 
and  Mining  Co^  15  Cal.  149. 

69.  Complaint  in  ejectment  may  be  for 
two  separate  and  distinct  pieces  of  land ; 
bat  the  two  causes  of  action  must  be  sep- 


arately stated,  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of 
trial.     Boles  v.  Cohen^  15  Cal.  152. 

70.  Complaint  in  ejectment  need  not 
state  the  exact  time  of  the  alleged  ouster, 
especially  when  no  claim  is  made  for  dam- 
ages, and  no  recovery  had  for  them — the 
allegation  In  this  case  as  to  time  of  ouster 
being,  "  on  or  about  December  12th,  1857." 
CoUier  v.  Corhett,  15  Cal.  185. 

71.  Each  party  must  allege  every  fact 
which  he  is  required  to  prove,  and  will  be 
precluded  from  proving  any  fact  not  alleged ; 
and  he  must  allege  nothing  affirmatively 
which  he  is  not  required  to  prove.  Nega- 
tive allegations,  however,  are  frequently 
necessary,  though  they  are  not  to  be 
proved.     Green  v.  Palmer^  15   Cal.  415. 

72.  A  subsequent  purchaser  of  land 
mortgaged  is  a  proper  if  not  a  necessary 
party  to  a  foreclosure  suit,  and  if  the  com- 
plaint be  faulty  in  praymg  to  hold  him  as 
trustee  of  the  mortgagor,  on  account  of 
fraud  in  the  purchase,  such  defect  cannot 
be  reached  by  demurrer.  De  Leon  v.  Hi- 
guera,  15  Cal.  495. 

73.  Mrs.  L.,  when  a  femme  sole,  con- 
tracted a  debt,  upon  which  judgment  by 
default  was  recovered  against  her,  and  an 
appeal  taken  in  her  name  to  the  supreme 
court,  where  the  judgment  was  affirmed. 
Subsequently,  judgment  was  obtained 
against  plaintiff  here,  as  surety  on  her  ap- 
peal bond.  This  judgment  he  paid,  by 
giving  his  note  in  full  satisfaction.  He 
now  sues  Mrs.  L.  for  the  sum  so  paid : 
held,  that  she  cannot  defend  on  the  ground 
that  the  paper  on  which  the  first  suit 
against  her  was  brought  expressed  no  con- 
sideration, and  that  the  complaint  therein 
averred  none,  and  that  hence  no  demand 
is  shown  against  her — the  judgment  of  the 
supreme  court,  being  conclusive  so  long  as 
it  stands,  cannot  be  attacked  collaterally 
on  the  ground  that  the  parties  to  it  did  not 
prosecute  the  appeal,  but  must  be  set 
aside,  if  at  all,  by  a  direct  proceeding  im- 
peaching it  for  fraud  :  held,  further,  that 
the  complaint  need  not  set  out  any  sepa- 
rate property  of  the  defendant,  because 
the  wife  was  liable  in  personam  before  cov- 
erture, and  under  our  statute  continues  so 
after  marriage.  Bostic  v.  Love^  16  Cal. 
72. 

74.  In  an  action  of  forcible  entry  and 
detainer,  the  complaint  described  the  prem- 
ises as  ^  about  ten  rods  square,  situated 
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within  and  comprising  the  northwesterly 
comer  of  that  certain  piece  or  parcel  of 
land,  bounded  and  described  as  follows,  to 
wit :"  (the  complaint  then  goes  on  to  give 
the  metes  and  bounds  of  a  tract  contain- 
ing one  hundred  and  forty-six  acres.) 
^  The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less, 
southeasterly  from  the  house  of  defendant, 
and  near  the  gate  aforesaid,  and  near  the 
junction  of  the  San  Bruno  turnpike  road 
with  the  road  leading  from  the  city  of  San 
Francisco  to  Hunter's  Point."  Said  gate 
was  where  this  last  road  passed  through. 
The  proof  among  other  things  showed 
this  ten  rods  to  be  called  the  northeasterly 
instead  of  the  northwesterly  comer  of  the 
tract.  The  j udgmen t  for  plaintiff  followed 
the  description  in  the  complaint.  Defend- 
ant appeals :  held,  that  the  variance  in  the 
description  of  the  premises  did  not  preju- 
dice appellant ;  that  the  question  was  one 
of  identity,  and  the  fact  that  the  comer  of 
the  small  tract  was  called  the  northeaster- 
ly instead  of  the  northwesterly  comer  was 
itself  insufficient  to  defeat  the  action,  if  the 
other  and  more  definite  marks  of  descrip- 
tion sufficiently  indicated  and  identified  the 
premises.     Paid  v.  Silver,  16  Cal.  75. 

75.  Where,  in  suit  for  a  mining  claim, 
plaintiff  in  his  complaint  states  the  par- 
ticular facts  constituting  his  title,  and  on 
that  title  seeks  a  recovery,  and  the  answer 
denies  such  title,  plaintiff  must  prove  his 
title  as  averred,  at  least  in  substance,  and 
he  cannot,  against  defendant's  objection, 
recover  on  another  and  different  title. 
Eagan  v.  Delaney,  16  Cal.  87. 

76.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
real  estate — a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possesssion ;  that  de- 
fendants have  conspired  together,  and  ai*e 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises  ;  that  plaintiffs  are  in  possession 
of  teams,  carriages,  etc.,  for  transporting 
goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  business 
and  their  property  be  destroyed:  held, 
that  these  allegations  are  insufficient  to 


authorize  an  injunction,  there  being  no 
averment  of  insolvency  of  defendants,  and 
the  complaint  not  showing  that  there  is  no 
adequate  remedv  at  law.  TamKnsan  y. 
Buhio,  16  Cal.  206. 

77.  Only  such  facts  need  be  alleged  in 
a  complaint  in  ejectment  as  are  required 
to  be  proved,  except  to  negative  a  possible 
performance  of  the  obligation,  which  is  the 
basis  of  the  action,  or  to  negative  an  in- 
ference from  an  act  which  is  in  itself  in- 
different Payne  v.  TVeadwelly  16  Cal 
243. 

78.  In  ejectment,  the  only  facts  neces- 
sary to  be  alleged  are,  that  the  plaintiff  is 
seized  of  the  premises,  or  of  some  estate 
therein  in  fee,  or  for  life,  or  for  years,  ac- 
cording to  the  fact,  and  that  the  defendant 
was  in  their  possession  at  the  commence- 
ment of  the  action,  and  withholds  the  pos- 
session from  plaintiff.  The  seizin  is  the 
fact  to  be  alleged.  It  is  a  pleadable  and 
issuable  fact,  to  be  established  by  convey- 
ances from  a  paramount  source  of  title,  or 
by  evidence  of  prior  possession.     lb, 

79.  There  is  no  necessity,  in  a  com- 
plaint in  ejectment,  of  negativing  the  pos- 
sible rightful  character  of  defendant's  pos- 
session. Such  possession  is  a  pleadable 
and  issuable  fact ;  but  if  it  rest  upon  any 
existing  right,  defendant  must  show  it  af- 
firmatively in  his  defense.     lb. 

80.  In  quo  warranto  for  an  alleged 
usurpation  of  the  office  of  pilot  for  the 
port  of  San  Francisco,  the  complaint  avers 
that  defendants  hold,  use,  exercise,  usurp 
and  enjoy  the  office,  without  a  license,  and 
also  contains  allegations  as  to  the  right  of 
relator  to  the  office :  held,  that  these  alle- 
gations as  to  relator's  right  cannot  be 
reached  by  general  demurrer,  the  com- 
plaint being  good  as  against  the  defend- 
ants ;  that  they  are  not  interested  in  the 
question  as  to  the  right  of  relator,  bnt  onlj 
in  the  determination  of  their  own  right  to 
the  office.    People  v.  Abbottj  16  Cal.  364. 

81.  Where,  in  an  action  on  a  lost  note, 
the  complaint  verified  alleges  the  loss,  stat- 
ing particularly  the  circumstances  thereof^ 
an  answer  denying  that  the  note  was  lost 
as  alleged  does  not  put  in  issue  the  fact 
of  loss,  which  is  the  gist  of  the  averment, 
but  only  the  circumstances  of  the  loss, 
which  are  collateral  and  immaterial.  Oas^ 
tro  V.  Wetmore,  16  Cal.  380. 

82.  Where,  in  an  action  on  a  lost  note, 
a  verified  complaint  alleges  that  on  a  par- 
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ticolar  day  the  note  in  qaestion  was  made 
hy  defendant,  and  delivered  to  plaintiff, 
an  answer  denying  the  making  and  deliv- 
ery of  the  note  on  the  day  mentioned  is 
insnfficient.  Such  denial  does  not  reach 
the  substantial  matter  of  the  averment, 
and  only  raises  an  immaterial  issue  as  to 
time.     IK 

83.  A  complaint  in  ejectment  describ- 
ing the  premises  as  'Mot  No.  1,  in  block 
Na  23,  as  per  plot  of  the  town  of  Red 
Bluff,  as  l^d  out  by  the  Red  Bluff  land 
corporation,  in  1853,  being  on  the  corner 
of  Main  and  Sycamore  streets,  twenty- 
five  feet  on  Main  by  one  hundred  and  fif- 
teen feet  on  Sycamore,  and  running  back 
to  the  alley,"  and  specifying  the  county  in 
which  they  icire  situated,  by  the  terms,  '^  in 
said  county,"  referring  to  the  designation, 
'^  county  of  Tehama,"  in  the  title  of  the 
suit,  sufficiently  describes  the  premises. 
The  description  by  metes  and  bounds  is 
required  only  so  far  as  they  may  be  neces- 
sary to  identify  with  certainty  the  proper- 
ty.    DoU  V.  Feller,  16  Cal.  433. 

84^  A  complaint  in  ejecUnent  should 
not  set  out  the  mesne  conveyances  through 
which  plaintiffs  deraign  title.  These  are 
matters  of  evidence,  not  pleading,  and 
should  be  stricken  from  the  complaint  on 
motion.      Coryell  v.  Cain,  16  CaL  571. 

^b.  In  ejectment  the  complaint  should 
only  aver  that  on  some  day  designated 
plamtifiB  were  possessed  of  the  land,  de- 
scribing it;  that  while  thus  possessed,  de- 
fendant entered  upon  the  same  and  ousted 
them,  and  has  ever  since  withheld  the  pos- 
session from  them,  to  their  damage,  speci- 
fying such  sum  as  might  cover  the  value 
of  the  use  and  occupation  from  the  date 
i^  the  ouster.     Ih. 

86.  The  fact  that  a  complaint  in  eject- 
ment, in  addition  to  describing  the  premis- 
es by  metes  and  bounds,  also  designates 
them  as  one-half  of  a  certain  preemption 
claim  taken  up  by  one  Morris — ^from  whom 
plaintiffs  traced  title — ^in  1850,  and  sur- 
veyed by  the  county  surveyor,  and  record- 
ed in  conformity  with  the  statute,  does  not 
make  it  essential  to  plaintiffs'  recovery  as 
against  a  defendant  in  possession,  that  they 
allege  in  their  complaint,  and  on  the  trial 
prove  such  facts  as  will  bring  them  within 
the  provisions  of  the  preemption  laws  of 
the  United  States,  or  the  possessory  act  of 
this  State.  The  designation  of  the  prop- 
erty as  part  of  a  preemption  claim  does 


not  preclude  the  claimants  from  relying 
upon  any  other  source  of  title  than  the 
United  States  or  the  State.     lb.  572. 

87.  In  suits  for  damages  for  timber  cut 
and  removed,  as  in  this  case,  the  true  rule, 
so  far  as  the  title  to  the  land  is  concerned, 
is  this :  The  plaintiff  out  of  possession  can- 
not sue  for  the  property  severed  from  the 
freehold,  when  the  defendant  is  in  posses- 
sion of  the  premises  from  which  the  prop- 
erty was  severed — holding  them  adversely, 
in  good  faith,  under  claim  and  color  of 
title — in  other  words :  the  personal  action 
cannot  be  made  the  means  of  litigating 
and  determining  the  title  to  the  real  prop- 
erty as  between  conflicting  claimants,  and 
the  complaint  need  not  show  title ;  but 
this  rule  does  not  exclude  the  proof  of 
title  on  the  part  of  the  plaintiff  in  other 
cases,  for  it  is  upon  such  proof  that  the 
right  of  recovery  rests.  It  is  because  the 
plaintiff  owns  the  premises,  or  has  the 
right  to  their  possession,  that  he  is  entitled 
to  the  chattel  which  is  severed,  and  that 
must  be  in  the  first  instance  established. 
A  mere  intruder  or  trespasser  is  in  no 
position  to  raise  the  question  of  title  with 
the  owner  so  as  to  defeat  the  action.  Hcd- 
leek  V.  Mixer,  16  Cal.  579. 


2.  Statement  of  a  Condition  precedent, 

88.  A  ship  master  cannot  require  pay- 
ment of  freight  unless  ready  to  deliver  the 
goods,  and  consignees  cannot  require  a 
delivery  of  goods  unless  ready  to  pay  the 
freight,  and  neither  party  can  maintain  an 
action  to  compel  the  other  party  to  per- 
form his  part,  unless  ready  to  perform  the 
correlative  act.  Frothingham  v.  Jenkins, 
1  Cal.  44. 

89.  In  an  action  on  a  contract  to  be 
valid  on  the  happening  of  a  certain  event 
or  the  performance  of  an  act,  the  com- 
plaint must  aver  and  there  must  be  proof 
that  the  event  has  happened  or  the  act 
performed  as  a  condition  precedent  to  re- 
covery. Mickle  V.  Sanchez,  1  Cal.  201 ; 
People  V.  Smith,  2  CaL  272 ;  Matoon  v. 
Eder,  6  Cal.  59  ;  Palmer  v.  Melvin,  6  Cal. 
652;  Chambers  v.  Waters,  7  Cal.  390; 
Nickerson  v.  Chatterton,  7  Cal.  572 ;  Bens- 
ley  V.  Atwill,  12  Cal.  240. 

90.  The  conditions  of  a  bond  were  such 
that  if  on  a  sale  of  the  balance  of  the 
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goods  in  the  hands  of  the  plaintiff,  and  the 
subsequent  winding  up  of  the  accounts  of 
M.  with  them,  the  nett  proceeds  should 
be  sufficient  to  cancel  the  indebtedness  of 
M.  to  plaintiffs,  the  obligation  to  be  void : 
held,  in  an  action  on  said  bond,  that  the 
complaint  must  aver  the  conditions  pre- 
cedent, the  sale  of  goods,  the  subsequent 
winding  up  of  the  accounts  of  M.,  and  the 
insufficiency  of  the  net  proceeds  to  cancel 
the  indebtedness.  Mickle  r.  Sanchez,  1 
Cal.  201. 

91.  Where  promises  are  dependent, 
neither  partj  can  maintain  an  action  against 
the  other  without  showing  performance  or 
an  effort  on  his  part  to  peiform  his  condi- 
tions.    Osborne  v.  Miott,  1  Cal.  338. 

92.  A  agreed  to  convey  to  B  a  certain 
vessel,  and  B  gave  his  promissory  note 
for  the  consideration  money :  held,  that  A 
being  the  holder  of  the  note,  could  not 
sue  thereon  without  showing  that  he  had 
conveyed  the  vessel  to  B,  or  had  tendered 
a  conveyance.     lb. 

93.  Where  the  defendants  stipulated  to 
sell  to  the  plaintiffs  certain  merchandise 
shipped  from  Batavia  to  San  Francisco, 
agreeing  that  the  contract  should  be  con- 
sidered as  binding  until  the  arrival  of  the 
ship :  held,  that  the  fulfillment  of  it  on 
either  side  depended  on  the  contingency  of 
the  ship's  arrival,  and  that  an  action  could 
not  be  maintained  by  the  vendee  of  the 
goods,  it  appearing  that  the  ship  had  never 
arrived  at  her  port  of  destination.  Mtd- 
dletan  v.  BaUtngall,  1  Cal.  446. 

94.  Where  by  an  agreement  for  the  sale 
or  purchase  of  land  the  price  is  payable 
in  instalments,  for  which  the  purchaser 
executes  his  notes,  payable  at  certain  times, 
and  the  vendor  agrees  to  convey  on  pay- 
ment of  the  last  instalment,  and  suit  is 
brought  on  the  notes  after  all  the  instal- 
ments have  become  due,  the  tender  of  a 
conveyance  by  the  vendor  is  a  condition 
precedent  to  the  right  to  sue;  and  the 
purchaser  may  insist  on  the  want  of  such 
tender  against  an  endorsee  after  maturity. 
Folsom  V.  Bartletty  2  CaL  164. 

95.  Where  a  declaration  states  a  condi- 
tion precedent,  and  fails  to  aver  a  perform- 
ance, the  defect  must  be  urged  on  a  de- 
murrer, and  it  is  too  late  afler  a  verdict 
Hdppe  V.  Stout,  2  Cal.  461. 

96.  A  lessee  admits  the  authority  of  his 
lessor  by  taking  a  lease,  and  no  averment 
of  the  lessor's  right  to  lease  b  necessary 


as  against  him.     Morse  v.  Roberts,  2  Cal. 
516. 

97.  In  an  action  brought  to  recover 
damages  by  the  owner  of  a  licensed  ferry 
against  a  party  alleged  to  have  run  a  ferry- 
within  the  limits  prohibited  by  law,  the 
complaint  should  allege  that  the  defendant 
run  his  ferry  for  a  fee  or  reward,  or  the 
promise  or  expectation  of  it,  or  other  than 
for  his  own  use.  Hanson  v.  WM,  3  Cal.  237. 

98.  Where  a  bail  bond  is  given  to  ap- 
pear and  answer  an  indictment,  the  com^ 
plaint  thereon  must  aver  that  the  indict- 
ment was  found  or  is  pending.  I^eople 
V.  Smith,  3  CaL  272. 

99.  If  the  condition  be  ''to  appear 
whenever  the  indictment  may  be  prose- 
cuted," and  there  is  no  averment  in  what 
court  it  was  prosecuted,  it  is  error ;  and 
a  loose  statement  that  the  accused  was 
called  ''  in  the  court  of  sessions  "  is  not 
sufficient.     lb, 

100.  It  is  proper  to  declare  in  what  the 
common  property  consists,  its  nature  and 
value ;  and  in  the  absence  of  such  an 
allegation,  the  presumption  would  be  that 
there  is  none  at  aU.  Kashaw  v.  KashaWj 
3  Cal.  321. 

101.  The  contract  sued  on  required 
lumber  to  be  delivered  from  time  to  time 
at  such  wharf  or  place  as  the  defend- 
ants should  designate.  The  plaintiffs  were 
ready  to  deliver,  but  the  defendants  re- 
fused to  designate  the  place  of  delivery, 
or  to  accept  the  lumber :  held,  that  this 
refusal  was  a  breach  of  the  condition  prec- 
edent on  the  part  of  the  defendants ;  and 
that  plaintiffs  were  entitled  to  sue  for  a 
breach  of  the  contract  Warner  v.  Wil- 
son^ 4  Cal.  314. 

102.  A  party  must  fully  comply  with 
the  laws  to  entitle  him  to  bring  suit  for 
an  interference  with  his  ferry  privileges, 
and  to  entitle  him  to  claim  a  renewal  of 
his  license  as  a  vested  right  NorrU  v. 
LapsUy,  5  Cal.  47. 

103.  On  an  action  charging  conspiracy 
to  obtain  a  favorable  compromise  of  suits 
about  to  be  commenced,  it  is  not  sufficient 
merely  to  show  that  there  were  no  grounds 
to  warrant  these  suits.  It  ought,  in  addi- 
tion, to  be  proved  that  the  intentions  of  the 
parties  were  unfairly  directed  to  the  ob- 
tainment  of  such  an  end,  by  understanding 
and  agreement  between  them,  which  may 
be  shown  either  by  their  words  or  acts. 
Leavitt  v.  Gushes,  5  CaL  153. 
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104  Where  a  contract  stipulated  for 
the  delivery  of  a  vessel,  but  designated 
no  pardcalar  place  for  such  deliverj: 
held,  that  a  notice  of  a  readiness  to  de- 
liver must  be  treated,  under  the  contract, 
as  an  actual  delivery.  Albretson  v.  Hooker^ 

5  Gal.  178. 

105.  A  promise  to  stay  proceedings 
under  a  judgment  is  a  condition  prece- 
dent to  a  guaranty  given  thereupon,  and 
a  performance  thereof  should  be  alleged 
and  proven  to  recover  on  the  guaranty. 
Smith  V.  OompUm,  6  Cal.  26. 

10&  A  complaint  for  money  had  and 
received,  which  does  not  allege  a  demand, 
is  bad  and  demurrable.    Reina  v.  Cross, 

6  Cal.  31. 

107.  An  allegation  on  the  part  of  the 
plaintiff  that  he  has  performed  all  the 
eonditions  precedent  of  the  contract,  is 
anffieiently  explicit  to  recover  upon.  Gaiu 
fornia  Steam  i^.  Co,  v.  Wrightj  6  Cal.  263. 

108.  Where  a  deed  contains  a  covenant 
that  if  the  grantees  shall  pay  a  certain 
sum  of  money  before  a  certain  day,  then 
this  instrument  is  to  take  effect  as  a  full 
and  complete  conveyance  in  fee  of  all  and 
singolar  the  lands :  held,  that  the  payment 
of  the  purchase  money  was  a  condition 
precedent  to  the  vesting  of  the  legal  es- 
tate.    Mesick  V.  Sunderland,  6  Cal.  314. 

109.  A  complaint  should  aver  that  an 
account  was  presented  to  the  administrar 
tor  for  allowance,  and  rejected,  to  enable 
the  plaintiff  to  recover.  EiUssen  v.  Hal- 
i^  6  CaL  393. 

110.  In  an  action  on  a  release  bond  in 
attachment,  the  complaint  should  set  forth 
as  a  condition  precedent  the  release  of  the 
property  attached  upon  the  delivery  of  the 
bond.     Palmer  v.  Mthin,  6  CaL  652. 

111.  In  pleading  a  judgment  of  a  pro- 
bate court,  it  being  a  limited  and  inferior 
jurisdiction,  it  is  necessary  to  set  forth  the 
fiKsts  which  give  jurisdiction.  Smith  v. 
Andrews,  6  C^.  654. 

112.  A  complaint  should  not  aver  that 
a  claim  for  damages  for  property  taken 
was  presented  to  the  board  of  supervisors 
and  rejected,  to  enable  the  plaintiff*  to 
recover.  McCann  v.  Sierra  County,  7 
Cal.  124. 

113.  In  an  action  against  an  agent  for 
not  accounting,  etc.,  a  request  to  account 
and  pay  over  must  be  alleged  in  the  com- 
plaint and  proven  at  the  triaL  Bvshnell 
V.  McOauley,  7  CaL  422. 


114.  Where  the  payment  of  a  promis- 
sory note  is  by  agreement  of  parties  made 
conditional  upon  the  payment  of  a  certain 
debt,  such  payment  is  a  condition  prece- 
dent to  the  plaintiff* 's  right  to  recover  on 
the  note,  and  must  be  averred  in  the  com- 
plaint to  have  been  made.  Rogers  v. 
Oody,  8  Cal.  324. 

115.  When  by  the  terms  of  a  contract, 
expressed  or  implied,  a  request  or  demand 
constitutes  a  condition  .precedent  to  the 
bringing  of  the  action,  then  it  must  be 
averred.     TKssot  v.  Darling,  9  Cal.  285. 

116.  An  averment  in  the  complaint,  in 
a  suit  on  an  appeal  bond,  that  execution 
had  been  issued  on  the  judgment  and  re- 
turned unsatisfied,  is  unnecessary.  The 
nonpayment  of  the  judgment  can  be 
shown  without  issuing  an  execution.     Ih. 

117.  In  an  action  on  an  undertaking 
executed  to  release  property  from  attach- 
ment, the  complaint  should  allege  that  the 
property  attached  was  released  upon  the 
delivery  of  the  undertaking.  Williamson 
V.  Blattan,  9  CaL  501. 

118.  The  plaintiff*  must  show  in  his 
complaint  that  he  comes  within  the  ex- 
ception of  the  provision  of  the  code  which 
requires  an  action  to  be  tried  in  a  particu- 
lar county.   Uhlf elder  v.  Levy,  9  Cal.  615. 

119.  An  appointment  to  an  office  is 
complete  when  the  commission  is  duly 
issued,  but  the  person  appointed  is  requir- 
ed to  give  bond  and  take  the  oath  of  office 
before  he  can  possess  the  office ;  these 
acts  constitute  a  condition  precedent  to  the 
holding  the  office.  People  v.  Whitman, 
10  CaL  43. 

120.  Where  payment  for  land  was  to 
be  made  thirty  days  after  a  confirmation 
of  the  title  by  the  IJnited  States — ^provid- 
ed that  land  should  be  included  in  the 
limits  of  the  grant :  held,  that  the  con- 
firmation of  the  title  was  a  condition 
precedent  to  recovery  of  the  pa3rment, 
and  should  be  proven.  Sanders  v.  White" 
sides,  10  CaL  90. 

121.  It  is  a  general  principle  of  the 
common  law  that  whoever  seeks  redress 
for  the  violation  of  a  contract,  resting  upon 
mutual  and  dependent  covenants,  to  ob- 
tain success  must  himself  have  performed 
the  obligations  on  his  part.  Conani  v. 
Conant,  10  Cal.  254. 

122.  By  the  common  law,  a  party  to  a 
conti-act  was  compelled  to  show  a  literal 
performance  of  the  stipulation  of  it  before 
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he  could  claim  damages  for  a  nonperform- 
ance against  the  other.  Green  v.  CWt7- 
laud,  10  Cal.  325. 

123.  In  an  action  for  the  division  of  the 
common  property  of  hushand  and  wife, 
after  a  decree  of  divorce,  the  plaintiff 
must  bring  herself  within  the  provisions 
of  the  statute,  and  must  state  affirmatively 
such  facts  as  give  her  the  right  to  the 
property  under  the  act  Dye  v.  Dye,  1 1 
Cal.  166. 

124.  In  an  action  at  common  law  for  an 
account  for  rent  by  a  tenant  in  common 
against  his  cotenant,  the  complaint  is  fa- 
tally defective  which  does  not  aver  that 
the  defendant  occupied  the  premises  upon 
any  agreement  as  receiver  or  bailiff.  Pico 
V.  Columhety  12  Cal.  419. 

125.  Where  the  court  orders  a  new 
trial  upon  the  payment  of  costs,  and  such 
payment  is  made  by  the  order  a  condition 
precedent,  and  the  defendant  does  not  ex- 
cept to  the  order  at  the  time  and  appeals, 
the  only  thing  from  which  he  can  appeal 
is  the  annexing  of  this  condition  to  the 
granting  of  the  motion.  Mice  v.  Gashirie, 
13  Cal.  54. 

126.  No  title  nor  any  right  of  possession 
comes  from  the  mere  condemnation  of  pri- 
vate property  for  public  use.  Just  com- 
pensation actually  made  or  secured  ac- 
cording to  law,  is  a  condition  precedent. 
Bensley  v.  MourUain  Lake  Water  Co.,  13 
Cal.  316. 

1 27.  Pending  a  suit  by  two  joint  owners 
of  land  to  recover  possession,  one  conveys 
his  half  to  the  other,  taking  back  a  mort- 
gage for  the  purchase  money  conditioned 
to  become  due  when  the  mortgagor  recov- 
ers possession  by  the  suit  or  compromise, 
or  when  he  parts  with  his  title :  held,  that 
the  mortgage  does  not  become  due  by  a 
sale  of  half  the  land  to  counsel  employed 
to  recover  the  possession,  together  with 
sales  of  most  of  the  other  half  to  various 
parties.     Steinbeck  v.  Leese,  13  Cal.  367. 

128.  To  sustain  an  action  on  an  account 
it  must  be  shown  there  was  a  demand  in 
favor  of  plaintiff  acceded  to  by  defendant 
Terry  v.  SicUes,  13  Cal  429. 

129.  Execution  against  the  judgment 
debtor  is  not  a  condition  precedent  to  suit 
on  a  bond  to  release  property  attached. 
Palmer  v.  Vance,  13  Cal.  557. 

130.  In  quo  warranto  to  determine  the 
right  to  an  office,  an  allegation  that  de- 
fendant is  in  possession  of  the  office  with- 


out lawful  authority  is  a  sufficient  allega- 
tion of  intrusion  and  usurpation,  and  if 
the  complaint  be  defective  in  this  particu- 
lar, the  defect  must  be  reached  by  spedal 
demurrer.  People  v.  Woodbury,  14  Cal. 
45. 

131.  Li  an  action  of  damages  for  viola- 
tion of  a  contract  to  grind  wheat  and  de- 
liver the  flour  on  demand  upon  payment 
of  the  price  agreed  on  for  grinding,  tender 
of  the  price  is  necessary  to  maintain  the 
action.     Vance  v.  Dinghy,  14  Cal.  53. 

132.  In  suit  in  equity  to  set  aside  a 
judgment  by  default  on  a  return  by  the 
sheriff  of  personal  service,  on  the  ground 
that  defendant,  in  fact,  was  not  so  served, 
and  never  had  any  notice  of  the  proceed- 
ings, and  that  he  had  a  valid  defense  to 
the  action,  the  allegations  relative  to  this 
defense  showed  that  it  was  based  upon  an 
executory  agreement,  by  the  terms  of 
which  certain  things  were  to  be  dcme  by 
plaintiff,  and  in  consideration  thereof  he 
was  to  be  released  from  the  debt  for  which 
the  action  was  brought :  held,  that  the  al- 
legations are  insufficient  in  this,  that  they 
do  not  state  that  any  of  these  things  were 
performed  by  him,  or  that  he  ever  offered, 
or  was,  or  has  been  at  any  time  ready  or 
willing  to  perform  the  same.  Gregory  ▼. 
Ford,  14  Cal.  138;  Gibbons  v.  ScoU,  15 
Cal.  286;  Logan  v.  ffillegass,  16  Cal.  202. 

133.  On  appeal  from  a  justice's  court  in 
forcible  entry  and  detainer,  the  execution 
of  an  appeal  bond  within  ten  days  is  not  a 
condition  to  the  jurisdiction  of  the  county 
court    Habe  v.  Hamilton,  15  Cal.  32. 

134.  A  complaint  by  husband  and  wife, 
to  recover  the  homestead  conveyed  away 
by  deed  of  the  husband  alone,  must  aver 
either  that  the  premises  were  occupied  as 
a  homestead  at  the  date  of  the  conveyance, 
or  that  they  had  not  been  previously  aban- 
doned.    Harper  v.  Forbes,  15  CaL  203. 

135.  A  complaint  in  replevin,  alleging 
that  the  testator  was  seized  and  possessed 
of  certain  premises  at  the  time  of  his 
death,  on  the  nineteenth  of  July,  1855, 
and  that  the  plaintiffs  were  appointed  the 
executors  of  his  last  will  and  testament, 
without  averring  in  direct  terms,  either 
previously  or  subsequently,  the  fact  of  the 
testator's  death,  or  that  he  lef)^  a  last  will 
and  testament,  is  defective  as  a  pleading. 
Halleck  v.  Mixer,  16  Cal.  577. 

136.  A  complaint  in  replevin  alleging 
that  F.  was  seized  and  possessed  of  certain 
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premises  at  the  time  of  his  dea4;h ;  that 
the  plaintiffs  were  i^pointed  the  executors 
of  his  last  will  and  testament,  and  ever 
since  their  appointment  have  been  in  the 
possession  of  the  premises ;  that  certain 
persons,  whose  names  are  not  designated, 
entered  upon  the  same  without  authority, 
and  cut  down  timber  growing  thereon  to 
the  amount  of  about  three  hundred  cords ; 
that  the  defendant  afterwards  also  entered 
upon  the  premises  without  authority  and 
removed  the  wood  thus  cut,  and  still  de- 
tains it  finom  the  pbiintifis;  that  they  have 
demanded  the  possession  of  the  same  from 
him,  and  that  he  refuses  to  deliver  it  to 
them  to  their  damage  of  $1,100 — ^the  al- 
leged value  of  the  wood  —  sufficiently 
shows  plaintiffs'  ownership,     lb,  578. 

137.  The  complaint  here  averring  that 
the  plaint]£&  were  duly  appointed  execu- 
tors of  the  last  will  and  testament  of  the 
deceased,  and  have  ever  since  been  such 
execotors,  and  as  such  have  ever  since 
been  in  possession  of  the  premises,  is  not 
demorrable  on  the  specific  ground  that  it 
does  not  show  that  plaintiffs  are  the  execu- 
ton  of  F.,  or  have  any  authority  to  main- 
tain the  action,  though  it  is  subject  to  other 
objections.  The  complaint  should  state 
the  death  of  Folsom ;  his  leaving  a  last 
win  and  testament;  the  appointment  there- 
in of  the  plaintifis  as  executors ;  the  pro- 
bate of  the  will;  the  issuance  of  letters 
testamentary  thereon  to  the  plaintiffs,  and 
their  qualification  and  entry  upon  the  dis- 
diarge  of  their  duties  as  executors,  lb. 
579. 
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138.  Where  the  complaint  alleges  the 
making  and  endorsing  of  a  promissory 
note  and  the  answer  denies  neither  signa- 
ture, the  answer  should  be  stricken  out  and 
the  plaintiff  be  entitled  to  judgment.  Gro- 
ffon  V.  BuckU,  1  Cal.  196;  WhitweU  v. 
Thomas,  9  GaL  199 ;  Kinney  v.  Osborne^ 
14  CaL  113. 

139.  Courts  will  protect  the  rights  of 
the  actual  possessor,  and  if  the  complaint 
avers  possession  by  the  plaintiff  and  is  not 
denied  by  the  answer  it  will  be  assumed 
by  the  court  as  a  conceded  fact  Folsom 
▼.  Root,  1  Cal.  376. 

140.  A  fact  set  forth  in  the  complaint 


admitted  by  the  defendant's  answer  needs 
no  proof.    Brooks  v.  Mintumy  1  Cal.  483. 

141.  A  demurrer  admits  the  facts  as  al- 
leged in  a  complaint  to  be  true.  Selkirk 
V.  Sacramento  County,  3  Cal.  326;  7\iol- 
umne  Water  Co,  v.  Chapman,  8  Cal.  397. 

142.  Under  our  practice  and  that  of  the 
common  law,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admission 
of  all  others  in  the  complaint  well  pleaded. 
De  Ro  V.  Cordes,  4  CaL  120. 

143.  A  default  admits  the  facts  as  al- 
leged in  a  complaint  to  be  true.  Tuolum- 
ne W,  Co,  V.  Chapman,  8  Cal.  397 ;  Rowe 
V.  Tabu  Mountain  Water  Co.,  10  CaL  444; 
Hentsch  v.  Porter,  10  Cal.  558;  McGreg- 
or  V.  Shaw,  1 1  Cal.  48 ;  Curtis  v.  Her- 
rick,  14  CaL  119;  Smith  v.  BiUett,  15 
CaL  26. 

144.  A  defective  allegation  of  a  fact  in 
a  complaint  may  be  cured  by  default  or 
verdict,  but  not  the  entire  absence  of  any 
allegation  whatever.  Hentsch  v.  Porter^ 
10  Cal.  588. 

145.  Where  the  complaint  called  the 
defendant  not  only  to  answer  the  charac- 
ter of  the  possession,  but  the  fact  of  pos- 
session by  it,  a  failure  to  deny  this  aver- 
ment is  an  admission  of  it.  Burke  v. 
Table  Mountain  Water  Co.,  12  Cal.  407. 

146.  Though  a  pleading  is  not  strictly 
proof  for  the  party  making  it,  still  a  com- 
plaint may  be  read  to  the  jury  to  show 
what  allegations  are  not  denied,  and  hence 
admitted.  Garfield  v.  Knigh£s  Ferry  and 
Table  Mountain  Water  Co.,  14  Cal.  36. 

147.  Where  the  complaint  for  the  pos- 
session of  land  avers  defendants  to  be  in 
possession,  and  the  answer  does  not  deny, 
but  affirmatively  shows  it,  then,  even  if 
the  allegation  of  possession  be  not  mate- 
rial, and  therefore  not  requiring  a  denial, 
the  fact  of  possession  becomes  a  matter  of 
admission  or  agreement  between  the  par^ 
ties,  as  an  independent  fact  not  in  issue 
by  the  pleadings,  but  affecting  the  whole 
case.     Powell  v.  OuUahan,  14  CaL  116. 

148.  Where  a  complaint  avers  title  in 
an  administrator,  a  default  admits  it  Cur- 
tis V.  Herrick,  14  Cal.  119. 

149.  It  matters  not  what  the  pleadings 
are ;  the  complaint  covering  the  amount, 
the  defendant  was  fixed  by  his  admission, 
or  even  by  evidence  to  which  he  did  not 
except,  to  the  damages  shown  by  such  ad- 
missions or  evidence.  Van  Pelt  v.  Lit- 
tler, 14  CaL  201. 
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150.  Where  the  bond  in  the  complaint 
answers  to  the  description  of  the  bond  of- 
fered in  evidence,  and  the  complaint  avers 
that  the  mortgage  was  given  to  secure  this 
bond — ^the  denials  in  the  answer  being  lit- 
eral and  conjunctive — the  execution  of 
the  bond  and  mortgage  was  held  to  be  ad- 
mitted bj  the  answer,  as  also  that  the 
mortgage  was  given  to  secure  the  debt 
evidenced  hj  the  bond.  JBlankman  v. 
VaUejo,  15  Cal.  644. 


IV.   Amendment  to  the  Complaint. 

151.  When  it  appears  hj  the  plaintiff's 
testimony  that  there  is  a  nonjoinder  of 
persons  who  should  have  been  made  plaint* 
iffsy  and  a  motion  for  a  nonsuit  is  made 
on  this  ground,  the  court  may  permit  an 
amendment  by  adding  the  name  of  a  co- 
plaintiff  on  such  terms  as  may  be  just. 
Acquittal  y.  Orowell,  1  Cal.  192. 

152.  The  misjoinder  of  parties  can  be 
corrected  by  amendment  under  the  statute. 
Heath  Y.  Lent,  1  CaL  412. 

153!  Where  on  appeal  the  complaint  is 
so  radically  defective  as  not  to  authorize 
a  judgment,  a  new  trial  may  be  granted, 
with  leave  to  amend  upon  just  terms. 
Sterling  v.  Hanson,  1  Cal.  479. 

154.  The  discovery  of  fraud  after  suit 
brought  would  entitle  the  party  to  amend 
so  as  to  include  the  newly  discovered  facts. 
Truehody  v.  Jacobson,  2  Cal.  285 ;  Davis 
v.  Robinson,  10  Cal.  412. 

155.  Where  the  proof  does  not  sustain 
the  allegations  of  the  bill,  and  where  by 
the  proof  the  complainant  would  be  enti- 
tled to  relief  in  a  court  of  equity  if  his 
pleadings  had  been  properly  framed,  an 
amendment  should  be  allowed  or  directed, 
to  conform  the  pleadings  to  the  facts  which 
ought  to  be  in  issue,  in  order  to  enable 
the  court  to  decree  fully  on  the  merits, 
and  whenever  this  is  not  done  it  is  error. 
Connolly  v.  Peck,  3  Cal.  82. 

156.  It  is  not  error  for  the  court  to  al- 
low a  complaint  to  be  amended.  MiUs  v. 
Dunlap,  3  Cal.  97. 

157.  A  joint  claim  by  two  persons  can- 
not be  pleaded  as  a  counter  claim  by  one 
defendant ;  but  he  may  amend,  and  allege 
that  the  whole  interest  therein  has  been 
transferred  to  him.  Steams  v.  Martin,  4 
Cal.  229. 


158.  A  case  may  be  remitted  to  a  ref- 
eree with  leave  to  plaintiff  to  amend  his 
declaration,  and  to  the  defendant  to  ans- 
wer over,  when  it  is  necessary  to  enable  a 
correct  report  to  be  made.  Montifiori  v. 
Engels,  4  CaL  434. 

159.  The  plaintiff  sued  in  assumpsit  to 
recover  rent  After  a  trial  and  verdict, 
which  was  set  aside  by  the  court,  he 
amended  his  complaint  to  make  it  in  form 
an  action  of  trespass  for  mesne  profits : 
held,  this  was  erroneous  and  should  not  be 
permitted,  for  if  the  new  complaint  is  to 
be  treated  as  an  amendment  to  the  old 
one,  and  to  continue  the  original  action, 
then  two  causes  of  action,  incompatible  in 
their  nature,  are  joined.  Ramirez  v.  Mur* 
ray,  5  Cal.  224. 

160.  It  would  be  proper  for  the  court  to 
order  the  complaint  to  be  amended  in  an 
action  where  the  defendant  is  arrested,  so 
that  the  question  of  fraud  should  be  sub- 
mitted to  the  jury,  and  a  judgment  en- 
tered in  conformity  with  the  fisicts  found. 
Matoon  v.  Eder,  6  Cal.  61 ;  Dams  v.  Rob- 
inson, 10  Cal.  412. 

161.  A  party  may  amend  by  striking 
out  a  claim  for  damages,  without  regard 
to  the  purpose  which  may  influence  him, 
and  it  is  error  to  refuse  this  right.     €rra$s 

Valley  Quartz  Mining  Go,  v.  Stachhousej 
6  Cal.  414. 

1 62.  The  prayer  of  an  amended  or  sup- 
plemental complaint  may  change  the  cluu^ 
acter  of  the  original  biU,  and  pray  for  a 
different  relief,  if  in  accordance  with  the 
additional  facts.  Baker  v.  Bartol,  6  CaL 
486. 

163.  Every  supplemental  complaint  is 
enlarged  or  altered  by  every  additional 
and  pertinent  fact,  and  the  plaintiff  has  a 
right  to  attach  in  an  amended  complaint 
the  assignment  for  fraud  discovered  since 
filing  his  original  complaint     Jb. 

164.  After  a  motion  for  a  nonsuit,  the 
court  may,  upon  terms,  allow  an  amend- 
ment of  the  compliant,  if  it  would  not 
operate  as  a  surprise  upon  the  defendant; 
but  if  this  is  not  done,  the  plaintiff  cannot 
recover.     Farmer  v.  Oram,  7  CaL  136. 

165.  When  a  final  judgment  on  de- 
murer to  the  complaint,  sustaining  the  de- 
murrer, was  reversed,  the  plaintiff  had  the 
right  to  amend,  on  application  to  the  court 
below.  Phelan  v.  San  Francisco  County^ 
6  CaL  16. 

166.  It  is  always  in  the  power  of  the 
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court  to  allow  an  amendment  to  the  com- 
plaint, so  it  does  not  affect  the  substantial 
rights  of  the  parties.  Polk  v.  Coffin,  9 
CaL58. 

167.  If  defendants  were  surprised  by 
the  amendment,  and  found  it  necessary  to 
adopt  a  difiTerent  line  of  defense  in  conse- 
quence of  it,  they  would  have  been  enti- 
tled to  a  continuance,  in  order  to  prepare 
for  their  defense.     lb. 

168.  The  wife  is  a  proper  party  defend- 
ant in  a  suit  to  foreclose  a  mortgage  exe- 
coted  upon  premises  claimed  as  a  home- 
stead. If  not  made  such  a  party,  she  may 
intervene,  or  by  permission  of  the  court 
be  allowed  to  file  a  separate  answer,  the 
plaintifiT  having  the  liberty  to  amend  the 
complaint,  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate 
by  further  allegation.  Mo$s  v.  Warner, 
10  CaL  297. 

169.  It  is  error  to  render  a  final  judg- 
ment on  demurrer  to  plaintiff's  complaint. 
Where  the  complaint  is  defective,  the 
court  should  sustain  the  demurrer,  with 
leave  to  the  plaintiff  to  amend  his  com- 
plaint ;  and  if  the  plaintiff  then  declines, 
judgment  final  should  be  given.  GaUa- 
gker  v.  Ddaney,  10  Cal.  410. 

170.  An  affidavit  which  avers  that  affi- 
ant,  on  the  day  named,  "'  served  the  sum- 
mons in  this  action  upon  the  defendant, 
Mary  B.  McMillan,  at  her  residence  in 
the  City  of  San  Francisco,  by  delivering 
and  leaving  with  her  a  copy  thereof  at* 
taehed  to  a  copy  of  the  amended  com- 
l^aint  filed  in  this  action,"  is  insufficient ; 
the  copy  of  the  amended  complaint  should 
be  certified.  McMillan  v.  Reynolds,  11 
Cal.  378. 

17 1 .  A  justice  of  the  peace  has  the  right 
to  allow  a  complaint  to  be  amended,  in  all 
respects,  so  that  the  case  may  be  deter- 
mined on  its  merits ;  and  this,  whether  the 
defect  be  in  the  statement  of  jurisdiction 
or  any  other  fact  lAnhart  v.  Buiff,  11 
Cal.  280. 

172.  A  mere  order,  permitting  an 
amendment  of  the  complaint,  was  of  no  ef- 
fect unless  and  until  complied  with.  Kim-' 
haU  V.  Gearhart,  12  Cal.  46. 

173.  A  court  may  order  judgment  credi- 
tors, as  subsequent  incumbrancers,  to  be 
made  parties  to  an  action  by  an  amend- 
ment of  the  complaint,  as  a  better  course, 
or  by  petition  on  intervention.     Bom  v. 

Volcano  Water  Co.,  13  Cal.  70. 


174.  A  refusal  by  a  county  court,  on 
appeal  from  justice,  to  permit  an  amend- 
ment to  the  complaint,  is  matter  of  discre- 
tion, and  there  being  no  affidavit  of  mate- 
riality, nor  any  showing  of  importance  of 
the  amendment,  this  court  will  not  inter- 
fere.    Canfield  v.  Bates,  13  Cal.  608. 

175.  The  amendment  of  the  complaint 
putting  the  substantial  matters  contained 
therein  into  two  counts  not  being  answered 
by  defendants,  and  no  default  taken  there- 
for, the  plaintiff  cannot  go  to  trial  without 
objecting  to  the  answer  to  the  original 
complaint,  and  after  verdict  against  him 
object  to  the  want  of  an  answer  to  the 
amended  complaint.  Gale  v.  Tuolumne 
Water  Co,,  14  CaL  28. 

176.  Where  a  demurrer  is  sustained, 
and  the  plaintiff  amends  by  making  two 
counts,  instead  of  one,  he  cannot,  afler  tri- 
al, complain  of  error  in  sustaining  the  de- 
murrer.    Ih, 

177.  If  afler  a  demutrer  to  the  com- 
plaint sustained  defendant  does  not  offer 
to  amend,  final  judgment  against  him  will 
not  be  disturbed.  Smith  v.  Treka  Water 
Co,,  14  Cal.  202. 

178.  Complaint  filed  against  M.  &  D. 
and  H.  <&  L.  sureties ;  complaint  amend- 
ed, and  H.  &  L.  only  named  defendants, 
and  on  this  complaint  the  issue  was  framed, 
and  the  cause  tried :  held,  that  this  opera- 
ted as  a  discontinuance  as  to  M.  &  X>. 
Browner  v.  Davis,  15  Cal.  11. 

179.  Where  an  amended  complaint  in 
ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judgment 
by  default  is  regularly  entered,  the  judg- 
ment is  valid,  ^t^  v.  Billett,  15  Cal. 
26. 

180.  Upon  the  remittitur  of  a  cause  to 
the  court  below,  if  the  plaintiffs  desire  to 
amend  their  complaint  so  as  to  present 
their  legal  rights  for  the  determination  of 
a  jury,  they  should  be  permitted  to  do  so. 
McDonald  v.  Bear  River  W,^M,  Co.,  15 
Cal.  149. 

181.  The  supreme  court  will  not  reverse 
the  judgment  of  the  court  below  to  afford 
plaintiff  an  opportunity  to  amend  his  com- 
plaint, when  he  did  not  offer  to  amend  be- 
low, there  being  no  error  in  the  record. 
Gibbons  v.  Scott,  15  Cal.  286. 

182.  Facts  which  occur  subsequent  to 
the  filing  of  the  original  complaint,  and 
which  change  the  liabilities  of  the  defend- 
ants, and  in  consequence  the  character  of 
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the  judgment  which  is  sought,  cannot  be 
incorporated  with  the  original  complaint 
hj  an  amendment,  without  presenting 
averments  inconsistent  with  the  date  of 
the  commencement  of  the  action.  Van 
Maren  v.  Johnson,  15  Cal.  311. 

183.  When  suit  is  brought  against  a  fe- 
male, who  subsequently  marries,  her  hus- 
band must  be  made  a  codefendant.  But 
this  should  be  done,  and  an  averment  of 
the  marriage  be  made  by  a  supplemental 
complaint,  and  not  by  an  amendment  to 
the  original.    Ih, 

184.  The  objection  to  a  complaint  in 
forcible  entry  and  detainer,  that  it  does 
not  aver  "actual**  possession — the  word 
"possession"  only  being  used  —  was  a 
mere  defect  in  pleading,  which  should 
have  been  taken  advantage  of  below, 
where,  if  the  objection  be  good,  the  com- 
plaint could  have  been  amended,  but  it 
cannot  be  urged  in  the  supreme  court  for 
the  first  time.  Minium  v.  Burr^  16  Cal. 
110. 


V.  Supplemental   Complaint. 

185.  Every  supplemental  complaint  is 
enlarged  or  altered  by  every  additional 
and  pertinent  fact,  and  the  plaintiff  has  a 
right  to  attach  in  an  amended  complaint 
the  assignment  for  fraud  discovered  since 
filing  his  original  complaint.  Baker  v. 
BaHol,  6  Cal.  486. 

186.  Where  suit  is  brought  against  a 
female,  who  subsequently  marries,  her 
husband  must  be  made  codefendant  But 
this  should  be  done,  and  an  averment  of 
the  marriage  be  made  by  a  supplemental 
complaint,  and  not  by  an  amendment  to 
the  original.  Van  Maren  v.  Johnson,  15 
Cal.  311. 

187.  If  the  husband  be  made  a  party  at 
the  trial,  upon  suggestion  of  the  marriage, 
in  open  court  with  the  consent  of  all  par- 
ties, by  an  order^of  court,  and  the  com- 
plaint is  then  and  there  amended  by  sim- 
ply inserting  the  names  of  the  husband 
and  wife  in  place  of  the  female  defendant 
alone,  and  they  then  file  an  answer,  it  can- 
not be  for  the  first  time  objected  in  the 
supreme  court  that  a  supplemental  com- 
plaint should  have  been  filed.     Ih» 

188.  Nor  is  it  any  objection  in  such  a 
case  that,  after  the  amendment  of  the  com- 
plaint^ the   suit  was   against    defendants 


jointly,  while  the  evidence  fiEiiled  to  show 
any  cause  of  action  against  the  husband. 
The  action  being  for  services  rendered  to 
the  defendant,  wife,  previous  to  her  mar- 
riage, the  liability  of  the  common  property 
of  the  defendants,  and  the  necessity  of 
making  the  husband  a  party,  arise  from 
the  subsequent  marriage  ;  and  as  the  or- 
ders and  proceedings  of  the  court,  how- 
ever informal  and  irregular,  show  the  true 
facts  of  the  case,  the  judgment  will  be  a 
bar  to  any  future  action  against  the  de- 
fendants for  the  same  cause.     Ih, 

189.  Facts  which  occur  subsequent  to 
the  filing  of  the  original  complaint,  and 
which  change  the  nihilities  of  the  defend- 
ants, and  in  consequence  the  character  of 
the  judgment  which  is  sought,  cannot  be 
incorporated  into  the  original  complaint 
by  an  amendment,  without  presenting 
averments  inconsistent  with  the  date  of 
the  commencement  of  the  action.     lb. 

190.  D.  and  M.  are.  owners  each  of  one 
undivided  one-half  of  certain  real  estate. 
D.  executes  a  mortage  to  plaintiffs  np<m 
his  undivided  half,  which  was  recorded  on 
the  same  day.  Subsequently  D.  and  M. 
convey  to  the  defendant,  E.,  an  undivided 
one-third  of  the  entire  property — making 
D.,  M.  and  E.  each  owners  of  one  undi- 
vided one-third— one-half  of  E.*s  interest 
being  subject  to  the  mortgage  to  plaintiffs. 
Plaintiffs  foreclose — ^making  D.  alone  the 
party — get  judgment  for  Uie  amount  due, 
and  a  decree  directing  a  sale  of  all  the  in- 
terest D.  had  at  date  of  mortgage.  At  the 
sale,  plaintiffs  become  the  purchasers  for 
the  full  amount  of  their  judgment,  costs, 
etc,  and  in  due  time  receive  a  sheriff's 
deed,  no  redemption  being  made.  Mean- 
time, but  subsequent  to  the  decree,  and 
before  the  sheriff's  deed,  E.  purchases  the 
remaining  interest  of  D.  and  M.  Plaint- 
iffs sue  for  the  sale  of  Uie  property — a 
partition  being  impossible  without  preju- 
dice— and  for  an  account  from  the  tenant 
in  possession ;  and  ask  to  be  reimbursed 
from  the  proceeds  of  the  sale  the  one-third 
of  the  amount  bid  by  them  at  the  sale  un- 
der their  decree  of  foreclosure,  on  the 
ground  that  the  decree  was  invalid  as  to 
the  one-sixth  interest  conveyed  to  E.;  and 
that  plaintiffs  believed,  at  the  time  of  their 
bid,  they  were  acquiring  a  title  to  all  the 
interest  D.  had  at  the  time  of  his  mort- 
gage to  them ;  and  that  the  sheriff  stated 
such  interest  was  offered  for  sale :  held, 
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that  upon  proper  application  in  the  origi- 
nal foreclosure  suit,  the  court  would  have 
released  the  plaintiffs  from  the  purchase, 
set  the  sale  aside,  and  opened  the  decree, 
and  allowed  them  to  file  a  supplemental 
complaint,  bringing  in  E.  and  others  inter- 
ested, as  parties.  Goodenow  v.  .Ehver,  16 
Cal.  470 ;  Boggs  v.  Hargrave,  16  Cal. 
566. 


VL  JoDTDER  OP  Causes  of  Action  in 
THE  Complaint. 

191.  If  several  causes  of  action  are  im- 
properly united  in  the  same  action,  the 
objection  must  be  taken  hj  demurrer  or  it 
will  be  deemed  to  be  waived,  and  the  ac- 
tion wiU  be  sustained.  Macondray  v.  ^m- 
mons,  1  Cal.  395 ;  Gates  v.  Kiejf,  7  Cal. 
125 ;  Marius  v.  BickneU,  10  Cal.  224 ; 
dark  v.  Boyrecm,  14  Cal.  638. 

192.  A  contract  contained  a  covenant 
for  stipulated  damages,  and  hj  the  same 
contract  the  parties  were  constituted  part- 
ners :  it  was  held,  that  in  action  on  said 
contract  the  legal  demand  for  damages 
could  be  joined  with  the  equitable  demand 
for  a  dissolution.  Stone  v.  Fouse,  3  Cal. 
294. 

193.  In  a  complaint  for  trespass,  the 
plaintiff  in  one  count  claimed  five  hundred 
dollars,  the  alleged  value  of  the  property 
destroyed,  and  five  hundred  dollars  dam- 
ages :  it  was  held,  that  these  causes  of  ac- 
tion were  properly  joined.  Tendesen  v. 
Marshali,  3  Cal.  440. 

194.  A  claim  for  damages  for  a  per- 
sonal tort  cannot  properly  be  united  in  an 
action  with  a  demand  cognizable  in  equity. 
ifayo  V.  Madden,  4  Cal.  28.* 

195.  A  claim  for  possession  of  real 
property,  with  damages  for  its  detention, 
cannot  be  joined  with  a  claim  for  conse- 
quential damages  arising  from  a  change 
of  a  road,  by  which  a  tavern  keeper  may 
have  been  injured  in  his  business.  Bowles 
V.  T/ie  Sacramento  Turnpike  Co.,  5  Cal. 
225. 

196.  It  is  not  misjoinder  of  causes  of 
action  to  demand  in  the  same  action  that 
defendant  account  for  and  refund  a  pro- 
portion of  the  outfit  and  advances  made 


*  In  the  opinion  of  Oatet  t.  Kieff^  1  Cal.  126,  the  court 
■tetod  that  the  caae  otMa^  v.  Madden^  4  Cal.  28,  was  not 


by  plaintiff,  as  agreed   in  the  same  con- 
tract.    Garr  v.  Redman,  6  Cal.  576. 

197.  A  party  •may  declare  in  tort,  un- 
der our  pleadings,  and  at  the  same  time 
ask  for  the  equitable  interposition  of  the 
court  to  protect  the  subject  matter  in  liti- 
gation until  the  case  is  heard.  Gates  v. 
Kieff,  7  Cal.  125 ;  Marius  v.  BickneU,  10 
Cal.  224 ;  Weaver  v.  dmger,  10  Cal.  237. 

198.  A  complaint  which  joins  an  action 
of  "  trespass  quare  clausum  fregit,"  eject- 
ment and  prayer  for  relief  in  chancery 
will  be  held  bad  on  demurrer.  To  sustain 
such  complaint  would  be  subversive  of  all 
the  rules  of  pleading.  Bigehw  v.  Gove, 
7  Cal.  135. 

199.  It  is  not  necessary  in  an  action 
against  a  sheriff  to  recover  damages  (in 
addition  to  the  two  hundred  dollars  im- 
posed by  law  as  a  penalty)  for  a  failure  to 
execute  and  return  process,  that  two  suits 
should  be  brought.  Damages  and  the 
penalty  may  be  recovered  in  one  suit. 
Pearkes  v.  Freer,  9  Cal.  642. 

200.  An  action  at  law  which  prays  for  a 
judgment  against  the  party  who  executed 
the  note  sued  upon  may  be  joined  with  an 
equitable  demand  to  foreclose  a  mortgage 
given  by  that  party  and  his  wife  to  se- 
cure the  payment  of  the  note.  EoUins  v. 
Forbes,  10  Cal.  300 ;  Rowe  v.  TaUe  Moun- 
tain Water  Co,,  10  Cal.  444;  Rowland  v. 
Liehy,  14  Cal.  157. 

201.  In  an  action  for  injuries  to  a  min- 
ing claim,  a  claim  for  damages  to  the 
plaintiff  by  reason  of  the  breaking  away 
of  the  defendant's  dam,  and  the  consequent 
washing  away  of  the  pay-dirt  of  the  plaint- 
iff, may  properly  be  joined  with  a  claim 
for  damages  in  the  preventing  plaintiff 
from  working  his  claim.  Fraler  v.  Sears 
Union  Water  Co.,  12  Cal.  557. 

202.  The  union  in  one  count  of  a  com- 
plaint of  an  allegation  that  defendants 
have  wrongfully  built  dams  and  fiumes 
across  Mormon  Creek,  so  as  to  turn  the 
water  of  said  creek  out  of  its  natural  chan- 
nel," etc.,  and  thus  divert  it  from  plaintiff, 
with  an  allegation  that  "  defendants  have 
constructed  gates,  etc,  in  their  said  dams 
and  fiumes,  which  they  hoist  for  the  pur- 
pose of  cleaning  out  said  dams  and  fiumes 
of  slum,  stone  and  gravel,''  the  accumula- 
tion of  which  renders  the  water  useless  to 
plaintiff,  does  not  make  the  complaint  de- 
murrable on  the  ground  that  it  unites  sev- 
eral distinct  causes  of  action  in  one  count. 
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Gale  V.  7\tolumne  Water  Co.,  14  Cal.  27. 

203.  Common  counts  cannot  all  be  unit- 
ed in  one  count,  as  one  cause  of  action, 
without  any  specification  of  the  sums  due 
upon  each  several  cause.     Buckingham  v. 

Watert,  14  Cal.  147. 

204.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of  the 
premises,  an  injunction  restraining  the 
commission  of  trespass  in  the  nature  of 
waste  pending  the  action ;  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought, 
Natoma  Water  and  Mining  Co.  v.  Clark- 
tn,  14  Cal.  548. 

205.  Though  the  prayer,  or  one  of  the 
prayers,  may  indicate  a  distinct  cause  of 
action  against  one  defendant,  yet  it  is  im- 
material if  the  allegations  of  the  complaint, 
taking  them  all  together,  make  no  homo- 
geneous case  as  against  all  the  defendants. 
J)e  Leon  v.  Higuera^  15  Cal.  495. 

206.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc,  setting  out 
a  copy ;  that  plaintiff  is  holder  by  trans- 
fer from  the  payee,  etc.,  and  that  defend- 
ant is  indebted  to  plaintiff  thereon  in  the 
sum,  etc.  The  complaint  then  avers: 
**  Plaintiff  further  shows  that  after  said 
note  was  executed,  etc  ♦  *  *  de- 
fendant, by  virtue  of  *  *  *  proceed- 
ings in  insolvency,  etc.  ♦  *  *  claims 
to  have  been  discharged  from  the  payment 
of  the  note  and  debt  hereinbefore  men- 
tioned; and  pliuntiff  further  shows  that 
afler  said  discharge  as  aforesaid,  on  or 
about  *  *  *  defendant  promised  *• 
the  payee  and  other  persons  that  he  would 
pay  said  note  to  said  payee  on  demand, 
etc. ;  and  that  defendant  thereby  revived 
said  obligation,  etc:  held,  that  the  com- 
plaint does  not  set  up  two  causes  of  action ; 
that  the  gravamen  of  the  action  was  de- 
signed to  be  the  promise,  the  previous  in- 
debtedness being  averred  as  matter  of  in- 
ducement. Smith  V.  Richmond^  15  Cal. 
502. 

207.  An  objection  that  one  of  two 
counts  in  a  complaint  is  an  equitable  cause 
of  action,  and  should  not  be  tried  by  jury, 
must  be  taken  at  the  time,  and  cannot  be 
ui^ed  on  appeal  if  not  so  taken.  Baker 
V.  Josephy  16  Cal.  177. 


VII.  Dismissal  op  a  Complaint. 

208.  Where  a  complaint  disclosed  that 
the  same  subject  matter  had  been  litigated 
between  the  same  parties  in  a  prior  suit, 
and  that  in  the  said  suit  the  plaintiff  in 
this  suit  had  set  up  the  same  equity  which 
he  claims  by  this  bill,  the  bill  was  ordered 
to  be  dismissed.  Bamett  v.  Kilboumey  3 
Cal.  327. 

209.  Plaintiff  demurred  to  defendant's 
answer,  and  defendant  moved  to  dismiss 
the  complaint,  which  motion  was  argued 
with  the  demurrer.  The  court  dismissed 
the  complaint  on  defendant's  motion :  held, 
that  the  action  of  the  court  may  be  con- 
sidered as  sustaining  a  demurrer  to  the 
declaration,  because  either  the  motion  to 
dismiss  may  have  been  treated  as  a  de- 
murrer, or  the  plaintirs  demurrer  to  the 
answer  may  have  been  first  visited  upon 
the  bill.     Den  v.  Den,  6  Cal.  82. 

210.  Where  a  noUce  of  motion  to  dis- 
miss a  complaint  on  specified  grounds  is 
given,  to  obtain  a  review  of  the  order 
made  on  the  motion,  the  record  must  dis- 
close the  papers  read,  or  the  evidence 
offered  in  their  support  IVeebom  y. 
Glazer,  10  Cal.  338. 


Vn.  Surplusage  in  a  Complaint. 

211.  Where  the  complaint,  in  an  action 
to  recover  possession  of  a  mining  claim  in 
a  justice's  court,  contains  an  allegation  of 
injury  done  and  a  prayer  for  damages,  the 
latter  should  be  disregarded  or  stricken 
out,  and  the  plaintiff  be  allowed  to  try  his 
right  to  the  claim.  Van  JStten  v.  JiUon, 
6  Cal.  19. 

212.  Superfluous  matter  in  a  complaint, 
when  inserted  by  itself,  should  be  struck 
out  or  disregarded  as  surplusage.  jBo/et 
V.  Cohen,  16  Cal.  152. 

213.  In  an  action  for  the  seizure  and 
conversion  of  a  bag  of  gold  coin,  the  com- 
plaint, afler  the  usual  averments,  went  on 
to  detail  the  manner  of  the  seizure,  with 
the  incidents  occurring  on  the  street  at  the 
time,  and  everything  done  by  defendants, 
plaintiff  and  the  "  crowd,"  relating  to  or 
constituting  the  evidence  of  the  wrongful 
conversion :  held,  that  this  narration  should 
have  been  stricken  out,  on  motion,  as  irrel- 
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evant  and   redundant  matter.     Green  v. 
Palmer,  15  Cal.  414. 

214.  An  unessential,  or,  what  is  the 
same  thing,  an  immaterial  allegation,  is 
one  which  can  be  stricken  from  the  plead- 
ing without  leaving  it  insufficient,  and 
need  not  be  proved  or  disproved.  Whether 
an  allegation  be  material,  may  be  determ- 
ined bj  the  question,  '*  Can  it  be  made 
the  subject  of  a  material  issue  ?  "  In  other 
words,  ^  If  it  be  denied,  will  the  failure  to 
prove  it  decide  the  case  in  whole  or  in 
part  ? "  If  it  will  not,  then  the  fact  al- 
leged is  not  material.     Ih,  416. 

215.  An  allegation  in  a  complaint  on 
ejectment  that  the  possession  of  defendant 
is  ''wrongful  or  unlawful,"  is  not  the  state- 
ment of  a  fact,  but  of  a  conclusion  of  law. 
The  words  are  mere  surplusage,  and 
though  thej  do  not  vitiate,  thej  do  no 
good.     Payne  v.  TreadweU,  16  CaL  244. 

216.  The  averment  in  a  complaint  for 
replevin  of  timber  cut,  of  ^  unlawful  and 
wrongful,"  as  applied  to  the  entry  upon 
the  premises  and  the  cutting  down  of  the 
timber,  and  to  defendant's  removal  and 
detention  of  the  same,  may  be  stricken 
out  as  surplusage.  HaUeck  y.  Mixer,  16 
CaL  578. 


IX.  Vebipication  to  a  Complaint. 

217.  The  objection  to  the  want  of  veri- 
fication of  a  complaint,  where  verification 
is  required  by  statute,  must  be  taken 
either  before  answer  or  with  the  answer. 
Greenfield  v.  Steamer  GunneR,  6  Cal.  68. 

218.  There  are  but  two  forms  in  which 
a  defendant  can  controvert  the  allegations 
of  a  verified  complaint :  first,  positively, 
when  the  facts  are  within  his  personal 
knowledge ;  and  second,  upon  information 
and  belief  when  they  are  not.  Curtis  v. 
Richards,  9  CaL  37 ;  Humphreys  v.  Mc- 
Call,  9  Cal.  62. 

219.  Where  the  complaint  is  verified, 
an  answer  denying  ^generally  and  specifi- 
cally each  and  every  material  aUegation 
in  the  complaint,  the  same  as  if  such  al- 
l^ations  were  herein  recapitulated ; "  and 
also  denying  each  allegation  in  the  same 
fonn,  with  certain  qusdifications  and  ex- 
ceptions, does  not  raise  an  issue  upon  any 
facts  stated  in  the  complaint  Hendey  v. 
TaHar,  14  CaL  509. 


X.  Prayer  to  a  Complaint. 

220.  Although  the  prayer  of  a  com- 
plaint be  inartificially  framed,  under  the 
general  prayer  for  relief  the  court  may 
disregard  the  mistakes  and  treat  them  as 
surplusage,  and  grant  such  relief  as  will 
conform  to  the  bUl.  Truehody  v.  Jacohsan, 
2  Cal.  283. 

221.  The  complaint,  in  an  action  of 
forcible  entry  and  detainer,  need  not  pray 
for  treble  damages  to  warrant  the  court 
in  trebling  them.  Hart  v.  Moan,  6  Cal. 
162. 

222.  Objections  to  the  prayer  of  a  com- 
plaint cannot  be  taken  by  demurrer.  RoU 
tins  V.  Forbes,  10  Cal.  300. 

223.  The  averments,  and  not  the  form 
of  the  prayer  of  a  complaint,  must  determ- 
ine the  character  of  the  pleading;  and 
the  designation  of  a  copi plaint  as  a  bill  in 
equity  does  not  make  it  such.  Pico  v. 
Columbet,  12  Cal.  419. 


COMPROMISE. 

1.  In  an  action,  charging  conspiracy  to 
obtain  a  favorable  compromise  of  suits 
about  to  be  commenced,  it  is  not  sufficient 
merely  to  show  that  there  were  no  grounds 
to  warrant  the  suits.  It  ought  in  addition 
to  be  proven  that  the  intentions  of  the 
parties  were  unfairly  directed  to  the  ob- 
tainment  of  such  an  end,  by  understanding 
and  agreement  between  them,  which  may 
be  shown  either  by  their  words  or  acts. 
^Leavitt  v.  Gushee,  5  Cal.  153. 

See  Cognovit. 


COMPUTATION  OF  TIME. 

See  Time. 
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CONCILIATION. 

1.  Since  the  occupation  of  California 
by  the  Americans,  and  before  the  adop- 
tion of  the  code,  the  proceeding  of  concil- 
iation has  been  deemed  a  useless  formality 
by  the  greater  portion  of  the  members  of 
the  bar,  by  the  courts,  and  by  the  people. 
Von  Schmidt  y.  Huntington,  1  Cal.  64. 


CONDEMNATION  OF   PRIVATE 
PROPERTY. 

1.  What  is  termed  the  "swinging  of 
lots,"  a  measure  adopted  in  pursuance  of 
a  resolution  of  a  public  meeting  in  San 
Francisco,  cannot  change  the  location  of 
premises  actually  granted,  or  impair  the 
right  of  the  grantee  therein.  The  taking 
of  a  part  of  a  lot  from  an  individual  for 
the  purpose  of  a  public  street,  though  it 
may  perhaps  give  him  a  claim  on  the  pub- 
lic for  compensation,  does  not  confer  upon 
him  the  right  to  encroach  to  the  same  ex- 
tent on  the  land  of  his  neighbor.  Jiey- 
nolds  V.  Westy  1  Cal.  329. 

2.  The  destruction  of  a  building  to  stop 
the  spread  of  a  conflagration  it  seems  can- 
not be  deemed  the  taking  of  private  prop- 
erty for  public  use  within  the  meaning  of 
that  clause  in  the  constitution  which  pro- 
hibits such  taking  without  just  compensa- 
tion. Dunbar  v.  City  of  San  Francisco^ 
1  Cal.  356;  Suroeco  v.  Gearys  3  Cal.  72. 

3.  The  proprietor  of  a  wharf  may  in- 
sist on  compensation  for  the  use  made  of 
his  wharf  above  the  line  of  low  water, 
but  no  compensation  can  be  claimed  for 
that  part  of  the  wharf  which  is  below  the 
line  of  low  water.  Gunter  v.  Geary,  1 
Cal.  469. 

4.  If  by  the  construction  of  a  railroad 
through  the  enclosure  of  a  farmer,  it  is 
made  necessary  to  construct  fences  on 
either  side  of  the  road  to  protect  his  crops, 
the  cost  of  such  fences  must  be  included 
in  the  compensation  to  be  paid  by  the  rail- 
road company.  Sacramento  Valley  R.  B. 
Go.  V.  Moffatt,  6  Cal.  75. 

5.  Where  private  property  is  appro- 
priated to  public  use  by  the  supervisors 


of  a  county,  without  making  provision  for 
paying  for  the  same,  such  act  is  illegal 
and  may  be  enjoined.  Mc  Cann  v.  Sierra 
County,  7  Cal.  124. 

6.  Parties  in  possession  of  land  are 
entitled  to  compensation  before  it  can  be 
taken  for  public  uses.  Gunter  v.  Gteary^ 
1  Cal.  65 ;  Oity  of  San  Francisco  v.  Scoit, 
4  Cal.  116 ;  Sacramento  Valley  B.  R.  Oo, 
V.  Moffatt,  6*  Cal.  75;  McGann  v.  Sierra 
CoutUy,  7  CaL  124 ;  Colton  v.  Ro$si,  9 
Cal.  599;  McCauley  v.  Welter,  12  Cal. 
528,  531 ;  Bensley  v.  Mountain  Lake  Wa- 
ter Co.,  13  Cal.  313 ;  Johnson  v.  Alameda 
County,  14  Cal.  107  ;  People  v.  Brooks, 
16  Cal.  47 ;  GiUan  v.  Hutchinson,  16  Cal. 
156. 

7.  A  citizen  is  entitled  to  hold  his 
property  free  from  any  interference,  ex- 
cept through  the  taxing  power,  from  the 
government  or  his  fellow  subject  to  this 
one  qualification :  that  when  it  is  necessary 
for  the  purposes  of  the  public,  it  may  be 
taken  from  him ;  provided,  the  government 
so  taking  or  authorizing  others  to  take  it 
shall  make  the  owner  just  compensation, 
which  must  be  paid  or  secured  tO  him  be- 
fore he  is  deprived  .of  his  possession. 
Bensley  v.  Mountain  Lake  Water  Co^  13 
Cal.  313. 

8.  No  title  or  any  right  of  possession 
comes  from  the  mere  condemnation  of 
private  property  for  public  use.  Just 
compensation,  actually  made  or  secured 
according  to  law,  is  a  condition  precedent ; 
and  such  compensation  must  be  made 
within  a  short  period,  or  the  privilege  of 
taking  the  property  under  the  condemna- 
tion will  be  deemed  abandoned.     lb.  316. 

9.  The  act  of  March  29tii,  1860,  pro- 
viding for  the  construction  of  the  State 
capital  at  Sacramento,  is  not  unconstitu- 
tional because  it  provides  that  the  compen- 
sation to  the  owners  of  the  land  taken  shall 
be  ascertmned  by  three  commissioners,  and 
thus  deprives  the  owners  of  the  right  to  a 
jury  trial.  The  provision  of  the  constitu- 
tion, that  *'  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate  for- 
ever," applies  only  to  civil  and  criminal 
cases  in  which  an  issue  of  fact  is  joined. 
The  proceedmg  to  ascertain  the  value  of 
property,  under  the  act  of  1860,  and  the 
compensation  to  be  made,  is  not  an  action 
at  law.  It  is  an  inquisition  for  the  ascer- 
tainment of  a  particular  fact,  as  prelimin- 
ary to  future  proceedings,  and  it  is  only 


CONDITIONS. 


241 


Precedent. — SubseqoeDt. 


requisite  that  it  be  conducted  in  some 
equitable  and  fair  mode,  to  be  provided 
by  law,  either  with  or  without  a  jury,  op- 
portunity being  allowed  to  owners  and 
parties  interested  in  the  property  to  give 
evidence  as  to  its  value,  and  to  be  heard 
thereon.  Koppikus  v.  State  Capitol  Com- 
mimoners^  16  Cal.  253. 

10.  The  language  of  the  constitution  as 
to  the  right  of  trial  by  juiy  was  used 
with  reference  to  the  right  as  it  exists  at 
common  law.  The  right  of  trial  by  jury 
cannot  be  claimed  in  equity  cases,  unless 
an  issue  of  fact  be  framed  for  the  jury, 
under  the  direction  of  the  court.     Ih, 


^^".^I^^^^NO^^t^^^^rf^^^i^^^^/^^^/W 


CONDITIONS. 


L  Precedent. 
IL  Sabaeqaent, 


L  Precedent. 

1.  The  third  section  of  the  act  "to 
provide  for  the  construction  of  canals  ami 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  valley," 
passed  April  11th,  1857,  is  a  grant  upon 
condition  precedent,  and  not  upon  condi- 
tion subsequent,  and  passes  no  estate  to 
the  grantee  until  performance  of  the  con- 
dition annexed — ^that  is,  until  the  reclama- 
tion of  the  lands.  Montgomery  v.  Kasson, 
16  Cal.  193. 

2.  This  grant  is  a  contract  between 
the  State  and  the  grantees,  by  which  the 
State  grants  certain  lands  upon  condition 
of  work  to  be  performed ;  the  grant  to 
take  effect  when  the  work  is  done.  It  is 
a  contract  by  which  rights  may  be  acquir- 
ed absolutely  upon  the  perfonnance  of  the 
acts  specified  as  the  consideration  moving 
the  Stare.     lb,  194. 

For  Condition  Precedent,  in  the 
Complaint,  see  Complaint,  U,  2,  p.  229. 


II.  Subsequent. 

3.  The  sovereign  power  may,  in  dis- 
16 


posing  of  the  natural  domain,  annex  such 
conditions  to  a  grant  as  it  sees  fit ;  and  in 
such  case  a  restriction  against  alienation 
inserted  in  a  grant  and  authorized  by  law 
will  not  be  held  void  on  the  ground  that 
it  is  against  the  policy  of  law.  Sunol  v. 
Hepburn,  1  Cal.  283. 

4.  Where  a  contract  of  pledge  is  abso- 
lute upon  its  face,  the  party  asserting  a 
condition  or  limitation  must  show  it.  Hy- 
ait  V.  Aryentt,  3  Cal.  164. 

5.  Where  the  contract  is  entire,  a  breach 
of  part  is  a  breach  of  the  whole,  and  dis- 
charges the  party  complaining  of  it  from 
the  performance  of  any  of  the  conditions 
on  his  part,  and  gives  him  a  complete  right 
of  action.   Haskell  v.  Mc Henry ^  4  Cal.  411. 

6.  Questions  as  to  the  performance  of 
a  certain  condition  in  a  grant  can  only  be 
made  by  the  grantor,  and  not  by  a  mere 
naked  trespasser.  Biickeleta  v.  EsteU,  5 
Cal.  108. 

7.  If  the  legislature  had  no  authority 
to  annex  conditions  to  removal  of  the  cap- 
ital by  which  the  State  could  be  benefited, 
then  so  much  of  the  act  as  refers  to  and 
fixes  conditions  is  unconstitutional,  and 
may  be  stricken  out,  leaving  the  removal 
of  the  capital  to  stand.  People  v.  Biyler, 
5  Cal.  27. 

8.  In  an  action  of  ejectment  under 
a  Mexican  grant,  the  supreme  court  is 
bound  to  regard  the  decisions  of  the  United 
States  supreme  court  establishing  the  rule 
that  a  conditional  grant  from  Mexico  con- 
veys a  good  title  without  performance  of 
the  conditions  sufiicient  to  maintain  eject- 
ment, and  admissible  to  qualify  the  plaint- 
iffs' actual  possession.  Gunn  v.  Hates,  6 
Cal.  271. 

9.  The  power  to  impose  conditions 
after  the  contract  is  once  complete  and 
perfect  is  exercising  the  power  to  impair 
its  obligation,  which  the  constitution  of  the 
United  States  and  of  this  State  have  pro- 
hibited.    Robinson  v.  Afagee,  9  Cal.  84. 

10.  The  condition  that  the  party  of  the 
second  part  shall  deliver  up  the  property 
upon  a  failure  to  comply  with  its  terms  to 
the  party  of  the  first  part,  to  be  sold  by 
them  to  pay  the  debts  of  the  firm  out- 
standing, then  to  pay  the  balance  over  to 
the  party  of  the  second  part,  is  only  a 
trust  retained  upon  the  property  sold,  which 
may  be  enforced  like  any  other  trust.  Cay- 
ton  V.  Walker,  10  Cal.  455. 

11.  Where  an  agreement  operates  by 
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its  terms  a  present  and  efifectual  change  of 
ownership  in  the  suhject  matter,  the  title 
is  supposed  in  law  to  remain  divested  until 
it  be  affirmatively  shown  that  the  condi- 
tions of  defeasance  have  happened.  My- 
ers V.  Sovih  Feather  Water  Co,,  10  CaJ. 
583. 

12.  We  apprehend  that  when  parties 
go  into  a  partition  of  property  upon  cer- 
tain terms  and  conditions,  each  to  receive 
a  several  portion  of  a  common  estate,  the 
instrument  of  partition,  founded  upon  mu- 
tual releases,  itself  is  such  affirmation  of 
interest  and  title  on  the  part  of  each  as  to 
estop  him  to  deny  that  he  did  have  owner- 
ship and  interest  in  the  premises.  Tewks- 
hury  V.  Pravizzo,  12  Cal.  25. 

13.  Whether  the  conditions  of  a  deed 
are  complied  with  or  not  is  a  matter  be- 
tween the  grantor  and  grantee  with  which 
third  persons  have  nothing  to  do.  Smith 
y.  Brannan,  13  Cal.  115. 

14.  Where  no  conditions  are  imposed 
upon  creditors  in  an  assignment,  an  accept- 
ance is  presumed  upon  the  general  princi- 
ple that  a  party  is  presumed  to  assent  to 
acts  done  for  his  benefit.  Forbes  v.  Scan- 
neUy  13  Cal.  287. 

15.  Laws  may  be  absolute,  dependent 
upop  no  contingency,  or  they  may  be  sub- 
ject to  such  conditions  as  the  legislature 
in  its  wisdom  may  impose.  They  may 
take  effiict  only  upon  the  happening  of 
events  which  are  future  and  uncertain ; 
and  among  others  the  voluntary  act  of  the 
parties  upon  whom  they  are  designed  to 
operate.     Blanding  v.  Burr,  13  Cal.  357. 

1 6.  Where  a  Mexican  grant  contained 
clauses  designated  in  the  instrument  as 
conditions  against  alienation,  mortgage  or 
mortmain,  and  directing  the  grantee  to 
obtain  juridical  possession  thereof:  held, 
that  these  clauses  were  not  properly  con- 
ditions, and  that  there  was  nothing  in  any 
of  the  provisions  which  were  onerous  or 
burthensome  to  the  grantee,  or  which  could 
be  regarded  as  a  valuable  consideration 
moving  the  government  to  make  the  grant, 
Scott  v.  Ward,  13  Cal.  471. 

17.  Conditions  are  sometimes  attached 
to  donations  which  would  be  regarded  as 
changing  the  character  of  the  transaction 
from  one  of  gift  to  one  of  purchase.  lh» 
472. 

18.  Donations  may  be  absolute  or  ac- 
companied with  conditions  the  perform- 
ance of  which  may  be  essential  to  the  en- 


joyment of  the  property  donated.  It 
would  seem  that  under  the  Spanish  and 
Mexican  law,  a  more  comprehensive  mean- 
ing was  attached  to  the  term  donadon  than 
that  usually  given  to  it  in  our  jurispru- 
dence.    Noe  V.  Card,  14  CaL  598. 

19.  The  proviso  in  the  act  of  Mardi 
26th,  1851,  granting  certain  beach  and 
water  lot  property  in  San  Francisco  to  the 
city,  that  the  city  shall  pay  into  the  State 
treasury,  within  twenty  days  after  their 
receipt,  twenty-five  per  cent  of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  condi- 
tion, either  precedent  or  subsequent,  an- 
nexed to  the  grant.  HoUaday  v.  FrUbie^ 
15  Cal.  634. 


CONFESSION. 

1.  Where  the  admission  or  confession 
of  a  party  was  resorted  to  as  evidence,  it 
was  held  error  to  exclude  any  portion  of 
it  made  at  the  same  time  with  that  portion 
of  it  which  was  admitted.  People  v.  Na- 
vis,  3  Cal.  106. 

2.  Where  admissions  made  by  defend- 
ant are  proven  on  the  trial,  the  objection 
that  it  is  not  first  shown  that  such  admis- 
sions were  made  freely  and  not  under  the 
influence  of  fear  or  other  improper  in- 
ducements, should  be  made  to  the  intro- 
duction of  the  testimony.  People  v.  .Rod- 
riguez, 10  CaL  60. 

3.  The  provision  of  the  statute  concern- 
ing divorces,  that  ^no  divorce  shall  be 
granted  in  any  action  by  default  of  the 
defendant,  nor  on  the  admission  or  state- 
ment of  either  party,"  does  not  prohibit 
the  introduction  of  confessions  in  evidence, 
but  simply  prevents  granting  a  decree  on 
them  alone.     Baker  v.  Baker,  13  Cal.'  93. 

4.  The  object  of  the  rule  requiring 
proof  in  corroboration  of  defendant's  con- 
fessions, is  to  guard  against  collusion ;  and 
where  the  entire  testimony,  confessions 
and  circumstances  repel  all  suspicion  of 
collusion  and  leave  no  doubt  of  the  truth 
of  the  confessions,  the  court  should  act 
upon  them.     Ih»  94. 

5.  In  a  criminal  case,  proof  of  state- 
ments made  by  defendant  must  be  by  the 
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witness  himseU;  and  not  by  a  written  mem- 
onmdum  made  by  him  at  the  time,  which 
he  says  is  correct.  People  v.  JSlyea,  14 
CaL  145. 

6.  On  an  indictment  for  murder,  it  ap- 
peared that  the  prisoner  on  the  day  of  the 
killing  called  at  a  mill,  several  hundred 
yards  firom  where  deceased  was  killed,  and 
borrowed  a  chisel — having  been  previous- 
ly in  the  habit  of  borrowing  tools  at  the 
mill.  His  shirt  was  bloody,  and  two  spots 
of  skin  were  knocked  off  his  nose.  De- 
fendant's counsel  asked  the  witness,  "  Did 
he  (prisoner)  state  how  he  came  by  those 
harts?  If  so,  state  all  the  conversation 
then  and  there  between  you  two  in  respect 
to  those  hurts,  and  his  errand  there.*'  Ob- 
jected to  and  ruled  out :  held,  that  there 
was  no  error  in  the  ruling,  the  declarations 
not  appearing  to  have  any  connection  with 
the  offense  charged;  that  declarations  of  a 
prisoner,  to  be  admissible  as  part  of  the 
res  gestas,  must  be  contemporaneous  with 
the  main  fact  under  consideration,  and  so 
connected  with  it  as  to  illustrate  its  char- 
acter: held,  forther,  that  even  if  in  this 
case  such  declarations  were  improperly 
excluded,  the  prisoner  was  not  prejudiced, 
because  he  was  convicted  of  manslaughter 
only,  showing  that  the  jury  negatived  the 
idea  of  malice  and  premeditation.  People 
V.  Wyman^  15  Cal.  74. 

7.  It  is  not  error  in  the  court,  in  a  crim- 
inal case,  to  charge  the  jury  to  give  such 
weight  to  the  defendant's  confession  as 
they  deem  it  entitled  to,  '^  judging  from 
the  circumstances  under  which  it  was 
given,  and  the  motives  which  would  natu- 
rally actuate  the  party  in  giving  it ;"  and 
that  they  might,  in  their  discretion,  believe 
or  disbelieve  parts  of  such  confession.   Ih, 

8.  Confessions  of  a  defendant  indicted 
for  larceny,  made  to  the  prosecutor  and 
owner  of  the  property  stolen,  upon  induce- 
mentp  held  out  by  him,  that  if  defendant 
would  disclose  his  confederates  he  would 
vae  his  influence  to  get  defendant  acquit- 
ted, are  not  admissible  in  evidence  against 
him.    People  v.  Smithy  15  Cal.  410. 

9.  Query.  Whether  there  is  any  foun- 
dation for  the  distinction  between  confes- 
aions  induced  by  persons  who  have  no 
anthmty  or  control  over  the  prisoner,  and 
those  by  persons  having  such  authority  as 
constables,  prosecutors  and  the  like.     lb. 

See  Admissions,  Crimes  and  Crimi- 
nal Law. 


CONFESSION  OF  JUDGMENT. 

1.  An  application  by  a  judgment  cred- 
itor to  set  aside  his  confession  of  judg- 
ment, should  show  that  the  claim  was  not 
just  and  that  the  judgment  ought  not  to 
have  been  confessed.  Arrington  v.  Sker- 
ry, 5  Cal.  514. 

2.  A  junior  judgment  creditor  has  no 
right  to  join  with  the  defendant  in  an  ap- 
plication to  set  aside  such  confessed  judg- 
ments He  must  resort  to  a  court  of  chan- 
cery if  he  is  dissatisfied.     Ih. 

3.  A  confession  of  judgment  to  a  bona 
fide  creditor  and  the  issuance  of  execution 
and  making  levy  under  the  same  by  the 
judgment  debtor  without  the  knowle<^  of 
the  judgment  creditor,  done  with  the  knowl- 
edge that  another  creditor  is  about  to  at- 
tach, and  for  the  purpose  of  defeating  his 
attachment,  is  void  as  to  the  attaching 
creditor.    Ryan  v.  Dalyy  6  Cal.  239. 

4.  In  a  confession  of  judgment  the 
omission  to  comply  fully  with  the  statute 
to  set  forth  explicitly  the  facts  and  circum- 
stances upon  which  the  debt  was  incurred 
does  not  ipso  facto  make  the  judgment 
void ;  it  merely  throws  the  burden  of  proof 
on  the  judgment  creditor,  if  his  judgment 
is  contested  by  other  creditors,  of  proving 
that  his  judgment  was  fair  and  not  fraud- 
ulent Richards  v.  McMillan,  6  Cal.  422 ; 
Cordier  v.  Schloss,  12  Cal.  146. 

5.  Judgment  by  confession  for  over  two 
hundred  dollars  in  a  justice's  court  is  void 
for  want  of  jurisdiction.  FdUett  v.  Eng- 
ler,  8  Cal.  77. 

6.  Where  a  judgment  was  rendered  by 
confession  in  open  court,  upon  an  allega- 
tion of  indebtedness  and  appearance  of 
the  parties,  whatever  errors  intervened, 
they  cannot  at  the  instance  of  one  not  a 
party  to  the  judgment  be  invoked  to  set 
aside  or  show  the  judgment  was  a  nullity. 
Cloud  V.  JEl  Dorado  County,  12  Cal.  133. 

7.  In  a  suit  to  set  aside  judgment  con- 
fessed by  a  party  to  defraud  his  creditors, 
it  is  not  necessary  that  plaintiff  should  be 
either  a  judgment  or  execution  creditor. 
A  lien  acquired  by  attachment  suffices. 
Scales  V.  Scott,  13  Cal.  78. 

8.  Where  judgment  is  confessed  on  a 
note,  a  portion  of  the  consideration  being 
advanced  from  time  to  time  after  date  of  ' 
the  note,  which  drew  interest  on  the  whole 
amount  from  date,  a  portion  of  the  inter- 
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est  is  fraudulent^  and  the  entire  note  is 
void  against  creditors.     Ih. 


CONFISCATION. 

1.  It  seems  that  in  the  year  1833,  or 
1834,  the  property  of  the  missions  in  Cali- 
fornia was  confiscated  by  the  Mexican 
government,  with  the  exception  of  limited 
portions  reserved  for  religious  purposes, 
and  that  in  carrying  into  effect  this  con- 
fiscation, the  officers  of  the  Mexican  gov- 
ernment took  possession  of  the  lands  and 
property  of  the  Mission  Dolores,  except  a 
small  portion  reserved.  Santillan  v.  Moses, 
1  Cal.  98. 


CONFLAGRATION. 
See  Fire. 


««w»«iiPaM*«i 


CONFLICT  OF   LAW. 

1.  The  law  of  Louisiana  requires  a  co- 
partnership contract  to  be  in  writing;  the 
law  of  California  does  not:  held,  that  a 
verbal  contract  of  copartnership  made  in 
Louisiana  to  be  executed  in  California  was 
valid.     Totmg  v.  Pearsouy  1  Cal.  450. 

2.  The  political  laws,  as  the  laws  of 
slavery  of  the  ceded  or  conquered  country, 
give  way  to  the  laws  of  the  acquiring 
country.     Ex  parte  Perkins^  2  CaL  439. 

3.  On  May  1,  1851,  the  legislature 
"  passed  *'  two  acts,  one  to  regulate  crimi- 
nal cases,  the  other  to  regulate  fees  in 
office,  both  fixing  the  fees  of  the  clerk  in 
criminal  cases,  and  essentially  different: 
held,  that  the  latter  act  must  govern,  as 
the  subject  of  fees  was  the  sole  object  of 
that  act,  and  a  mere  incident  of  the  crimi- 


nal act     Dobbins  v.  Supervisors    Tuba 
County,  5  Cal.  415-. 

4.  The  act  of  May  dd,  1852,  providing 
for  the  disposal  of  the  500,000  acres  of 
land  granted  by  Congress  to  this  State,  is 
not  in  conflict  with  the  act  of  Congress  of 
1841,  which  provides  for  their  location 
af^er  they  have  been  surveyed.  Nims  v. 
Palmer,  6  Cal.  13. 

5.  From  our  constitution,  if  a  statute  or 
section  of  a  statute  is  reenacted,  it  is  to- 
tally inconsistent  with  the  idea  that  the 
old  statute  or  section  still  remains  in  force, 
or  has  vitality  for  any  purpose  whatever. 
Billings  v.  Harvey,  6  Cal.  383. 

6.  Where  an  act  is  passed  between  the 
time  of  the  commission  of  the  act  and  the 
death  of  the  victim,  defining  the  offense  and 
providing  for  its  punishment,  and  provid- 
ing that  upon  trials  for  crimes  committed 
previous  to  its  enactment  the  party  should 
be  tried  by  the  laws  in  force  at  the  time  of 
the  commission  of  the  crime,  the  prisoner 
must  be  tried  under  the  law  in  foix^e  when 
the  violation  of  the  law  was  committed. 
PeopU  V.  GiU,  6  Cal.  638 ;  7  Cal.  357. 

7.  The  law  does  not  favor  repeals  by 
implication;  where  there  is  an  i^iparent 
conflict  between  two  acts,  it  is  the  duty  of 
the  court,  if  possible,  to  reconcile  them ; 
but  if  this  cannot  be  done,  then  the  last 
act  must  govern.  Scojield  v.  White,  7 
CaL  401 ;  Pierpont  v.  Grouchy  10  CaL 
316. 

8.  The  power  of  congress  to  regulate 
commerce  is  exclusive  when  exercised. 
The  act  of  congress  of  July  29th,  1850, 
authorizing  mortgages  upon  sea-going  ves- 
sels to  be  recorded,  and  making  the  record 
notice  to  third  parties,  being  in  conflict 
with  our  statute  of  frauds,  the  latter  must 
yield.     Mitchell  v.  Stedmany  8  Cal.  370. 

9.  Different  principles  of  the  law  must 
be  harmoniously  applied  to  the  circum- 
stances of  the  particular  case.  Adams  v. 
Woods,  9  Cal.  29. 

10.  Rights  of  property  acquired  by  con- 
tract, valid  in  the  place  where  made,  will 
be  protected  here.  Forbes  v.  Scannelly  13 
Cal.  276. 

11.  Under  the  chattel  mortgage  act  of 
1857,  a  mortgage  of  shares  of  stock  in  an 
incorporated  company  is  valid  without  a 
transfer  on  the  books  of  the  company,  as 
is  required  by  the  corporation  act  of  1853 
relative  to  pledges  of  stock  by  delivery  of 
the  certificates.    The  act  of  1853  has  no 
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effect  on  the  act  of  1857.     Ede  v.  John- 
J0JI,  15  CaL  58. 

12.  Statutes  should  be  construed  ac- 
eording  to  what  appears,  to  be  the  inten- 
tkm  of  the  legislature,  and  even  though 
two  statutes  relating  to  the  same  subject 
be  not  in  terms  repugnant  or  inconsistent, 
if  the  later  statute  was  clearly  intended  to 
prescribe  the  only  rule  which  should  gov- 
ern, it  will  be  construed  as  repealing  the 
original  act  Gitff  and  County  of  Sac- 
ramenio  v.  Bird^  15  Cal.  295. 

13.  The  fifty-fourth  section  of  the  act 
of  April  16th,  1850,  concerning  crimes 
and  punishments,  (Wood's  Dig.  335)  is 
not  repealed  by  the  act  of  April  19  th, 
1856,  (statutes  1856, 131)  amendatory  of, 
and  supplementary  to  the  act  of  1850. 
Section  two  of  the  act  of  1856  does  not 
eonfliet  with  section  fifly-four  of  the  act  of 
1850.  These  sections  refer  to  a  different 
dass  of  offenses.  Under  the  latter,  the 
abduction  must  be  accompanied  with  a  re- 
moval into  another  county,  State  or  terri- 
tory, or  a  design  to  remove  the  party  be- 
yond the  limits  of  the  State.  Under  the 
former,  the  abduction  need  not  be  accom- 
panied with  any  such  removal  or  design 
— the  intent  to  detain  and  conceal  being 
the  gist  of  the  offense.  People  v.  Chu 
Quonff,  15  CaL  333. 


CONFLICTING  EVIDENCE. 
See  Evidence. 


^k/^>\^rf^^M#^/«'^^/^Srf%M/V>M^'N«WS/^ 


CONQUEST. 

1.  As  a  general  rule,  the  laws  of  a  con- 
qaered  or*  ceded  territory  remain  in  force 
nntil  changed  by  the  new  sovereign.  But 
a  strict  application  to  this  rule  would,  in 
many  cases,  be  unjust ;  and  the  Mexican 
laws  on  the  subject  of  usury  and  implied 
warranty  in  the  sale  of  land  may  be 
deemed  to  have  been  abrogated  by  the 


customs  and  usages  of  American  emigrants 
before  any  formal  act  of  legislation  abol- 
ishing those  laws.  Fowler  v.  Smithy  2 
Cal.  47. 

2.  Political  laws,  as  the  laws  of  slavery 
of  the  ceded  or  conquered  country,  give 
way  to  the  laws  of  the  acquiring  country. 
JEx  parte  Perkins,  2  Cal.  439. 

3.  It  is  a  well  established  principle  of 
international  law,  that  the  military  occu- 
pation of  a  conquered  territory  does  not 
in  general  effect  any  change  in  the  laws 
of  that  territory.  The  political  connec- 
tion between  its  inhabitants  and  their 
former  sovereign  or  State  is  interrupted 
or  suspended  so  long  as  the  occupation 
continues,  and  is  entirely  severed  on  the 
completion  or  confirmation  of  the  con- 
quest, whether  by  treaty  of  cession  ot 
otherwise.     Hart  v.  Burnett,  15  Cal.  559. 

4.  The  right  of  the  conqueror  to  gov- 
ern the  enemy's  territory  which  he  may 
occupy  is  not  derived  from  the  constitu- 
tion or  political  institutions  of  his  own 
State,  but  flows  directly  from  the  laws  of 
war,  as  established  by  the  usage  of  the 
world  and  confirmed  by  the  writings  of 
publicists  and  the  decisions  of  courts ;  in 
fine,  from  the  law  of  nations.     lb. 

5.  Although  the  conqueror  may  suspend 
the  laws,  and  entirely  displace  the  former 
local  and  civil  authorities,  or  limit  or 
change  their  powers,  this  is  not  usually 
done ;  and  consequently,  that  such  changes 
are  not  to  be  presumed,  but  must  be  prov- 
en, lb.;  Payne  v.  JVeadweU,  16  Cal. 
228. 


CONSIDERATION. 

I.  In  general. 
II.  Want  of  Consideration. 

III.  Fraudulent  Consideration. 

IV.  Parol  Evidence  to  explain  Consideration. 


I.  In  obnebal. 

1.  A  contract  not  to  run  boats  on  a  cer- 
tain line  of  travel,  and  on  failure  to  com- 
ply with  such  contract  to  pay  $15,000,  ill 
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not  void  as  being  against  public  policy  and 
in  restraint  of  trade,  where  a  considerar 
tion  is  paid  therefor.  California  Steam 
Nav.  Go.  V.  Wright,  6  Cal.  262. 

2.  In  these  cases,  the  doctrine  seems  to 
be  that  there  must  be  not  only  a  conaideiv 
ation  for  the  contract,  but  there  must  be 
some  good  reason  for  entering  into  it ;  and 
it  must  impose  no  restraint  upon  one  party 
which  is  not  beneficial  to  the  other.     Ih, 

3.  A  guaranty  endorsed  on  a  charter 
party  at  the  same  time  with  its  execution, 
and  the  consideration  of  one  being  in  fact 
the  consideration  of  the  other,  and  being 
in  these  words,  "  I  hereby  guarantee  the 
fulfillment  of  the  within  charter  on  the 
part  of  the  charterer,"  is  good.  HazeUine 
V.  Larco,  7  Cal.  33. 

4.  If  the  guaranty  were  executed  sub- 
sequently, it  would  fail,  for  there  is  either 
no  consideration  for  the  promise  in  fact, 
or  the  new  consideration  is  not  expressed 
in  the  instrument  referred  to.     Ih,  34. 

5.  Where  an  insolvent,  after  his  dis- 
charge, expressly  promises  his  creditor  to 
pay  his  debt,  it  can  be  enforced,  the  debt 
being  a  sufficient  consideration  to  support 
the  subsequent  promise.  Feenyy,  DaJy, 
8  Cal.  85. 

6.  Where  a  party,  in  consideration  of  a 
conveyance  of  land  to  him,  agrees  to  pay 
an  outstanding  note  of  his  vendor,  and 
writes  his  name  on  the  back  of  the  note 
as  a  memorandum  of  said  agreement,  at 
the  same  time  acknowledging  his  liability: 
held,  that  the  liability  thus  assumed  is  not 
the  conditional  liability  of  an  endorser, 
but  a  primary  and  unconditional  obliga- 
tion to  pay  the  note,  for  a  full  consideration. 
Palmer  v.  Tripp,  8  Cal.  97. 

7.  A  conveyance  of  land  on  the  part  of 
the  husband  to  a  trustee,  securing  the  pay- 
ment of  an  annuity  to  the  wife  in  consid- 
eration of  an  indemnity  by  the  trustee 
against  all  debts  of  the  wife  for  mainte- 
nance or  other  account,  is  valid  and  sup- 
ported by  a  sufficient  consideration.  Welh 
V.  Stout,  9  Cal.  494. 

8.  Where  the  object  of  a  deed  is  to 
provide  for  the  maintenance  of  the  wife 
whilst  living  separately  from  the  husband, 
and  reconciliation  and  cohabitation  takes 
place,  her  maintenance  being  obligatory 
upon  him,  the  consideration  of  the  deed 
fails.     Ih.  498. 

9.  Time  is  not  in  some  instances  of 
the  essence  of  contract,  it  may  be  true ; 


but  the  idea  that  in  California,  in  early 
days,  either  the  period  of  the  conveyance 
of  land,  or  the  payment  of  the  considera- 
tion, was  immaterial  or  not  an  important 
element  of  the  contract,  seems  to  us  plain- 
ly opposed  to  common  sense.  Green  v. 
Covillaudy  9  Cal.  330. 

10.  The  law  imports  a  consideration  to 
a  sealed  instrument  from  its  seaL  At 
common  law  a  want  of  consideration  coald 
not  be  pleaded  to  a  suit  on  a  sealed  instru- 
ment, the  presumption  of  a  consideration 
being  absolute  and  conclusive.  The  stat- 
ute of  this  State  has  not  altered  the  pre- 
sumption of  a  consideration  which  still 
accompanies  the  instrument,  but  only  mod- 
ified the  rule  so  far  as  to  allow  it  to  be  re- 
butted in  the  answer.  McCarty  v.  Beack^ 
10  Cal.  463. 

11.  To  constitute  a  consideration  to  a 
bond  or  other  instrument  in  writing  it  is 
necessary  that  some  advantage  to  the 
promissor,  or  injury  to  the  promisee  should 
occur.  A  part  and  executed  considera- 
tion is  not  sufficient.  OomHock  v.  Breed, 
12  Cal.  288. 

12.  An  agreement  of  cancelation  of 
the  lease  of  a  ditch  and  the  surrender  of 
the  possession  to  the  lessor,  is  sufficient 
evidence  of  the  surrender  of  such  posses- 
sion, although  it  does  not  appear  that  there 
was  a  consideration  expressed  in  the  in- 
strument. Burke  V.  Table  Mountain  W. 
Co.,  12  Cal.  408. 

13.  The  nonpajonent  of  the  considera- 
tion expressed  in  the  release  does  not  af- 
fect the  instrument  as  a  valid  release. 
The  obligation  to  pay  the  consideration 
was  created  by  the  acceptance  of  the  re-- 
lease,  and  is  not  dependent  upon  the  con- 
tingency of  a  recovery  in  the  action. 
Paige  v.  ONeal,  12  Cal.  496. 

14.  Conveyances  of  real  and  personal 
property  made  to  hinder,  delay  and  de- 
fraud creditors  are  subject  to  the  same  de- 
fect, liable  to  be  avoided  at  the  suit  of  the 
creditors,  but  valid  as  between  the  parties, 
and  vest  a  title  which  cannot  be  trans- 
ferred perfect  to  a  bona  fide  purchaser  for 
a  valuable  consideration.     Ih.  497. 

15.  A  nominal  consideration  stated  and 
the  operative  words  of  a  transfer  grant, 
bargain,  sell  and  convey,  do  not  change 
the  character  or  object  of  the  deed.  Bar- 
ker \.  Konemah,  13  Cal.  11. 

16.  R.  assigned  a  mortgage  against  a 
company  to  F.,  to  secure  him  against  his 
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fiabilitj  as  endorser,  delivering  the  mort- 
gage at  the  same  time  to  F.,  who  retained 
it  a  few  minutes  and  returned  it  to  R.  to 
receive  the  interest  from  the  company  as 
the  agent  for  him,  F.  The  note  is  unpaid. 
R.  owes  the  company  nothing :  held,  that 
after  the  assignment,  R.  had  no  interest  in 
the  mortgage  which  a  judgment  creditor 
could  reach ;  that  the  delivery  of  the  mort- 
gage to  R.  for  the  purpose  of  collecting 
interest,  there  being  no  circumstances  of 
fraud  or  suspicion,  did  not  impair  the 
rights  of  the  assignee ;  that  the  liability  of 
F.  as  surety  was  a  sufficient  consideration 
for  the  assignment,  and  that  such  assign- 
ment is  not  a  mortgage  of  a  mortgage. 
Hall  V.  Redding,  13  Cat.  219. 

17.  An  outstanding  liability  as  surety 
or  endorser  for  another,  together  with  an 
express  promise  by  such  surety  or  en- 
dorser to  the  principal  that  he  will  make 
the  debt  his  own  and  pay  it,  is  a  sufficient 
consideration  for  an  express  promise  to 
pay  an  equal  amount  on  demand.  Giad- 
win  V.  Gladwin,  13  Cal.  335. 

18.  Where  a  Mexican  grant  contained 
clauses  designated  in  the  instrument  as 
conditions  against  alienation,  mortgage  and 
mortmain,  and  directing  the  grantee  to 
obtain  juridical  possession  thereof:  held, 
that  these  clauses  were  not  properly  con- 
ditions, and  that  there  was  nothing  in  any 
of  the  provisions  which  was  onerous  or 
bnrthensome  to  the  grantee,  or  which  could 
be  regarded  as  a  valuable  consideration, 
moving  the  government  to  make  the  grant. 
ScaU  V.  Ward,  13  Cal.  471. 

19.  The  consideration  which  induced 
the  grant  or  donation  cannot  change  its 
character,  unless  there  is  a  positive  pro- 
vision of  law  which  makes  the  exception — 
as  in  that  given  from  the  fuero  real,  where 
the  thing  granted  is  in  remuneration  of 
services  rendered  at  the  expense  of  the 
community.     lb,  475. 

20.  The  stay  of  proceedings  accorded 
by  the  statute  to  the  execution  of  the  un- 
dertaking on  appeal,  is  a  sufficient  con- 
stderation.     Dare  v.  Oavey,  13  Cal.  508. 

21.  An  undertaking  on  injunction,  re- 
citing that  it  is  made  in  pursuance  of  the 
order  of  court  requiring  a  bond  in  the  suit 
in  which  the  restraining  order  was  already 
in  force,  sufficiently  expresses  a  consider- 
ation. The  order  for  the  bond  and  the 
undertaking  must  be  taken  together.  Pra- 
der  V.  PurhiU,  13  CaL  591. 


22.  An  agreement  by  one  who  has  lost 
property  by  fire  or  theft  to  pay  a  certain 
sum  to  any  one  who  will  secure  the  arrest 
and  conviction  of  the  criminal  is  not  a 
nude  pact,  but  may  be  enforced  by  a  per- 
son performing  the  service.  Ryer  v.  Stocks 
well,  14  Cal.  135. 

23.  In  such  cases,  the  oflfer  of  a  reward 
or  compensation  by  a  public  advertisement, 
either  to  a  particular  person  or  class  of 
persons,  or  to  any  and  all  persons,  is  a 
conditional  promise,  and  if  any  one  to 
whom  such  offer  is  made  shall  perform  the 
service  before  the  offer  is  revoked,  such 
performance  is  a  good  consideration,  and 
the  offer  becomes  a  legal  and  binding  con- 
tract.    Ih.  137. 

24.  When  the  consideration  of  a  con- 
veyance was  a  debt,  either  preexisting  or 
created  at  the  time,  which  was  not  extin- 
guished, but  still  subsisted  between  the 
parties,  it  was  held  to  be  a  mortgage. 
People  V.  Irwin,  14  Cal.  435. 

25.  Any  suspension  or  forbearance  of  a 
legal  right  constitutes  a  sufficient  consid- 
eration for  a  note  or  bill,  without  regard 
to  the  possible  result  in  the  given  case  of 
any  attempt  to  enforce  such  riglit  Na* 
glee  v.  Lyman,  14  Cal.  455. 

26.  Where  the  mortgage  is  given  to  se- 
cure the  payment  of  a  promissory  note, 
which  per  se  imports  a  valuable  and  suf- 
ficient consideration,  it  is  of  course  pri- 
ma facie  evidence  of  a  just  indebtedness. 
Rde  V.  Johnson,  15  Cal.  57. 

27.  Where  the  consideration  passing 
between  the  endorsee  and  his  endorser  is 
not  equal  to  the  amount  of  the  paper,  the 
endorsee,  in  an  action  against  the  endors- 
er, can  only  recover  the  consideration 
which  he  has  actually  paid.  Vallejo  v. 
Green,  16  Cal.  160. 

28.  The  third  section  of  the  act  "to 
provide  for  the  construction  of  canals  and 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  Valley," 
passed  April  11th,  1857,  is  a  grant  upon 
condition  precedent,  and  not  upon  condi- 
tion subsequent,  and  passes  no  estate 
to  the  grantee  until  performance  of  the 
conditions  annexed — that  is,  until  the  rec- 
lamation of  the  lands.  It  is  a  contract 
by  which  rights  may  be  acquired  ab-jolute- 
ly  u]:>on  performance  of  the  acts  specified 
as  the  consideration  moving  the  State. 
Montgomery  v.  Kasson,  16  Cal.  193. 

29.  Where  a  power  of  attorney  only 
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authorizes  a  sale,  that  is  a  transfer  for  a 
valuable  or  moneyed  consideration,  but  it 
does  not  authorize  a  conveyance  from 
motives  of  love  and  affection.  Mott  v. 
Smith,  16  Cal.  557. 


n.  Want  of  Considekation. 

• 

30.  Where  a  note  was  given  on  the 
sale  of  real  estate,  and  the  vendor  had 
neither  title,  nor  color  of  title,  nor  posses- 
sion :  held,  that  the  consideration  might 
be  inquired  into,  as  between  the  original 
parties  ;  and  that  there  being  no  consider- 
ation, the  payee  could  not  recover  against 
the  maker,  and  that  a  guarantor  on  the 
note  without  consideration  was  not  liable. 
Fisher  v.  Salmon,  1  Cal.  414. 

31.  Although  want  of,  or  illegality  of 
consideration  may  be  inquired  into,  in  an 
action  upon  a  bill  or  note  between  the 
original  parties,  by  the  general  mercantile 
law  the  maker  is  estopped  from  setting  up 
this  defense  where  the  securities  have 
passed  into  the  hands  of  innocent  third 
parties,  unless  made  void  by  statute. 
Haight  v.  Joyce,  2  Cal.  66 ;  Th(/me  v. 
TorUz,  4  Cal.  323. 

32.  Where,  by  an  agreement  for  the 
sale  or  purchase  of  land,  the  price  is  pay- 
able in  instalments,  for  which  the  pur- 
chaser executes  his  notes,  payable  at  cer- 
tain times,  and  the  vendor  agrees  to  convey 
on  payment  of  the  last  instalment,  and 
suit  is  brought  on  the  notes  afler  all  the 
instalments  have  become  due,  the  tender 
of  a  conveyance  by  the  vendor  is  a  con- 
dition precedent  to  the  right  to  sue ;  and 
the  purchaser  may  insist  on  the  want  of 
such  tender  against  an  endorsee,  after 
maturity.  Folsom  v.  BariUng,  2  Cal.  164. 

33.  In  an  action  upon  a  promise  to  pay 
money,  if  the  complaint  contains  no  aver- 
ment of  consideration  or  of  indebtedness, 
except  by  way  of  recital,  it  is  insufficient. 
Shafer  v.  Bear  River  W,  and  M.  Co,,  4 
Cal.  296. 

34.  In  defense  to  a  promissory  note,  it 
is  not  sufficient  to  plead  in  general  terms 
want  of  consideration  and  that  the  note 
was  obtained  by  fraud,  without  setting  out 
the  facts.     Gtishee  v.  Leavitt,  5  Cal.  160. 

35.  Tlie  statute  of  frauds  requires  the 
written  agreement  to  answer  for  the  debt 
of  another  to  express  the  consideration 


upon  which  it  is  made ;  but  where  the 
agreement  is  executed  at  the  same  time 
as  the  lease,  and  forms  the  consideration 
for  the  execution,  it  is  not  a  promise  to 
answer  for  the  debt  of  another,  but  must 
be  considered  as  an  original  undertaking, 
and  as  a  promise  made  upon  the  strength 
of  which  another  was  enabled  at  the  time 
to  obtain  possession  of  property,  and  en- 
joy its  use.  Such  a  transaction  is  not 
embraced  within  the  statute  of  frauds ;  as 
the  credit  given  by  the  written  guarantee 
of  the  third  party  is  the  consideration 
upon  which  the  transaction  is  closed.  JSvoy 
V.  Tewksburg,  5  CaL  286. 

36.  A  guarantee  not  under  seal,  nor  ex- 
pressing consideration,  made  cotemporane- 
ously  with  the  contract  guaranteed,  is  a 
part  of  that  contract ;  and  the  expression 
of  the  consideration  in  the  contract  takes 
the  guarantee  out  of  the  statute  of  frauds. 
Jones  V.  Post,  6  Cal.  104, 

37.  A  written  contract  to  pay  more 
than  ten  per  cent,  per  annum  as  interest 
on  an  indebtedness  incurred  prior  to  the 
contract,  is  void  for  want  of  consideration 
as  to  the  excess  of  interest  up  to  the  date 
of  the  contract.  Adams  v.  Bastings,  6 
Cal.  130. 

38.  The  indebtedness  being  only  for  the 
principal  and  legal  interest,  is  not  sufficient 
to  support  a  contract  to  pay  a  greater 
amount  than  was  due.  It  is  a  voluntary 
undertaking  and  cannot  be  enforced.     IL 

39.  But  a  contract  to  pay  in  future  a 
greater  than  legal  interest  on  an  existing 
indebtedness  is  binding — the  forbearance 
of  the  creditor  being  a  sufficient  consider- 
ation, lb, 

40.  Great  inadequacy  of  consideration 
paid  for  land,  as  compared  with  its  actual 
value,  is  sufficient  to  put  the  purchaser 
upon  notice  of  a  fraud*  by  its  vendor,  in 
the  purchase  thereof  at  a  constable's  sale. 
Argenti  v.  City  of  San  Francisco,  6  CaL 
679 ;  BaH  v.  Burnett,  15  Cal.  608. 

41.  There  is  no  conclusion  of  fraud 
springing  from  the  want  of  consideration 
in  a  deed  which  will  enable  a  stranger  to 
attack  it,  though  it  is  a  circumstance, 
among  others,  from  which  fraud  may  be 
inferred.     Gillan  v.  Metcalf,  7  Cal.  139. 

42.  Where  a  party,  in  consideration 
of  a  conveyance  of  land  to  him,  agrees  to 
pay  an  outstanding  note  of  his  vendor, 
and  writes  his  name  on  the  back  of  the 
note  as  a  memorandum  of  said  agreement. 
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at  the  same  Ume  acknowledging  his  lia- 
bilitj :  held,  that  the  liability  thus  assumed 
is  not  a  conditional  liability  of  an  endorser, 
but  a  primary  and  unconditional  obligation 
to  pay  the  note,  for  which  he  had  received 
a  full  consideration.  Palmer  v.  Tripp,  8 
Cal.  97. 

43.  Where  a  parent  executes  to  his  in- 
fimt  son  a  conveyance  of  property  in  con- 
sideration of  services  performed,  it  must 
c<Misidered  as  a  voluntary  conveyance, 
without  legal  consideration,  as  he  is  not 
legally  bound  to  pay  for  his  son's  services. 
Such  a  deed  is  therefore  void  against  the 
creditors  of  the  parent,  if  made  when  his 
remaining  property  is  insufficient  to  pay 
his  debts.     Swartz  v.  Hazlett,  8  Cal.  126. 

44.  A  party  who  contracts  with  another 
for  certain  work,  and  states  to  third  per- 
sons who  furnish  labor  and  materials 
that  he  will  see  they  are  paid  therefor, 
has  no  consideration  for  that  promise,  and 
is  within  the  statute  of  frauds.     Clay  v. 

Walton,  9  Cal.  383 ;  JSlHsan  v.  Jackson 

W.  Co.  12  Cal.  553. 

45.  Where  A  gave  his  promissory  note 
to  B,  in  part  payment  for  a  certain 
tract  of  land,  payable  to  B  thirty  days 
after  the  confirmation  of  the  Sutter  land 
title;  provided  the  land  for  which  the  note 
was  given  should  be  included  in  the  limit« 
of  the  grant :  held,  that  the  confirmation 
of  Sutter's  title  was  a  condition  precedent 
to  the  payment  of  the  note  ;  and  to  entitle 
A  to  a  judgment  on  such  note,  he  must 
prove  such  confirmation.  Sanders  v. 
Wkiiesides,  10  Cal.  89. 

46.  An  arrangement  between  a  party 
and  tenant  is  void  where  the  tenant,  being 
a  married  woman,  had  no  capacity  to  con- 
tract ;  and  any  agreement  on  the  paH  of 
the  plaintiff  to  accept  her  as  purchaser 
and  release  the  party,  was  void  for  want 
of  consideration.  Shaver  v.  Bear  River 
and  Auburn  W.  and  M.  Co.,  10  Cal.  401. 

47.  The  presumption  is .  that  promis- 
soiy  notes  are  given  upon  a  valid  consid- 
eration; but  this  presumption  being  re- 
butted, the  necessity  is  thrown  upon  the 
holder  of  proving  that  he  received  it  in 
good  faith,  without  notice  of  the  illegality 
of  the  consideration.  Fuller  v.  Hutchings, 
10  Cal.  526. 

48.  Paying  part  of  a  note  when  all  is 
due  is  no  consideration  for  an  agreement 
to  extend  the  time  of  payment.  Liening 
T.  Gouldy  13  Cal.  599. 


49.  Where  one  of  the  grantees,  under 
the  "  swamp  and  overflowed  land  "  act  of 
1857,  enters  into  an  agreement  to  sell  to 
defendant  five  of  the  sections  of  land  em- 
braced within  the  act,  and  covenants  that 
he  and  his  associates  will  execute  a  good 
and  sufficient  deed  to  the  defendant,  upon 
payment  of  the  several  notes  given  as  the 
consideration;  will  complete  the  canals 
within  the  five  years  .allowed;  and  that 
by  means  thereof  and  the  operation  of  the 
statute,  they  will  have  a  good  and  valid 
title  to  the  premises :  held,  that  defendant 
cannot  resist  the  payment  of  the  first  note 
merely  because  the  legislature  has  at- 
tempted, by  an  unconstitutional  act,  to 
repeal  the  contract  of  the  State  with  the 
vendor  and  liis  associates — ^the  agreement 
itself  providing  for  a  surrender  of  the 
unpaid  notes,  and  a  return  of  the  money 
paid,  in  case  of  future  failure  of  title,  and 
the  rights  of  the  grantees  of  the  State 
being  fully  known  to  defendant.  Mont" 
gomery  v.  Kasson,  16  Cal.  195. 

50.  Where  a  son  conveys  real  estate  to 
his  father,  the  only  consideration  being  a 
verbal  agreement  by  the  father  to  make  a 
will  and  devise  to  the  son  certain  property, 
and  the  father  dies  without  having  com- 
plied with  the  agreement,  the  agreement 
is  void ;  the  conveyance  is  executed  witlb- 
out  consideration,  express  or  implied,  and 
a  trust  results  in  favor  of  plaintiff  by  im- 
plication of  law,  and  he  may  set  aside  the 
conveyance  and  recover  the  property,  it 
being  shown  that  the  transaction  was  not 
a  gift.     Buss  V.  Melius,  16  Cal.  355. 

51.  K  in  such  case  the  conveyance  did 
not  express  the  consideration  for  which  it 
was  given,  but  acknowledged  the  payment 
of  a  nominal  consideration  in  money,  pa- 
rol evidence  would  be  inadmissible  to  es- 
tablish the  trust  in  favor  of  the  son.     /6. 


III.  Fraudulent  Consideration. 

52.  When  a  part  of  a  consideration  of 
a  contract  is  illegal,  or  when  an  entire 
judgment  is  composed  of  several  elements, 
one  of  which  is  fraudulent,  the  whole  is 
void.  Taaffe  v.  Josephson,  7  Cal.  355  ; 
Swartz  V.  HazUU,  8  Cal.  129;  Valentine 
V.  Stewart,  15  Cal.  404. 

53.  A  paHy  cannot  retain  the  consider- 
ation of  a  contract  on  the  ground  of  frauds 
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and  resist  the  payment  of  a  penalty  of  an 
infraction  of  his  contract  on  the  same 
ground.  Cal.  Steam  Nav,  Go.  v.  Wright, 
8  Cal.  592. 

54.  Where,  in  an  action  on  a  promis- 
sory note,  the  defense  set  up  is  that  de- 
fendant executed  the  note  as  the  consider- 
ation for  a  deed  from  the  plaintiff  for 
certain  land,  under  false  and  fraudulent 
representations  that  plaintiff  had  an  inter- 
est therein ;  the  defendant,  if  he  would 
avoid  payment,  must  offer  to  surrender 
the  deed  to  be  canceled,  so  that  both  par- 
ties could  have  been  remitted  to  their 
original  rights.  Tiisot  v.  Throckmorton,  6 
Cal.  473. 

55.  Where  a  party  has  given  a  prom- 
issory note,  and  the  payee  assigns  the  note, 
without  recourse  after  maturity,  and  suit 
is  brought  upon  the  note  by  the  assignee, 
and  the  maker  then  files  his  bill  against 
the  assignor  and  assignee,  alleging  fi*aud 
in  obtaining  the  note,  and  praying  for  an 
injunction,  and  that  the  note  be  canceled  : 
held,  that  the  case  was  a  proper  one  for 
equitable  relief;  and  the  maker  had  the 
right  to  have  the  note  canceled,  so  as  to 
prevent    future   litigation.     Domingo   v. 

Getman,  9  Cal.  102. 

56.  L.  executed  and  delivered  his  note 
to  N.  without  consideration,  and  for  the 
purpose  of  defrauding,  hindering  and  de- 
laying creditors.  N.  had  knowledge  of 
the  fraud,  and  sued  and  attached  upon  the 
note  L.*8  property.  After  this,  W.,  a 
creditor  of  L.,  also  attached  and  levied 
upon  the  same  property.  Before  judg- 
ment, N.,  for  a  valuable  consideration,  as- 
signed the  note  to  J.,  who  knew  nothing  of 
the  fraud :  held,  that  J.  was  not  protected 
in  his  purchase;  N.  having  been  super- 
seded by  W.'s  attachment  could  not,  by 
any  act  or  deed  of  his,  put  his  assignee  in 
any  better  position  than  he  occupied  him- 
self.     Wright  v.  Levg,  12  Cal.  263. 

57.  If  any  portion  of  the  consideration 
of  a  note  be  fraudulent,  the  entire  note  is 
void,  as  against  creditors.  McKenty  v. 
Gladwin,  10  Cal-  229. 

58.  Where  judgment  is  confessed  on 
a  note,  a  portion  of  the  consideration  be- 
ing advanced  from  time  to  time  after  the 
date  of  the  note,  which  drew  interest  on 
the  whole  amount  from  date,  a  portion  of 
the  interest  is  fraudulent,  and  the  entire 
note  is  void  against  creditors.  Scales  v. 
ScoU,  13  Cal.  78. 


59.  Suit  on  a  note  for  the  purchase  of 
land.  Answer  sets  up  that  the  note  was 
given  for  the  land,  fencing  and  building 
materials  ;  that  plaintifis  falsely  represent- 
ed that  there  was  building  material  for 
building  a  bam ;  that  this  material  was  so 
insufficient  in  quantity,  that  it  cost  defend- 
ant six  hundred  dollars  to  buy  more,  etc 
There  were  some  averments  as  to  the 
rotten  condition  of  fences,  which  plaintiff 
represented  to  be  good :  held,  that  defend- 
ant having  taken  possession  under  the 
contract,  and  retaining  it,  cannot  set  up 
representations,  fraudulent  or  otherwise, 
as  to  the  fences,  they  being  part  of  the 
freehold.  Kinney  v.  Osborne,  14  Cal.  113. 

60.  Plaintiff  in  execution,  after  assign- 
ing his  judgment,  pretended  falsely  and 
fraudulently  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  discharge 
the  judgment,  by  taking  the  note  of  third 
persons,  not  negotiable  in  the  mercantile 
sense,  in  payment ;  the  makers  of  the  note 
agreed  to  this  under  the  supposition,  in- 
duced by  him,  that  he  was  the  owner  of 
the  judgment:  held,  that  the  makers  of 
the  note,  upon  discovering  tliat  the  plaint- 
iff was  not  the  owner  of  the  judgment, 
properly  refused  to  pay  the  note  even  to 
assignees,  before  maturity  thereof.  Mitchell 
V.  HackeU,  14  Cal.  665. 


IV.    Parol    Evidence    to    explain 
Consideration. 

61.  Although  want  of,  or  illegality  of 
consideration  may  be  inquired  into  in  an 
action  upon  a  bill  or  note  between  the 
original  parties,  by  the  general  mercan- 
tile law,  the  maker  is  estopped  from  setting 
up  this  defense  where  the  securities  have 
passed  into  the  hands  of  innocent  third 
partieJ*,  unless  made  void  by  statute. 
Haight  v.  Joyce,  2  Cal.  66;  Thome  v 
Yontz,  4  Cal.  323. 

62.  The  consideration  of  the  assign- 
ment of  a  personal  chattel  or  chose  in  ac- 
tion may  be  proven  by  parol,  and  a  differ- 
ent one  established  from  that  expressed  in 
the  instrument.  Bennett  v.  Sol4)many  6 
Cal.  138. 

63.  Under  our  system,  a  mortgage  is  a 
mere  incident  to  the  debt  secured  by  it, 
and  as  the  debt  secured  by  it  and  as  the 
consideration  for  endorsing  a  note  can  be 
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gone  into  at  any  time,  there  can  be  no  rea- 
son for  adopting  a  more  stringent  rule  as 
to  the  assignment  of  the  mortgage  secur- 
ing it     Ih, 

64.  As  to  instruments  under  seal  gene- 
nJlj,  the  American  rule  seems  to  be,  that 
the  ccHisideration  clause  in  a  deed  can  be 
explained  by  parol  proof,  at  least  where 
the  consideration  proven  is  of  the  same 
species  as  that  mentioned  in  the  instru- 
ment   Ih, 

65.  The  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments 
18  done  awaj  with  by  our  statute,  and  the 
consideration  of  a  sealed  bond  may  be  im- 
peached by  the  obligor  in  the  same  man- 
ner as  a  promissory  note  by  the  maker. 
CwMtock  V.  Breed,  12  Cal.  288. 

66.  In  a  bill  of  sale  of  goods  sold  and 
delivered,  a  recital  that  the  consideration 
was  paid  is  only  prima  facie  evidence  of 
that  fact,  which  may  be  rebutted  or  ex- 
plained by  parol.  Oravens  v.  Dewey y  13 
CaL43. 


^^^^«^^^^^^>/>^^<M^S««/>/\/\^y\^«^>/<s/>k 


CONSIGNMENT. 

1.  The  consignee  named  in  a  bill  of  lad- 
ing is  to  be  deemed  prima  facie  the  owner 
of  the  goods  mentioned  therein,  and,  upon 
payment  of  freight,  may  maintain  an  ac- 
tion against  any  person  who  assumes  a 
control  over  them  in  violation  of  his  right 
of  property.    Wehh  v.  Winter,  1  Cal.  418. 

2.  In  an  action  for  money  had  and  re- 
ceived by  the  consignor,  the  amount  of 
goods  sold  on  credit  by  the  consignee,  hav- 
ing no  authority  so  to  sell,  can  be  recover- 
ed.   Johnson  v.  ToUen,  3  Cal.  347. 

3.  A  plaintiff  has  a  right  to  waive  a 
tort  as  against  factors,  and  to  bring  his 
action  to  compel  them  to  account,  and  for 
the  net  proceeds  arising  from  the  sales. 
Lubert  v.  Ghauviteau,  3  Cal.  462. 

4.  Where  there  is  nothing  in  the  busi- 
ness of  consignees  to  make  them  technical 
fiictors,  third  parties  are  not  bound  to 
know  that  they  acted  as  factors  in  a  par- 
ticular case.    Glidden  v.  LweaSy  7  Cal.  30. 

5.  The  liability  of  a  consignee  to  his 
principal  for  the  proceeds  of  sales  made 
aocraes,  in  the  absence  of  original  instruc- 


tions to  remit  proceeds  on  sale,  on  demand, 
or  instructions  to  remit,  and  not  upon  re- 
ceipt of  proceeds  by  the  consignee.  Kane 
V.  Cook,  8  Cal.  457. 

6.  It  is  the  duty  of  the  consignee,  not 
only  to  inform  his  principal  of  the  sales, 
but  to  remit  the  proceeds.  His  neglect 
deprives  the  principal  of  his  funds  and 
keeps  him  in  ignorance  of  his  rights.  IL 

7.  The  statute  of  limitations  does  not 
run  against  a  claim  of  a  consignor  for 
moneys  in  the  hands  of  the  consignee, 
when  the  latter  failed  to  apprise  the 
former  of  the  sales ;  for  it  would  permit 
the  consignee  to  take  advantage  of  his 
own  wrong,  and  to  sustain  a  defense  of 
which  in  conscience  he  ought  not  to  be 
permitted  to  avail  himself.     lb,  458. 


CONSOLIDATION. 

1.  The  provisions  of  the  consolidation 
act  of  1856,  requiring  that  the  sinking 
fund  created  by  the  act  of  1851  should  be 
first  exhausted  by  the  redemption  of  cer- 
tificates of  stock,  before  the  treasurer 
should  make  payment  annually  of  the 
sum  of  $50,000  set  apart  by  the  first  act 
for  the  payment  of  interest  and  for  the 
sinking  fund,  are  unconstitutional.  People 
V.  Woods,  7  Cal.  584. 

2.  The  consolidation  act  of  1856  gives 
the  officers  named  in  the  fourteenth  sec- 
tion two  days  atler  the  meeting  of  the 
board  of  supervisors  in  which  to  file  new 
bonds.  The  meeting  taking  place  on  the 
ninth  of  July,  the  officers  had  the  whole 
of  the  tenth  and  eleventh  of  July  to  exe- 
cute and  present  their  bonds.  Doane  v. 
Scannell,  7  Cal.  394 ;  People  v.  Scannell, 
7  Cal.  436. 

3.  There  is  no  constitutional  inhibition 
against  incorporating  a  portion  of  the  in- 
habitants of  a  county  as  a  city,  or  creating 
a  county  out  of  the  territory  of  a  city ; 
the  very  necessity  of  the  case  both  per- 
mits and  demands  it  People  v.  Hill,  7 
Cal.  103. 

4.  The  territory  of  the  county  of  Sacra- 
mento includes  the  city ;  but  the  city  forms 
a  portion  of  the  county,  and  their  re- 
spective limits   are  kept  distinct  in  the 
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consolidation  act ;  the  powers  of  the  su- 
pervisors being  different  in  respect  to  the 
two.  The  county  and  city  is  a  corporation 
for  some  purposes,  while  thej  are  distinct 
as  to  others.  People  y.  MuUins^  10  Cal. 
21 ;  People  v.  Beatty,  14  Cal.  572. 

5.  Under  the  Sacramento  consolidation 
act  of  1858,  query,  what  becomes  of  the 
indebtedness  of  the  county  of  Sacramento 
to  the  city  of  Sacramento  for  the  services 
of  the  recorder  in  criminal  cases  under  the 
laws  of  the  State  ?  Curtis  v.  Sacramento 
County,  13  Cal.  295. 


CONSOLIDATION  OF  ACTIONS. 

1.  The  law  will  not  tolerate  a  division 
of  a  joint  right  of  action  into  several  ac- 
tions. Nightingale  v.  ScanneU^  6  Cal.  509. 

2.  A  defendant  shall  not  be  harassed 
with  several  suits  for  the  same  matter  at 
the  same  time  ;  the  pendency  of  one  suit 
may  be  pleaded  in  abatement  of  the  other. 
Seligman  v.  KaUcman,  8  Cal.  216. 

3.  It  often  happens  that  a  party  has 
his  election  to  pursue  one  of  two  or  more 
remedies,  but  he  should  not  pursue  several 
at  one  and  the  same  time.    Ih,  217. 

4.  A  creditor  has  not  the  right  to  assign 
a  debt  in  parcels,  and  thus  by  splitting  up 
the  cause  of  action,  subject  the  debtor  to 
the  costs  and  expenses  of  more  suits  than 
the  p&rties  originally  contemplated.  Mar- 
ziou  V.  Pioche,  8  Cal.  536. 


^^h^%^^^/w>^tf^F«^^s^^^«^^««w«^#«^>^^^^pNr 


CONSPIRACY. 

1.  In  an  action  charging  conspiracy  to 
obtain  a  favorable  compromise  of  suits 
about  to  be  commenced,  it  is  not  sufficient 
merely  to  show  that  there  were  no  grounds 
to  warrant  the  suits  ;  it  ought  in  addition 
to  be  proved  that  the  intention  of  the 
parties  was  unfairly  directed  to  the  at- 
tainment of  such  an  end,  by  understanding 
and  agreement  between  them,  which  may 


be  shown  either  by  their  words  or  acts. 
Leavitt  v.  Crushee,  5  Cal.  153. 

See  Crimes  and  Criminal  Latt. 


CONSTABLE. 

1.  A  constable  has  the  right  to  ajppoint 
as  many  deputies  as  he  pleases ;  and  the 
deputy  is  not  guilty  of  any  trespass  in 
levying  by  virtue  of  any  le^  process  in 
his  hands.     Taylor  v.  Brown,  4  Cal.  188. 

2.  Great  inadequacy  of  consideration 
paid  for  land,  as  compared  with  its  actual 
value,  ia  sufficient  to  put  the  purchaser 
upon  notice  of  fraud  by  his  vendor  in  the 
purchase  thereof  at  constable's  sale.  Ar^ 
genii  v.  City  of  San  Francisco,  6  Cal. 
679. 

3.  An  order  of  the  8U|)ervisors  requir- 
ing a  new  bond  of  an  officer  should  specify 
the  grounds  upon  which  the  order  is  made ; 
and  where  the  supervisors  of  Marin  county 
made  an  order  as  follows  :  "  Ordered  by 
the  board  of  supervisors  that  John  de 
Fries,  constable  of  San  Rafael  township, 
file  another  bond  with  two  or  more  sure- 
ties within  fifteen  days : "  held,  that  this 
order  was  fatally  defective.  People  v. 
Supervisors  of  Marin  County,  10  Cal. 
345. 

4.  The  power  to  declare  an  office 
vacant  is  vested,  under  the  statute,  where 
the  duty  to  approve  the  bond  of  the  office 
is  lodged.  That  duty  is  imposed  upon  the 
county  judge,  and  not  the  surpervisors ; 
and  where  the  supervisors  of  Marin  county 
declared  the  office  of  constable  vacant, 
because  the  constable  failed  to  comply 
with  their  order  to  file  a  new  bond :  held, 
that  they  exceeded  their  jurisdiction.    lb. 

5.  An  action  on  the  official  bond  of  a 
constable  lies  primarily  upon  breach  of 
the  condition  of  the  bond,  whether  the  in- 
jury for  which  suit  Is  brought  be  a  tres- 
pass or  not,  the  result  of  the  nonfeasance 
or  misfeasance  of  the  officer.  Van  Pelt  v. 
LittUr,  14  Cal.  196. 

6.  The  condition  of  the  bond  is  that 
the  officer  shaU  well  and  faithfully  dis- 
charge the  duties  of  his  office  ;  and  if  it  is 
admitted  that  the  facts  of  this  case  estab- 
lish a  breach  of  the  condition,  we  think 
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there  caa  be  nothing  in  the  point  that  the 
primary  remedy  is  against  the  officer  &s 
a  trespasser,  and  not  on  the  bond.     Ih. 

7.  Where  a  sheriff  or  constable  seizes 
the  property  of  one  man  under  an  execu- 
dcm  against  another,  he  is  a  trespasser, 
and  liid)le  on  his  official  bond.     Ih.  199. 

8.  The  legislature  intended  that  the 
officer  and  his  sureties  should  be  responsi- 
ble for  every  abuse  of  his  official  powers, 
and  we  think  there  could  not  well  be  a 
more  flagrant  abuse  of  such  powers  than 
the  seizing  and  selling  of  the  property  of 
one  person  under  and  by  virtue  of  an 
execution  against  another.     Ih.  200. 

9.  In  an  action  of  damages  against  a 
eoDstable  for  illegal  seizure  of  plaintiff's 
jmyperty,  the  judgment  was  for  six  hun- 
dred and  fifty  dollars,  the  sum  claimed 
in  the  complaint,  the  value  of  the  property 
being  fixed  therein  at  four  hundred  and 
fifty  dollars,  and  the  damages  at  two  hun- 
dreid  dollars.  The  court  found  the  dam- 
ages at  six  hundred  and  fifty  dollars. 
There  was  no  statement  on  new  trial  or 
appeal :  held,  that  the  finding  of  the  court 
is  conclusive ;  and  that  the  judgment  must 
stand.     lb, 

10.  Where  the  record  shows  that  suit 
was  brought  in  township  No.  4,  Sierra 
county,  that  the  summons  was  served,  by 
the  constable  of  that  township,  in  town- 
ship Na  3,  and  it  nowhere  appears  either 
that  the  defendant  was  a  resident  of  town- 
ship No.  4,  or  a  nonresident  of  the  county, 
or  that  the  suit  was  within  any  of  the 
other  exceptions  of  the  statute,  (Wood's 
Dig.  232,  233)  the  judgment  rendered  is 
void^  and  not  admissible  as  evidence  of 
title  upon  a  sale  made  thereunder.  A 
constable  has  no  power  to  execute  process 
oat  of  his  township.*  Lowe  v.  Alexander^ 
15  Cal.  301 ;  Fogg  v.  Clements,  16  Cal. 
392. 


CONSTITUTIONAL   LAW. 

I.  In  general. 

n.  Unconiititationality  of  Laws. 
Ill,  Tb«  Federal  Confltitntion. 


•TiM  aet  of  Febnurj,  Ml,  empowen  conttablei  to 
pvoeeM  In  any  township  In  tlie  oonntj  In  which  Uiey 


IV.  Special  Acts  passed  upon. 

1.  Those  constitutional. 

2.  Those  unconstitutional. 

v.  Constructft>n  of  the  Constitution. 
1.  Art.  I.  Declaration  of  Rights. 

a.  Sec.  1.  Right  to  acquire  and  possess 

Property. 
*.  Sec.  3.  Trial  by  Jury. 

c.  Sec.  4.  Free  exercise  and  enjoyment 

of  Religions  Worship. 

d.  Sec.  8.  Rights  of  Persons. 

a.  Criminal  Trials. 

b.  Condemnation  of  Private  prop- 

erty to  Public  uses. 

e.  Sec.  15.  No  imprisonment  for  Debt, 

except  for  Fraud. 
/.  Sec.  16.    No  ex   post  facto  Law,  or 

Law  impairing  the  obligation 

of  Contracts. 
g.  Sec.  17.  Foreigners  who  become  bona 

fide  Residents  may  enjoy  and 

inherit  Property. 
h.  Sec.  18.  No  Slavery. 

2.  Art.  II.  Right  of  SufShige. 

a.  Sec.  1.  Who  may  Vote. 

b.  Sec.  6.  Elections. 

3.  Art.  III.  Distribution  of  Powers. 

4.  Art.  IV.  Legislative  Department. 

a.  Sec.  3.  Members  of  Assembly. 

b.  Sec.  17.  Approval  of  Bills. 

c.  Sec.  21.  No  person  eligible  who  holds 

a  lucrative  Federal  office. 

d.  Sec.  22.  No  money  to  be  drawn  from 

the  treasury  but  as  appro- 
priated. 

e.  Sec.  25.  Every  Law  to  embrace  but 

one  object. 
/.  Sec.  31.  Formation  of  Corporations. 
g.  Sec.  37.  Organization  of  Cities. 

5.  Art.  V.  Executive  Department. 

a.  Sec.  2.  Election  of  a  Governor. 

b.  Sec.  8.  Qovemor  to  fill  vacancy  in 

office. 
e.  Sec.  16.  Vacancy  in  office  of  Governor. 

d.  Sec.  18.  State  Officers. 

6.  Art.  VI.  Judicial  Department. 

a.  Sec.  1.  Courts  of  the  State. 

b.  Sec  2.  Judges  of  the  Supreme  Court. 

e.  Sec.  4.  Jurisdiction  of  the  Supreme 

Court. 

d.  Sec.  5.  Jndges  of  tbe  District  Court. 

e.  Sec.  6.  Jurisdiction   of    the   District 

Court. 
/.  Sec.  7.  County  Officers. 
g.  Sec.  8.  County  Court  and  Conrt  of 

Sessions. 

a.  County  Judge. 

b.  Court  of  Sessions. 

c.  Jurisdiction  of  the  Court  of 

Sessions. 
K  Sec.  9.  Jurisdiction   of   the    County 
Court. 
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f .   Sec.  10.  Seats  of  Justice. 
j.  Sec.  11.  Fees  of  Judicial  Officers. 
k.  Sec.  12.  Judicial  Decisions. 
/.   Sec.  14.  Justices  of  th#  Peace. 

7.  Art.  VIII.  State  Debt. 

a.  Not  to  exceed  $300,000. 

8.  Art.  IX.  Miscellaneous  Provisions. 

a.  Sec.  1.  Seat  of  Government. 

b.  Sec.  11.  Suits  against  the  State. 

e.  Sec.  13.  Taxation  shall  be  equal  and 
uniform. 

d.  Sec.  14.  Separate  and  common  Prop- 

erty of  H  nsband  and  Wife. 

e.  Sec.  15.  Homestead  Law. 


In  general. 

1.  The  Mexican  constitution,  admitting 
the  Indian  to  citizenship,  did  not  remove 
the  restrictions  on  alienation  of  land  by 
them.     Sunol  v.  Hepburn^  1  Cal.  274. 

2.  Our  constitution  must  be  construed 
with  reference  to  the  known  changes  in 
the  organic  laws  of  the  respective  States. 
People  V.  McCauley,  1  Cal.  381. 

3.  It  is  a  safe  construction  that  the  con- 
vention, in  framing  the  constitution,  borrow- 
ed provisions  from  those  of  other  States 
which  had.  already  received  a  judicial  con- 
struction ;  they  adopted  them  in  view  of 
such  construction,  and  acquiesced  in  its 
correctness.   People  v.  Coleman,  4  Cal.  50. 

4.  We  recognize  the  rule  that  in  the 
exposition  of  constitutions  as  of  inferior 
laws,  the  solemn,  deliberate,  and  long  set- 
tled precedents  of  courts,  and  the  practice 
and  acquiescence  of  governments  and  peo- 
ple should  possess  a  controlling  weight. 
Seals  V.  Mitchell,  5  Cal.  405 ;  Ferris  v. 
Coover,  11  Cal.  178. 

5.  It  is  the  duty  of  the  court  to  adopt 
such  a  construction  as  will  carry  out  the 
plain  intendments  of  the  constitution.  Peo- 
ple V.  Reid,  6  Cal.  290. 

6.  If  the  court  were  at  liberty  to  say 
that  the  organic  law  of  the  State  was  di- 
rectory, then  the  whole  constitution  could 
be  frittered  away  by  judicial  decisions,  in- 
volving in  its  abnegation  the  social  and 
political  rights  of  the  citizen.  People  v. 
Johnson,  6  Cal.  504. 

7.  The  legislative  power  is  the  creative 
element  in  the  government,  and  was  exer- 
cised partly  by  the  people  in  the  formation 
of  the  constitution.  Notigties  y.  Douglass, 
7  CaL  70. 


8.  The  judiciary,  from  the  very  nature 
of  its  powers  and  the  means  given  it  by 
the  constitution,  must  possess  the  right  to 
construe  the  constitution  in  the  last  resort, 
in  those  cases  not  expressly  or  by  neces- 
sary implication  reserved  to  the  other  de- 
partments,    lb. 

9.  The  legislature  has  the  actual  power 
to  pass  any  act  it  pleases,  and  the  supreme 
court  would  never  interfere  by  injunction 
or  otherwise  to  prevent  the  passage  of 
such  acts,  as  the  constitution  has  provided 
other  and  more  appropriate  remedies.  Ih. 

10.  If  some  provisions  of  an  act  are 
unconstitutional,  this  will  not  vitiate  the 
whole  act,  unless  they  enter  so  entirely  into 
the  scope  and  design  of  the  law  that  it 
would  be  impossible  to  maintain  it  without 
such  obnoxious  provisions.  People  v.  ffiUj 
7  Cal.  103. 

11.  The  legislature  may  use  or  refer  to 
an  act  unconstitutional  in  itself  to  indicate 
its  will  in  respect  to  a  constitutional  pur- 
pose.    People  V.  Bircham,  12  Cal.  55. 

12.  The  delicate  office  of  declaring  an 
act  of  the  legislature  void  and  unconstitu- 
tional should  never  be  exercised,  unless 
there  be  a  clear  repugnancy  between  the 
inferior  and  the  organic  law.  People  y. 
Burbank,  12  Cal.  384. 

13.  The  constitution  is  not  a  grant  of 
power  or  an  enabling  act  to  the  legislature. 
It  is  a  limitation  on  the  general  powers  of 
a  legislative  character,  and  restrains  only 
so  far  as  the  restriction  appears,  either  by 
express  terms  or  by  necessary  influence. 
State  of  California  v.  Rogers,  18  CaL  165. 


n.  Unconstitutionality  op  Laws. 

14.  To  contend  that  a  law  is  unconsti- 
tutional and  not  void,  would  involve  a  le- 
gal solecism  and  the  paradox  of  an  infe- 
rior agent  of  the  government  setting  aside 
the  solemn  mandates  of  the  constitution 
by  an  act  of  ratifi.cation.  Phelan  v.  San 
Francisco  County,  6  Cal.  540. 

15.  To  render  a  law  unconstitutional 
because  oppose<l  to  the  general  policy  of 
the  constitution,  that  policy  must  be  mani- 
fested by  the  terms  of  the  constitution  fix- 
ing with  precision  the  particular  rule,  and 
not  as  gathered  by  general  inference. 
PaUison  v.  Supervisors  of  Tuba  County, 
13  Cal.  182. 


CONSTITUTIONAL  LAW. 


255 


The  Federal  Constitution. — Special  Acts  passed  upon. 


Hr.  The  Federal  Constitution. 

16.  In  determining  the  boundaries  of 
apparently  conflicting  powers  between  the 
States  and  the  general  goyemment,  the 
proper  question  is  not  so  much  what  has 
been  in  terms  reserved  to  the  States,  as 
what  has  been  expressly  or  by  necessary 
implication  granted,  by  the  people  to  the 
national  government.  Each  State  possesses 
ail  the  powers  of  an  independent  and  sov- 
ereign nation,  except  as  far  as  they  have 
been  ceded  away  by  the  constitution. 
People  V.  NagUe,  1  Cal.  234. 

17.  This  State  may  levy  a  poll  tax  to 
aach  extent  as  it  might  deem  expedient 
opon  all  persons  engaged  in  mining  upon 
public  lands,  and  there  is  nothing  in  the 
constitution  of  the  United  States  which 
deprives  the  State  of  the  power  of  impos- 
ing it.     lb.  238. 

18.  The  constitution  of  the  United 
States  gives  no  authority  to  the  supreme 
court  of  the  United  States  to  exercise  ap- 
pellate jurisdiction  over  the  State  courts, 
nor  can  such  authority  be  derived  by  im- 
plication or  construction.  Johnson  v.  Gor- 
don, 4.  Qsl.  369. 

19.  The  provision  of  the  constitution  of 
the  United  Statas  which  gives  congress 
the  power  to  establish  *"'  a  uniform  rule  of 
naturalization,"  is  construed  to  mean  that 
the  rule,  when  established,  shall  be  exe- 
cuted by  the  States.  Ex  parte  Knowles, 
5  Cal.  303. 

20.  The  national  constitution  must  be 
subject  to  the  general  rule,  that  an  instru- 
ment is  to  be  construed  so  as  to  reconcile 
and  give  meaning  and  effect  to  all  its 
parts.    People  v.  Gerke,  5  Cal.  382. 

21.  The  provision  of  the  practice  act 
authorizing  judgment^  personal  and  final, 
against  an  absent  defendant,  for  whom  the 
ooart  has  appointed  ap  attorney  with  priv- 
ilege to  the  defendant  to  come  in  and  deny 
in  six  months,  is  not  in  violation  of  the 
constitution  of  the  United  States  or  of  this 
State.     Ware  v.  Eobinsafij  9  Cal.  111. 

22.  Under  the  treaty  between  the  Unit- 
ed States  and  China  of  July  3d,  1844,  and 
the  act  of  congress  carrying  it  into  effect, 
the  United  States  commissioner  and  con- 
suls constitute  a  judiciary  for  the  govern- 
ment of  the  citizens  of  the  United  States 
in  China,  and  are  governed  by  the  law  of 
nations,  the  laws  of  the  United  States,  the 


common  law,  and  the  decrees  and  regula- 
tions of  the  commissioner,  until  modified 
or  annulled  by  congress ;  and  such  a  judi- 
cial system  is  constitutional.  Forbes  v. 
Scannell,  13  Cal.  281. 


IV,  Special  Acts  passed  upon. 
1.  Those  constittUtOTud. 

23.  The  insolvent  law  of  this  State  is 
not  obnoxious  to  any  provisions  of  the 
constitution.     Clarke  v.  Hay,  6  Cal.  605. 

24.  The  legislature  has  the  constitution- 
al power  to  require  a  less  amount  of  proof 
of  the  authenticity  of  a  judgment  rendered 
in  another  State  than  is  set  forth  in  the  act 
of  congress.  Parke  v.  Williams,  7  Cal.  249. 

25.  It  is  within  the  legitimate  power  of 
the  judiciary  to  declare  the  action  of  the 
legislature  unconstitutional,  where  that  ac- 
tion exceeds  the  limits  of  the  supreme 
law ;  but  the  courts  have  no  means  and 
no  power  to  avow  the  effects  of  nonaction. 
Myers  v.  English,  9  Cal.  349. 

26.  No  provision  of  our  constitution 
delegates  to  the  legislature  the  power  to 
enlarge  the  jurisdiction  of  the  federal 
courts,  and  the  act  of  1855  authorizing 
writs  of  error  from  the  State  courts  to  the 
federal  courts  is  void.  Ferris  v.  Coover, 
11  Cal.  185. 

27.  The  act  of  the  legislature  authoriz- 
ing and  directing  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco 
to  audit  and  allow  the  claim  of  a  judgment 
creditor,  is  not  judicial  in  its  character  and 
is  constitutional.  People  v.  Supervisors  of 
San  Francisco  County,  11  Cal.  211. 

28.  The  statutory  provision  that  excep- 
tion to  the  grand  jury  must  be  made  at  a 
particular  time  is  constitutional.  The  leg- 
islature have  the  right  to  prescribe  rules 
of  practice  in  criminal  or  civil  cases,  and 
among  such  rules  are  provisions  as  to  the 
time  and  mode  of  excepting  to  irregulari- 
ties of  proceeding.  People  v.  Beatty,  14 
Cal.  573 ;  People  v.  Arnold,  15  Cal.  479. 

29.  The  fact  that  the  act  of  1856  au- 
thorizes the  transfer  of  the  convicts  to  pri- 
vate individuals,  and  the  lease  of  the  labor 
of  future  convicts,  does  not  render  the  act 
unconstitutional.  The  power  over  the 
whole  subject  of  punishment  for  crime  is 
vested  in  the  legislature — the  only  limita- 
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tion  being  the  inhibition  against  the  in- 
fliction of  cruel  and  unusual  punishments, 
which  mean  those  of  a  barbarous  charac- 
ter unknown  to  the  common  law.  State  of 
California  v.  McCctuley,  15  Cal.  455. 

30.  The  act  of  April  27th,  1857,  pro- 
hibiting gaming,  is  constitutional.  PeopU 
V.  BeaUy^  14  Cal.  573. 


2.   Those  unconstitutional, 

31.  The  act  of  1855,  imposing  a  tax  of 
fifty  dollars  on  every  person  arriving  in 
this  State  by  sea  who  is  incompetent  to 
become  a  citizen,  is  unconstitutional  and 
void.     People  v.  Downer^  7  Cal.  171. 


V.  Construction  op  the  Constitu- 
tion. 

1.    Art,  I,  Declaration  of  Eights, 


a. 


Sec,  1.  Eight  to  acquire  and  possess 
Property, 


82.  The  constitution  of  this  State  de- 
clares, among  the  inalienable  rights  of 
each  citizen,  that  of  acquiring,  possessing 
and  protecting  property.  This  is  one  of 
the  primary  objects  of  government — ^is 
guaranteed  by  the  constitution,  and  cannot 
be  impaired  by  legislation.  Billings  v. 
Jfall,  7  Cal.  6. 

33.  If  the  treaty  of  Guadalupe  Hidalgo, 
or  the  federal  constitution,  could  be  held 
to  apply  to  laws  concerning  real  estate,  it 
is  apparent  that  the  rule  must  be  extended 
further, 'and  that  all  le^slation  touchinc: 
property,  or  affecting  thf  righte  of  the  ci^ 
izen,  might  be  successfully  attacked,  and 
that  State  sovereignty  would  become  State 
imbecility.     lb. 


h^     Sec,  3.  Trial  by  Jury. 

34.  The  waiver  of  a  trial  by  jury,  as 
guaranteed  by  the  constitution  in  every 
case,  must  appear  affirmatively,  and  not 
by  implication.  Smith  v.  Pollock^  2  Cal. 
94. 

35.  An  act  to  prevent  extortion  in 


office,  passed  March,  1853,  is  not  in  con- 
flict with  the  constitution — ^it  does  not  de- 
prive the  defendant  of  the  right  of  trial 
by  jury.     Ryan  v.  Johnson,  5  Cal.  87. 

36.  The  constitution  provides  that  the 
right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever;  but  a 
jury  trial  may  be  waived  by  the  parties 
in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law.  This  latter  clause  refers 
to  legislation,  and  is  not  given  to  courts 
by  rule  to  refuse  a  jury  trial.  ExUne  v. 
Smith,  5  Cal.  112. 

37.  The  act  of  1860,  providing  for  the 
construction  of  a  State  capitol  at  Sacra* 
mento,  is  not  unconstitutional  because  it 
authorizes  the  compensation  to  the  owners 
for  the  land  taken  to  be  ascertained  by 
commissioners,  and  not  a  jury.  The  pro- 
vision of  the  constitution,  that  ^  the  right 
of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  forever,"  applies  only 
to  civil  and  criminal  cases  in  which  an 
issue  of  fact  is  joined.  The  proceeding 
to  ascertain  the  value  of  plwntiff 's  prop- 
erty, and  the  compensation  to  be  made  to 
him,  is  not  an  action  at  law — ^it  is  an  in- 
quisition on  the  part  of  the  State  for  the 
ascertainment  of  a  particular  fact,  as  pre- 
liminary to  future  proceedings  ;  and  it  is 
only  requisite  that  it  be  conducted  in  some 
equitable  and  fair  mode,  to  be  provided 
by  law,  either  with  or  without  the  inter- 
vention of  a  jury,  opportunity  being  al- 
lowed to  the  owners  or  parties  interested 
in  the  property  to  present  evidence  respect- 
ing its  value,  and  to  be  heard  thereon. 
Koppikus  V.  State  Capitol  Commissioners^ 
16  Cal.  253. 

38.  The  provision  of  the  constitutioa 
relative  to  the  trial  by  jury  relates  to  the 
trial  of  issues  of  fact  in  civil  and  criminal 
proceedings  in  courts  of  justice,  and  has 
no  relation  to  cases  of  equity,  unless  an 
issue  of  fact  be  framed  for  the  jury  under 
the  direction  of  the  court.    /6.  254. 


c. 


Sec,  4.  Free  exercise  and  enjoyment  of 
Eeligious  Worship, 


39.  Our  constitution,  when  it  forbids 
discrimination  or  preference  in  religion, 
does  not  mean  merely  to  guarantee  relig- 
ious toleration,  but  religious  liberty.  Ex 
parte  Newman,  9  CaL  506. 
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40.  The  act  of  April,  1858,  "for  the 
better  observance  of  the  Sabbath,"  is  in 
conflict  with  the  first  and  fourth  sections 
of  article  first  of  the  constitution  of  this 
State,  and  is  therefore  void.     Ih,  510. 

41.  The  constitution  of  this  State  will 
not  tolerate  anj  discrimination  or  prefer- 

.  ence  in  favor  of  any  religion ;  and  so  far 
as  the  common  law  conflicts  with  this  pro- 
vision it  must  yield  to  the  constitution. 
Ih.  512. 


d*     Sec.  8.  Rights  of  Persons, 
a.  In  criminal  trials. 

42.  A  prisoner  was  indicted  and  tried 
for  murder,  and  found  guilty  of  man- 
slaughter only,  which  verdict  the  api>ellate 
court  set  aside  for  irregularity :  held,  that 
the  conviction  for  manslaughter  is  an  ac- 
quittal for  murder;  and  that  any  law 
which  would  compel  a  party  to  be  retried 
for  murder,  in  order  to  escape  the  minor 
ofiense,  thereby  putting  the  party  "  twice 
in  jeopardy  for  Uie  same  ofiense,"  is  un- 
constttutionaL  People  v.  Gilmore^  4  Cal. 
378 ;  Peojde  v.  Backus,  5  Cal.  278. 

43.  The  constitution  directs  that  a  cul- 
prit shall  be  presented  by  indictment,  not 
the  accused  by  his  true  name,  but  the 
person  himself,  leaving  the  precise  form 
or  words  to  be  determined  by  the  legisla- 
ture.   People  V.  Kelly,  6  Cal.  213. 

44.  Where  a  defendant  was  indicted 
and  convicted  of  murder,  and  on  appeal  a 
new  trial  was  ordered  on  the  ground  of 
objection  to  a  juror,  whereupon,  on  motion 
of  the  prosecution,  the  indictment  was  set 
aside  on  account  of  irregularities  in  the 
summoning  and  empanneling  of  the  grand 
jury,  and  subsequently  a  new  indictment 
WMfoand  against  him  bj  another  grand 
jury,  under  which  the  prisoner  was  con- 
victed: held,  that  the  second  trial  and 
conviction  did  not  put  the  prisoner  "  twice 
in  jeopardy  for  the  same  ofiense,"  as  it  is 
apparent  that  the  prisoner  was  not  put  in 
jeopardy  by  the  first  trial,  which  had  been 
held  to  be  erroneous.  People  v.  Marchj 
6  Cal.  546. 

45.  The  amendatory  act  of  1855  pro- 
vides that  ^  the  testimony  given  by  a  wit- 
ness shall  in  no  instance  be  given  against 
himself  in  any  criminal  prosecution,"  and 
the  witness  is  bound  to  answer  any  ques- 

17 


tion  pertinent  to  the  i. -^^ue,  being  thus  pro- 
tected as  contemplated  by  the  constitution. 
ExpciHe  Pawe,  7  Cal.  185. 

46.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel,  against  their 
consent,  a  limitation  of  time  for  argument 
before  the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  that  the  prisoner 
was  deprived  of  the  opportunity  of  a  full 
defense,  for  this  is  his  constitutional  right, 
without  which  he  cannot  be  lawfully  con- 
victed.    People  V.  Keenan,  13  Cal.  584. 


b.  Condemnation  of  private  property  for 

pvUic  use. 

47.  The  destruction  of  a  building  to  stop 
the  spread  of  a  conflagration  cannot  be 
deemed  a  taking  of  private  property  for 
public  use,  within  the  meaning  of  that 
clause  in  the  constitution  which  prohibits 
such  taking  without  just  compensation. 
Dunbar  v.  City  of  San  Francisco,  1  Cal. 
357 ;  Surrocco  v.  Geary,  3  Cal.  73. 

48.  Parties  in  possession  of  land  are 
entitled  to  compensation  therefor  before  it 
can  be  taken  for  public  use.  Gunier  v. 
Geary,  1  Cal.  65 ;  City  of  San  Francisco 
V.  Scott,  4  Cal.  116;  Sacramento  Valley 
R.  R.  Co.  V.  MoffaU,  6  Cal.  75 ;  Mc  Cann 
V.  Sierra  County,  7  Cal.  1 24 ;  Colton  v.  Ros- 
si,  9  Cal.  599  ;  Mc  Cauley  v.  Weller,  12  Cal. 
528, 531 ;  Bensley  v.  Mountain  Lake  Water 
Co.,  13  Cal.  313 ;  Johnson  v.  Alameda 
County,  14  Cal.  107 ;  People  v.  Brooks^ 
16  Cal.  47. 

49.  The  act  of  1860  providing  for  the 
construction  of  a  State  capitol  at  Sacra- 
mento is  not  unconstitutional  because  it 
provides  that  the  compensation  to  the 
owners  of  the  land  taken  shall  be  ascer- 
tained by  three  commissioners,  and  thus 
deprives  the  owners  of  the  right  to  a  jury 
trial.  The  provisions  of  the  constitution 
that  "  the  right  of  trial  by  jury  shall  be 
secure  to  all,  and  remain  forever  invio- 
late," applies  only  to  civil  and  criminal 
cases  in  which  an  issue  of  fact  is  joined. 
The  proceedings  to  ascertain  the  value  ot 
property,  under  the  act  of  1860,  and  the 
compensation  to  be  made,  is  not  an  action 
at  law.  It  is  an  inquisition  for  the  ascer- 
tainment of  a  particular  fact,  as  prelimin- 
ary to  future  proceedings,  and  it  is  only 
requisite  that  it  be  conducted  in  some 
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equitable  and  fair  mode,  to  be  provided 
by  law,  either  with  or  without  a  jury,  op- 
portunity being  allowed  to  owners  and 
parties  interested  in  the  property  to  give 
evidence  as  to  its  value,  and  to  be  heard 
thereon.  Kopptkus  v.  StcUe  Capital  Com- 
missiwiersy  16  Gal.  253. 


e.     Sec.  15.  No  Imprisonment  for  Debt 
except  for  Fraud. 

50.  In  an  action  to  recover  money  re- 
ceived by  a  person  as  agent,  he  cannot  be 
arrested  without  showing  some  fraudulent 
conduct  on  his  part,  or  a  demand  on  him 
by  the  principal,  and  a  refusal  by  him  to 
pay.  An  arrest  in  such  a  case  is  prohib- 
ited by  section  fifteen,  article  first,  of  the 
constitution.  Ex  parte  Holdforth^  1  Cal. 
440 ;  Ex  parte  Prader,  6  Cal.  240. 

51.  An  assault  and  battery  is  not  a  case 
of  ihiud  warranting  imprisonment,  in  the 
sense  that  term  is  employed  by  the  con- 
stitution. Neither  can  it  be  made  so  by 
the  legislature,  and  the  judgment  is  a  debt 
as  much  as  though  recovered  in  an  action 
of  assumpsit,     lb. 

52.  The  constitution  of  California  pro- 
hibits imprisonment  for  debt  except  in 
cases  of  fraud ;  consequently  every  intend- 
ment must  be  in  favor  of  the  liberty  of 
the  subject  and  his  right  to  trial  by  jury, 
which  is  likewise  secured.  Matoon  v.  Eder, 
6  Cal.  60 ;  Ex  parte  Prader,  6  Cal.  240. 


f     Sec.  1 6.  No  ex  post  facto  Law,  or  Law 
impairing  the  obligation  of  Contracts. 

53.  An  act  which  divests  the  creditor 
of  his  hen,  exempts  the  property  of  the 
judgment  debtor  from  execution,  and 
places  it  in  the  hands  of  trustees,  with 
power  to  sell  if  they  think  proper,  and 
compels  the .  creditor  to  submit  to  a  delay 
of  twenty  years,  with  no  security,  impairs 
the  obligation  of  the  contract,  and  is  un- 
constitutional and  void.  Smith  v.  Morse, 
2  Cal.  553. 

54.  The  act  of  May  Ist,  1851,  funding 
the  debt  of  the  city  of  San  Francisco,  is 
unconstitutional  so  far  as  it  affects  the 
rights  of  judgment  creditors,     lb.  567. 

55.  The  suspension  of  the  statute  of 


remedies  or  any  part  thereof  existing  when 
the  contract  was  made,  is  more  or  less  im- 
pairing the  obligation  of  the  contract,  and 
therefore  unconstitutionaL  Tliome  v-  City 
of  San  Francisco,  4  Cal.  131. 

56.  An  act  to  fund  the  debt  of  a  county 
does  not  impair  the  obligation  of  contracts, 
and  is  not,  therefore,  unconstitutional ;  the 
obhgation  to  pay  is  fully  acknowledged, 
and  the  right  to  secure  the  whole  amount 
of  his  debt  is  unaffected.  Hunsaker  v. 
Borden,  5  Cal.  289. 

57.  The  provisions  of  the  "settler's  act'* 
of  1856,  requiring  the  party  recovering 
in  ejectment  to  pay  the  defendant  the  value 
of  his  improvements,  it  seems  are  not  in 
violation  of  the  provisions  of  the  Federal 
constitution  prohibiting  States  from  passing 
laws  impairing  the  obligation  of  contracts. 
Billings  v.  HaJ/.,  7  Cal.  6- 

58.  The  legislature  is  without  power  to 
affect  past  contracts  or  to  alter  or  destroy 
the  nature  and  tenure  of  estates.  Dewey 
V.  Lambier,  7  Cal.  348. 

59.  The  forty-first  section  of  the  record- 
ing act  relative  to  conveyances  made  be- 
fore the  passage  of  the  act  requiring  them 
to  be  recorded  is  not  in  violation  of  the 
constitution  of  the  United  States  nor  of 
this  State,  as  it  does  not  impair  the  obli- 
gation of  contracts,  but  merely  establishes 
what  shall  be  constructive  notice  to  third 
parties ;  nor  does  it  divest  vested  rights, 
but  only  introduces  a  rule  for  the  subse- 
quent protection  of  the  rights  of  parties. 
Stafford  v.  Lick,  7  Cal.  487. 

60.  The  provisions  of  the  consolidation 
act  of  1856,  requiring  that  the  sinking  fund 
created  by  the  act  of  1851  should  be  first 
exhausted  by  the  redemption  of  the  certif- 
icates of  stock  before  the  treasurer  should 
make  payment  annually  of  the  sum  of 
$50,000,  set  apart  by  the  first  act  for  the 
payment  of  interest  and  for  the  sinking 
fund,  are  unconstitutionaL  People  v.  Woods, 
7  Cal.  584. 

61.  The  power  to  impose  conditions 
after  a  contract  is  once  perfect  and  com- 
plete is  a  power  to  impair  its  obligations, 
and  this  the  constitution  of  the  United 
States  and  of  this  State  have  prohibited. 
Robinson  v.  Magee,  9  Cal.  84. 

62.  The  provisions  of  the  act  of  April 
27th,  1855,  requiring  all  persons  holding 
certain  warrants  upon  the  treasurer  of 
Calaveras  county  to  present  the  same  for 
registry  before  a  certain  day,  or  be  forever 
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barred  from  enforcing  the  payment  thereof, 
are  therefore  unconstitutional.     lb.  85. 

^.  The  provision  of  the  constitution 
vkich  prohibits  the  passage  of  any  law 
impairing  the  obligation  of  contracts  re- 
lates solely  to  contracts  between  individu- 
ak,  and  not  between  individuals  and  the 
State.     Mtfer$  v.  English,  9  Cal.  349. 

64.  It  is  well  settled  that  a  judgment 
rendered  in  one  State,  and  upon  which 
gait  is  instituted  in  another,  is  a  contract 
in  the  sense  of  the  constitution.  Scar- 
hortmgh  v-  Dugan,  10  Cal.  308. 

65.  The  act  of  May  1st,  1851,  author- 
izing the  ^  funding  of  the  floating  debt  of 
the  city  of  San  Francisco,  and  to  provide 
for  the  payment  of  the  same,"  is  constitu- 
tional. The  amendment  that  the  commis- 
gioners  may  purchase  stock  at  five  per 
cent,  above  par  does  not  affect  injuriously 
the  creditors  under  the  act  of  1 85 1 .  Thorn- 
ion  V.  Hooper,  14  Cal.  11. 

66.  This  act  of  1851  is  a  law  as  well 
as  a  contract,  and  those  provisions  which 
are  mere  modes  of  giving  effect  to  the 
substantial  purpoi^es  of  the  act  may  be  re- 
vised and  altered.  The  constitution  for- 
bids impairing  the  obligation  of  contracts, 
but  does  not  inhibit  legislation  respecting 
them.     Ih. 

67.  An  act  denying  a  right  of  sale  for 
the  enforcement  of  the  contract  would 
probably  be  such  a  vital  assault  upon  the 
obligation  as  practically  to  destroy  it,  and 
therefore  be  unconstitutional.  But  a  re- 
peal of  a  right  of  redemption — in  other 
words,  an  act  making  a  sale  absolute  in- 
stead of  conditional — would  not  impair 
the  contract.  Tuolumne  Redemption  Go. 
V.  Sedgwick,  15  Cal.  524. 

68.  It  is  said  that  the  requirement  of 
the  statutes  as  to  the  previous  approval  of 
the  board  of  examiners  merely  affects  the 
remedy  of  State  warrants.  This  is  not 
so.  On  the  contrary,  the  requirement  op- 
erates directly  upon  the  contitict  itself,  in- 
terpolating a  new  term  and  changing  the 
abs^olute  right  of  the  lessee  to  the  warrants 
into  a  conditional  and  dependent  one. 
But  admitting  that  the  requirement  re- 
lates only  to  the  remedy — ^that  remedy  is 
so  changed  by  it  as  to  materially  impair 
the  right;  and  legislation  producing  this 
result  is  as  much  w^ithin  the  inhibition  of 
the  constitution  as  if  it  directly  assailed 
the  right-    People  v.  Brooks,  16  Cal.  31. 

69.  The  grantees  under  the  act  ^^  to  pro- 1 


vide  for  the  construction  of  canals  and  for 
draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  Valley," 
passed  April  11,  1857,  having  surveyed 
the  lines  of  the  canals  mentioned  therein, 
and  commenced  the  work  of  excavating 
one  of  them,  and  continued  the  same  with- 
in and  during  the  year  after  the  passage 
of  the  act,  have  brought  themselves  with- 
in the  first  section  thereof,  and  secured  the 
right  to  proceed  with  the  reclamation ; 
and,  when  this  is  accomplished,  to  take 
one-half  of  the  lands.  And  if  within  the 
five  years  limited  in  the  act,  the  reclama- 
tion be  effected,  the  title  to  the  alternate 
sections  designated  will  vest  in  the  grant- 
ees absolutely.  With  the  contract  and  the 
rights  of  the  grantees  thereunder  acquired 
by  this  part  performance  of  its  considera- 
tion, the  legislature  cannot  interfere. 
They  are  protected  by  both  the  federal 
and  the  State  constitutions.  The  act  of 
April  20th,  1858,  repealing  the  act  of 
April  11th,  1857,  making  this  grant,  and 
declaring  the  rights  and  privileges  there- 
under forfeited,  is  unconstitutional  and 
void.     Montgomery  v.  Kasson,  1 G  Cal.  194. 


g.     Sec.  17.  Foreigners  to  enjoy  and  in- 
herit Property. 

70.  Aliens  cannot  be  said  to  have  any 
property  to  enjoy  in  the  mineral  or  public 
land  by  which  the  constitution  of  the  State 
would  guarantee  them  against  taxation  for 
working  and  extracting  the  metals  there- 
from.    People  V.  Naglee,  1  Cal.  252. 

71.  Tlie  provisions  of  the  constitution 
giving  to  aliens  who  are  bona  fide  resi- 
dents the  right  to  inherit,  by  the  rules  of 
construction,  exclude  nonresident  aliens. 
Siemssen  v.  Bofer,  6  Cal.  253. 

72.  The  constitution  expressly  prohibits 
nonresident  aliens  from  inheriting,  and 
being  thus  incapacitated,  they  cannot 
maintain  an  action  of  ejectment  for  lands 
devised  or  bequeathed.     Ih.  254. 

73.  The  seventh  section  of  the  first  ar- 
ticle of  the  constitution  of  this  State  only 
removes  the  disability  of  alienage  to  such 
foreigners  as  are  bona  fide  residents  of  the 
State ;  it  leaves  the  right  of  nonresident 
foreigners,  in  respect  to  real  property,  as 
it  exists  at  common  law.  Farreli  v.  jEw- 
right,  12  Cal.  456. 
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74.  The  constitution  gives  to  the  bona 
fide  resident  alien  certain  rights  which 
may  be  enlarged,  but  cannot  be  abridged 
by  the  legislature.*  State  of  California 
V.  Rogers,,  13  Cal.  165. 


h.     Sec,  18.  No  Slavery. 

75.  By  virtue  of  their  police  power,  the 
States  possess  jurisdiction  to  arrest  and 
restrain  fugitive  slaves  and  to  remove 
them  from  their  borders,  but  not  so  as  to 
obstruct  the  owner  in  reclaiming  his  slave 
under  the  constitution  of  the  United 
States.  Ex  parte  Perkins,  2  Cal.  434. 
.  76.  If  the  constitution  of  the  State  does 
abolish  slavery  and  affirm  the  Mexican 
law,  and  if  she  have  the  power  to  control 
her  own  internal  police  as  fully  before  as 
after  her  recognition  by  the  other  States, 
yet  it  does  not  follow  that  upon  her  admis- 
sion into  the  Union  she  will  have  any  au- 
thority to  impair  the  obligation  of  rights 
subsisting  under  the  federal  constitution. 
lb. 

77.  The  right  of  transit  through  each 
State  with  every  species  of  property 
known  to  the  constitution  of  the  United 
States  and  recognized  by  that  paramount 
law,  is  secured  by  that  instiniment  to  each 
citizen,  and  does  not  depend  upon  the  un- 
certain and  changeable  ground  of  mere 
comity.     Ex  parte  Archy,  9  Cal.  1 65. 

78.  To  allow  mere  visitors  to  this  State 
for  pleasure  or  health  to  bring  with  them 
as  personal  attendants  their  own  slaves,  is 
not  any  violation  of  the  end  contemplated 
by  the  constitution  of  this  State.     Ih,  166. 


2.     Art,  IL  Right  of  Suffrage, 
a.     Sec.  1.    Who  may  vote, 

79.  The  mere  fact  that  a  man  is  a  sol- 
dier in  the  United  States  army  does  not 
disqualify  him  from  voting  in  this  State. 
But  he  cannot  vote  unless  he  has  been  a 
citizen  of  the  State  and  of  the  county  in 
which  he  votes  for  the  constitutional  pe- 
riod.    People  V.  Riky^  15  Cal.  49. 

80.  And  a  mere  residence  or  sojourn  in 

*The  act  of  April  Uth,  1856.  enlanred  the  powers  of  In- 
heritance, and  extended  It  to  nonresident  aliens. 


the  county  as  a  soldier  does  not  make  him 
a  citizen,  or  prove  him  to  be  such.  The 
rule,  as  fixed  by  the  constitution,  is  that 
the  fact  of  such  sojourn  or  residence  as  a 
soldier  neither  creates  nor  destroys  citi- 
zenship— ^leaving  the  political  status  of 
the  soldier  where  it  was  before.  lb. 
See  Aliens,  Naturalization,  Vote. 


b.     Sec.  6.  Elections, 

81.  An  election  cannot  take  place  under 
the  constitution  without  statutory  regula- 
tion.    People  V.  Weller,  11  Cal.  60. 

See  Election. 


3.     Art,  III,  Distribution  of  Powers. 

82.  The  constitution  forbids  not  only 
the  exercise  of  the  functions  of  one  de- 
partment by  any  other  department,  but 
it  has  gone  further,  and  to  secure  the  com- 
plete integrity  of  each,  has  by  the  third 
article  expressly  forbidden  persons  charged 
with  the  powers  of  one  from  exercising 
duties  properly  belonging  to  another  de- 
partments Burgoyne  v.  Supervisors  of  Scm 
Francisco  County,  5  Cal.  21 ;  People  v. 
Town  of  Nevada,  6  Cal.  144. 

83.  That  portion  of  an  act  prescribing 
that  no  injunction  shall  be  issued  against 
the  commissioners  appointed  for  the  sale 
of  the  State  interest  within  tiie  water  line 
of  San  Francisco  is  unconstitutional,  as  il 
exercises  judicial  functions.  Guy  v.  Jfer- 
tnance,  5  Cal.  74. 

84.  Where  discretion  exists,  the  power 
of  each  is  absolute,  but  there  is  no  discre- 
tion where  rights  have  vested  under  the 
constitution,  or  by  existing  laws.  The 
legislature  can  pass  such  laws  as  it  may 
judge  expedient,  subject  only  to  the  pro- 
hibitions of  the  constitution.  If  it  over- 
step those  limits  and  attempt  to  impair 
the  obligation  of  contracts,  or  to  pass  ex 
post  facto  laws,  or  grant  special  acts  of 
incorporation  for  other  than  municipal 
purposes,  the  judiciary  will  set  aside  its 
legislation  and  protect  the  rights  it  has 
assailed.  Within  certain  limits  it  is  inde- 
pendent ;  when  it  passes  over  those  limits 
its  power  for  good  or  ill  is  gone.  People 
V.  Brooh,  16  Cal.  39. 
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85.  The  fourth  article  of  the  constitu- 
tion reads  as  follows :  ^  The  powers  of  the 
goremment  of  the  State  of  California 
shall  be  divided  into  three  separate  de- 
partments— ^the  legislative,  the  executive 
and  judicial — and  no  person  charged  with 
the  exercise  of  powers  properly  belonging 
to  one  of  these  departments  shall  exercise 
any  functions  appertaining  to  either  of  the 
others,  except  in  the  cases  hereinafter  ex- 
pressly directed  or  permitted.**  There  is 
nothing  in  this  distribution  of  powers 
which  places  either  department  above  the 
law,  or  makes  either  independent  of  the 
other.  It  simply  provides  that  there  shall 
be  separate  departments,  and  it  is  only  in 
a  restricted  sense  that  they  are  independ- 
ent of  each  other.     Jb, 


4.    Art  IV.  LegisUuive   Department, 

a.     Sec.  3.  Members  of  Agsembly. 

86.  The  legislature  has  power  so  to 
change  the  assembly  districts  as  to  join 
two  counties  in  one  district  People  v. 
HiU,7  CsL  104. 


h.     Sec.  17.  Approved  of  Bills, 

87.  The  court  may  go  behind  the  record 
evidence  of  a  statute  and  inquire  whether 
it  was  passed  or  approved  in  accordance 
with  the  constitution.  Fowler  v.  Pierce, 
2Cal.  171. 

88.  The  constitution  provides  that  if 
any  bill  presented  to  the  governor  (hav- 
ing passed  both  houses  of  the  legislature) 
shall  not  be  returned  within  ten  days  after 
it  shall  have  been  presented  to  him — Sun- 
days excepted — the  same  shall  become  a 
law  in  tike  manner  as  if  he  had  signed  it, 
unless  the  legislature  by  adjournment  pre- 
vent such  return.  Price  v.  WJntman,  8 
Cal.  415  ;  overruling  People  v.  Whitman^ 
6  Cal.  660. 


c    See,  21.  No  person  eligible  who  holds 
a  lucrative  Federal  office, 

89.  The  federal  office  of  surveyor  gene- 
ral is  a  ^  lucrative  office,"  and  the  office  of 


comptroller  of  the  State  an  **  office  of 
profit,"  under  the  twenty-first  section  of 
article  fourth  of  the  constitution  of  this- 
State.     People  v.  Whitman^  10  Cal.  43. 

90.  Under  the  twenty-first  section  of 
article  four  of  the  constitution  of  this 
State,  a  person  holding  the  federal  office 
described  in  that  section  is  incapable  of 
being  elected  to  a  State  office  ;  he  cannot 
receive  votes  cast  so  as  to  give  him  a  right 
to  take  the  State  office  upon  or  after  re- 
signing the  federal  office.  The  word 
^^  eligible  "  in  this  section  means  capable 
of  being  chosen — ^the  subject  of  selection 
or  choice.     Searcy  v.  Grow,  15  Cal.  121. 

91.  The  term  "  compensation  "  in  sec. 
21,  art  4,  of  the  constitution  of  this  State, 
means  the  income  of  the  office,  not  the 
profit  over  and  above  the  necessary  ex- 
penses of  the  office.     lb,  123. 


d.     Sec,  22.  No  money  to  be  drawn  from 
the  treasury  but  as  appropriated, 

92.  When  the  constitution,  therefore, 
says  that  '^  no  money  shall  be  drawn  from 
the  treasury  but  in  consequence  of  appro- 
priations made  by  law,"  it  only  means  that 
no  money  shall  be  drawn  except  in  pur- 
suance of  law.  People  v.  Brooks,  16  Cal. 
28. 

93.  To  an  appropriation  within  the 
meaning  of  the  constitution,  nothing  more 
is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall 
be  paid.  It  is  not  essential  to  its  validity 
that  funds  to  meet  the  same  should  be  at 
the  time  in  the  treasury.  As  a  matter  of 
fact,  there  have  seldom  been  in  the  treas- 
ury the  necessary  funds  to  meet  the  several 
amounts  appropriated  under  the  general 
appropriation  acts  of  each  year.  The  ap- 
propriation is  made  in  anticipation  of  the 
receipt  of  the  yearly  revenues.     lb. 


e. 


Sec,  25.   Every  Law  to  embrace   but 
one  object. 


94.  The  constitution  requires  that  every 
law  enacted  by  the  legislature  shall  em- 
brace but  one  object,  and  that  shall  be 
expressed  in  the  title.  A  law  is  constita 
tional  in  view  of  this  section,  where  the 
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subjects  embraced  in  the  same  statute,  and 
not  expressed  by  the  title,  hare  con^ruity 
or  proper  connection.  De  Witt  v.  City  of 
San  Franctaco^  2  Cal.  299. 

95.  The  constitution  of  the  State  is  not 
to  be  considered  «s  a  grant  of  power,  but 
rather  as  a  restriction  upon  the  powers  of 
the  legislature ;  and  that  it  is  competent 
for  the  legislature  to  exercise  all  powers 
not  forbidden  by  the  constitution  of  the 
State,  or  delegated  to  the  general  govern- 
ment, or  prohibited  by  the  constitution  of 
the  United  States.  People  v.  Coleman^  4 
Cal.  49  ;  Thompson  v.  Williams^  6  Cal. 
89. 

96.  The  provision  that  "  every  law  en- 
acted by  the  legislature  shall  embrace  but 
one  subject,  which  shall  be  expressed  in 
the  title,"  is  mei'ely  directoiy,  and  does 
not  nullify  laws  passed  in  violation  of  it. 

Washington  v.  Page,  4  Cal.  388. 

97.  A  legislature  may  exercise  all  pow- 
ers not  prohibited  to  them  by  the  constitu- 
tion ;  except,  perhaps,  in  the  single  case  of 
acts  coutrai'y  to  natural  justice ;  and  even 
this  exception  has  more  foundation  in  the 
speculation  of  moralists  than  the  deci.<4ions 
of  wise  jurists.  People  v.  Bigler,  5  Cal. 
27. 

98.  Under  the  constitution  of  this  State 
the  amendment  of  a  statute  opei*ate8  as  an 
absolute  repeal  of  the  old  statute  or  sec- 
tion so  amended,  even  if  the  amendment 
takes  nothing  away  from  the  old  law,  but 
merely  adds  a  proviso  in  certain  cases. 
Billings  v.  Harvey,  6  Cal.  383. 

99.  Whether  there  is  any  restriction 
upon  legislative  power  irrespective  of  the 
constitution,  is  a  question  upon  which 
ethical  and  political  writers  have  differed. 
Billings  v.  HaU,  7  Cal.  10. 

100.  It  is  an  express  restriction  upon 
the  powers  of  the  legislative  department 
so  full,  clear,  definite  and  certain,  that  it 
would  seem  to  need  no  application  of  legal 
rules  of  construction ;  and  where  the  lan- 
guage of  the  constitution  is  express,  and 
the  intent  plain,  there  is  no  power  in  the 
judicial  department  to  set  it  aside,  what- 
ever inconvenience  may  result  from  a 
legitimate  application  of  the  provision. 
Nougues  v.  Bouglass,  7  Cal.  66. 

101.  The  twenty -fifth  section  of  art.  4  of 
the  constitution,  which  requires  that  every 
law  enacted  by  the  legislature  shall  em- 
bnice  but  one  object,  and  that  shall  be 
embraced  in  the  title,  is  merely  directory ; 


it  does  not  defeat  laws  passed  in  yiolation 
of  it.    Pierpont  v.  Grouchy  10  Cal.  316. 


/,     Sec,  31.  Formation  of  Corporations, 

102.  The  31st  section  of  the  4th  arti- 
cle of  the  constitution  provides  that  corpo- 
rations may  be  formed  under  general  laws, 
but  shall  not  be  created  by, special  act,  ex- 
cept for  municipal  purposes:  held,  that 
the  term  ''  municipal  purposes  "  is  limited 
to  governmental  and  cannot  be  extended 
to  commercial  purposes.  Low  v.  City  of 
Marysmlle,  5  Cal.  216. 


g.     Sec,  37.   Organization  of  Oiiies. 

103.  There  is  no  constitutional  inhibi- 
tion against  incorporating  a  portion  of  the 
inhabitants  of  a  county  as  a  city,  or  creat- 
ing a  county  out  of  the  territory  of  a  city ; 
as  a  consolidation,  the  very  necessity  of  the 
case  both  permits  and  demands  iL  Peo^ 
pie  V.  HiU,  7  Cal.  103 ;  People  v.  Muilins^ 
10  Cal.  21 ;  People  v.  Beattyy  14  CaL  572. 


5.     Art,  V,  Executive  Department, 

a.     Sec,  2.  Mection  of  a  Governor,. 

104.  The  constitution  is  just  as  clear 
and  express  that  the  governor  shall  hold 
his  office  until  his  successor  is  qualified,  as 
it  is  that  he  shall  hold  it  two  years  from 
the  time  of  his  installation.  People  v. 
Whitman,  10  Cal.  44. 


b.     Sec,  8.   Governor  to  fU  vacant  offices, 

105.  The  constitutional  power  of  filling 
vacancies  vested  in  the  governor  applies 
only  to  vacancies  occurring  under  circum- 
stances when  the  original  appointing  or 
electing  power  cannot  act.  People  v.  Fitch, 
1  Cal.  535. 

106.  Such  power  is  limited  by  the  pe- 
riod when  the  people  or  the  legislature  can 
elect  or  appoint,  on  the  arrival  of  which 
his  power  ceases,  and  the  right  of  appoint- 
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ment  returns  to  the  original  appointing 
power.     Jb, 

107.  The  power  to  remove  an  officer  is 
an  incident  to  the  power  to  appoint^  as  a 
general  proposition,  and  is  made  so  ex- 
pressly by  the  constitution.  People  v. 
aU,  7  Gal.  102. 

108.  The  power  of  a  governor  to  fill  a 
Tacancy  in  an  office  is  not  derived  from 
die  statute,  but  irom  article  5,  section 
8  of  the  constitution,  and  that  the  ap- 
pointee of  the  executive  would  only  hold 
antil  an  election  by  the  next  legislature. 
People  Y.Langdan^  8  Cal.  12. 

109.  It  would  seem  the  evident  intent 
of  the  constitution  is  to  limit  the  execu- 
dve  patronage,  and  where  the  term  of  an 
office  is  fixed  by  the  constitution  or  a  stat- 
ute, the  power  of  a  removal  does  not  exist 
in  the  executive.  People  v.  Mtzner,  7  Cal. 
528 ;  People  v.  Whitman,  10  Cal.  46. 

110.  To  constitute  the  ^holding"  of  an 
ofiioe  within  the  meaning  of  the  constitu- 
tion, there  must  be  a  concurrence  of  two 
wills — ^that  of  the  appointing  power  and 
that  of  the  person  appointed.  The  ap- 
pointment is  complete  when  the  commis- 
sion is  duly  issued,  but  the  i>erson  ap- 
pointed is  required  to  give  bonds  and  take 
the  oath  of  office  before  he  can  possess  the 
office.  These  acts  constitute  a  condition 
|M«eedent  to  the  holding  the  office.  Peo- 
ple V.  Whitman,  10  Cal.  43. 

111.  Where  the  constitution  clearly  en u- 
merates  the  events  that  shall  constitute  a 
vacancy  in  a  particular  office,  we  must  sup- 
pose all  other  causes  of  vacancy  excluded, 
especially  when  this  construction  can  lead 
Co  DO  injurious  consequencss.     lb,  45. 


c.    Sec.  16.    Vacanct/  in  the  office  of  Gov- 
ernor. 

112.  The  constitution  itself  clearly  de- 
fines the  sense  of  the  phrase  "  vacancy"  of 
the  ofiice  of  governor,  as  used  in  the  16th 
section,  by  si)ecifically  enumerating  in  the 
succeeding  section  the  instances  which 
devolve  the  duties  of  the  executive  upon 
the  lieutenant  governor.     lb. 


d.     Sec.  18.  State  Officers. 
113.  It  is  part  of  the  constitutional  pol- 


icy of  this  State  that  all  elective  officers 
connected  with  the  executive  department 
of  the  government  shall  be  elected  at  the 
same  time  and  place  and  in  the  same  man- 
ner.   People  V.  Meloney,  15  Cal.  62. 

114.  A  controller  mu^  be  elected  bien- 
nially, at  the  same  time  and  place  and  in 
the  same  manner  with  the  governor  and 
lieutenant  governor,  and  an  appointment 
of  a  controller  by  the  governor  before  this 
biennial  general  election,  whatever  its  ef- 
fect otherwise,  cannot  defeat  this  constitu- 
tional policy,  nor  deprive  the  people  of 
their  right  to  fill  the  office  of  controller  at 
such  election.     lb. 


6.     Art.  VI.  Judicial  Department, 
a.     Sec.  1.   Courts  of  the  State. 

115.  Where  the  statute  fails  to  provide 
for  an  appeal,  the  party  must  bring  him- 
self within  the  constitutional  provisions  of 
appeals,  or  the  judgment  of  the  court  be- 
low will  be  final  and  conclusive.  Webb  v. 
Hanson,  3  Cal.  68 ;  lb.  105. 

116.  The  constitution  of  the  State  rec- 
ognizes a  distinction  between  law  and 
equity.     Smith  v.  Powe,  4  Cal.  7. 

117.  Each  branch  of  the  judicial  de- 
partment had  its  functions  assigned  by  the 
constitution  and  was  beyond  the  control  of 
either  of  the  other  departments  of  the 
government  as  far  as  its  powers  and  juris- 
diction are  concerned.  Parsons  v.  Tuol- 
umne County  Water  Co.,  5  Cal.  44. 

118.  The  superior  court  of  San  Fran- 
cisco, as  an  inferior  municipal  court,  is  a 
constitutional  court  Scale  v.  Mitchell,  5 
Cal.  403. 

119.  The  distribution  of  power  among 
the  several  courts  enumerated  in  the  con- 
stitution embraces  all  cases  of  ordinary 
judicial  cognizance,  whether  of  law  or 
equity,  or  criminal,  or  such  as  pertain  to 
the  administration  of  estates  of  deceased 
persons,  or  such  as  may  not  be  classed  as 
those  belonging  to  law  or  equity,  but  are 
such  special  cases  as  the  legislature  may 
prescribe.     Zander  v.  Goe,  5  Cal.  232. 

120.  Where  the  constitution  does  not 
limit  the  jurisdiction  of  the  various  courts 
of  this  State  to  a  particulcn*  class  of  cases 
or  subject  matter,  and  jurisdiction  in  cer- 
tain cases  is  not  cohferred  exclusively  up- 
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on  any  particular  court,  the  same  may  be 
disposed  of  among  the  various  courts  as 
the  legislature  may  think  proper.  (?  CaU 
laghan  v.  Booth,  6  Cal.  67. 

121.  The  superior  court  of  the  city  of 
San  Francisco,  which  was  created  under 
the  power  of  the  constitution,  *'  to  estab- 
lish such  municipal  and  other  inferior 
courts  as  may  be  deemed  necessary,"  is  a 
municipal  court,  whose  jurisdiction  need 
not  necessarily  be  confined  to  its  munici- 
pality, and  the  act  extending  its  jurisdic- 
tion so  as  to  let  its  process  run  beyond  its 
territory  is  constitutional.  Hickman  v. 
0*Neal,  10  Cal.  294 ;  overruling  Meyer  v. 
Kalkman,  6  Cal.  589. 


b.     Sec.  2.  Judges  of  the  Supreme  (hurt, 

122.  The  unconstitutionality  of  the  stat- 
ute empowering  the  Grovemor  to  commis- 
sion a  person  as  judge  of  the  supreme 
court  during  the  temporary  absence  of  one 
of  its  judges  fully  discussed.  People  v. 
WelUy  2  Cal.  198,  610. 


c.     Sec,  4.  Jurisdiction  of  the  Supreme 

Court, 

123.  The  constitution  of  the  State  con- 
fers the  authority  of  peace  officers  upon 
the  justices  of  the  supreme  court  and  the 
district  judges.  People  v.  Smithy  1  Cal.  13. 

124.  The  supreme  court  has  no  juris- 
diction in  cases  where  the  matter  in  dis- 
pute is  less  than  two  hundred  dollars,  nor 
has  the  constitution  which  defined  this 
jurisdiction  excepted  those  cases  pending 
before  its  adoption.  Luther  v.  Ship  Apollo, 
1  Cal.  16. 

125.  The  legislature  has  not  provided 
the  supreme  court  with  a  jury  in  any  case, 
nor  authorized  it  to  cause  an  issue  of  facts 
to  be  made  up  in  that  court  and  referred 
to  another  court  for  trial.  All  issues  of 
fact  are  to  be  tried  in  the  inferior  courts 
of  this  State.  Ms  parte  the  Attorney  Gen- 
eral, 1  Cal.  87. 

126.  The  constitution  has  not  clothed 
the  supreme  court  with  the  powers  and 
jurisdiction  of  the  court  of  king's  bench 
in  England.     lb. 

127.  The  supreme  tourt  is  strictly  an 


appellate  tribunal,  and  has  no  original 
jurisdiction  except  in  cases  of  habeas  cor- 
pus, and  consequently  is  not  empowered 
to  issue  a  writ  of  quo  warranto  for  the 
purpose  of  inquiring  by  what  authority  a 
person  exercises  the  duties  of  an  office. 
lb.  88. 

128.  The  supreme  court  having  no 
original  jurisdiction  to  issue  a  writ  of  quo 
warranto,  application  for  the  same  should 
be  made  to  the  district  court,  and  should 
the  relief  be  refused  which  it  alone  has 
the  power  to  grant,  the  supreme  court  may 
issue  the  writ  of  mandate  commanding 
the  necessary  process  to  be  issued,  or  by 
its  writ  of  injuDction  or  prohibition  pre- 
vent the  abuse  of  the  power  and  correct 
errors  on  appeal  in  the  exercise  of  their 
powers.     lb.  89. 

129.  The  constitution  has  not  enumer- 
ated the  courts  from  whose  judgments  an 
appeal  will  lie  to  the  supreme  court,  and 
the  statutes  have  not  conferred  upon  the 
supreme  court  appellate  jurisdiction  over 
judgments  of  county  courts.*  Warner  v. 
HaU,  1  Cal.  91. 

130.  The  supreme  court  cannot  exer- 
cise the  jurisdiction  conferred  by  the  con- 
stitution until  the  mode  in  which  it  shall 
be  exercised  is  prescribed  by  statute.    lb. 

131.  Authority  is  vested  by  the  statute 
in  the  supreme  court  to  issue  writs  of  man- 
damus in  all  cases  in  which  it  may  appear 
to  form  the  appropriate  remedy,  and  the 
constitution  warrants  that  authority  when- 
ever the  issuance  of  that  writ  may  be  nec- 
essary to  render  the  appellate  jurisdiction 
effectual.     People  v.  I\imer,  1  Cal.  145. 

132.  It  could  never  have  been  the  in- 
tention of  the  iramers  of  the  constitution 
to  deny  to  the  higher  courts,  both  original 
and  appellate,  any  jurisdiction  in  that 
large  class  of  cases  where  the  relief  sought 
is  not  susceptible  of  pecuniary  estimation. 
Conant  v.  Conant,  10  Cal.  253. 

133.  The  supreme  court  is  limited  in 
its  appellate  jurisdiction  to  actions  where 
the  amount  involved  is  over  two  hundred 
dollars,  and  cannot  entertain  an  appeal  in 
an  action  where  the  amount  in  controver- 
sy is  less,  though  the  costs  added  thereto 
exceed  two  hundred  dollars.  Dumphy  v. 
Guindon,  13  Cal.  30;  overruling  Gordon 
V.  Ross,  2  Cal.  156. 

134.  The  words  '^  matter  of  dispute"  in 


*Tbe  act  of  May  Uth,  18M,  confen  tbli  tppeUate  Juli- 
diction  on  the  supreme  court. 
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the  ooDstitution,  conferring  jurisdiction  on 
the  supreme  court,  mean  the  subject  of 
litigation — the  matter  for  which  suit  is 
brought.  Dumphy  v.  Gutndon,  13  Cal.  30. 


i.    See.  5.   Judges  of  the  District  Court, 

135.  When  a  district  judge  is  elected  by 
the  people  on  the  occasion  of  a  vacancy  in 
the  office,  he  is  under  the  constitution 
elected  for  a  full  term  of  six  years.  Peo- 
pie  V.  Burbanh,  12  Cal.  387;  People  v. 

We&er,  11  Oil.  85. 

136.  The  constitution,  though  it  fixes 
the  period  of  the  tenure  of  the  office  of 
district  judge,  does  not  fix  any  day  for  the 
commencement  of  the  term ;  and  if  it  did, 
it  would  not  follow  that  it  applies  to  judges 
afierwardfi  elected  to  new  districts.  Peo- 
pie  Y.  Bmrbmky  12  Cal.  391 ;  People  v. 

W^ler,  11  Cal.  85. 

137.  All  the  constitution  means  by  the 
expression  ''dunng  the  term,"  as  used  in 
sees.  15  and  16  of  art.  6,  is  during  the 
time  or  period  for  which  the  officer  is 
elected.     People  v.  Burhank,  12  Cal.  392. 


e.    See.  6.   Jurisdiction  of  the  District 

Court, 

138.  District  courts  have  no  appellate 
j«riadiction  constitutionally.  People  v,  Pe- 
mltOj  3  Cal.  379 ;  Caulfield  v.  Hudson,  3 
CaL  389;  Hemandes  v.  Simon,  3  Cal. 
464;  Gray  v.  Schupp,  4  Cal.  185;  Reed 
T.  MeOormieky  4  Cal.  342. 

139.  Although  the  jurisdiction  of  min- 
ing claims  is  given  to  justices'  courts,  yet 
if  the  amount  in  controversy  is  above  two 
hundred  dollars,  the  district  court  has 
jurisdiction  as  defined  and  confirmed  by 
the  constitution.   Ilicks  v.  Bell,  3  Cal.  224. 

140.  Where  the  principal  sum  sued  for 
is  less  than  two  hundred  dollars,  the  dis- 
trict court  has  no  jurisdiction  constitution- 
ally.    Arnold  v.  Van  Brunt,  4  Cal.  89. 

141.  The  constitutional  provision  that 
in  all  issues  of  fact  joined  in  the  probate 
courts  the  jurisdiction  of  the  district  courts 
shall  be  unlimited,  does  not  confer  appel- 
late jurisdiction  on  the  district  courts  from 
the  probate  courts.  Beed  v.  McCormick, 
4  0iLd4d. 


142.  The  district  courts  of  this  State 
have  the  same  control  over  the  persons  of 
minors  as  well  as  their  estates  that  the 
court  of  chancery  in  England  has.  This 
jurisdiction  is  conferred  by  the  constitution, 
and  cannot  be  divested  by  any  statute. 

Wilson  V.  Roach,  4  Cal.  366. 

143.  Where  an  action  has  been- com- 
menced in  a  district  court  in  good  faith  for 
a  sum  greater  than  two  hundi'ed  dollars, 
exclusive  of  interest,  a  judgment  may  be 
rendered  for  an  amount  less  than  the  sum 
prescribed  by  the  constitution  limiting  the 
jurisdiction  of  the  court  in  the  commence- 
ment of  the  action.  Jackson  v.  Wharten* 
by,  5  Cal.  95. 

144.  The  jurisdiction  given  by  the  con- 
stitution to  the  district  court  is  exclusively 
original  and  not  appellate,  and  only  when 
the  dmount  in  controversy  exceeds  two 
hundred  dollars.     Zander  v.  Coe,  231. 

145.  So  much  of  the  act  of  1855  as 
provides  for  the  transfer  to  the  district 
court  of  issues  of  fact  already  decided  in 
the  probate  court,  is  unconstitutional  and 
void.   DecJ^s  Estate  v.  Gherke,  6  Cal.  669. 

146.  The  legislature  must  directly  se- 
lect the  places  for  holding  the  district 
court :  it  does  not  follow  that  the  right  to 
select  a  county  seat  may  not  be  conferred 
by  law  upon  the  people,  as  the  constitu- 
tion does  not  require  that  the  district  court 
shall  be  held  at  a  county  seat.  Upham  v. 
Supervisors  of  Sutter  County,  8  Cal.  382. 


f     Sec,  7.  County  officers, 

147.  The  office  of  sheriff  and  tax  col- 
lector are  constitutional  offices,  and  though 
the  offices  of  sheriff  and  tax  collector  are 
distinct  from  the  constitution,  yet  they  may 
be  united  in  the  same  hands.  People  v. 
Squires,  14  Cal.  15. 

148.  The  vesting  of  the  office  of  tax 
collector  in  the  sheriff"  being  by  legisla- 
tive act,  although  the  office  cannot  be  de- 
stroyed by  the  legislature,,  yet  the  legisla- 
ture is  not  restricted  in  this  respect  by  the 
constitution,  may  direct  in  what  manner 
the  duties  shall  be  discharged,  and  how 
the  office  may  be  temporarily  filled  lb,  17. 

149.  The  constitution  of  this  State  does 
not  ^x  the  term  of  the  office  of  district 
attorney,  but  merely  directs  (art.  6,  sec. 
7)  that  the  legislature  shall  provide  for 
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his  election  by  the  people,  and  shall  fix  by 
law  his  duties  and  compensation.  People 
V.  Browiiy  16  Cal.  442. 


156.  The  court  of  sessions,  under  the 
constitution,  can  only  exercise  powers  of  a 
judicial  character.  JSdrdenburgh  v.  Kiddy 
10  Cal.  403. 


g.     Sec.  8.   County    Court  and  Court  of 

Sessions, 

a.     County  Judge, 

150.  By  the  constitution,  judges  of  the 
county  courts  held  their  offices,  when 
elected,  for  four  years.  People  v.  Tem- 
pleton,  12  Cal.  401. 

151.  The  period  of  the  tenure  of  a 
county  judge  is  fixed  by  the  constitution 
at  four  years.  The  legislature  may  fix 
the  commencement  of  the  term,  as  also 
the  time  of  the  election.  People  v.  Hos- 
borough,  13  Cal.  187. 


b.     Courts  of  Sessions, 

152.  The  officers  composing  the  court  of 
sessions  are  judicial  officers,  and  conse- 
quently are  forbidden  by  the  constitution 
from  exercising  any  other  functions.  Bur- 
goyne  v.  Supervisors  of  San  Francisco 
County,  5  Cal.  22 ;  Pkelan  v.  Supervisors 
of  San  Francisco  County,  6  Cal.  540. 

153.  The  justices  of  the  peace,  are  not 
regarded  in  the  constitution  as  supernum- 
eraries of  the  court  of  sessions,  and  in  the 
language  of  the  decision  there  quoted,  they 
must,  as  necessary  officers,  begin  with  and 
continue  through  the  triaL  People  v.  Ah 
Chung,  5  Cal.  105. 


c.    Jurisdiction  of  the  Courts  of  Sessions, 

154.  The  eighth  section  of  the  sixth 
article  of  the  constitution  necessarily  limits 
the  jurisdiction  of  the  courts  of  sessions  to 
criminal  business.  Burgoyne  v.  Super- 
visors of  San  Francisco  County,  5  Cal.  22. 

155.  The  appellate  jurisdiction,  in  either 
civil  or  criminal  cases,  conferred  on  the 
courts  of  session  by  the  statute,  is  uncon- 
stitutional. People  V.  Applegate,  5  Cal. 
295  ;  People  y,.  Shear,  7  Cal.  141 ;  People 
V.  Vick,  7  CaL  166;  People  v.  Fowler,  9 
Cal.  87. 


h.     Sec,   9.   Jurisdiction  of  the    Couniy 

Court, 

157.  The  ^^ special  cases"  mentioned  in 
the  constitution,  as  those  which  the  legisla- 
ture may  confer  jurisdiction  on  the  county 
court,  was  not  meant  to  include  any  class 
of  cases  for  which  the  courts  of  general 
jurisdiction  had  always  supplied  a  remedy. 
Parsons  v.  Tuolumne  County  Water  Co,y 
5  Cal.  44. 

158.  The  constitutional  provision  ^'  that 
county  courts  shall  have  such  jurisdiction, 
in  cases  arising  in  justices'  courts  and  in 
special  cases,  as  the  legislature  may  pre- 
scribe, but  shall  have  no  original  civil 
jurisdiction,  except  in  such  special  cases,'' 
cannot  be  held  to  confer  exclusive  original 
jurisdiction  in  all  special  cases  upon  the 
county  court,  but  only  to  such  jurisdictioci 
as  the  legislature  may  permit  to  the  county 
courts.     C  Callaghan  v.  Booth,  6  Cal.  66. 

159.  Cases  of  insolvency  under  the  act 
of  1852  are  special  cases  within  the  mean 
ing  of  the  constitution,  and  the  legislature 
may  confer  jurisdiction  in  such  cases  upon 
the  county  courts.  Harper  v.  Fredon,  6 
Cal.  76. 

160.  There  is  no  prohibition  in  the  con- 
stitution to  this  grant  of  authority  to  the 
county  judge,  to  award  injunctions  in 
cases  brought  in  the  district  court,  and  the 
implication  is  decidedly  in  favor  of  its  ex- 
ercise. Thompson  v.  Williams,  6  CaLlB9 ; 
OrandaU  v.  Woods,  6  CaL  451. 

161.  The  act  of  March  27th,  1850, 
conferring  upon  the  county  court  the 
power  to  incorporate  towns,  is  unconsti- 
tutional. People  V.  Toum  of  Nevada,  6 
Cal.  144. 

162.  The  act  giving  jurisdicticm  over 
the  subject  of  contested  elections  to  the 
county  judge  is  constitutional,  and  district 
judges  are  embraced  within  it.  Saunders 
V.  Haynes,  13  Cal.  150. 

163.  County  courts,  under  the  statute, 
have  jurisdiction  in  proceedings  by  man- 
damus, and  the  statute  is  constitutional. 
Jacks  V.  Day,  15  Cal.  92. 

164.  Aside  from  previous  decisions  of 
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thb  court,  the  true  construction  of  our  con- 
stitution (art.  6,  sec  9)  is,  that  the  legis- 
Jatore  has  power  to  confer  on  county 
courts  jurisdiction  in  such  specially  enu- 
merated and  defined  cases  as,  in  its  dis- 
cretion, should  be  confined  to  those  tribun- 
als.    Ih, 


1.     Sec.  10.  Seds  of  Justice, 

165.  By  the  constitution  of  this  State, 
the  legislature  must  ^il  the  seats  of  justice 
in  the  county,  and  cannot  delegate  that 
power  to  any  body,  or  to  a  decision  by 
popular  vote.  Dickey  y.  HurUmt^  5  Cal. 
344 — see  Upham  v.  Supervisors  of  Sutter 
County,  8  Cal.  382. 


j.    Sec,  11.  J*ees  to  Judicial  Officers, 

166.  Recorders  of  cities  cannot,  within 
the  provision  of  the  constitution  inhibiting 
judicial  officers,  except  justices  of  the 
peace  from  taking  fees.  Curtis  v.  Sctc- 
ramenio  County,  13  Cal.  294. 


h.    Sec.  12.  Judicial  Decisions, 

167.  The  legislature  cannot  require 
the  supreme  court  to  give  the  reasons  of 
its  decisions  in  writing.  The  constitu- 
tional duty  of  the  court  is  discharged  by 
the  rendition  of  its  judgment.  Houston 
Y,  WiUiams,  13  Cal.  25. 


/.    Sec,  14.  Justices  of  the  Peace, 

168.  The  cc^izance  of  all  cases  under 
two  hundred  dollars,  and  only  in  these 
cases,  in  civil  actions,  is  left  to  justices 
courts.     Zander  v.  Coe,  5  Cal.  232. 

169.  The  apparently  unlimited  power 
granted  by  the  fourteenth  section  of  the 
constitution  to  the  legislature  to  prescribe 
the  powers  of  justices  of  the  peace,  must 
be  taken  with  the  qualifications  attached 
to  this  grant  by  the  previous  section ;  and 
when  so  construed,  it  is  obvious  and  ap- 
parent that  it  is  only  those  cases  which 
were  undisposed  of  by  the  previous  grants 


of  powers  which  are  within  the  control  of 
the  legislature,  and  which  may  be  vested 
either  in  the  magistrates  or  county  courts. 
Such  are  all  cases  of  law  and  equity, 
where  the  amount  does  not  exceed  two 
hundred  dollars.     Ih,  234. 

170.  The  statute  which  vested  magis- 
trates with  jurisdiction  in  civil  cases,  where 
the  sum  in  controversy  amounts  to  more 
than  two  hundred  dollars,  is  unconstitu- 
tional and  void.  Zander  v.  Coe,  5  Cal. 
234 ;  Freeman  v.  Powers,  7  Cal.  105. 

171.  The  constitution  vests  the  legisla- 
ture with  power  to  confer  such  jurisdiction 
on  justices'  courts,  as  are  not  exclusively 
vested  in  other  courts.  The  act  confer- 
ring criminal  jurisdiction  on  justices'  courts 
is  constitutional.  People  v.  Fowler,  9 
CaL87. 


7.     Art,  VIII,   State  Debts. 

172.  The  language  of  the  constitution 
is  without  ambiguity,  and  expressly  for- 
bids the  legislature  from  creating  a  debt 
of  more  than  $300,000  in  any  way,  unless 
the  same  is  left  to  the  vote  of  the  people. 
People  V.  Johnson,  6  Cal.  500. 

173.  This  feature  of  our  constitution 
was  admirably  designed  to  check  the  im- 
provident expenditure  of  money  and  the 
accumulation  of  taxes.    Ih,  503. 

174.  The  legislature  can  adopt  the 
present  indebtedness  of  the  State  over 
and  above  the  constitutional  amount,  and 
submit  the  same  to  the  people  for  ratifica- 
tion, in  conformity  to  article  eight  of  the 
constitution ;  and  also  make  appropria- 
tions for  the  future  necessary  expenses  of 
the  government  over  and  above  the  reve- 
nues.    Ih,  506. 

175.  If  the  legislature  has  no  right  to 
create  a  State  debt  beyond  the  limit  fixed 
by  the  constitution,  that  body  has  no  con- 
stitutional right  to  tax  the  people  to  pay 
a  void  debt.  Nougites  v.  DougUiss,  7  Cal. 
70. 

176.  The  provision  of  the  constitution 
which  prohibits  the  State  from  creating 
debts  over  $300,000,  or  loaning  its  credit 
only,  applies  to  the  State  as  a  corporation, 
as  a  political  sovereign  represented  by  the 
law-making  power,  and  does  not  prevent 
the  State  authorizing  counties  or  munici- 
pal corporations  to  create  debts  beside  the 
State  debt  up  to  the  constitutional  limit. 
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Pattison  v.  Supervisors  Tuba  County^  13 
Cal.  183. 

177.  The  act  of  March  2l8t,  1856,  cre- 
ating a  board  of  State  prison  commission- 
ers and  defining  their  duties,  is  constitu- 
tional. It  does  not  create  a  debt  or  liabil- 
ity against  the  people  of  the  State,  in  con- 
travention of  the  eighth  article  of  the 
constitution,  and  the  contract  made  with 
Estill  under  the  act  is  valid  and  binding 
upon  the  Stute.  State  of  Califomia  v. 
McGauley,  15  CaL  454. 

178.  The  support  of  convicts  is  as 
much  the  duty  of  the  State  as  to  provide 
for  the  salaries  of  her  officers.  It  consti- 
tutes one  of  the  ordinary  sources  of  the 
State's  expenditures ;  and  a  law  {author- 
izing a  contract  for  keeping  the  prisoners 
at  a  fixed  price — the  payment  and  service 
being  future  acts — is  not  in  conflict  with 
the  constitution,     lb,  455. 

179.  Under  the  contract  made  with  Es- 
till for  the  payment  to  him  of  $10,000 
per  month  on  his  lease  of  the  prison  and 
convicts,  that  sum  per  month  is  appropri- 
ated by  the  act ;  but  these  appropriations 
are  to  take  effect,  and  the  services  are  to 
be  rendered,  in  future.  Until  the  services 
are  rendered,  there  is  no  debt  on  the  part 
of  the  State.  The  State  became  indebted 
only  as  the  services  were  each  month  per- 
formed. The  lessee  could  not  have  claim- 
ed, at  any  time  after  the  contract  was 
made,  the  aggregate  of  all  the  monthly 
installments,  because  the  State  never  owed 
him  that  amount.     lb, 

180.  The  eighth  article  of  the  constitu- 
tion was  intended  to  prevent  the  State 
from  running  into  debt,  and  to  keep  her 
expenditures,  except  in  certain  cases, 
within  her  revenues.  These  revenues 
may  be  appropriated  in  anticipation  of 
their  receipt,  as  effectually  as  when  actu- 
ally in  the  treasury.  The  appropriation 
of  the  moneys,  when  received,  meets  the 
services  as  they  are  rendered,  thus  dis- 
charging the  liabilities  as  they  arise,  or 
rather  anticipating  and  preventing  their 
existence.  The  appropriation  accompany- 
ing the  service  operates  in  the  nature  of  a 
cash  payment.     lb, 

181.  The  act  of  March  29th,  1860,  pro- 
viding for  the  construction  of  a  State  cap- 
itol  in  the  city  of  Sacramento,  is  not  un- 
constitutional, as  creating  an  indebtedness 
or  liability  on  the  part  of  the  State  ex- 
ceeding the  limit  of  $300,000  prescribed 


by  the  constitution.  The  act  authorizes 
the  commissioners  therein  named  to  con- 
tract only  to  the  extent  of  $100,000. 
Koppikus  V.  State  Capitol  Commissioners^ 
16  Cal.  253. 

182.  The  provision  in  section  ^ye^  arti- 
cle three,  of  the  charter  of  San  Francisco 
of  1851,  as  to  not  creating  liabilities  be- 
yond $50,000,  over  and  above  the  annual 
revenue  of  the  city,  etc.,  is  directory,  and 
not  a  limitation  upon  the  power  of  the 
city  to  contract  debts.  The  legal  effect 
of  this  provision  is  entirely  different  from 
the  clause  in  the  eighth  article  of  our  con- 
stitution, prohibiting  the  legislature  from 
creating  debts  against  the  State.  ArgenH 
V.  City  of  San  Francisco,  16  CaL  264. 


8.     Art.  XL  Miscellaneous  Provisions* 
a.     Sec.  1.  Seat  of  Government. 

183.  The  legislature  by  a  constitutional 
vote  passed  an  act  to  remove  the  capital 
from  San  Jos^  to  Vallejo.  It  would  seem 
as  though  the  fact  that  it  secured  to  our 
State,  then  in  its  infancy,  without  funds 
or  credit,  so  munificent  a  donation,  that  it 
ought  not  to  be  regarded  as  a  wanton 
abuse  of  constitutional  power.  People  v. 
Bigler,  5  Cal.  27. 

184.  Vested  rights  have  grown  up  un- 
der the  laws  passed  at  the  place  to  which 
the  capital  was  changed,  and  unless  it  be 
constitutional,  all  laws  there  passed  are  a 
dead  letter.     lb.  28. 


b.     Sec.  11.  Suits  against  the  State. 

185.  In  the  absence  of  any  statute  to 
that  effect,  the  State  cannot  be  sued,  and 
the  judgment  against  her  is  erroneous. 
People  V.  Talmaye,  6  Cal.  258. 


c.     Sec.  13.  Taxation  shaU'  be  equal  and 

uniform. 

186.  The  constitutional  provision  that 
requires  taxation  to  be  uniform,  refers 
only  to  property,  and  not  that  the  entire 
aggregate  amount  of  taxation  upon  per- 
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SODS  or  the  value  of  property  in  every 
dty  and  town  of  the  State  should  be  equal 
to  and  uniform  with  the  amount  in  every 
other  city  and  town.  People  v.  Naglee^  1 
Cdi.  252. 

187.  The  provision  that  taxation  shall 
be  equal  and  uniform  throughout  the  State 
does  not  operate  as  a  limitation  to  the  tax- 
ing power  of  the  legislature,  and  apply  to 
every  species  of  taxation ;  but  is  to  be 
taken  as  applying  only  to  direct  taxation 
on  property  as  such.  People  v.  Coleman, 
4  Cal.  49. 

188.  The  power  of  the  legislature  to 
tax  trades,  professions  and  occupations,  is 
a  matter  completely  within  the  control 
and  rules  inhibited  by  the  constitution, 
eminently  belonging  to  and  vesting  in  the 
sound  discretion  of  the  legislature.     lb, 

189.  The  revenue  act  of  May,  1853, 
does  not  violate  that  provision  of  the 
State  constitution  which  provides  that  all 
laws  of  a  general  nature  shall  be  uniform 
in  their  operation.  By  a  uniform  opera^ 
tion,  it  was  intended  that  laws  must,  if 
possible,  affect  persons  and  property  alike. 
A  perfectly  equal  tax  law  is  Utopian  and 
impossible,  from  the  very  nature  of  the 
subject.     lb,  55. 

190.  The  provision  of  the  charter  of 
Sacramento  authorizing  the  improvement 
of  the  streets,  and  the  mode  and  manner 
of  the  assessment,  is  not  in  conflict  with 
section  thirteen  of  article  eleven  of  the 
constitution.  Burnett  v.  City  of  Sacra" 
menio,  12  Cal.  83. 

Idl.  Where  the  legislature  passed  an 
act  to  remedy  the  failure  on  the  part  of 
the  tax  collector  to  publish  the  names  of 
the  owners,  together  with  a  list  of  the 
property,  such  act  cannot  be  defeated  upon 
the  constitutional  ground  that  it  is  not  uni- 
form in  its  operation.  Such  act  is  not 
general,  but  special.  Moore  v.  Patch,  12 
CaL  272. 

192.  The  only  limitation  upon  the  tax- 
ing power  of  the  legislature  is  the  provis- 
ion for  equality  and  uniformity  found  in  the 
constitution.     People  v.  Buar,  13  Cal.  350. 

193.  The  fact  that  the  legislature  has 
once  exercised  its  powers  in  limiting  the 
extent  of  taxation  in  municipal  corpora- 
tions under  the  provision  of  the  constitu- 
tion, does  not  prevent  the  legislature  from 
again  exercising  its  power  by  enlarging 
the  authority  to  tax.     IL  355. 

194.  An  act  of  the  legislature  authoriz- 


ing boards  of  supervisors  to  appoint  a  col- 
lector of  foreign  miners'  licenses,  is  not 
unconstitutional.  Assessors  and  tax  col- 
lectors are  constitutional  officers  ;  but  it  is 
not  necessary  under  the  thirteenth  section 
of  article  eleven  of  the  constitution  that 
every  portion  of  the  revenue  pa?s  through 
their  hands.  People  v.  Squires^  14  Cal.  17. 

195.  The  act  of  1860  authorizing  suit 
to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859  in  the  city  and 
county  of  Sacramento ;  and  prohibiting 
the  defendants  from  setting  up  in  defense 
any  informality  in  the  levy  or  assessment 
of  the  tax ;  and  making  certified  copies  of 
the  delinquent  tax  list,  or  the  original  or 
duplicate  assessment  rolls,  evidence  of  the 
delinquency  of  the  property  assessed,  of 
the  amount  of  taxes  due  and  unpaid,  and 
that  all  the  forms  of  law  in  relation  to  the 
levy  and  assessment  have  been  complied 
with,  is  constitutional.  People  v.  Seymour, 
16  Cal.  343. 

196.  Nor  is  the  act  unconstitutional  be- 
cause it  compels  the  delinquent,  if  sued, 
to  pay  costs,  and  a  percentage  by  way  of 
attorney's  fees,  in  addition  to  the  tax  as- 
sessed.    Jb.  344. 

197.  Nor  is  it  any  constitutional  objec- 
tion to  the  act  that  the  delinquent  tax  list 
for  1859  was  not  properly  published.  The 
liability  to  pay  the  tax  assessed  preceded 
the  publication  of  the  delinquent  list,  and 
suit,  under  the  act  of  1860,  is  based  upon 
that  liability.     lb. 

198.  The  tax  levied  in  Sacramento 
county  for  the  wagon  road  from  the 
eastern  boundaiy  line  of  said  county 
through  El  Dorado  county  to  Carson 
Valley,  under  the  act  of  1858,  and  the 
tax  for  the  agricultural  hall,  under  the  act 
of  1859,  are  constitutional.     lb,  345. 


d.     Sec.  14.    Separate  and  common  Prop- 
erty of  Husband  and  Wife. 

199.  The  capacity  of  the  wife  to  hold 
separate  property  is  created  by  the  consti- 
tution ;  and  her  title  thereto  depends  upon 
the  mode  of  acquisition,  and  vests  before 
the  inventory  can  be  tiled.  Selover  v. 
American  Russian  Cam.  Co.,  7  Cal.  270. 

200.  Neither  the  husband  nor  his  cred- 
itor can  claim  the  proceeds  or  fruits  of  the 
separate  estate  of  the  wife.     A  law  giv- 
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ing  them  such  fruits  is  unconstitutional. 
George  v.  Ransom,  15  Cal.  323. 

201.  The  tenn  "  separate  property,"  in 
the  fourteenth  section  of  article  eleven  of 
the  constitution,  is  used  in  its  common 
law  sense,  and  by  that  law  "  separate 
property  "  means  an  estate  held,  both  in 
its  use  and  its  title,  for  the  exclusive  ben- 
efit of  the  wife.     lb,  324. 

202.  The  wife  cannot  mortgage  her 
separate  real  estate,  unless  her  husband 
unites  in  the  conveyance  in  the  mode  pre- 
scribed by  our  statutes ;  and  these  stat- 
utes, when  operating  in  futuro,  are  consti- 
tutional. Harrison  v.  Brouniy  16  Cal.  290. 


e.     Sec.  15.  Homestead  Law, 

203.  It  is  the  homestead  and  other 
property  of  the  head  pf  the  family  which 
is  by  the  constitution  to  be  protected  from 
forced  sale.  It  is  the  alienation  by  the 
owner,  if  a  married  man,  which  the  stat- 
ute declares  shall  be  invalid  without  the 
signature  of  the  wife.  Gee  v.  Moore,  14 
Cal.  474. 

204.  The  constitution  provides,  in  the 
fifteenth  section  of  article  eleven,  that 
"  the  legislature  shall  protect  by  law  from 
forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of 
families."  It  only  requires  legislation  ex- 
empting the  property  from  forced  sale.  It 
does  not  look  to  legislation  in  restraint  of 
voluntary  alienation.  The  statute  goes 
beyond  the  constitutional  provision.  Nei- 
ther the  constitution  or  the  statute  recog- 
nize any  estate  in  the  wife ;  on  the  con- 
trary, it  is  clear  that  both  were  framed 
upon  the  idea  that  it  was  out  of  the  prop- 
erty of  the  husband,  or  at  least,  common 
property,  that  the  homestead  was  to  be 
carved.   Bowman  v.  Norton,  16  Cal.  217. 


CONSTRUCTION  OF    STATUTES. 

1.  In  general. 
II.  Federal  Laws. 

III.  Powers  of  the  Legislature. 

IV.  Conflict  of  Statutes. 
V.  Approval  of  Statutes. 

VI.  Amendment  of  Statutes. 
VII.  Repeal  of  Statutes. 
VIII.  Adjudications  upon  various  Statntes. 


I.  In  general. 

1.  Provisions  of  a  statute  which  are 
retroactive  in  their  effect,  impairing  vested 
rights,  are  repugnant  to  the  principles  of 
the  common  and  civil  law,  and  are  void. 
Gonzales  v.  Huntley,  1  Cal.  33. 

2.  A  statute  should  be  construed  to  op- 
erate upon  the  future  and  not  upon  the 
past,  but  with  the  exception  of  these  cai>es 
which  come  within  the  purview  of  prohib- 
itory clauses  in  State  constitutions,  or  that 
of  the  United  States,  there  is  no  case  in 
which  it  is  not  competent  for  a  State  legis- 
lature to  give  to  a  statute  a  retroactive  ef- 
fect. Von  Sekmidt  v.  HurUington,  1  Cal. 
65 ;  Thome  v.  Oity  of  San  Francisco^  4 
Cal.  131. 

3.  Where  a  statute  prescribes  unequiv- 
ocally the  rights  of  a  party  in  the  course 
of  a  judicial  proceeding,  the  court  has  no 
discretion  to  deprive  him  of  those  rights. 
Stevens  v.  Boss,  1  Cal.  97. 

4.  Where  a  remedy  is  strictly  given  by 
statute,  and  of  a  character  not  recognized 
by  the  common  law,  and  no  personal  notice 
on  the  person  proceeeded  against,  the  stat- 
ute should  be  strictly  construed.  Souter 
V.  Ship  Sea  Witch,  1  Cal.  163. 

5.  A  statute  must  be  construed  so  as  to 
give  meaning  and  intent,  if  possible,  to 
every  clause  and  word.  Souter  v.  Ship 
Sea  Witch,  1  Cal.  164;  Oity  of  San  Fran- 
cisco V.  Hasen,  5  Cal.  171. 

6.  To  hold  that  a  law  operates  all  that 
part  of  the  day  of  its  passage  prior  thereto, 
is  as  absurd  and  as  much  of  a  fiction  as 
the  old  doctrine  that  bv  relation  it  should 
commence  running  on  the  first  day  of  par- 
liament.    People  V.  Clark,  1  Cal.  407. 

7.  If  no  time  be  specified  when  a  stat- 
ute shall  be  in  force,  it  ought  to  go  into  ef- 
fect from  and  after  its  passage — that  is, 
when  its  existence  is  perfected.     Ih, 

8.  Courts  ought  not,  on  slight  implica- 
tion or  vague  suspicion,  to  declare  a  law 
unconstitutional,  but  by  every  settled  rule 
of  construction  are  bound  to  suppose  that 
the  legislature  had  some  proper  motive  in 
view ;  and  if  an  act  by  one  construction 
would  be  unconstitutional  for  a  certain 
purpose,  but  by  another  construction  con- 
stitutional for  certain  other  purposes,  the 
latter  must  be  adopted.  Ex  parte  Perkins, 
2  Cal.  438. 

9.  The  words  ^^may  and  shall''  should 
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be  considered  in  the  construction  of  the 
law  as  incontrovertiblp  terms.  Cooke  v. 
Spem,  2  Cal.  412. 

10.  Where  a  right  exists  at  common 
law,  and  a  new  remedy  is  given  by  stat- 
ute, the  latter  is  cumulative,  and  either 
remedy  may  be  pursued ;  but  where  the 
right  and  the  remedy  both  are  given  by 
statute,  that  remedy  can  alone  be  pursued. 
People  V.  Craycrofty  2  Cal.  244 ;  People  v. 
Raynes,  3  Cal.  367 ;  Cohen  v.  Barrett^  5 
CaL  210 ;  WardY.  Severance,  7  Cal.  129  ; 
Roberts  v.  Landecker,  9  CaL  267  ;  &ate  v. 
Poulterer  J  15  Cal.  526. 

11.  In  construing  a  statute,  the  sections 
must  be  taken  together,  and  that  interpret- 
ation should  be  placed  upon  the  language 
which  will  give  the  particular  section  util- 
ity and  effect — make  it  compatible  with 
common  sense  and  the  plainest  principles 
of  justice.     Surnham  v.  Hays,  3  Cal.  119. 

12.  In  construing  statutes,  force  and 
meaning  should  be  given  to  every  part, 
and  courtii  will  not,  except  when  the  lan- 
guage is  60  ^ague  and  indefinite  as  to  be 
wholly  destitute  of  meaning,  reject  any 
portion.     Chever  v.  Hays,  3  Cal.  473. 

13.  Where  a  law  is  capable  of  two  con- 
structions, that  one  must  be  adopted  which 
will  preserve  the  sense  as  well  of  the  sev- 
eral parts  as  of  the  whole  act.     City  of 
San  Francisco  v.  Hazen,  5  Cal.  171. 

14.  The  title  of  an  act  is  no  part  of  the 
law  itself,  although  it  may  be  referred  to 
in  cases  of  doubt  to  ascertain  the  inten- 
tion of  the  legislature.  Cohen  v.  Barrett, 
5  Cal.  209. 

15.  In  construing  statutes  and  the  con- 
stitution, the  rule  is  almost  universal  to 
adhere  to  the  doctrine  of  stare  decisis. 
Seals  V.  MitcheU,  5  Cal.  403. 

16.  In  construing  statutes,  the  words 
must  be  interpreted  according  to  their  com- 
mon acceptation.  Quigley  v.  Gorham,  5 
CaL  418 ;  Harris  v.  Reynolds,  13  CaL  518. 

17.  It  is  a  familiar  rule  in  construing 
statutes,  that  where  there  are  two  laws  up- 
on the  same  subject,  they  must  be  so  con- 
strued as  to  maintain  both,  if  it  can  be 
done  without  destroying  the  evident  intent 
and  meaning  of  the  latter  act.  Merrill  v. 
Gorham,  6  CaL  42. 

18.  The  intention  of  the  legislature, 
where  it  can  be  ascertained,  must  govern 
m  the  construction  of  a  statute.  Smith  v 
Randall,  6  Cal.  50 ;  People  v.  Roberts,  6. 
CaL  216;  Ex  parte  ElUsy  11  CaL  223. 


19.  The  rule  of  law  in  the  construction 
of  remedial  statutes  requires  great  liber- 
ality, and  whenever  the  meaning  is  doubt- 
ful it  must  be  so  construed  as  to  extend 
the  remedy.  White  v.  Steam  Tug  Mary 
Ann,  6  Cal.  470. 

20.  In  construing  statutes,  the  rule  is 
that  general  words  are  controlled  by  spe- 
cific exceptions.  Lucas  v.  Payne,  7  Cal. 
96. 

21.  Where  words  have  a  distinct  and 
separate  meaning,  well  recognized,  the 
court  is  bound  to  suppose  the  legislature 
employs  words  with  reference  to  their  cor- 
rect signification.  People  v.  Stewart,  7 
CaL  144. 

22.  When  a  statute  assumes  to  specify 
the  effects  of  a  certain  provision,  we  must 
presume  that  all  the  effects  intended  by 
the  law  makers  are  stated.  Bird  v.  J)en- 
nison,  7  CaL  307 ;  Lee  v.  Evans,  8  Cal. 
435 ;  People  v.  Whitman,  10  CaL  45 ; 
Perkins  v.  Thomburgh,  10  CaL  191. 

23.  Statutes  in  derogation  of  common 
law  principles  are  construed  with  strict- 
ness.    People  v.  Buster,  11  CaL  221. 

24.  It  is  a  well  settled  rule  of  construc- 
tion that  statutes  upon  the  same  matter 
must  be  construed  together,  and  that  a  gen- 
eral provision  must  be  controlled  by  one 
that  is  speciaL  American  River  Water 
Co.  V.  Bear  River  Water  Co.,  11  Cal.  338. 

25.  Where  a  statute  introduces  a  new 
offense,  without  reference  to  anything  else, 
an  indictment  describing  the  offense  in 
the  words  of  the  statute  is  sufficient.  Peo- 
ple V.  Saviers,  14  Cal.  30. 

26.  Provisions  in  a  statute  in  regard  to 
the  time  within  which  an  act  is  required 
to  be  done  are  generally  to  be  construed 
as  directory;  but  such  a  construction  is 
improper  where  a  consequence  is  attached 
to  a  failure  to  comply  with  the  statute. 
Shaw  V.  Randall,  15  CaL  387. 

27.  Statutes  should  be  construed  accord- 
ing to  what  appears  to  be  the  intention  of 
the  legislature,  and  even  though  two  stat- 
utes relating  to  the  same  subject  be  not  in 
terms  repugnant  or  inconsistent,  if  the  lat- 
ter statute  was  clearly  intended  to  pre- 
scribe the  only  rule  which  should  govern, 
it  will  be  construed  as  repealing  the  origi- 
nal act.  City  of  Sacramento  v.  Bird,  15 
Cal.  296. 

28.  The  title  of  an  act  cannot  be  used 
to  restrain  or  control  any  positive  provis- 
ion of  the  act ;  but  where  the  meaning  of 
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the  body  of  the  act  is  doubtful,  the  title 
may  be  resorted  to  as  a  means  of  ascer- 
taining the  intention  of  the  Legislature. 
Flynn  v.  ABotty  16  Cal.  365. 


11.  Federal  Laws. 

29.  A  certificate  of  exemplification  of  a 
judgment  rendered  in  another  State,  when 
attested  to  by  the  clerk  under  the  seal  of 
the  court,  and  when  the  judge  certifies  that 
the  attestation  is  in  due  form  of  law,  is 
sufficient  under  the  act  of  congress  of  May 
26th,  1790,  to  sustain  an  action  upon  the 
judgment  in  another  State.  Thompson  v. 
Manrow,  1  Cal.  428. 

30.  Justices  of  the  peace  alone  have 
power  to  try  and  commit  deserted  seamen 
under  the  act  of  congress  of  1790,  and 
commissioners  of  the  United  States  courts 
can  only  arrest  and  commit  for  trial.  Ex 
parte  Crandall,  2  Cal.  144. 


in.  Powers  of  the  LEGiSLAxtrRE. 

31.  The  constitution  requires  that 
'*  every  law  shall  embrace  but  one  ob- 
ject, and  that  shall  be  expressed  in  the 
title."  A  law  is  constitutional  in  this 
respect  where  the  subjects  embraced  in  the 
same  statute  and  not  expressed  by  the  title 
have  congruity  or  proper  connection.   De 

Witt  v.  City  of  San  Francisco,  2  Cal.  299. 

32.  The  arrest  and  commitment  for  de- 
portation of  fugitive  slaves  under  the  stat- 
ute does  not  determine  their  slavery.  It 
leaves  that  to  future  adjudication.  Ex 
parte  Perkins^  2  Cal.  438. 

33.  A  deed  void  by  reason  of  fraud  can- 
not be  made  valid  by  statute  so  as  to  af- 
fect the  rights  of  third  persons.  Smith  v. 
Morse,  2  Cal.  542. 

34.  The  legislature  may  from  time  to 
time  alter  or  change  the  remedy,  provided 
they  do  not  impair  the  right ;  but  whenever 
they  so  far  alter  the  remedy  as  to  impair, 
destroy,  change  or  render  the  right  scarce- 
ly worth  preserving,  they  impair  the  obli- 
gation of  the  contracts  upon  which  the 
right  is  founded.     lb.  552. 

35.  Tiie  power  of  the  legislature  to  tax 
trades,  professions  and  occupations,  is  a 
matter  completely  within  their  control,  and 


unless  inhibited  by  the  constitution,  em.i- 
nently  belonging  ^o  and  resting  in  the 
sound  discretion  of  the  legislature.  Peo- 
ple V.  Coleman,  4  CaL  49. 

36.  If  the  legislature  should  pass  a 
revenue  act  designedly  operating  unequal- 
ly, or  if  a  want  of  uniformity  in  its  opera- 
tion was  apparent  upon  its  face,  it  would 
be  the  duty  of  the  supreme  court  to  inter- 
fere and  prevent  the  commission  of  so 
grave  an  injustice.     Ih,  55. 

37.  The  legislature  possessed  an  un- 
doubted right  to  transfer  the  criminal  busi- 
ness of  the  court  of  sessions  to  the  district 
court.     People  v.  Gilmore,  4  Cal.  380. 

38.  The  provision  of  the  constitution 
which  requires  that  every  law  enacted  by 
the  legislature  shall  embrace  but  one  ob- 
ject, which  shall  be  expressed  in  its  title, 
is  merely  directory  and  does  not  nullify 
laws  passed  in  violation  of  it.  Washing- 
ton V.  Pa^e,  4  Cal.  389 ;  Pierpant  v. 
Couch,  10  Cal.  316. 

39.  The  legislature  may  exercise  all 
powers  not  prohibited  to  them  by  the  con- 
stitution, except  perhaps  in  the  single  case 
of  acts  contrary  to  natural  justice  ;  and 
even  this  exception  has  more  foundation 
in  the  speculation  of  moralists  than  the 
decisions  of  "wise  jurists.  People  v.  Big- 
ler,  5  Cal.  27. 

40.  The  constitution  directs  that  the  ac- 
cused shall  be  presented  by  indictment ; 
not  the  accused  by  name,  but  the  person 
himself,  leaving  the  precise  form  or  words 
to  be  determined  by  statute.  People  v. 
Kelly,  6  Cal.  212. 

41.  While  the  legislature  has  power  to 
direct  in  what  manner  county  revenues 
shall  be  disposed  of,  still  they  cannot  di- 
vest a  right  of  a  party  which  is  compliil^ 
and  vested.   Laforge  v.  Magee,  6  CaL  651. 

42.  When  the  right  to  determine  the 
extent  and  effect  of  a  constitutional  re- 
striction is  either  expressly  or  by  neces- 
sary implication  confided  to  the  legislature, 
then  the  judiciary  has  no  right  to  interfere 
with  the  legislative  construction,  but  must 
take  it  to  be  correct.  Noiigues  v.  Doug- 
lass,  7  Cal.  69. 

43.  An  act  of  the  legislature  passed  in 
pursuance  of  the  constitution  is  as  much 
the  will  of  the  people  as  a  constitutional 
provision  itself.  The  only  diflference  be- 
tween the  two  cases  is,  that  they  are 
changeable  in  different  modes.  Afyers  v. 
English,  9  Cal.  348. 
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44.  It  is  within  the  legitimate  power  of 
the  jadiciar J  to  declare  the  action  of  the 
legislature  unconstitutional,  where  that  ac- 
tion exceeds  the  limits  of  the  supreme  law, 
bat  the  courts  have  no  means  and  no 
power  to  avoid  the  effects  of  nonaction. 
Jk  349. 

45.  The  legislature  may  use  or  refer  to 
an  act  unconstitutional  in  itself,  to  indicate 
its  will  in  respect  to  a  constitutional  pur- 
pose.    People  V.  Bircham,  12  Cal.  55. 

46.  The  legislature  may  authorize  a 
municipal  corporation  to  pay  claims  inval- 
id in  law,  hut  equitable  and  just  in  them- 
selves.    People  V.  Burr,  13  Cal.  349. 

47.  Laws  may  be  absolute,  dependent 
upon  no  contingency,  or  they  may  be  sub- 
ject to  such  conditions  as  the  legislature  in 
its  wi«^om  may  impose.  They  may  take 
effect  only  upon  the  happening  of  events 
which  are  future  and  uncertain,  and 
among  others  the  voluntary  act  of  the  par- 
ties upon  whom  they  are  designed  to  oper- 
ate,    lb,  357. 

48.  The  legislature  has  a  right  to  au- 
thorize a  local  tax  for  the  purpose  of  inter- 
nal improvements;  it  may  authorize  the 
local  authorities  to  impose  the  tax ;  this 
authority  may  be  given  upon  petition  or 
without  it,  or  by  or  without  a  submission 
of  the  proposition  to  the  people,  and  it  is 
not  essential  that  the  improvement  should 
be  within  or  confined  to  the  locality  taxed, 
and  a  sabscription  for  stock  to  be  paid  for 
by  taxation  is  a  valid,  contract  to  pay  it. 
PattisoH  V.  Supervisors  of  Tuha  County, 
13  CaL  189. 

49.  The  legislature  can  pass  such  laws 
as  it  may  judge  expedient,  subject  only  to 
the  prohibitions  of  the  constitution.  If  it 
overstep  those  limits  and  attempt  to  im- 
pair the  obligation  of  contracts,  or  to  pass 
ex  post  facto  laws,  or  grant  special  acts  of 
incorporation  for  other  than  municipal 
purposes,  the  judiciary  will  set  aside  its 
legislation  and  protect  the  rights  it  has  as- 
sailed.    People  V.  Brooks,  16  Cal.  34. 

50.  The  legislature  possesses  the  entire 
control  and  management  of  the  financial 
affiiirs  of  the  State  that  it  can  levy  such 
taxes  as  it  may  deem  expedient,  subject 
only  to  the  constitutional  requirements  of 
equality  and  uniformity,  and  devote  the 
proceeds  of  the  taxation  to  such  specific 
objects  as  it  may  think  proper.  But  we 
deny  that  after  having  made  an  appropri- 
ation in  view  of  a  contemplated  contract 
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to  be  based  thereon,  and  such  contract  is 
made,  and  funds  to  meet  the  appropriation 
are  received  into  the  treasury,  it  can  de- 
prive the  party  with  whom  the  contract  is 
entered  into  of  such  funds  by  repealing 
the  appropriation.  In  other  words,  the 
control  of  the  legislature  over  particular 
funds,  when  received,  may  be  subject  to 
the  obligations  of  a  contract  made  with 
reference  to  them.  By  such  contract  the 
legislature  does  not  derogate  from  its  own 
power  or  that  of  any  subsequent  legisla- 
ture. It  only  acts  finally  upon  a  particu- 
lar subject  which  is  thus  placed  beyond 
the  reach  of  future  action.  It  is  true,  the 
legislature  may  not  direct  any  taxation ; 
may  repeal  all  laws  relating  to  the  collec- 
tion of  the  revenue,  and  thus  prevent  the 
receipt  of  any  funds  upon  which  the  ap- 
propriation can  operate ;  but  this  possibil- 
ity does  not  affect  the  right  of  the  parties 
when  such  funds  are  actually  received.  Ih. 

51.  The  duty  of  the  judiciary  is  to  pro- 
nounce upon  the  validity  of  the  laws 
passed  by  the  legislature,  to  construe  their 
language,  and  enforce  the  rights  acquired 
thereunder.  Its  judgment  in  those  mat- 
ters can  only  be  controlled  by  its  intelli- 
gence and  conscience.  From  the  nature 
of  its  duties,  its  action  must  be  free  from 
coercion.  But  it  is  not  independent  of  the 
legislature  in  numerous  matters  materially 
affecting  its  action  and  usefulness.  The 
legislature  fixes  the  places  of  its  sessions, 
determines  the  number  of  its  terms,  and 
in  the  regulation  of  proceedings  in  civil 
and  criminal  cases,  provides  the  manner  in 
which  suits  shall  be  brought,  prosecutions 
conducted,  appeals  taken,  and  all  the  vast 
machinery  by  which  rights  are  asserted 
and  wrongs  redressed.     Ih.  39. 

52.  The  legislature  has  no  power  to 
take  the  property  of  one  person  and  give 
it  to  another ;  nor  can  private  property  be 
taken  for  public  use,  unless  compensation 
to  the  owner  precede  or  accompany  the 
taking.  GiUan  v.  ButcMnson,  16  Cal. 
155. 


rV.  Conflict  op  Statutes. 

53.  The  law  of  Louisiana  requires  a  co- 
partnership contract  to  be  in  writing;  the 
law  of  California  does  not:  held,  that  a 
verbal  contract  of  copartnership  made  in 
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Louisiana  to  be  executed  in  California  was 
valid.     Young  v.  Pearson,  1  Cal.  450. 

54.  The  political  laws,  as  the  laws  of 
slavery  of  the  ceded  or  conquered  country, 
give  way  to  the  laws  of  the  acquiring 
country.     Ex  parte  Perkins,  2  Cal.  439. 

55.  On  May  1st,  1851,  the  legislature 
^  passed  "  two  acts ;  one  to  regulate  crimi- 
nal cases,  the  other  to  regulate  fees  in 
office ;  both  fixing  the  fees  of  the  clerk  in 
criminal  cases,  and  essentially  different: 
held,  that  the  latter  act  must  govern,  as 
the  subject  of  fees  was  the  sole  object  of 
that  act,  and  a  mere  incident  of  the  crimi- 
nal act  Dobbins  v.  Supervisors  Tuba 
County,  5  Cal.  415. 

56.  The  act  of  May  3d,  1852,  providing 
for  the  disposal  of  the  500,000  acres  of 
land  granted  by  Congress  to  Uiis  State,  is 
not  in  conflict  with  the  act  of  Congress  of 
1841,  which  provides  for  their  location 
after  they  have  been  surveyed.  Nims  v. 
Palmer,  6  Cal.  13. 

'57.  From  our  constitution,  if  a  statute  or 
se(5tion  of  a  statute  is  reenacted,  it  is  to- 
tally inconsistent  with  the  idea  that  the 
old  statute  or  section  still  remains  in  force, 
or  has  vitality  for  any  purpose  whatever. 
Billings  v.  Harvey,  6  Cal.  383. 

58.  Where  an  act  is  passed  between  the 
time  of  the  commission  of  the  act  and  the 
death  of  the  victim,  defining  the  offense  and 
providing  for  its  punishment,  and  provid- 
ing that  upon  trials  for  crimes  committed 
previous  to  its  enactment  the  party  should 
be  tried  by  the  laws  in  force  at  the  time  of 
the  commission  of  the  crime,  the  prisoner 
must  be  tried  under  the  law  in  foixie  when 
the  violation  of  the  law  was  committed. 
People  V.  GiU,  6  Cal.  638 ;  7  Cal.  357. 

59.  The  law  does  not  favor  repeals  by 
implication;  where  there  is  an  apparent 
conflict  between  two  acts,  it  is  the  duty  of 
the  court,  if  possible,  to  reconcile  them ; 
but  if  this  cannot  be  done,  then  the  last 
act  must  govern.  Scofield  v.  White,  7 
Cal.  401;  Pierpont  v.  Crouch,  10  Cal. 
316. 

60.  The  power  of  congress  to  regulate 
commerce  is  exclusive  when  exercised. 
The  act  of  congress  of  July  29th,  1850, 
authorizing  mortgages  upon  sea-going  ves- 
sels to  be  recorded,  and  making  the  record 
notice  to  third  parties,  being  in  conflict 
with  our  statute  of  frauds,  the  latter  must 
yield.     Mitchell  v.  Steelman,  8  Cal.  370. 

61.  Different  principles  of  the  law  must 


be  harmoniously  applied  to  the  circum- 
stances of  the  particular  case.  Adanu  v. 
Woods,  9  Cal.  29. 

62.  Rights  of  property  acquired  by  con- 
tract, valid  in  the  place  where  made,  will 
be  protected  here.  Forbes  v.  ScanneUy  13 
Cal.  276. 

63.  Under  the  chattel  mortgage  act  of 
1857,  a  mortgage  of  shares  of  stock  in  an 
incorporated  company  is  valid  without  a 
transfer  on  the  books  of  the  company,  as 
is  required  by  the  corporation  act  of  1853 
relative  to  pledges  of  stock  by  delivery  of 
the  certificates.  The  act  of  1853  has  no 
effect  on  the  act  of  1857.  Ede  v.  John^ 
son,  15  Cal.  58. 

64.  Statutes  should  be  construed  ac- 
cording to  what  appears  to  be  the  inten- 
tion of  the  legislature ;  and  even  though 
two  statutes  relating  to  the  same  subject 
be  not  in  terms  repugnant  or  inconsistent, 
if  the  later  statute  was  clearly  intended  to 
prescribe  the  only  rule  which  should  gov- 
ern, it  will  be  construed  as  repealing  the 
original  act.  City  of  Sacramento  v.  Bird, 
15  Cal.  295. 

65.  The  fifty-fourth  section  of  the  act 
of  April  16th,  1850,  concerning  crimes 
and  punishments,  (Wood's  Dig.  335)  is 
not  repealed  by  the  act  of  April  19th, 
1856,  (statutes  1856, 131)  amendatory  of, 
and  supplementary  to  the  act  of  1850. 
Section  two  of  the  act  of  1856  does  not 
conflict  with  section  fifty-four  of  the  act  of 
1850.  These  sections  refer  to  a  difibrent 
class  of  offenses.  Under  the  latter,  the 
abduction  must  be  accompanied  with  a  re- 
moval into  another  county,  State  or  terri- 
tory, or  a  design  to  remove  the  party  be- 
yond the  limits  of  the  State.  Under  the 
former,  the  abduction  need  not  be  accom- 
panied with  any  such  removal  or  design 
— the  intent  to  detain  and  conceal  being 
the  gist  of  the  offense.  People  v.  Chu 
Quong,  15  Cal.  333. 


V.  Approval  op  Statutes. 

66.  The  hour  of  the  approval  of  a 
statute  is  a  fact  to  be  ascertained  and 
proved  in  all  cases  where  the  rights  of 
parties  are  in  any  manner  to  be  affected 
by  the  time  of  the  approvaL  People  v. 
Clark,  1  Cal.  407. 

67.  The  court  may  go  beyond  the  rec- 
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ord  evidence  of  a  statute,  and  inquire 
whether  it  was  passed  or  approved  in  ac- 
cordance with  the  constitution.  Fowler  v. 
Pierce,  2  Cal.  1 68. 

68.  In  approving  the  statutes  the  exec- 
utive acts  as  a  component  part  of  the  mak- 
ing power,  and  his  power  of  approval 
ceases  on  the  adjournment  of  the  legisla- 
ture.    IK 

69.  Where  an  act  was  presented  to  the 
governor  for  approval  on  the  last  day  of 
the  session,  and  purports  to  have  been  ap- 
proved on  that  day,  but  was  in  fact  not 
approved  until  the  next  day  after  the  ad- 
journment: held,  that  the  act  was  void, 
and  that  parol  evidence  was  admissible  to 
show  when  the  act  was  approved.     lb, 

70.  The  constitution  provides  that  if 
any  bill  presented  to  the  governor  (having 
passed  both  houses  of  the  legislature) 
shall  not  be  returned  within  ten  days  after 
it  shall  have  been  presented  to  him — Sun- 
days excepted — the  same  shall  become  a 
law  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature  by  adjournment 
prevent  such  return.  Price  v.  Whitman, 
8  Cal.  415  ;  overruling  People  v.  Whitman, 
6  CaL  660. 


VI.  Amendment  of  Statutes. 

71.  A  general  statute  controlled  in  some 
of  its  provisions  by  a  subsequent  special 
statute  is  revived  by  the  amendment  of 
the  latter  intended  to  give  effect  to  the 
former ;  and  though  the  first  statute  gave 
jurisdiction  to  a  court  which  could  not  con- 
stitutionally exercise  it,  the  act  becomes 
effectual  by  an  amendment  passed  still 
later,  transferring  the  jurisdiction  to  the 
proper  body.   People  v.  Phcenix,  6  CaL  93. 

72.  The  amendment  of  a  statute  oper- 
ates as  an  absolute  repeal  of  the  old  stat- 
ute or  section  so  amended,  even  if  the 
amendment  takes  nothing  away  from  the 
M  law,  but  merely  adds  a  proviso  in  cer- 
tain cases.     BiUings  v.  Harvey,  6  Cal.  383. 


Vn.  Repeal  op  Statutes. 

73.  At  a  regular  term  of  the  district 
court  the  court  fixed  the  time  of  holding 
an  adjourned  term  in  accordance  with  an- 
other statute ;  a  statute  was  passed  in  the 


interval  appointing  other  regular  terms, 
and  repealing  the  previous  law  authorizing 
the  regular  terms:  held,  that  the  law 
authorizing  the  time  of  holding  adjourned 
terms  was  impliedly  repealed,  and  that  a 
term  so  holden  was  not  legal.  Domingues 
V.  Domingues,  4  Cal.  186. 

74.  The  legislature  on  the  same  day 
passed  two  acts :  one  to  regulate  proceed- 
ings in  criminal  cases,  the  other  to  regu- 
late fees  in  office — ^both  fixing  the  fees  of 
the  clerk  in  criminal  cases,  and  essentially 
different:  held,  that  the  latter  act  must 
govern,  as  the  subject  of  fees  was  the  sole 
object  of  that  act,  and  the  fixing  of  fees 
in  the  former  act  being  a  mere  incident, 
the  main  purpose  of  that  act  being  to  reg- 
ulate criminal  proceedings.  Dobbins  v. 
Supervisors  of  Tuba  Countg,  5  Cal.  415. 

75.  A  statute  may  be  repealed  by  im- 
plication as  well  as  in  direct  terms,  and  it 
is  well  settled  that  where  a  subsequent  act 
is  repugnant  to  a  former  one,  the  last  oper- 
ates without  any  repealing  clause  as  a 
repeal  of  the  first ;  and  where  two  acts 
passed  at  different  times  are  not  in  terms 
repugnant,  yet  if  it  is  clearly  evident  that 
the  last  was  intended  as  a  revision  or  sub- 
stitute of  the  first,  it  will  repeal  the  first 
to  the  extent  in  which  its  provisions  are 
revised  or  substituted.  Pierpont  v.  Crouch, 
10  Cal.  316. 

76.  It  may  be  presumed  that  the  law 
does  not  favor  repeals  by  implication ;  that 
where  there  is  an  apparent  conflict  between 
two  acts  it  is  the  duty  of  the  court,  if  pos- 
sible, to  reconcile  them ;  but  if  this  can- 
not be  done,  tlien  the  last  act  must  govern. 
Scojield  V.  White,  7  Cal.  401. 

77.  Where  a  general  repealing  statute 
is  passed,  and  on  the  next  day  a  supple- 
mentary act  is  passed,  excepting  certain 
counties  from  the  operation  of  the  repeal 
to  a  certain  extent :  held,  that  the  case  was 
a  special  one,  and  there  being  no  doubt  of 
the  true  intention  of  the  legislature,  the 
supplemental  act  must  be  regarded  as  a 
part  of  the  repealing  act,  and  must  be 
given  the  same  effect  as  if  passed  on  the 
same  day.     Mardove  v.  White^  8  Cal.  377. 


Vin.   Adjudications  ^jpon  various 

Statutes. 

78.  The   authority  to  issue  writs    of 
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certiorari,  given  by  the  statute  to  the 
supreme  court,  is  to  be  regarded  only  as 
auxiliary  to  the  complete  jurisdiction  of 
the  supreme  court  over  proceedings  in 
inferior  courts  from  which  appeals  lie 
direct.     Warner  v.  Kelly,  1  Cal.  91. 

79.  The  supreme  court  is  authorized 
to  render  such  judgment  as  substanial 
justice  shall  require;  but  by  this  is  in- 
tended substantial  legal  justice,  ascertained 
and  determined  by  fixed  rules  and  positive 
statutes,  and  not  the  abstract  and  varying 
notions  of  equity  entertained  by  each  indi- 
vidual.    Harris  v.  Brown,  1  Cal.  98. 

80.  District  courts  have  no  statutory 
right  to  allow  counsel  fees  in  admiralty 
cases.  Selhy  v.  Bark  Alice  Tarhon,  1 
Cal.  104. 

81.  District  courts  have  no  statutory 
authority  to  inquire  into  the  propriety  or 
validity  of  judgments  to  the  courts  of  first 
instance  transferred  to  the  district  courts, 
unless,  perhaps,  where  a  clear  case  of 
fraud  should  be  made  out.  Belt  v.  Davis, 
1  Cal.  141. 

82.  Authority  is  vested  in  the  supreme 
court  by  statute  to  issue  writs  of  manda- 
mus when  it  is  an  appropriate  remedy ; 
and  the  constitution  warrants  that  author- 
ity when  necessary  to  render  the  appellate 
jurisdiction  effectual.  People  v.  Turner, 
1  Cal.  145. 

83.  To  enable  persons  entitled  to  the 
benefits  of  the  mechanic's  lien  to  avail 
themselves  of  this  extraordinary  remedy, 
all  the  provisions  oS  the  law  must  be 
strictly  complied  with.  Walker  v.  Hams 
Hijo,  1  Cal.  185. 

84.  An  action  founded  u|)on  a  statute 
to  recover  a  penalty,  where  no  penalty 
is  imposed,  cannot  be  sustained.  Board 
of  Health  v.  Pacific  Mail  S.  S,  Co.,  1 
Cal.  198. 

85.  In  such  a  case,  the  action  should  be 
brought,  if  at  all,  to  recover  such  dam- 
ages as  the  plaintiffs  can  show  they  have 
actually  sustained  by  reason  of  a  refusal 
to  comply  with  the  statute.     lb. 

8G.  Where  statutes  are  in  force  requir- 
ing mortgages  to  be  recorded,  if  a  subse- 
quent mortgagee  has  notice  of  the  exist- 
ence of  a  prior,  unrecorded  mortgage,  he 
takes  his  lien  subject  to  that  of  the  first 
mortgage.  Woodworih  v.  Guzman,  1  Cal. 
205. 

87.  Corporations  can  possess  or  exer- 
cise such  corporate  powers  only  as   are 


expressly  given  by  the  statute  or  by  their 
charters,  and  such  as  shall  be  necessary 
to  the  exercise  of  the  powers  enumerated 
and  given.  Dunbar  v.  City  of  San  Fran- 
cisco, 1  Cal.  856. 

88.  The  act  of  the  legislature,  by  which 
a  district  judge  is  empowered  to  hold 
court  in  another  district,  is  constitutional 
and  valid ;  and  a  court  so  held  is  not  im- 
properly organized.  People  v.  Mc  Cauley, 
1  Cal.  380. 

89.  The  statute  authorizing  the  grant- 
ing of  a  license  to  keep  a  gambling  house 
could  not  be  construed  as  conferring  a 
right  to  sue  for  a  gaming  debt,  but  as  a 
protection  solely  against  a  criminal  prose- 
cution.    Bryant  v.  Mead,  1  Cal.  441. 

90.  Our  statute,  aUowing  persons  to 
testify  in  their  own  cases,  is  in  derogation 
of  the  common  law  i*ule,  and  opens  a 
wide  door  to  perjury,  and  cannot  be  too 
strictly  construed  by  courts.  HotaUng  v. 
Cronise,  2  Cal.  63. 

9}.  The  act  "•  requiring  the  treasurer  to 
retain  certain  moneys,"  approved  January 
27th,  1852,  does  not  affect  money  in  the 
treasury  prior  to  its  approval  McDaugal 
V.  Roma7i,  2  Cal.  80. 

92.  The  mechanic's  lien  law  is  in  der- 
ogation of  the  common  law,  and  must  be 
strictly  construed.  Bottomly  v.  Cfrace 
Church,  2  Cal.  91. 

93.  The  authority  to  erect  a  court  house 
and  jail  would  necessarily  embrace  the 
power  to  purchase  the  land  on  which  to 
erect  them.  De  Witt  v.  City  of  Scm  Fran- 
cisco, 2  Cal.  295. 

94.  The  rule  which  requires  seizure  of 
a  thing  to  give  jurisdiction  in  actions  in 
rem,  is  altered  by  our  statute.  Service  on 
a  person  standing  in  particular  relation  to 
the  thing,  confers  jurisdiction  on  the  court 
from  which  the  process  issues.  Averill  v. 
Steamer  Hartford,  2  Cal.  309. 

95.  Where  the  hospital  law  was  repeal- 
ed, and  a  charter  granted  to  the  new  one, 
and  the  officers  of  the  former  wei*e  directed 
to  deliver  to  the  trustees  of  the  latter  "  all 
property,  real  and  personal,  held  by  them 
in  trust  for  the  old  institution ;  and  that 
the  latter  pay  out  of  the  funds  in  its  hands 
all  the  debts  owing  by  the  old  one : "  held, 
that  the  new  corporation  was  bound  to 
pay  all  such  debts  without  regard  to  the 
sufficiency  of  the  fund  derived  from  the 
corporation.  Johnson  v.  State  Moaine 
Hospital,  2  Cal.  319. 
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96.  A  statute  is  not  ex  post  ^to,  and 
impairs  no  obligation  which  denies  no 
right,  and  does  not  constitute  the  refusal 
to  return  to  servitude  a  crime,  but  simply 
provides  for  the  deportation  of  slaves.  Ex 
parte  Perkins,  2  Cal.  440. 

97.  The  constitution  provides  that  ail 
property  shall  be  taxed ;  but  the  manner 
is  a  matter  of  legislative  control,  and  the 
statute  must  be  strictly  followed.  JDe  Witt 
V.  Bays^  2  Cal.  468. 

98.  The  code  provides  that  there  shall 
be  but  one  form  of  civil  action,  but  it  does 
not  intend  to  abolish  all  distinctions  be- 
tween law  and  equity  as  to  actions.  The 
innovation  extends  only  to  the  form  of 
action  and  the  pleadings ;  while  the  techni- 
calities of  pleading  have  been  dispensed 
with.  Be  Win  v.  Hays,  2  Cal.  468  ;  Smith 
Y.JSowey  4  Cal.  7. 

99.  An  act  which  divests  the  creditor  of 
Ids  lien,  exempts  the  property  of  the  judg- 
ment debtor  from  execution,  and  places  it 
in  the  hands  of  trustees,  with  power  to 
sell  if  they  think  pix)per,  and  compels  the 
creditor  to  submit  to  a  delay  of  twenty 
years,  with  no  security,  impairs  the  obli- 
gation of  the  contract,  and  is  unconstitu- 
tional and  void.  Smith  v.  Morse,  2  Cal. 
553. 

100.  The  statute  of  April  12th,  1850, 
has  placed  liens  for  materials  and  for  labor 
OQ  the  same  footing,  and  the  proceeds  of 
sale  must  be  distributed  in  conformity 
to  the  same.  Moxley  v.  Shepheard,  3  Cal. 
64. 

101.  The  statute  of  husband  and  wife 
confers  on  the  parties  before  marriage  an 
nnlimited  right  to  make  whatever  stipula- 
tion they  may  agree  upon  in  respect  to 
property  ;  and  this  is  not  confined  to  prop- 
erty in  esse,  but  contemplates  property  to 
be  acquired,  and  the  rents  and  profits  of 
the  present  estate.  Snyder  v.  Wehh,  3 
Cal  87. 

102.  Our  statute  does  not  dispense  with 
the  interposition  of  trustees  to  protect  the 
wife,  except  with  respect  to  the  property 
specified  in  the  act.  In  all  other  respects 
the  common  law  remains  unaltered,  and 
the  wife  may  resort  to  trustees  for  all  pur- 
poses of  security.     Ih, 

103.  The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts  is 
not  altered  by  the  statute,  unless  in  respect 
to  the  property  specified  by  it ;  and  she 
cannot  bring  suit  in  her  own  name  upon  a 


contract  which  she  is  not  authorized  by 
statute  to  make.     Ih.  88. 

104.  By  the  thirteenth  section  of  the 
act  concerning  forcible  entries,  it  was  the 
intention  of  the  legislature  to  make  the 
nonpayment  of  rent  work  a  forfeiture  of 
the  estate  of  the  tenant.  But  to  effect 
this,  the  rent  must  be  demanded  on  the 
day  it  becomes  due,  and  at  a  late  hour  of 
the  day ;  and  where  the  record  shows  no 
demand  there  can  be  no  forfeiture.  Chip- 
man  V.  Erneric,  3  Cal.  283. 

105.  It  is  not  important  to  interpret  the 
literal  meaning  of  the  word  "annually," 
or  the  word  "  or "  as  used  in  the  city 
charter  of  1851,  respecting  the  election 
of  municipal  officers  ;  the  actual  and  sub- 
stantial intention  of  the  legislature  is  to  be 
sought  after.  People  v.  Brenham,  3  Cal.  488. 

106.  The  revenue  act  of  May,  1853, 
does  not  violate  that  provision  of  the  con- 
stitution which  provides  that  all  laws  of  a 
general  nature  shall  be  uniform  in  their 
operation.  By  a  uniform  operation  it  was 
intended  that  laws  would,  if  possible,  af- 
fect persons  and  property  alike.  A  per- 
fectly equal  tax  law  is  Utopian  and  impos- 
sible from  the  very  nature  of  the  subject. 
People  V.  Coleman,  4  Cal.  55. 

107.  The  statute  does  not  require  in  the 
complaint  an  allegation  of  possession  ;  an 
averment  that  "  the  premises  are  unlaw- 
fully withheld  from  the  plaintiff"  is  some- 
what general,  but  not  insufficient  in  a 
justice's    court,   except    upon   demurrer. 

Cronise  v.  Carghill,  4  Cal.  122. 

108.  The  suspension  by  statute  of  rem- 
edies, or  any  part  thereof,  existing  when 
the  contract  was  made,  is  more  or  less  im- 
pairing the  obligation  of  the  contract,  and, 
therefore,  unconstitutional.  Thome  v.  City 
of  San  Francisco,  4  Cal.  131. 

109.  The  code  of  practice  is  prospective 
in  its  operation  ;  and  to  give  it  a  retrospect 
beyond  the  time  of  its  passage  would  be 
in  violation  of  aU  settled  rules  of  con- 
struction.    Ih, 

110.  All  the  public  streets  of  San 
Francisco  running  into  the  water  as  laid 
down  on  the  official  map  of  the  city,  were, 
by  the  operation  of  the  act  of  March  26th, 
1851,  extending  the  city  front,  extended 
and  ciirrled  into  the  front  line  of  the  city, 
and  subject  to  the  free  enjoyment  of  the 
public,  and  exempt  from  execution  as 
against  the  city.  Wood  v.  City  of  San 
Francisco,  4  Cal.  193. 
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111.  The  statute  regulating  sheriff's 
sales  of  real  estate  does  not  design  to 
invest  the  purchaser  with  a  title  until  six 
months  after  the  sale.  Duprey  v.  Duprey^ 
4  Cal.  196. 

112.  The  act  of  May  4th,  1852,  «  defin- 
ing the  time  of  commencing  civil  actions 
in  certain  cases,"  only  alters  a  portion  of 
the  act  of  April  22d,  1850 — section  sev- 
enteen. It  does  not  change  the  period  of 
five  years  in  which  suit  may  be  brought 
on  judgments  or  decrees  of  courts  of  the 
United  States,  or  any  State  or  Territory. 
Cavender  v.  Guild^  4  Cal.  253. 

113.  The  act  of  May  3d,  1853,  entitled 
"  an  act  for  the  better  publication  of  offi- 
cial and  legal  notices,"  is  constitutional, 
although  it  impliedly  repeals  other  laws. 
Washington  v.  Page^  4  Cal.  389. 

114.  By  the  act  of  the  twenty-fift,h  of 
March,  1854,  requiring  the  sessions  of  the 
supreme  court  to  be  holden  at  the  capital 
of  the  State,  it  became  the  duty  of  the 
court  to  ascertain  for  its  own  action  the 
locality  of  the  seat  of  goverHment.  Peo- 
ple V.  Bigler^  5  Cal.  24. 

115.  If  the  legislature  has  no  authority 
to  annex  any  conditions  to  the  removal,  or 
enter  into  any  contract  by  which  the  State 
could  be  benefited  in  consequence  of  the 
location  of  Uie  seat  of  government,  then 
so  much  of  the  act  as  refers  to  and  fixes 
the  condition  is  conditional.  Strike  this 
portion  of  the  section  out,  and  still  there 
would  remain  the  act  of  the  legislature 
fixing  the  seat  of  government  at  Vallejo. 
Ih.  27. 

116.  The  act  of  February  4th,  1851, 
removing  the  State  capital,  is  not  uncon- 
stitutional ;  but  on  the  other  hand,  was  a 
proper  exercise  of  legislative  power  and 
discretion,  with  which  a  court  cannot  in- 
terfere.     Ih.  29. 

117.  That  portion  of  an  act  prescribing 
that  no  injunction  shall  be  issued  against 
the  commissioners  appointed  for  the  sale 
of  the  State's  interest  within  the  water  line 
of  San  Francisco,  is  invalid.  Guy  v. 
Hermance,  5  Cal.  74. 

118.  By  the  fifth  section  of  the  act  con- 
cerning notaries  public,  notes  are  made 
protestable  ;  and  by  the  tenth  section,  the 
protest  of  a  notary  is  expressly  made  ev- 
idence of  demand  and  nonpayment  of 
notes,  as  well  as  bills.  Connolly  v.  Good- 
vnn,  5  Cal.  221. 

119.  The   act  of  April    17th,   1850, 


giving  to  the  husband  the  entire  control 
of  the  common  property,  does  not  invest 
him  with  power  to  dispose  of  the  same  by 
devise,  whereby  the  rights  of  the  wife 
may  be  defeated.  Beard  v.  KnoXj  5  CaL 
256. 

120.  The  third  section  of  the  act  of 
1850,  concerning  corporations,  prohibits 
them  from  issuing  bills,  notes,  etc,  or  other 
evidences  of  debt,  upon  loans  or  for  circu- 
lation as  money.  The  act  contemplates 
that  corporations  will  incur  debt,  and  lim- 
its their  power  to  incur  debts  to  the  amount 
of  the  capital  stock  paid  in :  held,  that 
they  are  not  prohibited  from  borrowing 
money  and  issuing  the  usual  evidences  of 
debt  therefor.  Magee  v.  Mokelumne  HiU 
C.  and  M.  Co.,  5  Cal.  259. 

121.  In  permitting  persons  to  go  upoo 
public  lands  occupied  by  others  for  the 
pui*po9e  of  mining,  the  legislature  has  le- 
galized what  would  otherwise  have  been 
a  trespass ;  and  the  act  cannot  be  extended 
by  implication  to  a  class  of  cases  not  spec- 
ially  provided  for.  Fitzgerald  v.  UrtoHy 
5  Cal.  309. 

122.  The  act  of  1855,  changing  the 
time  of  the  election  of  municipal  officers 
in  San  Francisco,  enumerates  the  officers 
to  be  elected ;  and  the  rule  "  expressio 
unius  est  exclusio  alterius,"  applies  to  the 
time  when  said  officers  are  qualified  to 
enter  upon  their  respective  offices.  JPeo- 
ple  v.  Haskell,  5  Cal.  359. 

123.  The  act  of  May  3d,  1852,  "pro- 
viding for  the  disposal  of  the  50,000 
acres  of  land  granted  by  congress  to  this 
State,"  is  not  in  confiict  with  the  act  of 
congress  of  1841,  which  provides  for  their 
disposal  after  they  have  been  surveyed. 
Nims  V.  Palmer,  6  Cal.  13. 

124.  The  act  of  March  27th,  1850, 
conferring  upon  the  county  court  the 
power  of  incorporating  towns,  is  unconsti- 
tutional. People  V.  Town  of  NevadcL^  6 
Cal.  144. 

125.  Section  first  of  the  act  of  1855, 
regulating  criminal  proceedings,  is  man- 
datory, and  not  directory.  People  v.  Beel- 
er,  6  Cal.  247. 

126.  Where  a  statute  authorized  a 
board  of  examiners,  consisting  of  three 
executive  State  officers,  to  perform  the 
duty  of  auditing  certain  accounts,  which 
theretofore  had  been  performed  by  the 
controller  of  State,  but  which  is  not  pre- 
scribed by  the  constitution  as  the  peculiar 
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dntj  of  that  officer :  held,  that  the  act  is 
valid  and  binding,  the  power  of  the  legis- 
lature being  supreme,  except  where  ex- 
presslj  restricted.  Ross  v.  Whitman^  6 
CaL36o. 

127.  The  incorporation  act  of  1853 
does  not  substandallj  alter  that  of  1850, 
relative  to  the  hypothecation  of  stocks. 

Weston  V.  Bear  River  and  Auburn  W.  and 
M  Go^e  CaL  429. 

128.  Our  statute  of  wills  not  only  fails 
to  require  the  probate  of  wills  executed 
before  its  passage,  but  it  must,  from  its 
terms,  be  concluded  that  the  legislature 
actually  intended  to  exclude  such  wiUs 
fix>m  the  operation  of  the  statute  altogeth- 
er, leaving  their  validity  to  depend  upon 
the  laws  under  which  they  were  made, 
and  not  disturbing  rights  which  had  grown 
up  under  the  former  system.  Grimes* 
Estate  V,  Harris,  6  Cal.  625. 

129.  The  act  of  April  19th,  1856,  "to 
repeal  the  several  charters  of  the  city  of 
San  Francisco,"  did  not  go  into  effect  until 
the  first  day  of  July,  1856.  People  v. 
Johnson,  6  CaL  674. 

130.  The  act  prescribing  the  manner  of 
commencing  and  maintaining  suits  by  or 
against  counties,  passed  May,  1854,  ap- 
plies as  weU  to  claims  existing  before  its 
passage  as  those  which  arose  afterwards. 
Gilmare  v.  Contra  Costa  County,  6  Cal. 
677. 

131.  The  amendatory  act  of  1855  re- 
peals section  six  of  the  statute  of  limita- 
tions of  1850,  and  the  five  years  allowed 
for  the  conmiencement  of  real  actions  only 
begins  to  run  from  the  date  of  the  passage 
of  the  amendatory  act.  Billings  v.  Bail, 
7  CaL  3. 

132.  The  seUlers'  act  of  1856  does  not 
discriminate  between  an  innocent  aud  tor- 
tious possession,  nor  is  it  a  mere  attempt 
to  avoid  circuity  of  action,  by  providing 
for  an  equitable  adjustment  of  the  whole 
subject  in  one  suit.  By  its  terms,  it  ap- 
plies to  past  as  well  as  present  cases.  It 
takes  from  a  party  that  which  before  was 
his ;  for  if  he  refuses  to  pay  for  the  im- 
provement put  on  his  land  against  his 
will  by  a  trespasser,  he  loses  not  only  the 
improvements,  but  the  land  itself.  Such 
legislation  is  repugnant  to  morality  and 
justice,  and  in  violation  of  the  letter  and 
spirit  of  the  constitution.      lb,  9. 

133.  From  the  framework  of  the  vari- 
ous statutes  concerning  estates  and  public 


administrators,  it  must  be  deduced  that 
the  commission  of  the  public  administra- 
tor, as  a  public  officer,  stands  in  the  place 
of  letters  of  administration,*  and  that 
consequently  it  is  unnecessary  to  issue 
them  in  order  to  give  him  control  over 
the  property  of  the  estates  which  comes 
to  his  hands.  Beckett  v.  Selover,  7  Cal. 
228. 

134.  The  design  and  institution  of  the 
registration  act  was  to  give  constructive 
notice  of  the  facts  which  appeared  upon 
the  face  of  the  record.  Chamberlain  v. 
BelL,  7  Cal.  294. 

135.  The  grounds  on  which  statutes  of 
registration  are  based,  are,  that  the  party 
who  fails  to  record  his  deed  places  it  in 
the  power  of  his  grantor  to  commit  a  fraud 
upon  others,  and  the  law  holds  him  re- 
sponsible, as  assisting  the  fraud.  Bird  v. 
Dennison,  7  CaL  305. 

136.  The  amendatory  act  of  1855,  con- 
cerning conveyances,  abolishing  joint  ten- 
ancies except  when  expressly  declared, 
can  only  apply  to  future  and  not  to  past 
conveyances.  Dewey  v.  Lambier,  7  Cal. 
348. 

137.  The  act  of  1856,  authorizing  the 
county  recorder  of  Yuba  county  to  be  paid 
out  of  the  county  treasury  for  certain  spec- 
ified services,  contains  no  words  which 
raise  a  presumption  that  he  was  to  be  al- 
lowed a  preference  over  other  creditors. 
People  V.  WiUiams,  8  Cal.  100. 

138.  The  special  act  of  the  legislature, 
app)X)ved  April  4th,  1857,  fixing  the  com- 
pensation of  the  county  clerk  of  Placer 
county  at  $3000,  was  intended  in  lieu  of 
all  fees  for  services  rendered  the  county. 
Mitchell  V.  Stoner,  9  Cal.  204. 

139.  The  intention  of  the  legislature  to 
create  the  office  of  ganger  by  the  act  of 
May  3d,  1852,  entitled  *'  an  act  to  provide 
for  the  appointment  of  a  ganger  for  the 
port  of  San  Francisco,"  is  too  clear  to  ad- 
mit of  doubt.  People  v.  Addison,  10  Cal.  7. 

140.  The  act  of  the  legislature  giving 
the  power  to  the  superior  court  of  the  city 
of  San  Francisco  to  send  its  process  be- 
yond its  territorial  limits  was  constitutional. 
Hickman  v.  QNeal,  10  Cal.  294;  over- 
ruling Meyer  v.  KaXkman,  6  Cal.  590. 

141.  The  statute  of  limitations  can  only 


*  Tho  lUtutei  of  1860,  p.  106,  aatborlze  pnbllc  admlnts- 
traton,  In  counties  other  Uian  San  Francisco  and  Sacra- 
mento, to  perfonn  the  duties  of  administration  without 
obtaining  letters. 
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be  construed  to  apply  to  judgments  not  in 
esse  at  the  time  of  the  passage  of  the  act 
of  1855,  or  as  giving  two  years  from  the 
passage  of  the  act  within  which  to  sue 
upon  such  as  were  not  already  barred  by 
the  act  of  1850.  Scarborough  v.  Dugan^ 
10  Cal.  808. 

142.  The  general  statute  defines  the 
duties  of  the  sheriffs  in  respect  to  final 
process,  and  these  duties  are  to  be  con- 
strued in  pari  materia.  Wilson  v.  Broder, 
10  Cal.  488. 

143.  The  act  to  regulate  interest  on 
money  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed.  JRaun 
V.  Reynolds^  11  Cal.  19. 

144.  In  an  action  for  the  division  of  the 
common  property  of  husband  and  wife 
after  a  decree  of  divorce,  the  plaintiff,  in 
order  to  bring  herself  within  the  pro- 
visions of  the  act  "  defining  the  rights  of 
husband  and  wife,"  passed  April   17th, 

1850,  must  affirmatively  state  such  facts 
as  give  her  the  right  to  the  property  under 
the  act     Dye  v.  Dye,  11  Cal.  166. 

145.  The  eighth  section  of  the  act  of 

1851,  concerning  divorces,  which  provides 
that  "  no  divorce  shall  be  granted  in  any 
action  by  default  of  the  defendant,  nor  on 
the  admission  or  statement  of  either  party,*' 
does  not  prohibit  the  introduction  of  con- 
fessions in  evidence,  but  simply  prevents 
granting  a  decree  on  them  alone.  Baker 
V.  Baker,  13  Cal.  93. 

146.  The  act  giving  jurisdiction  over 
the  subject  of  contested  elections  to  the 
judge  of  the  county  court  is  constitutional, 
and  district  judges  are  embraced  within  it. 
Saunders  v.  Haynes,  13  Cal.  150. 

147.  The  act  of  April  19th,  1856,  per- 
mitting nonresident  sdiens  to  inherit  real 
and  personal  estate  is  constitutional.  State 
of  Calif omia  v.  Rogers,  13  Cal.  165. 

148.  Under  the  act  of  April  28th,  1857, 
authorizing  the  supervisors  of  Yuba  county 
to  take  stock  in  a  railroad  company,  the 
stock  may  be  taken  in  any  railroad  by 
which  a  railway  connection  shall  be  form- 
ed between  Marysville  and  Benicia,  or 
any  point  on  the  Sacramento  river  at  or 
near  Knight's  ferry.  The  company  in 
which  the  stock  is  taken  need  not  be  con- 
stituted for  the  express  and  only  purpose 
of  such  connection,  provided  the  effect  of 
the  work  is  to  make  the  connection.  Pat- 
Hson  V.  Supervisors  of  Tuba  County,  13 
Cal.  189. 


149.  The  act  of  April  20th,  1858, 
authorizing  the  issuance  of  bonds  by  the 
city  and  county  of  San  Francisco,  is  valid, 
and  the  clause  in  the  act  requiring  the 
action  of  the  board  of  examiners  to  be 
submitted  to  a  vote  of  the  people  in  a  con- 
tingency, does  not  make  the  act  any  the 
less  a  law.  The  act  took  effect  as  a  law 
immediately,  and  was  not  dependent  on 
the  action  of  the  other  body.  People  v. 
Burr,  13  Cal.  356. 

150.  The  act  of  March,  1851,  common- 
ly called  the  San  Francisco  water  lot  act, 
should  be  favorably  construed  to  the  city, 
and  includes  all  land  fixed  by  the  survey 
referred  to  in  the  act.  Ifyman  v.  Recuiy 
13  Cal.  451. 

151.  Neither  the  general  incorporation 
act  nor  the  act  concerning  plank  roads  and 
turnpikes  gives  any  exclusive  privileges  to 
the  corporation  first  established.  Others 
may  build  a  road  on  or  near  the  same  line 
of  travel.  Indian  Canon  Road  Co.  v. 
Robinson,  13  Cal.  520. 

152.  The  act  of  1858,  amendatory  to 
the  act  of  May  1st,  1851,  authorizing  the 
^  funding  of  the  floating  debt  of  the  city 
of  San  Francisco,  and  to  provide  for  the 
payment  of  the  same,"  is  constitutional. 
The  amendment  that  the  commissioners 
may  purchase  stock  at  five  per  cent,  above 
par  does  not  affect  injuriously  the  credi- 
tors under  the  act  of  1851.  TTiamton  v. 
Hooper,  14  Cal.  11. 

153.  The  act  of  1851  is  a  law  as  well 
as  a  contract,  and  those  provisions  which 
are  mere  modes  of  giving  effect  to  the 
substantial  purposes  of  the  act  may  be  re- 
vised and  altered.  The  constitution  for- 
bids impairing  the  obligation  of  contracts, 
but  does  not  inhibit  legislation  respecting 
them.    lb, 

154.  If  under  the  act  a  lai^  surplus 
accumulates,  it  may  be  applied  to  the  pur- 
chase of  bonds,  even  if  no  provision  ex- 
ists in  the  act  for  payment  before  the  bonds 
are  due.     lb, 

155.  The  act  of  the  legislature  author- 
izing boards  of  supervisors  to  appoint  a 
collector  of  foreign  miners'  licenses  is  not 
unconstitutionaL  People  v.  Squires,  14 
Cal.  17. 

156.  The  sheriff  being  ex  officio  tax 
collector  of  foreign  miners'  licenses,  by 
an  act  of  the  legislature  may  be  deprived 
of  the  office  of  tax  collector  before  the 
expiration  of  his  term.     lb. 
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157.  The  constitution  provides  in  sec- 
tion 15,  art  11,  that  ^the  legislature  shall 
protect  by  law  from  forced  sale  a  certain 
portion  of  the  homestead  and  other  prop- 
erty of  aU  heads-  of  families."  It  only 
requires  legislation  exempting  the  prop- 
erty from  forced  sale.  The  statute  goes 
beyond  the  constitutional  provision.  It  not 
only  exempts  the  homestead  from  forced 
flak,  but  declares  that  no  mortgage,  sale 
or  alienation  of  any  kind  by  the  owner,  if 
a  married  man,  be  valid  without  the  sig- 
nature and  acknowledgment  of  the  wife, 
if  she  be  a  resident  of  the  State.  Neither 
the  constitution  or  the  statute  recognizes 
any  estate  in  the  wife ;  on  the  contrary,  it 
is  clear  that  both  were  framed  upon  the 
idea  that  it  was  out  of  the  property  of  th6 
husband,  or  at  least  conunon  property,  that 
the  homestead  was  to  be  carved.  Gee  v. 
JUbore,  14  CaL  474. 

158.  The  act  of  April  27th,  1857,  pro- 
hibiting  gaming,  is  constitutional.  People 
v.  Beaiiy,  14  Cal.  573. 

159.  The  objection  to  the  State  prison 
contract  with  Estill,  under  the  act  of  the 
twenty-first  of  March,  1856,  that  it  con- 
tained stipulations  for  the  release  of  claims 
held  by  Estill  against  the  State,  thereby 
increasing  the  amount  of  the  monthly  pay- 
ments, cannot  be  raised  at  this  late  day — 
three  years  having  elapsed  since  the  exe- 
cution of  the  contract,  and  it  having  been 
in  part  performed  on  both  sides,  and  thus 
acquiesced  in  and  affirmed.  State  v.  Mc* 
Oauley^  15  Cal.  455. 

160.  The  fieust  that  the  contract  with 
Estill  was  signed  by  the  commissioners 
with  their  individual  names,  and  not  with 
the  name  of  the  State,  does  not  make  it 
defectively  executed.  The  contract  pur- 
ports in  its  body  to  be  between  the  State, 
acting  by  the  commissioners  under  the  act 
of  March  2l8t,  1856,  of  the  one  part,  and 
fistill  of  the  other,  and  is  signed  by  the 
oommisaioners  with  the  affix  of  ^  Board  of 
State  Prison  Commissioners."  This  makes 
it  the  contract  of  the  State  and  not  of  the 
commissioners.    lb,  456. 

161.  The  act  of  March,  1856,  having 
authorized  the  commissioners  to  execute  a 
lease  without  prescribing  any  specific  form, 
or  containing  any  restrictions  as  to  assign- 
ing, and  the  lease  being  in  its  terms  as- 
signable, and  no  objections  to  this  form  of 
contract  having  been  made  at  the  time,  it 
is  too  late  to  interpose  them  after  the  con- 


tract has  been  acted  upon  on  both  sides, 
and  thus  adopted  and  approved.  The  per- 
sonal liability  of  the  assignor  continued 
after  his  assignment  to  McCauley.  The 
security  of  his  bond  was  not  impaired 
thereby.     lb,  457. 

162.  It  is  too  late  for  the  State  to  com- 
plain that  the  contract  did  not  exact  oi'  the 
lessee  security  against  breaches  thereof, 
other  than  the  bond  of  $200,000  required 
by  the  act  of  March  21st,  1856,  or  did  not 
reserve  to  the  State  the  right  to  reenter 
and  resume  possession  of  the  premises 
and  control  of  the  prisoners  whenever  she 
deemed  proper.     lb.  458. 

163.  Under  the  consolidation  act  of 
1858,  the  treasurer  of  the  city  and  county 
of  Sacramento  is  entitled  to  receive  for 
his  official  services  only  $3,000  per  an- 
num. He  is  not  entitled  to  the  per  cent- 
age  allowed  by  the  State  to  county  treas- 
urers for  money  paid  by  them  into  the 
State  treasury.  This  per  centage  belongs 
to  the  city  and  county  of  Sacramento. 
City  of  Sacramento  v.  Bird,  15  Cal.  295. 

164.  Under  the  chattel  mortgage  act  of 
1857,  a  mortgage  of  shares  of  stock  in  an 
incorporated  company  is  valid  without  a 
transfer  on  the  books  of  the  company,  as 
is  required  by  the  corporation  act  of  1853 
relative  to  pledges  of  stock  by  delivery  of 
the  certificates.  The  act  of  1853  has  no 
effect  on  the  act  of  1857.  ^e  v.  Johnson, 
15  Cal.  58. 

1 65.  The  general  language  of  section  one 
of  the  limitation  act  of  1855,  that  actions 
in  the  cases  therein  named  '^  can  only  be 
commenced  within  two  years  from  the 
time  the  cause  of  action  has  accrued,  or 
shall  accrue,"  is  controlled  and  limited  by 
the  twenty-second  section  of  the  limitation 
act  of  1850.    Palmer  v.  Shaw,  16  Cal.  96. 

166.  The  word  "return"  used  in  the 
twenty-second  section  of  the  limitation  act 
of  1850,  is  held  by  the  authorities  to  ap- 
ply as  well  to  persons  coming  from  abroad 
as  to  the  citizens  of  the  country  going 
abroad  for  a  temporary  purpose  and  then 
returning.  But  the  coming  from  abroad 
must  not  be  clandestine,  and  with  an  in- 
tent to  defraud  the  creditor,  by  setting  the 
statute  in  operation  and  then  departing. 
lb.  97. 

167.  The  act  of  April  25th,  1855,  for 
the  protection  of  growing  crops  and  im- 
provements in  the  mining  districts  of  this 
State,  so  far  as  it  purports  to  give  a  right 
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of  entry  upon  the  mineral  lands  of  this 
State,  in  cases  where  no  sach  right  existed 
anterior  to  its  passage,  is  invalid.  GiUan 
V.  Ifutchinson,  16  Cal.  155. 

168.  This  act  of  1855  seems  to  proceed 
upon  the  idea  of  an  absolute  and  uncondi- 
tional right  in  the  miner  to  enter  upon  the 
possessions  of  another  for  mining  pur- 
poses, and  the  intention  of  the  act  was  to 
limit  this  supposed  right,  and  not  to  give 
a  right  of  entry  in  cases  where  no  such 
right  previously  existed.     lb, 

169.  The  act  of  April  19th,  1859,  pro- 
viding for  the  condemnation  and  appropri- 
ation to  the  use  of  the  State  of  the  inter- 
est of  certain  parties  in  the  State  prison 
grounds,  repealed  the  act  of  March  2l8t, 
1856 ;  but  such  repeal  did  not  affect  the 
contract  made  under  the  repealed  act. 
The  contract  was  a  thing  consummated — 
and  afler  its  execution  did  not  depend  for 
its  further  existence  upon  the  continuation 
of  the  act  which  originally  gave  it  life. 
People  V.  Brooks,  16  Cal.  33. 

170.  The  third  section  of  the  act  "to 
provide  for  the  construction  of  canals,  and 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  valley," 
passed  on  the  eleventh  of  April,  1857,  is 
a  grant  upon  condition  precedent,  and  not 
as  counsel  of  the  respondent  contend,  upon 
condition  subsequent.  This  is  evident 
from  the  clause  following  the  condition, 
and  restricting  the  right  of  the  grantees 
to  take  the  odd  sections  until  "  ajfter  the 
reclamation  of  the  lands,"  and  the  accom- 
panying proviso,  that  none  of  those  sec- 
tions shall  be  subject  to  private  entry. 
Montgomery  v.  Kctsson,  16  Cal.  193. 

171.  The  act  of  April  20th,  1858,  re- 
pealing the  act  of  April  11th,  1857,  mak- 
ing this  grant,  and  declaring  the  rights  and 
privileges  thereunder  forfeited,  is  uncon- 
stitutional and  void.     lb,  194. 

172.  The  act  of  the  legislature  of  1858, 
validating  the  alcalde  grants  mentioned  in 
the  proviso  to  the  second  section  of  the 
Van  Ness  ordinance,  is  effectual  for  that 
purpose,  whether  the  grants  were  origin- 
ally valid  or  not,  or  whether  the  title  of 
the  city  of  San  Francisco  came  by  grant 
to  the  old  pueblo,  or  had  its  origin  by  pre- 
sumption or  grant  in  the  act  of  congress. 
Payne  v.  TreadweU,  16  Cal.  232. 

173.  The  act  of  March  29th,  1860,  pro- 
viding for  the  construction  of  a  State  cap- 
itol  in  the  city  of  Sacramento,  is  not  un- 


constitutional, as  creating  an  indebtedness 
or  liability  on  the  part  of  the  State  ex- 
ceeding the  limit  of  $300,000,  prescribed 
in  the  eighth  article  of  the  constitution. 
The  act  authorizes  the  commissioners 
therein  named  to  contract  only  to  the  ex- 
tent of  $100,000.  Kopptkus  V.  State 
Capitol  Commissioners,  16  Cal.  253. 

174.  No  analogy  exists  between  this 
case  and  Nougues  v.  Douglass^  7  CaL  65, 
because  there  the  act  of  1856  authorized 
a  contract  in  a  sum  not  exceeding  $300,- 
000,  payable  in  State  bonds,  and  at  the 
time  of  its  passage  the  State  was  indebted 
to  the  amount  limited  by  the  constitution, 
without  a  vote  of  the  pec^le.     lb.  254. 

175.  Nor  is  the  act  of  1856  unconstitu- 
tional because  it  provides  that  the  ocnn- 
pensation  to  the  owners  of  the  land  taken 
shall  be  ascertained  by  three  commission- 
ers, and  thus  deprives  the  owners  of  the 
right  to  a  jury  trial.  The  provisions  of 
the  constitution,  that  "the  right  of  trial 
by  jury  shall  be  secured  to  all  and  remain 
inviolate  forever,"  applies  only  to  civil  and 
criminal  cases  in  which  an  issue  of  fact  is 
joined.  The  proceeding  to  ascertain  the 
value  of  property  under  the  act  of  1860, 
and  the  compensation  to  be  made,  is  not 
an  action  at  law.  It  is  an  inquisition  for 
tlie  ascertainment  of  a  particular  fad  as 
preliminary  to  future  proceedings,  and  it 
is  only  requisite  that  it  be  conducted  in 
some  equitable  and  fair  mode  to  be  pro- 
vided by  law,  either  with  or  without  a 
jury,  opportunity  being  allowed  to  owners 
and  parties  interested  in  the  property  to 
give  evidence  as  to  its  value,  and  to  be 
heai'd  thereon.     lb.  254. 

176.  The  act  of  February  14th,  1855, 
makes  an  exception  in  case  the  husband 
be  not,  and  for  one  year  next  preceding 
the  execution  of  the  conveyance  of  the 
wife,  has  not  been  bona  fide  residing  in 
this  State.  But  the  fact  that  the  husband 
abandons  his  wife,  or  suffers  her  to  act  as 
a  femme  sole  and  take  care  of  herself, 
does  not  give  her  a  right  to  mortgage 
either  his  or  her  separate  property,  what- 
ever may  be  the  effect  of  such  acts  of  the 
husband  in  rendering  her  personally  liable 
for  her  contracts.  Harrison  v.  Browny  16 
Cal.  290. 

177.  California,  upon  her  admission  into 
the  union,  acquired  under  the  eighth  sec^ 
tion  of  tlie  act  of  congress  of  September 
4th,  1841,  entitled  "an  act  to  appropriate 
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the  proceeds  of  the  sales  of  the  public 
lands  and  to  grant  preemption  rights,*'  a 
Tested  and  present  interest  in  five  hundred 
thousand  acres  of  land,  with  a  nght  to  se- 
lect and  locate  the  same,  in  such  manner 
as  her  legislature  might  direct,  out  of  any 
of  the  public  lands  of  the  United  States, 
except  such  us  were  or  might  be  reserved 
firom  sale  by  any  law  of  congress,  or  the 
proclamation  of  the  president.  DoU  v. 
Meader,  16  Cal.  315. 

178.  Neither  the  tenth  section  of  the 
act  of  1841,  nor  the  act  of  May  23d,  1844, 
entitled  ^  an  act  for  the  relief  of  citizens 
of  towns  upon  the  lands  of  the  United 
States  under  certain  circumstances ;"  nor 
the  act  of  March  3d,  1853,  providing  "for 
the  survey  of  the  public  lands  in  Califor- 
nia, the  granting  of  preemption  rights 
therein,  and  for  other  purposes,"  in  effect 
reserve  town  sites  from  sale.    Ib>  321. 

179.  The  municipal  preemption  act  of 
May  23d,  1844,  confers  a  right  upon  the 
corporate  authorities  or  county  judges,  to 
purchase  the  land  forming  a  town  site^  at 
the  minimum  government  price,  for  the 
benefit  of  the  inhabitants  thereof,  before 
the  commencement  of  the  public  sale  of 
the  body  of  the  land  in  which  the  town 
site  IS  included — ^and  if  such  right  be  not 
exercised,  such  lands,  with  the  general 
mass,  are  offered  for  sale  to  the  public. 
Ih.  323. 

180.  The  act  of  1860,  authorizing  suit 
to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859  in  the  city  and  coun- 
ty of  Sacramento,  and  prohibiting  the  de- 
fendants from  setting  up  in  defense  any 
informality  in  the  levy  or  assessment  of 
Uie  tax,  and  making  duly  certified  copies 
of  the  delinquent  tax  list,  or  the  original 
or  duplicate  assessment  roUs,  evidence  of 
the  delinquency  of  the  property  assessed, 
of  the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  in  relation  to  the 
levy  and  assessment  have  been  complied 
with,  is  constitutional.  People  v.  Seymour, 
16  Cal.  341. 

181.  The  act  of  April  21st,  1860,  rela- 
tive to  pilots  in  the  port  of  San  Francisco, 
did  not  legislate  out  of  ofiice  pilots  licensed 
under  acts  repealed  by  the  act  of  April 
2l8t,  whose  term  of  office  had  not  expired 
when  this  act  went  into  operation.  Flynn 
Y.AbboU,  16  Cal.  365. 

182.  A  judgment  is  a  contract  within 
the  sixty-seventh  section  of  the  act  con- 


cerning   courts  of  justice    and    judicial 
officers.     Stuart  v.  Lander,  16  Cal.  375. 

183.  The  act  of  1851,  providing  for  the 
election  of  a  district  attorney  in  each 
county,  at  the  general  election  of  that 
year,  and  every  two  years  thereafter,  etc., 
and  the  act  of  1855,  providing  that  the 
board  of  supervisors  in  each  county  shall 
fill  vacancies  in  the  office  of  district  attor- 
ney, their  appointee  to  hold  until  the  next 
general  election,  the  person  then  elected 
to  hold  for  the  balance  of  the  term  of  the 
person  whose  place  he  is  elected  to  fill, 
applies  to  the  city  and  county  of  San 
Francisco,  and  are  not  repealed  by  the 
ninth  nor  by  the  last  section  of  the  con- 
solidation act  of  1856.  The  policy  of  the 
act  of  1851  was  to  create  uniformity  in 
the  official  terms  of  district  attorneys  by 
filling  those  terms  at  fixed  periods.  People 
V.  Brovm,  16  Cal.  443. 

184.  The  object  of  the  ninth  section  of 
the  San  Francisco  consolidation  act  of 
1856  was  not  to  repeal  the  general  law 
of  1855,  relative  to  filling  vacancies,  but 
to  provide  for  cases  not  embraced  by  the 
general  law — that  is,  for  certain  local 
offices,  made  elective  by  the  people,  pecu- 
liar to  San  Francisco,  and  for  which  no 
provision  had  been  made.     Tb. 

185.  The  duty  imposed  by  the  forty- 
ninth  section  of  the  revenue  act  of  1857, 
for  selling  goods  at  public  auction,  is  not 
a  tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods,  or  the  proceeds  of  the 
sale — ^the  auctioneer  being  made  the  col- 
lector of  the  State  for  the  amount  of  the 
tax.     State  v.  Poulterer,  1 6  Cal.  523. 

186.  This  duty  may  be  collected  by 
action  of  debt  by  the  State  against  the 
auctioneer ;  and  the  penal  remedy  afford- 
ed by  the  fifly-second  section  of  the  act  is 
not  an  exclusive  remedy.     lb. 

187.  The  forty-ninth  section  of  the  act 
makes  the  auctioneer  liable  to  pay  this 
duty,  and  the  meaning  is,  that  he  shall  be 
legally  held  to  pay  it.  The  fact  that  a 
bond  is  required  of  the  auctioneer,  con- 
ditioned for  the  performance  of  his  duty, 
shows  that  the  legislature  did  not  mean  to 
restrict  his  responsibility  to  the  ]>enal  pro- 
vision of  the  act,  as  the  bond  covers  this 
duty  of  paying  over  the  money  to  the 
State.     lb. 

188.  The  criminal  process  of  the  fifly- 
second  section  is  not  a  remedy  provided 
by  the  statute  for  the  payment  of  the  duty 
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imposed,  but  a  mere  provision  for  the  pun- 
ishment of  those  who  violate  the  law. 
The  remedy  spoken  of  by  the  authorities, 
as  excluding  any  other  remedy,  means 
the  process  provided  by  the  legislature, 
whereby  the  specific  duty  may  be  enforc- 
ed. But  under  our  act,  the  remedy  is  not 
such ;  for,  after  the  party  has  been  fined 
and  imprisoned,  the  duty  of  paying  over 
to  the  State  the  money  in  the  hands  of 
the  auctioneer  remains.     Ih> 


CONSUL. 

1.  An  alien  friend  may  sue  an  Amer- 
ican in  the  consular  courts  In  China  estab- 
lished there  under  the  treaty  of  1844. 
Forbes  v.  Scannell,  13  Cal.  385. 

2.  The  decision  of  the  consul  as  to  the 
validity  of  the  assignment  is  not  conclu- 
sive in  the  courts  of  this  State.     lb,  286. 

3.  An  appeal  lies  from  a  consular  court 
to  the  American  commissioner.     lb, 

4.  The  general  designation  in  the  fourth 
section  of  the  act  of  April  16th,  1850,  as 
to  conveyances  of  any  notary  public,  or 
any  consul  of  the  United  States,  embraces 
notaries  and  consuls  of  every  grade ; 
whether  principal  or  inferior  notary,  or 
consul  general  or  vice  consul.  MoU  v. 
Smith,  16  Cal.  552. 

5.  The  certificates  of  a  notary  public 
or  United  States  consul,  of  acknowledg- 
ment of  a  deed,  are  prima  facie  evidence 
of  the  official  character  of  the  persons  by 
whom  they  are  given.     lb. 


CONTEMPT. 

1.  The  modes  for  punishment  for  con- 
tempt as  prescribed  by  statute  must  be 
taken  as  exclusive  of  all  other  modes  of 
punishment,  and  a  court  has  no  power  to 
infiict  any  other  kind  of  punishment. 
People  V.  Turner y  1  Cal.  149. 

2.  It  is  not  usual  for  courts  to  interpose 


by  a  proceeding  for  contempt  against  an 
attorney  for  any  act  independent  of  his  pro- 
fession, as  not  connected  with  his  profes- 
sional employment  as  an  attorney.  lb.  150. 

3.  The  statute  having  made  a  distinction 
in  contempts  between  those  committed  in 
the  presence  and  out  of  the  presence  of 
the  court,  the  final  order  of  the  court 
committing  for  contempt  should  always 
show  upon  its  face  the  facts  upon  which 
the  exercise  of  the  power  is  based  and 
the  adjudication  made.     lb,  155. 

4.  If  an  order  fining  and  imprisoning 
for  contempt  does  not  specify  on  its  face 
wherein  the  contempt  consisted,  it  will  be 
reversed  on  certiorari.  JSx  parte  Fieldy  1 
Cal.  187. 

5.  It  is  no  contempt  of  a  writ  of  man- 
damus, directing  the  respondent  to  rein- 
state certain  persons  as  practising  attor- 
neys to  the  rolls  of  attorneys,  that  he  has 
again  expelled  the  relator  for  reasons  al- 
leged to  have  arisen  subsequent  to  the 
writ.     People  v.  Turner,  1  Cal.  189. 

6.  An  attachment  for  contempt  for 
disobedience  of  a  mandamus  will  not 
issue,  unless  it  appear  affirmatively  that 
the  mandamus  was  sought  to  be  enforced 
by  some  party.     lb, 

7.  The  judgments  and  orders  of  courts 
or  judges  on  the  subject  of  contempts  are 
by  our  statutes  declared  to  be  final  and 
conclusive ;  and  it  has  been  established 
by  judicial  decisions,  that  under  the  writ 
of  habeas  corpus  we  cannot  review  the 
orders  of  another  court  in  such  cases. 
Ex  parte  Cohen,  5  CaJ.  495. 

8.  District  courts  have  jurisdiction  to 
punish  for  contempts  of  their  processes, 
and  to  issue  writs  necessary  to  this  juris- 
diction,    lb, 

9.  They  have  not  the  power  to  issue 
erroneous  writs  of  contempt ;  such  would 
be  unlawful,  and  be  subject  to  appeal.  /&. 

10.  Though  courts  are  exclusive  judges 
of  their  own  contempts,  still  a  party  can- 
not  be  imprisoned  for  neglecting  or  refus- 
ing to  do  what  it  appears  is  out  of  his 
power  to  perform.  Adams  v.  ffaskeU,  6 
Cal.  318. 

11.  An  order  committing  a  party  for 
contempt,  and  ordenng  that  he  be  impris- 
oned until  he  comply  with  the  previous 
order  commanding  him  to  pay  mto  court  a 
certain  sum  of  money,  is  an  excess  of 
jurisdiction  and  void  where  the  party  had 
made  affidavit,  which  was  uncontradicted, 
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that  the  money  had  passed  from  his  pos- 
session and  control  before  the  proceedings 
in  contempt  were  commenced.     Ih, 

12.  A  commitment  for  contempt  for 
refusing  to  obey  an  order  of  court,  com- 
manding the  imprisonment  of  the  party  in 
contempt  until  he  shall  comply  with  the 
order,  should  set  forth  that  it  is  in  the 
power  of  the  party  to  comply.  Ex  parte 
Cohen^  6  CaL  320. 

13.  The  law  regards  the  substance  more 
than  the  form ;  and  where  the  proceeding, 
though  in  form  a  case  of  contempt,  is  in 
substance  a  private  right,  the  appellate 
court  will  compel  the  court  below  to  issue 
an  attachment  to  punish  a  contempt 
Merced  M.  Co.  v.  Fremont,  7  Cal.  133. 

14.  A  party  committed  for  contempt  in 
refusing  to  answer  questions  propounded 
to  him  as  a  witness,  under  an  order  that 
he  stand  committed  till  he  do  answer,  will 
be  discharged  on  habeas  corpus  where  it 
appears  that  the  suit  has  abated.  Ex 
parte  J^awe,  7  Cal.  176. 

15.  A  commitment  for  contempt  for  re- 
fusing to  obey  an  unlawful  order  of  court 
can  be  reviewed  and  set  aside  by  an  ap- 
pellate court  Ex  parte  Rawe,  7  Cal.  178, 
183;   Ware  v.  Robinsmi,  9  Cal.  111. 

16.  In  cases  where  an  alleged  contempt 
consists  in  the  disobedience  of  writs,  or 
orders  of  the  court,  or  judge  at  chambers, 
and  in  refusing  to  answer  questions  as  a 
witness,  the  contempt  can  only  exist  in 
disobeying  legal  writs  or  orders,  and  in 
reftising  to  answer  legal  questions.  Ex 
parte  Rowe,  7  Cal.  182. 

17.  A  commitment  for  contempt  ^^in 
reiiising  to  answer  certiun  questions  pro- 
pounded to  the  witness  by  the  grand 
jury,"  is  not  a  compliance  with  the  stat- 
ute, which  requires  the  act  to  be  specified 
in  the  conmiitment  It  does  not  appear 
fix>m  such  commitment  whether  the  ques- 
tions were  legal  or  not     Ih.  183. 

18.  When  an  injunction  granted  on  an 
ex  parte  application  was  modified  on  mo- 
tion of  defendant,  without  notice  to  plaint- 
i£^  on  defendant's  giving  bond :  held,  that 
subsequent  acts  of  defendant  in  violation 
of  the  original  injunction  were  not  in  con- 
tempt. The  remedy  of  the  plaintiff,  if 
there  was  error  in  the  order  modifying  the 
injunction,  is  by  appeal;  but  he  cannot 
have  a  mandamus  to  compel  the  issuance 
of  attachment  for  contempt  Fremont  v. 
Merced  M%n.  Co.,  9  Cal  19. 


19.  Pending  a  motion  for  a  new  trial, 
the  defendants  violated  the  injunction,  and 
the  plaintiffs  applied  for  an  attachment 
against  them  for  contempt  of  court:  held, 
it  was  error  to  refuse  the  writ  on  the 
ground  that  the  pending  of  the  motion 
operated  as  a  suspension  of  the  injunction. 
Ortman  v.  ZHxan,  9  Cal.  24. 


CONTINUANCE. 

1.  Affidavits  for  a  continuance  should 
show  due  diligence  in  endeavoring  to  pro- 
cui'e  the  attendance  of  witnesses,  and  in 
preparing  for  trial.  People  v.  Baker,  1 
Cal.  404. 

2.  A  refusal  to  grant  a  continuance  for 
the  absence  of  witnesses,  or  counsel,  under 
circumstances  showing  that  the  party,  or 
his  counsel,  was  surprised  as  to  the  time 
or  place  of  holding  court,  is  error.  Ross 
V.  Austin,  2  Cal.  191. 

3.  A  defendant  applied  for  a  continu- 
ance to  enable  him  to  take  the  deposition 
of  a  witness  whose  evidence  would  be  of 
no  avail  in  his  defense,  and  in  which  he 
showed  no  diligence :  held,  that  the  appli- 
cation was  properly  rejected.  Hawley  v. 
Stirling,  2  Cal.  473. 

4.  In  an  application  for  a  continuance 
to  take  testimony  by  commission,  the  de- 
fendant allowed  a  month  to  pass  without 
making  the  motion ;  there  was  not  suffic- 
ient diligence  to  entitle  the  party  to  his 
application.  Pierson  v.  Holhrook,  2  CaL 
598. 

5.  An  agreement  of  counsel  for  the 
continuance  of  a  cause,  not  reduced  to 
writing,  wiU  not  be  regarded  by  the  court. 
Peralia  v.  Mariea,  3  Cal.  187. 

6.  The  absense  of  counsel  for  the  de- 
fense on  account  of  sickness  is  a  sufficient 
ground  of  continuance  in  a  criminal  case. 
People  V.  Logan,  4  Cal.  189. 

7.  Under  any  circumstances,  the  with- 
drawal of  a  juror  and  the  continuance  of 
a  cause  thereby  is  no  ground  for  revers- 
ing a  judgment  subsequently  obtained. 
Benedict  v.  Cozzens,  4  Cal.  382. 

8.  In  criminal  cases,  on  a  motion  for 
continuance  by  defendant,  on  the  ground 
of  the  absence  of  a  material  witness,  based 
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on  a  sufficient  affidairit,  the  agreement  of 
the  district  attorney  that  the  witness,  if 
present,  would  have  deposed  as  averred 
in  defendant's  affidavit,  is  not  sufficient  to 
warrant  the  overruling  of  the  motion. 
People  V.  Diaz,  6  CaL  249. 

9.  Under  our  statute,  motions  for  con- 
tinuance in  criminal  cases,  are  subject  to 
review  upon  appeal,     lb, 

10.  The  supreme  court  will  not  review 
an  order  denying  a  continuance,  except 
where  there  has  has  been  an  abuse  of  the 
discretion  vested  in  them  by  the  court  be- 
low. Frank  v.  Brady,  8  CaL  48 ;  Mu$- 
grove  v.  Perkins,  9  Cal.  212 ;  Pilot  Rock 
Creek  Canal  Co,  v.  Chapman,  11  Cal. 
162. 

11.  An  affidavit  for  a  continuance  on 
the  ground  of  absence  of  a  witness  should 
state  that  the  testimony  wanted  is  not  sim- 
ply cumulative,  and  cannot  be  proven  by 
others,  and  that  the  application  is  not 
made  for  delay  ;  the  character  of  the  dili- 
gence used  in  trying  to  obtain  the  attend- 
ance of  the  witness — whether  by  exhaust- 
ing the  process  of  the  law  or  otherwise — 
should  also  be  stated.  People  v.  Thomp- 
son, 4  Cal.  240 ;  People  v.  Quincy,  8  Cal. 
89 ;  Pierce  v.  Payne,  14  Cal.  420. 

12.  If  defendants  are  surprised  by  an 
amendment,  and  found  it  necessary  to  as- 
sume a  different  line  of  defense  in  conse- 
quence of  it,  they  would  have  been  enti- 
tled to  a  continuance,  to  prepare  for  their 
defense.     Polk  v.  Coffin^  9  Cal.  58. 

13.  The  mistaken  advice  of  counsel  to 
his  clients,  not  to  prepare  for  trial,  is  no 
ground  for  continuance.  Mtisgrove  v.  Per- 
kins,  9  Cal.  212. 

14.  A  party  who  is  unprepared  for  tri- 
al at  the  time  of  the  calling  of  the  case, 
should  move  for  a  continuance ;  and  if  be 
fails  to  do  this,  he  waives  his  want  of  prep- 
aration and  cannot  afterwards,  when  judg- 
ment has  gone  against  him,  move  for  a 
new  trial  on  this  ground.  TSimer  v.  Mor- 
risson,  11  Cal.  21. 

15.  When  a  continuance  is  refused  on 
the  ground  of  absent  witnesses,  that  action 
will  not  be  renewed  unless  there  has  been 
a  motion  for  a  new  trial,  and  the  applica- 
tion supported  by  the  affidavits  of  the  ab- 
sent witnesses — ^if  such  affidavits  can  be 
obtained ;  or  if  not,  then  it  should  be  shown 
to  the  court  that  they  cannot  be  obtained. 
Pilot  Rock  Greek  Caned  Co,  v.  Chapman, 
11  Cal.  162. 


16.  Pending  a  motion  for  a  new  trial, 
taken  under  advisement  for  decision  in 
vacsition  by  consent  of  parties,  another 
term  of  the  court  intervenes,  when,  upon 
some  incidental  motion,  the  cause  was 
continued  and  the  court  adjounied :  held, 
that  the  continuance  was  only  a  contin- 
uance of  the  motion  for  a  new  trial,  and 
did  not  affect  in  the  least  the  power  of 
the  court  to  act  on  the  motion  at  its  con- 
venience. Hutchinson  v.  Bours,  13  CaL 
52. 

17.  Where  it  is  admitted,  for  the  pur- 
pose of  preventing  a  continuance,  that  the 
several  witnesses  named  would,  if  pres- 
ent, respectively  testify  as  stated  in  the 
affidavit,  and  that  their  testimony  should 
be  considered  as  actually  given  on  the 
trial  or  as  offered  and  overruled  by  the 
court  as  improper;  the  testimony  thus 
assumed  was  offered,  and  for  all  the  par- 
poses  of  this  case  must  be  deemed  as  ac- 
tually before  the  court  Boggs  v.  Merced 
Min.  Co,,  14  Cal.  358. 

18.  An  affidavit  for  continuance  on  the 
ground  that  a  witness  is  absent  from  the 
State,  must  aver  that  the  party  cannot  to 
his  knowledge  prove  the  same  facts  by  any 
other  witness.  Pierce  v.  Payne,  14  Cal. 
420. 

19.  The  plaintiff,  to  avoid  the  continu- 
ance, admitted  that  a  witness  would  tes- 
tify to  certain  facts  set  up  in  the  affidavit, 
and  the  trial  proceeded.  This  affidavit, 
therefore,  became  evidence,  but  not  con- 
clusive proof  of  its  contents.  Mankman  v. 

Vallejo,  15  Cal.  645. 


CONTRACT. 

I.  In  general. 
II.  Verbol  Contract. 

III.  Executory  Contract. 

IV.  P^irol  Evidence  to  ezpUdn  a  Contract, 
y.  Entirety  of  Contract. 

VI.  Damages  for  nonperformance. 
VII.  Want  of  Consideration. 
VIII.  Fraudulent  Consideration. 

IX.  Impairing  the  obligation  of  Contracts. 
X.  Specific  Performance. 
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I.  In  general* 

1.  Ship  masters  cannot  require  pay- 
ment of  freight  unless  ready  to  deliver  the 
goods,  and  consignees  cannot  require  a  de- 
fiveiy  of  goods  unless  ready  to  pay  the 
freight,  and  neither  party  can  bring  an  ac- 
tion to  compel  the  other  to  perform  the 
correlative  act  Frathinghaan  v.  Jenkins^ 
lCaL44. 

2.  Delivery  of  goods  by  a  master  and 
payment  of  freight  by  the  owner  are  con- 
current acts,  and  neither  party  is  bound 
to  perform  his  part  of  the  shipping  con- 
tract unless  the  other  is  ready  and  willing 
to  perform  the  correlative  act.     Ih,  44. 

3.  A  contract  to  pay  in  cash  cannot  be 
fulfilled  by  a  payment  in  gold  dust  at  its 
market  value,  unless  the  parties  agree  so 
to  receive ;  and  when  gold  dust  was  paid 
by  defendant  at  fifleen  dollars  and  fifty 
cents  per  ounce,  under  protest — ^he  claim- 
ing it  was  worth  sixteen  dollars  per  ounce 
— ^the  court  will  not  relieve  him  and  de- 
cree the  repayment  of  the  alleged  differ- 
ence.    GufUer  V.  Sanchez^  1  Cal.  49. 

4*  Where  the  delivery  of  an  article 
and  the  payment  of  the  purchase  money 
are  by  the  contract  concurrent  acts,  nei- 
ther party  can  maintain  an  action  against 
the  other  for  a  nonperformance,  without 
showing  a  readiness  and  willingness  to 
perform  his  portion  of  the  contract  Cole 
V.  Swanstcnj  1  Cal.  54. 

5.  Contracts  by  which  a  forfeiture  is 
claimed  to  have  accrued  should  be  con- 
strued strictly,  and  the  facts  urged  in  sup- 
port of  the  forfeiture  ought  to  be  clear  and 
explicit,  and  not  be  left  to  inference  and 
argument.  Van  Schmidt  v.  Himtingtori, 
1  Cal.  71. 

6.  Where  a  special  contract  for  the  per- 
formance of  work  is  proven,  but  it  is  also 
shown  that  the  contract  has  been  deviated 
from,  the  judgment  will  not  be  reversed  on 
the  ground  that  the  court  below  admitted 
testimony  as  to  the  value  of  the  plaintiff's 
services.  De  Boom  v.  Priestly^  1  Cal. 
107. 

7.  A  specific  performance  of  a  contract 
for  the  conveyance  of  land  can  be  enforced 
only  when  the  contract  is  in  writing,  or 
where  there  has  been  part  performance  of 
a  verbal  contract  by  the  vendee.  Hoen  v. 
Simmont^  1  Cal.  121. 

8.  A  contract  must  be  construed  so  as 


to  give  effect,  if  possible,  to  all  parts  of  it 
Miclde  V.  Sanchez,  1  Cal.  202. 

9.  Where  one  party  has  executed  his 
part  of  the  agreement  in  the  confidence 
that  the  other  party  would  do  the  same,  it 
is  obvious  that  if  the  latter  should  refuse, 
it  would  be  a  fraud  upon  the  former  to 
suffer  this  refusal  to  work  to  his  prejudice. 
Tohler  v.  Folsom,  1  Cal.  211. 

10.  An  attorney  has  power  to  bind  his 
client  by  consenting  to  elect  an  order  of 
court  delivering  the  goods  instead  of  a 
judgment  for  the  price  of  the  invoice,  and 
the  client  cannot  revoke  it  Hart  v.  SpoM" 
ingy  1  Cal.  214. 

11.  The  union  of  man  and  wife  with- 
out the  sanction  of  the  church  is  regarded 
as  a  mere  civil  contract,  and  as  such  falls 
within  the  legislative  sphere  of  the  ordi- 
nary jurisdiction  of  the  court  of  first  in- 
stance.    Harmon  v.  Harmon^  1  Cal.  215. 

12.  A  agreed  to  convey  in  his  individ- 
ual capacity  a  ship  to  B,  and  tendered  him, 
in  the  peribrmance  of  this  condition,  a  deed 
made  by  A  as  the  attorney  of  C,  the  owner 
of  the  vessel :  held,  it  was  not  a  compli- 
ance with  his  agreement  Osborne  v.  £1- 
lioU,  1  Cal.  338. 

13.  Where  the  vendor  shipped  goods 
to  his  own  order  that  he  might  retain  a 
lien  on  them  until  the  price  of  the  sale  of 
them  to  the  purchaser  is  paid,  and  the 
master  of  the  ship  delivers  them  never- 
theless to  the  purchaser:  held,  that  the 
vendor  can  recover  of  the  master  his  in- 
terest in  the  goods — ^that  is,  the  price  for 
which  they  were  sold,  with  interest 
Persse  v.  Cole,  1  Cal.  370. 

14.  In  an  action  to  recover  the  contract 
price  agreed  to  be  paid  for  work  and  ma- 
terials, the  defendant  wiU  not  be  permitted 
to  prove  that  the  work  was  done  in  an  un- 
workmanlike manner,  unless  he  has  set  up 
that  defense  in  his  answer.     Kendall  v. 

VaUefo,  1  Cal.  372. 

15.  In  an  action  to  recover  the  contract 
price  agreed  to  be  paid  for  work  and  ma- 
terials, the  question  is  not  whether  the 
work  would  answer  the  purpose  for  which 
it  was  intended,  but  if  it  was  done  accord- 
ing to  the  terms  of  the  contract     lb, 

16.  A  public  officer  who  stands  in  the 
relation  of  agent  of  the  government,  or  of 
the  public,  is  not  personally  liable  upon 
contract  made  by  him  as  such  officer  and 
within  the  scope  of  his  legitimate  duties. 
Dfcinelle  v.  Henriquezy  1  Cal.  292. 
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17.  A  public  administrator  is  person- 
ally liable  upon  contracts  made  in  relation 
to  estates  upon  which  he  administers,  un- 
less the  idea  of  such  personal  liabilitj  be 
excluded  by  the  contract.     Ih, 

18.  But  this  reason  does  not  apply 
when  neither  the  government  nor  the  pub- 
lic in  any  way  can  be  considered  or  held 
responsible  for  a  contract  made  by  a  per- 
son, although  a  public  officer.     lb. 

19.  The  memorandum  of  an  auctioneer 
is  looked  upon  as  a  contract  between  the 
vendor  and  vendee,  reduced  to  writing  and 
executed  by  their  mutual  agent,  who  ceas- 
es to  be  such  agent  after  the  sale  is  closed. 
Oraig  v.  Godfroy,  1  Cal.  415. 

20.  Where  parties  who  submit  a  matter 
to  arbitration  agree  as  to  who  shall  pay 
the  arbitrator,  if  the  latter  be  no  party  to 
the  agreement,  he  will  not  be  bound  by  it, 
but  may  look  to  all  the  parties  for  compen- 
sation for  his  services.  Young  v.  Starkeg, 
1  Cal.  427. 

21.  The  law  of  Louisiana  requires  a 
partnership  contract  to  be  in  writing ;  the 
law  of  California  does  not  It  is  held  that 
a  verbal  contract  of  copartnership  entered 
into  in  Louisiana,  to  be  executed  in 
California,  was  valid.  Young  v.  Pearson^ 
1  Cal.  450. 

22.  It  is  competent  to  show  that  one 
or  both  of  the  contracting  parties  were 
agents  for  other  persons,  and  acted  as  such 
agents  in  making  the  contract  on  the  one 
hand,  so  as  to  give  the  benefit  of  the  con- 
tract, and  on  the  other,  to  charge  the 
unnamed  principals  with  the  liability. 
Brooks  V.  Miniurnj  1  Cal.  482. 

23.  Where  A  and  B  enter  into  a  writ- 
ten agreement,  by  which  A  was  to  provide 
lumber,  and  an  invoice  thereof  at  stated 
prices  to  be  annexed  to  the  agreement,  and 
the  lumber. then  to  be  shipped,  consigned 
to  C  for  sale,  and  the  proceeds  remitted  to 
B,  and  B  agreed  of  the  proceeds  to  pay 
A  the  full  amount  of  the  invoice  price, 
without  any  deduction  whatever,  and  the 
remaining  proceeds  were  then,  after  pay- 
ing charges,  to  be  equally  divided  between 
the  parties,  and  the  cargo  was  sold  for  less 
than  the  invoice  price :  it  was  held  not  to 
be  a  guarantee  by  B  that  the  lumber  should 
sell  for  the  invoice  price,  but  yet  A  was 
entitled  to  all  the  gross  proceeds,  and  the 
expenses,  etc.,  must  fall  on  B.  Gihb  v. 
Probsty  2  Cal.  115. 

24.  Caveat  emptor  applies  to  sales  of 


real  estate  where  there  is  no  fraud  or  war- 
ranty.    Salmon  v.  Hoffmaan^  2  Cal.  141. 

25.  A  party  cannot  ask  a  court  of  equi- 
ty to  rescind  a  contract  against  the  wishes 
of  the  respondents,  when  the  only  obsta- 
cle to  its  completion  of  fulfillment  was 
caused  by  his  own  default,  and  the  other 
party  entirely  without  blame.     76.  143. 

26.  Where  testimony  is  offered  in  a 
case  to  prove  compliance  with  a  contract 
on  the  part  of  the  plaintiff  and  fraudulent 
design  to  evade  it  on  the  part  of  the  de- 
fendant, it  should  go  to  the  jury.  Folgocr 
V.  Buckelew,  2  Cal.  318. 

27.  The  designation  of  a  contract  by  an 
improper  term  cannot  be  allowed  to  take 
away  a  substantial  right,  where  all  the  cir- 
cumstances attending  it  are  fiiUy  detiuled. 
Godeffroy  v.  Caldwell,  2  Cal.  492. 

28.  All  contracts  made  in  this  State 
prior  to  the  act  of  April  22d,  1850,  must 
have  their  effect  and  construction  by  the 
rules  of  the  civil  law.  Fowler  v.  Smithy 
2  Cal.  569. 

29.  Where  no  question  is  raised  as  to 
the  validity  of  the  contract  or  the  effect  of 
the  statute  of  frauds,  and  where  the  ques- 
tion is  as  to  the  kind  of  delivery  which 
effects  a  change  of  property,  although  the 
goods  cannot  be  immediately  delivered, 
the  delay  may  be  implied  as  one  of  the 
stipulations.  Stevens  v.  Stewart,  3  CbI.  143. 

30.  A  contract  by  defendant  "to  de- 
liver to  plaintiff  as  many  grapes  as  he 
should  wish  '^  at  a  given  price,  is  a  mere 
offer,  which  the  plaintiff  had  the  right  to 
accept  or  reject,  and  defendant  to  retract 
at  any  time  before  acceptance ;  but  when 
the  plaintiff  named  the  quantity  which  he 
would  take  and  offered  the  price  thereof, 
the  contract  became  complete  and  both 
parties  were  bound  by  it.  Keller  v.  Ybar- 
ru,  3  Cal.  148. 

31.  The  allegation  that  the  use  and  oc- 
cupation of  the  lot  in  question  was  at  the 
request  of  the  defendant  and  by  the  per- 
mission of  plaintiff,  was  the  allegation  of~ 
a  contract,  and  this  the  plaintiff  is  bound 
to  establish  to  enable  him  to  recover. 
Sampson  v.  Shaeffer,  3  CaL  202 ;  (7  Cm- 
ner  v.  Corbitt,  3  Cal.  373. 

32.  No  action  will  lie  for  use  and  occu- 
pation when  the  possession  is  adverse  and 
tortious,  for  such  possession  excludes  the 
idea  of  a  contract,  which  in  all  cases  of 
this  action  must  be  either  express  or  im- 
plied.    Sampson  y.  Shaeffer,  3  CaL  203. 
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33.  The  remedj  bj  attachment  is  given 
bj  the  statute  to  those  contracts  for  the 
direct  payment  of  money  which  are  made 
in  or  are  payable  in  this  Stat^.  Dvlton 
T.  Sheton,  3  CaL  207. 

34.  Plaintiff  and  defendant  took  a  joint 
lease  for  improving  certain  property; 
plaintiff,  with  consent  of  defendant,  made 
m  his  own  name  a  contract  to  make  the 
improvements  stipulated  by  the  lease, 
which  he  performed  and  paid  or  advanced 
all  the  expenses  out  of  his  own  funds. 
This  contract  was  drawn  by  the  defendant 
himself:  held,  that  the  plaintiff  could  re- 
cover equal  contribution  of  the  money  ad- 
Tanced  by  him  from  the  defendant  at  the 
current  rate  of  interest.  Young  v.  Pol- 
lock, 8  CaL  211. 

35.  In  an  action  fi)r  money  had  and  re- 
ceived by  the  consignor,  the  amount  of 
goods  sold  on  credit  by  the  consignee, 
having  no  authority  to  sell,  can  be  recov- 
ered.   Jdhmtm  V.  7b£ten,  3  Cal.  347. 

36.  Such  sale  must  be  taken  in  refer- 
ence to  the  rights  of  the  plaintiff,  to  have 
been  made  for  cash  and  the  vendor  is  lia- 
ble to  the  plaintiff  for  money  had  and  re- 
ceived.    Ih. 

37.  If  the  plaintiff  rely  upon  his  con- 
tract made  with  several  parties,  they  must 
all  be  joined  in  the  action,  unless  there  is 
an  entirely  new  contract  substituted,  even 
when  the  several  parties  have  been  treat- 
ed as  separate  individuals  in  the  transac- 
tion:   Mc  GUvery  v.  Morehead,  3  Cal.  370. 

38.  The  use  in  a  sale  note  of  a  given 
name  for  the  goods  sold  is  a  warranty  that 
they  bear  that  name.  Flint  v.  lA/an,  4 
Cal.  21. 

39.  A  covenant  not  to  sue,  made  to  a 
portion  only  of  joint  debtors,  does  not  re- 
lease any  of  them.  Mattkey  v.  GaUey,  4 
CaL  63. 

40.  Where,  in  a  contract,  a  mistake  oc- 
casions loss,  it  must  be  suffered  by  him 
who  makes  \U  Burgoyne  v.  MidcUeton,  4 
CaL  66. 

41.  A  joint  contract  cannot  be  given  in 
evidence  where  the  pleadings  set  up  a  sev- 
eral contract  alone.  Steams  v.  Martin^ 
4  CaL  229. 

42.  Where  the  contract  declared  on  is 
joint,  and  there  is  no  evidence  showing 
that  ope  of  tl\e  parties  sued  was  party  to 
the  contract,  he  cannot  be  made  liable  on 
the  contract.  His  receipt  on  account  of 
money  for  the  work  done  is  not  enough  to 
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iix  his  liability.  This  is  a  mere  circum- 
stance, to  be  left  to  the  jury,  on  the  ques- 
tion of  his  being  a  party  to  the  contract. 
Kritzner  v.  Warner,  4  Cal.  232. 

43.  Where  the  contract  was  for  the  de- 
livery of  lumber  on  the  payment  of  the 
price,  the  defendant  is  not  required,  in  an 
action  on  breach  of  contract,  to  prove  that 
the  plaintiff  was  not  ready  to  pay ;  the 
fact  that  he  did  not  pay  and  the  lumber 
therefore  refused,  is  sufficient  defense. 
Fruit  V.  Phelps,  4  Cal.  282. 

44.  A  femme  covert  cannot  contract  un- 
der the  laws  of  the  State  so  as  to  render 
her  liable  in  a  suit  at  law.  ^owe  v.  Kohle, 
4  Cal.  285. 

45.  In  an  action  upon  a  promise  to  pay 
money,  if  the  complaint  contains  no  aver- 
ment of  consideration  .or  indebtedness, 
except  by  way  of  recital,  it  is  insufficient 
Shafer  v.  Bear  River  and  Avhum  W.  and 
M.  Co,,  4  CaL  296. 

46.  The  contract  sued  on  required  the 
lumber  should  be  delivered  from  time  to 
time  at  such  wharf  or  place  as  the  defend- 
ants should  designate.  The  defendants 
refused  not  only  to  designate  the  place  of 
delivery,  but  to  accept  the  lumber :  it  was 
held  that  the  plaintiffs  were  entitled  to  sue 
for  a  breach  of  the  contract,  although  at 
the  time  of  the  refusal  of  the  defendants, 
plaintiffs  may  not  have  been  the  owners 
of  the  lumber  to  be  delivered.  Warner 
V.  Wils&n,  4  CaL  314. 

47.  A  contract  entered  into  by  a  num- 
ber of  individuals,  describing  themselves 
in  the  contract  as  "  directors  of  the  Placer 
Hotel  Company,"  and  signed  by  them  in- 
dividually, is  their  individual  contract,  and 
not  that  of  the  company.  Whiting  v.  Hes- 
lep,  4  Cal.  330. 

48.  In  an  action  on  a  written  contract 
to  deliver  a  certain  quantity  of  "sound 
rice,*  the  plaintiffi  are  bound  to  show  that 
the  rice  was  "  sound ;"  and  failing  to  do 
so,  they  ought  not  to  be  allowed  to  recover 
on  the  contract.  Ru^z  v.  Norton,  4  Cal. 
357. 

49.  In  the  case  of  a  sale  and  delivery 
of  a  special  cargo,  with  warranty,  the 
plaintiffs  might  recover  on  the  contract, 
and  the  defendants  would  be  obliged  to  sue 
on  the  warranty,  or  in  the  same  action,  to 
recover  the  damages  under  proper  aver- 
ments in  the  pleadings.     Ih. 

50.  A  principal  may  sue  on  a  contract 
in  writing,  in  his  own  name,  though  made 
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and  signed  by  his  agent  without  disclosing 
his  principal;  but  in  order  to  maintain 
the  action,  the  principal  must  show  the- 
agencj  and  the  power  of  the  agent  to  bind 
him  at  the  time.  But  the  defendant  maj 
make  the  same  defenses  against  the  newly 
discovered  principal  as  he  could  against 
the  agent.     Ih,  358. 

51.  Where  the  vendors  cannot  recover 
on  their  written  contract,  and  there  has 
been  a  partial  delivery  of  the  goods  sold 
under  it,  they  may  recover  the  value  of 
the  goods  so  delivered  on  a  quantum  val- 
ebant    Ih. 

52.  A  covenant  "  to  let  the  lessor  have 
what  land  he  and  his  brothers  might  want 
for  cultivation"  cannot  be  enforced  for 
uncertainty.  Cfhipman  v.  Augkinhaugh^ 
5  Cal.  51. 

53.  A  contract  made  during  the  Mexi- 
can dominion  must  have  its  effect  and  con- 
struction according  to  the  laws  then  pre- 
vailing.    Hames  v.  Castro^  5  Cal.  110. 

54.  By  the  Mexican  law  all  property 
acquired  during  marriage  was  common 
property,  and  the  wife  could  neither  be 
bound  as  security  for  her  husband,  nor 
liable  as  a  joint  contractor,  except  where 
it  was  shown  that  the  contract  was  to  the 
wife's  advantage — ^that  is,  accrued  to  the 
benefit  of  her  separate  estate.     Ih, 

55.  In  cases  of  joint  several  contracts, 
an  administrator  cannot  be  joined  with  the 
survivor,  for  one  is  charged  de  bonis  tes- 
tator is,  and  the  other  de  bonis  propriis. 
Humphreys  v.  Crane,  5  Cal.  176;  May  v. 
Hanson,  6  Cal.  643. 

56.  Where  a  contract  stipulated  for  the 
delivery  of  a  vessel,  but  designated  no 
particular  place  for  such  delivery:  held, 
that  a  notice  of  a  readiness  to  deliver  must 
bo  treated  under  the  contract  as  an  actual 
delivery.  Alhretson  v.  Hooker,  5  Cal.  178. 

57.  When  courts  are  called  upon  to  set 
aside  contracts,  there  must  be  some  sub- 
stantial reafton  shown,  and  a  court  of  chan- 
cery particularly  will  not  act  when  it  is 
kept  in  the  dark  as  to  the  reasons  and 
purposes  of  a  transaction  for  which  relief 
is  sought.  Scankm  v.  Gilian,  5  Cal.  183. 

58.  A  contract  should  be  enforced  in 
every  case  where  the  subject  of  it  is  some- 
thing susceptible  of  substantial  enjoyment, 
provided  always,  that  the  circumstances 
surrounding  and  connected  with  the  con- 
tract, bring  it  within  the  equitable  rules 
which  entitle  it  to  the  relief  sought,  and 


where  the  remedy  at  law  is  ancertain  and 
insufficient  Johnson  v.  Rickettj  5  Cal.  220. 

59.  To  entitle  a  .material  man  to  en- 
force a  lien  upon  a  building  for  material 
furnished,  it  must  be  alleged  and  proven 
not  only  that  the  materials  have  been 
used  in  the  construction  of  the  building, 
but  they  must  have  been  by  the  express 
terms  of  the  contract  furnished  for  the  par- 
ticular building  on  which  the  lien  may  be 
claimed.     Houghton  v.  Make^  5  Cal.  240. 

60.  In  reference  to  all  transactions  in 
the  nature  of  a  contract  a  corporation 
must  be  looked  upon  and  treated  as  a  pri- 
vate person,  and  its  contracts  construed  in 
the  same  manner  and  with  the  like  effects 
as  those  of  natural  pers<Mi8.  Tmtchard  r. 
Touchardy  5  Cal.  307. 

61.  In  such  an  action  tender  of  the  un- 
paid purchase  money  must  be  proven,  as 
it  is  the  essence  of  the  contract,  and  the 
party  must  have  performed  on  bis  part 
every  essential  of  the  agreement.  Good- 
ale  V  West,  5  Cal.  341. 

62.  It  is  not  alone  the  influence  of 
liquor  which  avoids  a  contract,  but  it  must 
be  shown  to  exist  to  such  an  extent  as  to 
seriously  impair  the  reasoning  faculties  at 
the  time  of  the  contract  Pickett  v.  iSitf- 
ter,  5  Cal.  412. 

63.  Where  a  person  hired  oontinues  in 
employment  without  any  new  contraeC, 
the  fair  presumption  is  that  both  parties 
understood  that  the  same  salary  is  to  be 
paid.     Nicholson  v.  Patching  5  Cal.  475. 

64.  That  a  femme  covert  has  no  power  to 
make  a  contract,  is  a  doctrine  of  the  law, 
which  a  court  has  no  power  to  disturb. 
Simpers  v.  Sloan^  5  Cal.  458. 

65.  A  covenant  not  to  sue  for  five  years 
is  no  bar  to  the  action,  but  the  defendant 
must  rely  on  the  covenant  for  his  remedy. 
Howland  v.  Marvin,  5  Cal.  501. 

66.  Plaintiff  cannot  recover  against  the 
"  corporation  of  Bradley,  Berdan  &  Co.," 
upon  a  written  contract  entered  into  be- 
tween himself  and  "  Bradley  &  Co.,"  as 
this  contract  was  not  made  by  the  corpo- 
ration ;  but  if  they  were  cognizant  of  the 
deceit,  they  could  be  made  liable  for  work 
and  labor.  Morrisson  v.  Bradley,  5  Cal. 
504. 

67.  The  policy  of  this  State  has  altered 
the  rigidness  of  the  conunon  law,  which 
disabled  a  corporation  from  making  a  con- 
tract, except  under  its  corporate  seaL 
Smith  V.  Eureka  FUmr  MUsy  6  CaL  6. 
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68.  Where  money  is  paid  by  one  per- 
son in  consideration  of  a  contract  to  be 
performed  by  another,  and  the  contract  is 
not  performed,  the  money  so  paid  may  be 
recovered  back.  Reina  v.  (/row,  6  Cal. 
31. 

69.  In  ordinary  cases  bail  are  only 
bound  by  the  conditions  of  the  bond,  but 
the  principle  is  now  familiar,  that  where 
parties  contract  in  respect  of  a  law,  the 
law  itself  becomes  a  part  of  the  contract, 
and  they  are  bound  thereby.  Matoon  v. 
Eder,  6  Cal.  59. 

70.  There  can  scarcely  be  any  obliga- 
tion of  honor  or  honesty  moving  between 
parties  who  contract  in  the  very  teeth 
of  the  statute  prohibiting  the  act,  and  who 
must  be  supposed  to  have  understood  their 
exact  relations  to  one  another.  People  v. 
Kent,  6  Cal.  91. 

71.  A  gnaranty  not  under  seal,  nor  ex- 
pressing consideration  made  cotemporane- 
OQsly  with  the  contract  guaranteed,  is  a 
part  of  that  contract,  and  the  expression  of 
the  consideration  in  the  contract  takes  the 
guaranty  out  of  the  statute  of  frauds. 
J<me$  V.  Post,  6  Cal.  104. 

72.  Where  a  sale  or  mortgage  of  per- 
sonal property  was  void  for  want  of  imme- 
diate delivery,  subsequent  advances  after 
delivery  cannot  be  recovered,  when  it  ap- 
pears that  they  were  paid  under  the  gen- 
eral contract.  The  contract  being  void, 
all  subsequent  acts  relate  to  its  inception, 
and  are  alike  tainted  with  fraud.  Chenery 
V.  Palmer,  6  CaL  122. 

73.  In  an  action  brought  jointly  against 
two  defendants  on  a  joint  and  several  ob- 
ligation, the  entry  of  final  judgment  on 
default  against  one  of  the  defendants  is  a 
discharge  of  the  other.  Steams  v.  Aguir- 
re,  6  Cal.  180. 

74.  In  all  cases  of  joint  and  several 
contracts,  the  plaintiff  may  elect  whether 
he  will  sue  liie  defendants  severally  or 
jointly;  having  elected  to  treat  his  de- 
mand as  joint  for  the  purposes  of  the  ac- 
tion, he  must  be  governed  by  the  same 
rales  which  would  have  applied  had  his 
contract  originally  have  been  joint,  and 
not  j(Hnt  and  several,  and  it  is  clearly  er- 
ror to  enter  several  judgments  against  the 
defendants.     lb.  181. 

75.  Where  a  city  ordinance  authorizes 
the  making  of  a  contract  by  certain  com- 
Buttees  on  behalf  of  the  city,  subject  to 
confirmatibn  by  the  common  council  for 


said  city,  a  confirmation  by  joint  resolu- 
tion, and  not  by  ordinance,  is  sufiicient. 
San  Francisco  Gas  Co.  v.  Oity  of  San 
Francisco,  6  Cal.  191. 

76.  A  contract  not  to  run  boats  on  a 
certain  line  of  travel,  and  on  failure  to 
comply  with  such  contract  to  pay  $15,000, 
is  an  instrument  in  writing  for  the  pay- 
ment of  money,  and  assignable  by  our 
laws.  Cal.  Steam  Nov.  Co.  v.  Wright,  6 
Cal.  261 ;  8  Cal.  590. 

77.  At  common  law,  all  contracta  by 
which  one  obliged  himself  to  do  an  act  or 
omission  tending  to  injure  the  public,  were 
void,  and  the  general  rule  is,  that  con- 
tracts in  restraint  of  trade  are  contrary  to 
public  policy.  The  stringency  of  this  rule 
has  been  gradually  relaxed  as  the  reason 
for  it — the  security  of  mechanics  and 
tradesmen — ceased.    Ih. 

78^  Such  a  contract  gives  no  monopoly 
— ^giving  an  exclusive  enjoyment  of  the 
businees  only  as  against  a  single  individ- 
ual— while  idl  the  world  besides  is  lefl  at 
full  liberty  to  enter  upon  the  same  enter- 
prise.    Ih.  6  Cal.  262 ;  8  Cal.  590. 

79.  It  is  a  well  established  rule  that 
where  in  contracts  a  several  interest  is 
alone  expressed  and  referred  to,  no  gener- 
al terms  will  allow  the  meaning  to  be  ex- 
tended to  a  joint  interest.  Johnston  v. 
Wright,  6  Cal.  376. 

80.  The  mere  nonperformance  alone, 
within  the  stipulated  time,  does  not  annul 
a  contract  ipso  facto,  unless,  indeed,  the 
time  is  of  the  very  nature  and  essence  of 
the  contract.  HoUiday  v.  West,  6  Cal. 
527. 

81.  The  obligation  of  a  municipal  cor- 
poration to  keep  the  streets  in  repair  is 
necessarily  suspended  while  they  are  ac- 
tually undergoing  such  alterations  as  for 
the  time  render  them  impassable  or  dan- 
gerous. James  v.  City  of  San  Francisco, 
6  Cal.  530. 

82.  Any  contract  on  behalf  of  a  county 
made  by  the  court  of  sessions,  not  inci- 
dent to  their  judicial  functions,  is  a  nuUiy, 
as  the  court  has  constitutionally  none  but 
judicial  powers.   Phelan  v.  San  Francisco 

County,  6  Cal.  540. 

83.  Time  is  not  the  essence  of  a  con- 
tract for  the  sale  of  real  estate,  unless  made 
so  by  some  express  agreement  of  the 
parties.     Brown  v.  Covillatid,  6  Cal.  571. 

84.  In  actions  upon  joint  and  several 
contracts,  an  administrator  cannot  be  join- 
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ed  with  the  survivor,  because  the  one  is 
joined  de  bonis  testatoris,  and  the  other 
de  bonis  propriis.  May  v.  Hanson^  6  Cal. 
643 ;  *  Humphreys  v.  Oraney  5  Cal.  176. 

85.  Contracts  for  the  sale  of  land,  bj 
the  custom  of  California  previous  to  the 
conquest,  were  required  to  be  in  writing, 
and  although  all  the  forms  prescribed  were 
not  strictly  followed,  still  it  was  necessary 
that  the  instrument  should  contain  at  least 
the  names  of  the  parties,  the  thing  sold, 
the  date  of  the  transfer,  and  the  price 
paid.     Hayes  v.  Bona,  7  Cal.  159. 

86.  We  have  been  willing  to  extend 
the  greatest  liberality  to  contracts  execut- 
ed before  the  acquisition  of  California  by 
the  United  States,  and  to  uphold  them,  if 
possible,  where  there  were  any  equities  ex- 
isting,    lb,  159. 

87.  Neglect  to  sue  a  contractor  for  his 
first  breach  of  contract  does  not  operate 
so  as  to  release  his  sureties  for  subsequent 
breaches.     City  of  Sacramento  v.  Kirk, 

7  Cal.  420. 

88.  As  the  owner  of  property,  a  city  has 
a  right  to  make  contracts  for  its  sale,  lease 
or  improvement ;  and  these  contracts,  even 
if  informal  at  the  time,  may  afterwards  be 
ratified  by  ordinance,  provided  the  vested 
rights  of  others  are  not  impaired.  Lucas 
V.  Oity  of  San  Francisco,  7  Cal.  469. 

89.  Where  the  right  of  the  plaintiff  to 
recover  rests  upon  an  implied  contract,  all 
the  circumstances  of  the  case  must  be  con- 
sidered to  ascertain  what  were  the  expec- 
tations of  both  the  parties  existing  while 
the  relation  continued.  Murdoch  v.  Mur^ 
dock,  7  Cal.  514. 

90.  Where  an  insolvent,  after  his  dis- 
charge, expressly  promises  his  creditor  to 
pay  his  debt,  it 'can  be  enforced,  the  debt 
being  a  sufficient  consideration  to  support 
the  new  promise.  Feeny  v.  Daly,  8  Cal. 
85. 

91.  As  a  general  rule,  a  vendor  of  goods 
is  not  a  competent  witness  to  impeach  a 
sale  made  by  himself.     Howe  v.  ScanneU, 

8  Cal.  327. 

92.  But  where  evidence  is  introduced 
showing  a  collusion  between  vendor  and 
vendee  to  defraud  the  creditors  of  the 
former,  the  declarations  of  the  vendor  are 
admissible,  and  a  fortiori  his  sworn  state- 
ment.    Ih. 

93.  Where  the  owner  of  a  mining  claun 
contracts  verbally  with  J.  for  working  it, 
and  agrees  to  pay  him  out  of  the  proceeds 


of  the  mine,  and  J.  goes  into  possession 
thereof,  and  while  he  is  working  it  the 
owner  sells  it  to  a  third  party,  who  takes 
notice  of  J.'s  contract :  held,  that  his  claim 
is  not  subject  or  liable  to  J.'s  contract. 
Jenkins  v.  Redding,  8  Cal.  603. 

94.  Where  the  defendant  employed  the 
plaintiffs  to  superintend  the  erection  of  a 
building  of  which  he  was  one  of  the  con- 
tractors, they  cannot  plead  that  it  is  agmnst 
public  policy  that  he  should  occupy  two 
positions  of  which  the  interests  were  in 
conflict,  in  defense  of  an  action  brought 
by  him  for  8ervice8  as  superintendent 
Shaw  V.  Andrews,  9  CaL  74. 

95.  A  contract  is  a  voluntary  and  law- 
ful  agreement  bj  competent  parties  for  a 
good  consideration  to  do  or  not  to  do  a 
specified  thing.  Robinson  v.  Magee,  9  Cal. 
83. 

96.  A  part  payment  made  before  a  con- 
tract has  expired  by  limitation  is  insuffi- 
cient to  take  the  case  out  of  the  statute. 
Fairbanks  v.  Dawson,  9  Cal.  92. 

97.  A  substitution  of  one  bidder  for 
another  at  executor's  sale,  who  failed  to 
comply  with  the  terms  of  the  sale,  cannot 
affect  the  validity  of  the  sale.  The  order 
directing  the  sale,  and  the  order  confirm- 
ing it,  give  vitality  to  the  purchase.  Hal" 
leek  V.  Guy,  9  Cal.  197. 

98.  Where  a  party  employed  receives 
a  regular,  specific  monthly  salary  for  his 
services,  the  presumption  of  law  is  that 
all  services  rendered  by  him  for  his  em- 
ployer during  that  period,  which  are  of 
nearly  a  similar  nature  to  those  of  regu-* 
lar  duties,  are  paid  for  by  his  salary.  To 
overcome  this  presumption  he  must  show 
an  express  agreement  for  extra  pay,  other- 
wise he  cannot  recover.  Cany  v.  H€iUeek, 
9  Cal.  201. 

99.  A  kept  a  ferry  across  the  Sacra- 
mento river  under  a  license  which  had  ex- 
pired. Having  lost  his  boat,  he  contracted 
with  B  to  furnish,  rig  and  run  another 
under  the  license  to  A,  which  he  was  to 
renew,  until  the  profits  should  repay  B's 
advances  and  interest.  A  neglected  to 
renew  his  license ;  B,  after  waiting  four 
months,  applied  for  and  obtained  a  license 
in  his  own  name,  and  ran  the  ferry.  A 
brought  suit  against  B  for  an  accounting 
and  return  of  the  ferry :  held,  that  A  had 
failed  to  carry  out  his  agreement,  and  could 
not  recover.     Tartar  v.  Finch,  9  Cal.  276. 

100.  Where  the  contract  is  executory, 
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the  corporation  cannot  be  held  bound  un- 
less the  contract  is  made  in  pursuance  of 
the  provisions  of  its  charter;  but  where 
the  contract  has  been  executed  and  the 
corporation  has  enjoyed  the  benefits  of  the 
consideration,  an  implied  assumpsit  arises 
against  it.  San  Francisco  Gas  Co.  v. 
City  of  San  Francisco,  9  Cal.  472. 

101.  A  conveyance  of  land  on  the  part 
of  the  husband  to  a  trustee,  securing  the 
payment  of  an  annuity  to  the  wife  upon 
separation,  in  consideration  of  an  indem- 
nity by  the  trustee  against  all  debts  of  the 
wife,  for  maintenance,  or  other  account,  is 
valid,  and  supported  by  a  sufficient  con- 
sideration.    Wells  V.  Stout,  9  Cal.  494. 

102.  Such  a  person  as  a  trustee  is  un- 
known to  the  civil  law,  and  contracts  are 
termed  onerous ;  such  as  contracts  of  sale, 
exchange  and  lease  can  be  made  directly 
between  husband  and  wife,  and,  of  course, 
between  husband  and  a  third  party.  lb. 
496. 

103.  The  first  step  in  a  construction  of 
a  deed  is  to  ascertain  the  understanding 
and  intention  of  the  parties  at  the  time  of 
contracting ;  and  to  do  this,  the  whole  deed 
should  be  taken  together,  and,  if  possible, 
effect  should  be  given  to  ^1  its  parts. 
Brannan  v.  Mesick,  10  Cal.  105. 

104.  It  is  a  general  principle  of  the 
common  law  that  whoever  seeks  redress 
for  the  violation  of  a  contract  resting  upon 
mutual  and  dependent  covenants,  to  ob- 
tain success  must  himself  have  performed 
the  obligations  on  his  part.  Conant  v. 
Conant,  10  CaL  254. 

105.  It  is  a  well  settled  rule  that  a 
judgment  rendered  in  one  State  and  upon 
which  suit  is  instituted  in  another,  is  a 
contract  in  the  sense  of  the  constitution. 
Scarborough  v.  Dugan,  10  Cal.  308. 

106.  That  time  is  not  in  some  instances 
of  the  essence  of  the  contract  may  be  very 
inie ;  but  the  idea  that  in  California  in 
1851,  or  even  later,  either  the  period  of 
the  conveyance  of  land  or  of  the  payment 
of  the  price  was  immaterial,  or  not  an 
important  element  of  the  contract,  seems 
to  us  plainly  opposed  to  common  sense. 
Green  v.  CoviUaud,  10  Cal.  330. 

107.  In  California,  where  such  rapid 
and  sudden  fluctuations  in  the  affairs  and 
fortunes  of  men  occurred  as  in  all  history 
is  unexampled,  and  where  the  work  of 
years  was  accomplished  in  months,  it  is 
impossible  to  hold  tliat  time,  as  an  element 


of  past  contracts,  should  be  measured  by 
the  standards  which  obtain  in  old  and 
settled  States,  where  everything  is  com- 
paratively stable  and  permanent,  where 
capital  is  abundant,  titles  ascertained  and 
interest  is  low.     lb.  331. 

108.  An  injunction  bond,  though  given 
to  all  the  obligees  by  name  and  using  no 
words  directly  expressing  a  several  obli- 
gation, yet  necessarily  creates  a  several 
liability ;  the  design  of  it  being  to  secure 
each  and  all  of  the  obligees  from  damage 
or  injury.  Summers  v.  Farisk,  10  Cal.  351. 

109.  An  agreement  to  surrender  prop- 
erty on  the  failure  of  the  party  of  the  first 
part  to  be  sold  by  them  to  pay  the  debts 
of  the  firm  outstanding,  and  then  to  pay 
the  balance  over  to  the  party  of  the  second 
part,  is  at  best  only  a  trust  retained  upon 
the  property  sold ;  which  may  be  enforced 
like  any  other  trust.  Cat/ton  v.  Walker, 
10  Cal.  455. 

110.  In  an  action  for  the  breach  of  a 
contract,  the  want  of  an  averment  of 
special  damages  cannot  be  reached  by 
demurrer.  Such  averment  is  only  neces- 
sary where  the  right  of  action  depends 
itself  upon  the  special  injury  received. 
For  the  breach  of  a  contract  an  action 
lies,  though  no  actual  damages  be  sustain- 
ed.    McCarty  v.  Beach,  10  Cal.  464. 

111.  Courts  will  give  a  reasonable  in- 
terpretation to  contracts  when  the  words 
justify  it.     Beem  v.  Kusick,  10  Cal.  540. 

112.  A  court  cannot  judicially  know 
that  any  article,  much  less  water,  contract- 
ed for  at  twenty-five  cents  per  inch  and 
proved  on  a  certjun  day  or  at  certain 
times  to  be  worth  a  dollar  an  inch,  is 
always,  or  is  at  any  other  time  than  that 
proved,  worth  the  sum  proved  at  the 
given  time.  Myers  v.  South  Feather  W. 
Co.,  10  Cal.  582. 

113.  A  party  having  possession  of  land 
cannot  retain  that  possession  and  refiise 
compliance  with  their  agreement  made  in 
consideration  of  such  possession  and  right 
to  it.     Hitchens  v.  Nougues,  11  Cal.  36. 

114.  A  surety  has  die  right  to  stand 
upon  the  precise  terms  of  his  contract. 
He  can  be  held  to  no  other  or  different 
contract.     People  v.  Buster,  11  Cal.  220. 

115.  There  is  no  necessity  that  a  con- 
tract must  state  the  precise  consideration 
of  the  agreement,  especially  if  the  contract 
be  under  seal.  Farley  v.  Vaughn,  11  Cal. 
235. 
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116.  Where  a  sale  of  a  vessel  is  made 
part  cash,  and  the  balance  of  the  pur- 
chase money  to  be  paid  upon  delivery 
by  the  vendor  to  the  vendee  of  a  good 
title  and  register  of  the  vessel,  to  re- 
cover the  balance  the  vendor  must  show 
an  offer  on  his  part  to  comply  with  the 
agreement.     Fowler  v.  Fish^  12  Cal.  112. 

117.  Where  a  man  agrees,  in  consider- 
ation of  a  future  event  or  act^  to  do  or  not 
to  do  a  thing,  the  happening  of  the  event 
is  usually  a  condition  precedent  to  the  en- 
forcement of  the  obligation.  Bensley  v. 
Atmll,  12  Cal.  240. 

118.  In  a  court  of  law  effect  is  to  be 
given  to  the  bargain  according  to  its  terms ; 
and  courts  of  law  cannot  speculate  upon 
the  weight  attached  to  one  or  another  of 
the  elements  of  an  obligation.     Ih, 

119.  A  contract  to  cancel  the  lease  of 
a  ditch  and  surrender  possession  to  the 
lessor  is  sufficient  evidence  of  the  sur- 
render of  such  possession,  although  it 
does  not  appear  tlutt  there  was  a  consider- 
ation expressed  in  such  instrument  of  can- 
celation or  surrender.  Burke  v.  TaUe 
Mountain  Co.,  12  Cal.  407. 

120.  The  term  "ratified,"  when  used 
in  reference  to  a  contract,  is  applicable 
only  to  contracts  made  by  a  party  acting 
or  assuming  to  act  for  another.  The  latter 
may  adopt  and  ratify  the  act  of  the  former 
however  unauthorized.  To  adoption  and 
ratification  there  must  be  some  relation, 
actual  or  presumed,  of  principal  and  agent. 
Mison  V.  Jackson  W.  Go,,  12  Cal.  551. 

121.  Contingent  and  contemplated  con- 
tracts cannot  be  levied  upon  and  sold  with- 
out being  in  the  possession  of  the  officer 
at  the  sale,  to  be  exhibited  to  the  bystand- 
ers and  assigned  to  the  purchaser,  unless 
a  full  and  accurate  description  of  the  par- 
ticular interest  and  chose  in  action,  with 
all  its  conditions  and  covenants,  and  a  full 
explanation  of  the  facts  determining  the 
value  of  the  chose,  be  given  by  the  levy 
and  announced  at  the  sale.  OrandaU  v. 
Men,  13  Cal.  23. 

122.  Where  a  contract  is  joint  and  not 
joint  and  several,  the  entire  cause  of  ac- 
tion is  merged  in  the  judgment.  Brady 
V.  Reynolds,  13  Cal.  83. 

123.  A  judgment  against  one  on  a  joint 
contract  of  several  bars  the  action  against 
the  others,  even  though  the  latter  were 
dormant  partners  unknown  to  the  plaintiff 
when  the  original  action  was  brought  Ih. 


124.  Any  executed  contract  which 
passed  the  equitable  right  to  a  ditch  and 
the  use  of  the  water  as  the  property  erf 
the  grantee,  is  enough  to  assure  to  him  the 
right  for  which  he  stipulated  as  against  ao 
adverse  claimant.  Oriman  v.  Dixon^  13 
CaL  86. 

125.  Rights  of  property  acquired  by 
contract  valid  in  the  place  where  made, 
will  be  protected  in  this  State.  Forbes  v. 
Scanndl,  13  Cal.  276. 

126.  A  party  seeking  to  rescind  a  con- 
tract must  restore  the  other  party  to  the 
condition  in  which  he  was  before  the  con- 
tract was  made.  Watts  v.  White,  13  Cal. 
323. 

127.  If  one  man  contracts  with  another 
for  land,  the  latter  claiming  the  title  and 
the  right  to  sell  it,  and  this  is  done  in  the 
presence  and  at  the  instigation  of  a  third 
party  who  has  the  title,  the  thii^  party  is 
estopped  from  setting  up  the  title  as 
against  the  purchaser,  and  all  persons  in 
privity  with  such  third  person  are  like- 
wise estopped,  unless  they  are  purchasers 
for  valuable  consideration  without  notice. 
Snodgrass  v.  Ricketts,  13  Cal.  362. 

128.  A  specific  allegation  of  a  contract, 
in  a  verified  complaint,  is  not  sufficiently 
controverted  by  the  answer  stating  that 
defendant  has  no  knowledge  or  information 
respecting  the  same,  and  therefore  denies 
the  same,  and  no  evidence  of  the  contract 
would  be  necessary.  Ord  v.  Steamer  Un- 
cle Sam,  13  Cal.  371. 

129.  Faying  part  of  a  note  is  no  con- 
sideration for  an  agreement  to  extend  the 
time  of  payment.  lAening  v.  Gould^  13 
Cal.  599. 

130.  A  contract  by  one  who  lost  prop- 
erty by  fire  or  theft  to  pay  a  certain  sum 
to  any  one  who  will  secure  the  arrest  and 
conviction  of  the  criminal,  is  not  a  nude 
pact,  but  may  be  enforced  by  a  person  per- 
forming the  service.  Ryer  v.  StockweUy 
14  Cal.  135. 

131.  In  such  cases  the  offer  of  a  reward 
or  compensation  by  public  advertisement, 
either  to  a  particular  person  or  class  of 
persons,  or  to  any  and  all  persons,  is  a 
conditional  promise,  and  if  any  one  to 
whom  such  offer  is  made  shall  perform  the 
service  before  the  offer  is  revoked,  such 
performance  is. a  good  consideratioa and 
the  offer  becomes  a  legal  and  binding  oon- 
tract.  Until  performance,  the  offer  may 
be  revoked  at  pleasure.    Ih.  137, 
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132.  Advertisements  of  rewards,  upon 
acceptance  of  their  terms  and  pei'formance 
of  the  service,  become  written  contracts. 

133.  Interest  follows  a  contract  accord- 
ing to  the  law  in  existence  at  the  time  and 
place  of  the  contract,  or  of  the  perform- 
ance of  it.  A  subsequent  change  in  the 
legal  rate  of  interest  does  not  affect  the 
contract.   Aguirre  v.  Pcuikard^  1 4  Cal.  1 72. 

134.  A  tax  collector  has  power  to  con- 
tract for  publishing  the  delinquent  list  of 
tax  payers,  so  as  to  bind  the  county  for 
payment  of  the  price.  He  is  the  agent  of 
the  county  in  this  respect,  and  for  any 
reasonable  exercise  of  that  agency  the 
county  is  responsible.  RandaJll  v.  Tvba 
Ca^aUyj  14  Cal.  222. 

135.  Plaintiff  contracts  to  dig  a  certain 
ditch  for  a  water  company,  and  agrees  to 
be  paid  three  dollars  per  rod ;  one-third  of 
it  in  money  on  the  completion  of  each 
mile,  the  other  two-thirds  to  be  piud  in 
water  at  the  rate  of  twenty-five  cents  per 
square  inch,  delivered  through  an  orifice 
under  six  inches  of  pressure  anywhere 
along  and  at  the  main  ditch,  the  company 
having  the  right  of  paying  the  two-'hirds 
in  cash  instead  of  water  if  they  so  elect : 
held,  that  said  two-thirds,  if  elected  to  be 
paid  in  cash,  need  not  be  paid  as  the  other 
third  on  the  completion  of  each  mile,  and 
if  the  payment  be  made  in  water  it  could 
not  be  claimed  before  the  completion  of 
the  ditch,  and  the  cash  cannot  be  required 
sooner.  Myers  v.  SotUh  Feather  River 
Water  Co^  14  Cal.  275. 

136.  Plaintiff  having  assigned  this  con- 
tract to  L.  &  Co.  as  security  for  a  debt  due 
them  by  plaintiff,  they  demanded  of  the 
company  payment  of  whatever  was  com- 
ing to  plaintiff.  The  company  elected  to 
pay  and  did  pay  in  cash  on  a  statement  of 
so  much  due  in  money :  held,  that  even  if 
L.  &i  Co.  had  no  right  to  receive  money 
instead  of  water,  yet  the  payment  binds 
plaintiff,  for  they  were  acting  ostensibly 
for  him  or  by  his  authority;  that  if  he  de- 
nied their  authority  the  payment  would 
not  discharge  his  debt  to  L.  &  Co.,  the  as- 
signment would  remain  in  force  and  the 
plaintiff  would  have  no  cause  of  action 
here ;  that  if  he  affirmed  the  arrangement 
made  with  L.  &  Co.  in  part,  he  must  give 
full  effect  to  it  and  thus  confirm  the  settle- 
ment as  the  liquidation  of  a  money  de- 
mand,    lb. 


137.  In  suit  by  a  female  against  two 
partners  in  a  ranch  for  services  as  servant 
to  the  firm  under  an  implied  contract,  or 
on  a  quantum  meruit  proof  that  plaintiff 
is  the  wife  of  one  defendant^  is  good  un- 
der the  general  issue  as  showing  tliat  there 
was  no  implied  contract  to  pay  for  the 
services.     Angtdo  v.  Sunol,  14  Cal.  402. 

138.  From  domestic  services  rendered 
in  such  case  by  the  wife  of  one  partner, 
all  living  in  the  same  house,  the  law  does 
not  imply  a  contract  to  pay  for  the  service. 
lb, 

139.  In  a  suit  by  a  physician  against  a 
county  on  a  contract  for  his  services  for 
one  year  as  examining  physician  of  the 
hospital,  the  objection  that  he  is  not  a 
graduate  of  a  legally  constituted  medical 
institute,  if  good  at  at  all,  cannot  be  taken 
by  demurrer,  unless  the  demurrer  distinct- 
ly present  the  objection.  McDaniel  v. 
Ttd>a  County,  14  Cal.  445. 

140.  Clear  distinction  between  an  office 
constituted  by  legislative  act  and  a  con- 
tract made  with  a  party  to  render  for  a 
stated  period  certain  services,  though 
these  services  are  to  be  rendered  in  a  cer- 
tain capacity  in  the  nature  of  a  public 
office  or  employment.     lb, 

141.  If,  afler  such  a  contract,  which 
compels  the  physician  to  perform  such 
services  only  as  the  supervisors  might  re- 
quire, they  put  it  out  of  his  power  to  ren- 
der the  services,  he  is  still  entitled  to  his 
salary.  The  board  could  not  abrogate 
the  contract  by  rescinding  the  order  under 
which  plaintiff  was  appointed,  or  abolish- 
ing the  office.     lb, 

142.  A  county  is  a  corporation,  and  is 
the  proper  party  plaintiff  to  object  to  a 
contract  made  by  the  board  of  supervisors 
for  building  a  jail.  People  v.  Myers,  15 
Cal.  34. 

143.  Plaintiff  entered  into  a  contract 
with  defendants,  by  which  the  latter  pur- 
chased of  the  former  certain  ditches  for 
$14,500,  payable  $5,000  cash,  and  $12,- 
000  as  follows,  to  wit:  the  expenses  of 
keeping  said  ditches  in  good  order,  of  em- 
ploying agents  to  attend  to  the  same,  be- 
ing first  deducted  from  the  proceeds  of 
fhe  sale  of  water,  the  balance  of  the  pro- 
ceeds was  to  be  applied  to  the  liquidation 
of  said  $12,000,  until  the  whole  was  paid, 
'^and  to  hasten  and  make  certain  the 
timely  and  early  payment  of  said  sum  of 
money,  by   the   sales   as  aforesaid,  said 
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company  promise  to  furnish  from  their 
ditch,  to  be  used  in  the  above  named 
ditches,  so  much  water,  which,  added  to 
the  water  supplied  to  said  ditches  from 
their  other  sources,  shall  be  sufficient  to 
effect  sales  to  the  amount  of  $1,000  per 
month ;  and  when  said  company  shall  fail 
to  furnish  water  as  aforesaid,  the  said 
company  hereby  obligate  themselves  to 
pay  to  said  Blen  interest  at  the  rate  of 
ten  per  cent  per  annum  on  the  said  month- 
ly deficiency,  until  met  by  receipts  from 
sales  over  and  above  the  said  $1,000  per 
month : "  held,  that  this  contract  is  not  an 
agreement  on  the  part  of  defendants  to 
pay  the  balance  over  the  $2,000  only 
from  the  proceeds  of  the  ditches  named 
therein ;  but  that  it  is  a  guarantee  on  their 
part  that  the  mode  of  payment  prescribed 
shall  be  effectual  to  pay  the  debt  within  a 
given  time.  Blen  v.  Bear  River  and  Au- 
bum  W.  and  M.  Co.,  15  Cal.  99. 

144  The  last  clause  in  the  conti'act 
does  not  give  defendants  a  right  to  refuse 
to  supply  this  water,  but  simply  provides 
a  measure  of  damages  for  the  breach  of 
it.     Ih. 

145.  The  company  were  bound  by  the 
contract  to  furnish  and  sell  the  stipulated 
quantity  of  water,  and  apply  the  proceeds 
monthly  to  the  payment  of  plaintiff's 
claim,  and  failing  to  do  this,  were  respon- 
sible in  damages.     lb, 

146.  Plaintiff  had  two  stacks  of  hay, 
and  contracted  to  sell  to  defendant  one 
stack,  together  with  enough  off  the  other 
stack  to  make  sixty  tons.  The  price  was 
to  be  eighteen  dollars  per  ton;  and  the 
hay  was  to  be  baled  by  plaintiff,  and  piled 
up  in  a  corral,  and  then  he  was  to  be  paid. 
Plaintiff  had  sixty-two  tons  and  four  hun- 
dred and  thirty  pounds  of  hay  baled  and 
piled  up  in  the  corral,  the  surplus  over 
sixty  tons  being  by  mistake  of  the  man 
employed  to  bale.  The  bales  were  of 
different  weight.  Plaintiff  then  went  to 
the  house  of  defendant,  and  told  him  that 
the  hay  was  baled  and  piled  up  in  the  cor- 
ral, and  that  there  were  two  tons  and  some 
hundreds  of  pounds  over  the  sixty  bales 
piled  up  together,  and  asked  defendant 
whether  he  would  take  the  surplus.  De- 
fendant said  he  would  be  over  soon,  and 
see  about  taking  the  surplus.  Defendant 
then  paid  plaintiff  two  hundred  dollars. 
Plaintiff  sues  for  nine  hundred  and  nine- 
teen  doUars,  balance  due   on  the   hay. 


The  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  it  was  the  un- 
derstailding  of  the  parties,  that  upon  the 
payment  of  the  two  hundred  dollars  by 
defendant,  the  right  and  possession  was 
deemed  to  have  accrued  to  defendant  to 
take  the  quantity  bought  as  baled  and 
stacked  up  in  the  corral,  the  pkuntiflf  is 
entitled  to  recover,  even  though  the  bar- 
gain was  not  concluded  as  to  the  excess : 
held,  that  the  instruction  was  right ;  that 
the  question  was,  whether  there  had  been 
a  delivery,  and  any  agreement  of  the  par- 
ties upon  the  subject  was  legitimate  mat^ 
ter  for  the  jury ;  that  the  fact  that  the  hay 
purchased  by  defendant  was  mixed  with 
other  hay  belonging  to  plaintiff  made  no 
difference ;  if  defendant  agreed  to  accept 
it  in  that  condition,  and  to  consider  it  as 
delivered,  the  contract  for  delivery  would 
be  folly  executed.  Smith  v.  Friend^  15 
Cal.  126. 

147.  Under  the  mechanic's  lien  act  of 
1858,  material  men,  subcontractors,  etc«, 
have  a  hen  upon  the  property  described 
in  the  act  to  the  extent — ^if  so  much  be 
necessary — of  the  contract  price  of  the 
principal  contractor ;  but  they  must  give 
notice  of  their  claims  to  the  owner,  or  the 
mere  existence  of  such  claims  will  not 
prevent  the  owner  from  paying  the  con- 
tractor, and  thereby  discharging  him- 
self from  the  debt  By  giving  such  no- 
tice, the  owner  becomes  liable  to  pay  the 
subcontractor,  material  men,  etc.,  as  on 
garnishment  or  assignment;  but  if  the 
owner  pay  according  to  his  contract,  in 
ignorance  of  such  claims,  the  payment  is 
good.     McAlpin  v.  Ihmcan,  16  Cal.  127. 

148.  A  bill  of  sale  of  <'all  the  goods 
and  merchandise  and  property  we  own, 
have  or  have  an  interest  in,  in  a  store  in 
Nevada,  county  of  Nevada,  formerly  occu- 
pied by  Bailey  Gatzert,  and  now  in  the 
possession  of  the  sheriff  of  Nevada  coun- 
ty ;  said  goods  forwarded  by  us  to  BaUey 
Gatzert,  Nevada,"  contains  a  sufficient 
description  of  the  goods.  Goghill  v.  Bo^ 
ring,  15  Cal.  218. 

149.  To  enable  a  vendor  of  goods  to 
rescind  the  sale,  he  must  offer  to  return 
the  notes  given  for  the  goods;  but  this 
offer  can  be  made  at  or  any  time  before 
the  trial.     lb, 

150.  Where,  in  a  bill  of  sale  of  aU  the 
cattle  of  a  certain  estate,  estimated  at 
seven  thousand  head,  a  total  price  being 
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fixed,  it  was  stipulated  that  the  vendee,  on 
arriving  in  Texas,  where  the  cattle  were, 
might  chooee  to  take  all  the  cattle  of  the 
estate  without  counting  them,  in.  which 
event  he  was  to  notify  the  agents  of  the 
vendors  of  his  choice,  and  paj  an  addi- 
tional $4,000 ;  but  if  a  count  was  had, 
and  the  cattle  exceeded  or  fell  short  of 
the  estimated  number,  the  excess  or  de- 
ficiency should  be  paid  for  at  the  rate  of 
eight  dollars  per  head ;  and  no  count  was 
ever  made,  and  no  notification  ever  given 
by  the  vendee,  that  he  took  the  cattle 
without  a  count :  held,  that  the  vendor,  on 
the  facts,  cannot  recover  the  $4,000 ;  that 
the  only  obligation  of  the  vendee,  in  the 
first  instance,  was  to  receive  the  cattle 
and  pay  for  any  excess  over  the  estimated 
nomber,  if  counted ;  that  his  liability  for 
the  $4,000  depended  entirely  on  his  choice 
to  take  the  cattle  without  a  count,  and 
that  this  choice  was  a  mere  privilege,  to 
be  exercised  or  not,  at  his  option.  Norrii 
V.  HarrxB,  15  Cal.  257. 

151.  An  ostensible  partner  retiring  from 
the  firm  must  give  notice  of  his  retire- 
ment, or  he  will  be  liable  to  creditors  of 
the  continuing  firm  on  contracts  made  by 
them  after  his  retirement  Williams  v. 
Bowersy  15  Cal.  321. 

152.  In  this  action,  the  complaint  con- 
tained two  counts;   one  upon  a  special 
contract  for  the  sale  and  delivery  of  the 
goods,  the  other  for  a  claim  upon  goods 
sold  and  delivered.     Answer  denied  the 
contract  and  the  other  allegations  of  the 
complaint ;  but  set  up  a  contract  between 
the  parties  somewhat  difierent,  containing 
a  guarantee  as  to  quality,  and  alleging 
that  the  quality  of  the  goods  was  not  in 
accordance   with    the  contract,  and  the 
breach  was  relied  on  as  a  complete  de- 
fense.    Evidence  was  introduced  upon  all 
the  issues  made  by  the  pleadings.     The 
court  instructed  the  jury  that  "if  the 
pbuntifis,  on  the  day  the  contract  matured, 
presented  their  account  and  offered  to  de- 
liver the  goods,  they  fulfilled  the  contract 
on  their  part ;  and  if  the  defendants  did 
not,  within  a  reasonable  time,  and  within 
the  custom  of  the  trade,  make  their  ob- 
jecti<Hi  to  the  article  sold,  and  offer  to  re- 
scind the  contract,  they  are  bound  by  it, 
and  plaintiffs  should  recover."     Plaintiffs 
had  verdict  and  judgment  for  the  price : 
held,  that  in  a  subsequent  action  by  the 
defendants  against  plaintiffs,  on  the  breach 


of  the  warrantee,  for  the  difference  in 
value  between  the  goods  delivered  and 
those  contracted  for,  the  former  suit  is  no 
bar ;  that  the  matter  in  dispute,  to  wit : 
this  breach  of  warrantee,  was  not  ad- 
judged ;  that  the  instruction  of  the  court 
took  that  question  from  the  jury,  and  di- 
rected them  to  decide  the  rights  of  the 
parties  upon  other  considerations.  JEarl 
V.  Bull,  15  Cal.  425. 

153.  The  act  of  March  21st,  1856,  cre- 
ating a  board  of  State  prison  commission- 
ers, and  defining  their  duties,  is  constitu- 
tional. It  does  not  create  a  debt  or  liabil- 
ity against  the  people  of  the  State,  in 
contravention  of  the  eighth  article  of  the 
constitution,  and  the  contract  made  with 
Estill  under  the  act  is  valid  and  binding 
upon  the  State.  State  v.  McOauley,  15 
Cal.  454;  People  v.  Brooks,  16  Cal.  28. 

154.  Under  the  contract  made  with 
Estill  for  the  payment  to  him  of  $10,000 
per  month  on  his  lease  of  the  prison  and 
convicts,  that  sum  per  month  is  appropri- 
ated by  the  act ;  but  these  appropriations 
are  to  take  effect,  and  the  services  are  to 
be  rendered,  in  future.  Until  the  services 
are  rendered,  there  is  no  debt  on  the  part 
of  the  State.  The  State  became  indebted 
only  as  the  services  were  each  month  per- 
formed. The  lessee  could  not  have  claim- 
ed, at  any  time  after  the  contract  was 
made,  all  the  monthly  installments,  as  the 
State  never  owed  him  the  amount  State 
V.  McCatiley,  15  Cal.  454. 

155.  The  support  of  convicts  is  as 
much  the  duty  of  the  State  as  to  provide 
for  the  salaries  of  her  officers.  It  con- 
stitutes one  of  the  ordinary  sources  of  the 
State's  expenditures ;  and  a  law  authoriz- 
ing a  contract  for  keeping  the  prisoners  at 
a  fixed  price — the  payment  and  service 
being  future  acts — is  not  in  conflict  with 
the  constitution.     lb.  455. 

156.  The  fact  that  the  contract  with 
Estill  was  signed  by  the  commissioners 
with  their  individual  names,  and  not  vnih 
the  name  of  the  State,  does  not  make  it 
defectively  executed.  The  contract  pur- 
ports in  its  body  to  be  between  the  State, 
acting  by  the  commissioners  under  the  act 
of  March  21st,  1856,  of  the  one  part,  and 
Estill  of  the  other,  and  is  signed  by  the 
commissioners  with  the  affix  of  "  board  of 
State  prison  commissioners."  This  makes 
it  the  contract  of  the  State  and  not  of  the 
commissioners.     lb,  457. 
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157.  The  State  cannot  reacind  the  con- 
tract made  with  Estill  for  breaches  of  the 
covenants  of  the  lease  by  him  and  his  as- 
signee, so  long  as  she  herself  is  in  default 
Ih.  458. 

158.  The  objection  to  the  contract  with 
Estill,  under  the  act  of  the  twenty-first  of 
March,  1856,  that  it  contained  stipula- 
tions for  the  release  of  claims  held  by 
Estill  against  the  State,  thereby  increas- 
ing the  amount  of  the  monthly  payments, 
cannot  be  raised  at  this  late  day — three 
years  having  elapsed  since  the  execution 
of  the  contract,  and  it  having  been  in  part 
performed  on  both  sides,  and  thus  acqui- 
esced in  and  affirmed.     Ih. 

159.  In  this  case,  the  State,  being  in 
default  in  making  the  monthly  payments 
under  the  contract  as  they  became  due, 
and  for  months  previous  to  this  suit  refus- 
ing to  pay  at  all;  not  offering  to  make 
restitution  of  the  property  received  of  the 
lessee,  or  pay  the  value  of  the  claims  re- 
linquished by  him  at  the  execution  of  the 
contract,  or  to  pay  what  the  complaint 
shows  to  be  now  due ;  and  it  not  being 
possible  to  restore  Estill  &  McQiuley  to 
their  original  position,  they  having  been 
in  possession  of  the  prison  for  nearly  three 
years,  and  having  performed  valuable  ser- 
vices ;  cannot  claim  in  equity  a  rescission 
of  the  contract     lb, 

160.  Upon  this  point,  the  rule  applica- 
ble to  contracts  of  a  private  character 
differs  from  the  rule  governing  contracts 
made  by  agents  of  the  government  Such 
public  agents  are  presumed  to  contract, 
not  personally,  but  officially,  within  the 
sphere  of  their  duties.     Ih. 

161.  One  party  cannot  violate  a  con- 
iveifii  himself,  and  then  seek  to  rescind  it 
on  the  ground  that  the  other  party  has 
followed  his  example.     Ih. 

162.  Nor,  when  the  contract  has  been 
in  part  performed,  and  the  parties  cannot 
be  restored  to  their  original  position,  can 
the  right  of  rescission  exist     Ih. 

163.  Proof  as  follows:  "I  am  superin- 
tendent of  the  California  State  Telegraph 
Company,  and  operator  in  their  office  at 
San  Francisco.  July  2d,  plaintiff  came 
to  our  office,  and  delivered  a  message  to 
be  transmitted  to  Jackson,  and  paid  for 
transmitting  it  there.  The  message  was : 
'Alta  Express  Co.,  Jackson — ^If  you  have 
package  for  me,  forward  immediately.' 
Signed  '  C.  Thura.'     In  the  margin  of  the 


message  sent,  were  the  words  '  F.,  July 
2d.'  Few  words  passed  when  the  mes- 
sage was  delivered ;  no  express  agreement 
that  the  California  State  Telegraph  Com- 
pany should  forward  the  message  to  Sac- 
ramento, and  employ  the  Alta  California 
Telegraph  Company  to  transmit  it  from 
there  to  Jackson.  He  must  have  known 
that  we  could  not  send  it  to  Jackson,  as 
we  had  no  line  there.  I  think  there  was 
something  said  about  sending  it  by  the 
defendant's  line  from  Sacramento."  C 
Thum,  the  plaintiff,  sues* the  Alta  Tele- 
graph Company  for  the  penalty,  under  the 
one  hundred  and  fifty-fourth  section  of  the 
act  of  1850,  p.  370:  held,  that  under 
these  facts,  he  is  not  the  person  makmg  or 
offering  to  make  the  contract,  within  the 
meaning  of  the  act,  and  cannot  recbver ; 
that  the  only  contract  proven  is  a  contract 
by  the  State  Telegraph  Company  to  send 
the  message  or  have  it  sent ;  and  a  con- 
tract, on  its  part,  to  contract  on  its  own 
account  with  the  Alta  Telegraph  Com- 
pany to  send  the  message.  Thum  v.  AUa 
Telegraph  Co.^  15  Cal.  475. 

164.  The  right  to  redeem  land  is  no 
part  of  the  contract  of  indebtedness.  It 
is  a  new  privilege  given  by  statute.  It  is 
a  provision  made  by  statute  for  a  future 
contract,  by  pursuing  which  a  purchase  of 
land  may  be  made.  But  as  this  provision 
is  only  a  matter  out  of  which  rights  may 
grow,  the  provision  may  be  repealed  at 
any  time  before  a  party  avails  himself  of 
it  Tuolumne  Redemption  Co.  v.  Sedg- 
wick, 15  Cal.  522. 

165.  The  legislature  may  give  a  par- 
ticular privilege,  or  a  right  to  contract  on 
certain  terms  or  in  certain  circumstances ; 
but  it  may  repeal  the  provision,  or  deny 
the  right,  as  a  general  rule,  as  fully  and 
completely  as  it  can  give  them  ;  or  it  may 
alter  the  terms  at  its  pleasure,  subject  on- 
ly to  this :  that  it  cannot  repeal  or  alter  so 
as  to  affect  those  contracts  which  have 
been  made  during  the  existence  of  the  act 
authorizing  them.     Ih. 

166.  The  statutory  regulations  as  to  re- 
demption, are  mere  provisions  of  sale, 
governing  the  course  of  the  process  and 
its  effects.  They  do  not  touch  the  con- 
tract of  indebtedness,  which  stands,  as  it 
stood  before,  a  valid  obligation  to  pay 
money,  with  the  sanctions  furnished  by 
law  for  its  enforcement  And  a  sale  with- 
out any  right  of  redemption  is  a  valid  and 
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saffident  remedj  for  the  enforcement  of 
the  contract.     Ih.  523. 

167.  A  contract  entered  into  by  the 
agenta  of  the  State  upon  a  subject  within 
the  constitutional  control  of  the  legislature, 
may  be  affirmed  by  the  State  by  legisla- 
tion indirectly  referring  to  the  contract,  or 
proceeding  upon  its  assumed  validity.  Di- 
rect legislative  action  in  terms  designating 
and  affirming  the  contract,  is  not  neces- 
sary.    People  V.  Brooks,  16  Cal.  38. 

168.  The  third  section  of  the  act  <'to 
provide  for  the  construction  of  canals,  and 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  Valley," 
passed  April  11th,  1857,  is  a  grant  upon 
condition  precedent,  and  not  upon  condi- 
tion subsequent,  and  passes  no  estate  to 
the  grantee,  until  performance  of  the  con- 
ditions annexed — that  is,  until  the  recla- 
mation of  the  lands.  This  grant  is  a  con- 
tract between  the  State  and  the  grantees, 
by  which  the  State  grants  certain  lands, 
upon  condition  of  work  to  be  performed ; 
the  grant  to  take  effect  when  the  work  is 
done.  It  is  a  contract  by  which  rights  may 
be  acquired  absolutely,  upon  performknce 
of  the  acts  specified  as  the  consideration 
moving  to  the  State.  Montgomery  v.  Kas- 
Mm,  16  CaL194. 

169.  The  charter  of  the  city  of  San 
Francisco  of  1851  gave  the  city  power  to 
open  streets  and  alleys,  and  to  alter  and 
improve  the  same,  and  this  power  includes 
anthoritj  to  enter  into  contracts  for  that 
purpose,  binding  upon  the  city.  And  this, 
notwithstanding  section  two,  article  ^ve  of 
that  charter,  providing  that  the  adjacent 
]H-operty  shall  bear  two-thirds  of  the  ex- 
pense o£  every  improvement  This  sec- 
tion simply  made  the  property  holders  lia- 
ble to  the  city  for  the  two-thirds,  and  the 
remedy  of  the  city  was  by  assessments  on 
the  property,  and  such  assessments,  when 
collected,  go  into  the  city  treasury,  to  be 
Dsed  as  the  city  sees  fit  Argenti  v.  City 
of  San  Francisco,  16  Cal.  263. 

170.  As  to  the  contracts  of  corporations, 
the  rule  is,  that  when  the  question  is  one 
of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  or- 
ganization, or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit 
of  the  contract  cannot,  in  an  action  found- 
ed upon  it,  contest  its  validity.  And  this 
rule  applies  with  equal  force  to  all  corpo- 
ralaoDs,  public  or  private.    lb.  264. 


171.  Contracts  of  corporations,  whether 
public  or  private,  stand  on  the  same  foot- 
ing with  the  contracts  of  natural  persons, 
and  depend  on  the  same  circumstances  for 
their  validity  and  effect.  The  doctrine  of 
ratification  and  estoppel  is  as  applicable 
to  corporations  as  to  individuals,  and  the 
former  are  bound  by  the  acts  of  their 
agents  in  the  same  manner,  and  to  the 
same  extent,  as  the  latter.     Ih,  265. 

172.  As  a  rule,  the  powers  of  corpora- 
tions, municipal  or  others,  must  be  exer- 
cised in  the  mode  pointed  out  by  the  char- 
ter. But  even  a  want  of  authority  is  not, 
in  all  cases,  a  sufficient  test  of  the  exemp- 
tion of  the  corporation  from  liability  in 
matters  of  contract.  An  executory  con- 
tract, made  without  authority,  cannot  be 
enforced ;  but  where  the  contract  has  been 
executed,  and  the  corporation  has  received 
the  benefit  of  it,  the  hiw  interposes  an  es- 
toppel, and  will  not  permit  the  validity  of 
the  contract  to  be  questioned.     lb.  273. 

173.  Plaintiff,  by  virtue  of  cont^*acts  en- 
tered into  with  an  officer  of  the  city  of 
San  Francisco,  which  contracts  were  exe- 
cuted by  such  officer  in  his  official  capac- 
ity, made  valuable  and  permanent  im- 
provements to  the  city,  for  the  exclusive 
benefit  of  it  and  its  inhabitants ;  such  im- 
provements were  made  under  the  immedi- 
ate supervision  of  an  officer  of  the  city, 
and  when  completed,  were  approved  of 
and  received  by  him,  on  behalf  of  the 
city;  plaintiff,  in  making  the  improve- 
ments, relied  on  the  validity  of  the  con- 
tracts and  the  obligation  of  the  city  to  pay 
as  therein  provided ;  the  city  authorities 
were  fully  informed  of  these  facts,  took  no 
steps  to  repudiate  the  contracts,  or* to  in- 
form plaintiff  as  to  her  disposition  to  pay  : 
held,  that  plaintiff  can  recover  on  the  con- 
tracts, although  there  is  no  evidence  that 
the  officer  signing  them  was  expressly  au- 
thorized ;  that  the  silence  of  the  city  au- 
thorities, under  the  circumstances,  was 
equivalent  to  a  direct  sanction  of  the  acts 
of  such  officer,  and  estops  the  city  from 
denying  his  authority ;  that  the  city  hav- 
ing acquiesced  in  the  contracts  from  the 
commencement  to  the  completion  of  the 
improvements,  never  questioning  the  val- 
idity of  the  contracts  until  she  had  receiv- 
ed all  the  benefit  to  be  had  from  their  per- 
formance, it  would  be  a  fraud  on  plaintiff 
to  permit  her  now  to  repudiate  them.  /& 
274. 
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174.  The  common  council  of  the  city  of 
San  Francisco  passed  an  ordinance  au- 
thorizing the  street  commissioner  to  adver- 
tise for  proposals  to  grade,  plank  and  sew- 
er a  portion  of  Mission  street,  in  said  city, 
"the  same  to  be  paid  for  by  the  property 
holders  adjacent  *  *  the  proposals  to 
be  opened  and  awarded  by  the  street  com- 
missioner, with  the  committees  on  streets 
from  both  boards  of  aldermen."  This  or- 
dinance was  published  for  ten  days  suc- 
cessively in  a  daily  newspaper  of  the  city, 
and  the  advertisement  required  was  made 
in  like  manner  for  the  same  period.  Pro- 
posals, based  upon  certain  specifications, 
were  received  under  the  ordinance,  and 
opened  by  the  committees  of  the  two 
boards  and  the  commissioner,  and  the 
work  awarded  to  B.  Subsequently,  an 
instrument  was  executed  by  B.,  as  con- 
tractor, and  by  the .  street  commissioner, 
purporting  to  act  in  the  name  of  the  city, 
setting  forth  the  acceptance  by  the  city  of 
B.'s  proposal,  and  an  agreement  by  her  to 
pay  him  for  the  work  at  certain  designat- 
ed rates,  and  an  agreement  on  his  part  to 
do  the  work  to  the  satisfaction  of  the  city 
and  the  street  commissioner.  B.  began 
the  work,  and  afterwards  transferred  his 
contract  and  his  interest  therein  to  plaint- 
iff, who  completed  the  work  in  the  best 
manner,  and  to  the  satisfaction  of  the 
street  commissioner  and  the  city.  The 
work  was  measured  as  it  progressed,  by 
the  city's  engineer,  who  duly  certified  to 
the  accounts  for  the  same,  which  accounts 
were  duly  audited,  and  upon  them  war- 
rants were  drawn  by  the  controller,  by  au- 
thority of  the  city,  and  delivered  to  plaint- 
iff. The  warrants  were  presented  to  the 
treasurer,  and  payment  demanded  and  re- 
fused, on  the  ground  that  there  were  no 
no  funds  in  the  treasury  applicable  to 
them.  Previous  to  the  demand,  assess- 
ments had  been  duly  levied  by  the  city 
upon  the  property  adjacent  to  the  improve- 
ments, to  meet  their  expenses,  and  these 
assessments  had  been  colleccted  by  the 
collector  of  street  assessments,  and  by  him 
paid  into  the  city  treasury.  Plaintiff  sues 
the  city,  as  liable  either  on  the  express 
contract,  or  upon  the  warrants,  or  upon 
implied  contracts,  for  the  services  ren- 
dered and  materials  furnished,  or  for  the 
money  received  by  defendant  to  his  use : 
held,  that  as,  under  the  charter,  the  city 
had  authority  to  order  the  improvements 


in  question,  the  acceptance  of  the  propos- 
als' of  B.  by  the  street  commissioner  and 
the  committees  of  the  two  boards,  con- 
verted what  were  previously  mere  propo- 
sitions on  the  part  of  the  city  into  con- 
tracts, perfect  in  all  their  parts,  binding 
alike  upon  the  city  and  the  contractor: 
held,  further,  that  the  city  is  primarily  lia- 
ble ;  that  she,  and  not  the  contractor,  must 
look  to  the  property  holders  adjacent  to 
the  improvements,  for  the  necessary  ex- 
penses ;  that  the  property  holders  are  not 
parties  to  the  contract ;  that  the  city  must 
levy  and  collect  the  asessments ;  that  the 
contractor  has  no  claim  upon  the  property 
or  the  property  holders,  but  must  look 
alone  to  the  city ;  that  the  clause  in  the 
ordinance  as  to  how  the  improvements 
shall  be  paid  for,  is  only  a  designaticHi  of 
the  sources  upon  which  the  city  relies  for 
payment     lb.  277. 

175.  As  a  general  rule,  a  city  is  only 
liable  upon  express  contracts  authorized 
by  ordinance.  The  exceptions  relate  to 
liabilities  from  the  use  of  money,  or  other 
property  which  does  not  belong  to  her, 
and  to  liabilities  springing  from  neglect  of 
duties  imposed  by  her  charter,  from  which 
parties  are  enjoined.  Even  these  excep- 
tions are  limited  in  many  instances,  as 
where  the  property  or  money  is  received 
in  disregard  of  positive  prohibitions  in  her 
charter — ^as,  for  instance,  upon  the  issu- 
ance of  bills  of  credit     Ih,  283. 

176.  Relator  conveyed  to  Y.  one-third 
of  certain  real  estate,  in  consideration  that 
Y.  should  attend  to  a  suit  pending  in  the 
name  of  relator  for  the  recovery  of  the 
property.  Y.  employed  an  attorney  to 
conduct  the  suit,  the  attorney  of  plaintiff 
being  discharged.  Relator  moved  the 
court  below  to  substitute  another  attorney 
in  the  place  of  the  one  employed  by  Y. 
Court  refused  to  grant  the  motion— the 
only  reason  urged  for  the  substitution  be- 
ing that  Y.  had  neglected  to  prosecute  the 
suit;  and  it  not  being  shown  that  the 
agreement  between  him  and  relator  had  • 
been  canceled  by  the  parties.  Relator  ap- 
plies to  this  court  for  mandamus:  held, 
that  the  writ  lies ;  that  the  agreement  be- 
tween relator  and  Y.  does  not  exclude  the 
former  from  the  right  to  prosecute  the 
suit,  and  employ  such  attorney  as  he 
chooses;  that  the  exercise  of  this  right 
will  not  affect  any  right  Y.  may  have  in 
the  property  or  suit ;  that  he  may  inter* 
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vene,  if  a  proper  case  be  made,  or  prose- 
cute his  rights  independently,  or  wait  un- 
til a  recovery,  and  then  claim  his  rights 
under  the  contract  with  relator.  People  v. 
Nwrtim,  1 6  Cal.  440. 

177.  Where  a  lease  of  a  lot  in  San 
Francisco^  for  ten  years,  stipulated  that 
the  lessee  should  place  "  on  said  premises 
a  builditag  thirty  by  eighty  feet,  which  has 
been  shipped  from  the  port  of  New  York, 
to  be  put  up  immediately  on  arrival ;  or 
if  losty  a  similar  one  is  to  be  ordered,  got  up, 
and  pat  up  in  the  shortest  possible  time," 
and  also,  in  a  final  clause,  that  if  no  agree- 
ment was  made  between  the  parties  for  a 
renewal  of  the  lease  for  a  further  period, 
'^then  the  valuation  of  the  buildings  is  to 
be  made  by  three  disinterested  persons," 
etc,  and  the  lessor  was  to  pay  to  the  les- 
see the  amount  agreed  on ;  and  the  lessee 
erected  a  building  worth  about  $1,000, 
which  was  burned,  and  then  another  simi- 
lar one,  and  subsequently  sub-let  the  prem- 
ises to  plaintiff,  who  put  up  a  valuable 
building,  costing  $5,000— defendants,  who 
had  bought  the  lot,  notifying  him,  before 
he  erected  his  building,  that  they  would 
not  pay  for  it :  held,  that  at  the  expiration 
of  the  term,  defendants  were  not  bound  to 
pay  plaintiff  for  his  improvements ;  that 
the  term  ^  buildings,"  though  in  the  plu- 
ral, refers  to  the  building  mentioned  in 
the  fore  part  of  the  lease,  and  not  to  any 
buildings  the  lessee  might  erect — especial- 
ly when  the  conduct  of  the  parties,  the 
nature  of  the  transaction,  and  the  sur- 
rounding circumstances  are  considered. 
The  terms  of  this  lease  so  construed  as  to 
give  completeness  to  the  agreement,  and 
to  make  it  a  just,  fair  and  equal  contract, 
mutually  obligatory  in  its  essential  provis- 
ions, instead  of  a  one-sided  and  unreas- 
onable contract.  Woodward  v.  Payne,  1 6 
Cal.  450. 

178*  A  man  may  as  well  agree  to  sell 
property  upon  the  condition  that  another 
will  consent  to  buy,  as  upon  any  other  con- 
dition, or  absolutely.  The  agreement  is 
no  less  a  contract,  because  it  merely  pro- 
vides for,  or  is  in  advance  of  another  con- 
tract, than  if  it  were  incorporated  in  the 
ultimate  contract:  or,  in  other  words,  a 
man  may  as  well  bind  hunself  to  make  a 
contract,  as  to  bind  himself  by  contract, 
and  the  first  as  well  partakes  of  the  nature 
and  essentials  of  a  valid  agreement  as  the 
last    De  Hutte  v.  Muldrow,  16  Cal.  513. 


179.  The  cases  where  possession  must 
be  surrendered  before  action  can  be 
brought  for  the  purchase  money  are  those 
where  a  contract  has  been  made  and  pos- 
session has  been  taken  thereunder,  and 
the  vendee  seeks  to  rescind  the  contract 
on  the  ground  of  defective  title,  or  the  in- 
ability of  the  vendor  to  perform  the  con- 
tract on  his  part,  or  of  some  fraudulent 
representations  inducing  its  execution.  In 
these  cases  the  vendee  must  first  offer  to 
restore  whatever  he  has  received,  before 
he  f^an  call  upon  the  vendor  to  refund  the 
purchase  money.  Mc  Orachen^Y,  City  of 
San  Francisco,  16  Cal.  628. 


n.  Verbal  Contract. 

180.  A  verbal  contract  for  the  sale  of 
land  was  not  valid  under  Mexican  law. 
ffoen  V.  Simmons,  1  Cal.  122 ;  Hayes  v. 
Bona,  7  Cal.  158 ;  Stafford  v.  Lick,  10 
Cal.  17. 

181.  Under  the  Mexican  as  well  as  the 
American  law,  a  verbal  contract  was  of 
itself  insufficient  to  transfer  the  title  to 
real  estate.    Tohler  v.  Folsom,  1  Cal.  210. 

182.  Under  a  verbal  contract  of  sale  of 
real  estate,  the  delivery  of  the  deed  is 
equivalent  to  a  symbolical  delivery  of  and 
admission  in  its  possession  of  the  property 
as  between  vendor  and  vendee,  whatever 
might  be  its  effect  as  to  third  persons,  lb. 
212. 

183.  Where  there  has  been  such  a  part 
performance  of  a  verbal  contract  of  sale 
by  the  plaintiff  as  to  put  him  into  a  situ- 
ation which  would  operate  as  a  fraud  upon 
him  unless  the  verbal  agreement  should 
be  enforced,  equity  will  decree  a  specific 
performance  of  the  contract.  lb, 

184.  A  parol  agreement  to  rescind  a 
contract  under  seal  is  good  if  such  parol 
agrcement  is  executed ;  and  such  agree- 
ment may  be  presumed  from  the  acts  of 
the  parties.     Green  v.  Wells,  2  Cal.  585. 

185.  An  executed  parol  agreement  is  a 
good  defense  against  an  action  upon  a 
specialty.  The  statute  of  frauds  contains 
no  provision  with  regard  to  the  dissolution 
of  agreements  or  contracts  under  seal  for 
the  sale  of  lands.  Beach  v.  Covillaud,  4 
Cal.  315  ;  Whiting  v.  Ileslep,  4  Cal.  330 ; 
McDonald  v.  Mountain  Lake  W.  Co.,  4 
Cal.  336. 
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186.  Where  a  verbal  contract  was  al- 
leged in  the  bill,  and  admitted  in  the 
anawer  without  the  defendant's  insisting 
upon  the  statute  of  frauds,  a  specific  per- 
formance was  decreed  upon  the  obvious 
grounds  that  the  admission  of  the  contract 
took  the  case  out  of  the  mischief  against 
which  the  statute  was  intended  to  guard  ; 
and  a  failure  to  insist  upon  the  statute 
was  a  waiver  of  its  protection.  ArgueUo 
V.  Edinger,  10  Cal.  158. 

187.  Where  a  verbal  contract  had  been 
so  far  performed  by  one  of  the  parties,  re- 
lying upon  the  good  faith  of  the  other, 
that  he  could  have  no  adequate  remedy 
except  by  complete  performance,  courts  of 
equity  decreed  its  execution  upon  the 
ground  that  the  refusal  to  execute  the 
same  under  such  circumstances  was  a 
fraud,  and  that  a  statute  having  for  its 
object  the  prevention  of  fraud  could  not 
be  used  as  an  instrument  for  its  perpetra- 
tion.    Ih, 

188.  Nothing  can  be  regarded  as  a  part 
performance  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds  which 
does  not  place  the  party  in  a  situation 
which  is  a  fraud  upon  him,  unless  the  con- 
tract be  executed.     Ih,  159. 

189.  If  upon  the  faith  of  the  contract 
the  purcha«?er  should  proceed  to  make  val- 
uable improvements,  the  most  palpable 
fraud  would  be  perpetrated  if  the  vendor 
were  permitted  to  withdraw  from  its  exe- 
cution.    Ih*  159. 

190.  The  defense  arising  from  a  verbal 
contract  for  the  sale  of  land  accompanied 
with  acts  of  part  performance,  taking  the 
contract  from  the  operation  of  the  statute, 
is  permissible,  imder  our  system  of  prac- 
tice, to  an  action  of  ejectment  for  the 
recovery  of  the  premises.     Ih,  160. 

191.  Where  the  answer  disclosed  the 
fact  that  a  contract  was  not  in  writing, 
but  it  also  averred  acts  of  part  perform- 
ance, which  took  the  contract  out  of  the 
operation  of  the  statute,  it  is  not  demurra- 
ble.   Ih 

192.  E.  contracted  with  J.  W.  to  con- 
struct an  extension  to  a  ditch,  and  after 
the  ditch  was  completed,  was  to  be  paid 
out  of  the  sales  of  water.  At  the  time  of 
the  execution  of  the  contract,  B.  held  a 
mortgage  upon  the  ditch.  After  E.  had 
partly  completed  his  work  B.'s  mortgage 
fell  due,  and  he  brought  an  action  to  fore- 
close it,  and  had  a  receiver  appointed  to 


receive  the  water  rents  of  the  ditch.  E.' 
refused  to  go  on  and  complete  the  work. 
B.  agreed  with  E.  that  if  he  would  go  on 
and  complete  the  work  he  should  be  paid 
out  of  the  receipts  from  the  sale  of  water 
by  the  receiver.  Under  this  proviso  E. 
completed  the  work :  held,  that  this  is  aa 
undertaking  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another,  and  is, 
therefore,  within  the  statute  of  frauds. 
Ellison  V.  Jackson  W.  Co,,  12  Cal.  552. 

193.  It  is  essential  to  the  validity  of  a 
contract  to  answer  for  the  debt  of  another 
that  some  note  or  memorandum  thereof 
be  made  in  writing ;  thai  it  expi'esses  the 
consideration ;  and  that  it  be  subscribed 
by  the  party  to  be  charged  thereby.     lb. 


in.  Executory  Contract. 

194.  Where  it  appears  clearly  from  a 
charter  party  that  the  intention  of  the 
owner  of  a  ship  and  the  charterer  is  that 
the  former  shall  have  no  lien  on  the 
freight,  but  shall  give  a  personal  credit  to 
the  charterer,  the  former  loses  his  right  of 
lien  on  the  cargo  and  can  look  only  to  the 
personal  responsibility  of  the  charterer  for 
payment  of  the  hire  of  the  vessel.  3rovm 
V.  Howard,  1  Cal.  424. 

195.  An  agreement  to  sell  merchandise, 
and  that  the  contract  shall  be  considered 
as  binding  until  the  vessel  arrived,  was 
held  to  be  an  executory  contract  and  de- 
pended on  the  contingency  of  the  ship's 
arrival,  and  the  arrival  of  the  ship  must 
be  shown  as  a  condition  precedent  Mid' 
dleton  V.  BaUinggaU,  1  Cal.  446. 

196.  A  contracted  with  B,  the  owner  of 
a  ranch,  to  take  the  ranch  under  his 
charge,  and  for  compensation  to  receive 
one-fourth  part  of  all  the  increase  of  the 
cattle,  etc.,  upon  the  ranch,  when  parted 
at  the  end  of  five  years ;  it  was  held  that 
this  contract  gave  no  present  interest  in 
the  live  stock,  but  only  to  acquire  a  deter- 
minate part,  and  these  could  not  be  com- 
pleted until  the  expiration  of  five  years 
from  the  execution  of  the  contract.  Fitch 
V.  Brochnan,  3  Cal.  362. 

197.  An  executory  contract  between  a 
landlord  and  tenant,  that  after  the  title  to 
the  premises  is  settled  by  a  suit  to  be  pros- 
ecuted by  the  former  agsdnst  third  persons, 
the  tenant  may  purchase,  does  not  destroy 
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the  relation  of  landlord  and  tenant.   Smith 
T.  BrannaUj  13  Cal.  114. 

198.  Where  the  deed  of  land  bought 
for  a  married  woman  is  taken  in  the  name 
of  a  third  person,  under  an  executory 
agreement  on  his  part  to  convey  to  her  on 
the  payment  of  a  certain  sum,  and  she  goes 
into  possession,  she  enters  under  claim  of 
right  with  a  vested  equitable  interest  in 
the  land,  which,  on  payment  of  the  sum 
agreed,  becomes  a  perfect  equity.  Morri- 
«m  V.  Wilson,  13  Cal.  499. 

199.  If  on  an  executory  contract  for 
the  purchase  of  land  made  by  plaintiff 
with  the  agent  during  the  life  of  the  prin- 
cipal, money  due  by  the  principal  was  paid 
aAer  his  death  to  the  agent,  who  settled 
die  amount  with  the  estate,  so  that  the  es- 
tate received  the  benefit  of  the  payment, 
plaintiff  would  be  entitled  in  equity  to  call 
for  the  legal  title,  and  could  defend  in 
ejectment  by  the  representatives  of  the 
principal.     TVavers  v.  Crane,  15  CaL  20. 

200.  Z.,  the  owner  of  land,  contracts  in 
writing  to  sell  it  to  K.,  nothing  being  said 
as  to  the  possession.  K.  is  to  give  three 
notes,  falling  due  at  different  periods,  for 
the  purchase  money.  The  first  two  notes 
become  due  at  very  short  dates,  and  after 
they  are  paid,  Z.  is  to  make  a  deed  to  K. 
with  covenants  against  his  own  acts. 
First  note  is  paid  before  the  second  falls 
due ;  Z.  deeds  the  land  to  plaintiff,  subject 
to  the  contra(!t  with  K.,  the  deed  contain- 
ing covenants  of  warranty  against  acts  of 
the  grantor.  Later,  and  on  the  day  the 
second  note  is  due,  K.  sells  the  land  to 
McE.,  one  of  the  defendants.  K.  took 
possession  under  the  contract.  Shortly 
after  plaintiff  demanded  of  K.  payment 
of  the  second  note,  and  tendered  him  a 
deed  from  himself  (plaintiff)  to  K.,  with 
the  covenants  mentioned  in  Z.'s  contract. 
K.  said  he  could  do  nothing.  Plaintiff 
then  formally  demanded  payment  and  ex- 
ecution of  the  mortgage.  K.  wished  to 
sec  hb  attorney.  After  the  third  note  fell 
doe,  plaintiff  demanded  of  McE.  payment 
of  the  two  notes,  tendering  the 'deed  from 
Z.  to  him  (plaintiff)  and  also  a  deed  from 
himself  to  McE.,  offering  also  a  mortgage 
to  be  executed  by  McE.  to  secure  the 
third  note,  and  demanding  possession. 
McE.  refused:  held,  that  under  the  con- 
tract the  purchaser  was  not  entitled  to 
possession  at  once ;  that  payment  of  the 
first  two  notes,  or  tender,  was  a  condition 


precedent  to  his  riglit  of  possession ;  that 
until  then  the  vendor  Z.,  or  his  assignee, 
had  the  legal  title,  and  could  maintain 
ejectment  against  the  vendee.  Gaven  v. 
Hagen,  15  Cal.  210. 


IV.  Parol  Evidence  to  explain  a 

Contract. 

201.  Parol  evidence  is  inadmissible  to 
vary  the  terras  of  a  written  contract. 
Lennard  v.  Vischer,  2  Cal.  38 ;  Conner  v. 
aark,  12  Cal.  170. 

202.  Parol  evidence  cannot  be  admitted 
to  alter  or  vary  the  terms  of  a  written  con- 
tract, nor  to  explain  its  terms,  if  the  con- 
tract itself  seems  to  express  the  intention 
of  the  parties  with  sufficient  certainty. 
Johnson  V.  Carry,  2  Cal.  38. 

203.  The  custom  of  merchants  is  not 
admissible  in  evidence  to  vary  the  plain 
meaning  of  a  written  contract.  Corvnn  v. 
Patch,  4  Cal.  204. 

204.  In  an  action  on  quantum  meruit 
testimony  is  inadmissible  to  prove  that  the 
original  contract  has  been  changed  at  the 
request  of  the  defendant,  and  the  value  of 
the  extra  work  performed.  Mowry  v. 
Starhuck,  4  Cal.  275. 

205.  In  the  absence  of  any  ambiguity 
on  the  face  of  the  contract,  parol  evidence  is 
inadmissible  for  the  purpose  of  varying  its 
terms,  or  of  altering  the  liability  created 
by  it.     Ruiz  v.  Norton,  4  Cal.  358. 

206.  Where  in  a  suit  brought  by  a  mu- 
nicipal corporation  upon  a  contract  made 
under  an  ordinance,  the  defendant  offered 
to  prove  a  parol  change  in  the  contract, 
which  the  court  refused  to  allow:  held, 
not  to  be  error,  as  the  change  in  the  con- 
tract could  only  be  by  ordinance.  City  of 
Sixcramento  v.  Kirk,  7  Cal.  420. 

207.  Parol  evidence  is  inadmissible  to 
vary  the  terms  of  a  written  contract  so  as 
to  make  it  embrace  property  not  described 
therein.  Oshom  v.  Hendrickson,  7  Cal. 
285. 

208.  Parol  evidence  of  the  contents  of 
a  written  contract  between  the  alleged 
husband  and  wife  to  live  together  without 
marriage,  is  inadmissible,  except  after  due 
notice  to  produce  the  contract  and  refusal 
to  do  so,  but  it  is  admissible  simply  to 
prove  the  fact  that  a  writing  was  made  in 
reference  to  the   matter  in   controversy 
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without  staling  the  contents  of  the  same. 
Poole  V.  Gerrard,  9  Cal.  594. 

209.  Parol  evidence  is  sometimes  ad- 
missible to  explain,  but  not  to  contradict 
or  vary  the  terms  of  a  written  contract ; 
then  if  words  be  ambiguous,  its  meaning 
may  be  gathered  from  contemporaneous 
facts  which  intrinsic  testimony  establishes. 
Brannan  v.  Mestckj  10  Cal.  106 ;  Jenny 
lAnd  Oo,  V.  BotoeTy  11  Cal.  198. 

210.  A  court  of  equity  will  release 
against  mistake  as  well  as  iraud  in  a  deed 
or  contract  in  writing,  and  parol  evidence 
is  admissible  to  show  it  if  denied  in  the 
answer.  WoffenbUist  v.  Washbumj  12  Cal. 
212. 

211.  Parol  proof  of  a  written  contract 
and  assignment  thereof  in  writing,  is  not 
admissible  so  as  to  charge  the  assignee 
without  notice  to  produce  the  original  and 
accounting  for  its  loss.  Grimes  v.  Folly 
15  Cal.  65. 

212.  Parol  evidence  is  admissible  to 
establish  a  new  and  distinct  agreement 
upon  a  new  consideration,  which  takes  the 
place  of  and  is  a  substitute  for  the  old.  In 
the  latter  case,  however,  it  must  appear 
that  the  old  agreement  is  rescinded  and 
abandoned,  and  it  is  not  competent  to  show 
by  parol  the  incorporation  of  new  terms 
and  conditions.  It  is  obvious,  too,  that 
the  new  agreement  must  be  valid  in  itself, 
and  such  as  may  be  made  the  basis  of  an 
action.     Adler  v.  Friedman^  16  Cal.  140. 


V.  Entirety  of  Contract. 

213.  A  merchant  in  Boston  shipped  by 
one  bill  of  lading  merchandise  to  his 
agent  at  San  Francisco.  On  arrival, 
part  of  the  goods  were  delivered,  and  part 
of  the  freight  paid;  but  the  agent,  unable 
to  pay  the  balance,  offered  security  for  its 
payment  to  the  master,  which  he  refused : 
held,  that  the  master  had  a  lien  on  the  en- 
tire goods  for  his  freight,  and  that  a  part 
delivery  was  no  waiver  of  his  lien,  and 
that  the  consignee  could  not  sue  for  the 
delivery.  Frothingham  v.  Jenkins,  1  Cal. 
44. 

214.  The  master  of  a  ship  has  a  lien  on 
the  cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  part  of  the 
goods  specified  in  a  bill  of  lading,  until  the 
whole  freight  is  paid ;  and  an  offer  to  give 


good  security  for  the  payment  of  the 
freight  is  not  sufficient  to  compel  him  to 
deliver  the  goods.    lb, 

215.  Where  the  contract  of  sale  was  for 
a  greater  quantity  of  an  article  than  the 
vendor  by  the  evidence  was  proven  to 
have,  and  the  vendee  had  received  a  por- 
tion of  what  he  had,  but  refused  to  receive 
the  remainder,  because  it  was  not  deliv- 
ered in  time :  held,  that  the  vendor  coald 
not  maintain  an  action  to  recover  the  price 
of  the  entire  contract,  which  he  was  una- 
ble to  fulfill,  but  may  recover  the  stipu- 
lated price  for  the  quantity  actually  deliv- 
ered, deducting  therefrom  the  damages 
sustained  by  the  vendee,  by  reason  of  the 
nondelivery.    Cole  v.  Swanston,  1  CaL  54. 

216.  Where  there  has  been  a  contract 
to  erect  a  building  at  a  specified  price,  and 
the  contract  is  deviated  from  by  consent, 
the  plaintiff  must  recover  upon  a  quantum 
meruit,  and  not  upon  the  express  contract ; 
but  at  the  trial  the  measure  of  compensa- 
tion must  be  graduated  by  the  terms  of 
the  contract,  so  far  as  the  work  can  be 
traced  under  it  DeBoom  v.  Priestly,  1 
Cal.  207. 

217.  Where  a  person  agrees  to  .work 
for  a  certain  period  at  a  fixed  price,  and 
to  perform  certain  services  for  a  fixed 
amount,  he  cannot  break  off  at  hb  own 
pleasure  and  maintain  an  action  for  the 
work  done.  Hutchinson  v.  Whetmorej  2 
Cal.  312. 

218.  Where  the  contract  is  not  entire, 
when  by  the  terms  payment  may  be  de- 
manded for  part  performance,  an  action 
lies  for  money  due  for  such  part  perform- 
ance.    Ih, 

219.  Where  the  contracts  are  entire, 
the  covenants  dependent,  and  the  plaintiff 
had  declared  his  inability  to  keep  it,  and 
afterwards  actually  abandoned  it:  held, 
that  these  facts  formed  a  defense  to  his 
action  <for  a  claim  under  the  contract. 
Green  v.  Wells,  2  Cal.  585. 

220.  An  acceptance  of  goods  bearing  a 
name  different  from  the  one  used  in  the 
sale  note,  by  a  sub-vendee,  of  part  of 
goods  sold,  does  not  conclude  the  vendee 
as  to  the  whole  contract.  Flint  v.  Lyon^ 
4  Cal.  21. 

221.  Where  an  auctioneer  sells  a  bal- 
ance of  goods,  without  specifying  their 
quantity,  he  has  a  reasonable  time  to  as* 
certain  it ;  when  this  is  done,  and  a*  bill  of 
particulars  is  made  out  and  delivered  to  the 
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purchaser,  who  pays  the  purchase  money, 
or  a  portion  of  it,  the  contract  became 
executed,  and  the  auctioneer  will  not  af- 
terwards be  permitted  to  allege  a  mistake 
or  quantity.  Burgoyne  v.  Middleton^  4 
Gal.  66. 

222.  Where  one  of  two  innocent  parties 
must  suffer,  it  must  be  he  who  trusted 
most,  or  he  whose  misplaced  confidence 
enabled  the  wrong  to  be  committed.  Ruiz 
T.  Norton^  4  Cal.  358. 

223.  Where  the  contract  is  entire,  a 
breach  of  part  is  a  breach  of  the  whole, 
and  discharges  the  party  complaining  of 
it  from  the  performance  of  any  of  the  con- 
ditions on  his  part,  and  gives  him  a  com- 
plete right  of  action.  Haskell  y.  McHenry^ 
4  Cal.  411. 

224.  Where  the  entire  performance  of 
a  special  contract  has  been  prevented  by 
one  of  the  parties,  or  where  its  terms 
have  been  afterwards  varied  by  the  agree- 
ment of  both  parties,  the  action  for  the 
amount  due  for  work  and  labor  should  be 
in  the  form  of  indebtitatus  assumpsit,  and 
not  upon  contract  Reynolds  v.  Jourdan, 
6  Cal.  Ill ;  Adams  v.  Pugh,  7  Cal.  151. 

225.  In  such  case  the  contract  may  be 
introduced  by  either  party,  as  an  admis- 
sion of  the  standard  of  value,  or  as  of 
proof  of  any  other  fact  necessary  to  the 
recovery,  and  should  be  allowed  to  go  to 
the  jury  whenever  it  can  aid  them  in  at- 
taining a  sound  conclusion.  Reynolds  v. 
Jowrdan^  6  Cal.  111. 

226.  Where  a  lease  contained  the  usual 
covenants  to  pay  rent,  and  reentry  for 
nonpayment,  and  provided  for  the  ap- 
praisement of  improvements  erected  by 
the  lessee,  and  payment  of  their  value  by 
the  lessor  at  the  expiration  of  the  term, 
and  the  lessor  reentered  for  nonpa3rment 
of  rent:  held,  that  the  lessee  must  wait 
till  the  expiration  of  his  term  as  fixed  by 
contract,  before  he  can  recover  for  his  im- 
provements. Laurence  v.  Knight^  11 
CaL  303. 

227.  A  contract  for  the  transportation 
of  passengers  from  San  Francisco  to  New 
York  is  an  entirety,  whether  the  entire 
voyage  is  to  be  performed  in  one  vessel  or 
noL  Ord  v.  Steainer  Uncle  Sam^  13 
CaL  371. 

228.  A  breach  of  such  contract  at  any 
point,  as  leaving  the  passenger  on  the  Isth- 
mus, renders  the  vessel  liable.     lb.  372. 

229.  In  suit  to  recover  for  services  for 

20 


half  a  year,  under  a  contract  to  work  a 
whole  year,  plain tifif  having  quit  the  em- 
ployment of  defendant,  it  requires  slight 
evidence  of  assent  or  agreement  to  appor- 
tion the  contract,  and  allow  the  plaintiff*  to 
recover.     Hogan  v.   TitLoWy  14  Cal.  256. 

230.  An  entire  contract  is  indivisible — 
the  whole  must  stand  or  fail  together.  But 
a  contract,  made  at  the  same  time  for  dif- 
ferent articles,  at  different  prices,  is  not  an 
entire  contract,  unless  the  taking  of  the 
whole  is  essential  from  the  character  of 
the  property,  or  is  made  so  by  the  agree- 
ment of  the  parties,  or  unless  it  is  of  such 
a  nature  that  a  failure  to  obtain  a  part  of 
the  articles  would  materially  affect  the  ob- 
jects of  the  contract,  and  thus  have  influ- 
enced the  sale,  had  such  a  failure  been  an- 
ticipated.    Norris  v.  Harris^  15  Cal.  255. 

231.  A  sale  of  nine  slaves  for  a  gross 
sum  is  an  entire  contract  There  being 
no  means  afforded  for  determining  the 
price  of  each  one,  the  agreement  is  implied 
that  the  whole  aro  to  be  taken,  or  none. 
Ih. 


VI.  Damages  for  Nonperformance. 

232.  Damages  on  the  resale  of  an  arti- 
cle not  delivered  according  to  contract  do 
not  legally  result  from  the  breach  of  the 
contract,  and  if  not  specially  alleged  in 
the  pleading  cannot  be  allowed.  Cole  v. 
Swanston,  1  Cal.  54. 

233.  In  an  action  against  a  common 
carrier,  the  rule  of  damages  is  the  value 
of  the  goods  at  the  port  of  delivery,  and 
not  the  invoice  price  or  the  value  at  the 
port  of  shipment  Ringgold  v.  Haven^ 
1  Cal.  118. 

234.  In  an  action  against  a  common 
carrier  for  nonperformance  of  his  contract 
to  carry  a  passenger,  remote  and  contin- 
gent damages  cannot  be  recovered.  Tonge 
V.  Pacific  Mail  S.  S.  Co.,  1  Cal.  354. 

235.  Loss  of  time,  value  of  services, 
and  wages  of  employees  caused  by  the 
failure  of  a  party  to  perform  his  contract 
are  not  remote,  but  strictly  proximative 
and  immediate  damages,  and  ought  to  be 
allowed.     Kenyon  v.  Goodcdl,  3  Cal.  259. 

236.  If  a  contract  contained  a  covenant 
for  stipulated  damages,  and  by  the  same 
contract  parties  wero  constituted  partners, 
it  was  held  that  in  an  action  on  said  con- 
tract the  legal  demand  for  damages  could 
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be  joined  with  the  equitable  demand  for 
a  dissohition.     Stone  v.  Fou$e^  3  Cal.  294 

237.  The  general  rule  as  to  the  meas- 
ure of  damages  in  an  action  for  breach  of 
contract  is  the  actual  loss  sustained ;  but 
where,  from  the  nature  of  the  contract,  no 
posssible  mode  is  left  for  ascertaining  the 
damage,  we  adopt  the  only,  measure  of 
damage  which  remains,  and  that  \&  the 
price  agreed  to  be  paid.  Baldwin  v.  Ben- 
nett, 4  Cal.  393 ;  Ooffee  v. Meigg»,  9  Cal.  364. 

238.  The  rule  of  damages  against  a 
purchaser  for  not  receiving  goods  accord- 
ing to  contract  is  the  difference  between 
the  contract  price  and  the  market  value  at 
the  time  of  the  breach  of  the  contract 
HaskeU  v.  McHenry,  4  Cal.  411. 

239.  In  an  action  for  breach  of  contract 
and  for  hindering  the  plaintiff  fix)m  com- 
pleting his  part  thereof,  the  true  measure 
of  damages  is  the  value  of  the  labor  per- 
formed by  plaintiff,  and  the  profit  he  could 
fairly  have  derived  from  the  labor  he  was 
prevented  from  performing.  Ounning- 
ham  V.  Dorsey,  6  Cal.  21. 

240.  Where  A*has  made  payment  in 
advance  on  a  contract  to  purchase  stock 
of  B,  which  B  refuses  or  fails  to  deliver, 
and  A  thereupon  notifies  B  that  he  claims 
the  right  to  rescind  the  contract,  and  claims 
repayment  of  the  money  paid,  the  notice 
does  not  affect  or  impair  the  right  of  A  to 
maintain  an  action  for  damages  on  the  con- 
tract.    Jones  V.  Post,  6  Cal.  104. 

241.  As  to  contracts  under  seal  gener- 
ally, the  American  rule  seems  to  be  that 
the  consideration  clause  in  a  deed  can  be 
explained  by  parol  proof  where  the  con- 
sideration proven  is  of  the  same  species 
as  that  mentioned  in  the  instrument  Ben- 
nett V.  Solomon,  6  Cal.  138. 

242.  A  complaint  alleging  that  the  de- 
fendant sold  to  the  plaintiffs  a  certain  share 
of  fruit  growing  in  an  orchard,  and  after 
the  sale  executed  a  guaranty  that  the  share 
of  plaintiffs  should  be  at  their  disposal, 
and  further  alleging  a  demand  for  the 
same,  and  the  refusal  of  the  defendant  to 
deliver,  is  demurrable,  as  it  should  have 
contained  an  assignment  of  the  breach  of 
the  contract  or  guaranty.  Dahovich  v. 
Emenc,  7  Cal.  212;  12  Cal.  179. 

243.  Where  A  had  agreed  with  his  ten- 
ant who  was  occupying  a  wooden  building, 
that  if  he  would  give  up  his  lease,  A  would 
erect  a  brick  buOding  to  cover  such  por- 
tion of  the  lot  as  would  be  satisfisMrtory  to 


the  tenant,  and  would  give  him  possession 
within  three  weeks,  and  a  lease  of  the 
premises  for  six  months,  with  the  privil^e 
of  twelve  months,  or  on  failure  to  do  so 
would  pay  the  tenant  five  hundred  dol- 
lars :  held,  on  breach  of  the  contract  on 
the  part  of  A,  that  the  sum  named  was  a 
penalty,  and  not  liquidated  damages.  Nash 
V.  HermasiUa,  9  Cal.  588. 

244.  In  an  action  for  nondelivery,  the 
buyer  need  only  aver  that  he  was  ready 
and  wUling  to  receive  and  pay  for  them, 
and  a  refusal  to  deliver,  without  averring 
an  actual  tender ;  and  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  actual  value  of  the  article 
sold.  Crosby  v.  WatHns,  12  CaL  88. 

245.  If  a  man  sells  his  property  or  con- 
tracts with  another,  on  good  consideration, 
that  the  latter  shall  pay  his  debt,  for  a 
breach  of  the  obligation  the  measure  of 
damages  would  be  the  amount  The  law 
supposes  in  such  a  case  that  the  payment 
of  the  debt  is  equivalent  in  value  to  the 
debtor  to  so  much  money  in  hand.  White 
V.  Fratt,  13  Cal.  523. 

246.  In  an  action  of  damages  for  vio- 
lation of  a  contract  to  grind  wheat  and 
deliver  the  flour  on  demand  upon  payment 
of  the  price  agreed  upon  for  grinding, 
tender  of  payment  is  necessary  to  maintain 
the  action.    Vance  v.  Dingley,  14  Cal.  53. 

247.  Nominal  damages  are  presumed 
to  follow,  as  conclusion  of  law,  from  proof 
of  the  breach  of  a  contract  Browner  v. 
Dams,  15  CaL  11. 


Vn.  Want  op  Considebation. 

248.  A  certificate  in  writing  in  these 
words :  ^  And  I  did  at  the  time  of  Uie 
said  agreement  (to  convey  land)  consent 
and  agree  that  A  should  have  possession 
of  the  lot  forthwith,"  executed  long  after 
the  agreement,  forms  no  part  of  the  orig- 
inal contract,  and  wants  consideration. 
No  action  can  be  maintained  for  damages 
because  a  third  person  is  in  possession. 
Tewksbury  v.  Ixiffan,  1  CaL  130. 

249.  Where  there  is.  no  note  or  mem- 
orandum of  the  contract  in  writing,  and 
no  part  of  the  purchase  money  paid,  with- 
out an  acceptance  or  receipt  of  the  goods 
the  contract  is  void,  and  cannot  be  enforc- 
ed.    Gardet  v.  Belknap,  1  Cal.  400. 
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250.  Wagers  which  tend  to  excite  a 
breach  of  the  peace  or  are  against  good 
morals,  or  which  are  against  the  principles 
of  sound  policy,  are  illegal,  and  no  con- 
tract arising  therefrom  can  be  enforced. 
Brfant  v.  Mead^  1  Cal.  444. 

251.  A  vendee  may  avail  himself  of 
fraud,  breach  of  warranty,  or  failure  of 
consideration,  by  way  of  defense  in  an 
action  upon  contract.  Flint  v.  Lyon^  4 
CaL  20. 

252.  In  order  to  rescind  a  contract  for 
the  sale  of  land  on  the  ground  that  the 
vendor  cannot  perform  it  because  he  has 
no  title  to  the  land,  it  is  necessary  for  the 
vendor  to  aver  and  show  an  outstanding 
paramount  title  in  another.  RiddeU  v. 
make,  4  Cal.  262. 

253.  !Equity  can  relieve  by  granting  a 
rescission  of  the  contract  upon  the  allega- 
tion of  the  insolvency  of  the  grantor  and 
his  inability  to  respond  in  damages  to  an 
action  upon  the  covenant,  a  paramount 
outstanding  title  in  another,  and  a  offer  to 
redeliver  possession  and  account  for  the 
rents  and  profits.  Norton  v.  Jackson^  5 
Cal.  265. 

254.  A  written  contract  to  pay  more 
than  ten  per  cent  per  annum  as  interest 
on  an  indebtedness  incurred  prior  to  the 
contract,  is  void  for  want  of  consideration 
as  to  the  excess  of  interest  up  to  the  date 
of  the  contract.  Adams  v.  Hastingsy  G 
Cal.  130. 

255.  Where  a  purchaser  of  land  does 
not  obtain  the  title  which  the  deed  pur- 
ported to  convey  and  the  covenants  em- 
brace, and  he  goes  upon  it  and  retains 
possession  under  the  deed,  and  the  failure 
of  the  title  goes  to  the  entire  consideration 
paid  or  to  be  paid  for  the  land,  then  he 
must  seek  his  remedy  by  a  rescission  of  the 
contract,   alleging  a  paramount   title  in 

I  another,  and  offering  to  redeliver  posses- 
sion, and  account  for  the  rents  and  profits. 
Walker  v.  Sedgvneky  8  Cal.  402. 

256.  Where  a  party  contracts  to  have 
certain  work  performed,  and  states  to  third 
parties  furnishing  labor  or  materials  that 
he  will  see  these  paid  for :  held,  that  the 
promise  is  without  consideration,  and  is 
within    the  statute  of  frauds.     Clay  v. 

Waltafiy  9   Cal.  333 ;  Ellison  v.  Jackson 
W.  Co.,  12  Cal.  533. 

257.  Plaintiff  having  bought  certain 
horses  of  defendant,  as  also  the  ''good 
will "  of  a  mercantile  house  in  the  matter 


of  drayage,  cannot  sue  to  recover  back  the 
purchase  money  paid  on  the  ground  that 
such  "  good  will "  is  not  vendable.  Buck' 
ingham  v.  Waters,  14  Cal.  147. 

258.  There  were  pending  before  the 
board  of  U.  S.  land  commissioners  three 
ca^es— No.  558,  Nos.  45  and  812.  The 
claimants  in  No.  558  entered  into  a  writ^ 
ten  agreement  with  V.,  the  claimant,  and 
B.,  his  attorney  of  record,  in  cases  Nos. 
45  and  812,  by  which  the  former  agreed 
to  pay  to  V.  a  certain  portion  of  the  pro- 
ceeds of  the  sales  of  that  portion  of  the 
clcum  No.  558,  known  as  the  Miranda 
claim,  the  parties  agreeing  to  appoint  an 
agent  to  go  on  and  make  sales.  Con- 
temporaneous with  this  agreement  was 
another  between  the  same  parties,  by 
which  V.  and  B.  agreed  to  withdraw  and 
discontinue  claims  Nos.  45  and  812  be- 
fore said  board,  and  also  to  cause  to  be 
withdrawn  the  depositions  of  Theodore 
Miranda  and  Francisca  Miranda,  taken 
before  a  commissioner  in  said  case.  No. 
558,  and  on  file  therein  ;  and  to  use  their 
"  best  endeavors  to  procure  the  confirma- 
tion of  said  claim  No.  558."  B.  was  the 
attorney  for  the  Miranda  claim,  which  was 
for  the  same  land  as  claim  No.  558.  To 
defeat  claim  No.  558  he  acted  for  the  U. 
S.  law  agent,  in  taking  said  depositions, 
which  were  important  to  the  government 
in  defeating  claim  No.  558,  and  he  at- 
tempted to  carry  out  his  agreement  to 
withdraw  said  depositions — though  he  was 
not  directly  retained  by  the  government. 
V.  and  B.  sue  for  the  specific  execution  of 
the  agreement :  held,  that  such  agreement 
is  against  public  policy,  and  cannot  be  en- 
forced ;  that  B.  could  not,  without  a  viola- 
tion of  his  duty  to  the  government  as  an 
attorney,  carry  out  such  agreement  Vol" 
entine  v.  Stewart,  15  Cal.  397. 

259.  An  attorney,  after  once  acting  as 
such  in  the  prosecution  of  a  suit,  and  hav- 
ing opportunities  for  knowing  the  facts  of 
his  client's  case,  cannot  go  over  and  ren- 
der assistance  to  the  adverse  side,  and 
then  enforce,  in  a  court  of  equity,  a  con- 
tract based  on  such  assistance.     IL  401. 

260.  There  is  no  difference,  in  principle, 
between  a  contract  to  keep  a  witness  out 
of  the  way,  and  an  agreement  to  suppress 
and  get  from  the  archives  or  offices  of  the 
government  a  deposition — a  knowledge  of 
which  may  be  important  to  the  govern- 
ment    Ih.  404. 
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261.  If  any  part  of  the  consideration 
of  an  agreement  be  void,  as  against  public 
policy,  the  whole  contract  fails.     Jh. 

262.  Where  one  of  the  grantees  under 
the  act  of  1857  enters  into  an  agreement 
to  sell  to  defendant  five  of  the  sections  of 
land  embraced  within  the  act,  and  cove- 
nants that  he  and  his  associates  will  exe- 
cute a  good  and  sufficient  deed  to  the 
defendant,  upon  payment  of  the  several 
notes  given  as  the  consideration ;  will 
complete  the  canals  within  the  five  years 
allowed ;  and  that  by  means  thereof  and 
the  operation  of  the  statute,  they  will 
have  a  good  and  valid  title  to  the  prem- 
ises :  held,  that  defendant  cannot  resist 
the  payment  of  the  first  note  merely  be- 
cause the  legislature  has  attempted,  by  an 
unconstitutional  act,  to  repeal  the  contract 
of  the  State  with  the  vendor  and  his  as- 
sociates— ^the  agreement  itself  providing 
for  a  surrender  of  the  unpaid  notes,  and 
a  return  of  the  moneys  paid,  in  case  of 
future  failure  of  title,  and  the  rights  of 
the  grantees  of  the  State  being  fully 
known  to  defendant.  Montgomery  v.  Kcls- 
9on,  16  Cal.  194. 


Vin.  Fraudulent  Consideration. 

263.  A  contract,  however  fraudulent  as 
to  creditors,  is  good  as  between^  the  con- 
tracting parties.  Montgomery  v.  Hunt^  5 
Cal.  368. 

264.  If  any  part  of  an  entire  consider- 
ation of  a  contract  is  illegal,  the  whole 
contract  is  void.  Taaffe  v.  Josephson,  7 
Ca\  355 ;  Swartz  v.  Hazlett,  8  Cal.  129. 

26 ).  If  a  pui-chaser  is  not  only  insolv- 
ent, and  knew  the  fact,  but  performed  an 
open  and  notorious  act  of  insolvency,  it 
was  his  duty,  arising  out  of  his  previous 
dealing  with  the  vendors,  to  disclose  the 
fact  before  the  sale ;  and  a  violation  of 
that  duty  amounted  to  a  fraud,  which 
avoided  the  contract  Seligman  v.  Kalk- 
man^  8  Cal.  214. 

266.  It  is  fully  established  that  where 
a  purchase  of  goods  is  made  with  the  pre- 
conceived design  of  not  paying  for  them, 
it  is  such  a  fraud  as  will  vitiate  the  sale. 
lb, 

267.  A  purchaser  must  be  held  to  know 
the  true  state  of  his  own  business ;  and  if 
he  does  not,  the  consequence  should  not 


be  visited  upon  the  party  who  had  not  the 
means  of  knowing.     lb. 

268.  The  ownership  of  goods  is  not 
changed  when  the  claim  to  such  owner- 
ship is  based  on  a  fraudulent  contract. 
Butler  V.  CoUtns,  12  Cal.  466. 

269.  Suit  on  a  note  for  the  purchase  of 
land.  Answer  sets  up  that  the  note  was 
given  for  the  land,  fencing  and  building 
materials ;  that  plaintiffs  falsely  represent- 
ed that  there  was  building  material  for 
building  a  bam ;  that  this  material  was  so 
insufiicient  in  quantity,  that  it  cost  defend- 
ant six  hundred  dollars  to  buy  more :  held, 
that  defendant  having  taken  possession 
under  the  contract,  and  retaining  it,  can- 
not set  up  representations,  fraudulent  or 
otherwise,  as  to  the  fences,  they  being 
part  of  the  freehold :  held,  further,  that 
a  special  demurrer  being  put  in  to  the 
answer,  it  sets  up  no  defense  as  to  the 
building  material,  because  neither  quanti- 
ty nor  value  is  given.  Plaintiff  is  respon- 
sible, not  for  what  defendant  paid  for 
lumber,  but  for  the  value  of  lumber  con- 
t]*acted  for  and  not  delivered  ;  and  this  at 
the  time  of  contracting.  Kinney  v.  Os- 
^rwc,  14  Cal.  113. 

270.  Plaintiff  and  defendant  were  part- 
ners in  the  purchase  of  a  mining  claim. 
Defendant  was  the  active  partner  and 
acquainted  with  the  value  of  a  certain 
claim,  while  plaintiff  was  ignorant.  Plaint- 
iff sold  his  interest  in  this  claim  to  defend- 
ant for  greatly  less  than  its  value :  held, 
in  an  action  by  plaintiff  against  defendant 
to  set  aside  this  sale,  for  fraud,  and  for  an 
account  in  a  sum  greater  than  that  paid 
by  defendant  for  the  mining  claim,  is  in 
effect  an  offer  to  place  defendant  in  statu 
quo,  as  per  rule  of  law.  Watts  v.  Wkitey 
13  Cal.  323. 


IX.    Impairing    the    obligation   of 

Contracts. 

271.  The  legislature  may,  from  time  to 
time,  alter  or  change  the  remedy,  provid- 
ed they  do  not  impair  the  right ;  but 
whenever  they  so  far  alter  the  remedy  as 
to  impair,  destroy,  change,  or  render  the 
right  scarcely  worth  pursuing,  they  impair 
the  obligation  of  the  contract  upon  which 
the  right  is  founded.  Smith  v.  Morse,  2 
CaL  652. 
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272.  An  act  which  divests  the  creditor 
of  his  lien,  exempts  the  property  of  the 
judgment  debtor  fix>m  execution,  and  puts 
it  in  the  hands  of  trustees  with  power  to 
sell  if  they  think  proper,  and  compels  the 
creditor  to  submit  to  a  delay  of  twenty 
years  with  no  security,  impairs  the  obli- 
gation of  the  contract^  and  is  unconstitu- 
tional and  void.     lb.  553. 

273.  The  suspension,  by  statute,  of 
remedies,  or  any  part  thereof,  existing 
when  the  contract  was  made,  is  more  or 
less  impairing  the  obligation  of  the  con- 
tract, and  therefore  is  unconstitutional. 
Hkome  V.  CSty  of  San  Francisco,  4  Cal. 
131. 

274.  It  is  difficult  to  see  how  an  act.  to 
fund  a  debt  of  the  county  is  impairing  the 
obligation  of  the  contract ;  on  the  contra- 
ry, the  obligation  to  pay  is  fully  acknowl- 
edged, and  the  plaintiff's  right  to  secure 
the  whole  amount  of  his  debt  is  unaffected. 
Htaisacker  v.  Borden,  5  Cal.  289. 

275.  The  rejection  of  plaintiff's  claim 
against  the  city  by  the  board  of  examin- 
ers, only  denies  him  the  privilege  of  fund- 
ing it,  but  does  not  impair  the  obligation 
of  the  contract,  or  plaintiff's  right  to  pros- 
ecute it.  San  Francisco  Gros  Co.,  v.  City 
of  San  Francisco,  Q  Cal.  192. 

276.  While  the  legislature  has  power 
to  direct  in  what  manner  county  revenues 
shall  be  disposed  of,  still  they  cannot  di- 
vest the  right  of  a  party  which  is  complete, 
vested  and  determined.  Lafarge  v.  Mor 
get^  6  Cal.  651. 

277.  The  legislature  is  without  power 
to  affect  past  contracts,  or  to  alter  or  de- 
stroy the  nature  or  tenure  of  estates.  Dew- 
<y  V.  Lamhier,  7  Cal.  348. 

278.  The  forty-first  section  of  the  re- 
cording act,  requiring  conveyances  made 
before  the  passage  of  the  act  to  be  re- 
corded, is  neither  in  violation  of  the  fed- 
eral or  State  constitutions,  as  it  does  not 
impair  the  obligation  of  contracts,  but  sim- 
ply establishes  what  shall  be  constructive 
notice  to  third  parties.  Stafford  v.  Licks 
7  CaL  487. 

279.  The  federal  and  State  constitu- 
tions provide  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts. 
Bobinsan  v.  Magee,  9  Cal.  82. 

280.  The  obligation  of  a  contract  may 
be  impaired  without  being  entirely  de- 
stroyed. The  last  must  include  the  first, 
but  the  first  does  not  necessarily  include 


the  last.  The  act  can  na  more  destroy, 
than  it  can  impair,  the  obligation  of  a  con- 
tract,    lb.  84. 

281.  Whatever  provisions  of  a  statute 
substantially  defeat  the  end  contemplated 
by  the  parties  in  making  the  contract, 
must  impair  its  obligation,  and  to  ascer- 
tain the  end  contemplated  by  them,  we 
must  look  to  the  law  as  it  existed  at  the 
time  when  the  contract  was  made.     lb. 

282.  A  contract  being  complete  and  op- 
erative, the  legislature  cannot,  by  a  subse- 
quent act,  impair  its  obligation  by  requir- 
ing the  performance  of  other  conditions 
not  required  by  the  law  of  the  contract 
itself.     lb. 

283.  The  provision  of  the  constitution 
which  prohibits  the  passage  of  any  law 
impairing  the  obligation  of  contracts,  re- 
lates solely  to  contracts  between  individu- 
als, and  not  to  contracts  between  individ- 
uals and  the  State.  Myers  v.  Bnglish,  9 
Cal.  349. 

284.  The  act  of  1851,  authorizing  the 
"  funding  of  the  floating  debt  of  the  city  of 
San  Francisco,  and  to  provide  for  the  pay- 
ment of  the  same,"  is  a  law  as  well  as  a 
contract ;  and  those  provisions  which  are 
mere  modes  of  giving  effect  to  the  sub- 
stantial purposes  of  the  act,  may  be  revis- 
ed and  altered.  The  constitution  forbids 
impairing  the  obligation  of  contracts,  but 
does  not  inhibit  legislation  respecting  them. 
Thornton  v.  Hooper,  14  Cal.  11. 

285.  Rights  of  property  once  vested 
under  contracts,  whether  between  individ- 
uals or  between  the  State  and  individuals, 
cannot  be  frittered  away  by  legislation. 
People  V.  Brooks,  16  Cal.  47. 

286.  With  the  contract  and  the  rights 
of  the  grantees  thereunder,  acquired  by 
this  part  performance  of  its  consideration, 
the  legislature  cannot  interfere.  They 
are  protected  by  both  the  federal  and  the 
State  constitutions.  Montgomery  v.  Kas- 
son,  16  Cal.  194. 


X.  Specific  Performance. 

287.  A  court  of  equity  is  always  chary 
of  its  power  to  decree  a  specific  perform- 
ance, and  will  withhold  the  exercise  of  its 
jurisdiction  in  this  respect,  unless  there  is 
such  a  degree  of  certainty  in  the  tenns  of 
the  contract  as  will  enable  it  at  one  view 
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to  do  complete  .equity.   Morrisson  v.  i?<w- 
signol,  5  Cal.  65. 

288.  On  an  action  for  specific  perform- 
ance against  a  vendor  who  refuses  to  make 
a  title,  it  is  not  necessary  that  a  deed 
should  be  tendered  him  for  his  execution. 
Goodale  v.  West,  5  Cal.  341. 

289.  A  bill  quia  timet,  and  to  enforce 
the  specific  execution  of  a  contract,  lies 
only  where  there  is  no  adequate  remedy 
at  law ;  but  where  damages  resulting  from 
the  breach  of  such  agreement  are  suscep- 
tible of  precise  admeasurement,  equity  will 
not  take  jurisdiction,  unless  there  are  some 
peculiar  equitable  circumstances.  White 
V.  FraU,  13  Cal.  523. 


XI.  Assignment  of  a  Contbact. 

290.  Where  a  party  alleges  an  assign- 
ment to  him  of  a  contract  made  with  an- 
other, he  must  aver  a  positive  transfer  and 
the  character  of  it.  Steams  v.  Martin,  4 
Cal.  229. 

291.  An  assignment  of  a  contract  as  se- 
curity for  a  debt,  and  also  in  consideration 
of  a  covenant  not  to  sue  upon  the  debt, 
entitles  the  assignee  to  sue  in  his  own  name. 
Warner  v.  Wilson,  4  Cal.  314. 

292.  A  plaintiff*,  the  assignee  in  good 
faith  for  a  valuable  consideration  of  an  in- 
voice of  goods,  who  demanded  the  same 
and  tendered  the  balance  of  the  purchase 
money  in  a  reasonable  time,  can  recover 
the  value  of  the  goods  and  need  not  notify 
the  vendor  of  the  assignment.  Morgan  v. 
Lowe,  5  Cal.  326. 

293.  A  contract  not  to  run  boats  on  a 
certain  line  of  travel,  and  on  failure  to 
comply  with  such  contract  to  pay  $15,000, 
is  an  instrument  in  writing  and  assignable 
by  our  laws.  California  Steam  Nov,  Co, 
V.  Wright,  6  Cal.  261 ;  8  Cal.  592. 

294.  A  principal  would  be  responsible 
for  everything  that  an  agent  was  permit- 
ted to  do  in  his  own  name  before  the  as- 
signment of  a  contract ;  provided,  the  de- 
fendant was  ignorant  of  the  fact  that  the 
contract  was  made  for  the  benefit  of  the 
principal.  Osbom  v.  Hendrickson,  7  Cal. 
285;  Cal.  Steam  Nov.  Co.  v.  Wright,  8 
Cal.  591. 

295.  An  agreement  to  pay  a  certain 
sum  of  money  to  a  defendant,  if  he  would 
withdraw  his  defense  to  a  suit,  is  assigna- 


ble, and  such  assignment  gives  a  right  of 
action  in  the  name  of  the  assignee.  Gray 
V.  Garrison,  9  Cal.  328. 

296.  Plaintiff  made  a  written  contract 
with  the  defendants  to  dig  for  them  a  cer- 
tain mining  ditch,  to  be  paid  for  by  the 
defendants  in  a  specified  manner.  Plaint- 
iff dug  the  ditch  and  subsequently  assigned 
his  interest  in  the  contract  to  L.  &  Co.,  to 
secure  them  certain  payments  due,  and 
authorized  them  to  receive  the  amounts 
due  on  the  contract  until  their  debt  was 
paid.  L.  &  Co.  gave  defendants  notice  of 
this  assignment,  and  the  defendants  made 
several  payments  thereon :  held,  that 
plaintiff  had  no  right  to  demand  payment 
himself  or  sue  upon  the  contract,  while 
this  assignment  was  outstanding.  Myers 
V.  SoiUh  Feather  Water  Co.,  10  Cal.  582. 

297.  Equity  upholds  assignments,  not 
only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things 
which  have  no  actual  existence,  but  vest 
in  possibility ;  provided  they  are  fairly 
made  and  are  not  against  public  policy ; 
and  a  contract  for  such  interest  will  take 
effect  as  an  assignment  when  the  subjects 
to  which  they  refer  have  ceased  to  vest  in 
possibility  and  have  ripened  into  reality. 
Pierce  v.  Robinson,  13  Cal.  123. 

298.  B.  &  D.  contracted  to  furnish  G. 
&  S. — also  defendants — ^twenty-five  thous- 
and gallons  of  turpentine,  to  be  distilled 
by  the  latter.  The  contract  was  to  end 
April  1st,  1857.  B.  &  D.  were  not  bound 
to  deliver  all  the  turpentine  at  once,  nor 
any  given  quantity  per  day.  Damages 
for  nondelivery  of  turpentine  fixed  at 
$3,750,  or  fifteen  cents  per  gallon.  For 
accident  to  distillery,  reasonable  time  to 
be  allowed  G.  &  S.  for  repairs.  Distillery 
burned  last  of  January,  1857,  requiring 
eighteen  days  to  rebuild.  In  January  and 
March,  1857,  G.  &  S.  respectively  as- 
signed their  interest  in  the  contract  to 
plaintiff:  held,  that  the  benefit  of  the  sus- 
pension of  the  works  by  the  fire  inured  to 
B.  &  D.  as  well  as  to  G.  <&  S. ;  that  the 
time  for  performance  of  the  contract  was 
extended  for  the  eighteen  days ;  that  up 
to  April  18th,  1857,  G.  &  S.  would  be 
bound  to  receive  turpentine,  and  even  if 
the  assignment  before  this  time  did  not 
put  it  out  of  their  power  to  comply  with 
their  contract,  at  least  the  assignee  could 
not  sue  before  the  expiration  of  the  ex- 
tended time.  Jackson  v.  Beers,  14  Cal.  193. 


CONTRIBUTION.— CONTROLLER. 


311 


Contribation. — Controller. 


CONTRIBUTION. 

1.  Plaintiff  and  defendant  took  a  joint 
lease  for  improving  certain  property; 
plaintiff,  ivith  consent  of  defendant,  made 
in  his  own  name  a  contract  to  make  the 
improvements  stipulated  by  the  lease, 
which  he  performed  and  paid  or  advanced 
all  the  expenses  out  of  his  own  funds. 
This  contract  was  drawn  by  the  defendant 
himself:  held,  that  the  plaintiff  could  re- 
cover equal  contribution  of  the  money  ad- 
vanced by  him  from  the  defendant  at  the 
current  rate  of  interest.  Young  v.  Pol- 
loekySCsL  211. 

2.  In  an  action  for  contribution  between 
joint  obligors,  the  statute  of  limitations 
does  not  begin  to  run  until  after  the  pay- 
ment of  the  debt  by  the  plaintiff.  Sher- 
wood V.  Dunbar^  6  Cal.  54. 

3.  Where  the  plaintiff  filed  his  bill  to 
foreclose  a  mortgage  executed  by  defend- 
ants, who  admit  the  demand,  but  ask  that 
a  certain  sum  be  retained  in  the  hands  of 
the  court  to  answer  a  judgment  against 
defendants,  to  the  satisfaction  of  which 
they  claim  that  the  plaintiff  is  proportion- 
ately liable  as  a  former  partner  of  defend- 
ants, although  he  was  not  served  with  pro- 
cess in  the  case :  held,  that  it  was  error  to 
retain  such  sum  in  the  hands  of  the  court. 
BeU  V.  Wahh,  7  CaL  87. 

4.  Before  a  liability  of  plaintiff  for  con- 
tribution is  fixed,  the  defendants  must  sat- 
isfy the  judgment  and  establish  the  claim 
against  the  plaintiff  by  action.     Ih, 
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CONTROLLER. 

1.  Where  the  legislature  appointed  a 
board  of  examiners,  consisting  of  three 
executive  State  officers,  to  perform  the 
duty  of  auditing  accounts,  which  thereto- 
fore had  been  performed  by  the  controller 
of  State,  but  which  is  not  prescribed  by 
the  constitution  as  the  peculiar  duty  of  that 
officer:  held,  that  the  act  is  valid  and 
binding,  the  power  of  the  legislature  be- 
ing supreme,  except  when  expressly  re- 
stricted.    Ross  V.  Whitman^  6  Cal.  365. 


2.  A  mandamus  will  lie  to  the  control- 
ler to  compel  him  to  issue  a  warrant  for 
a  proper  purpose  upon  his  refusal  so  to  do. 
People  V.  Whitman^  6  Cal.  659 ;  Price  v. 

Whitman^  8  Cal.  415 ;  People  v.  Brooks^ 
16  Cal.  47. 

3.  In  the  absence  of  an  unexhausted 
specific  appropriation  to  meet  a  warrant 
of  the  controller  on  the  State  treasurer,  a 
warrant  on  the  treasurer  is  absolutely 
void.     Butler  v.  Bates,  7  Cal.  137. 

4.  By  the  provisions  of  the  constitution, 
the  manner  of  electing  and  the  term  of 
the  office  of  controller  are  the  same  as 
that  of  the  governor,  and  if  the  controller 
elect  fails  to  qualify,  the  incumbent  holds 
on  until  his  successor  is  elected  and  qual- 
ified. People  V.  Whitman,  10  Cal.  35 ; 
doubted  in  People  v.  Mslony,  15  Cal.  62. 

5.  A  controller  may  be  elected  bienni- 
ally, at  the  same  time  and  place  and  in 
the  same  manner  with  the  governor  and 
lieutenant  governor,  and  an  appointment 
of  a  controller  by  the  governor  before  this 
biennial  general  election,  whatever  its  ef- 
fect otherwise,  cannot  defeat  this  constitu- 
tional policy,  nor  deprive  the  people  of 
their  right  to  fill  the  office  of  controller  at 
such  election.     lb, 

6.  And  when  the  act  of  April  13th, 
1854,  provides  that  no  warrants  shall  be 
drawn,  except  there  be  "  an  unexhausted 
specific  appropriation  "  to  meet  the  same, 
it  means  only  that  the  controller  shall  not 
draw  a  warrant  for  a  specific  object  when 
he  has  already  drawn  for  the  full  amount 
of  the  appropriation  made  for  that  object. 
People  V.  Brooks,  16  Cal.  28. 

7.  The  controller  and  treasurer  of  State 
are  no  more  officers  of  that  department 
than  the  sheriffs  and  tax  collectors  of  each 
county.     lb.  40. 

8.  The  controller  of  the  State  is  an  of- 
ficer of  the  executive  department,  but  the 
greater  part  of  the  duties  devolved  upon 
him  by  the  law  are  of  a  ministerial  char- 
acter. The  constitution  does  not  define 
his  duties.  It  only  provides  that  there 
shall  be  such  an  officer,  declares  that  he 
shall  be  subject  to  impeachment,  the  mode 
of  his  election,  and  that  his  compensation 
hall  not  be  increased  or  diminished  dur- 
ing his  term  of  office.  He  does  not  hold 
his  appointment  of  the  governor,  is  not 
responsible  to  him,  and  acts  entirely  inde- 
pendent-of  him.     lb,  55. 
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CONVERSION. 

1.  An  auctioneer,  who,  in  the  regular 
course  of  his  business,  receives  and  sells 
stolen  goods,  and  pays  over  the  proceeds 
of  the  goods  to  the  felon,  without  notice 
that  the  goods  were  stolen,  is  not  liable  to 
the  true  owner,  as  for  a  conversion.  Rog- 
ers V.  Huiey  2  CaJ.  572 ;  overruling  JRog- 
ers  V.  Huie^  1  Cal.  433. 

2.  Conversion  is  the  gist  of  the  action 
of  trevor,  and  without  conversion,  neither 
possession  of  the  property,  negligence  or 
misfortune,  will  enable  the  action  to  be 
maintained.     Rogers  v.  Huie^  2  Cal.  573. 

3.  Where  the  sheriff  had  an  execution 
against  C,  and  levied  and  sold  the  prop- 
erty of  F.,  who  sued  him  for  the  trespass 
and  conversion;  proof  that  C,  the  de- 
fendant in  the  execution,  had  made  a  set- 
tlement with  F.,  raises  no  presumption 
that  the  settlement  included  the  claim  of 
F.  upon  the  sheriff  for  the  trespass,  or 
operated  as  a  satisfaction  of  it.  Fitch  v. 
Brockmon,  2  Cal.  578. 

4.  After  a  voluntary  assignment  for  the 
benefit  of  creditors,  in  order  to  enable  the 
assignee  to  recover  goods  belonging  to  the 
assignor  from  consignees  holding  the  same 
under  a  claim  for  advances  and  commis- 
sions, the  demand  must  be  made  in  the 
name  and  by  the  authority  of  the  assignee, 
accompanied  by  notice  and  evidence  of 
such  authority.  A  demand  by  the  as- 
signor, and  a  refusal  by  the  consignee,  will 
not  enable  the  assignee  to  maintain  his 
suit  for  a  conversion.  Griffin  v.  AUop,  4 
Cal.  408. 

5.  Warehousemen  who  give  their  re- 
ceipt for  goods  on  storage  are  estopped 
from  setting  up  a  want  of  segregation  of 
the  goods  receipted  for  from  other  goods, 
in  an  action  against  them  by  the  holder  of 
the  receipt,  for  a  conversion  of  the  goods 
by  a  seizure,  in  action  against  a  vendor  of 
the  plaintiff.  Goodwin  v.  Scannell,  6  Cal. 
543. 

6.  All  conversions  ofmoney  or  property 
by  a  bailee,  are  not,  '^  ipso  facto,  unlaw- 
ful or  felonious  under  our  statute.  The 
word  bailee,  under  our  statute,  must  be 
construed  in  a  limited  sense,  as  designating 
*  bailees,'  to  keep,  transport  and  deliver." 
People  V.  Cohen,  7  Cal.  43. 

7.  An  indictment  which  charges  defend- 
ant with  converting  monies,  goods  and 


chattels,  of  the  value  of  four  hundred 
thousand  dollars,  without  any  particular 
specification  of  the  different  articles,  is 
bad.     lb.  44. 

8.  A  complaint  alleging  that  the  de- 
fendant, as  the  agent  or  attorney  in  fact 
of  the  plaintiff,  had  embezzled  and  con- 
verted the  money  to  his  own  use,  and 
praying  that  he  be  adjudged  guilty  of 
fraud,  is  bad,  as  the  allegation  is  in  the 
disjunctive  form.  Porter  v.  Hermotnfiy  7 
Cal.  623. 

9.  The  rule  is,  that  when  property  con- 
verted has  a  fixed  value,  the  measure  of 
damages  is  that  value  with  legal  interest 
from  the  time  of  its  conversion ;  when  the 
value  is  fluctuating,  the  plaintiff  may  re- 
cover the  highest  value  at  the  time  of  its 
conversion,  or  at  any  time  afterwards. 
Douglass  v.  Kraft,  9  Cal.  563 ;  Phelps  v. 
Owens,  11  Cal.  25. 

10.  Where  the  defendant  contracted 
with  a  factor,  who  was  in  his  debt  for  cer- 
tain goods,  but  before  he  took  them  away 
was  informed  that  a  portion  of  them  be- 
longed to  another ;  his  taking  such  portion 
was  an  unlawful  assumption  of  ownership, 
and  a  conversion  of  his  property.  Scribir 
V.  Masten,  11  Cal.  306. 

11.  An  action  brought  by  an  agent  in 
his  own  name  for  a  trespass,  in  taking  and 
converting  coin  from  the  possession  of  the 
agent,  in  which  action  the  jury  found  that 
the  coin  belonged  to  the  principal,  and 
gave  nominal  damages,  is  no  bar  to  an 
action  by  the  principal  for  such  coin. 
Pico  V.  Webster,  12  Cal.  141. 

12.  If  a  confidential  agent,  trusted  by  a 
principal  with  mooey  used  in  trade,  ap- 
propriate the  money  to  the  purchase  of 
property  for  his  own  use  and  benefit,  and 
the  property  can  be  identified  as  that  bo 
bought,  the  agent  will  be  held  as  trustee 
for  the  owner  of  the  money.  WeUs  v. 
Robinson,  13  Cal.  139. 

13.  Wliere  a  broker  buys  wheat  for  E. 
&  H.,  with  their  funds,  and  the  defend- 
ants, warehousemen,  deliver  the  wheat  to 
third  persons,  who  bought  from  the  broker 
for  his  own  debt,  on  the  ground  that  they 
held  the  storage  receipt  of  defendants  to 
one  S.,  who  had  loaned  money  to  E.  &  H. 
on  the  wheat,  as  collateral,  and  had.  in- 
dorsed the  receipt,  "  deliver  to  bearer,  or 
E.  &  H.,"  the  defendants  knowing  at  the 
time  of  said  delivery  that  E.  &  H.  claimed 
the  wheat  .as  their  property,  they  are  lia- 
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ble  to  E.  &  H.  for  a  conversion.     Hanna 
V.  FKnt,  14  Cal.  75. 

14.  In  a  suit  by  an  administrator 
against  defendant,  for  conversion  of  the 
property  of  the  estate,  under  the  hundred 
and  sixteenth  section  of  the  statute  to  regu- 
late the  settlement  of  estates,  the  proof  as 
to  the  right  or  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  conflicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendant, and  refusal  by  him  to  surrender 
the  property,  charge  him  with  a  conver- 
sion.    Beckman  v.  McKay y  14  Cal.  252. 

15.  If  the  defendant  came  into  posses- 
sion innocently  or  for  a  lawful  purpose, 
or  under  a  bona  fide  claim  or  color  of 
right,  or  in  ignorance  of  the  title,  the  stat- 
ute, which  is  penal  in  its  character,  would 
not  be  so  construed  as  by  mere  force  of  a 
demand  and  refusal,  or  inability  of  compli- 
ance, to* bring  the  defendant  within  the 
penalty.     Ih.  253. 

16.  In  an  action  for  the  seizure  and 
conversion  of  a  bag  of  gold  coin,  the  com- 
plaint, afier  the  usual  averments,  went  on 
to  detail  the  manner  of  the  seizure,  with 
the  incidents  occurring  on  the  street  at  the 
time,  and  everything  done  by  defendants, 
plaintiff  and  the  ^  crowd,"  relating  to,  or 
constituting  the  evidence  of  the  wrongful 
conversion :  held,  that  this  narration  should 
have  been  stricken  out,  on  motion,  as 
irrelevant  and  redundant  matter.  Green 
V.  Pa/ffwfr,  15  Cal.  414. 

17.  Plaintiff  was  walking  along  the 
street  with  a  bag  of  gold  coin  in  his  hand  ; 
two  of  defendants,  a  deputy  sheriff  and 
eonstable,  seized  him,  and  by  force  took 
the  bag  of  coin  from  him.  Plaintiff  sues 
for  the  seizure  and  conversion  of  the  coin. 
Defendants  gave  in  evidence  three  judg- 
ments and  executions,  in  favor  of  three  of 
their  number,  and  against  Alfred  A.  Green, 
brother  of  plaintiff,  and  offered  to  prove 
that  the  bag  of  coin  was  the  property  of 
Alfred,  and  was  seized  under  these  exe- 
cutions, and  applied  to  their  satisfaction. 
The  court  excluded  the  proof:  held,  that 
such  exclusion  was  erroneous ;  that  plaint* 
iff  coold  claim  no  exemption  from  the  seiz- 
Qie  of  coin  held,  as  this  was,  in  his  hand, 
as  he  might,  perhaps,  in  reference  to 
money  upon  his  person.  The  coin  in  the 
hand  was,  like  a  horse  held  by  a  bridle, 
subject  to  seizure  on  execution  against  its 
owner.    Ih, 


18.  In  a  suit  against  an  agent  for  fraud- 
ulently appropriating  money  of  plaintiff, 
defendant  cannot,  on  the  trial,  object  that 
the  person  making  the  demand  on  him 
before  suit  did  not  exhibit  his  authority 
so  to  do,  unless  defendant  questioned  his 
authority  at  the  time  of  demand.  Baxter 
V.  McKinlay,  16  Cal.  77. 

See  Agency,  Bailment,  Fraud. 


CONVEYANCE. 

I.  In  general. 
II.  By  Hasband  and  Wife. 

III.  Reqnisites  of  a  Conveyance. 

1.  Delivery  of  a  Conveyance. 

2.  The  seal. 

IV.  Effect  of  a  Conveyance. 
V.  Void  Conveyance. 

VI.  Evidence. 

1.  Parol  evidence  to  explain  a  Conveyance. 

2.  Conveyance  as  Evidence. 
VII.  Notice  to  third  persons. 

VIII.  Trust  Conveyance. 


L  In  general. 

1.  Where  a  contract  is  made  to  convey 
land  at  a  future  time  by  a  quit  claim  deed, 
an  action  cannot  be  maintained  by  the 
vendee  against  the  vendor,  on  the  ground 
that  a  third  person  has  intruded  upon  a 
portion  of  the  land  and  the  vendee  cannot 
obtain  possession.  Tewkshury  v.  Laffan^ 
1  Cal.  130. 

2.  A  agreed  to  convey  in  his  individual 
capacity  a  ship  to  B,  and  tendered  him  in 
performance  of  this  condition  a  deed  made 
by  A  as  the  attorney  of  C,  the  owner : 
held,  not  a  compliance  with  his  agreement. 
Othame  v.  EUioU,  1  Cal.  338. 

3.  Where  by  an  agreement  for  the  sale 
or  purchase  of  land  the  price  is  payable 
in  installments,  for  which  the  purchaser  ex- 
ecutes his  notes  payable  at  certain  times, 
and  the  vendor  agrees  to  convey  on  pay- 
ment of  the  last  installment,  and  suit  is 
brought  on  the  notes  after  all  the  install- 
ments have  become  due,  the  tender  of  a 
conveyance  by  the  vendor  is  a  condition 
precedent  to  the  right  to  sue,  and  the  pur^ 
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chaser  may  insist  on  the  want  of  such 
tender  against  an  endorsee  afler  maturity. 
FoUom  V.  Barding^  2  Cal.  164 

4.  Much  of  the  severity  which  formerly 
governed  the  construction  of  a  conveyance 
in  presenti  has  been  relaxed,  the  modern 
doctrine  being,*so  far  as  possible,  to  ascer- 
tiiin  the  intention  of  the  parties  by  taking 
the  instrument  as  a  whole.  Mesick  v. 
Sunderland^  6  Cal.  311. 

5.  The  law  does  not  enjoin  on  the  de- 
fendants, if  they  wish  to  avoid  a  contract 
for  the  »ale  of  land,  to  tender  a  deed  and 
demand  the  purchase  money.  In  this 
State  there  is  no  settled  rule  on  this  sub- 
ject, though  in  England  it  is  the  duty  of 
the  vendee  and  not  the  vendor  to  tender  a 
deed.     Brown  v.  GoviUavd^  6  Cal.  574. 

6.  The  condition  of  California,  its  illit- 
erate population,  together  with  the  fact 
that  there  were  no  escribanos  or  judges  of 
the  first  instance  residing  in  San  Francisco, 
warrants  the  presumption  that  the  law  was 
never  regarded  which  required  a  convey- 
ance to  be  made  by  the  escribano.  Hayes 
V.  Bonay  7  Cal.  159. 

7.  Where  there  is  no  fraud,  and  the 
vendor  binds  himself  to  convey  a  certain 
title,  and  afterwards  discovers  a  defect 
which  he  can  cure,  and  thus  conveys  to 
the  purchaser  all  the  latter  bargained  for, 
it  is  obviously  just  that  the  vendor  should 
be  allowed  to  do  so.  Alvarez  v.  Brannan^ 
7  Cal.  509. 

8.  On  the  election  of  a  new  sheriff,  the 
former  sheriff  must  complete  the  execu- 
tion of  all  final  process  which  he  had  be- 
gun to  execute  before  the  expiration  of 
his  term  of  office,  and  may  execute  all  the 
conveyances  required  by  law  to  the  com- 
pletion of  the  final  process.  People  v. 
Boring,  8  Cal.  411 ;  Anthony  v.  Wessell, 
9  Cal.  104. 

9.  If  a  party  takes  a  conveyance  with- 
out covenants,  he  is  without  remedy  in 
case  of  failure  of  title ;  if  he  takes  a  con- 
veyance with  covenants  his  remedy,  upon 
failure  of  title,  is  confined  to  them.  Pea- 
body  V.  Phelps,  9  Cal.  228. 

10.  The  first  step  in  the  construction  of 
a  conveyance  is  to  ascertain  the  under- 
standing and  intention  of  the  parties  at 
the  time  of  the  contract.  Brannan  v. 
Menck,  10  Cal.  105. 

11.  A  conveyance  giving  a  preference 
is  not  fraudulent  though  the  debtor  be  in- 
solvent, and  the  creditor  be  aware  at  the 


time  that  it  will  have  the  effect  of  defeat- 
ing the  collection  of  the  other  debts.  To 
avoid  the  conveyance  there  must  be  a  real 
design  on  the  part  of  the  debtor  to  present 
the  application  of  his  property,  in  whole 
or  in  part,  to  the  satisfaction  of  his  debts. 
Dana  v.  Stanfords,  10  Cal.  274;  WeUtng- 
ton  V.  Sedgunck,  12  Cal.  474. 

12.  If  the  proof  of  the  execution  of  a 
conveyance  and  of  its  accidental  destruc- 
tion be  full  and  satisfactory,  a  court  of 
equity  has  jurisdiction  to  decree  a  reexe- 
cution  of  the  deed,  is  unquestionable. 
Gummings  v.  Coe,  10  Cal.  530. 

13.  A  deed  of  release,  conveyance  and 
partition,  providing  for  the  appointment  of 
commissioners  to  make  partition  of  the 
land  therein  described,  according  to  cer- 
tain terms  set  forth  in  the  deed,  and  also 
by  it8  terms  providing  that  the  release 
shall  take  effect  upon  the  making  the  par- 
tition and  report  by  the  commissioners  of 
a  map  of  the  partition,  which,  together 
with  the  deed,  is  to  be  handed  over  to  one 
F.,  who  is  to  file  the  same  for  record  in 
the  proper  office,  is  sufficient  to  estop  a 
party  thereto  from  controverting  the  deed. 
Tewksbury.Y,  Provizzo,  12  Cal.  24. 

14.  A  party  in  taking  a  conveyance 
in  the  name  of  his  associates,  must  be 
considered  as  having  acted  as  their  agent, 
and  notice  to  him  was  equally  notice  to 
them.     Stanley  v.  Green,  12  Cal.  168. 

15.  It  is  scarcely  to  be  presumed  that 
one  man  will  execute  to  another  a  deed 
without  the  assent  of  the  other.  Bendey 
V.  AtwiU,  12  Cal.  236. 

1 6.  A  deed  made  under  and  in  pursu- 
ance of  a  general  power  of  attorney,  which 
authorized  the  attorney  "to  make  and  ex- 
ecute conveyances,"  and  where  the  pur- 
chase money  was  received  by  the  princi- 
pal, cannot  be  assailed  for  want  of  author- 
ity to  execute  it.  Hunter  v.  Watsany  12 
Cal.  376. 

17.  Where  several  papers  concerning 
the  same  subject  matter  are  executed  by 
or  between  the  same  parties  at  the  same 
time,  they  are  all  to  be  construed  together 
as  one  instrument.  Ingoldsby  v.  Juan,  12 
Cal.  577. 

18.  A  bill  of  sale  of  a  mining  claim  is 
sufficiently  proved  when  the  hand  writing 
of  the  subscribing  witness,  who  is  absent 
from  the  State,  and  the  execution  by  the 
vendor,  are  proven  ;  and  this,  though  the 
subscribing  witness  was  in  the  State  afler 
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suit  brought  and  near  the  time  of  trial, 
and  plaintiff  used  no  efforts  to  get  the 
testimony  of  the  witness  before  he  left 
the  State.  Jackson  v.  FeaiherRivw  Wa- 
ter Co^  14  Cal.  22. 

19.  If  the  grantor  in  a  conveyance 
would  be  estopped  from  asserting,  against 
his  own  deed  a  title  subsequently  acquired, 
the  mortgagor  would  be  equally  estopped 
fiom  asserting  such  title  against  the  force 
of  the  lien  created  by  his  mortgage.  If 
the  grantor  could  not  deny  that  the  title 
passed,  the  mortgagor  could  not  that  the 
lien  was  created.  Clark  v.  Baker,  14  Cal. 
626. 

20.  Although  in  this  country  convey- 
ances by  feofiment,  fine  or  common  recov- 
ery are  not  in  use,  no  greater  effort  is 
given  to  a  grant  or  a  conveyance  by  bar- 
gain and  sale  or  lease  and  release,  unac- 
companied with  covenants  of  warrantee, 
than  at  the  common  law  under  statute  of 
uses.     Tb, 

21.  By  common  law  there  were  only 
two  classes  of  conveyances  wliich  were 
held  to  operate  upon  the  after  acquired 
title — ^those  by  feoffment,  by  fine  or  by 
common  recovery,  and  this  from  their 
solemnity  and  publicity ;  and  those  by  in- 
denture of  lease,  from  the  implied  cove- 
nants arising  upon  such  indentures.     Ih. 

22.  A  deed  with  a  covenant  of  war- 
rantee operates  upon  future  acquired  in- 
terest, not  as  in  fact  passing  such  interest, 
but  by  way  of  estoppel  upon  the  grantor 
against  its  assertion.     IK  630. 

23.  The  doctrine  that  the  vendor  of 
real  property,  after  an  absolute  convey- 
ance, retains  a  lien  for  the  unpaid  pui> 
duise  money,  is  well  established  in  Eng- 
land, and  prevails  with  some  exception  in 
the  several  States  of  the  Union.  Spark* 
T.  iTew,  15  Cal.  192. 

24.  So  the  sale  of  a  ^  bridge  "  across  a 
certain  stream,  "•  together  with  the  toll 
bouses,  stables  and  outhouses  of  every 
description,"  and  '^  all  the  privileges  and 
appurtenances  appertaining  or  in  anywise 
belonging  to  said  bridge,"'  passes  the  land 
upon  which  the  bridge  rested  and  the  oth- 
er buildings  were  erected,     lb,  195. 

25.  The  rule  is,  that  everything  essen- 
tial to  the  beneficial  use  and  enjoyment  of 
the  property  designated  is,  in  the  absence 
^  language  indicating  a  different  inten- 
tion on  the  part  of  the  grantor,  to  be  con- 
sidered as  passing  to  the  grantee.     Ih, 


26.  The  doctrine  that  land  may  often 
pass  by  conveyance  as  essential  to  the  en- 
joyment of,  or  as  parcel  of  buildings,  etc., 
erected  thereon,  is  consistent  with  the  doc- 
trine that  the  ownership  of  the  land  may 
be  in  one  person,  and  the  ownership  of  the 
structures  thereon  in  another — ^as  in  these 
latter  cases  the  buildings  are  erected  by 
permission  of  the  owner  of  the  land,  for 
the  use  of  the  builder,  and  generally  un- 
der mutual  expectation  by  the  parties  of 
their  removal,  or  of  compensation  being 
made  for  them  to  the  builder,  or  of  the 
latter  ultimately  acquiring  title  to  the  land. 
Ih.  197. 

27.  A  conveyance,  however  fraudulent 
as  to  creditors,  is  valid  as  between  the 
parties ;  and  no  one  can  impeach  it  with- 
out showing  that  he  has  been  injured  by 
it.     Harris  v.  Tbyfor,  15  Cal.  349. 

28.  Where  all  the  conveyances  under 
which  the  plaintiff  claimed  were  executed 
previous  to  the  issuance  of  the  patent  by 
the  United  States  for  the  land,  they  passed 
only  the  right  of  the  grantors  under  the 
grant ;  but  the  patent,  in  recognizing  the 
validity  of  the  grant,  necessarily  estab- 
lishes the  validity  of  all  properly  executed 
intermediate  transfers  of  the  grantee's  in- 
terest,    ^ark  V.  Barrett,  15  Cal.  366. 

29.  One  joint  tenant,  or  tenant  in  com- 
mon of  land,  may  convey  his  interest  in 
a  particular  portion  of  the  land,  described 
by  specific  metes  and  bounds;  but  the 
grantee  takes  subject  to  the  cotenant's 
right  of  partition  of  the  whole  tract  The 
grantee's  title  is  good  against  his  grantor, 
and  all  persons  except  his  cotenant.  Ih. 
368. 


n.  Br  Husband  and  Wife. 

30.  Where  a  husband  and  wife  each 
make  a  separate  deed  of  the  homestead, 
both  are  invalid.  Poole  v.  Gerrard,  6 
Cal.  73. 

31.  To  make  a  valid  sale  of  the  home- 
stead requires  the  joint  deed  of  the  hus- 
band and  wife.  This  is  the  mode  pointed 
out  by  the  statute,  and  must  be  strictly 
pursued.     Ih, 

32.  A  deed  properly  executed  and  ac- 
knowledged by  the  wife,  of  her  separate 
property,  with  the  assent  of  her  husband 
underwritten,  not  under  seal,  but  properly 
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acknowledged;  is  sufficient  to  pass  a  title. 
Ingoldshy  v.  Juan,  12  Cal.  576. 

33.  A  deed  by  a  husband  of  his  sepa- 
rate real  estate  to  a  trustee  for  the  benefit 
of  his  wife,  whether  executed  in  compli- 
ance with  an  antenuptial  contract  or  bj 
way  of  settlement  upon  his  wife  independ- 
ent of  any  previous  contra^^t,  the  husband 
being  at  the  time  solvent,  is  valid.  Bark- 
er V.  Koneman^  13  Cal.  10. 

•34.  The  wife  cannot  convey  her  sep- 
arate estate,  acquired  before  the  act  of 
1850,  whether  legal  or  equitable,  except 
by  the  joint  deed  of  herseff  and  husband. 
Morrison  v.  Wilson,  13  Cal.  497. 

35.  Grenerally,  a  conveyance  by  a  fera- 
me  covert,  not  executed  according  to  the 
forms  prescribed  by  statute,  is  invalid. 
Ih.  498. 

36.  A  conveyance  by  the  husband  and 
wife  of  the  homestead  does  not  transfer 
the' homestead  rights.  Such  rights  may 
be  released  and  abandoned;  but  are,  in 
their  nature,  incapable  of  sale  and  trans- 
fer. The  exemption  from  forced  sale  is 
the  personal  right  of  both  husband  and 
wife,  and  the  restraint  upon  the  husband's 
power  of  alienation  is  the  personal  right  of 
the  wife  alone,  and  they  cannot  be  assigned 
to  others.  Bowman  v.  Norton^  16  Cal. 
217. 

37.  The  wife  cannot  mortgage  her  sep- 
arate real  estate,  unless  her  husband  unites 
in  the  conveyance  in  the  mode  prescribed 
by  our  statutes — ^at  least,  as  to  property 
acquired  after  the  passage  of  the  statutes ; 
and  these  statutes,  when  operating  in 
futuro,  are  constitutional.  Harrison  v. 
Brown,  16  Cal.  290. 

38.  A  married  woman  cannot  invest 
another  with  power  to  sell  any  interest 
she  may  possess  in  real  estate,  in  the  ab- 
sence of  statute  to  that  effect,  and  there 
is  no  such  statute  in  this  State.  MoU  v. 
Smith,  16  Cal.  557. 

39.  To  the  efficacy  of  a  conveyance  of 
her  real  estate  by  a  married  woman,  it  is 
essential  that  she  join  with  her  husband 
in  its  execution,  and  state,  on  a  private 
examination  at  the  time,  separate  and 
apart  from  him,  and  without  his  hearing, 
that  she  executed  the  same  freely,  without 
fear  of  him,  or  compulsion,  or  undue  in- 
fluence from  him,  and  that  she  does  not 
wish  to  retract  its  execution.  This  pri- 
vate examination — this  determination  of 
the  will  as  to  the  retraction  of  the  execu- 


tion— are  not  matters  which  can  be  dele- 
gated to  another.     Ih. 


in.  Requisites  of  a  Conveyance. 

40.  Contracts  for  the  sale  of  land  by 
the  custom  of  California  were  required  to 
be  in  writing,  and  although  all  the  forms 
prescribed  were  not  strictly  followed,  still 
it  was  necessary  that  the  instrument  should 
contain  at  least  the  names  of  the  parties, 
the  thing  sold,  the  date  of  the  transfer  and 
the  price  paid.  Harris  v.  Brown^  1  Cal. 
100;  Tohlery.Folsom,  1  Cal.  210;  Hayes 
V.  Bona,  7  Cal.  159 ;  Stafford  v.  Lick,  10 
Cal.  17. 

41.  Such  importance  was  attached  to 
the  formalities  prescribed  by  the  Spanish 
law  for  the  execution  of  deeds,  that  if  an 
instrument  was  defective  in  form — ^as  if  it 
lacked  the  signature  of  the  judge,  notary 
or  witnesses — ^the  instrument  should  be 
void.     Hoen  v.  Simmons,  1  Cal.  122. 

42.  It  is  essential  to  the  validity  of  a 
deed  that  there  should  be  a  legal  capacity 
in  the  grantor  to  convey  and  in  the  grantee 
to  receive ;  if  either  be  wanting  the  instm- 
ment  is  invalid.  Sunol  v.  Hepburn,  1  CaL 
285. 

43.  A  deed  purporting  to  convey  real 
estate,  executed  by  an  agent  or  attorney 
in  his  own  name,  instead  of  the  name  of 
his  principal,  is  not  binding  upon  the  lat- 
ter, and  does  not  transfer  the  title  to  the 
property.     Fisher  v.  Salmon,  1  Cal.  413. 

44.  A  deed  for  "one-half  of  my  lot,** 
accompanied  by  proof  that  the  grantor 
owned  at  the  time  but  that  lot,  though  not 
void  for  uncertainty,  is  only  a  deed  for  an 
undivided  half,  and  the  grantee  becomes 
a  tenant  in  common.  Lick  v.  fflkmneU, 
3  Cal.  63. 

45.  A  certificate  of  acknowledgment  to 
a  conveyance  in  the  words :  "  Before  me, 
etc.,  personally  appeared  ABC,  the  in- 
dividual described  in,  etc.,"  is  bad,  and 
the  record  of  the  conveyance  on  such  a 
certificate  imparts  no  notice  to  third  par- 
ties, as  it  does  not  show  the  party  to  be 
"  known  "  or  "  proven  "  to  be  the  individ- 
ual. Wolf  V.  Fogarty,  6  Cal.  225 ;  Kd- 
sey  V.  Dunlap,  7  Cal..  162. 

46.  The  words  ''good  and  sufficient 
deed  "  only  refer  to  the  form  of  the  con- 
veyance and  not  the  interest  intended  to 
be  conveyed ;  or  in  other  words,  the  de- 
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fendants  obligated  themselves  to  muke  a 
conveyance  sufficient  to  pass  their  title, 
whatever  it  might  be,  to  the  plaintiffs. 
Brown  v.  Cavillaudy  6  Cal.  573. 

47.  Where  a,  charter  of  a  corporation 
poiDts  out  a  particular  mode  of  conveyance 
for  its  property,  it  can  only  be  conveyed 
in  the  mode  prescribed.  Holland  v.  Oity 
of  San  Franciscoy  7  Cal.  375. 

48.  Although  the  word  sold,  used  in  a 
ooDveyance,  is  positive  and  in  the  present 
tense,  yet  it  must  be  construed  with  refer- 
ence to  the  whole  instrument  JSllis  v. 
Jeansy  7  Cal.  414. 

49.  Where  a  sheriff's  deed  is  executed 
by  a  deputy  in  the  name  of  the  sheriff, 
whose  term  of  office  had  expired  at  the 
time  of  the  execution  of  the  deed,  the 
authority  of  the  deputy  must  be  shown  to 
authorize  such  deed  to  be  read  in  evidence 
in  an  action  of  ejectment  Cloud  v.  El 
Dorado  County,  12  Cal.  134. 

50.  It  is  undoubtedly  essential  to  the 
validity  of  a  conveyance  that  the  thing 
conveyed  must  be  described  so  as  to  be 
capable  of  identification ;  but  it  is  not  es- 
sential that  the  conveyance  should  itself 
contain  such  a  description  as  to  enable  the 
identification  to  be  made  without  the  aid 
of  extrinsic  evidence.  Stanley  v.  Green, 
12  Cal  166. 

51.  There  is  no  peculiar  form  for  the 
signing  of  a  deed.  It  takes  effect  upon 
delivery.  Any  writing  which  clearly  shows 
that  a  party  has  adopted  a  sealed  instru- 
ment as  his  own,  intending  to  be  bound 
by  the  contents  of  it,  is,  if  not  a  formal, 
at  least  a  sufficient  execution  to  satisfy  the 
same.     Ingoldsby  v.  Juan,  12  Cal.  578. 

52.  The  word  ^  absolute  "  adds  nothing 
to  the  force  of  the  preceding  terms  ^'  fee 
nmple,"  which  of  themselves  express  the 
hi^est  interest  one  can  possess  in  land. 
Clark  V.  Baker,  14  Cal.  631. 

53.  Land  will  sometimes  pass  without 
any  specific  designation  of  it  as  land.  Thus 
the  grant  of  a  messuage  or  a  messuage  with 
the  appurtenances  will  pass  the  dwelling 
house  and  adjoining  buildings ;  and  also 
its  curtilage,  garden  and  orchard,  together 
with  the  close  in  which  the  house  is  built 
Sparks  v.  Hess,  15.  Cal.  195. 


1.  Delivery  of  a  Conveyance. 

54.  Delivery  of  a  conveyance  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury, 
and  depends  more  upon  the  intention  of 
the  parties  than  upon  the  mod^  of  fulfill- 
ing the  intention.  Hastings  v.  Vaughn, 
5  Cal.  318. 


2.  Seal  to  a  Conveyance. 

55.  The  objection  to  the  want  of  a  seal 
to  the  Mexican  conveyance  is  not  tenable. 
No  seal  was  requisite  under  the  civil  law. 
Stanley  v.  Green,  12  Cal.  166. 

56.  There  is  no  authority  which  holds 
that  a  conveyance  of  interest  in  land  must 
necessarily  be  under  seal ;  and  if  it  were 
so  at  common  law,  it  does  not  follow  that 
it  is  so  required  by  our  statute.  Ingolds- 
by V.  Juan,  12  Cal.  577. 

57.  It  is  no  objection  to  such  bill  of 
sale  of  a  mining  claim  that  it  is  not  under 
seal,  whatever  may  be  the  effect  of  it  as 
evidence.  Jackson  v.  Feather  River  Wa- 
ter Co.,  14  Cal.  22. 


IV.  Effects  of  a  Conveyance. 

58.  A  transfer  of  property  cannot  de- 
feat a  lien  which  had  already  accrued 
upon  the  property.  Hotaling  v.  Cronise, 
2  Cal.  64. 

59.  Recitals  in  a  deed  bind  all  persons 
who  are  parties  or  privies  thereto;  but 
this  rule  does  not  extend  to  that  which  is 
mere  description,  or  an  averment  which  is 
not  essential.  Osborne  v.  Endicott,  6  Cal. 
153. 

60.  A  party  who  makes  a  deed  is  bound 
to  know  its  contents,  except  when  ob- 
tained by  fraud  or  force ;  and  once  know- 
ing its  contents,  he  is  bound  to  remember 
them  at  his  own  peril.  Alvarez  v.  Bran- 
nan,  7  Cal.  508. 

61.  A  conveyance  on  condition  prece- 
dent vests  the  title  in  the  grantee  on  the 
performance  of  the  condition,  without  any 
further  act  on  the  part  of  the  grantor; 
and  being  '^  an  instrument  in  writing  af- 
fecting real  estate,  not  within  the  excep- 
tion mentioned  in  the  thirty-sixth  section 
of  the  registration  act,  its  record  imparts 
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notice  of  its  contents  to  all  penons.   Bnm- 
nan  v.  Mssicky  10  Cal.  108. 


V.  Void  Conveyance. 

62.  A  deed  of  conveyance  from  an  In- 
dian to  a  white  man  is  a  nullity  on  its 
face,  and  no  one  can  derive  title  from  it. 
Such  conveyance  is  contrary  to  the  policy 
of  Spanish  and  Mexican,  as  well  as 
American  law,  and  is  strictly  forbidden. 
Sunol  V.  Hepburn^  1  Cal.  274. 

63.  Where  a  deed  of  conveyance  is 
void  upon  it«  face,  as  being  in  violation  of 
law,  the  party  claiming  it  is  chargeable 
with  knowledge  of  the  law,  and  of  the  in- 
validity of  the  deed.  He  cannot,  there- 
fore, derive  a  color  of  title  which  will 
give  him  constructive  possession  of  a  tract 
of  land  beyond  his  actual  occupation.  Ih. 
280. 

64.  A  conveyance  that  would  come 
within  the  statute  of  frauds  if  made  by 
an  individual,  if  made  by  a  corporation 
would  be  liable  to  the  same  construction ; 
and  if  void  in  the  former  case,  would  be 
void  in  the  latter ;  and  will  not  affect  the 
lien  of  a  judgment  regularly  obtained 
against  the  grantor.  Smith  v.  Morse,  2 
Cal.  539. 

65.  Where  a  parent  executes  to  his  in- 
fant son   a   conveyance  of  property  in 
consideration   of   services    performed,   it 
must  be  considered  as  a  voluntary  con- 
'  veyance,  without  legal  consideration,  as  he 

is  not  legally  bound  to  pay  for  his  son's 
services.  Such  a  conveyance  is  void 
against  the  creditors  of  the  parent,  if 
made  when  his  remaining  property  is  in- 
sufficient to  pay  his  debt^.  Swartz  v. 
HazleU,  8  Cal.  126. 

66.  The  mere  fact  that  a  deed  to  a  son 
was  voluntary,  would  not  of  itself  consti- 
tute the  conveyance  f]»adalent  as  to  him. 
Ih.  128.  IV.   . 

67.  A  conveyance  to  a  man  who  is 
dead  at  the  time  of  its  execution  is  a 
nullity.     Hunter  v.  WcUson,  12  Cal.  376. 

68.  Conveyances  of  real  and  personal 
property  made  to  hinder,  delay  and  de- 
fraud creditors,  are  subject  to  the  same 
defect,  liable  to  be  avoided  at  the  suit  of 
the  creditors,  but  valid  as  between  the 
parties,  and  vest  a  title  which  can  be 
transferred  perfect  to  a  bona  fide  pur- 


chaser for  a  valuable  consideration.  Pcdge 
V.  (yNecdj  12  Cal.  497. 


VI.  Evidence. 
1.  Parol  evidence  to  explain  a  Conveyance, 

69.  A  deed  is  void  on  account  of  patent 
ambiguity  which  cannot  be  cured  by  pared 
evidence,  where  the  land  intended  to  be 
conveyed  in  the  instrument  is  insufficient- 
ly described.  Mesick  v.  Sunderland^  6  CaL 
312. 

70.  The  law  requires  that  the  convey- 
ance of  land  shall  be  in  writing,  but  it  is 
not  guilty  of  the  solecism  of  permitting  or 
providing  that  the  land,  to  wliich  the  title 
passed,  may  vest  in  parol,  or  need  not  be 
in  writing.     Ih,  312. 

71.  A  court  of  equity  will  relieve  against 
mistake  as  well  as  fraud  in  a  deed  or  con- 
tract in  writing;  and  parol  evidence  is 
admissible  to  show,  if  it  be  denied  in  the 
answer.  Wagenhlast  v.  Washburn,  12  CaL 
212. 

72.  The  admissibility  of  parol  evidence 
to  show  that  a  conveyance  or  assignment 
absolute  on  its  face  was  intended  as  a 
mortgage,  is  no  longer  an  open  question 
in  this  State.  Johnson  v.  Sherman,  15 
Cal.  291. 

73.  If  a  conveyance  from  a  son  to  his 
father  did  not  express  the  consideration 
for  which  it  was  given,  but  acknowledged 
the  payment  of  a  nominal  consideration  in 
money,  parol  evidence  would  be  inadmis- 
sible to  establish  the  trust  in  favor  of  the 
son.    Russ  v.  Mebius,  16  Cal.  355. 


2.  Convetfance  as  evidence. 

74.  Our  statutes  make  tax  collectors' 
deeds  prima  facie  evidence  of  title.  Norru 
V.  Russell,  5  Cal.  250 ;  Ford  v.  BoUoh,  5 
Cal.  321. 

75.  A  deed  defective  in  the  acknowl- 
edgment should  not  be  rejected  as  evi- 
dence for  that  reason,  but  should  be  ad- 
mitted with  instructions  to  the  jury  as  to 
its  effect  in  giving  notice  to  third  persons. 
Hastings  v.  Vaughn,  5  Cal.  319. 

76.  Evidence  of  a  demand  for  a  con- 
veyance  is  not  necessary  where  the  partj 
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refuses  to  make  title,  and  at  the  eame  time 
gives  the  reason  for  his  refusal,  which  is 
other  than  that  of  requiring  a  deed  to 
sign.    Goodale  v.  West,  5  Cal.  341 . 

77.  Exceptions  to  the  admissibility  of  a 
deed  in  evidence,  must  be  taken  advant- 
age of  in  the  court  below,  and  not  on 
appeal  for  the  first  time.  Posten  v.  Rassette, 
5  CaL  467  ;  Pearson  v.  Snodgrass,  5  Cal. 
479. 


Vn.  Notice  to  third  persons. 

78.  At  common  law,  negligence  in  a  prior 
purchaser  or  mortgagee,  such  as  leads  to 
imposition  upon  an  innocent  party,  is  re- 
garded as  a  legal  fraud.  Ccdl  v.  Hastings, 
3  Cal.  183. 

79.  The  evident  intention  of  the  statute 
providing  for  the  registration  and  proof  of 
oonvejances,  is  to  protect  subsequent  pur- 
chasers, without  notice  either  actual  or 
constructive.     Jb, 

80.  The  doctrine  of  constructive  notice 
has  alwajs  been  regarded  as  a  harsh  ne- 
cessity, and  the  statute  which  creates  it 
has  always  been  subject  to  the  most  rigid 
construction.  Jb,;  Chamberlain  v.  Bell,  7 
CaL  294. 

81.  Although  a  deed  be  defective  in  the 
acknowledgment  so  as  not  to  entitle  it  to 
registration,  it  is  not  void,  but  is  still  good 
as  between  the  parties,  and  as  to  all  the 
world,  except  to  subsequent  purchasers 
without  notice.  Hastings  v.  Vaughn,  5 
Cal.  319. 

82.  At  common  law,  the  registry  of  a 
conveyance  is  not  even  prima  facie  evi- 
dence of  title,  and  imparts  no  notice 
whatever,  and  the  purchaser  is  put  upon 
inquiry  in  every  case.  Mesick  v.  Sunder- 
land, 6  Cal.  315. 

83.  The  twenty-fifth  section  of  the  act 
concerning  conveyances,  making  the  record 
of  conveyances  notice,  is  limited  by  its 
terms  in  its  operation  to  subsequent  pur- 
chasers and  mortgagees.  Dennis  v.  Bur- 
ritt,  6  CaL  673. 

84.  To  secure  the  first  object,  the  ac- 
knowledgment befoi'e  the  proper  officer 
and  in  the  proper  form  is  necessary ; 
while  to  give  notice  of  the  contents  of  the 
deed  itself,  the  acknowledgment  is  not  in 
the  nature  of  the  case  so  much  required. 
Bird  V.  Dennison,  7  CaL  305. 

85.  A  conveyance  recorded  January 


30th,  1850,  by  a  person  acting  as  recorder, 
by  virtue  of  an  election  by  the  people, 
without  authority  of  law,  is  not  properly 
recorded.  Smith  v.  Brannan,  13  Cal. 
114. 


VIII.  Trust  Convetance. 

86.  Where  upon  the  purchase  of  real 
property,  the  conveyance  of  the  legal 
estate  is  taken  in  the  name  of  a  third  per- 
son, and  the  consideration  is  paid  by 
another,  a  trust  immediately  arises,  and 
the  person  in  whose  name  the  conveyance 
is  taken,  is  deemed  in  law  to  hold  as.  the 
trustee  for  the  one  furnishing  the  money. 
Osborne  v.  Bndicott,  6  Cal.  153. 

87.  In  order  to  create  a  trust,  it  is  not 
necessary  in  all  cases  that  it  should  appear 
affirmatively  upon  the  face  of  the  deed, 
that  the  money  was  not  furnished  by  the 
nominal  purchaser.     lb,  154. 

88.  Where  a  son  conveys  real  estate  to 
his  father — the  only  consideration  being  a 
verbal  agreement  by  the  father  to  make  a 
will  and  devise  to  the  son  certain  property, 
and  the  father  dies  without  having  com- 
plied with  the  agreement — ^the  agreement 
is  void,  the  conveyance  is  executed  with- 
out consideration,  express  or  implied,  and 
a  trust  results  in  favor  of  plaintiff  by  im- 
plication of  law,  and  he  may  set  aside  the 
conveyance  and  recover  the  property — ^it 
being  shown  that  the  transaction  was  not 
a  gift.     RiLss  V.  Mebius,  16  CaL  355. 

89.  The  doctrine  of  resulting  uses  and 
trusts  is  founded  upon  mere  implication  of 
law,  and,  generally,  this  implication  can- 
not be  indulged  in  favor  of  the  grantor, 
where  it  is  inconsistent  with  the  presump- 
tion arising  from  the  deed.  Unless  there 
be  evidence  of  fraud  or  mistake,  the  recit- 
als in  a  deed  are  conclusive  upon  the 
grantee,  and  no  resulting  trust  can  be 
raised  in  his  favor  in  opposition  to  the  ex- 
press terms  of  the  conveyance.     lb,  356. 

See  Deed,  Lease,  Mortgage,  Trust. 
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III.  Diisolution  of  a  Copartnership. 

1.  Notice  required. 

IV.  Liability  of  a  Copartnership. 
V.  Actions. 

1.  By  a  Copartnership. 

2.  Against  a  Copartnership. 

3.  Among  Copartners. 
VI.  Surviving  Copartuere. 

VII.  Dormant  Copartners, 


I.   In  general. 

1.  The  law  of  Louisiana  requires  a 
partnership  contract  to  be  in  writing ;  the 
law  of  California  does  not.  It  was  held 
that  a  verbal  contract  of  copartnership 
entered  into  in  Louisiana,  to  be  executed 
in  California,  was  valid.  Toung  v.  Pear- 
son, 1  Cal.  450. 

2.  A  contracted  with  the  owner  of  a 
ranch  to  take  the  ranch  under  his  charge, 
and  to  take  care  of  it  to  the  best  of  his 
ability ;  and  the  owner  stipulated  in  rec- 
ompense for  his  services,  to  give  him  one- 
fourth  part  of  all  the  increase  of  the  cattle 
upon  the  ranch,  when  parted  at  the  end  of 
fivp  years.  It  was  held,  that  the  true 
construction  of  the  contract  gave  no  pres- 
ent interest  in  the  live  stock  to  A,  but 
only  to  acquire  a  determinate  interest, 
after  the  performance  of  all  the  stipula- 
tions on  his  part,  and  that  these  could  not 
be  completed  until  the  expiration  of  five 
years  from  the  execution  of  the  contract. 
Fitch  V.  Brockman,  4  Cal.  362. 

3.  Tenant^  in  common,  or  partners, 
have  a  right  to  acquire  their  cotenants,  or 
copartners*  interest,  by  purchase  under  an 
execution  sale,  there  being  nothing  in 
their  relations  to  forbid  it.  Gunter  v. 
Lafan,  7  Cal.  593. 

4.  A  executed  a  note  and  mortgage  to 
B.  Subsequently  A  and  B  entered  into 
partnership  in  the  livery  business.  A  was 
to  furnish  the  stable,  hay  and  grain,  and 
board  B,  and  B  was  to  attend  the  stable, 
the  profits  to  be  equally  divided,  and  the 
share  of  A  was  to  be  applied  in  discharge 
of  the  note.  B  received  the  sum  of  $396, 
A's  share  of  the  profits  of  the  business,  and 
then,  after  maturity,  assigned  the  note  and 
mortgage  to  C.  C  brought  suit  against  A 
for  the  whole  amount.  A  plead  payment 
and  set  off:  held,  that  A  was  entitled  to 
the  credit  of  the  payment.  Mount  v. 
Chapman,  9  Cal.  296. 


5.  A  partnership  as  between  the  part- 
ners themselves  may  be  defined  to  be  a 
contract  of  two  or  more  persons  to  unite 
their  property,  labor  and  skill,  or  some  of 
them,  in  the  prosecution  of  some  joint  and 
lawful  business,  and  to  share  the  profits 
in  certain  proportions.  Gray  v.  Palmer, 
9  Cal.  638. 

6.  A  partnership  may  exist  in  purchase 
and  sale  of  lands.  But  such  a  partner^ 
ship  can  only  exist  where  the  contract  is 
reduced  to  writing.  And  it  is  not  neces- 
sary that  the  partners  should  be  jointly 
concerned  in  the  original  purchase,  where 
the  interests  of  the  partners  are  afterwards 
mingled.  But  the  partners  must,  by  the 
contract,  be  jointly  concerned  in  the 
future  sale.  Gray  v.  Palmer,  9  Cal.  639 ; 
Laffan  v.  NagUe,  9  Cal.  678. 

7.  It  does  not  matter  in  whose  name 
the  real  estate  is  held ;  he  is  only  a  trustee 
for  the  partnership,  and  for  the  purpose  of 
disposal  and  distribution,  it  is  to  be  treated 
as  personal  estate.  Gray  v.  Palmer,  9 
Cal.  639. 

8.  Where  one  of  the  two  holders  of  the 
leasehold,  holding  in  partnership,  pui^ 
chases  the  fee  in  his  own  name  and  with 
his  own  money,  it  enures  equally  to  the 
benefit  of  the  other,  to  which  he  becomes 
entitled,  on  payment  of  his  proportion  of 
the  purchase  money.  Laffan  v.  Naglee,  9 
Cal.  682. 

9.  A  and  B  entered  into  an  agreement, 
in  which  it  was  stipulated  that  A  should 
advance  $12,000  for  the  purpose  of  putting 
up  a  brick  house  on  property  of  B,  held  by 
lease ;  and  B  was  to  convey  to  A  one-half 
interest  in  the  leased  premises ;  the  bal- 
ance of  the  cost  of  the  building  was  to  be 
borne  in  equal  proportion.  When  com- 
pleted, B  was  to  rent  the  same,  and  pay 
over  to  A  one-half  of  the  rents.  Build- 
ings were  erected  at  a  cost  of  $48,000 — 
$30,000  paid  by  A,  and  $18,000  by  B — 
B  conveyed  one-half  of  the  premises  to  A: 
held,  that  A  and  B  were  partners.    /& 

10.  The  interest  of  one  partner  in  the 
partnership  chattels  is  the  subject  of  levy 
and  sale  of  the  sheriff  on  an  execution 
against  one  of  the  partners.  WaMman 
V.  Broder,  10  Cal.  380 ;  Jonez  v.  Thomp- 
son,  12  Cal.  198. 

11.  Where  C,  T.,  S.  P.,  J.  P.  and  W. 
were  partners  in  the  ownership  of  a  saw- 
mill, and  carrying  on  the  mill  business, 
and  subsequently  they  executed  an  instni- 
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menty  C,  T.  and  W.  of  the  first  part,  and 
S.  P.  and  J.  H.  P.  of  the  second  part, 
which  ran  as  follows :  "  The  party  of  the 
first  part  have  bargained,  sold,  and  by 
these  presents  do  convey  unto  the  party 
of  the  second  part  all  their  right,  title  and 
interest  in  and  to  a  certain  saw-mill,"  etc., 
and  this  was  followed  with  certain  stipula- 
tions as  to  the  manner  of  payment  of  the 
consideration  money,  with  a  condition  that 
if  the  party  of  the  second  part  fail  to 
comply,  then  the  property  to  be  delivered 
Dp  to  the  party  of  the  first  part,  to  be 
used  and  disposed  of  to  pay  the  consider- 
ation: held,  that  the  conveyance  of  the 
property  is  not  in  any  degree  dependent 
upon  the  performance  of  the  conditions. 
The  transfer  is  in  present!.  OayUm  v. 
Walker,  10  CaL  455. 

12.  Such  an  agreement  as  that  here  set 
out  is  a  bar  to  an  action  by  bill  of  one  of 
the  partners  against  the  others  for  an  ac- 
count and  dissolution  and  sale  of  the  part- 
nership property.     Ih,  456. 

13.  When  plaintiff  did  not  contribute 
anything  as  partner,  or  claim  to  be  such, 
aod  apparently,  both  by  words  and  acts, 
abandoned  the  concern  and  all  participa- 
tion therein,  he  cannot  claim  to  be  a  part- 
ner in  the  profits  of  the  adventure,  when 
he  could  not  have  been  held  responsible 
to  defendants  for  losses.     Ih, 

14  Where  mining  claims  were  held  in 
poasession  by  the  partners  and  associates 
of  the  plaintifi^,  they,  as  such  partners, 
were  tenants  in  common,  and  it  is  well 
settled  that  the  possession  of  one  partner, 
or  tenant  in  common,  is  the  possession  of 
alL     Waring  v.  Crow,  11  Cal.  371. 

15.  Where  the  tenant  in  common,  or 
partner,  goes  away,  and  remains  absent 
from  the  premises,  leaving  his  associates 
in  possession,  it  creates  no  presumption  of 
abandonment ;  nor  does  his  refusal  to  pay 
or  delay  in  papng  the  expenses  of  the 
business  or  the  assessments  create  of  itself 
a  forfeiture.     Ih, 

16.  The  mere  passive  acquiescence  of 
the  other  partners,  or  tenants  in  common, 
in  a  sale  of  the  interest  of  the  plaintiff  by 
a  party  having  no  title,  cannot  confer  any 
upon  Uie  vendee.    Ih,  372. 

17.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plaintiff's 
ditdk,  the  deposition  of  one  of  the  part- 
ners in  the  ditch  was  taken  by  the  plaint- 
iff; and  subsequently,  and  before  the  trial, 

21 


the  witness  conveyed  by  deed  his  interest 
in  the  ditch  to  plaintiff:  he]d,  that  such 
deed  of  conveyance  did  not  pass  the  wit- 
ness' right  to  the  damages,  and  hence  he 
was  an  incompetent  witness.  Kimball  v. 
GearhaH,  12  Cal.  46. 

18.  The  failure  of  one  partner  in  a 
ditch  to  pay  his  proportion  of  the  ex- 
penses of  the  concern,  does  not  forfeit  his 
right  in  the  common  property.     lb,  47. 

19.  The  sheriff  can  only  seize  and  sell 
the  interest  and  right  of  the  judgment 
partner  therein,  subject  to  the  prior  rights 
and  liens  of  the  other  partners  and  the 
joint  creditors  therein.  Jones  v.  Thomp- 
son, 12  CaL  198. 

20.  J.  filed  his  bill  in  the  district  court 
against  T.,  alleging  a  partnership  between 
them,  and  praying  for  an  account  of  the 
partnership  property.  Subsequently,  J. 
filed  a  petition  in  the  same  court,  setting 
forth  the  bill,  and  also  that  L.  T.  B.  and 
H.  B.  had  obtained  judgment  against  T., 
the  defendant,  and  that  execution  had  is- 
sued on  the  judgment,  and  was  levied  on 
the  partnership  property  of  the  plaintiff 
and  defendant,  and  that  the  sheriff  was 
about  to  sell  the  property.  The  petition 
prayed  that  L.  T.  B.  and  H.  B.  might  be 
made  parties,  and  that  an  injunction  might 
issue  against  L.  T.  B.  and  H.  B.  and  the 
sheriff:  held,  that  on  the  appeal  of  the 
case  to  this  court,  it  does  not  lie  in  the 
mouth  of  J.  and  T.  to  say  that  L.  T.  B. 
and  H.  B.  are  not  parties  to  the  suit  and 
have  no  right  of  appeal.     lb. 

21.  In  such  case,  the  decree  should  not 
order  a  private  sale  of  the  firm  property. 
lb.  200. 

22.  Plaintiffs  and  one  C,  partners  in 
the  mercantile  business,  purchased  of  de- 
fendant goods  on  credit,  which  were  short- 
ly afterwards  sold  by  plaintiff  and  his  co- 
partner at  a  sacrifice,  and  the  proceeds 
immediately  invested  in  a  homestead  in 
the  name  of  C,  who  was  the  brother-in- 
law  of  plaintiff.  Defendant  subsequently 
caused  plaintiffs  to  be  arrested  upon  the 
charge  of  cheating,  from  which  arrest  they 
were  discharged.  Afterwards,  defendant 
caused  plaintiff  and  C.  to  be  arrested  on 
a  charge  of  concealing  property  with  in- 
tent to  defraud  and  delay  their  creditors. 
The  charge  was  dismissed  as  to  plaintiff, 
and  C.  was  sent  up  to  the  criminal  court 
to  answer.  Plaintiff  thereupon  brought 
his  action  against  defendant  for  malicious 
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prosecution:  held,  that  if  plaintiff  was 
entitled  to  any  damage,  he  could  recover 
only  the  actual  damage  which  he  sustained 
by  the  arrest.  Sears  v.  Hathaway,  12 
Cal.  278, 

23.  If  in  any  case  one  partner  can  as- 
sign to  another  partner  his  interest  in  a 
a  firm  claim,  and  then  become  a  witness 
for  him,  he  cannot  when  the  claim  is  for 
goods  sold  and  delivered,  because  this  is 
an  unliquidated  demand  within  the  code. 
Cravens  v.  Dewey,  13  Cal.  42. 

24.  Plaintiff  and  defendant  were  part- 
ners in  the  purchase  of  mining  claims. 
Defendant  was  the  active  partner,  and  ac- 
quainted with  the  value  of  a  certain  claim 
owned  by  the  firm,  plaintiff  being  igno- 
rant of  its  value.  Plaintiff  sold  his  inter- 
est in  this  claim  to  defendant  for  greatly 
less  than  its  value :  held,  that  in  a  suit  by 
plaintiff  against  defendant  to  set  aside  this 
sale  for  fraud,  and  for  an  account,  etc.,  an 
averment  that  defendant  is  indebted  to 
plaintiff  on  the  account  in  a  sum  greater 
than  that  paid  by  defendant  for  the  mining 
claim,  is  in  effect  an  offer  to  place  defend- 
ant in  statu  quo  as  per  rule  of  law.  Watts 
V.  White,  13  Cal.  325. 

25.  If  a  party  fails  to  pay  taxes,  per- 
mits the  premises  to  be  sold,  and  buys 
them  in,  he  can  derive  no  benefit  from  the 
sale ;  except  that,  in  equity,  the  amount 
paid  would  probably  be  considered  an  ad- 
vance to  the  judgment  debtor,  and  this 
though  the  premises  were  bid  in  by  one 
of  two  partners,  while  the  possession,  un- 
der the  sheriff's  sale,  was  by  both  part- 
ners. The  duty  to  pay  the  tax  was  sev- 
eral as  well  as  joint.  Kelsey  v.  Abbott,  13 
Cal.  619. 

26.  Where  a  broker  buys  wheat  for  E. 
and  II.  with  their  funds,  and  an  agree- 
ment is  made  between  the  three  that  the 
broker  shall  dispose  of  the  wheat,  and 
that  the  profits  shall  be  equally  divided, 
the  broker  is  neither  partner  nor  joint 
owner  of  the  wheat.  Hanna  v.  Flint,  14 
Cal.  75. 

27.  M.  and  B.,  the  plaintiff,  were  part- 
ners in  a  ranch  and  hotel.  The  ranch  was 
public  land,  taken  up  under  the  State  law 
in  the  name  of  M.  M.  sells  one-half  to 
B.,  taking  a  mortgage  back,  B.  agreeing 
to  pay  certain  firm  debts.  This  sale  and 
agreement  were  afterwards  canceled,  and 
B.  sold  M.  one-half  the  ranch.  Defend- 
ant, Myers,  agrees  to  buy  of  B.  his  half 


of  the  ranch ;  goes  into  possession,  but 
afterwards  refiises  to  buy,  and  buys  the 
half  from  O.,  who  bought  the  whole  of  M. 
At  the  time  of  this  last  purchase  O.  and 
M.  knew  of  B.'s  title :  held,  that  a  bill  in 
equity  by  B.  against  M.,  O.  and  Myers 
for  an  account  of  the  partnership  between 
M.  and  B.,  and  for  a  decree  establishing 
plaintiff's  right  to  the  ranch,  does  not  lie ; 
that  his  remedy  at  law  for  his  half  of  the 
ranch  against  M.  or  any  one  claiming  un- 
der him,  with  notice  of  his  title,  is  clear ; 
and  that  M.  would  be  estopped  from  dis- 
puting the  title.  Bru8?i  v.  Maydwdl,  14 
Cal.  209. 

28.  In  such  case,  the  claim  of  plaintiff 
to  the  ranch  does  not  depend  at  all  chi  the 
settlement  of  the  partnership.  The  sale 
by  M.  to  plaintiff  divested  the  ranch  of 
its  character  as  partnership  property,  and 
the  reconveyance  by  plaintiff  to  M.  of  one- 
half  made  them  tenants  in  common.  As 
A  makes  no  defense  to  the  bill,  it  is  good 
as  against  him  for  an  account     lb. 

29.  The  defendant  in  such  case  cannot 
afterwards  in  equity  enjoin  the  collection 
of  this  judgment,  and  set  off  against  it  a 
claim  against  one  of  the  partners,  on  the 
gi'ound  that  in  fact  this  partner  was  the 
sole  owner  of  the  property,  and  alone  en- 
titled to  damages.  The  judgment  is  con- 
clusive as  to  the  joint  ownership.  Collins 
V.  Butler,  14  Cal.  229. 

30.  Equity  will  not  set  off  the  claim  of 
an  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment;  and 
if  the  judgment  be  partnership  assets,  the 
individual  creditor  has  no  claim  to  any 
part  of  it  until  adjustment  of  the  firm  ac- 
counts.    Jb.  230. 

31.  Among  the  powers  most  ordinarily 
exercised  by  partners  is  the  jus  disponen- 
di,  or  the  power  which  each  partner  has, 
individually,  of  disposing  of  the  joint  stock 
or  merchandise.  When  the  assignment  is 
bona  fide,  the  power  of  one  partner  to 
transfer  the  whole  as  well  as  a  part  of  the 
partnership  effects  cannot  be  doubted. 
Forbes  v.  Scannell,  13  Cal.  289. 

32.  Where  the  trustees  of  an  assign- 
ment employ  the  partner  assigning  to  aid 
them  in  winding  up  the  concern,  and  pay 
him,  and  allow  his  wife  some  furniture, 
etc.,  it  is  not  proof  of  fraud  in  the  assign- 
ment, there  being  no  evidence  that  these 
benefits  were  promised  at  the  time  of  the 
assignment,     lb. 
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33.  Each  corporator  is  a  principal 
debtor,  and  not  a  mere  surety  for  the  cor- 
poration, and  in  relation  to  the  creditors 
of  the  corporation  stand  on  the  same  foot- 
ing as  if  it  were  an  ordinary  partnership. 
Malehtmne  Hill  Canal  Co,  v.  Woodbury^ 
14  Cal.  267. 

34.  Voluntary  associations  for  mutual 
relief  in  sickness  or  distress,  by  funds 
raised  by  initiation  fees,  fines,  dues,  etc., 
are  partnerships,  and  may  be  dissolved  by 
a  court  of  equity  if  they  improperly  ex- 
clude a  member.  Gorman  v.  JRussell,  14 
CaL  535. 

35.  If  such  an  association  exclude  a 
member  from  its  meetings  because  he  re- 
fuses to  take  an  oath  to  be  administered 
by  the  president,  which  oath  was  not  re- 
quired by  the  constitution  and  by-laws, 
and  is  foreign  to  the  object  of  the  associa- 
tion, it  is  ground  for  a  dissolution.    lb,  536. 

36.  In  ejectment  for  an  interest  in  a 
mining  claim,  the  answer  being  a  general 
denial,  defendant  cannot  defeat  the  action 
by  showing  the  claim  to  be  partnership 
property.  Any  rights  defendants  may 
have  in  the  premises,  growing  out  of  the 
partnership,  must  be  asserted  in  equity ; 
particularly  as  the  legal  title  in  this  ca^e 
is  in  the  plaintiff.  Lowe  v.  Alexander,  15 
Gal.  302. 

37.  In  an  action  against  a  sheriif  for 
seizing  and  selling  certain  personal  proj}- 
erty,  alleged  to  belong  to  plaintiff,  under 
an  execution  against  one  Teal,  it  being 
averred  in  the  answer  that  the  property 
belonged  to  the  said  Teal :  held,  that 
evidence  tending  to  prove  that  it  was  the 
partnership  property  of  Teal  and  plaint- 
iff was  proper;  and  that  if  they  were 
partners  and  as  such  owned  the  property, 
plaintiff  could  not  recover.  Hughes  v. 
Boring,  16  Cal.  82. 


n.  Evidence  of  Copartnership. 

38.  It  is  error  to  admit  evidence  to 
prove  copartnership  by  general  reputation. 
Sinclair  v.  Wood,  3  Cal.  100. 

39.  Partnership  must  be  proved  like 
any  other  fact,  aud  cannot  be  established 
by  mere  surmise  or  innuendo.  Hudson  v. 
Siman,  6  Cal.  455. 

40.  In  an  action  against  a  partnership 
and  in  order  to  prove  that  one  of  the  de- 


fendants was  a  partner,  it  is  incompetent 
to  ask  a  witness,  whether  from  what  he 
saw  while  working  for  the  firm,  and  from 
the  acts  of  the  particular  defendant  dur- 
ing that  time,  he  was  a  partner.  Turner 
y.  Mcllhaney,  8  Cal.  579. 

41 .  Common  report  can  only  be  admis- 
sible to  prove  a  partnership  first  in  corrob- 
oration, and  second  to  prove  knowledge  of 
it  on  the  part  of  the  plaintiff.     Ih, 

42.  Parties  may  form  a  universal  part- 
nership, but  the  same  would  not  be  held 
to  exist  unless  the  intention  was  clearly 
expressed.  The  evidence  to  establish 
such  a  partnership  after  the  death  of  one 
of  the  alk^ged  partners,  should  be  clear 
and  full  and  not  subject  to  doubt  Gray 
V.  Palmer,  9  Cal.  639. 

43.  As  the  relation  sustained  by  the 
tenant  purchasing  the  fee  to  his  cotenant 
or  partners  is  one  of  confidence,  the  proof 
that  the  latter  had  waived  his  right  must 
be  clear,  and  the  burthen  of  proof  rests 
upon  the  tenant  purchasing.  Laffan  v. 
Naglee,  9  Cal.  682. 

44.  Where  three  persons  are  sued  on  a 
promissory  note  given  by  one  of  the  par- 
ties in  the  name  of  all  as  partners,  and  the 
evidence  fails  to  show  the  partnership  or 
the  authority  of  the  party  making  the  note 
to  bind  all,  and  one  of  the  parties  is  non- 
suited, and  judgment  taken  against  the 
other  two :  held,  that  there  is  no  error  in 
such  judgment.  Stoddard  v.  Van  Dyke, 
12  Cal.  438. 


III.  Dissolution  of  a  Copartnership. 

45.  Where  on  the  settlement  of  a  part- 
nership a  mistake  occurs,  and  both  parties 
were  ignorant  or  had  equal  knowledge  of 
or  equal  opportunities  of  knowing  the 
mistake,  and  there  had  been  no  fraud  or 
concealment,  equity  will  not  correct  the 
mistake.     Belt  v.  Mehen^  2  Cal.  159. 

46.  A  contract  contained  a  covenant 
for  stipulated  damages,  and  by  the  same 
contract  the  parties  were  constituted  part- 
ners :  it  was  held,  that  in  an  action  on  said 
contract,  that  the  legal  demand  for  dam- 
ages could  be  joined  with  the  equitable 
demand  for  a  dissolution.  Stone  v.  Fouse, 
3  Cal.  294. 

47.  If  damages  accrue  in  an  action  on 
the  dissolution  of  a  copartnership,  they 
can  be  settled  by  the  court  if  liquidated, 
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and  if  not,  an  issue  can  be  framed  to  have 
them  ascertained.     lb* 

48.  A  consignment  of  merchandise  was 
made  to  defendants  as  partners ;  afler  the 
dissolution  of  the  partnership,  two  sales  of 
a  portion  of  the  merchandise  were  made ; 
one  by  each  partner,  who  severally  re- 
ceived the  money:  it  was  held,  that  the 
partnership  continued  for  the  purpose  of 
fulfilling  engagements,  and  that  the  de- 
fendants were  jointly  liable.  Johmon'  v. 
ToUen,  3  Cal.  346. 

49.  A  bill  being  filed  for  the  purpose  of 
securing  the  assets  of  the  partnership  and 
having  them  distributed  to  the  creditors, 
a  court  of  chancery  will  carry  it  out  without 
regard  to  any  attempt  on  the  part  of  the 
partners  to  evade  or  defeat  it  Adams  v. 
Haskell,  6  Cal.  116. 

50.  In  a  case  where  one  partner  has 
filed  his  bill,  and  a  dissolution  has  been 
judicially  declared,  and  a  receiver  ordered 
to  make  a  pro  rata  distribution  of  the  as- 
sets among  the  creditors,  they  are  not  pre- 
vented from  resorting  to  adverse  proceed- 
ings and  thereby  gaining  a  preference. 
Adams  v.  JIackett,  7  Cal.  199  ;  Adams  v. 
Woods,  9  Cal.  25. 

51.  Creditors  of  a  partnership  have  no 
interest  in  a  partnership  suit  or  proceed- 
ing for  account  and  dissolution,  until  after 
a  decree  of  dissolution,  and  that  in  the 
mean  time  they  may  pursue  their  reme- 
dies at  law,  and  thereby  secure  a  preference 
or  lien  upon  the  partnership  assets.  Ad- 
ams V.  Woods,  8  Cal.  156 ;  Naglee  v.  Min- 
turn,  8  Cal.  544. 

52.  In  a  suit  for  a  dissolution  of  part- 
ner.'^hip,  the  appointment  of  a  receiver  is 
only  a  means  to  attain  the  end  contem- 
plated by  the  plaintiff,  and  so  is  the  em- 
ployment of  counsel  by  the  receiver.  Ad- 
ams V.  Woods,  8  Cal.  316. 

53.  It  is  a  very  dangerous  practice  to 
go  behind  stated  accounts,  especially  as 
between  partners  who  alone  understood 
their  complicated  affairs,  and  the  mode  in 
which  their  books  are  kept.  If  all  part- 
nership books  were  well  and  carefully 
kept  upon  the  same  system,  then  the  prac- 
tice of  opening  up  accounts  would  not  be  so 
doubtful  Branger  v.  Chevalier,  9  Cal.  3 6 1 . 


1.  NoHce  required. 
54.  The  question  of  notice  of  the  dis- 


solution of  a  partnership  is  a  fact  for  the 
jury  under  the  charge  of  the  court  £abe 
V.  Wells,  3  Cal.  151. 

55.  To  afiPect  the  rights  of  one  dealing 
with  a  partnership  firm,  actual  notice  of 
its  dissolution  must  be  brought  home  to 
him.     Johfison  v.  Totten,  3  Cal.  347. 

56.  Where  proof  has  been  given  that 
a  newspaper  containing  notice  of  a  disso- 
lution of  a  partnership  between  the  de- 
fendants was  taken  by  the  plaintifik  at  the 
time,  it  is  not  error  to  admit  in  evidence 
other  papers  not  taken  by  them,  by  way 
of  establishing  the  publication  of  the  no- 
tice, and  raising  the  presumption  of  their 
actual  knowledge  of  the  fact  Treadwell 
V.  Wells,  4  Cal.  262. 

57.  The  publication  of  dissolution  in  a 
paper  taken  by  the  plaintifiTs,  is  a  fact 
from  which  the  jury  may  infer  actual  no- 
tice. The  court  has  no  right  to  charge 
the  jury  in  regard  to  conclusions  of  &ct 
lb.  263. 

58.  An  ostensible  partner  retiring  from 
the  firm  must  give  notice  of  his  retire- 
ment, or  he  will  be  liable  to  creditors  of 
the  continuing  firm  on  contracts  made  by 
them  afler  his  retirement  Williams  v. 
Bowers,  15  Cal.  321. 


IV.   Liability  or  a  Copabtnership. 

59.  Where  a  foreign  miner,  subject  to 
a  license  tax,  was  employed  by  one  of  a 
partnership  to  work  in  the  mines,  which 
were  the  partnership's  property :  held,  that 
the  employer  and  not  the  partnership  was 
liable  for  the  tax.  Meyer  v.  Larkin^  3  CaL 
405. 

60.  When  a  partner  makes  a  note  in 
the  name  of  a  copartnership,  it  will  render 
all  the  partners  liable  to  a  bona  fide  holder, 
although  it  has  no  relation  to  the  partner- 
ship business,  and  the  other  partners  were 
wholly  ignorant  of  the  transaction,  and 
were  even  intentionally  defrauded  by  the 
copartner.  Rick  v.  Davis,  4  Cal.  22  ;  6 
Cal.  141. 

61.  It  is  not  error  to  instruct  a  jury  that 
if  sufficient  time  had  elapsed  between  the 
dealings  of  the  plaintifiTs  with  the  old  firm 
and  their  subsequent  transactions  with  the 
new  firm  to  put  a  reasonable  man  on  in- 
quiry, they  might  be  treated  as  new  deal- 
ers.    TreadweU  v.  Wells,  4  Cal.  263. 

62.  One  partner  cannot  bind  his  cch 
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partner  by  a  submission  of  partnership 
matters  to  arbitration  ;  it  does  not  follow 
tbat  such  submission  would  not  be  good  as 
against  himself.  Jonet  v.  Bailey^  5  Cal. 
346. 

63.  The  authority  to  sign  a  name  to 
partnership  articles  is  not  authority  to 
sign  a  promissory  note,  where  the  money 
was  used  in  carrying  on  the  joint  operar 
tions.      Washhum  v.  Alden,  5  Cal.  464. 

64.  Where  a  mining  company,  liot  in- 
eorporated,  forms  a  trading  partnership 
with  an  individual  under  a  firm  name, 
each  member  of  the  company  is  a  mem- 
ber of  the  firm.  Jiick  y.  Davis,  6  Cal. 
163. 

65.  The  obligation  of  the  assignee  of  a 
bond  for  a  title  is  not  affected  by  the  fact 
(hat  the  land  was  partnership  property  of 
the  assignor  and  assignee,  where  it  was 
not  so  held  out  to  the  world,  and  where 
the  partnership  was  unknown  to  the  cred- 
itors.    Connelly  v.  Peck,  6  Cal.  353. 

66.  A  power  of  attorney  authorizing 
the  agent  "  to  settle  all  partnership  debts, 
accounts  and  demands,  and  all  other  ac- 
counts and  demands  now  subsisting,  or 
which  may  hereafter  subsist  between  me 
and  any  other  person  or  persons  what- 
ever," and  to  execute  releases  for  such 
purposes,  does  not  confer  upon  the  attor- 
ney a  power  to  release  a  covenant  of 
guarantee  made  to  the  principal  and 
others  jointly  for  the  payment  of  rent 
and  purchase  money  of  propei*^  sold  by 
them  as  tenants  in  common.  Johnson  v. 
Wright,  6  Cal.  375. 

67.  In  such  a  case  Uie  debt  guaranteed 
is  not  a  partnership  debt,  nor  does  it  fall 
within  the  provision  of  the  power  refer- 
ring to  demands  subsisting  **  between  me 
and  any  other  person  or  persons,**  which 
is  confined  to  demands  in  which  the  prin- 
cipal had  a  several  and  sole  interest     lb. 

68.  Where  an  order  was  drawn  on  a 
firm,  not  negotiable,  and  an  endorsement 
of  the  amount  due  was  made  by  one  of 
the  firm  so  as  to  render  it  negotiable,  it 
operated  as  a  release  of  the  firm  by  the 
holder,  and  as  an  acceptance  by  the  part- 
ner endorsing.  Garwood  v.  Simpson,  8 
Cal.  108. 

69.  Where  an  individual  doin^  business 
under  the  firm  name  of  "  D.  W.  &  Co." 
incurred  obligations  for  professional  serv- 
ices to  the  plaintiff,  an  attorney,  and 
pending  the  litigation  of  his  matters  form- 


ed a  partnership  with  two  others  under 
the  same  firm  name,  and  one  of  the  new 
members  of  the  firm  thus  formed  subse- 
quently dismissed  the  suit  in  the  firm 
name,  and  when  payment  for  the  services 
was  demanded  did  not  deny  the  liability 
of  the  firm,  but  refused  the  payment  and 
disputed  the  amount  charged :  held,  that 
the  firm  was  estopped  from  denying  their 
liability.     Burritt  v.  Dickson,  8  Cal.  115. 

70.  The  debt  of  a  partnership  must  be 
discharged  from  the  joint  property  before 
any  portion  of  it  can  be  supplied  to  the 
individual  debts  of  the  partners.  Chase 
V.  Steel,  9  Cal.  66. 

71.  The  fact  that  a  partner's  interest  is 
mortgaged  for  his  individual  debt,  for  the 
purchase  money  of  his  share  in  the  part- 
nership, is  immaterial.  He  can  only  mort- 
gage that  which  he  has,  viz. :  a  share  sub- 
ject to  partnership  debts.  Ih, 

72.  Partnership  property  is  bound  for 
partnership  debts  when  the  firm  is  in  ex- 
istence ;  and  it  continues  to  be  bound  for 
tliose  debts  ailer  the  sale  of  one  partner, 
especially  when  he  assumed  as  a  part  of 
the  transaction  of  puix;hase  the  payment  of 
those  debts.  Conroy  v.  Woods,  13  Cal.  631. 

73.  The  lien  of  partnership  creditors  is 
paramount  to  the  lien  of  individual  cred- 
itors.    Ih. 

74.  In  such  case  of  conflict  between 
the  individual  and  firm  creditors,  equity 
has  jurisdiction.     Ih.  634. 


V.  Actions. 
1.  By  a  Copartnership. 

75.  Where  the  tax  collector  levied  on 
the  property  of  the  partnership  for  the 
tax  due  by  the  foreigner  thus  employed, 
and  sold  the  whole  claim,  and  dispossessed 
the  plaintiff  (one  of  the  partners)  :  held, 
that  he  was  guilty  of  a  trespass,  for  which 
this  action  was  properly  brought.  Meyer 
V.  Larkin,  3  Cal.  405. 

76.  Where  the  plaintiff  sued  Asa  Hull 
&  Co.,  the  words  "  &  Co."  might  well  be 
treated  as  surplusage,  and  the  action  pro- 
ceed as  against  Hull  alone.  No  injury 
could  occur  from  this  course,  as  Hull,  if 
he  has  copartners  in  the  transaction,  can 
force  them  to  contribute  their  portion. 
MuUiken  v.  Hull,  5  Cal.  246. 
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77.  Where  one  partner  sues  for  an  in- 
jury to  the  partnership  property,  and 
makes  his  copartner  a  defendant  for  want 
of  his  consent  to  join  as  plaintiff,  the  re- 
coyer^  must  be  entire  for  the  whok  injury. 
Nightingale  v.  Scannell,  6  Cal.  509. 

78.  In  such  a  case,  the  partner  recover- 
ing is  liable  to  account  to  his  copartner 
defendant ;  and  the  latter  being  immedi- 
ately interested  in  the  event  of  the  suit  is 
not,  therefore,  a  competent  witness  for  the 
plaintiff.     lb. 

79.  Where  a  partnership  exists  between 
two  persons  in  the  purchase  of  goods,  and 
they  subsequently  bring  suit  to  recover 
their  value  from  a  trespasser  who  has 
seized  them :  held,  that  one  partner  is 
competent  to  execute  a  release  in  the 
name  of  himself  and  copartner.  Perlherg 
v.  Gorham,  10  Cal.  125. 

80.  Where  two  persons  sue  as  partners 
in  possession  for  a  trespass  on  firm  prop- 
erty, the  judgment  in  their  favor  is  firm 
assets.  The  fact  is,  joint  title  as  partners 
to  the  damages  is  in  issue  and  adjudicated. 
Collins  V.  Butler,  14  Cal.  228. 


2.  Against  a  Copartnership, 

81.  In  an  action  against  partners,  judg- 
ment can  only  be  had  against  those  served 
with  process.  Ingraham  v,  Grildemeester, 
2  Cal.  89. 

82.  Where  a  complaint  in  an  action  on 
a  promissory  note  executed  by  two  de- 
fendants averred  that  the  defendants  were 
partners,  and  that  the  note  was  executed 
by  them,  and  the  answer  simply  denied 
that  the  defendants  were  partners,  and  did 
not  deny  that  they  executed  the  note :  held, 
that  the  averment  of  partnership  was  im- 
material, and  that  plaintiff  was  entitled  to 
judgment  on  the  pleadings.      Whitwell  v. 

Thomas,  9  Cal.  500. 

83.  Where  the  defendant's  partners 
employed  defendant  on  an  agreement  that 
a  portion  of  his  wages  should  be  retained 
by  plaintiff  until  a  certain  sum  had  accu- 
mulated, when  plaintiff  should  be  admit- 
ted as  a  partner ;  and  defendants  subse- 
quently, but  before  the  sum  had  accumu- 
lated, dissolved  partnership :  held,  that  the 
defendants,  by  their  own  acts,  having  vio- 
lated the  special  contract  by  dissolving 
their  copartnership,  the  plaintiff  was  at 


liberty  to  sue  on  the  special  contract  for 
damages,  or  declare  for  the  value  of  his 
work  and  labor.  Adams  v.  Pugh,  7  Cal. 
151. 


3.  Among  Copartners. 

84.  The  provision  of  the  code  which 
permits  an  arrest  of  a  debtor  in  certain 
cases  does  not  apply  in  the  case  of  one 
partner  suing  to  recover  money  received 
by  another.  Soul^  v.  Haywardy  1  Cal. 
346. 

85.  A  being  the  owner  of  an  invoice  of 
goods  in  the  city  of  New  York,  sold  one- 
half  interest  therein  to  B,  with  an  aminge- 
ment  that  the  latter  should  proceed  to  San 
Francisco,  and  there  dispose  of  the  8ame 
on  joint  account :  held,  that  this  constitute 
ed  a  partnership  between  them,  and  that 
B  was  not  subject  to  arrest  in  an  action 
by  A  to  recover  a  part  of  the  proceeds  of 
the  sales.     Ih. 

86.  A  complaint  was  filed  to  compel  a 
copartnership  account,  and  contained  suf- 
ficient to  cajl  upon  the  defendants  for  an 
account  as  to  a  particular  branch  of  their 
business,  but  was  in  other  respects  artifi- 
cially drawn  and  insufficient,  and  a  demur- 
rer was  filed  to  the  whole  complaint ;  it 
was  held  that  the  demurrer  must  be  over- 
ruled.    Young  v.  Pearson,  1  Cal.  448. 

87.  In  an  action  by  one  partner  for  a 
diSv<iolution  of  the  partnership,  and  an  ac- 
count, etc.,  alleging  that  dividends  of  prof- 
its were  to  be  made  at  stated  periods,  the 
court  may  decree  the  payment  of  the  sum 
due  for  such  dividends  before  final  distri- 
bution of  the  assets.  C  Conner  v.  Starkj 
2  Cal.  155. 

88.  One  partner  cannot  sustain  an  ac- 
tion against  his  copartner  for  the  delivery 
of  personal  property  belonging  to  the  part^ 
nership.     Buckley  v.  Carlisle,  2  Cal.  420. 

89.  A  copartnership  contract  contained 
a  covenant  also  for  damages ;  it  was  held, 
that  one  partner  could  not  sue  the  other 
for  damages  without  seeking  an  account 
and  dissolution.  Stone  y.  Fouse,  3  Cai. 
294. 

90.  Partners  cannot  sue  one  another  at 
law  for  any  of  the  business  or  undertak- 
ings of  the  partnership.  This  can  only 
be  done  in  chancery,  by  asking  a  dissolu- 
tion and  an  account  Stone  v.  Fouse^  3 
CaL  294 ;  Nugent  v.  Locke^  4  CaL  320 ; 
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Wilson  V.  Lassen^  5  Cal.  116;  Bamstead 
V.  Empire  Mining  Co.^  5  Cal.  299. 

91.  A  and  B  were  in  partnerahip ;  B 
took  forcible  possession  of  the  property, 
and  sold  it  to  C  and  D.  It  was  afterwards 
held  that  A  cannot  maintain  an  action 
for  the  partnei*ship  property  and  profits 
against  B,  C  and  D.  Mason  v.  Tipton^  4 
Cal.  276. 

92.  It  is  no  defense  to  a  note  given  by 
one  partner  to  another  for  his  interest  in 
land  held  jointly  by  both,  that  the  payee 
of  the  note  had  deceived  his  partner,  the 
maker,  in  the  division  of  the  partnership 
stock,  and  was  indebted  therefor  in  an 
amount  equal  to  or  greater  than  the  sum 
due  on  the  note.  Case  v.  Maxey,  6  Cal. 
277. 

93.  Where  the  plaintiffs  and  defendant's 
entered  into  a  partnership,  by  the  terms 
of  which  the  plaintiflTs  were  to  advance  a 
certain  sum  of  money  and  materials  for  a 
saw  mill,  which  they  did,  and  the  defend- 
ants removed  the  materials  furnished  by 
plaintifis,  and  appropriated  the  same,  in- 
cluding the  money,  to  their  own  use :  held, 
that  the  plaintiffs  had  a  right  to  sue  there- 
for at  law,  and  for  damages  caused  by 
defendants'  violation  of  the  partnership 
agreement.  Crosby  v.  McDermitt,  7  Cal. 
148. 

94.  A  decree  adjudging  that  a  partner- 
ship existed  between  two  of  the  parties  to 
the  action,  and  that  another  partnership 
existed  between  one  of  them  and  another 
party  to  the  action,  each  partnership  em- 
bracing all  business  and  property,  both 
real  and  personal,  of  the  parties,  and  de- 
ciding that  the  one  partnership  is  subject 
to  the  other,  and  directing  an  account  to 
be  taken,  there  being  other  parties  to  an 
action  representing  the  interest  of  one  of 
the  partners  in  each  partnership,  is  inter- 
locutory, and  not  final.  Gray  v.  Palmer, 
9  Cal.  635. 

95.  Such  a  decree  does  not  ascertain 
the  specific  sum  due  to  any  of  the  part- 
ners, nor  direct  the  disposition  of  the  part- 
nership property.  It  docs  not  settle  the 
present  condition  of  the  partners,  but  only 
the  original  terms  of  their  partnership. 

96.  Where  two  shareholders  in  a  com- 
pany sold  to  the  company  goods  to  a  large 
amount,  and  afterwards,  during  the  exist- 
ence of  the  company,  sold  their  stock  to 
A,  and  assigned  their  account  for  such 


goods  to  B,  who  sued  such  company  on 
said  account  by  attachment:  held,  that 
such  action  could  not  be  maintained,  there 
having  been  no  final  settlement  of  the 
partnership  accounts,  no  balance  struck, 
and  no  express  promise  on  the  part  of  the 
individual  members  to  pay  their  ascertain- 
ed proportion.  Ballard  v.  Kinney,  10  Cal. 
63. 

97.  The  superior  court  of  San  Fran- 
cisco had  jurisdiction  of  a  suit  to  settle 
the  accounts  of  a  partnership  formed  for 
the  purchase  of  mining  claim.^,  where  both 
parties  resided  in  said  city,  but  could  not, 
by  its  decree,  aflTect  the  title  to  or  any  in- 
terest on  the  claims  themselves.  Watts  v. 
White,  13  Cal.  325. 


VI.  Surviving  Copartner. 

98.  Where  the  surviving  partners  were 
entitled  to  the  possession  and  manage- 
ment of  the  partnership  effects,  the  only 
interest  that  the  heirs  could  have  in  the 
partnership  assets  was  the  net  interest 
of  their  ancestor,  after  the  partnership 
debts  were  all  paid.  Gray  v.  Palmer,  9 
Cal.  637. 

99.  A  surviving  partner  being  entitled 
to  the  possession  and  control  of  the  part- 
nership effects,  can  proceed  directly  in  the 
district  court  to  obtain  the  control,  and  to 
have  a  partition  of  the  real  estate  belong- 
ing to  the  partnership,  but  standing  in  the 
name  of  his  deceased  partner.     lb, 

100.  This  being  the  true  character  of 
partnership  real  estate,  the  surviving  part- 
ner has  an  equitable  lien  upon  it  for  his 
indemnity  against  the  debts  of  the  firm, 
and  for  the  balance  due  him.     lb.  639. 

101.  A  surviving  partner  has,  under 
the  statute  of  May,  1850,  regulating  the 
settlement  of  the  estates  of  deceased  per- 
sons, section  one  hundred  and  ninety- 
eight,  the  exclusive  right  of  po.-^session, 
and  the  absolute  power  of  disposition  of 
the  assets  of  the  partnership.  People  v. 
mU,  16  Cal.  118. 

102.  A  surviving  partner  has  a  right  to 
vote,  at  an  election  for  officers  of  a  cor- 
poration formed  under  the  general  incor- 
poration act  of  this  State,  of  1853,  the 
stock  in  liis  hands  as  assets  of  the  partner- 
ship^the  business  of  the  firm  being  un- 
settled,    lb. 
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103.  The  fact  that  a  portion  of  the  stock 
voted  by  such  surviving  partner  stood 
upon  the  books  of  the  corporation,  at  the 
time  of  the  election,  in  the  name  of  the 
deceased  partner  alone,  does  not  affect  the 
right  to  vote,  if  in  fact  the  stock  belonged 
to  the  partnership.     Ih,  119. 

104.  The  proviso  in  the  fifty-second 
section  of  the  act  to  regulate  the  settle- 
ment of  the  estates  of  deceased  persons, 
as  amended  by  the  act  of  April  2dd,  1855, 
extends  to  all  the  classes  of  persons  des- 
ignated in  the  section,  and  is  not  limited 
to  persons  embraced  within  the  tenth  class ; 
and  a  surviving  partner,  though  a  brother, 
where  the  partnership  existed  at  Uie  time 
of  the  death  of  the  intestate,  cannot  be  ad- 
ministrator of  the  estate.  Cornell  v.  Gal- 
lagher, 16  Cal.  367. 


VII.   Dormant  Copartners. 

105.  Where  one  of  the  mining  company 
acted  as  salesman  of  the  firm,  it  cannot  be 
pretended  that  he  was  a  dormant  partner, 
whose  acts  would  not  bind  the  firm.  Jitch 
V.  Davis,  6  Cal.  163. 

106.  There  may  be  a  dormant- partner- 
ship, in  the  purchase  and  sale  of  real 
estate,  as  between  the  partners  themselves ; 
but  as  between  the  partners  and  third  per- 
sons, the  law  in  regard  to  dormant  part- 
ners will  not  apply.  6rray  v.  Palmer,  9 
Cal.  639. 


CORONER. 

1.  Where  an  elizor  was  appointed,  and 
the  pleadings  did  not  show  that  there  was 
no  sheriff  or  coroner,  or  that  these  officers 
were  disqualified :  held,  that  the  appoint- 
ment being  made  by  a  judge  having  com- 
petent jurisdiction,  the  presumption  of 
law  is  that  he  faithfully  performed  his 
duty.     Tltmer  v.  BiUagram,  2  Cal.  522. 

2.  In  the  event  of  the  disqualification  of 
the  sheriff  and  coroner,  a  district  court  has 
the  right  to  appoint  an  elizor.  Even  if 
such  authority  was  not  conferred  by  stat- 
Hte,  the  court,  by  virtue  of  its  original 


jurisdiction,  has  the  power  to  appoint  a 
special  officer  to  execute  its  process.  WU' 
son  V.  Roach,  4  Cal.  367. 

3.  Strictly  speaking,  there  can  be  no 
vacancy  in  the  office  of  sheriff,  caused  by 
the  death,  removal,  or  resignation  of  Uie 
incumbent;  for,  upon  the  happening  of 
such  an  event,  the  coroner,  by  operation  of 
law,  becomes  sheriff.  People  v.  Phamix, 
6  Cal.  93. 

4.  The  coroner  only  holds  the  office  of 
sheriff,  ex  officio,  until  the  appointment 
of  a  new  sheriff  by  the  board  of  sopervis-' 
ors.     Ih, 

5.  In  trespass  against  a  sheriff,  the 
court  below,  on  plaintiff's  motion,  may 
order  a  special  jury  to  try  the  case,  in- 
stead of  the  regular  panel.  The  sheriff 
being  interested,  ought  not  to  summon  a 
jury;  and  there  being  no  coroner,  an 
elizor  may  be  appointed  to  summon  the 
jury.     Pacheeo  v.  Huneacher,  14  Cal.  124. 

6.  Defendant,  as  coroner  and  acting 
sheriff,  levied  on,  and  advertised  for  sale, 
all  the  right,  title  and  interest  of  T.  in 
certain  horses  and  cattle  in  the  hands  of 
a  receiver,  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  held,  that  plwntiff 
was  not  entitled  to  an  injunction  restrain- 
ing the  sale,  unless  the  injury- would  be 
irreparable,  and  that  this  must  appear  by 
a  clear  showing  of  plaintiff's  right  to 
the  property,  and  defendant's  insolvency. 
Moore  v.  Ord,  15  Cal.  206. 
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I.  In  general. 

1.  Corporations.  «an  possess  or  exercise 
nich  corporate  'powelj^s  only  as  are  ex- 
pressly given  by  stales,  or  by  the  char- 
ters, and  such  as  shall  be  necessary  to  the 
exercise  of  the  PQM'b  enumerated  and 
given.    Dunbar  ▼•jlEity  of  San  Francisco^ 

1  Cal.  356;  Carreasv.  City  of  San  Fran- 
ei9COy  1  Cal.  452. 

2.  Two  corporations  cannot  hold  as 
joint  tenants,  but  may  as  tenants  in  com- 
mon.    DewiU  ▼.  City  of  San  Francisco, 

2  CaL  297. 

3.  Corporations  are  bound  to  follow 
strictly  the  letter  of  their  charter,  and  can 
exercise  no  power  unless  granted  to  them 
or  absolutely  necessary  to  carry  out  the 
power  so  granted.  Smith  v.  Morse,  2  Cal. 
538. 

'  4.  The  word  person,  in  its  legal  signifi- 
cation, 18  a  generic  term,  and  was  intended 
to  include  artificial  as  well  as  natural  per- 
sons. Douglass  v.  Pacific  Mail  S.  S.  Go,, 
4  Cal.  306. 

5.  In  reference  to  all  transactions  in 
the  nature  of  a  contract,  a  corporation 
most  be  looked  upon  and  treated  as  a  pri- 
vate person  and  its  contracts  construed  in 
the  same  manner  and  with  the  like  effect 
as  those  of  natural  persons.  Totichard  v. 
Tauckard,  5  Cal.  307. 

6.  Counties  are  quasi  corporations  and 
can  sue  and  be  sued.  Price  v.  Sacramento 
OomUyy  6  Cal.  255. 

7.  The  incorporation  act  of  1853  does 
not  substantially  alter  the  incorporation 
law  of  1850.  Weston  v.  Bear  River  and 
Auburn  W.  ^  M.  Co.,  6  Cal.  429. 

8.  If  a  charter  confers  upon  a  corpora- 
tion a  given  power,  and  at  the  same  time 
prescribes  the  mode  of  its  exercise,  the 
prorisions  must  be  held  as  dependent  and 
most  be  construed  accordingly.  Holland 
V.  City  of  San  Francisco,  7  Cal.  375. 

9.  Neither  the  general  incorporation 
act,  nor  the  act  concerning  plank  roads 
and  tampikes,  gives  any  exclusive  privi- 
leges to  the  corporation  first  established. 
Others  may  build  a  road  on  or  near  the 
same  line  of  travel.  •  Indian  Canon  Road 
Co.  V.  Robinson,  13  Cal.  520. 

10.  Charters  of  corporations  are  special 
grants  of  power  emanating  from  the  par- 
amoant  authority.  The  corporation  ow- 
ing its  existence  to  the  law,  is  precisely 


what  the  law  makes  it.     Oitt/  of  Oakland 
V.  Carpentier,  13  Cal.  545. 


n.  Certificate  op  Incorporation. 

11.  The  existence  of  a  corporation 
formed  under  a  general  statute  requiring 
certain  acts  to  be  done  before  the  corpora- 
tion can  be  considered  in  esse,  or  its  trans- 
actions be  valid,  must  be  proved  by  show- 
ing at  least  a  substantial  compliance  with 
the  requirements  of  the  statute.  MokeU 
umne  Hill  C  S^  M.  Co,  v.  Woodbury,  14 
Cal.  426. 

12.  The  omission  of  such  acts  as  are 
declared  necessary  steps  in  the  process  of 
incorporation,  will  be  fatal  even  collater- 
ally, when  the  fact  of  incorporation  can  be 
questioned.     76.  • 

13.  But  as  to  such  other  acts  required 
of  the  persons  seeking  to  become  incor- 
porated, but  not  made  prerequisites  to  the 
assumption  of  corporate  powers,  the  cor- 
poration is  responsible  only  to  the  govern- 
ment in  a  direct  action  of  forfeiture.     lb, 

14.  That  a  duplicate  certificate  is  not 
filed  in  the  ofiice  of  the  secretary  pf  State, 
is  matter  between  the  corporation  and  the 
State,  and  not  necessary  to  be  shown  on 
the  issue  of  corporation  or  no  corporation, 
in  suits  against  third  persons.     lb,  427. 

15.  Under  our  laws,  corporations  have 
a  legal  existence  from  the  date  of  filing 
the  certificate  of  incorporation  in  the  coun- 
ty clerk's  office.     lb. 


in.  Acts  of  the  Corporation. 
1.  Powers, 

16.  A  conveyance  that  would  come 
within  the  statute  of  frauds  if  made  by  an 
individual,  if  made  by  a  corporation  would 
be  liable  to  the  same  construction,  and  if 
void  in  the  former  case  would  be  void  in 
the  latter,  and  will  not  affect  the  lien  of  a 
judgment  regularly  obtained  against  the 
grantor.     Smith  v.  Morse^  2  Cal.  539. 

17.  The  clear  object  of  the  restriction 
of  issuing  bills,  notes,  etc.,  by  any  corpo- 
ration, is  to  prevent  them  by  any  device 
from  carrying  on  the  business  of  banking, 
or  in  other  words,  to  prevent  the  formation 
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of  moneyed  corporations ;  but  it  does  not 
prevent  them  from  issuing  bills  or  evi- 
dences of  indebtedness  for  moneys  bor- 
rowed by  them.  Magee  v.  Mokelumfie 
mil  C,  4  ^'  Oo.,  5  Cal.  259. 

18.  A  corporation  may  bind  itself  by  a 
note  and  mortgage  made  by  its  president 
and  secretary,  and  signed  by  them  in  their 
official  capacity  as  such.  Howe  v.  Table 
Mountain  Water  Co.^  10  Cal.  444. 

19.  In  suits  for  the  possession  of  land 
by  ditch  companies,  incorporated  under 
the  act  of  April  14th,  1853,  by  the  fourth 
section  of  which  they  are  authorized  "  to 
purchase,  hold,  sell  and  convey  such  real 
and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,"  the  defendants 
cannot  question  the  necessity  of  such  land 
for  the  purposes  of  the  corporation.  This 
is  matter  between  the  government  and 
the  corporation.  Natoma  W,  S^  M,  Co.  v. 
Clarhin,  14  Cal.  552. 


2.  Liability, 

20.  Where  the  charter  of  a  hospital  was 
repealed^  and  a  charter  granted  to  the  new 
one,  and  the  officers  of  the  former  were  i 
directed  to  deliver  to  the  trustees  of  the  i 
latter  "  all  the  property,  real  and  person- 
al, held  by  them  in  trust  and  for  the  old 
institution,  and  that  the  latter  should  pay 
out  of  the  funds  in  its  hands  all  the  debts 
owing  by  the  old  one :  held,  that  the  new 
corporation  was  bound  to  pay  all  such 
debts,  without  regard  to  the  sufficiency  of 
the  fund  derived  from  the  corporation. 
Johnson  v.  State  Marine  Hospital,  2  Cal. 
319. 

21.  The  policy  of  this  State  has  altered 
the  rigidness  of  the  common  law,  which 
disabled  a  corporation  from  making  a  con- 
tract except  under  its  corporate  seal. 
Smith  V.  Eureka  Flour  Mills,  6  Cal.  6. 

22.  Under  the  laws  of  this  State,  the 
power  of  corporations  to  create  debts  is 
treated  as  an  incident  to  the  express  pow- 
ers, and  not  as  in  itself  one  of  the  express 
powers.     lb,  7. 

23.  All  corporations  by  the  general  act 
have  power  to  make  by-laws  for  the  "  or- 
ganization of  the  company,"  the  "  manage- 
ment of  its  property,"  the  "  regulation  of 
its  affi&irs,  and  for  carrying  on  all  kinds  of 
business  within  the  objects  and  purposes 


of  the  company,"  in  which  there  is  no 
reason  to  exclude  the  right  of  making 
promissory  notes.     lb. 

24.  Where  the  promissory  note  of  a 
corporation,  executed  by  its  officers,  pro- 
vides that  only  the  assets  of  the  corpora- 
tion, and  none  of  the  property  of  stock- 
holders, shall  be  liable,  the  corporation 
cannot  raise  the  objection  as  affecting  its 
own  liability.     lb, 

25.  An  incorporated  company  is  not 
bound  by  the  acts  or  admissions  of  its 
members,  unless  acting  by  its  express  au- 
thority. Shay  V.  Tuolumne  County  Water 
Co,,  6  Cal.  74. 

26.  A  corporate  act  is  not  essential  in 
all  cases  to  fasten  a  liability,  and  if  it 
were  necessary,  the  law  would  sometimes 
presume,  in  order  to  uphold  fair  dealing 
and  prevent  gross  injustice,  the  existence 
of  such  act,  and  estop  the  corporation  from 
denying  it.  San  Francisco  Gas  Co.  v. 
City  of  San  Francisco^  9  CaL  472. 

27.  Where  a  contract  is  executory,  the 
corporation  cannot  be  held  bound  unless 
the  contract  is  made  in  pursuance  of  the 
provisions  of  its  charter;  but  where  the 
contract  has  been  executed  and  the  cor- 
poration has  enjoyed  the  benefit  of  the 
consideration,  an  implied  assumpsit  arises 
against  it.     lb. 

28.  Where  a  draft  is  drawn  by  the 
president  and  secretary  of  a  corporation 
upon  its  treasurer,  no  notice  of  presenta- 
tion and  nonpayment  is  necessary  to  hold 
the  corjKiration.  The  drafts  in  such  case, 
is  only  an  order  of  the  corporation  upon 
itself.  Dennis  v.  Table  Mountain  Water 
Co.,  10  Cal.  370. 

29.  It  does  not  follow  because  an  agent 
purchases  property  which  is  not  absolutely 
necessary  for  the  purposes  of  the  corpora- 
tion, that  the  latter  can,  after  receiving  the 
property,  avoid  the  payment  of  the  pur- 
chase money.  Shaver  v.  Bear  River  and 
Auburn  W.  ^  M.  Co.,  10  Cal.  400. 

30.  Where  the  pi-esident  of  a  corpora- 
tion has  the  alleged  power  to  make  a  con- 
tract for  the  corporation,  though  his  au- 
thority be  doubtful,  yet  the  subsequent 
acts  of  the  company  may  amount  to  a 
ratification.     lb.  401. 
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IV.  Corporators. 
1.  Their  Rights. 

31.  A  joint  stock  mining  association 
was  formed  in  New  York  for  the  purpose 
of  mining  in  California,  which  company 
was  to  continue  several  years,  with  a 
prohibition  against  dissolution  within  one 
year  after  the  arrival  of  the  company 
in  California^  except  on  certain  conditions, 
which  had  not  been  complied  with:  held, 
that  a  portion  of  the  company  could  not 
dissolve  the  company  at  their  will  and 
pleasure,  but  it  being  found  impracticable 
to  keep  the  company  together,  the  court 
decreed  a  dissolution  and  a  distribution  of 
the  effects  of  the  company.  Von  Schmidt 
V.  Huntington^  1  Cal.  70. 

32.  The  stock  being  divided  into  money 
shares  and  labor  shares,  the  holders  of  the 
latter,  who  had  contributed  no  capital  to- 
wards the  outfit  of  the  company,  had  per- 
formed no  labor  beneficial  to  the  company, 
and  had  their  expenses  to  California  paid 
out  of  the  funds  contributed  by  the  holders 
of  the  money  shares  alone,  and  had  aban- 
doned the  association,  which  fact,  by  the 
articles,  worked  a  forfeiture  of  the  labor 
shares :  held,  that  the  assets  of  the  com- 
pany should  be  distributed  among  the  hold- 
ers of  the  money  shares  alone,  and  that 
the  court  relieve  them  from  the  forfeiture. 
lb. 

33.  When  in  a  joint  stock  association 
eertain  parties  contribute  money,  and  hold 
therefor  money  shares,  and  that  money  is 
paid  to  defray  the  expenses  of  certain 
operators  to  California,  who  contribute  no 
money,  but  who,  after  laboring  for  the  cor- 
poration one  year,  shall  receive  certain 
labor  shares,  and  the  corporation  is  dis- 
solved by  reason  of  its  impracticability, 
before  operation:  held,  that  the  assets 
should  be  distributed  among  the  money 
shares  alone.     lb. 

34.  The  right  of  a  member  of  an  in- 
corporated company  to  sue  the  corporation 
is  undoubted.  Barnstead  v.  Empire  Min- 
ing Co.,  5  Cal.  299. 

3.5.  Where  there  is  nothing  in  the  con- 
stitution of  a  joint  stock  company  which 
regulates  the  remedies  of  the  shareholders 
aa  between  themselves,  the  general  law  of 
partnership  must  govern  them.  BuUard 
V.  Knney,  10  Cal.  63. 


36.  A  surviving  partner  has  a  right  to 
vote  at  an  election  for  officers  of  a  cor- 
poration formed  under  the  general  incor- 
poration act  of  this  State  of  1853,  the  stock 
in  his  hands  as  assets  of  the  partnership — 
business  of  the  firm  being  unsettled.  Peo- 
ple v.  Hill,  16  Cal.  118. 

37.  The  fact  that  a  portion  of  the  stock 
voted  by  such  surviving  partner  stood 
upon  the  books  of  the  corporation  at  the 
time  of  the  election,  in  the  name  of  the 
deceased  partner  alone,  does  not  affect  the 
right  to  vote,  if  in  fact  the  stock  belonged 
to  the  partnership.     lb. 

38.  Semble  upon  principle,  that  the 
real  owner  of  stock  in  such  corporations  is 
entitled  to  represent  it  at  the  meetings  of 
the  corporation,  and  the  mere  fact  that  he 
does  not  appear  as  the  owner  upon  the 
books  of  the  company,  should  not  abso- 
lutely exclude  him  from  the  privilege  of 
so  doing.     lb. 

39.  The  New  York  cases,  establishing 
a  different  doctrine,  are  based  upon  a  stat- 
ute making  the  books  of  the  corporation 
the  only  evidence  as  to  ownership  of  the 
stock,     lb. 

40.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  affairs  of  the  corporation, 
the  decree,  after  a  full  hearing  on  the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed  a  receiver  to  take  charge 
of  the  propertyof  the  corporation,  until  the 
further  order  of  the  court ;  collect  money 
due  or  to  become  due  it;  sell  certain 
stock,  and  pay  certain  proceeds  in  accord- 
ance with  the  decree,  etc. :  held,  that  this 
provision  in  the  decree  does  not  destroy  its 
effect  as  a  final  decree,  and  that  an  appeal 
lies  therefrom.     Neall  v.  HUl^  16  Cal.  148. 

41.  The  aid  of  courts  can  be  invoked 
only  as  against  such  officers  as  are  in- 
trusted by  law  with  the  management  of 
the  affairs  of  the  corporation  and  as 
against  these,  the  remedy  is  at  law,  and 
not  in  equity.     lb. 

42.  The  power  of  removing  the  pri- 
vate or  ministerial  officers  of  a  private 
corporation  belongs  to  the  corporation 
alone.  Courts  cannot  remove  such  officers. 
lb. 

43.  In  suit  by  a  stockholder  in  a  pri- 
vate corporation,  against  the  corporation 
and  four  of  the  trustees,  who  owned  stock 
sufficient  to  enable  them  to  control  the 
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business  of  the  company,  for  an  account 
and  settlement  of  its  affairs,  alleging  fraud 
and  mismanagement  on  the  part  of  the 
trustees,  the  court  below,  by  its  decree, 
deprived  one  of  said  trustees  of  his  salary 
as  superintendent  of  the  business  of  the  cor- 
poration :  held,  that  this  was  error ;  that 
although  such  superintendent  was  also 
superintendent  and  treasurer  of  the  cor- 
poration, contrary  to  a  positive  provision 
of  the  by-laws ;  and  although,  in  the  man- 
agement of  the  business  of  these  officers, 
no  attention  had  been  paid  to  the  by-laws 
and  regulations  of  the  corporation,  yet  as 
no  fraud  was  shown,  and  as  the  superin- 
tendent had  faithfully  performed  his  duties 
as  such,  he  was  entitled  to  his  salary.  lb, 
149. 

44.  If  in  such  case  any  loss  was  sus- 
tained by  the  corporation  from  disregard 
of  its  by-laws  and  regulations,  the  amount 
of  such  loss  would  seem  to  be  the  measure 
of  relief.     Ih. 

45.  Hence,  in  this  case,  it  was  error  in 
the  court  below  to  appoint  a  receiver  and 
decree  a  sale  of  the  property  and  a  settle- 
ment of  the  affaiis  of  the  corporation. 
Such  decree  necessarily  results  in  the  dis- 
solution of  the  corporation,  and  would  be 
doing  indirectly  what  the  court  has  no 
power  to  do  directly.     Ih,  150. 

46.  To  charge  the  officers  of  a  corpor- 
ation with  a  loss  sustained  by  a  stockhold- 
er, in  a  diminution  of  the  value  of  the 
stock,  alleged  to  have  been  caused  by 
their  mismanagement,  it  shall  appear  very 
clearly  that  the  loss  was  occasioned  by 
their  gross  negUgence  or  willful  miscon- 
duct.     Ih. 

47.  A  court  of  equity  has  no  jurisdic- 
tion over  corporations,  for  the  purpose  of 
restraining  their  operations  or  winding  up 
their  concerns.  Such  court  may  compel 
the  officers  of  the  corporation  to  account 
for  any  breach  of  trust ;  but  the  jurisdic- 
tion for  this  purpose  is  over  the  officers 
personally,  and  not  over  the  corporation. 

48.  Where  four  of  the  trustees  of  a 
private  corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  busi- 
ness in  a  grossly  negligent  manner,  sys- 
tematically disregarding  the  by-laws,  keep- 
ing no  account  of  receipts  and  expendi- 
tures, failing  to  pay  their  own  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 


making  the  corporation  and  said  trustees 
alone  parties — ^no  objection  being  taken 
that  all  the  stockholders  were  not  parties 
— and  the  trustees  will  be  compelled  to 
make  good  any  loss  occasioned.     Ih.  151. 


2.  Their  Liability. 

49.  Each  corporator  is  a  principal 
debtor,  and  not  a  mere  surety  for  the  cor- 
poration ;  and  in  relation  to  the  creditors 
of  the  corporation,  stands  on  the  same 
footing  as  if  it  were  an  ordinary  partner- 
ship. Mokelumne  Hill  C.  and  M.  Co.  v. 
Woodbury,  14  Cal.  266. 

50.  Under  the  constitution  and  laws  of 
this  State,  each  member  of  a  private  in- 
corporated company  is  answerable  person- 
ally for  his  proportion  of  the  debts  and 
liabilities  of  the  company.     Ih. 


3.   When  may  he  a  Witness. 

.  51.  In  an  action  against  a  corporation, 
a  witness  who  was  a  member  of  the  cor- 
poration when  the  liabilities  were  incurred 
on  which  the  action  is  brought,  but  who 
had  sold  out  before  the  commencement  of 
the  action,  is  incompetent  for  interest. 
McAuley  v.  York  Mining  Co.,  6  Cal.  81. 

52.  A  member  of  the  incorporation  at 
the  commencement  of  a  suit  brought  by 
it,  cannot  become  a  witness  for  it  on  the 
trial  by  selling  out  his  shares  of  stock 
afler  suit  brought.  He  is  personally  liar 
ble  for  his  proportion  of  the  costs ;  and 
his  competency  as  a  witness  can  only  be 
restored  by  actual  payment  of  the  entire 
costs  of  the  case^those  due  and  those  to 
become  due.  Mokelumne  Hill  C.  and  M. 
Co.  V.  Woodbury,  14  Cal.  266. 

53.  A  party  who  permits  himself  to 
stand  on  the  books  of  a  water  company, 
incorporated  under  the  statutes  of  this 
State,  as  a  stockholder,  and  holds  the  office 
of  secretary — to  which  no  person  but  a 
stockholder  is  eligible — ^is  not  a  competent 
witness  for  the  company  in  an  action 
against  it  for  overflowing  plaintiffs'  mining 
claim.  He  is  liable  for  the  debts  of  the 
company,  and  therefore  interested.  Wolf 
V.  St.  Louis  Independent  Water  Co.^  15 
CaL  320. 
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54.  The  fact  that  the  stock  was  held  in 
his  name  in  trust  for  another — ^the  trans- 
fer having  been  made  simply  to  enable 
him  to  become  an  officer  of  the  company 
— does  not  relieve  him  from  responsibility. 
The  trust  in  such  case  is  only  implied ; 
and  the  seventeenth  section  of  the  corpor- 
ation act  of  1853  applies  only  to  the 
trustee  of  an  express  trust     Ih. 


V.  Actions. 
1.  3y  a  Corporation. 

55.  The  position  of  a  priest  who  ap- 
pears to  have  charge  of  church  property 
coupled  with  an  interest,  seems  to  be  near- 
ly analogous  to  that  of  a  sole  corporation 
in  England ;  and  his  power  to  sue  is  an 
inseparable  incident  to  such  corporation. 
SantUUm  v.  MoseSy  1  Cal.  93. 

56.  The  allegation  that  plaintiff  was  a 
corporation  under  the  laws  of  this  State, 
is  sufficient  to  establish  the  right  to  sue 
under  the  first  section  of  the  act  concern- 
ing corporations.  Ccdifomia  Steam  Ndv, 
Co.  V.  Wright,  6  Cal.  261. 


2.  Against  a  Corporation. 

57.  The  code  imposes  upon  the  defend- 
ant, if  a  corporation,  by  its  officers  and 
agents,  the  duty  of  acquiring  the  requisite 
knowledge  or  information  respecting  the 
matters  alleged  in  the  complaint,  to  enable 
them  to  answer  in  the  proper  form.  San 
Francisco  Ga$  Co.  v.  City  of  San  Fran- 
cisco, 9  Cal.  467. 

58.  The  code  made  no  distinction  be- 
tween the  rules  of  pleading  applicable  to 
natural  persons  and  those  applicable  to 
artificial  persons.     lb. 

59.  IVliere  a  decree  rendered  in  a  suit 
against  a  corporation  contained  a  direction 
for  the  sale  of  the  interest  of  individuals 
not  parties  to  the  suit,  and  from  such  de- 
cree the  corporation  alone  appealed :  held, 
that  the  corporation  could  not  take  advan- 
tage of  the  error  in  the  decree  in  embrac- 
ing individuals.  Dennis  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  370. 

60.  In  an  action  to  restrain  the  issuing 
of  bonds  by  a  corporation,  the  persons  to 


whom  the  bonds  are  to  be  issued  are  nec- 
essary parties  to  such  action.  Hutchinson 
V.  Burr,  12  Cal.  103 ;  Patterson  v.  Super- 
visors of  Tuba  County,  12  Cal.  106. 

61.  Where  on  suit  against  defendants 
as  members  of  a  quartz  company,  one  de- 
fendant pleads  that  he  was  not  a  member 
of  the  company,  and  the  finding  of  the 
court  is  that  the  allegations  of  the  com- 
plaint are  true,  and  that  said  defendant 
was  a  member  of  the  company  as  to 
plaintiff  Parke,  the  finding  supports  a 
judgment  for  plaintiff.  Parke  v.  Hinds, 
14  Cal.  417. 

62.  The  rule  requiring  all  persons  ma- 
terially interested  to  be  made  parties  to  a 
suit  is  dispensed  with,  when  it  is  impracti- 
cable or  very  inconvenient,  as  in  cases  of 
joint  associations  composed  of  numerous 
individuals.  Gorman  v.  Eussell,  14  Cal. 
539. 


3.  Service  of  Process. 

63.  In  an  action  against  a  corporation, 
the  summons  must  be  served  on  one  of 
the  officers  or  agents  named  in  the  prac- 
tice act.  Aiken  v.  Quartz  Pock  Mariposa 
G.  M.  Co.,  6  Cal.  186. 

64.  Where,  in  an  action  against  a  cor- 
poration, the  return  of  the  sheriff  showed 
that  he  had  served  the  summons  in  the 
action  ^^  upon  James  Street,  one  of  the 
proprietors  of  the  company : "  held,  that 
it  was  not  sufficient  evidence  of  service  to 
give  the  court  jurisdiction ;  it  not  appear- 
ing that  Street  was  president,  or  head  of 
the  corporation,  or  secretary,  cashier  or 
managing  agent  thereof.  C^Brien  v. 
Shaw's  Flat  ^  Tuolumne  Canal  Co.,  10 
Cal.  343. 

65.  A  sheriff's  return  on  the  summons 
against  a  corporation,  that  he  served  the 
same  on  the  president  and  secretary  of  the 
company,  is  prima  facie  evidence  that 
the  persons  named  in  the  return  were 
such  officers.  Rowe  v.  Tahle  Mountain 
W.  Co.,  10  Cal.  444 ;  Wilson  v.  Spring 
Hill  Quartz  M.  Co.,  10  Cal.  445. 


VI.  Dissolution  op  a  Corporation. 

66.  Voluntary  associations  for  mutual 
relief  in   sickness  or  distress  by  funds 
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raised  by  initiation  fees,  fines,  dues,  etc., 
are  partnerships,  and  may  be  dissolved  by 
a  court  of  equity,  if  they  improperly  ex- 
clude a  member.  Gorman  v.  Russell^  14 
Cal.  535. 

G7.  If  an  association  excludes  a  mem- 
ber from  its  meetings  because  he  refuses 
to  take  an  oath,  to  be  administered  by  the 
president,  which  oath  was  not  required  by 
the  constitution  and  by-laws,  and  is  foreign ' 
to  the  objects  of  the  association,  it  is  ground 
for  a  dissolution.     Ih,  538. 


Vn.  Stock. 

68.  Under  the  twelfth  section  of  the 
act  concerning  corporations,  passed  April 
22d,  1850,  no  transfer  of  stock  is  good 
against  third  parties,  unless  the  transfer 
be  made  on  the  books  of  the  company. 

Weston  V.  Bear  River  S^  Auburn  W,  Sf  M, 
Co,,  5  Cal.  189. 

69.  Where  a  fcmme  sole  became  the 
owner  of  shares  of  stock  in  a  company, 
and  afterwards  marries,  and  after  marriage 
the  husband  and  wife  execute  an  endorse- 
ment on  the  certificate  of  stock,  purport- 
ing to  sell  the  same  to  A,  without  any  privy 
examination  of  the  wife,  and  there  being 
at  the  time  no  inventory  of  the  separate 
property  of  the  wife  on  record  :  held,  that 
such  sale  was  void,  as  against  a  subse- 
quent purchaser,  under  an  instrument 
duly  signed  and  acknowledged.  Selover 
V.  American  Russian  Com,  Co,,  7  Cal.  273. 

70.  Where  A  received  an  assignment 
of  stock  in  a  corporation,  and  the  stock 
was  subsequently  attached  under  a  judg- 
ment against  a  vendor,  and  afterwards  the 
stock  was  regularly  transferred  to  A,  who 
then  obtained  an  assignment  of  the  judg- 
ment under  which  the  stock  was  attached: 
held,  that  the  assignment  of  the  judgment 
at  once  merged  the  lien  in  the  higher 
right ;  and  that  A,  as  regarded  third  par- 
ties, became  the  absolute  owner  of  the 
stock.  Strout  V.  Natoma  W,  ^  M,  Co.,  9 
Cal.  80. 

71.  A  railroad  company  cannot  refuse 
to  enter  the  transfer  of  stock  in  said  com- 
pany on  their  books  on  the  ground  that 
the  assignor  of  the  stock  is  indebted  to 
the  company,  unless  the  company  had  a 
lien  upon  the  stock  at  the  date  of  its  trans- 
fer.    People  V.  Crockett,  9  Cal.  114. 


1.    When  hypothecated. 

72.  A  party  who  purchases  at  sheriff's 
sale  stocks  of  an  incorporation,  knowing 
that  the  certificates  of  such  stock  have 
been  previously  hypothecated,  is  charge- 
able with  notice  of  the  fact,  and  takes 
subject  to  the  claim  of  the  pledgees.  Wes- 
ton V.  Bear  River  ^  Auburn  W,  ^  M. 
Co,,  6  Cal.  429. 

73.  Where  shares  of  stock  in  a  corpor- 
ation have  been  regularly  transferred  as 
security  for  a  loan,  the  mortgagee  is  the 
only  proper  garnishee  in  a  suit  against  the 
mortgagor,  and  attachment  on  his  interest 
in  the  corporation.  Edwards  v.  Beu^ncit 
7  Cal.  165. 

74.  A  person  who  has  been  a  stock- 
holder in  an  incorporated  company,  but 
ceased  to  be  such  holder  before  suit  was 
brought,  is  a  competent  witness  in  an 
action  in  the  name  of  such  company. 
Tuolumne  County  W,  Co.  v.  Columbia  if 
Stanislaus  W,  Co.,  10  Cal.  195. 

75.  Where  from  an  instrument  trans- 
ferring shares  of  stock  as  security  for  a 
note,  and  from  other  circumstances,  the 
transaction  is  clearly  a  loan,  a  clause  of 
foreclosure  on  nonpayment,  or  a  provision 
that  the  mortgagee  may  take  the  property 
for  the  debt,  does  not  make  the  instrument 
anv  the  less  a  mortgage.  Smith  v.  '49  Sf^ 
T>6  Quartz  M,  Co.,  14  Cal.  246. 

76.  Where  stock  is  transferred  to  secure 
a  debt,  and  is  still  in  the  hands  of  the 
transferee,  and  plaintiff  avers  that  the 
stock  is  worth  more  than  the  debt,  and 
that  defendant  has  received  from  dividends 
more  than  enough  to  pay  it,  equity  has 
jurisdiction  to  compel  an  account,  prevent 
a  transfer,  and  direct  a  retransfer  and  de- 
livery of  the  stock.     Tb.  247. 

77.  The  clause  in  such  instrument  "  I 
herebv  sell,  transfer  and  set  over  *  *  all 
my  right,  title  and  interest  to  the  said  *  * 
stock,  provided  I  fail  to  pay  *  *  the  above 
sum  *  *  on  the  day  the  same  becomes 
due  and  payable,"  does  not  make  it  a  con- 
ditional sale,  there  being  no  money  given 
or  agreed  to  be  given  for  the  stock,  and 
no  agreement  to  take  it  at  any  price  at  the 
time  of  the  contract,     lb. 

78.  A  mortjmaee  of  stock  in  such  case 
does  not  get  an  absolute  title  to  the  sto<^ 
by  the  mere  default  of  payment  of  the 
mortgage  debt.     lb. 
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79.  Under  the  chattel  mortgage  act  of 
1857,  a  mortgage  of  shares  of  stock  in  an 
incorporated  company  is  valid  without  a 
transfer  on  the  hooks  of  the  company,  as 
is  required  hj  the  corporation  act  of  1853 
relative  to  pledges  of  stock  by  delivery  of 
the  certificates.  The  act  of  1853  has  no 
eflRect  on  the  act  of  1857.  Ude  v.  Johnson, 
15  Cal.  58. 

80.  At  one  time,  seven  shares  of  stock 
in  a  company  are  pledged  by  defendant  to 
plaintiff  as  security  for  a  note  of  defend- 
ant then  executed.  At  another  time, 
twenty  more  shares  are  pledged  as  secur- 
ity for  another  note  of  defendant  then 
executed.  In  suit  on  the  notes,  and  for 
sale  of  the  stock,  etc.,  the  judgment  was 
for  the  amount  of  the  notes,  and  directed 
a  sale  of  all  the  shares  of  stock :  held, 
that  the  judgment  was  wrong  so  far  as  it 
ordered  a  sale  of  the  stock  in  gross,  and 
an  application  of  the  proceeds  to  the  en- 
tire indebtedness.  Mahoney  v.  CapeHon, 
15  Cal.  315. 


2.  Dividends. 

81.  Plaintiff  assigns  to  defendant,  Sep- 
tember 22d,  two  shares  of  stock  in  a 
mining  company,  stating  in  the  assign- 
ment, "  I  authorize  the  transfer  to  him, 
(defendant)  with  all  the  dividends  made 
after  the  morning  of  the  twenty-third  of 
September.'*  Both  parties  expected  a 
dividend  on  Monday,  the  twenty-second. 
The  trustees  did  not,  in  fact,  declare  div- 
idends until  between  noon  and  one  o'clock 
on  Tuesday :  held,  that  the  dividends  be- 
longed to  plaintiff;  and  that  parol  evidence 
was  admissible  to  explain  the  transaction, 
and  point  out  its  meaning.  Brewster  v. 
Lathrop,  15  Cal.  22. 

See  Municipal  Corporations. 
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I.  In  general. 

1.  In  an  action  brought  for  the  distri- 
bution of  the  effects  of  a  corporation,  and 
it  being  for  the  interest  of  all  parties  that 
the  company  should  be  legally  dissolved : 
held,  that  costs  and  a  counsel  fee  on  each 
side  should  be  paid  out  of  the  fund.  Von 
Schinidt  v.  Huntington^  1  Cal.  75. 

2.  An  attorney  only  has  a  lien  upon  a 
judgment  recovered  by  him  for  his  client 
for  the  costs  given  by  statute,  and  not  for 
a  quantum  meruit  compensation.  Ex 
parte  Kyle,  1  Cal.  332 ;  Mansfield  v. 
Borland,  2  Cal.  509 ;  Russell  v.  Conway, 
11  Cal.  103. 

3.  Where  a  new  trial  was  to  be  had  on 
payment  of  costs:  held,  that  the  receipt  of 
costs  did  not  waive  the  right  to  appeal 
from  the  order  granting  a  new  trial.  Ty- 
son  V.  Wells,  1  Cal.  378. 

4.  Where  an  arbitrator  refuses  to  de- 
liver an  award  made  by  him,  until  his  fees 
are  paid,  and  a  promise  to  pay  him  is 
made,  and  he  delivers  the  award,  it  takes 
the  case  out  of  the  statute  of  frauds,  and 
the  promise  is  supported  by  a  considera- 
tion.     Young  v.  Starkey,  1  Cal.  427. 

5.  Where  parties  who  submit  a  matter 
to  arbitration  agree  as  to  who  shall  pay 
tho  arbitrator ;  if  the  latter  be  no  party  to 
the  agreement,  he  will  not  be  bound  by  it, 
but  may  look  to  all  the  parties  for  com- 
pensation for  his  services.     Ih, 

G.  Judgment  may  be  affirmed  as  to  a 
mandamus,  but  reversed  a^  to  costs.  Mc- 
Dougal  v.  Roman,  2  Cal.  80. 

7.  A  mandamus  is  not  the  proper  rem- 
edy, when  an  inferior  court  refuses  to  en- 
ter a  judgment  for  costs.  The  party 
should  appeal  or  sue  for  his  costs.  Pe- 
ralta  v.  Adams,  2  Cal.  595. 

8.  The  court  has  power  in  the  exercise 
of  its  discretion  to  allow  the  amendment 
of  a  bill  of  costs  and  the  affidavit  accom- 
panying it.  Burnham  v.  Hays,  3  Cal. 
118. 

9.  Where  the  original  bill  of  costs  is 
filed  within  the  time  prescribed  by  statute, 
an  amendment  allowed  after  the  time  re- 
lates back  to  the  time  of  filing  the  original, 
of  which  it  forms  merely  a  part.     lb. 

10.  The  affidavit  of  an  attorney  of  a 
party  to  the  correctness  of  a  bill  of  costs  is 
good  under  the  statute.     Ih,  119. 

11.  If  the  original  affidavit  to  a  bill  of 
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costs  is  a  nullity,  the  defendant  should 
take  proper  steps  to  have  it  set  aside,  or 
appeal  from  the  judgment,  on  the  ground 
that  the  costs  had  been  waived  by  opera- 
tion of  the  statute;  but  having  himself 
moved  a  relaxation  of  costs,  it  was  proper 
for  the  court,  in  its  discretion,  to  allow 
such  amendments  as  were  just  and  neces- 
sary.    Ih. 

12.  Where  a  case  is  remitted  from  the 
supreme  court  to  a  district  court,  the  clerk 
of  the  district  court  may  issue  an  execu- 
tion for  the  costs  accrued  thereon,  without 
the  order  of  the  district  court.  City  of 
MarysvilU  v.  Buchanan^  3  Cal.  213. 

13.  The  notices  and  affidavits  filed  on 
an  application  to  retax  costs  were  not  em- 
bodied in  a  bill  of  exceptions  or  statement : 
held,  that  the  judgment  must  be  affirmed 
upon  the  presumption  that  the  court  below 
decided  properly  upon  all  the  evidence  be- 
fore it.     Gates  v.  Buckingham^  4  Cal.  286. 

14.  Costs  by  way  of  indemnity  ought 
not  to  be  taxed  in  case  of  a  nonsuit.  Rice 
V.  Leonard,  5  Cal.  61. 

15.  One  of  the  conditions  upon  which 
an  appeal  is  allowed  from  a  justice's  court, 
is  the  payment  of  the  costs  of  the  action. 
McDermott  v.  Douglass,  5  Cal.  89 ;  Brag 
V.  Redman,  6  Cal.  287. 

16.  A  defendant  in  replevin  who  re- 
covers judgment,  the  jury  failing  to  find 
the  value  of  the  property  to  exceed  two 
hundred  dollars,  is  nevertheless  entitled 
to  his  costs,  when  the  plaintiff's  complaint 
states  its  value  at  a  sum  exceeding  that 
amount.     Edgar  v.  Gray,  5  Cal.  267. 

17.  Where  costs  are  imposed  as  a  con- 
dition for  reopening  a  case  afler  the  ad- 
journment of  the  term,  the  acceptance  of 
the  costs  by  the  opposite  party  will  not 
be  construed  into  a  consent  to  have  the 
cause  reinstated.  Carpeniier  v.  Hart,  5 
Cal.  407. 

18.  A  mistake  in  the  computation  of 
interest  or  taxation  of  costs  cannot  be  at- 
tacked for  the  first  time  in  an  appellate 
court.  The  party  complaining  must  move 
in  the  court  below  to  correct  the  computa- 
tion or  retax  the  costs,  and  thus  obtain  the 
judgment  of  the  court  of  original  jurisdic- 
tion upon  the  disputed  items,  before  re- 
sort can  be  had  to  a  higher  tribunal.  Gug 
V.  Franklin,  5  CaL  417. 

19.  A  mortgage  contained  a  stipulation 
for  all  costs  of  foreclosure,  including  coun- 
sel fees  not  exceeding  five  per  c^nt.  of 


the  amount  due :  held,  that  the  llmitatioa 
of  five  per  cent,  is  intended  to  i^ply  to 
counsel  fees  alone;  and  that  the  com- 
plainant would  be-  entitled  to  recover  the 
whole  of  its  costs  by  operation  of  the  stat- 
ute, and  independent  of  any  stipulation. 
Gronfier  v.  Minium,  5  Cal.  492, 

20.  In  foreclosing  a  mortgage  contain- 
ing a  stipulation  that  the  mortgagee  should 
be  entitled  to  all  costs,  including  CQunael 
fees  not  exceeding  five  per  cent  of- the 
amount  due,  it  is  not  necessary  to  aver  in 
the  complaint  that  five  per  cent  was  reas- 
onable counsel  fees,  as  the  counsel  fees 
thus  stipulated  to  be  paid  were  not  the  cause 
of  action,  but  like  costs,  a  mere  incident 
to  it,  and  might  be  fixed  by  the  court,  at 
its  discretion,  not  exceeding  five  per  cent. 
Carriere  v.  Mintum,  5  Cal.  435. 

21.  In  an  action  to  abate  a  nuisance, 
damages  are  only  an  incident  to  the  action, 
and  the  failure  to  recover  them  does  not 
affi^ct  the.  question  of  Qosts.  Httdton  v. 
DoyU,  6  Cal.  102. 

22.  Executors  and  administrators  are 
individually  responsible  for  costs  recovered 
against  them  in  every  case ;  but  they  shall 
be  allowed  them  in  their  administration 
accounts,  except  when  it  appears  that  the 
action  has  been  persecuted  or  resisted 
without  just  cause.  Hicox  v.  Gfrahamy  6 
Cal.  169. 

23.  An  execution  for  costs  becomes  a 
lien  from  the  dat«  of  the  levy.  Low  t. 
Adams,  6  Cal.  281. 

24.  The  plaintiff  can  only  be  allowed 
costs  when  he  recovers  two  hundred  dollars 
in  action  for  money  or  damages.  Costs 
are  incident  to  the  judgment,  and  cannot 
be  given  by  the  jury  in  way  of  damages* 
Shag  V.  Tuolumne  Water  Co^  6  CaL  286. 

25.  The  payment  or  tender  of  the  fees 
to  a  justice  does  not  strictly  constitute  a 
condition  of  appeal,  but  a  condition  prec* 
edent  to  sending  up  the  papers ;  but  this 
condition  may  be  waived  by  the  justice. 
Brag  v.  Redman,  6  Cal.  287 ;  People  v. 
Harris,  9  Cal.  573. 

26.  Where  a  party  brought  separate 
actions,  first  at  law  on  the  notes,  and  then 
at  equity  for  a  foreclosure,  before  the 
adoption  of  this  rule  uniting  them  in  one 
action :  held,  that  he  be  allowed  both  his 
legal  equitable  remedies,  on  payment  of 
the  costs  of  the  latter  suit  Walker  v. 
Sedgwick,  8  CaL  404. 

27.  An  offer  to  pay  a  justice  his  coats 
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on  appeal,  so  soon  as  the  appeal  papers 
are  ready  to  transmit  to  the  county  court, 
18  not  a  sufficient  tender,  under  the  stat- 
ute. The  fees  must  be  tendered  unoon- 
diiionally.     People  v.  Harris^  9  Cal.  572. 

28.  In  an  action  to  try  the  right  to  the 
use  of  water,  and  for  dainages  for  divert- 
ing it,  where  the  amount  for  which  judg- 
ment is  given  is  less  than  two  hundred 
dollars,  it  will  carry  costs.  Marius  v. 
BickneUj  10  Cal.  224. 

29.  A  person  claiming  an  interest  in 
mortgaged  premises  subsequent  to  the 
mortgage,  is  a  proper  party  to  the  fore- 
dosore  suit,  but  cannot  be  subjected  to  the 
costs  of  the  foreclosure  beyond  those  oc- 
casioned by  his  own  separate  defense. 
Lunin^  v.  Brady,  10  Cal.  267. 

30.  The  allowance  of  costs  in  actions  of 
equity  rests  in  the  discretion  of  the  court 
of  original  jurisdiction.  Harvey  v.  Chilr 
Urn,  11  CaL  120. 

31.  Costs  of  a  suit  form  no  part  of  the 
matter  in  dispute,  and  an  appeal  does  not 
lie  to  the  supreme  court  where  the  amount 
involved  is  less  than  two  hundred  dollars, 
although  the  costs  added  thereto  may  in- 
crease it  beyond  that  sum.  Dumphey  v. 
OuLndon,  13  Cal.  30 ;  overruling  Gordon 
V.  Ro$s^  2  CaL  157. 

32.  Defendant  moved  for  a  new  trials 
which  was  granted  on  the  payment  of  costs 
as  a  condition  precedent,  and  failed  to  ex- 
cept to  this  order,  and  then  appealed :  held, 
that  he  could  only  appeal  from  annexing 
the  condition  to  the  granting  of  his  motion. 
RUse  Y.  Gaehirie,  13  Cal.  54. 

33.  Where  the  judgment  below  is  re- 
versed on  appeal,  and  a  new  trial  had,  the 
costs  of  the  first  trial  are  part  of  the  final 
biU  of  costs.  Viiher  v.  Wehsier,  13  Cal. 
60. 

34.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  par- 
ties, the  prior  attachments  become  liens, 
in  ibe  nature  of  a  legal  estate  vested  in 
the  sheriff  for  the  benefit  of  the  creditors. 
Plaintiff's  costs,  disbursements  and  counsel 
feesy  however,  should  first  be  deducted 
from  the  fund,  before  distribution.  PcU- 
rick  v.  Montader,  13  Cal.  444. 

35.  A  party  is  not  bound  to  tender  costs 
before  the  nonsuit.  The  provision  as  to 
costs  is  simply  that  by  the  nonsuit  plaintiff 

22 


becomes  subject  to  costs.     Hancock  Ditch 
Co.  V.  Bradford,  13  Cal.  637. 

36.  A  member  of  the  corporation  at  the 
commencement  of  a  suit  brought  by  it  can- 
not become  a  witness  for  it  on  the  trial  by 
seUing  out  his  shares  of  stock  afler  suit 
brought  He  is  personally  liable  for  his 
proportion  of  the  costs,  and  his  compe- 
tency as  a  witness  can  only  be  restored 
by  actual  payment  of  Uie  entire  costs  of 
the  case — ^those  due  and  those  to  become 
due.  Mokelufnne  Hill  Caned  and  M.  Co.  v. 
Woodbury,  14  Cal.  268. 

37.  An  act  providing  for  the  collection 
of  delinquent  taxes  is  not  unconstitutional 
because  it  compels  the  delinquent,  if  sued, 
to  pay  costs  and  a  percentage,  by  way  of 
attorney's  fees,  in  addition  to  Uie  tax  as- 
sessed.    People  V.  Seymour,  16  Cal.  344. 

38.  Under  the  practice  act,  as  it  stood 
in  1854,  a  party  who  failed  to  file  with 
the  clerk  a  memorandum  of  costs  within 
Uie  time  limited  waived  his  right  to  costs, 
whether  they  were  clerk's  and  sheriff's 
fees  or  other  costs ;  and  in  the  absence  of 
such  memorandum  the  clerk  had  no  power 
to  include  costs  in  the  judgment  Chopin 
V.  Broder,  16  Cal.  418. 

39.  After  a  judgment  is  entered  and 
the  record  completed,  the  clerk  has  no 
power  to  fill  up  Uie  blank  lefl  for  costs. 
His  authority  terminates  with  the  entry  of 
the  judgment,  and  the  court  alone,  on  mo- 
tion to  amend,  is  competent  to  relieve 
where  costs  are  omitted,    lb.  419. 


IL  On  Appeal. 

40.  Where  a  judgment  was  afiirmed  in 
part  and  reversed  in  part,  the  respondent 
was  allowed  his  costs  in  the  court  below, 
but  was  required  to  pay  the  costs  of  the 
appeaL     Cole  v.  SwaneUm,  1  Cal.  54. 

41.  The  clerk  of  the  supreme  court  in 
entering  up  the  judgment  adds  the  words 
^'  with  costs,"  and  annexes  to  the  remitti- 
tur a  copy  of  the  bill  of  costs  filed ;  these 
words  are  a  sufficient  awarding  of  costs  for 
the  clerk  below  to  issue  an  execution. 
City  of  Maryeville  v.  Buchanan,  3  Cal.  23. 

42.  The  judgment  of  the  supreme  court 
on  appeal  and  costs  consequent  thereon  is 
final,  and  the  district  court  has  no  author- 
ity to  prevent  immediate  execution  of  the 
judgment  of  this  court,  so  remitted.    lb. 
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43.  One  of  the  conditions  upon  which 
an  appeal  is  allowed  from  a  justice's  court, 
is  the  payment  of  the  costs  of  the  action, 
and  where  this  is  not  done  the  justice  need 
not  certify  the  appeal.  McDermott  v. 
DougUui,  5  Cal.  89 ;  Bray  y;  Redman,  6 
Cal.  287. 

44.  In  an  action  for  a  dissolution  of  a 
copartnership,  on  appeal  the  appellate  court 
modified  the  decree,  and  under  the  cir- 
cumstances of  the  case  the  costs  of  Uie 
appeal  were  equally  divided  between  the 
plaintiff  and  the  defendant  Crosby  v. 
McDermitt,  7  Cal.  148. 

45.  Where  a  judgment  of  Uie  court 
was  incorrect  in  part,  the  appellate  court 
ordered  the  court  below  to  modify  its  judg- 
ment accordingly,  and  the  'appellants  re- 
covered the  costs  of  their  appeal.  Welch 
V.  SuUivafiy  8  Cal.  512. 

46.  If  any  one  or  more  of  the  parties 
desire  a  modification  of  the  judgment  as 
to  costs,  the  proper  application  should 
have  been  made  within  the  ten  days  al- 
lowed for  filing  a  petition  for  a  rehearing. 
i^ray  v.  Gray,  11  CaL  341. 

47.  Where  a  case  is  remanded  for 
further  proceedings  and  costs  awarded  in 
this  courts  in  general  terras,  the  costs  on 
appeal  only  are  included,  leaving  the  costs 
of  the  former  trial  to  abide  the  event  of 
the  suit.     3. 

48.  The  costs  upon  the  appeal  are 
properly  the  costs  of  the  supreme  court, 
and  the  costs  of  making  up  the  appeal  in 
the  court  below,  including  the  costs  of 
making  out  the  transcript     lb. 

49.  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  cor- 
rected in  the  supreme  court  at  appellant's 
cost     TryoH  v.  Sutton,  13  Cal.  491. 

50.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  dam- 
ages, the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  the 
judgment  The  clerk  below  can  issue  ex- 
ecution for  these  damages  and  costs.  Mc- 
Millan V.  Vischer,  14  Cal.  241. 

51.  Where  costs,  on  appeal  to  the  su- 
preme court,  are  not  entered  on  the  judg- 
ment docket  in  the  court  below,  they  do 
not  become  a  lien  until  the  levy  of  an  ex- 
ecution.    Chopin  V.  BrodeTj  16  Cal.  420. 


52.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession  but  not  for  damages,  the  judg- 
ment, being  for  possession  and  damages, 
was  affirmed  in  the  supreme  court,  upon 
respondent's  remitting  the  damages  and 
paying  the  cost  of  appeal.  DoU  v.  Feller^ 
16  Cal.  433. 

See  Compensation,  Fees. 
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See  Attornet. 
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See  Attorney. 
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COUNTER  CLAIM. 

1 .  A  counter  claim  should  be  as  distinct- 
ly stated  as  the  plaintiff's  demand.  When 
promissory  notes  are  set  up  as  a  counter 
claim  they  should  be  fully  set  up,  so  that 
the  judgment  would  be  a  bar  to  a  future 
recovery  upon  the  same  notes.  Bernard 
V.  MuUoU,  1  Cal.  368. 

2.  The  captain  of  a  vessel  drew  on  the 
owner  for  six  hundred  dollars  to  defray 
the  expenses  of  the  first  mate,  who  was 
ill.  In  an  action  against  the  owner  by  the 
captain  for  wages,  the  owner  endeavored 
to  set  off  the  draft :  held,  that  this  could 
not  be  done  without  producing  the  draft  or 
showing  payment  of  it  Waiermany*  Van- 
derbih,  3  Cal.  382. 

3.  When  parties  are  sued  as  factors,  it 
is  not  necessary  for  them  to  set  forth  in 
their  answer  their  claim  for  disbursements, 
commissions,  etc,  by  way  of  set  off.  Lu- 
bert  V.  Ohatwiteauj  3  CaL  463. 


COUNTER  CLAIM. 
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4.  A  joint  daim  by  two  persons  cannot 
be  pleaded  as  a  counter  claim  by  one  de- 
fendant, but  he  may  amend,  and  allege 
that  the  whole  interest  therein  had  been 
transferred  to  him.  Steams  v.  Martin^ 
4  Cal.  229. 

5.  In  case  of  a  sale  and  delivery  of  a 
special  ca,^^  with  warranty,  and  a  breach 
of  the  warranty,  the  plaintiffs  might  re- 
cover on  the  contract,  and  the  defendants 
would  be  obliged  to  sue  on  the  warranty, 
or  in  the  same  action,  to  recover  the  dam- 
ages ander  proper  averments  in  the  plead- 
ings.    Ruiz  V.  Norton,  4  Cal.  857. 

6.  Plaintiffs  filed  a  bill  to  foreclose  a 
mortgage  executed  by  defendants,  who  ad- 
mit the  demand,  but  ask  that  a  certain 
sum  be  retained  in  the  hands  of  the  court 
to  answer  a  judgment  against  defendants, 
to  the  satisfaction  of  which  they  claim 
that  the  plaintiff  is  proportionately  liable 
as  a  former  partner  of  defendants,  al- 
though he  was  not  served  with  process  in 
the  case :  held,  that  it  was  error  to  retain 
such  sum  in  the  hands  of  the  court.  Bell 
V.  Walsh,  7  Cal.  87. 

7.  The  doctrine  of  set-off  is  said  to  have 
been  borrowed  from  the  doctrine  of  com- 
pensation in  the  civil  law,  and  resembles 
it  in  many  respects.  Naglee  v.  Palmer, 
7  Cal.  546. 

8.  The  mere  existence  of  cross  de- 
mands will  not  justify  a  set-off  in  a  court 
of  chancery ;  there  must  be  some  peculiar 
circumstance  based  upon  equitable  grounds 
to  warrant  the  court  in  interfering.  lb, 
547. 

9.  Every  man  of  good  business  sense 
would  much  prefer  setting  off  his  claim 
against  that  of  another,  rather  them  first 
pay  the  money  out  of  his  own  pocket  and 
then  risk  getting  it  again  from  the  pocket 
of  his  adversary.  Walker  v.  Sedgvnck,  8 
Cal.  405. 

10.  A  debtor  has  a  right  to  purchase 
cross  demands  against  a  partnership,  and 
to  set  them  up  as  a  defense  to  the  debt  due 
by  him  to  the  partnership.  Naglee  v. 
Minium,  8  Cal.  544. 

11.  Under  a  plea  of  general  issue,  evi- 
dence of  a  counter  claim  is  not  admissible 
but  should  be  especially  pleaded.  Hicks 
T.  Green,  9  Cal.  75. 

12.  A  court  of  equity,  upon  bill  filed, 
will  compel  an  equitable  set-off,  when  the 
parties  have  mutual  demands  against  each 
other  which  are  so  situated  that  it  is  im- 


possible for  the  party  claiming  a  set-off  to 
obtain  satisfaction  of  his  claim  by  an  or- 
dinary suit  at  law  or  in  equity.  Russell 
V.  Conway,  11  Cal.  101. 

18.  Demands  being  joint  and  several 
are  not,  strictly  speaking,  due  in  the  same 
rightj  yet  if  the  legal  and  equitable  liabil- 
ities or  claiims  of  many  become  vested  in 
or  may  be  urged  against  one,  they  may  be 
set  off  against  separate  demands,  and  vice 
versa.     Ih,  102. 

14.  Where  judgment  obtained  in  differ- 
ent courts  are  to  be  set  off,  the  moving 
party  must  go  into  the  court  in  which  the 
judgment  against  himself  was  recovered. 
Ih.  103. 

15.  Pliuntiff  has  a  right  to  take  a  non- 
suit at  any  time  before  the  jury  retires, 
there  being  no  counter  claim.  Hancock 
Ditch  Co.  V.  Bradford,  13  Cal.  637. 

1 6.  Where  two  persons  sue  as  partners 
in  possession  for  a  trespass  on  firm  prop- 
erty, the  judgment  in  their  favor  is  from 
assets,  and  the  defendant  in  such  case  can- 
not afterward,  in  equity,  enjoin  the  collec- 
tion of  this  judgment,  and  set  off  against 
it  a  claim  against  one  of  the  partners,  on 
the  ground  that  in  fact  this  partner  was 
the  sole  owner  of  the  property  and  alone 
entitled  to  the  damages.  The  judgment  is 
conclusive  as  to  the  joint  ownership.  Col- 
lins V.  Butler,  14  Cal.  227. 

17.  Equity  will  not  set  off  the  claim  of 
an  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment ;  and 
if  the  judgment  be  partnership  assets,  the 
individual  creditor  has  no  claim  to  any 
part  of  it  until  adjustment  of  the  firm  ac- 
counts.    Ih.  230. 

18.  In  an  action  of  damages  laid  at  two 
hundred  dollars,  defendants  plead  a  gen- 
eral denial  and  offset  of  one  hundred  and 
twenty-five  dollars :  held,  that  the  supreme 
court  has  no  jurisdiction,  the  amount  in 
dispute  being  less  than  two  hundred  dol- 
lars, and  that  the  fact  that  an  offset  was 
plead  did  not  alter  the  case.  Simmons  v. 
Brainard,  14  Cal.  278. 

19.  Plaintiff  has  judgment  against  de- 
fendant for  six  hundred  dollars.  Defend- 
ant has  judgment  in  the  same  court,  but 
in  a  different  action,  against  plaintiff  for 
one  hundred  and  ten  dollars  costs.  Plaint- 
iff moves  to  set  off  defendant's  judgment, 
and  apply  the  same  as  a  credit  upon 
plaintiff's  judgment.  Motion  denied,  and 
plaintiff  appeals  from  the  order  denying 
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the  motion :  held,  that  the  supreme  court 
has  no  jurisdiction — ^the  judgment  sought 
to  be  set  off  being  for  less  than  two  hun- 
dred dollars.  CrandaU  t.  Elen^  15  Cal. 
408. 

20.  In'  an  action  for  the  price  of  goods 
sold  and  delivered,  there  being  a  warranty 
as  to  the  quality  of  the  goods,  the  breach 
of  the  warranty  may  be  relied  on  in  de- 
fense, by  way  of  recoupment,  to  mitigate 
the. amount  recovered ;  but  it  is  not  avail- 
able as  a  complete  defense  to  the  action. 
JEarl  V.  BuU,  15  Cal.  4?') 


COUNTY. 

I.  In  general. 
II.  Revenne. 

III.  Indebtedness. 

IV.  Actions  by  or  against  a  Connty. 


I.  In  general. 

1.  Where  the  southern  line  of  a  creek 
was  the  dividing  line  between  the  city  of 
Oakland  and  the  remainder  of  Contra 
Costa  county,  both  the  city  and  county 
have  jurisdiction  to  build  a  bridge  over  the 
creek.  Gilman  v.  Contra  Costa  County, 
5  Cal.  428. 

2.  As  a  city  may  by  legislative  enact- 
ment spring  from  the  body  of  a  county, 
there  is  no  reason  in  law  why  it  may  not 
be  resolved  back  into  its  original  elements, 
or  why  the  power  which  called  this  politi- 
cal being  into  existence  may  not  again  de- 
stroy. People  V.  Hill,  7  Cal.  103 ;  People 
V.  Mullins,  10  Cal.  21 ;  People  v.  Beatty, 
14  Cal.  572. 

3.  The  legislature  can  delegate  the 
power  to  the  voters  of  a  county  to  select 
a  county  seat  therein.  Upham  v.  Super- 
visors of  Sutter  County,  8  Cal.  382. 

4.  There  is  no  difference  between  a 
municipal  corporation  and  a  county  in  the 
political  and  geographical  divisions  of  the 
State.  They  are  both  the  subjects  of  its 
political  dominion.  Pattison  v.  Supervi- 
sors of  Tuba  County,  13  Cal.  184. 

5.  The  right  to  try  particular  cases  in 
particular  counties  is  a  mere  privilege, 


which  may  be  waived.  It  is  not  a  matter 
of  abatement  in  the  writ  The  privilege 
must  be  claimed  by  motion  to  change  Uie 
venue,  at  the  proper  time  and  place. 
Watts  V.  White,  13  Cal.  324 ;  ovemilii^ 
Vallefo  V.  RandaU,  3  Cal.  462. 

6.  Where  a  suit  for  real  estate  is  brought 
in  the  wrong  county,  a  motion  to  change 
the  venue,  and  not  demurrer,  is  the  proper 
remedy;  and  in  such  case,  there  is  no 
discretion  in  the  court,  the  change  being 
matter  of  right.  WaUs  v.  White^  13  CaL 
324. 


n.  Retenue. 

7.  A  board  of  supervisors  has  no  power 
to  set  apart  a  portion  of  the  revenue  of 
the  county  as  a  fund  for  current  expenses. 
Laforge  v.  Magee,  6  Cal.  285. 

8.  While  the  legislature  has  power  to 
direct  in  what  manner  county  revenues 
shall  be  disposed  of,  still  they  cannot  di- 
vest a  right  of  a  party  which  is  complete, 
vested  and  determined.     Ih»  651. 

9.  The  levy  upon  county  revenues  in 
the  hands  of  the  treasurer  is  illegal  and 
void.  These  revenues  are  authorized  by 
law,  and  appropriated  to  distinct  purposes, 
and  are  not  the  subject  of  seizure  upon 
execution.  Gilman  v.  Contra  Costa  Conn- 
ty,  7  Cal.  58. 

10.  Where  the  sheriff,  as  ex  officio  tax 
collector,  received  taxes,  and  afterwards, 
on  being  sued  therefor,  denied  the  right  of 
the  county  to  recover  the  same  from  him 
because  the  same  had  been  illegally  levied 
by  the  court  of  sessions :  held,  that  al- 
though the  court  of  sessions  had  no  power 
to  levy  taxes,  yet  the  defendant,  being  the 
agent  or  trustee  of  the  county,  was  estop- 
ped from  denying  the  right  of  the  county 
to  recover.  Placer  County  v.  AsHn^  8 
Cal.  305. 


m.  Indebtedness. 

11.  The  appointment  by  the  county 
judges  of  two  counties  of  commissioners 
to  ascertain  and  settle  the  proportionate 
amount  of  indebtedness  to  be  assumed  by 
each,  under  a  law  authorizing  such  an 
appointment  on  the  division  of  said  coun- 
ties, is  the  proper  'exercise  of  functions 
incident  to  their  judicial  position.     7W- 


COUNTY. 
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ifmne  Country,  Stanislans  County,  6  Cal. 
442. 

12.  Where  the  right  of  a  holder  of 
county  scrip  to  the  payment  thereof  had 
become  fixed  by  presentation,  there  being 
money  for  such  payment  then  in  the  treas- 
ury, a  subsequent  act  of  the  legislature 
cannot  intervene  to  divest  rights  already 
acquired.     Laforge  v.  Magee,  6  Cal.  650. 

13.  A  county  may  assign  and  transfer 
a  warrant  drawn  in  its  favor  by  another 
coanty  on  its  treasurer,  so  as  to  invest  the 
holder  with  the  right  to  demand  payment 
thereon.  There  is  no  restriction  on  the 
power  of  a  county  to  exchange  its  credits 
for  its  debts,  or  for  money,  if  it  so  desires, 
and  can  find  any  one  to  contract  with  it 
on  these  terms.  Beah  v.  EvanSy  10  Cal. 
460. 

14.  County  warrants  acquire  no  greater 
validity  in  the  hands  of  third  parties  than 
they  originally  possessed  in  the  hands  of 
the  first  holder,  no  matter  for  what  con- 
sideration they  may  have  been  transferred, 
or  in  what  faith  they  may  have  been  taken. 
If  illegal  when  issued,  they  are  illegal  for 
all  time.  People  v.  M  Dorado  County, 
11  Cal.  175. 

15.  The  eighth  article  of  the  constitu- 
tion, prohibiting  the  State  from  creating 
debts  over  $300,000,  or  loaning  its  credit, 
only  applies  to  the  State  as  a  corporation, 
as  a  political  sovereign,  represented  by 
her  law-making  power ;  and  does  not  pre- 
vent the  State  authorizing  counties  or 
municipal  corporations  to  create  debts, 
when  the  debt  of  the  State  itself  is  up  to 
the  constitutional  limit  Pattison  v.  Su- 
pervisors  oj  Tuba  County,  13  Cal.  183. 

16.  The  legislature  may  authorize  a 
county  to  pay  claims  invalid  in  law,  but 
equitable  ahd  just  in  themselves.  People 
V.  Burr,  13  Cal.  351. 

17.  Where  a  county  is  already  in  pos- 
session of  a  set  of  weights  and  measures 
according  to  law,  it  cannot  be  held  liable 
for  a  new  set  purchased  by  the  deputy 
sealer  of  weights  and  measures.  Levy  v. 
Supervisorn  Tuba  County,  14  Cal.  636. 

18.  A  tax  collector  has  power  to  con- 
tract for  publishing  the  delinquent  list  of 
tax  payers,  so  as  to  bind  the  county  for 
payment  of  the  price.  He  is  the  agent  of 
the  county  in  this  respect,  and  for  any 
reasonable  exercise  of  that  agency  the 
county  is  responsible.  Randall  v.  Tuba 
County,  14  CaL  222. 


19.  And  where  he  did  so  contract  with 
plaintiffs,  who  publish  the  list  and  sue  the 
county  for  the  price,  the  fact  that  the  tax 
collector  had  assented  to  a  contract  previ- 
ously made — or  attempted  to  be  made — 
by  the  supervisors  with  another  party  for 
publishing  the  list,  is  not  enough  to  affect 
plaintiffs,  if  they  had  no  notice  of  it ;  and 
evidence  of  such  assent  was  properly  ruled 
out.     lb, 

20.  An  objection  that  an  account  pre- 
sented to  the  supervisors  of  a  county  was 
not  "authenticated"  as  required  by  the 
statute,  cannot  be  taken  in  the  supreme 
court  for  the  first  time.     lb. 

21.  In  a  suit  by  a  physician  against  a 
county  on  a  contract  for  his  services  for 
one  year  as  examining  physician  of  the 
hospital,  the  objection  that  he  is  not  a 
graduate  of  a  legally  constituted  medical 
institute,  if  good  at  all,  cannot  be  taken 
by  demurrer,  unless  the  demurrer  dis- 
tinctly present  the  objection.  McDaniel 
V.  Tuba  County,  14  Cal.  445. 


IV.  Actions  by  or  against  a  County. 

22.  A  county  government  is  a  portion 
of  the  State  government,  and  as  there  is 
no  remedy  against  the  State  there  can  be 
none  against  the  county.*  Hunsacker  v. 
Borden,  5  Cal.  290. 

23.  A  county  is  not  a  person  in  any 
sense ;  it  is  not  a  corporation.  It  cannot 
sue  or  be  sued  except  where  specially  per- 
mitted by  statute,  and  such  permission  can 
be  withdrawn  or  denied  at  any  time  the 
legislature  may  think  proper.     lb, 

24.  Counties  are  quasi  corporations, 
and  can  sue  and  be  sued.  The  right  to 
sue  a  county  is  not  limited  by  the  act  of 
May  lltb,  1854,  to  cases  of  tort,  mal- 
feasance, &c.,  but  is  given  to  every  case 
of  account  afler  presentation  to  and  rejec- 
tion by  the  board  of  supervisors.     Price 

V.  Sacramento  County,  6  Cal.  255  ;  Tuol- 
umne County  V.  Stanislaus  County,  6  CaL 
442 ;  Oilman  v.  Contra  Costa  County,  6 
Cal.  677  ;  8  Cal.  57  ;  Placer  County  v. 
Astin,  8  Cal.  305. 

25.  The  act  providing  the  manner  of 
commencing  and  maintaining  suits  by  or 
against  counties,  passed  May  11th,  1854, 


*  The  act  of  May  Uth,  1854,  pennits  ccnnties  to  rae  and 
to  be  sued. 
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is  retrospective.    Gilmcm  v.  Contra  Gotta 
County,  6  Cal.  677. 

26.  The  statute  providing  that  no  per- 
son shall  sue  a  county  for  any  demand, 
unless  the  claim  has  first  been  presented 
to  the  board  of  supervisors,  and  been  by 
them  rejected,  applies  as  well  to  actions 
arising  out  of  tort  as  upon  contract.  Mc- 
Cann  v.  Sierra  County,  7  Cal.  124. 

27.  The  private  property  of  an  inhab- 
itant of  a  county  is  not  liable  to  seizure 
and  sale  on  execution  for  the  satisfaction 
of  a  judgment  recovered  against  a  county. 
jEmeric  v.  Gilnian,  10  Cal.  408. 

28.  No  execution  can  issue  upon  a  judg- 
ment rendered  against  a  county.  When 
a  judgment  is  rendered  against  a  county 
it  is  the  duty  of  the  supervisors  to  apply 
such  funds  in  the  treasury  of  the  county 
as  are  not  otherwise  appropriated  to  its 
payment.     Ih,  410. 

29.  Where  the  compensation  for  land 
taken  by  a  county  for  public  use,  as  for  a 
road,  does  not  precede  or  accompany  the 
taking,  the  entire  action  of  the  county 
authorities  is  void.  Johnson  v.  Alameda 
County,  14  Cal.  107. 

30.  A  suit  in  such  case  against  the 
county  for  the  compensation  does  not  lie. 
lb. 

31.  The  people  of  a  county  are  not  a 
corporation,  nor  can  they  sue  or  be  sued. 
Smith  V.  Myers,  15  Cal.  34. 

32.  A  county  is  a  corporation,  and  is 
the  proper  party  plaintiff  to  object  to  a 
contract  made  by  the  board  of  supervisors 
for  building  a  jail.     lb. 
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I.  Jurisdiction. 
II.  Appeals. 

1.  From  Justices'  Courts. 

2.  To  the  Supreme  Court. 


I.  Jurisdiction. 

1.  The  district  courts  have  constitutional 
jurisdiction  in  cases  of  nuisance.  The 
grant  of  such  to  the  county  court  by  stat- 
ute cannot  take  away  the  constitutional 


jurisdiction   of  the  district  court     ^iss- 
gerald  v.  Urton,  4  Cal.  238. 

2.  An  act  conferring  jurisdiction  on  the 
county  courts  in  actions  for  which  courts 
of  general  jurisdiction  have  always  sup- 
plied a  remedy  as  "  special  cases,"  is  un- 
constitutional and  void.  Parsons  v.  Tuol- 
umne County  Water  Co.,  5  Cal.  44. 

3.  Causes  may  be  transferred  from  one 
county  court  to  another  according  to  stat- 
ute.    Heyes  v.  Sanford,  5  Cal.  117. 

4.  A  county  court  has  no  juri.sdiction  to 
enforce  a  mechanic's  lien  where  the  amount 
in  controversy  exceeds  two  hundred  dol- 
lars.    Brock  V.  Bruce,  5  Cal.  280. 

5.  The  power  of  the  county  court  to 
treble  damages  by  way  of  penalty  in  •  ac^ 
tions  of  forcible  entry  results,  by  neces- 
saiy  implication,  from  its  power  to  try  de 
novo.     O^CaUaghan  v.  Booth,  6  Cal.  66. 

6.  The  ninth  section  of  article  six  of 
the  constitution  cannot  be  construed  to 
confer  exclusive  original  jurisdiction  in 
all  special  cases  upon  the  county  courts. 
lb.  67. 

7.  The  legislature,  in  conferring  juris- 
diction in  insolvency  cases  on  both  the 
district  and  the  county  courts,  acted  in  the 
exercise  of  a  legitimate  power,  and  these 
courts  have  concurrent  jurisdiction.  Har- 
per  V.  Freelon,  6  Cal.  76. 

8.  The  act  of  March  27th,  1850,  con- 
ferring upon  the  county  court  the  power  of 
incorporating  towns,  is  unconstitutionaL 
People  V.  Tovm  of  Nevada,  6  Cal.  144. 

9.  Where  parties  stipulate  to  arbitrate, 
and  that  the  award  be  entered  as  a  judg- 
ment of  the  county  court:  held,  that  it 
was  void  in  toto,  if  it  exceeded  two  hun- 
dred dollars,  as  the  court  had  no  jurisdic- 
tion.     Williams  v.  Walton,  9  Cal.  145. 

10.  The  act  giving  jurisdiction  over  the 
subject  of  contested  elections  to  the  county 
court  is  constitutional,  and  district  judges 
are  embraced  within  it  Saunders  v. 
Haynes,  13  Cal.  150. 

11.  County  courts,  under  the  statute, 
have  jurisdiction  in  proceeding  by  man- 
damus, and  the  statute  is  constitutionaL 
People  V.  Day,  15  Cal.  92. 

12.  Aside  from  previous  decisions  of 
this  court,  the  true  construction  of  our 
constitution  is  that  the  legislature  has 
power  to  confer  on  county  courts  jurisdic- 
tion in  such  specially  enumerated  and 
defined  cases  as  in  its  discretion  should  be 
confided  to  those  tribunals.  lb. 
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13.  Where  a  special  term  of  the  county 
eourt  was  held  on  the  first  day  of  May, 
open  notice  to  that  effect  given  on  the 
twenty-fourth  of  April  preceding,  the  pro- 
ceedings of  the  court  were  irregular,  if 
not  void;  the  statute  (Wood's  Dig.  381) 
requiring  a  notice  of  not  less  than  ten  nor 
more  thao  twenty  days.  People  t.  Rileyj 
16  CaL  187. 


IT.  Appeals. 
1.  Fntm  Justice^  Courts. 

14.  Coanty  courts  try  cases  anew  on 
a]^[>eal  by  reason  of  their  appellate  juris- 
diction, and  not  their  original  jurisdiction. 
TovmMend  v.  Brooktj  5  Cal.  53. 

15.  The  county  court  on  appeal  should 
proceed  to  try  the  case  on  its  merits  anew, 
and  not  dismiss  the  same  if  defendant  had 
no  notice  of  trial  in  the  justice's  court 
Cbjife  v.  Baldwiny  5  Cal.  75. 

16.  An  objection  that  the  county  court 
had  no  jurisdiction  because  there  was  no 
appeal  bond  given  should  be  raised  in  the 
eoim^  court  and  not  in  the  supreme  court 
for  the  first  time.  Howard  v.  Harmon^  5 
Cal.  78. 

17.  One  of  the  conditions  upon  which 
an  i^peal  is  allowed  from  a  justice's  court 
is  the  payment  of  the  costs  of  the  action. 
McDermoU  v.  Douglassy  5  Cal.  89  ;  Braif 
V.  JUdman,  6  Cal.  287. 

18.  A  notice  of  appeal  to  a  county 
eourt,  stating  that  defendant  appealed 
from  the  whole  judgment,  is  a  sufficient 
notice  within  the  statute.  Price  v.  Van 
Oemeghanj  5  CaL  124. 

19.  The  payment  or  tender  of  fees  to  a 
juatace  does  not  strictly  constitute  a  condi- 
tion of  appeal,  but  a  condition  precedent 
to  sending  up  the  papers ;  but  this  condi- 
tion may  be  waived  by  the  justice.  Bray 
v.  Beebnan,  6  CaL  287 ;  People  v.  ITarris, 
9  CaL  573. 

20.  On  appeal  from  a  justice's  court  to 
a  county  court  on  questions  of  law  alone, 
if  a  new  trial  be  oridered,  it  should  take 
plaoe  in  the  county  court.  People  v.  IVee^ 
bnjBCsl.  518. 

21.  When  a  new  trial  is  ordered  in  a 
county  court  on  an  appeal  from  a  justice's 
court,  the  county  court  should  try  the 
cause,  as  it  has  aU  the  judicial  machinery 


for  such  trial,  and  there  can  be  no  good 
reason  for  sending  the  case  back  to  the 
justice.     Ih.  519. 

22.  Where  a  party  appealed  from  a 
justice's  court  to  a  county  court,  and  the 
justice  neglected  to  send  up  with  the  rec- 
ord the  notice  of  appeal :  held,  that  it  was 
error  to  refuse  to  allow  appellant  the  op- 
portunity of  moving  to  compel  the  justice 
to  send  it  up,  by  peremptorily  dismissing 
the  appeal.  Sherman  v.  Rolhergy  9  CaL 
18. 

23.  The  county  court  has  the  sole  ap- 
pellate jurisdiction  in  all  cases,  civil  and 
criminal,  arising  in  justices'  courts,  subject 
to  such  restrictions  as  the  legislature  may 
impose,  by  making  the  decisions  of  the 
justice  final  in  such  cases  as  may  be  de- 
termined by  law.  People  v.  Fowler,  9  Cal. 
88. 

24.  An  appeal  does  not  lie  to  the  coun- 
ty court  from  a  justice's  court  upon  the 
facts  of  the  case,  if  there  has  been  a  de- 
fault in  the  court  below.  People  v.  Coun- 
ty Court  of  El  Dorado  County,  10  CaL  20 ; 
Funkenstetn  v.  Mgutter,  11  CaL  328. 

25.  A  refusal  by  the  county  court  on 
appeal  from  a  justice  to  permit  an  amend- 
ment of  the  complaint  is  matter  of  discre- 
tion, and  there  being  no  affidavit  of  mate- 
riality, nor  any  showing  of  the  importance 
of  the  amendment,  the  supreme  court  will 
not  interfere.  Canfield  v.  Bates,  13  CaL 
608. 

26.  On  appeal  from  a  justice's  court  in 
forcible  entry  and  detainer,  the  execution 
of  the  appeal  bond  within  ten  days  is  not 
a  condition  to  the  jurisdiction  of  the  coun- 
ty court    Babe  v.  Hamilton,  15  CaL  32. 

27.  In  forcible  entry  and  detainer  tried 
in  the  county  court,  on  appeal  from  a  jus- 
tice's court,  plaintiff  having  obtained  a 
verdict  for  one  hundred  and  fifty  dollars 
damages,  moved  that  they  be  trebled. 
Motion  denied  and  judgment  entered  for 
one  hundred  and  fifly  dollars  with  restitu- 
tion of  the  premises.  Plaintiff  applies  to 
the  supreme  coui*t  for  mandamus  to  compel 
the  court  below  to  render  judgment  for 
treble  damages :  held,  that  the  application 
must  be  denied,  as  plaintiff  has  an  ade- 
quate remedy  by  appeal ;  pending  which, 
plaintiff  can  enforce  so  much  of  the  judg- 
ment as  awards  restitution.  The  judg- 
ment can  be  corrected  in  this  court,  if 
proper,  by  trebling  the  damages.  Early 
V.  Mannix,  15  CaL  150. 
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28.  On  appeal  from  a  justice's  to  a 
county  court — ^the  record  not  showing  that 
notice  of  appeal  had  been  served  on  the 
adverse  party — appellant  may  prove  by 
his  affidavit  that  such  notice  was  in  fact 
served.    MencUoca  v.  Orr,  16  Cal.  368. 


2.  To  the  Supreme  Court. 

29.  The  statute  not  having  conterred 
upon  the  supreme  court  an  appellate  juris- 
diction over  judgments  of  the  county 
courts,  that  constitutional  power  cannot 
be  exercised  until  the  mode  is  prescribed 
by  statute.*  Warner  v.  Ball,  1  CaL  91 ; 
Whtie  V.  Lighthall,  1  Cal.  847 ;  Adam  v. 
Town,  3  Cal.  248. 

30.  No  appeal  was  allowed  by  law  from 
a  county  court  to  the  supreme  court  prior 
to  the  first  day  of  July,  1854.  Mddletan 
V.  Gould,  5  Cal.  191. 

31.  A  county  court  can  grant  a  new 
trial,  as  the  appellate  power  of  the  su- 
preme court  over  the  county  court  could 
not  be  properly  and  efficiently  executed, 
unless  the  power  to  grant  a  new  trial  ex- 
isted in  the  county  court.     Dickinson  v. 

Van  Horn,  9  Cal.  211. 

32.  The  supreme  court  has  jurisdiction 
to  hear  and  determine  appeals  from  the 
judgment  of  a  county  court  on  questions 
of  fraud  made  on  the  petition  of  mi  insol- 
vent for  a  discharge  from  his  debts.  Fi$k 
V.  ERs  Oreditorsj  12  Cal.  281. 


COUNTY  JUDGE. 

1.  A  county  judge  has  no  right  to  de- 
clare a  convention  of  justices  assembled 
to  elect  associate  justices  of  the  court  of 
sessions  adjourned.  People  v.  CampbeU, 
2  Cal.  137. 

2.  The  county  judge  and  two  associates 
compose  the  court  of  sessions,  and  the 
presence  of  all  three  is  necessary  to  the 
transaction  of  any  business.     People  v. 


*TbU  Jarisdlctionls  conferred  by  the  itatate  of  Hajr  IStb, 


Jh  Chung,  5  CaL  105 ;  People  v.  Bar- 
bour, 9  Cal.  234. 

3.  The  legislature  cannot  confer  upon 
a  county  judge  the  power  of  designating 
the  place  and  manner  of  holding  an  elec- 
tion, as  it  is  a  ministerial  and  not  a  judi- 
cial act,  and  an  election  thus  held  will  be 
void.    Dickey  v.  Burlhut,  5  Cal.  344. 

4.  An  election  which  was  ordered  by 
the  board  of  supervisors  to  fill  a  vacancy 
in  the  office  of  county  judge,  occasioned 
by  the  resignation  of  the  incumbent  with- 
out proclamation  of  the  governor,  is  inval- 
id, and  the  office  being  vacant  can  be  prop- 
erly filled  by  appointment  of  the  governor. 
People  V.  Porter,  6  Cal.  28 ;  People  v. 
Martin,  12  CaL  411. 

5.  The  grant  of  authority  to  the  county 
judge  to  award  injunctions  in  cases  brought 
in  the  district  court  is  a  mere  power  to 
issue  mesne  process  auxiliary  to  the  prop- 
er jurisdiction  of  the  district  court  and  is 
not  trenching  upon  it.  The  county  judge 
does  not  try  or  deci<ie  the  case,  nor  does 
any  court  of  which  he  is  judge  take  juris- 
diction of  it ;  he  only  issues  a  mesne  pro- 
cess. ITiompson  v.  Williams,  6  Cal.  89; 
Crandall  v.  Woods,  6  CaL  451. 

6.  A  county  judge  has  authority  to 
award  injunctions  in  cases  brought  in  the 
district  court ;  it  is  a  mere  power  to  issue 
mesne  process  auxiliary  to  the  proper 
jurisdiction  of  the  district  court,  and  is  not 
trenching  upon  it.  Thompson  y.  Williams^ 
6  CaL  89 ;  Crandall  v.  Woods,  6  Cal.  451. 

7.  The  appointment  by  the  county 
judges  of  two  counties  of  commissioners 
to  ascertain  and  settle  the  proportionate 
amount  of  indebtedness  to  be  assumed  by 
each,  under  a  law  authorizing  such  an  ap- 
pointment on  the  division  of  said  counties, 
is  the  proper  exercise  of  functions  incident 
to  their  judicial  position.  2\iolumne  Goun-' 
ty  V.  Stanislaus  County,  6  CaL  442. 

8.  A  district  court  may  issue  a  certiorari 
to  a  county  judge  to  review  his  excess  of 
jurisdiction  in   granting  a  ferry  license. 

Chard  V.  Barrison,  8  CaL  116. 

9.  The  exercise  of  power  to  grant  a 
ferry  license  is  not  judicial,  and  cannot 
exist  in  a  county  judge.  His  excess  of 
authority  can  be  properly  reviewed  on 
certiorari.     lb, 

10.  It  is  not  competent  for  the  legisla- 
ture to  change  the  period  of  the  tenure  of 
the  office  of  judge  <^  county  courts,  any 
more  than  to  change  those  of  supreme  and 
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district  jadges.  People  v.  Templetorij  12 
GbL  401 ;  People  v.  Bosborough,  14  Cal. 
187. 

11.  The  office  of  county  judge  is  not  a 
coanty  office  within  the  meaning  of  the 
^  act  to  regulate  elections,''  passed  March 
23d,  1850,  consequently  the  supervisors 
cannot  order  a  special  election  to  fill  a  va- 
cancy in  thai  office.  People  v.  Martin^  12 
CaL411. 

12.  The  appointee  of  the  governor  to 
the  office  of  county  judge  will  hold  over  a 
person  elected  to  the  same  office  at  a 
special  election  ordered  by  the  board  of 
supervisors  of  the  county.     lb, 

13.  Under  the  statute  the  county  judge 
may  grant  an  injunction  in  cases  in  the 
district  court,  but  he  cannot  appoint  a  re- 
ceiver, at  least,  not  as  a  thing  distinct  from 
the  injunction.  Ruihrauff  v.  Kresz,  13 
CaL639. 

14.  By  the  constitution  county  judges, 
when  elected,  hold  their  offices  for  the  full 
period  of  four  years.  People  v.  Ten^le- 
Uniy  12  Cal.  401 ;  People  v.  Bosborough, 
14  CaL  187. 

15.  Where  the  convention  of  justices  of 
the  peace  for  electing  two  associate  jus- 
tices of  the  court  of  sessions  was  presided 
over  by  the  then  acting  county  judge,  his 
official  acts  at  such  convention  were  legal 
and  valid — although  it  was  afterwards  de- 
termined that  another  person  had  been  le- 
gally elected  to  that  office ;  and  a  court  of 
sessions,  composed  of  said  other  person  as 
county  judge,  and  of  the  two  associates 
elected  by  such  convention,  was  legally  or- 
ganized.    People  V.  Wtpnan,  15  Cal.  74. 


COUNTY  OFFICERS. 

1.  An  act  organizing  a  new  county  and 
fixing  a  special  day  for  the  first  election 
of  county  officers,  and  providing  that  they 
shall  hold  office  for  two  years  and  until 
their  saocessors  are  elected  and  qualified, 
must  be  construed  in  connection  with  the 
general  law  requiring  such  officers  to  be 
elected  on  the  same  day  throughout  the 
State.     People  v.  Church,  6  CaL  78. 

2.  The  officers  first  elected  hold  till  the 
fint  general  election  for  county  officers 


throughout  the  State,  after  the  expiration 
of  the  term  of  two  years  fixed  by  the 
special  act,  and  an  election  held  before 
that  time  is  void.     lb. 

3.  Where  an  act  organizing  a  county 
provides  for  the  term  of  office  of  the  offi- 
cers first  elected,  but  makes  no  provisions 
as  to  their  successors,  the  duration  of  the 
term  of  the  latter  is  governed  by  the  gen- 
eral law.     People  v.  Colton,  6  Cal.  85. 

4.  In  counties  where  the  offices  of  coun- 
ty clerk  and  county  recorder  are  united, 
the  officer  performs  the  functions  of  audit- 
or as  reconler  and  not  as  clerk,  and  when 
these  offices  are  separated  the  recorder 
becomes  auditor.  People  v.  Darraehj  9 
Cal.  325. 

5.  It  is  in  the  power  of  the  legislature, 
in  organizing  or  after  organizing  a  new 
county,  to  prescribe  the  time  of  elections 
for  county  officers,  and  also  the  period  of 
the  commencement  of  their  terms.  P«o- 
ple  V.  Tempkton,  12  Cal.  401. 

See  Assessor,  Auditor,  Clerk  of 
THE  Court,  Countt  Judge,  Office, 
Recorder,  Sheriff,  Supervisors,  Sur- 
yetor.  Tax  Collector,  Treasurer. 
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COURTS. 

1.  Every  court  has,  while  engaged  in 
the  performance  of  its  lawful  functions,  as 
an  incident  to  its  judicial  character,  the 
authority  to  preserve  order,  decency  and 
silence  in  its  presence,  and  in  such  case 
may  apprehend  and  punish  an  offender 
without  further  examination  or  proof. 
People  V.  TSimer,  1  Cal.  153. 

2.  Where  an  assessment  is  laid  upon 
land  in  the  city  of  San  Francisco,  it  is  not 
within  the  province  of  a  court  to  interfere 
and  order  a  sale  of  the  land  by  a  decree 
rendered  in  an  injunction  suit,  instituted 
by  the  owner  of  the  land  for  the  purpose 
of  preventing  a  sale  under  an  ordinance 
of  the  city.  Weber  v.  Oity  of  San  Fran" 
Cisco,  1  CaL  456. 

3.  The  agreement  of  parties  cannot  di- 
vest courts  of  their  proper  jurisdiction. 
Muldrow  V.  Norris,  2  Cal.  78. 

4.  A  court  may  go  behind  the  record 
evidence  of  a  statute  and  inquire  whether 
it  was  passed  or  approved  in  accordance 
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with  the  constitution.     Fowler  v.  Pierce^ 
2  Cal.  168. 

5.  The  time  and  place  of  holding  courts 
should  not  be  left  in  doubt.  Ross  v.  Au- 
siiU,  2  Cal.  191. 

6.  If  a  court,  instead  of  having  a  ver- 
dict corrected  by  the  jury,  attempt  to  cor- 
rect it  by  the  judgment  and  go  beyond  the 
verdict,  it  is  error.     Ih. 

7.  Great  latitude  is  given  to  the  courts 
by  our  statute  in  amending  and  altering 
pleadings.     Pollock  v.  Hunt,  2  CaL  194 ; 

Truehody  v.  Jacohson,  2  CaL  283 ;   Cooke 
V.  Spearsy  2  Cal.  412. 

8.  A  court  sitting  as  a  jury  must  find 
separately  the  facts  and  conclusions  of  law. 
A  verdict  insufficient  in  this  particular 
will  be  reversed.  Brown  v.  Graves^  3  Cal. 
Ill ;  Pussel  V.  Armador,  2  Cal.  305. 

9.  A  court  has  no  right  to  charge  the 
jury   in  regard    to   conclusions  of  fact. 

TreadweU  v.  WelU,  4  Cal.  263. 

10.  Courts  are  bound  to  take  notice  of 
the  political  and  social  condition  of  the 
country  which  they  judicially  rule.  Irwin 
V.  Philips^  5  Cal.  146;  Merced  Mining 
Co.  V.  Fremont,  7  Cal.  325 ;  Wells  v.  StotU, 
9  Cal.  494. 

11.  The  legislature  cannot  confer  on 
one  court  the  functions  and  powers  which 
the  constitution  has  conferred  on  another. 
Zander  v.  Coe,  5  Cal.  234. 

12.  Legislative  functions  cannot  be  ex- 
ercised by  the  judiciary ;  nor  can  the  legis- 
lature delegate  such  power  to  a  court  which 
is  inhibited  from  the  performance  of  any 
other  than  judicial  acts.  People  v.  Town 
of  Nevada,  6  Cal.  144. 

13.  In  all  inferior  courts,  of  the  like 
kind,  the  law  requires  that  they  must 
strictly  follow  the  rules  which  create  and 
govern  them ;  and  that  which  in  a  court 
of  general  jurisdiction  would  be  a  mere 
irregularity,  absolutelydeprives  the  former 
of  all  jurisdiction.  WkitweU  v.  Barhier, 
7  CaL  64 ;  Haynes  v.  Meeks,  10  CaL  118. 

14.  Every  court  empowered  to  punish 
for  contempt,  is  not  the  sole  and  final 
judge  in  all  cases  of  alleged  contempt. 
Fx  parte  Eowe,  7  CaL  178. 

15.  Courts  are  not  bound  to  take  official 
notice  of  the  rules  adopted  for  the  regula- 
tion of  the  various  departments  of  the 
federal  government,  or  those  established 
by  the  board  of  land  commissioners  or 
surveyor  general  of  the  United  States  for 
California.   Hensley  v.  Tarpey,  7  CaL  289. 


16.  Courts  have  no  power  to  interfere 
with  the  judgments  and  decrees  of  other 
courts  of  concurrent  jurisdiction.  Anthony 
V.  Dunlap,  8  CaL  27 ;  Rickett  v.  JohnMon^ 

8  Cal.  35 ;  Reoalk  v.  Kraemer,  8  Cal.  71 ; 
Ghipman  v.  ffibbard,  8  Cal.  271 ;  Phelan 
V.  Smith,  8  CaL  521 ;  Gorham  v.  Toomey, 

9  Cal.  77 ;  Uhlfelder  v.  Levy,  9  CaL  614. 

17.  A  state  court  cannot  enjoin  the 
proceedings  of  a  federal  court.  Pkelan 
V.  Smith,  8  CaL  521. 

18.  A  court  is  bound  to  take  judicial 
notice  of  the  general  laws  in  force  in  thiB 
State,  at  the  cession  of  California,  which 
remained  unrepealed,  until  the  common 
law  was  adopted  in  April,  1850.  Wells 
V.  Statu,  9  CaL  494. 

19.  An  exception  to  the  general  rule 
that  one  court  cannot  enjoin  the  proceed- 
ings of  another  court  of  coordinate  juris- 
diction, arises  when  the  court  in  which  the 
action  or  proceeding  should  be  had  is  un- 
able, by  reason  of  its  jurisdiction,  to  aSord 
the  relief  sought ;  as  when  several  fraud- 
ulent judgments  are  confessed  in  several 
courts,  a  creditor  may  bring  one  action  in 
any  one  of  these  courts  to  enjoin  them  alL 
Uhlfelder  v.  Levy,  9  CaL  614. 

20.  Courts  can  ascertain  and  fix  the 
boundaries  which  are  designated,  but  can- 
not give  boundaries  to  a  specific  quantity 
which  has  none  and  lies  in  a  larger  tract 
Waterman  v.  Smith,  13  Cal.  418 ;  Moore 
V.  Wilkinson,  13  CaL  486. 

21.  Courts  have  a  large  discretion  over 
the  conduct  of  proceeding  before  them, 
and  may  limit  counsel  to  reasonable  time. 
But  in  capital  cases  this  should  be  done, 
if  at  all,  only  in  venr  extraordinary  and 
peculiar  instances.  People  v.  Keenan,  13 
CaL  584. 

22.  Courts  grant  divorces  in  cases  of 
cruelty,  not  to  punish  an  offense  already 
committed,  but  to  relieve  the  complaining 
party  of  apprehended  danger;  and  the 
divorce  may  follow  even  in  the  absence  <^ 
any  actual  violence.  Morris  v.  Morris^  14 
CaL  79. 

23.  The  court  in  which  a  void  judgment 
is  rendered,  can,  on  motion,  at  any  time, 
arrest  all  process  issued  by  its  deik 
thereon.  Chipman  v.  Bowman,  14  CaL 
158. 

24.  Courts  take  judicial  notice  of  the 
official  character  of  justices  of  the  peace 
in  their  own  States,  and  an  affidavit  in 
which  the  official  character  of  the  justice 
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before  whom  it  is  taken,  does  not  appear, 
la  good.     Edi  v.  John^ony  15  Cal.  57. 

25.  Courts  should,  of  their  own  motion, 
dismiss  a  case  based  upon  a  consideration 
which  contravenes  public  policy,  whether 
the  parties  to  the  suit  take  the  objection 
or  not*     ValerUine  v.  Stewart,  15  Cal.  405. 

26.  San  Francisco  having  been  consti- 
tuted, bj  a  public,  political  act  of  the 
ionner  government,  a  pueblo,  courts  must 
take  jadidal  notice  of  its  existence,  powers 
and  rights,  and  among  these  last,  its  gen- 
eral boundary  and  jurisdiction.  Green- 
leaf  (p.  8,  sec  6)  states  the  rule  thus: 
*^  Courts  also  take  notice  of  the  territorial 
extent  of  the  jurisdiction  and  sovereignty, 
exercised  de  facto  by  their  own  govern- 
ment ;  and  of  the  local  divisions  of  the 
country,  as  into  states,  provinces,  cities, 
towns,  local  parishes,  or  the  like,  so  far  as 
political  government  is  concerned  or  af- 
fected ;  and  of  the  relative  positions  of 
such  local  divisions,  but  not  of  their  pre- 
cise boundaries,  farther  than  they  may  be 
described  in  public  statutes."  Payne  v. 
TreadweH,  16  Cal.  231. 

27.  Courts  are  bound  to  take  notice  of 
matters  of  public  history  affecting  the 
whole  people.  So  of  the  laws  and  general 
acts  of  a  public  character,  of  judicial  and 
political  officers.  Of  such  would  be  those 
acts  creating  and  regulating  pueblos ;  and 
this  rule  applies  as  well  to  the  acts  and 
officers  of  the  former  government  as  to 
those  of  its  successor.     Ih, 
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COVENANT. 

1.  In  an  action  for  the  purchase  money 
of  land  conveyed  by  deed,  without  cove- 
nant, want  of  title  in  the  vendor  is  no  de- 
fense, unless  the  vendee  has  been  evicted. 
Fiwler  V.  Smith,  2  CaL  44. 

2.  The  law  will  not  imply  covenants 
of  seizen  in  a  conveyance  of  land  by 
deed.    Ih, 

3.  The  lien  which  springs  out  of  a  title 
bond  predicated  upon  the  covenants  for 
the  purchase  money,  attaches  upon  the 
land,  unless  expressly  reserved;  and  if 
such  reservation  be  made,  it  lies  upon  the 


purchaser  to  show  it.     Truehody  v.  Jacob- 
son,  2  Cal.  287. 

4.  Where  contracts  are  entire  and  the 
covenants  dependent,  and  the  plaintiff  had 
declared  his  inability  to  keep  it,  and  after- 
wards actually  abandoned  it:  held,  that 
these  facts  formed  a  defense  to  his  action 
for  a  claim  under  the  contract.  Green  v. 
Welh,  2  Cal.  585. 

5.  In  a  suit  for  the  recovery  of  the 
purchase  money  of  land,  founded  on  a 
contract  in  which  the  plaintiff  covenanted 
to  deliver  a  warranty  deed  for  the  land, 
the  defendant,  in  his  answer,  denied  that 
the  plaintiff  was  the  lawful  owner,  or  that 
he  had  any  title  to  the  land :  held,  that  to 
have  enabled  him  to  rescind  the  contract, 
the  defendant  was  bound  to  aver  and  to 
show  a  paramount  title  in  another,  and 
that  failing  in  this,  his  defense  to  the 
action  was  defective.  Thayer  v.  White, 
3  Cal.  229. 

6.  A  covenant  not  to  sue,  made  to  a 
portion  only  of  joint  debtors,  does  not  re- 
lease any  of  them.  Maithey  v.  Galley,  4 
Cal.  64. 

7.  An  assignment  of  a  contract  as  a 
security  for  a  debt,  and  also  in  considera- 
tion of  a  covenant  not  to  sue  upon  a  debt, 
entitles  the  assignee  to  sue  on  the  contract 
in  his  own  name.  Warner  v.  Wilson,  4 
Cal.  313. 

8.  When  a  lease  contains  a  covenant 
agamst  assignment,  and  the  restriction  is 
once  removed,  it  operates  as  a  removal  of 
the  restriction  forever.  Chipman  v.  Augh- 
enbaugh,  5  CaL  51. 

9.  A  covenant  ^  to  let  the  lessor  have 
what  land  he  and  his  brothers  might  want 
for  cultivation,"  cannot  be  enforced  for 
uncertainty.     Ih. 

10.  A  covenant  for  a  lease  to  be  re- 
newed indefinitely,  at  the  option  of  the 
lessee,  is  in  effect  the  creation  of  a  per- 
petuity, and  is  against  the  policy  of  the 
law.     Morrison  v.  JRossignol,  5  Cal.  65. 

11.  Where  land  is  sold  with  covenant 
of  warrantee,  accompanied  with  a  deliv- 
ery of  possession,  for  which  the  purchaser 
gives  a  note  for  the  purchase  money,  the 
promise  to  pay  and  the  wan*antee  are  in- 
dependent covenants,  and  the  enforcement 
of  the  one  is  not  dependent  upon  the  per- 
formance of  the  other.  Norton  v.  Jackson, 
5  Cal.  264. 

12.  A  covenant  not  to  sue  for  ^y^  years 
is  no  bar  to  the  action ;  but  the  defendant 
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must  relj  upon  the  covenant  for  his  rem- 
edy.    Howland  v.  Marvin,  5  Cal.  501. 

13.  If  a  party  takes  a  conveyance  with- 
out covenants,  he  is  without  remedy  in 
ease  of  failure  of  title.  If  he  takes  a 
conveyance  with  covenants,  his  remedy 
upon  failure  of  title  is  confined  to  them. 
Peahody  v.  Phelps,  9  Cal.  228. 

14.  A  covenant  in  a  lease  to  the  lessee, 
'*  his  heirs  and  assigns,"  for  a  term  of  eight 
years,  that  if  the  lessor  shall  sell  or  dis- 
pose of  the  demised  premises  the  lessee 
is  to  be  entitled  to  the  refusal  of  the 
same,  is  a  covenant  running  with  the  land. 
Laffan  v.  Naglee,  9  Cal.  676. 

15.  Every  covenant  in  the  lease  relat- 
ing to  the  thing  demised  attaches  to  the 
land  and  runs  with  it.     Ih. 

16.  In  real  estate  the  covenant  of  war- 
rantee runs  with  the  land,  and  the  vendor 
is  liable  directly  to  the  person  evicted,  and 
is  not  a  competent  witness  for  plaintiff. 
Mackwell  v.  Atkinson,  14  Cal.  472. 

See  Contract,  Wabranteb. 


CREDITOR. 
See  Debtor  and  Creditor. 
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CREDITOR'S  BILL. 

1.  A  bill  filed  by  a  creditor,  asking  re- 
lief against  fi-sCudulent  transfers  and  con- 
cealment of  his  property  by  the  debtor,  is 
a  substantial  ground  of  equity  jurisdiction. 
Swifi  V.  Arents,  4  Cal.  391. 

2.  Every  sale  of  property  is  good  be- 
tween the  parties,  and  cannot  be  attacked 
for  fraud,  except  by  a  creditor  who  has 
recovered  judgment  and  taken  out  execu- 
tion against  the  vendor,  which  has  been 
returned  unsatisfied  in  whole  or  in  part, 
with  the  single  statutory  exception  of  an 
attaching  creditor,  and  he  must  show  af- 
firmatively that  his  attachment  has  been 
properly  issued  under  the  statute  before 
he  can  attack  the  sale.   Heyneman  v.  Dan- 


nenherg,  6  Cal.  880 ;  Tliomhurgh  v.  Hand, 
7  Cal.  565. 

3.  To  maintain  a  creditor's  bill  in  chan- 
cery, in  order  to  reach  equitable  assets 
which  are  alleged  to  have  been  fraudu- 
lently conveyed,  it  is  not  sufficient  simply 
to  aver  that  the  conveyance  was  fraudu- 
lent, but  fact«  and  circumstances  must  be 
set  forth  which  will  reasonably  sustain 
the  theory  of  the  bill.  Kinder  v.  Macg, 
7  Cal.  207. 
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Assault. — Bribery. — Burglary. — Conversioii. 


I.  Crimes. 

1.  Assault. 

1.  Where  a  defendant  was  indicted  for 
an  assault  with  intent  to  commit  murder, 
and  the  jurj  found  a  verdict  of  guilty  of 
''an  assault  with  intent  to  do  bodily  in- 
jury :  **  held,  that  the  verdict  only  found 
the  prisoner  guilty  of  an  assault,  and  not 
of  a  felony.  People  t.  Vanard,  6  Cal. 
562. 

2.  The  weapon  or  instrument  with 
which  the  assault  is  committed  constitutes 
the  gist  of  the  felony  as  distinguishing  the 
act  from  an  ordinnry  assault,  and  should 
therefore  be  alleged  and  found.     lb,  563. 

3.  In  a  prosecution  for  assault  with  in- 
tent to  commit  murder,  where  the  prose- 
cuting witness  was  asked  if  he  did  not, 
previous  to  the  assault,  buy  a  pistol  to  use 
on  the  defendant,  to  which  he  assented,  it 
was  competent  for  the  State  to  prove  by 
him  that  he  bought  it  in  self-defense,  from 
what  he  was  informed  by  a  third  person 
that  the  defendant  had  said.  People  v. 
Shea,  8  Cal.  539. 

i.  The  drawing  of  a  pistol  on  another, 
accompanied  by  a  threat  to  use  it  unless 
the  odier  inunediately  leave  the  spot,  is 
an  assault,  although  the  pistol  is  not  point- 
ed at  the  person  threatened.  People  v. 
McMakin,  8  Cal.  548 ;  People  v.  BonskeU, 
10  Cal.  87. 

5.  Where  the  defendant  was  indicted 
for  the  crime  of  an  "  assault  with  a  deadly 
weapon  with  the  intent  to  inflict  great 
bodily  injury,"  and  the  jury  found  him 
^guilty  of  an  assault  with  a  deadly  weap- 
on:** held,  that  it  was  error  to  sentence 
the  prisoner  to  two  years  confinement  in 
the  State  prison.  People  v.  Wilson,  9  Cal. 
?60. 

See  Assault. 


employed  in  the  constitution,  nor  can  it  be 
so  made  by  the  legislature.  Ex  parte 
Prader,  6  Cal.  240. 

8.  A  party  cannot  be  imprisoned,  under 
a  judgment  for  injury  to  person  in  a  civil 
action,  for  assault  and  battery;  a  judg- 
ment for  damages,  in  such  a  case,  is  as 
much  a  debt  as  though  recovered  in  an 
action  of  assumpsit.    lb. 

See  Assault  and  Battery. 


3.  Bribery. 

9.  Defendant,  a  judge  of  the  court  of  ses- 
sions, was  charged  with  receiving  money  as 
a  bribe  not  to  forfeit  a  recognizance ;  there 
was  no  allegation  that  there  was  any  pro- 
ceeding commenced  upon  the  recognizance, 
nor  was  there  any ;  and  the  statute  against 
bribery  confines  the  offense  to  acting ''  more 
favorable  to  one  side  than  another  in  any 
suit,  matter,  or  cause  pending  or  brought 
before  him.**  Neither  charge  was  suf- 
ficiently set  out  to  warrant  a  conviction. 
People  V.  Parley,  2  Cal.  566. 


2.  Assault  and  Battery. 

6.  The  recorder  of  San  Francisco  has 
the  right  to  punish  for  the  crime  of  assault 
and  battery  as  fixed  by  the  act  of  April 
18th,  1850.  People  v.  Ah  King,  4  Cal. 
807. 

7.  An  assault  and  battery  is  not  a  case 
of  fraud,  in  the  sense  that  that  term  is 


4.  Burglary. 

10.  An  indictment  for  burglary,  charg- 
ing with  intent  to  steal  certain  goods,  must 
specify  the  value  of  the  goods  intended  to 
be  stolen,  as  burglary  under  our  statute 
can  only  be  committed  with  intent  to  com- 
mit a  felony.  People  v.  Murray,  8  CaL 
520. 

11.  On  trial  for  burglary,  the  court  in- 
structed the  jury  that,  if  they  found  from 
the  evidence  that  defendant  entered  a  cer- 
tain warehouse  in  the  night  .time,  and  took 
therefrom  sundry  goods  and  chattels,  he 
was  guilty  as  charged :  held,  that  the  in- 
struction was  wrong,  because  that  it  ignores 
the  felonious  intent  of  the  entry,  and  the 
character  of  it.  People  v.  Jenkins,  16  CaL 
431. 

See  BUBGLART. 


5.   Conversion. 

12.  All  conversions  of  money  or  prop- 
erty by  a  bailee  are  not  **  ipso  facto  unlaw- 
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ful  or  felonious  "  under  our  statute.  The 
word  bailee,  under  our  statute,  must  be 
construed  in  a  limited  sense  as  designating 
bailees  to  keep,  transport  and  deliver. 
People  V.  Coken^  8  Cal.  43;  People  v. 
Winkler,  9  Cal.  286 ;  People  v.  Peterson, 
9  Cal.  315. 

See  CONTERSION. 


6.  Homicide, 

13.  The  defendant  was  convicted  of 
manslaughter  upon  an  indictment  charging 
the  crime  of  murder.  The  verdict  was, 
on  his  motion,  set  aside :  held,  that  on  the 
second  trial  for  murder  upon  the  same  or 
a  different  indictment,  the  defendant  can 
be  convicted  of  manslaughter  only,  as  the 
former  verdict  of  manslaughter  is  an  ac- 
quittal of  the  crime  of  murder.  People 
v.  Gilmore,  4  Cal.  376;  People  v.  Backus, 

5  Cal.  278. 

14.  In  a  criminal  case,  it  is  wholly  im- 
material for  what  purpose  a  shot  gun  is 
loaded,  with  which  the  homicide  was  com- 
mitted, if  it  was  loaded,  and  a  party  takes 
the  gun  so  loaded  to  protect  himself  against 
the  deceased.  People  v.  Milgaie,  5  Cal. 
128. 

15.  Ifajury  find  that  the  prisoner  made 
a  felonious  assault  upon  the  deceased  with 
an  unlawful  weapon,  inflicting  a  mortal 
wound  which  produced  instant  death,  and 
that  there  was  some  evidence  tending  to 
prove  that  such  wound  was  given  in  the 
heat  of  blood,  in  sudden  and  mutual  com- 
bat, but  that  the  proof  of  such  fact  did 
not  preponderate  over  the  proof  against 
it,  though  it  raised  some  doubt  in  their 
minds  that  the  matter  of  extenuation  would 
not  be  sufficiently  made  out,  the  judgment 
of  the  court  would  be  against  the  prboner 
for  the  higher  offense.     Ih,  129. 

16.  Murder  is  a  conclusion  of  law 
drawn  from  certain  facts.     People  v.  Aro, 

6  Cal.  209. 

17.  On  a  trial  under  an  indictment  for 
murder,  a  verdict  of  "guilty"  imports  a 
a  conviction  on  every  material  allegation 
in  the  indictment,  and  is  therefore  a  con- 
viction for  murder.  People  v.  March,  6 
Cal.  546. 

18.  The  crime  of  murder  is  committed 
at  the  time  when  the  fatal  blow  is  struck. 
PeopU  r.Gill,^  Cal.  638. 


19.  On  a  trial  for  murder,  weakness  <^ 
mind,  fear  and  excitement  of  the  defend- 
ant, produced  by  the  violence  of  the  de- 
ceased, will  not  justify  the  homicide. 
People  V.  Burley,  8  Cal.  390. 

20.  Words  of  reproach,  how  grievous 
soever,  are  not  provocation  sufficient  to 
free  the  party  killing  from  the  guUt  of 
murder;  nor  are  indecent,  provoking  ac- 
tions or  gestures  expressive  of  contempt 
or  reproach,  without  an  assault  upon  the 
person.     People  v.  Butler,  8  CaL  441. 

21.  If  A  goes  to  the  house  of  B,  who 
has  taken  possession  of  his  land  and  built 
a  house  thereon,  for  the  purpose  of  ford- 
bly  putting  him  out  and  tearing  down  the 
house,  it  is  an  unlawful  act ;  and  if  A 
kills  B  in  pursuing  that  purpose,  it  is 
murder  or  manslaughter  according  to  the 
facts  of  the  case.  People  v.  Pa^e,  8 
Cal.  343 ;  People  v.  McMahon,  8  Cal. 
548 ;  People  v.  Honshell,  10  Cal.  87. 

22.  The  facts  necessary  to  constitute 
murder  are  that  a  wound  was  inflicted 
with  a  felonious  intent ;  that  it  was  mor^ 
tal ;  and  that  death  ensued  from  the  effects 
of  the  wound  within  a  year  and  a  day. 
People  V.  Stevenson,  9  Cal.  275. 

23.  Evidence  of  the  dying  declarations 
of  a  deceased  person  are  admissible  on  a 
trial  for  murder,  and  it  is  placed  upon  the 
substantial  ground  of  necessity.  People  v. 
Glenn,  10  Cal.  36. 

24.  Fighting  a  duel  with  fatal  result  is 
not  murder  within  our  statutes,  but  a 
special  offense  under  the  act  of  1855 ; 
and  over  such  offenses  the  courts  of  ses- 
sions have  jurisdiction.  People  v.  BartUtL, 
14  Cal.  653. 

25.  Indictment  for  murder.  Plea,  self- 
defense.  Testimony  conflicting  as  to  facts 
occurring  at  the  time  of  homicide.  M.,  a 
witness  for  prosecution,  testified  that  he 
was  present,  August  24th,  at  a  difficulty 
between  defendant  and  deceased,  in  the 
course  of  which  defendant  discharged  a 
double  barreled  shot  gun  at  deceased,  who 
fell  forward ;  that  immediately  thereafter 
witness  approached  deceased,  and  saw  ly- 
ing on  the  ground,  about  six  feet  forward 
of  him,  a  pistol,  which  witness  had  pre- 
viously seen  in  deceased's  possession. 
Witness  then  detailed  the  circumstances 
immediately  connected  with  the  difficulty, 
in  which  he  himself,  armed  with  a  pistol, 
took  part  with  the  deceased  against  de- 
fendant ;  and  then  stated  that  the  pistcd 
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he  saw  lying  on  the  ground,  deceased  bor- 
rowed from  C.  some  time  before  August 
24th  ;  that  C.  had  given  the  pistol  to  de- 
ceased, who  said  he  would  clean  it ;  and 
that  he  (witness)  had  oRen,  since  then, 
and  before  August  24th,  seen  the  pistol  in 
deceased's  possession.  Defendant's  coun- 
sel then  asked  witness  this  question  :  ^At 
the  time  C.  gave  the  pistol  to  Sweeney 
(deceased)  was  anything  said  by  S.  with 
reference  to  using  the  pistol  against  the 
defendant  ?  ^  Objected  to  and  ruled  out 
as  irreleyant  and  incompetent,  unless  evi- 
dence was  produced  tending  to  show  that 
the  thing  said  had  come  to  the  knowledge 
of  defendant :  held,  that  the  court  erred  ; 
that  the  evidence  was  admissible  ;  that  the 
declaration  of  deceeased  made  at  the  time 
of  procuring  the  weapon  was  part  of  the 
res  gestae,  and  illustrative  of  the  transac- 
tion ;  that  it  showed  the  purpose  for  which 
the  weapon  was  procured ;  and  that  this 
purpose  was  an  item  of  proof  upon  the 
question,  which  of  the  two  parties  first 
assaulted — this  being  the  point  to  which 
the  testimony  was  offered.  People  v. 
Arnold,  15  Cal.  480. 

26.  The  mere  fact  that  one  man  threat- 
ens to  kill  another  does  not  justify  the 
latter  in  killing  the  former.  The  threats 
must  be  shown  to  have  been  communicate 
ed  to  the  accused,  before  they  are  admissi- 
ble as  evidence  for  him  for  any  purpose — 
and  then  the  effect  and  bearing  of  the 
testimony  should  be  explained  by  the 
judge  to  the  jury,  before  the  case  is  final- 
ly submitted  to  Uiem.     lb, 

27.  But  where  a  recounter  occurs  be- 
tween two  persons,  one  of  whom  is  killed, 
and  the  witnesses  as  to  the  difficulty  differ, 
or  the  circumstances  are  equivocal  as  to 
which  one  of  the  two  commenced  the 
a&ay,  then  the  fact  that  one  of  the  par- 
ties had  previously  procured  a  weapon  for 
the  avowed  purpose  of  using  it  against  the 
other — the  weapon  being  found  at  the 
place  of  the  alBray — ^is  a  circumstance 
tending  to  show  that  the  purpose  was  ful- 
filled, and  hence  is  proper  for  the  consid- 
eration of  the  jury.     lb.  481. 

28.  Generally,  when  the  fact  of  a 
homicide  is  shown,  defendant  must  show 
by  a  preponderance  of  testimony  that  the 
tilling  was  justifiable ;  but  this  rule  is 
subject  to  the  qualification  that  where  the 
testimony  of  the  prosecution  leaves  a 
doubt  as  to  the  character  of  the  homicide 


— as  whether  justifiable  or  not — ^then  the 
benefit  of  the  doubt  is  given  to  the  prison- 
er,   lb, 

29.  On  an  indictment  for  murder,  the 
verdict  must  state  whether  it  be  murder 
in  the  first  or  second  degree.  If,  on  the 
return  of  the  verdict,  it  does  not  specify 
the  degree,  the  court  should  order  the  jury 
to  retire,  and  return  a  specific  finding  of 
the  degree.  People  v.  Marquis,  14  Cal. 
38. 

30.  Defendant  killed  deceased  while  he 
was  in  the  act  of  injuring  a  mining  claim. 
On  the  trial,  defendant  offered  to  show 
that  he  was  the  owner,  and  in  the  lawful 
possession  of  said  claim  at  the  time  of  the 
killing.  The  court  refused  testimony  to 
this  point:  held,  that  defendant  had  a 
right  to  prove  his  ownership  of  the  claim, 
for  the  purpose  of  showing  his  mental 
condition,  the  motives  which  prompted  his 
action,  and  determining  the  character  of 
the  offense ;  that  the  ownership  was  part 
of  the  res  gestae,  and  should  have  been 
admitted,  subject  to  instruction  of  the  court 
as  to  its  legal  effect,  though  when  ad 
mitted,  it  may  not  have  amounted  to  a 
justification.  People  v.  CostellOy  15  Cal. 
353. 

See  Manslaughter,  Murder. 


7.  Ktdnappivg, 

31.  The  fifty-fourth  section  of  the  act 
of  April  16th,  1850,  concerning  crimes 
and  punishments,  is  not  repealed  by  the 
act  of  April  19th,  1856,  (Statutes  1856, 
131)  amendatory  of,  and  supplementary  to 
the  act  of  1850.  Section  two  of  the  act 
of  1856  does  not  conflict  with  section 
fifly-four  of  the  act  of  1850.  These  sec- 
tions refer  to  a  different  class  of  offenses. 
Under  the  latter,  the  abduction  must  be 
accompanied  with  a  removal  into  another 
county.  State  or  territory,  or  a  design  to 
remove  the  party  beyond  the  limits  of  the 
State.  Under  the  former,  the  abduction 
need  not  be  accompanied  with  any  such 
removal  or  design — ^the  intent  to  detain 
and  conceal  being  the  gist  of  the  offense. 
People  V.  Cku  Quong,  15  Cal.  333. 
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8.  Larceny, 

32.  A  party  cannot  be  convicted  of 
larcenj  for  taking  his  own  property. 
Peoj^  v.  McKinley,  9  Cal.  250. 

33.  Defendant  was  indicted  for  stealing 
a  steer.  The  court  charged  the  jury,  in 
effect,  that  though  defendant  killed  the 
steer,  believing  it  to  be  his  own,  yet  when 
he  appropriated  it  to  his  own  use  and 
benefit,  it  was  evidence  of  a  felonious  in- 
tent, and  the  jury  will  so  find :  held,  that 
charge  was  erroneous,  because  it  assumes 
as  a  fact  that  defendant  did  appropriate 
the  steer,  which  was  for  the  jury,  and  thus 
makes  the  mere  fact  of  appropriation  con- 
clusive proof  of  guilt  People  v.  CarMn, 
14  Cal.  440. 

34.  To  convict  a  defendant  of  larceny 
upon  the  testimony  of  an  accomplice,  to- 
gether with  corroborating  evidence,  the 
corroborating  evidence  must  connect  the 
defendant  with  the  offense  charged.  It  is 
not  sufiicient  that  it  corroborate  the  ac- 
complice as  to  the  &ct  that  a  larceny  was 
committed.  People  v.  Eckef%  16  Cal.  112. 

35.  McB.,  the  accomplice,  swore  to  the 
larceny  by  the  defendant.  The  court  in- 
structed the  jury,  ^^  that  though  the  wit- 
ness McB.  was  impeached,  if  his  testi- 
mony was  corroborated  by  the  testimony 
of  witnesses  unimpeached,  they  were 
bound  to  believe  his  testimony : "  held, 
that  the  instruction  was  wrong,  as  taking 
from  the  jury  their  right  to  judge  of  the 
credibility  of  all  the  statements  of  the 
witness.     Ih. 

36.  Defendant  owed  B.,  and  to  secure 
the  debt,  made  a  bill  of  sale  to  him  of  a 
wagon  and  team,  and  delivered  possession. 
Bill  of  sale  absolute  on  its  face  ;  but  there 
was  an  agreement  between  defendant  and 
B.,  that  B.  should  keep  the  property  until 
the  profits  thereof  had  paid  him  about 
$1,000,  or  until  he  had  been  otherwise  paid, 
when  the  property  was  to  be  delivered  back 
to  defendant.  After  this,  L.,  a  teamster  of 
B.,  was  directed  by  him  to  drive  a  horse 
and  mule  of  the  team  in  a  wagon  to  a  mill 
in  the  neighborhood.  L.  drove  the  team 
to  Sacramento,  instead  of  the  mill.  Cred- 
itors of  defendant  there  levy  on  the  wagon 
and  animals.  Defendant  is  indicted  for 
larceny;  and,  after  proof  on  the  trial 
seeking  to  connect  hun  with  driving  the 
team  to  Sacramento,  and  its  seizure  there, 


he  offered  to  go  into  a  statement  of  ac- 
counts between  himself  and  B.,  to  show 
that  the  debt  to  B.  had  been  paid  before 
L.  took  the  property.  Ruled  out,  on  the 
ground  that  this  matter  *'  must  be  settled 
in  another  court:"  held,  that  the  court 
erred ;  that  the  facts  sought  to  be  intro- 
duced were  competent,  as  tending  to  ex- 
plain the  transaction,  and  show  the  intent 
with  which  defendant  took  the  property, 
or  as  showing  whose  property  it  waa,  or 
the  general  or  particular  title  to  it ;  that 
all  the  facts  connected  with  the  title  and 
the  taking  should  go  to  the  jury,  who  can 
try  the  question  whether  the  indebtedness 
had  been  paid.  People  v.  Stone,  16  CaL 
371. 

37.  Larceny  is  compounded  of  the  tak- 
ing and  carrying  away,  and  the  felonious 
intent  Whatever  has  a  legal  tendency  to 
show  the  intent  is  proper  evidence.     lb, 

38.  A  man  may  steal  his  own  property, 
if  by  taking  it  his  intent  be  to  charge  a 
bailee  with  the  property,  and  thus  impose 
a  loss  upon  him.     Ih, 

See  Larcent,  Stolen  Goods. 


9.  Perjury. 

39.  An  indictment  for  perjury,  chai^ng 
that  the  accused  in  a  certain  proceeding, 
describing  it,  ^'  did  willfully,  corruptly,  and 
falsely  swear,"  etc,  but  not  alleging  that 
the  perjury  was  committed  '*  feloniously," 
is  sufiicient  People  v.  Ptargons,  6  CaL 
488 ;  People  v.  CHivieroj  7  Cal.  404. 

40.  A  conviction  for  perjury  cannot  be 
sustained  without  the  false  oath  be  mate- 
rial to  the  issue,  and  therefore  prejudicial 
to  some  one ;  otherwise,  however  willful, 
it  cannot  be  perjury.  People  v.  McDer- 
moU,  8  CaL  290. 

41.  Demurrer  to  an  indictment  for  per- 
jury being  sustained,  the  district  attorney 
took  no  exception,  but  moved  for  and  ob- 
tained an  order  submitting  the  case  to  an- 
other grand  jury.  Subsequently  the  peo- 
ple appealed  from  the  order  sustaining  the 
demurrer :  held,  that  the  failure  to  except 
and  taking  this  order  was  an  aoquiescenoe 
in  the  judgment  on  demurrer,  and  a  waiTer 
of  any  right  to  appeaL  People  v.  Wootier^ 
16  Cal.  435. 

See  Pebjubt. 
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10.  Hope. 

"  42.  On  a  trial  for  rape,  where  the  pros- 
eentrix  is  the  only  witness,  evidence  that 
she  had  committed  acts  of  lewdness  with 
other  dnen  is  admissible,  as  tending  to  dis- 
prove the  allegation  of  force,  and  total 
absence  of  assent  on  her  part.  People  v. 
Benson,  6  Cal.  222. 
See  Rape. 


11.  TVespass: 

43.  The  owner  of  property,  in  the  pos- 
session of  the  same,  has  a  right  to  use  so 
moch  force  as  is  necessary  to  prevent  a 
forcible  trespass.  People  v.  Payne,  8  Cal. 
843 ;  People  v.  ffonske/l,  10  Cal.  87. 

See  Trespass. 


d.  Recorders*  Courts, 

47.  The  recorder  of  the  city  of  San 
Francisco  has  the  right  to  award  the  pun- 
ishment for  the  crime  of  assault  and  bat- 
tery affixed  by  the  statute  of  crimes  and 
punishments  of  April  18th,  1850.  Peo- 
ple V.  Ah  King,  4  Cal.  307. 


n.  Criminal  Law. 

1.  Jurisdiction  of  the  Courts. 

a.  Supreme  Court, 

44.  The  supreme  court  has  no  appellate 
jarisdiction  in  cases  of  misdemeanor  or 
crimes  of  a  less  degree  than  felony.  Peo- 
ple V.  Applegate,  5  Cal.  295 ;  People  v. 
Shear,  7  Cal.  140;  People  v.  Vick,  7  Cal. 
166;  People  v.  Cornell^  16  Cal.  188. 


b.   Court  of  Sessions. 

45.  The  court  of  sessions  has  no  appel- 
late jurisdiction  in  criminal  cases.  In  all 
cases  where  an  appeal  lies  from  a  justice's 
court  it  must  be  taken  to  the  county  court. 
People  V.  Fowler,  9  Cal.  87. 


c.  Justices'  Courts, 

46.  Those  portions  of  the  law  which 
confer  criminal  jurisdiction  upon  justices' 
courts  are  in  strict  conformity  with  the 
constitution.     People  v.  Fowler,  9  Cal.  87. 


23 


2.  Pleadings, 
a.  Affidavit  for  Arrest, 

48.  The  preliminary  evidence  upon  an 
application  for  a  warrant  of  arrest  may  be 
either  by  the  affidavit  of  some  person  cog- 
nizant of  the  facts,  or  by  his  examination 
under  oath,  taken  by  the  officer  to  satisfy 
the  person  to  whom  the  application  is  made 
that  there  is  reason  to  believe  that  a  crime 
has  been  committed,  and  the  probability 
of  suspecting  the  party  against  whom  the 
w^arrant  is  issued.  People  v.  Smith,  1 
Cal.  11. 

49.  An  affidavit  may  set  forth  in  posi- 
tive terms,  as  within  the  knowledge  of  de- 
ponent, the  commission  of  the  offense 
charged  therein,  and  proceed  upon  infor- 
mation as  to  the  names  only  of  the  per- 
sons who  are  guilty  of  the  perpetration  of 
them.     Jb, 

50.  An  affidavit,  in  pursuance  of  which 
a  warrant  is  issued,  is  defective  which  con- 
tains allegations  upon  information  merely ; 
and  if  it  states  no  facts  within  the  knowl- 
edge of  the  affiant  it  can  be  of  little  weight 
in  any  legal  proceeding.     lb. 

See  Arrest. 


b.   The  Indictment. 

51.  The  criminal  code  has  abolished  the 
subtle  distinctions  and  nice  technicalities 
usually  observed  in  an  indictment.  Peo- 
ple V.  Thompson,  4  Cal.  240. 

52.  The  insufficiency  of  an  indictment 
must  be  taken  advantage  of  by  demurrer. 
People  v.  Josephs,  7  Cal.  130 ;  People  v. 
Apple,  7  Cal.  290. 

53.  The  definition  of  a  crime  being 
given  by  the  statute,  an  indictment  charg- 
ing the  offense  in  the  words  of  the  statute, 
and  fully  complying  with  the  criminal  code, 
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gives  the  defendant  all   the  information 
necessary  to  enable  him  to  answer  the 
charge.   ,  People  v.  Parsons,  6  Cal.  488. 
See  Indictment. 


c.  7%e  Commitment. 

54.  If  in  pursuance  of  preliminary 
proof  charging  a  particular  offense  a  war- 
rant be  issued  and  the  accused  brought 
before  a  magistrate,  and  upon  examination 
it  be  found  that  he  has  been  guilty  of  some 
felonious  act,  though  different  from  that 
charged,  the  examining  officer  should  com- 
mit him  for  trial  for  that  act.  People  v. 
Smith,  7  Cal.  11. 

55.  If  an  order  of  commitment  be  suf- 
ficient in  substance  it  will  be  held  good  on 
habeas  corpus,  although  it  contain  more 
than  is  necessary  to  be  stated  therein. 
The  unnecessary  matter  will  be  regarded 
as  surplusage.     Jb. 

56.  On  finding  a  commitment  illegal,  if 
it  appear  that  the  party  is  guilty  of  an  of- 
fense, the  court  will  not  discharge  him 
without  allowing  time  for  his  arrest  by 
proper  authority.  JSx  parte  CrandaU,  2 
Cal.  145. 

See  Commitment. 


d.  Presentment. 

57.  Where  the  allegations  in  the  body 
of  tha  presentment  do  not  sustain  the 
charge,  and  where  the  facts  as  detailed  do 
not  lead  to  the  inference  assumed,  and  it 
is  not  said  that  the  defendant  acted  will- 
fully and  corruptly,  it  cannot  be  sustained. 
People  V.  Purley,  2  CaL  566. 


3.  Statement  on  AppeaL 

59.  On  a  motion  for  a  new  trial  io  a 
criminal  case,  on  the  ground  that  the  yer- 
dict  is  against  the  evidence,  it  is  usual  to 
set  out  in  the  statement  on  which  the  mo- 
tion is  made  all  the  material  portimis  of 
the  testimony ;  and  as  a  general  rule,  this 
court  will  not  review  on  appeal  an  order 
refusing  a  new  trial  on  that  ground,  unless 
such  testimony  is  contained  in  the  record. 
People  V.  York,  9  Cal.  422. 

60.  In  criminal  cases  the  prisoner,  on 
motion  for  a  new  trial,  may  bring  up  any 
ruling  of  the  court  which  denies  him  the 
benefit  of  a  statutory  privilege,  as  a  right 
to  a  written  charge  to  the  jury.  People 
V.  Ah  Tong,  12  Cal.  348. 

61.  In  criminal  cases,  the  statute  re- 
quiring a  statement  or  bill  c^  exceptions 
to  be  made  within  ten  days  after  trial  is 
directory ;  and  the  defendant  is  not  pre- 
cluded of  his  rights  by  failure  of  the  judge 
to  settle  or  sign  the  statement  within  the 
time.  People  v.  Woppner,  14  Cal.  437; 
People  V.  Ze€,  14  Cal.  511. 

See  Appeal,  Statement. 


e.  Acquittal. 

58.  Where  a  defendant  is  convicted  of 
a  crime  less  than  that  set  forth  in  the  in- 
dictment, and  obtains  a  new  trial,  that  con- 
viction can  be  pleaded  in  bar  of  a  convic- 
tion for  a  greater  offense  at  the  second 
trial.  People  v.  Gilmore,  4  Cal.  376; 
People  V.  Backus,  5  Cal.  278. 

See  Acquittal. 


4.  Trial 

62.  Proof  beyond  a  reasonable  doubt 
is  necessary  to  establish  a  fact  against  a 
prisoner;  but  preponderating  proof,  nec- 
essary to  satisfy  a  jury  of  the  fact,  is  suf- 
ficient to  establish  a  fact  in  his  favor. 
People  V.  Milgale,  5  Cal.  129. 

63.  A  temporary  suspension  of  the 
trial  of  a  criminal  case,  to  dispose  of  a 
motion  in  another  cause,  is  not  an  error, 
or  even  an  irregularity,  where  the  prison- 
er's rights  do  not  appear  to  have  been  in- 
juriously affected.  People  v.  LafuenU,  6 
Cal.  202. 

64.  Whei'e  a  defendant  was  indicted 
and  convicted  of  murder,  and  on  appeal 
a  new  trial  was  ordered,  on  the  ground  of 
objection  to  a  juror ;  whereupon,  on  mo- 
tion of  the  prosecution,  the  indictment  was 
set  aside  on  account  of  irregularities  in 
the  summoning  and  empanneliug  the  grand 
jury,  and  subsequently  a  new  indictment 
was  found  by  another  grand  jury,  under 
which  the  prisoner  was  convicted:  held, 
that  the  second  trial  and  conviction  did 
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not  pot  the  prifioner  "  twice  in  jeopardy 
for  the  same  offense,"  as  it  is  apparent 
that  the  prisoner  was  not  jeopardized  by 
the  first  trial,  which  had  been  held  to 
be  erroneous.  People  v.  March,  6  Cal. 
546. 

65.  Where  an  act  is  passed  between 
the  time  of  the  commission  of  the  act  and 
the  death  of  the  victim,  defining  the  of- 
fense and  providing  for  its  punishment, 
and  providing  that  upon  trials  for  crimes 
oomnoLitled  previous  to  its  enactment  the 
party  shall  be  tried  by  the  laws  in  force 
at  the  time  of  the  commission  of  the 
crime,  the  prisoner  must  be  tried  under 
the  law  in  force  when  the  violation  of  the 
law  was  committed.  People  v.  Gill,  6 
Cal.  638 ;  7  Cal.  357. 

66.  A  defendant  in  a  joint  indictment 
has  the  right  to  demand  a  separate  trial, 
or  to  waive  this  right  and  be  tried  jointly. 
Peop&  V.  McOalfa,  8  Cal.  303. 

67.  Prosecuting  attorneys  should  do 
their  duty  faith/uUy,  but  no  more.  They 
should  never  act  as  employed  counsel, 
nor  take  advantage  of  temporary  public 
excitement  against  the  prisoner,  or  of  any 
prejudice  against  him  arising  from  any 
cause  whatever.  People  v.  BtUler,  8  Cal. 
440. 

68.  To  justify  an  interference  with  the 
verdict  of  a  jury  in  a  criminal  action, 
there  must  be  an  absence  of  evidence 
against  the  prisoner,  or  a  decided  prepon- 
derance of  evidence  in  his  favor.  People 
V.  ^lAi%,10Cal.  301. 

69.  Courts  have  a  large  discretion  over 
the  conduct  of  proceedings  before  them, 
and  may  limit  counsel  to  reasonable  time. 
But  in  capital  cases  this  should  be  done, 
if  it  all,  only  in  very  extraordinary  and 
peculiar  circumstances.  People  v.  Kee' 
nan,  13  Cat  584. 

70.  Where  defendant  is  held  to  answer 
before  the  finding  of  the  indictment,  an 
objection  to  the  mode  o£  drawing  the 
names  of  grand  jurors  must  be  taken  on 
their  being  empanneled.  People  v.  Beat' 
^,  15  CaL  571 ;  People  v.  Arnold,  15  Cal. 
479. 

71.  The  statutory  provision  that  excep- 
tion to  the  grand  jury  must  be  made  at  a 
particular  time  is  constitutional.  The  leg- 
islature have  the  right  to  prescribe  rules 
of  practice  in  criminal  or  civil  cases ;  and 
among  such  rules  are  provisions  as  to  the 
time  and  mode  of  excepting  to  irregulari- 


ties of  proceeding.     People  v.  Arnold,  15 
CaL  479. 

72.  It  is  better  for  the  court  below  to 
adhere  strictly  to  the  provisions  of  the 
statute  in  respect  to  the  mode  of  trial  in* 
criminal  cases,  than  risk  a  reversal  of  the 
judgment  by  a  deviation  from  the  specific 
modes  of  procedure  prescribed,  even  when 
the  deviation  does  not  seem  to  it  material. 
lb. 

73.  It  is  irregular  for  one  of  the  justices 
composing  the  court  of  sessions,  on  a  crim- 
inal trial,  to  retire  before  the  termination 
of  the  trial,  and  another  justice,  not  pres- 
ent during  the  previous  stages  of  it,  to 
come  in  and  participate  in  the  proceedings. 
The  members  of  the  court  who  act  as  such 
when  the  case  is  developed,  should  con- 
tinue to  act  until  the  close.  Whether 
such  irregularity  is  sujfficient  to  reverse  a 
conviction  otherwise  regular,  not  here  de- 
cided ;  but  the  practice  is  dangerous  and 
disapproved  of.  People  v.  JSckert,  16  Cal. 
113. 


5.  Recognizance. 

74.  The  respondents  were  bail  in  a  re- 
cognizance conditioned  for  the  appearance 
of  M.'to  answer  at  court  upon  an  indict- 
ment found  against  him  on  the  nineteenth 
of  April,  1852.  M.  appeared  at  the  proper 
time,  and  moved  to  quash  the  indictment, 
which  was  granted.  Another  indictment 
was  found  at  the  same  term  of  the  court, 
upon  which  M.  was  called  and  made  de- 
fault. Suit  was  brought  on  the  bail  bond, 
and  judgment  rendered  thereon:  held, 
that  the  bail  were  not  liable  thereon,  and 
relief  was  granted  from  the  judgment 
People  V.  Lafarge,  1  Cal.  133. 

75.  Where  the  defendants  were  sure- 
ties for  the  appearance  of  one  H.,  charged 
with  the  crime  of  receiving  two  mules  al- 
leged to  be  stolen,  and  the  indictment  was 
found  against  H.  for  '^receiving  stolen 
goods :"  held,  that  it  does  not  follow  from 
this  general  description  of  the  indictment 
that  it  was  for  the  same  crime  mentioned 
in  the  recognizance.  People  v.  Hunter, 
10  Cal.  503. 

See  Recognizance. 
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6.  Jury, 
a.   Challenge. 

76.  A  prisoner  in  a  criminal  prosecution 
who  has  not  exhausted  his  peremptory 
challenge?,  has  the  right  to  challenge  per- 
emptorily one  of  the  jurors  after  the 
twelve  are  accepted,  but  before  they  are 
sworn.     People  v.  KohU,  4  Cal.  199. 

77.  For  the  purpose  of  asserting  the 
innocence  or  maintaining  the  defense  of 
the  prisoner,  there  is  no  system  under 
which  it  is  absolutely  necessary  that  the 
right  of  challenge  should  be  exercised  at 
any  precise  point  of  time  before  the  jurors 
are  sworn.     lb, 

78.  No  regular  panel  of  jurors  having 
been  drawn  or  summoned,  the  court  or- 
dered thirty-six  jurors  to  be  summoned, 
which  was  done,  and  twenty-seven  of  them 
appearing,  the  court  caused  their  names 
to  be  placed  in  a  box  of  which  twelve 
were  drawn  to  constitute  a  trial  panel: 
held,  not  to  be  ground  for  challenge  to  the 
whole  panel.   People  v.  Stuart^  4  Cal.  225. 

79.  A  challenge  for  cause  is  warranted 
where  the  juror  on  his  voir  dire  states 
that  it  would  require  proof  to  change  the 
opinion  then  existing  in  his  mind.  People 
V.  Gehr,  8  Cal.  362. 

See  Challenge. 


b.  Instructions, 

80.  In  every  criminal  case  the  instruc- 
tions given  and  refused  should  be  so  mark- 
ed and  signed  by  the  judge,  or  they  will 
not  be  considered  on  questions  of  error. 
People  V.  Lochwoody  6  Cal.  205. 

81.  In  a  criminal  trial  it  is  error  for  the 
court  to  charge  the  jury  orally  without  the 
consent  of  the  parties.  People  v.  Beeler, 
6  Cal.  247;  People  v.  Demint,  8  Cal.  424; 
People  V.  Ah  Fong,  12  Cal.  347. 

62.  On  a  trial  for  murder  it  is  not  error 
to  instruct  the  jury,  that  if  the  killing  was 
the  result  of  deliberation,  no  matter  for 
how  short  a  period,  it  would  be  murder  in 
the  first  degree  under  our  statute,  where 
the  evidence  waa  sufficient  to  warrant  the 
jury  in  finding  the  fact  that  the  killing  was 
deliberate  and  premeditated.  People  v. 
Moore,  8  Cal.  93. 


83.  In  criminal  cases  the  principles  of 
law  invoked  by  the  defendant  should  be 
stated  to  the  jury  in  clear  and  explicit 
terms.     People  v.  Ramirez,  13  Cal.  172. 

84.  In  criminal  cases  it  is  fatal  error  to 
give  oral  instructions  to  the  jury  without 
consent  of  defendant^  whether  in  the  first 
instance  or  after  the  jury  has  returned  into 
court  for  further  instructions.  People  v. 
Woppner,  14  Cal.  437. 

85.  Whether  an  instruction  giving  the 
general  rule — ^without  the  qualification — 
be  proper  or  not,  depends  on  the  facts  in 
proof,  and  the  charge  would  be  right  or 
wrong  according  to  the  circumstances  of 
the  given  case.  People  v.  Arnold,  15  CaL 
482. 

86.  It  is  not  error  in  the  court,  in  a 
criminal  case,  to  charge  the  jury  to  give 
such  weight  to  the  defendant's  confession 
as  they  deem  it  entitled  to,  ^*  judging  from 
the  circumstances  under  which  it  was 
given,  and  the  motives  which  would  nat- 
urally actuate  the  party  in  giving  it ;"  and 
that  they  might,  in  their  discretion,  believe 
a  part  and  disbelieve  another  part  of  such 
confession.    People  v.  Wyman,  15  Cal.  74. 

See  Instructions. 


c.  Jurors, 

87.  A  juror  is  competent  though  be  may 
have  formed  and  expressed  an  opinion 
from  reports,  yet  who  thought  he  could  sit 
on  a  jury  without  bias  if  evidence  would 
change  his  opinion,  and  that  he  would  be 
governed  by  the  evidence  adduced.  Peo- 
ple V.  Mc  Cauley,  1  Cal.  384. 

88.  To  exclude  a  juror  on  the  ground 
of  implied  bias  under  the  criminal  code  of 
this  State,  he  must  have  formed  or  ex- 
pressed an  unqualified  opinion  or  belief 
that  the  prisoner  is  guilty  of  the  offense 
charged,  and  upon  this  question  it  is  for 
the  court  to  determine  both  the  law  and 
the  fact.     lb, 

89.  On  the  trial  of  an  indictment  for 
grand  larceny,  punishable  with  imprison- 
ment or  death  at  the  discretion  of  the  jury, 
a  juror  was  asked  by  the  prosecuting  at- 
torney whether  he  had  any  conscientioas 
scruples  against  the  infliction  of  capital 
punishment,  to  which  he  answered  that  he 
would  hang  a  man  for  murder  but  would 
not  hang  him  for  stealing :  held,  that  the 
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juror  was  incompetent.   People  v.  Tannery 
2  CaL  258. 

90.  If  one  or  more  jurors  in  a  criminal 
trial  separate  without  leave  of  the  court, 
80  that  such  juror  might  have  been  im- 
properly influenced  by  others,  the  verdict 
will  be  set  aside.  People  v.  Backus,  5 
Ckl.  276. 

91.  The  defendant  in  a  criminal  trial 
has  the  right  to  question  a  juror  whether 
he  has  formed  or  expressed  an  opinion 
relative  to  the  guilt  or  innocence  of  the 
accused  without  first  challenging  him  for 
cause,  and  it  is  error  to  compel  the  prison- 
er so  to  da     lb.  277. 

92.  In  cases  of  grand  larceny  it  was  the 
intention  of  the  legislature  that  the  jury 
should  assess  the  punishment  when  they 
thought  that  the  defendant  deserved  the 
punishment  of  death,  and  if  they  do  not 
agree  to  such  a  punishment,  that  they 
should  find  a  general  verdict  People  v. 
LUtUfieM,  5  CaL  356. 

93.  Where  a  juror  in  a  trial  for  murder 
stated  on  his  voir  dire  that  he  had  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  that  such  opin- 
ion when  expressed  was  unqualified :  held, 
that  he  was  properly  challenged  by  the 
prisoner,  and  should  have  been  rejected. 
People  V.  WiUiamSy  6  Cal.  207 ;  People  v. 
CottU^  6  Cal.  227. 

94.  The  declaration  of  a  juror  before 
trial,  that  ^  the  people  ought  to  take  the 
prisoner  out  of  jail  aod  hang  him,"  ren- 
ders him  incompetent  to  try  the  case,  and 
where  a  verdict  of  guilty  has  been  found 
by  such  juror,  the  court  should  grant  a 
new  triaL    People  v.  Plummery  9  Cal.  312. 

95.  A  verdict  in  a  criminal  case  can- 
not be  impeached  by  an  affidavit  of  one  of 
of  the  jurors,  tending  to  show  that  it  was 
not  a  fair  expression  of  the  opinion  of  the 
jury.     People  v.  Wyman,  15  Cal.  75. 

96.  In  criminal  cases  jurors  may  be 
sworn  in  chief  as  they  are  accepted,  or  the 
administration  of  the  oath  may  be  delayed 
until  the  panel  is  completed.  In  either 
case  the  defendant  must  exercise  his  right 
of  peremptory  challenge  before  the  juror 
is  sworn.   Penple  v.  Reynolds,  16  Cal.  130. 

97.  In  criminal  cases  the  test  under  our 
statute  of  the  exclusion  of  a  juror  for  im- 
]^ied  bias  is,  that  he  has  formed  or  ex- 
pressed an  unqualified  opinion  or  belief  in 
the  guilt  or  innocence  of  the  accused.  To 
exclude  the  juror,  he  must  have  a  settled 


conviction  of  the  guilt  or  innocence  of  the 
party,  or  must  have  expressed  such  con- 
viction,    lb.  131. 
See  Juror,  Jury. 


7.  Absence  of  the  Prisoner. 

98.  If  the  prisoner  object  that  he  was 
not  present  at  the  time  of  trial,  or  the 
rendition  of  the  verdict,  or  the  passage  of 
the  sentence,  he  must  prove  his  absence. 
People  V.  Stewart,  4  CaL  226. 

99.  The  statute  allows  the  plea  of  not 
guilty  to  be  entered  on  the  minutes  of  the 
court  in  the  absence  of  a  prisoner.  People 
V.  Thompson,  4  Cal.  240. 

100.  In  cases  of  felony,  the  prisoner 
must  be  present  during  the  whole  of  his 
trial,  and  where  depositions  are  read  to  a 
jury  during  his  absence,  a  new  trial  will 
be  ordered.    People  v.  Kohler,  5  Cal.  72. 

101.  If  a  defendant  in  a  criminal  action 
is  out  of  the  State  a  portion  of  the  time,  it 
must  be  so  averred  in  the  indictment 
Prima  facie,  the  lapse  of  time  is  a  good 
defense ;  and  where  the  statutory  excep- 
tion is  relied  on,  it  must  be  set  up.  Peo- 
ple V.  Miller,  12  Cal.  295. 


8.   Continuance. 

102.  Affidavits  upon  which  a  motion  is 
founded  to  continue  a  criminal  cause  from 
one  term  to  another,  should  show  that  the 
prisoner  has  used  due  diligence  in  en- 
deavoring to  procure  the  attendance  of  his 
witnesses,  and  in  preparing  for  trial.  Peo^ 
pie  V.  Baker,  1  Cal.  404. 

103.  The  absence  of  counsel  for  the  de- 
fense on  account  of  sickness  is  a  sufficient 
ground  of  continuance  in  a  criminal  case. 
People  V.  Logan,  4  Cal.  189. 

104.  At  common  law  applications  for 
continuances  in  criminal  cases  were  ad- 
dressed to  the  sound  discretion  of  the 
court,  and  the  refusal  could  not  be  assigned 
as  error.  This  rule  has  been  modified  by 
our  statutes,  which  authorizes  us  to  re- 
view these  orders  upon  appeal.  People 
V.  JDias,  6  Cal.  249. 

105.  In  criminal  cases  on  motion  for 
continuance  by  defendant,  on  the  ground 
of  the  absence  of  a  material  witness,  based 
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on  a  sufficient  affidavit,  the  agreement  of 
the  district  attorney  that  the  witness,  if 
present,  would  have  deposed  as  averred  in 
defendant's  affidavit,  is  not  sufficient  to 
warrant  the  overruling  of  the  motion.  Ih. 
See  Continuance. 


9.  Changt  of  Venue, 

106.  Affidavits  on  a  motion  to  change 
the  venue  of  a  criminal  action  must  state 
the  facts  and  circumstances  from  which 
the  conclusion  is  deducted,  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county 
in  which  the  indictment  is  found.  People 
y.  McCauley,  1  Cal.  383. 

107.  Upon  an  application  in  a  criminal 
case  to  change  the  place  of  trial,  on  the 
ground  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  where  the  pris- 
oner was  indicted,  it  is  insufficient  to  state 
in  the  affidavit  that  a  jury  cannot  be  had 
in  a  certain  portion  of  the  county,  who 
would  give  the  prisoner  a  fair  and  impartial 
trial.     People  v.  Baker,  1  Cal.  404. 

108.  Where  one  hundred  citizens  united 
in  employing  counsel  to  prosecute  a  de- 
fendant :  held,  to  be  a  sufficient  ground  to 
change  the  venue.  People  v.  Lee,  5  Cal.  354. 

109.  The  supreme  court  have  complete 
appellate  power  over  the  right  to  grant  a 
change  of  venue ;  it  is  not  to  be  supposed 
that  it  will  trust  implicitoly  in  the  discre- 
tion of  inferior  courts.  People  v.  Lee,  5 
Cal.  354 ;  People  v.  Fisher,  6  Cal.  155. 

110.  It  is  not  error  in  the  court,  on  a 
trial  for  murder,  to  postpone  the  considera- 
tion of  a  motion  on  the  part  of  the  de- 
fendant, for  a  change  of  venue,  until  an 
attempt  is  made  to  empannela  jury.  Peo- 
ple  V.  Plummer,  9  Cal.  309. 

See  Venue. 


10.   Character, 

111.  Evidence  of  good  character,  as  a 
defense  in  criminal  cases,  should  be  re- 
stricted to  the  trait  of  character  which  is 
in  issue.     People  v.  Josephs,  7  Cal.  130. 

112.  The  answer  of  a  witness  that  the 
prisoner  was  a  gambler,  cannot  be  consid- 
ered as  an  injury  to  the  prisoner,  at  a  time 
when  gambling  was  licensed  by  law.  Peo- 
ple V.  Butler,  8  Cal.  440. 


113.  The  reputation  of  the  deceased 
cannot  be  given  in  evidence,  unless,  at  the 
least,  the  circumstances  of  the  case  raise  a 
doubt  in  regard  to  the  question,  whether 
the  prisoner  acted  in  selfniefense.  People 
V.  Murray,  10  Cal.  310. 

See  Character. 


11.   Accessory. 

114.  Under  our  statute,  an  accessory  is 
treated  as  a  principal,  and  as  if  the  person 
charged  as  such  had  committed  the  ofiense, 
and  both  may  be  charged  in  the  same  in- 
dictment.    People  V.  Davidson,  5  Cal.  134. 

115.  By  statute  the  distinction  existing 
at  common  law  between  principals  of  the 
first  and  second  degree  is  abolished ;  and 
the  distinction  between  them  and  accnsa- 
tions  before  the  fact  is  also  abolished,  so 
far  as  possible.  People  v.  Cryder,  6  CaL 
23 ;  People  v.  Bearss,  10  Cal.  69. 

See  Accessory. 


12.  Accomplice. 

116.  Where  an  accomplice  or  defend- 
ant in  a  criminal  action  elects  to  be  tried 
separately,  he  is  a  competent  witness  for 
the  other  defendants,  charged  with  the 
same  offense,  the  credibility  of  his  testi- 
mony being  left  to  the  jury.  People  v. 
Lahra,  5  Cal.  185. 

See  Accomplice. 


13.   Confession. 

117.  Where  the  admission  or  confession 
of  a  party  is  resorted  to  as  evidence,  it  is 
error  to  exclude  any  portion  of  it  made  at 
the  same  time  as  the  part  which  is  related. 
People  V.  Navis,  3  Cal.  106. 

118.  Confession  of  a  defendant  indicted 
for  larceny,  made  to  the  prosecutor  and 
owner  of  property  stolen,  upon  induce- 
ments held  out  to  him,  that  if  defendant 
would  disclose  his  confederates,  he  would 
use  his  influence  to  get  defendant  acquit- 
ted, are  not  admissible  in  evidence  against 
him.     People  v.  Smith,  15  Cal.  410. 

119.  Query.    Whether  there   is  any 
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foundation  for  the  distinction  between  con- 
fessions induced  by  persons  who  have  no 
authority  or  control  over  the  prisoner,  and 
those  induced  by  persons  having  such 
authority,  as  constables,  prosecutors,  and 
the  like.  Ih. 
See  Confession. 


14.  Malice. 

120.  A  homicide  being  admitted,  the 
law  raises  the  presumption  of  malice, 
which  it  is  necessary  for  the  prisoner  to 
rebut  by  proof.  People  v.  Milgate^  5  Cal. 
129 ;  PeopU  v.  March,  6  Cal.  547. 

See  Malice,  Manslaughter,  Mur- 
der. 


15.  Sentence, 

1 21 .  When  judgment  of  death  has  been 
rendered  against  a  prisoner  by  the  court 
of  first  instance,  it  was  reversed  by  the 
supreme  court,  as  well  on  the  ground  that 
it  has  no  jurisdiction  to  pass  sentence  of 
death,  as  that  numerous  errors  and  irreg- 
ularities appeared  to  have  occurred  at  the 
trial  and  in  the  proceedings.  People  v. 
Daniels,  1  Cal  107. 

122.  It  is  no  error  for  a  court  in  a 
criminal  case  to  set  a  day  for  pronouncing 
sentence  in  the  absence  of  the  prisoner. 
It  18  only  requisite  that  he  should  be 
present  when  the  sentence  is  pronounced. 
People  V.  Galvin,  9  Cal.  116. 

123.  After  sentencing  the  prisoner,  but 
before  signing  final  judgment,  the  court 
had  the  prisoner  brought  before  it  and 
amended  the  sentence  by  shortening  the 
time :  it  was  held  not  to  be  error.  People 
T.  Thompson,  4  Cal.  240. 


CROPS. 

1.  If  by  the  construction  of  a  railroad 
through  the  enclosure  of  a  farmer,  it  is 
made  necessary  to  construct  fences  on 
either  side  of  the  road  to  protect  his  crops, 
the  cost  of  such  fences  must  be  included 


in  the  compensation  to  be  paid  by  the  rail- 
road company.  Sacramento  Va'ley  R.  R, 
Co,  V.  Moffatt,  6  Cal.  75. 

2.  Growing  crops  are  not  goods  or 
chattels,  within  the  meaning  of  the  statute 
of  frauds,  and  will  pass  by  deed  or  con- 
veyance, from  the  very  necessity  of  the 
case,  as  they  are  not  susceptible  of  manual 
delivery  until  harvested  and  reduced  to 
actual  possession.  Bours  v.  Webster,  6 
Cal.  664. 

3.  The  declarations  of  the  master  of  a 
steamboat  whilst  running  the  steamer,  re- 
specting fire  communicating  from  the 
chimney  of  the  boat  to  the  crops  of  grain 
on  the  banks  of  the  river,  by  which  the 
crop  was  consumed,  are  admissible  to  es- 
tablish the  liability  of  the  owners  on  an 
action  against  them  to  recover  damages 
for  the  destniction  of  the  crop.  Gerke  v. 
Ca/.  Steam  Nav,  Co.,  9  Cal.  255. 

4.  Where  B.  put  in  a  crop  on  land 
leased  of  D.,  the  lease  providing  that  D. 
was  to  have  one-half  the  crop,  af\er  ex- 
penses paid,  and  subsequently  D.,  by 
another  contract,  sold  to  B.  all  his  right, 
title  and  interest  in  the  crop,  which  was 
then  growing :  held,  that  the  fact  that  D. 
was  on  the  premises  and  occupied  a  house 
there,  shows  no  possession  of  the  crop  as 
against  B.  under  the  contract.  Visher  v. 
Webster,  13  Cal.  61. 

5.  Action  against  a  sheriff  for  seizing 
plaintiff's  wheat  as  the  property  of  one 
Andeque.  Evidence  tending  to  show  that 
the  wheat  was  grown  on  the  land  of  plaint- 
iff and  in  his  .possession  ;  that  A.  was  on 
the  land  only  to  raise  and  harvest  the 
crop ;  that  the  grain  was  cut  and  stacked 
on  the  premises ;  that  plaintiff  was  entitled 
to  one-third  by  the  contract  between  him 
and  A. ;  that  A.  sold  to  plaintiff  and  de- 
livered possession,  and  then  abandoned 
the  premises,  plaintiff  residing  thereon. 
A.  took  no  further  control  of  premises  or 
crops,  and  plaintiff  assumed  entire  domin- 
ion over  both  :  held,  that  plaintiff  was  not 
bound  to  abandon  the  premises,  or  carry 
the  grain  beyond  them,  to  protect  his  title 
against  creditors  of  A. ;  that  there  was  no 
error  in  refusing  to  instruct  the  jury  that 
there  was  no  evidence  that  the  sale  from 
A.  to  plaintiff  was  accompanied  by  an  im- 
mediate delivery  of  the  property,  and  fol- 
lowed by  an  actual  and  continued  change 
of  possession  thereof.  Pacheco  v.  Hun- 
sacker,  14  Cal.  124. 
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6.  Hay  cut  on  land  in  possession  of  B. 
lies  in  three  fields,  of  about  one  hundred 
and  fifty  acres,  in  swaths,  cocks,  windrows 
and  stacks.  PlaintifTs  mowed  it,  and 
boarded  with  B.  B.  mortgages  the  hay 
to  plaintiffs  for  work,  and  they  cease  to 
board  with  B.,  whose  dwelling  is  separated 
from  these  fields  by  a  fence.  Plaintiffs 
proceed  to  gather  and  stack  the  hay,  until 
the  levy  of  an  execution  on  it  eight  days 
afterwards,  by  defendant,  as  B.'s  property : 
held,  that  even  conceding  removal  from 
the  premises  to  be  essential  to  a  complete 
delivery  of  the  hay,  still  plaintiffs  were 
entitled  to  reasonable  time  to  do  it ;  and 
that  the  court  erred  in  assuming  as  matter 
of  law  that  eight  days  were  too  long. 
Chaffin  V.  Dovb,  14  Cal.  386. 

7.  The  fact  that  fire  was  communicated 
from  the  engine  of  defendant's  cars  to 
plaintiff^'s  grain,  with  proof  that  this  result 
was  not  probable,  from  the  ordinary  work- 
ing of  the  engine,  is  prima  facie  proof  of 
negligence,  sufficient  to  go  to  the  jury. 
HvU  V,  Sacramento  VaUey  R.  JR.  Co.,  14 
Cal.  388. 

8.  Valuable  and  permanent  improve- 
ments, such  as  houses,  orchards,  vineyards, 
etc.,  should  undoubtedly  be  protected,  as 
also  growing  crops  of  every  description ; 
for  these  are  as  useful  and  necessary  as 
the  gold  produced  by  the  working  of  the 
mines.  Smith  v.  Doe,  15  Cal.  100;  6rt7- 
lan  V.  HtUchinson,  16  Cal.  156. 

9.  Plaintiff*  had  two  stacks  of  hay,  and 
contracted  to  sell  to  defendant  one  stack, 
together  with  enough  off*  of  the  other  stack 
to  make  sixty  tons.  The  price  was  to  be 
eighteen  dollars  per  ton  ;  and  the  hay  was 
to  be  baled  by  the  plaintiff*,  and  piled  up 
in  a  corral,  and  then  he  was  to  be  paid. 
Plaintiff*  had  sixty-two  tons  and  four  hun- 
dred and  thirty  pounds  of  hay  baled,  and 
piled  up  in  the  corral,  the  surplus  over 
sixty  tons  being  by  mistake  of  the  man 
employed  to  bale.  The  bales  were  of  dif- 
ferent weight.  Plaintiff*  then  went  to  the 
house  of  defendant,  and  told  him  that  the 
hay  was  baled  and  piled  up  in  the  corral, 
and  tliat  there  were  two  tons  and  some 
hundreds  of  pounds  over  the  sixty  bales 
piled  up  together,  and  asked  the  defend- 
ant whether  he  would  take  the  surplus. 
Defendant  said  he  would  be  over  soon,  and 
see  about  taking  the  surplus.  Defendant 
then  paid  plaintiff*  two  hundred  dollars. 
PlaintifiT  sues  for  nine  hundred  and  nine- 


teen dollars,  balance  due  on  the  hay.  The 
court  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence  it  was  the  under- 
standing of  the  parties,  that  upon  the  pay- 
ment of  the  two  hundred  dollars  by  de- 
fendant, the  right  and  possession  was 
deemed  to  have  accrued  to  defendant  to 
take  the  quantity  bought  as  baled  and 
stacked  up  in  the  corral,  the  plaintiff*  is 
entitled  to  recover,  even  though  the  bar- 
gain was  not  concluded  as  to  the  excess : 
held,  that  the  instruction  was  right ;  that 
the  question  was,  whether  there  had  been  a 
delivery,  and  any  agreement  of  the  parties 
upon  the  subject  was  legitimate  matter 
for  the  jury  ;  that  the  fact  that  the  hay 
purchased  by  the  defendant  was  mixed 
with  other  hay  belonging  to  plaintiff*  made 
no  diff*erence,  if  defendant  agreed  to  ac- 
cept it  in  that  condition,  and  to  consider  it 
as  delivered — ^the  contract  for  delivery 
would  be  fully  executed.  Smith  v.  Friend^ 
15  Cal.  126. 

10.  On  the  above  facts,  defendant  asked 
the  court  to  instruct  the  jury  that  "if 
plaintiff^  sold  to  defendant  sixty  tons  out 
of  sixty-two  tons  and  four  hundred  and 
thirty  pounds  of  hay,  the  same  being  in 
bales  of  differedt  and  unequal  weiglits,  and 
containing  diff*erent  quantities,  and  all  be- 
ing in  the  same  pile,  there  was  no  delivery 
without  division  had."  The  instruction 
was  refused:  held,  that  the  refusal  was 
not  error,  because  the  instruction  assumed 
that  there  could  not  have  been  a  delivery, 
whatever  may  have  been  the  understand- 
ing of  the  parties,  until  the  exact  quantity 
contracted  for  was  segregated  and  set 
apart  for  defendant.     Ih. 

11.  A  landlord  has  no  right  to  enter  for 
a  breach  of  covenant  in  the  lease,  and 
forcibly  eject  the  tenant,  the  lease  reserv- 
ing no  right  of  entry  fpr  such  breach.  If 
the  landlord  does  so  enter  and  eject  the 
tenant,  the  tenant  may  recover  damages 
for  the  vegetables  and  grape  vines  grow- 
ing on  the  land,  and  planted  by  the  tenant, 
for  sale,  he  not  being  permitted  to  enter  and 
gather  them.    Fox  v.  Brissac,  15  Cal.  226. 

12.  The  act  of  April  25th,  1855,  for 
the  protection  of  growing  crops  and  im- 
provements in  the  mining  districts  of  this 
State,  so  far  as  it  purports  to  give  a  right 
of  entry  upon  the  mineral  lands  of  this 
State  in  cases  where  no  such  right  existed 
anterior  to  its  passage,  is  invalid.  Gittan 
V.  ffiUchtnson,  16  Cal.  155. 
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1.  We  construe  the  expression  "  ex- 
treme cruelty,"  as  used  in  our  statute,  to 
mean  the  same  thing  as  the  saevitia  or 
craelty  of  the  English  ecclesiastical  court ; 
and  the  offense  may  be  defined,  in  general 
terms,  to  be  any  conduct  in  one  of  the 
married  parties  which  furnishes  reason- 
able apprehension  that  the  continuance  of 
the  cohabitation  would  be  attended  with 
bodily  harm  to  the  other.  Morris  v.  Mor- 
ru,  14  CaL  79. 

2.  Courts  grant  divorces  in  cases  of 
cruelty,  not  to  punish  an  offense  already 
committed,  but  to  relieve  the  complaining 
party  of  apprehended  danger.  And  the 
divorce  may  follow  even  in  the  absence  of 
any  actual  violence.     lb, 

3.  If  there  has  been  actual  violence,  it 
most  be  attended  with  danger  to  life,  limb 
or  health,  or  be  such  as  to  cause  reason- 
able apprehension  of  future  danger.  Jb,  80. 

4.  Divorce  for  extreme  cruelty  is  not 
generally  granted  when  such  cruelty  is 
caused  by  the  misconduct  of  the  wife  who 
J4>plies.   Johnson  v.  Johnson,  14  Cal.  460. 

5.  A  wife  divorced  from  her  husband 
for  extreme  cruelty  on  his  part,  is  entitled 
to  the  custody  of  their  female  child  of 
tender  years — the  wife  being  blameless. 
The  father  has  a  right  to  see  the  child  at 
all  convenient  times.  Wand  v.  Wandy  14 
CbL  514. 
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CUSTOM. 


1.  Custom  is  sometimes  allowed  not 
only  to  control,  limit,  modify  and  interpret 
the  general  rules  of  law,  but  even  to  es- 
tablish a  rule  in  direct  and  palpable  con- 
travention of  the   positive   written   law. 

Von  Schmidt  v.  Huntington,  1  Cal.  64 ; 
Tenis  V.  Pitcher,  10  Cal.  477. 

2.  Custom  and  usage,  when  once  set- 
tled, are  equivalent  to  law,  though  they 
may  be  comparatively  of  recent  date. 
E^nolds  V.  West,  1  Cal.  326. 

3.  Whether  such  custom  existed  or  not, 
when  a  custom  is  about  to  be  proven,  is  a 
qoestion  for  the  jury  to  decide.  Panaud 
y.  Jones,  1  CaL  500. 


4.  Evidence  may  be  offered  to  prove  a 
custom  that  only  two  witnesses  were  nec- 
essary to  the  validity  of  a  will.     Ih. 

5.  Actual  possession  of  a  portion  of  a 
mining  claim,  according  to  the  custom  of 
miners  in  a  given  locality  on  the  Yuba 
river,  extends,  by  constniction,  to  the 
limits  of  the  claim  held  in  accordance 
with  such  custom.  Hicks  v.  Bell,  3  Cal. 
224. 

6.  Checks  payable  at  sight  and  bills  of 
exchange  are  on  the  same  footing,  except- 
ing the  differences  which  may  arise  from 
the  custom  of  merchants.  Minium  v. 
Fisher,  4  Cal.  36. 

7.  The  custom  of  merchants  is  not  ad- 
missible in  evidence  to  vary  the  plain 
meaning  of  a  written  contract  Oorwin 
V.  Patch,  4  Cal.  204. 

8.  By  the  customs  -of  California  under 
the  Mexican  rule,  which  have  the  force  of 
law,  two  witnesses  were  sufficient  to  a  will. 
Castro  V.  Castro,  6  Cal.  160;  Tevis  v. 
Pitcher,  10  Cal.  477. 

9.  The  condition  of  California,  its  illit- 
erate population,  together  with  the  fact 
that  there  were  no  escribanos  or  judges 
of  the  first  instance  residing,  in  San  Fran- 
cisco, warrants  the  presumption  that  the 
law  relative  to  conveyance  never  was  re- 
garded as  authoritative,  and  that  evidence 
of  a  custom  of  conveyajice  existing  for 
many  years,  by  which  these  requisitions 
of  the  law  seem  to  be  disregarded,  is  ad- 
missible. Hayes  v.  Bona,  7  Cal.  159. 

10.  Contracts  for  the  sale  of  land,  by 
the  custom  of  the  country,  were  required 
to  be  in  writing,  and  although  all  the  forms 
prescribed  were  not  strictly  followed,  still 
it  was  necessary  that  the  instrument 
should  contain  at  least  the  names  of  the 
parties,  the  thing  sold,  the  date  of  the 
transfer  and  the  price  paid.  Hayes  v. 
Bona,  7  Cal.  159 ;  Stafford  v.  lAck,  10 
Cal.  17. 

11.  Parol  evidence  is  admissible  to 
prove  that  it  is  the  custom  of  a  mining 
locality  to  run  boundary  lines  by  the  mag- 
netic meridian,  and  that  was  the  under- 
standing of  the  parties.  Jenny  Lind  Co, 
V.  Bowers,  11  Cal.  198. 

12.  Where  a  party's  rights  to  a  mining 
claim  are  fixed  by  the  rules  of  property, 
which  are  a  part  of  the  general  law  of 
the  land,  they  cannot  be  divested  by  any 
mere  neighborhood  custom  or  regulation. 
Waring  v.  Crow,  11  Cal.  372. 
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13.  In  an  action  against  a  railroad 
company  for  running  over  a  horse  and 
killing  him,  the  plaintiff  has  the  right  to 
prove  the  custom  of  the  country  "  to  per- 
mit domestic  animals  to  roam  at  large 
upon  the  unenclosed  commons,"  where  the 
defense  is  negligence  on  the  part  of  the 
plaintiff  in  thus  allowing  the  horse  to  run 
at  large.     Waters  v.  Moss,  12  Cal.  538. 

14.  If  by  law,  or  usage  having  the  force 
of  law,  a  California  grant  was  matter  of  rec- 
ord, then  it  would  seem  to  follow  that  the 
record  is  proof  of  the  grant,  especially 
where,  as  in  this  case,  the  record  is  itself 
an  exemplification  of  the  grant,  and  co- 
temporaneously  signed  by  the  same  offi- 
cers issuing  the  grant  Gregory  v.  Ms- 
Pherson,  13  Cal.  573. 

15.  Where  the  only  question  of  fact  in 
the  case  was  whether  the  quartz  rock — 
parted  or  not  from  its  original  connection 
— was  a  portion  of  the  same  quartz  lode 
or  claim  taken  up  by  defendant,  it  was  not 
important  whether  the  rock  was  upon  or 
beneath  the  surface,  or  what  its  condition, 
provided  it  were  a  part  of  such  lode  or 
claim ;  and  the  custom  of  miners  is  enti- 
tled to  great,  if  not  cx>ntrol]ing  weight 
Brown  v.  '49  and  *56  QtAartz  Mining  Co., 
15  Cal.  161. 

16.  Under  certain  circumstances,  proof 
of  the  custom  in  other  districts  may  be 
proper — at  least,  this  court  is  not  satisfied 
to  the  contrary.  But  in  this  case  the  ad- 
mission of  such  testimony,  if  error,  was 
immaterial,  as  the  case  was  tried  by  the 
court,  and  the  judgment  placed  on  inde- 
pendent ground,  upon  which  it  can  stand. 
Ih. 


1.  The  Sberiflf. 

2.  Coanty  Clerk. 

3.  Notary  Public. 

XII.  Upon  a  Statutory  Undertaking. 

XIII.  Damages  as  Costs. 

1.  For  a  Frivoloos  AppeaL 

XIV.  Nominal  Damages. 

XV.  Remote  and  Contingent  Damages. 
XVI.  Excessive  Damages. 
XVII.  Interest  as  Damages. 
XVIII.  Apportionment  of  Damages. 


I.  In  general. 

1.  Where  there  is  proof  of  damages,  the 
amount  is  simply  within  the  proviDce  of 
the  jury.  The  appellate  court  will  not 
undertake  to  examine  the  proofs,  or  de- 
clare that  the  evidence  was  insufficient  to 
justify  the  verdict.  Bartiett  v.  Hogden^  3 
Cal.  58 ;  Drake  v.  Palmer^  4  Cal.  11. 
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DAMAGES. 

I.  In  general. 
II.  For  Breach  of  Contract. 

a.  Against  Common  Carriers. 

III.  In  Ejectment  for  Use  and  Occupation. 

IV.  In  Trespass. 
V.  In  Tort. 

VI.  In  Foroible  Entry  and  Detainer. 
VII.  In  Collision. 
VIII.  In  Slander. 
IX.  In  Malicious  Prosecution. 

X.  Breach  of  Statutory  Requirements. 
XI.  Against  Officers. 


XL  For  Breach  of  Contract. 

2.  Damages  on  the  resale  of  an  article 
not  delivered  according  to  contract  do  not 
legally  result  from  the  breach  of  the  con- 
tracts  and  if  not  specially  alleged  in  the 
pleading  cannot  be  allowed.  Cole  v.  Swans- 
ton,  1  Cal.  54. 

3.  Loss  of  time,  value  of  servicer,  and 
wages  of  employees,  caused  by  the  failure 
of  a  party  to  perform  his  contract,  are  not 
remote,  but  strictly  proximate  and  imme- 
diate damages,  and  ought  to  be  allowed. 
Kenyan  v.  Goodali,  3  Cal.  259. 

4.  A  copartnership  contract  contained 
a  covenant  also  for  damages :  it  was  held, 
that  one  partner  could  not  sue  the  other 
for  the  damages  without  seeking  an  account 
and  dissolution.  Stone  v.  Fouse,  3  Cal. 
294. 

5.  If  damages  accrue  in  an  action  on 
the  dissolution  of  a  partnership,  they  can 
be  settled  by  the  court  if  liquidated,  and 
if  not,  an  issue  can  be  framed  to  have 
them  ascertained.     lb, 

6.  A  contract  contained  a  covenant  for 
stipulated  damages,  and  by  the  same  con- 
tract the  parties  were  made  partners :  it 
was  held,  that  in  an  action  on  said  contract 
the  legal  demand  for  damages  could  be 
joined  with  the  equitable  demand  for  a 
dissolution.     Ih, 
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7.  In  a  suit  for  damages  for  the  failure 
of  the  defendants  to  deliver  goods  accord- 
ing to  contract,  the  true  rule  of  damages 
is  the  difference  between  the  price  agreed 
upon  between  the  parties  and  the  market 
value  of  the  goods  at  the  time  of  the 
breach  of  the  contract.  Tobtn  v.  Posty  8 
OftL  375  ;  Jlaskett  v.  McHenry,  4  Cal.  1 1 1 ; 
Crosby  v.  WatkinSy  12  Cal.  88. 

8.  The  measure  of  damages  in  an  action 
on  a  breach  of  contract  is  the  actual  loss 
sustained ;  but  where,  from  the  nature  of 
the  contract,  no  possible  mode  is  left  to 
ascertain  the  damages,  the  only  measure 
which  remains  is  the  price  agreed  to  be 
paid.  Baldwin  v.  Bennett,  4  Cal.  393 ; 
Coffee  T.  MeiggSj  9  Cal.  364. 

9.  The  second  of  a  foreign  bill  of  ex- 
change drawn  here,  payable  at  sight,  was 
presented  to  the  drawee,  and  payment 
being  refused,  it  was  duly  protested ;  after- 
wards and  before  suit  was  brought  the  first 
of  exchange  was  paid  to  the  holder,  with 
interest  and  cost  of  protest :  held,  that  the 
drawer  was  released  from  the  payment  of 
damages  for  the  dishonor  of  the  second  of 
exchange.     Page  v.  Warner,  4  Cal.  396. 

10.  Where  a  check  had  been  lost,  and 
paid  by  a  banker  on  forged  endorsement : 
held,  that  on  a  refusal  of  the  banker  to 
deliver  the  check  to  the  owner  or  pay  the 
Eame,  the  damages  is  the  full  value  of  the 
amount  for  which  it  was  drawn.  Survey 
V.  Wells,  5  Cal.  126. 

11.  The  theory  of  the  law  is  not  that 
the  party  recovers  the  particular  note  or 
chose  in  action,  as  is  commonly  imagined, 
but  that  he  recovers  damages  for  the  non- 
performance of  the  contract ;  and  in  case 
of  &i]ure  to  pay  money  due,  the  true  dam- 
ages is  the  amount  of  money  owing  and 
the  interest  which  was  agreed  upon.  Guy 
V.  Franklin,  5  Cal.  417. 

12.  In  an  action  for  breach  of  contract 
and  for  hindering  the  plaintiff  from  com- 
pleting his  part  thereof,  the  true  measure 
of  damages  is  the  value  of  the  labor  per- 
formed by  plaintiff,  and  the  profit  he  could 
fairiy  have  derived  from  the  labor  he  was 
prevented  from  performing.  Cunningham 
V.  Dorsey,  6  Cal.  20. 

13.  In  an  action  on  a  guarantee,  though 
it  is  error  in  terms  to  charge  the  jury,  if 
they  find  for  plaintiff,  to  assess  as  dam- 
ages the  amount  of  the  penalty  fixed  in 
the  guarantee ;  yet,  if  the  plaintiff's  dam- 
ages, if  any,  must  exceed  the  penalty,  the 


direction  must  be  regarded  as  limiting  the 
verdict,  and  the  defendant  is  not  injured 
by  the  instruction.  Jones  v.  Post,  6  Cal. 
105. 

14.  Where  the  sum  of  $15,000  was 
paid  by  the  plaintiff  as  the  consideration 
for  a  contract  not  to  run  a  steamer,  and 
the  same  amount  was  agreed  to  be  paid 
back  by  him  on  failure  to  keep  the  con- 
tract :  held,  that  the  sum  thus  agreed  to 
be  paid  was  intended  by  the  parties  as 
liquidated  damages.  California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  262 ;  Fisk  v. 
Fowler,  10  CaJ.  517. 

15.  The  rule  is,  that  when  property 
converted  has  a  fixed  value,  the  measure 
of  damages  is  that  value,  with  legal  inter- 
est from  the  time  of  its  conversion.  When 
the  value  is  fluctuating,  the  plaintiff  may 
recover  the  highest  value  at  the  time  of 
its  conversion  or  at  any  time  afterwards. 
Douglass  v.  Kraft,  9  Cal.  563. 

16.  Where  A  agreed  with  his  tenant, 
who  was  occupying  a  wooden  building, 
that  if  he  would  give  up  his  lease,  A 
would  erect  a  brick  building  to  cover  such 
portion  of  the  lot  as  would  be  satisfactory 
to  the  tenant,  and  would  give  him  posses- 
sion within  three  weeks,  and  a  lease  of 
the  premises  for  six  months,  with  the  priv- 
ilege of  twelve  months,  or  on  failure  so  to 
do,  would  pay  the  tenant  five  hundred  dol- 
lars damages  :  held,  as  breach  of  the  con- 
tract on  the  part  of  A,  that  the  sum  named 
was  a  penalty,  and  not  liquidated  dam- 
ages.    Nash  V.  Hermosilla,  9  Cal.  588. 

17.  The  measure  of  damages  for  non- 
delivery of  fruit  would  be  the  highest 
market  value  of  the  fruit  on  the  trees  at 
the  orchard  as  contracted  for,  if  there  was 
any  market  value  for  it  there,  and  as  it 
was ;  if  not,  then  if  the  plaintiffs  were 
prepared  to  gather  it  and  carry  it  to  the 
market,  the  market  value  there,  less  the 
cost  of  gathering  and  carriage,  would  be 
the  criterion  of  recovery.  Dahovich  v. 
Emeric,  12  Cal.  181. 

18.  Where  A  contracts  with  a  telegraph 
company  to  transmit  a  telegraphic  dis- 
patch to  have  his  agent  to  secure  a  debt 
due  him  fix)m  a  third  party  by  attach- 
ment, and  this  service  is  so  negligently 
performed  that  other  creditors  of  the  com- 
mon debtor  obtain  the  first  attachment, 
and  exhaust  the  assets  of  the  debtor,  which 
would  not  have  been  the  case  had  the  tel- 
egraph company  performed  its  contract 
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within  a  reasonable  time,  the  company  is 
liable,  not  only  for  the  cost  of  the  dispatch, 
but  for  the  amount  of  A's  claim,  which 
constitute  the  natural  and  proximate  dam- 
ages resulting  from  the  breach  of  contract. 
Parks  V.  AUa  California  Telegraph  Co., 
13  Cal.  426. 

19.  Where  damages  resulting  from  a 
breach  of  an  agreement  are  susceptible  of 
precise  admeasurement,  equity  will  not 
take  jurisdiction  unless  there  are  some 
peculiar  equitable  circumstances.  White 
V.  Fraa,  13  Cal.  524. 

20.  If  a  man  sells  his  property  or  con- 
tracts with  another,  on  good  consideration, 
that  the  latter  shall  pay  his  debt,  for  a 
breach  of  the  obligation  the  measure  of 
damages  would  be  the  amount     lb. 

21.  In  an  action  for  damages  for  viola- 
tion of  a  contract  to  grind  wheat  and  de- 
liver the  flour  on  demand,  upon  payment 
of  the  price  agreed  on  for  grinding,  tender 
of  the  price  is  necessary  to  maintain  the 
action.      Vance  v.  Dingletfy  14  Cal.  53. 

22.  B.  &  D.  contracted  to  furnish  G.  & 
S.,  also  defendants,  twenty-five  thousand 
gallons  turpentine,  to  be  distilled  by  the 
latter.  The  contract  was  to  end  April 
1st,  1857.  6.  &  D.  were  not  bound  to 
deliver  all  the  turpentine  at  once,  nor  any 
given  quantity  per  day.  Damages  for 
nondelivery  of  turpentine  fixed  at  $3,750, 
or  fifteen  cents  per  gallon.  For  accident 
to  the  distillery,  reasonable  time  to  be  al- 
lowed G.  &  S.  for  repairs.  Distillery 
burned  last  of  January,  1857,  requiring 
eighteen  days  to  rebuild.  In  January  and 
March,  1857,  G.  &  S.  respectively  as- 
signed their  interest  in  the  contract  to 
plaintiff:  held,  that  the  benefit  of  the  sus- 
pension of  the  works  by  the  fire  inured  to 
B.  &  D.  as  well  as  G.  &  S.;  that  the 
time  of  performance  of  the  contract  was 
extended  for  the  eighteen  days ;  that  up 
to  April  18th,  1857,  G.  &  S.  would  be 
bound  to  receive  turpentine,  and  even  if 
the  assignment  before  this  time  did  not 
put  it  out  of  their  power  to  comply  with 
their  contract,  at  least  the  assignee  could 
not  sue  before  the  expiration  of  the  ex- 
tended time.  Jackson  v.  Beers,  14  Cal. 
191. 

23.  Nominal  damages  are  presumed  to 
follow  as  a  conclusion  of  law  from  proof 
of  the  breach  of  a  contract  Browner  v. 
Davis,  15  Cal.  11. 

24.  Plaintiff  entered   into  a  contract 


with  defendants  by  which  the  latter  pur- 
chased of  the  former  certain  ditches  for 
$14,500,  payable  $5,000  cash,  and  $12,- 
000  as  follows :  to  wit :  The  expenses  of 
keeping  said  ditches  in  good  order,  of  em- 
ploying agents  to  attend  to  the  same,  be- 
ing first  deducted  from  the  proceeds  of 
the  sale  of  water,  the  balance  was  to  be  ap- 
plied to  liquidation  of  the  said  $12,000,  un- 
til the  whole  was  paid,  *^  and  to  hasten  and 
make  certain  the  timely  and  early  pay- 
ment of  said  sum  of  money  by  the  sales 
as  aforesaid,  said  company  promise  to  fur- 
•nish  from  their  ditch,  to  be  used  in  the 
above  named  ditches,  so  much  water, 
which  added  to  the  water  supplied  to  said 
ditches  from  their  other  sources,  shall  be 
sufficient  to  effect  sales  to  the  amount  of 
$1,000  per  month ;  and  when  said  compa- 
ny shall  fail  to  furnish  water  as  aforesaid, 
the  said  company  hereby  obligate  them- 
selves to  pay  to  said  Blen  interest  at  the 
rate  of  ten  per  cent  per  annum  on  the 
said  monthly  deficiency,  until  met  by  re- 
ceipts from  sales  over  and  above  the  said 
$1,000  per  month:"  held,  that  this  con- 
tract is  not  an  agreement  on  the  part  of 
defendants  to  pay  the  balance  over  the 
$2,000  only  from  the  proceeds  of  the 
ditches  named  therein,  but  that  it  is  a 
guarantee  on  their  part  that  the  mcMle  of 
payment  prescribed  shall  be  effectual  to 
pay  the  debt  within  a  given  time.  The 
last  clause  in  the  contract  does  not  give 
defendants  a  right  to  refuse  to  supply  this 
water,  but  simply  provides  a  measure  of 
damages  for  the  breach  of  it.  Ssn  v. 
Bear  River  and  Auburn  W.  and  Af.  Cb., 

15  Cal.  99. 

25.  Where  a  contract  from  its  terms  is 
incapable  of  apportionment,  the  measure 
of  damages  in  such  cases  lh  the  sum  fixed 
by  the  contract  itself.     People  v.  Brooks, 

16  Cal.  38. 


a.  Against  Common  Carriers. 

26.  In  an  action  against  a  common  car- 
rier, the  rule  of  damages  is  the  value  of 
the  goods  at  the  port  of  delivery,  and  not 
the  invoice  price  or  the  value  at  the  port 
of  shipment  Ringgold  v.  Haven^  1  CaL 
118;  HaH  v.  Spalding,  1  Cal.  214. 

27.  Evidence  showing  that  the  plaintiff 
was  a  good  bookkeeper  was  proper  to  be 
submitted  to  the  jury  to  enable  them  to 
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form  an  estimate  of  the  damages  which 
the  plaintiff  had  probably  sustained,  and 
thej  should  consider  the  probabilities  of 
his  procuring  a  situation  and  his  retaining 
it.  Tonge  v.  P(xc%fic  Mail  Steamship  Co., 
1  Cal.  354. 

28.  Where  an  action  is  brought  for 
dunages  againat  a  common  carrier  for  the 
nonperformance  of  his  contract  to  convey 
plaintiflT's  servant,  the  plaintiff  must  show 
that  he  is  entitled  to  a  claim  for  his  serv- 
ices.    76. 

29.  In  an  action  against  a  common  car- 
rier for  nonperformance  of  his  contract  to 
carry  a  passenger,  remote  and  contingent 
damages  cannot  be  recovered.     lb, 

30.  Where  the  streets  of  a  city  are  di- 
verted from  their  ordinary  and  legitimate 
uses  by  special  license  to  a  private  person 
for  his  own  benefit — as  to  run  a  railroad 
there  in  Ihe  pursuit  of  a  business  which 
involves  constant  risk  and  danger — he  is 
bound  in  the  exerdse  of  such  rights  to  use 
extraordinary  care.  In  this  a  private 
railroad  differs  from  a  public  one.  Wilson 
V.  Cunninghamj  3  Cal.  243. 

31.  In  an  action  against  a  ferryman  to 
recover  for  injuries  sustained  in  driving 
off  from  his  boat,  it  is  not  incumbent  on 
the  plaintiff  to  prove  that  he  exercised  or- 
dinary care  to  avoid  the  injury,  but  the 
proof  of  the  want  of  such  care  on  the  part 
i£  the  plaintiff  lies  on  the  defendant. 
May  V.  Hanson,  5  Cal»  365. 

32.  In  an  action  for  damages  brought 
by  a  passenger  against  a  stage  company 
for  injuries  to  plaintiff  caused  by  the  care- 
lessness of  the  driver  in  overturning  the 
coach :  held,  that  the  fact  that  the  driver 
was  informed  before  the  accident  that  a 
passenger  was  to  be  lefl  at  plaintiff's  des- 
tination, and  that  afler  the  accident  the 
agent  of  defendant  informed  the  driver 
that  plaintiff  was  to  stop  there,  was  suffi- 
cient to  establish  prima  facie  the  allega- 
tion in  the  complaint  of  a  contract  safely 
to  carry,  etc  Thome  v.  Cal.  Stage  Co., 
6  CaL  233. 

33.  When  it  appears  that  the  coach  was 
driven  by  the  agent  of  the  owner,  the  rule 
is  that  the  principal  is  liable  only  for  sim- 
ple negligence,  and  that  exemplary  dam- 
ages cannot  be  imposed  upon  him.  Ward- 
robe V.  Qd.  Stage  Co.,  7  Cal.  120. 

34.  Common  carriers  using  steam  must 
provide  all  reasonable  precaution  to  pro- 
tect the  property  of  others,  and  they  must 


also  be  properly  used.  Carelessness  in 
either  particular,  resulting  to  the  injury 
of  an  innocent  party,  will  make  the  com- 
pany liable.  They  are  bound  to  temper 
their  care  according  to  the  circumstances 
of  the  danger.  Gerke  v.  Cal.  Steam  Nov. 
Co.,  9  Cal.  256. 

35.  In  actions  against  common  carriers, 
damages  for  pain  are  recoverable.  Fair- 
child  V.  Cal.  Stage  Co.,  13  Cal.  601. 

36.  Where  in  an  action  against  a  steam- 
er for  setting  fire  to  plaintiffs  fence,  the 
jury  was  instructed  among  other  things  to 
find  specially  as  to  the  negligence  of  the 
captain  or  crew  of  the  steamer,  and  they 
found  generally  for  plaintiff  four  hundred 
dollars  damages,  and  also  that  the  steam- 
er^s  spark -catcher  was  not  sufficient  to  pre- 
vent the  sparks  from  communicating  with 
the  shore  and  endangering  property,  the 
verdict  was  held  good  in  the  absence  of 
any  objection  at  the  time  of  its  rendition 
that  it  was  not  responsive  to  the  special 
direction.  Algier  v.  Steamer  Maria,  14 
Cal.  170. 

37.  The  fact  that  fire  was  communicat- 
ed from  the  engine  of  defendants'  cars  to 
plaintifiT's  grain,  with  proof  that  this  result 
was  not  probable  from  the  ordinary  work- 
ing of  the  engine,  is  prima  fiicie  evidence 
of  negligence,  sufiicient  to  go  to  the  jury. 
ffuU  V.  Sacramento  Valleg  JR.  R.  Co.,  14 
Cal.  388. 


III.  In  Ejectment  for  Use  and  Oc- 
cupation. 

38.  Under  our  code  plaintiff  may  re- 
cover real  property,  and  damages  for  with- 
holding it,  and  rents  and  profits  all  in  one 
action.     Sullivan  v.  Davis,  4  Cal.  292. 

39.  A  claim  for  possession  of  real  prop- 
erty, with  damages  for  its  detention,  can- 
not be  joined  in  the  same  complaint,  under 
any  system  of  pleading,  with  a  claim  for 
consequential  damages  arising  from  a 
change  of  a  road  by  which  a  tavern  keeper 
may  have  been  injured  in  his  business. 
Bowles  V.  Sacramento  Turnpike  ^  Plank 
Road  Co.,  5  Cal.  225. 

40.  In  an  action  of  ejectment  where  no 
proof  is  introduced  to  show  damages,  it  is 
no  error  to  refuse  to  allow  the  defendant 
to  prove  the  value  of  the  improvements 
made  by  him  on  his  property.  Ford  v. 
Holion,  5  Cal.  321. 
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41.  When  the  prajer  for  damages  for 
more  than  two  hundred  dollars  is  inserted 
in  a  complaint  in  a  justice's  court,  in  an 
action  for  the  recovery  of  possession  of  a 
mining  claim,  it  should  be  disregarded  or 
stricken  out,  and  the  plaintiif  allowed  to 
try  his  right  to  the  claim.  Van  JEtten  v. 
Jtlson,  6  Cal.  19;  Grass  Valley  Q.  M. 
Co.  y.  Stackhouse,  6  Cal.  414. 

42.  Where  the  defendant  in  ejectment 
occupied  and  improved  the  land  bona  fide 
under  color  of  title,  the  improvements 
erected  by  him  constitute  an  equitable  set- 
ofi^,  to  the  extent  of  their  value,  to  the 
damages  recovered  by  the  plaintiff  for  the 
withholding  of  posssession.  Welch  v.  Std- 
livan,  8  Cal.  511. 

43.  Where  claimants  to  land  had  prior 
to  the  issuance  of  a  patent  published  a  no- 
tice that  they  had  become  the  owners  of 
the  grant,  specifying  its  boundaries  and 
warning  off  trespassers,  it  might  possibly 
operate  as  a  protection  against  any  de- 
mand for  damages  until  the  approved  sur- 
vey was  made.  Moore  v.  Wilkinson j  13 
Cal.  489. 

44.  Where  in  ejectment  against  several 
defendants  the  judgment  for  damages  is 
several  instead  of  joint,  the  damages  may 
be  remitted  and  the  judgment  for  the  land 
stand.     Curtis  v.  Herricky  14  Cal.  120. 

45.  In  ejectment  the  value  of  improve- 
ments, even  when  defendant  holds  under 
color  of  title  adversely  to  plaintiff,  can 
only  be  allowed  as  a  set-off  to  damages. 
Tount  V.  HoweU,  14  Cal.  466. 

46.  Damages  which  a  plaintiff  can  re- 
cover in  an  action  of  ejectment  for  the  use 
and  occupation  of  the  premises  are  such 
as  arise  subsequent  to  the  accruing  of  his 
right  of  possession,  and  when  his  right 
depends  upon  a  sherifi^'s  deed,  he  cannot 
recover  in  this  form  of  action  for  the  use 
and  occupation  for  the  six  months  inter- 
vening the  sale  and  the  execution  of  the 
deed.  Tount  v.  Howell^  14  Cal.  468; 
Clark  V.  Boyreau,  14  Cal.  637. 

47.  Where  the  complaint  in  ejectment 
avers  the  ownership  and  right  of  plaintiff, 
and  the  possession  and  withholding  by  de- 
fendant in  general  terms,  without  stating 
any  time  when  plaintiff's  title  accrued  or 
existed,  and  without  making  any  allega- 
tion as  to  damages  for  rents  and  profits, 
but  simply  praying  judgment  therefor  in  a 
given  sum,  and  the  complaint  is  demurred 
to  as  not  stating  facts  sufficient,  and  a  gen- 


eral judgment  fbr  pofisession  and  $2,250 
damages  is  given :  held,  that  damages  can- 
not be  recovered  for  any  period  preceding 
the  c(»nmencement  of  the  action;  buttkat 
this  point,  to  wit :  that  the  complaint  does 
not  suppoit  the  judgment  for  damages, 
cannot  be  raised  for  the  first  time,  on  peti- 
tion, for  rehearing  in  the  supreme  court — 
the  defendant  on  the  first  hearing  in  this 
court  having  put  his  objecticm  to  the  gen- 
eral judgment  for  damages  on  the  ground 
of  error  in  the  charge  of  the  court  below 
to  the  jury,  and  of  error  in  the  admission 
of  evidence  as  to  the  rents  and  profits,  the 
point  of  his  objection  being  that  a  recov- 
ery for  rents  and  profits  beyond  three 
years  was  barred  by  the  statute,  and  this 
court  having  decided  against  him  because 
the  point  was  not  properly  made  by  the 
record.    Payne  v.  Treadwelly  16  Cal.  248. 

48.  In  this  case  the  judgment  for  dam- 
ages must  stand,  as  this  court  has  no 
means  of  determining  the  manner  in  which 
the  damages  were  made  up  by  the  jury,  or 
whether  any  damages  for  the  period  pre- 
ceding the  commencement  of  the  action 
were  found.     lb, 

49.  Where  damages  are  claimed  for  use 
and  occupation  prior  to  the  commencement 
of  the  action,  the  complaint  must  state  the 
title  of  plaintiff  as  existing  at  some  prior 
date  (to  be  designated)  and  as  continuing 
up  to  the  commencement  of  the  acti<M), 
and  the  entry  of  defendant  at  some  date 
subsequent  to  that  of  the  alleged  title.  /&. 

50.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession  but  not  for  damages,  the  judg- 
ment being  for  possession  and  damages 
was  affirmed  in  the  supreme  court  upon 
respondents  remitting  the  damages  and 
paying  costs  of  appeal.  Ihll  v.  Feller^ 
16  Cal.  434. 


IV.  In  Trespass. 

51.  An  action  cannot  be  commenced 
against  A  to  recover  damages  for  a  tres- 
pass to  real  estate  committed  by  B.  Ste- 
venson V.  lAck^  1  Cal.  129. 

52.  A  municipal  corporation  is  not  lia- 
ble in  damages  for  the  destruction  of  a 
building  in  pursuance  of  the  directi^Mis  of 
its  officers,  as  in  the  case  of  a  confiagratioOy 
where  no  statute  exists  creating  such  iia- 
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bilitj.    Dunbar  v.  City  of  San  Francisco, 
1  Gal.  356. 

53.  In  a  complaint  for  trespass  the 
plaintiff*  claimed  five  hundred  dollars,  the 
alleged  value  of  the  property  destroyed, 
and  five  hundred  dollars  diunages;  de- 
fendant demurred  on  the  ground  that  two 
causes  of  action  were  improperly  joined, 
and  the  court  below  sustained  the  demur- 
rer.    Tejidesen  v.  Marshall,  3  Gal.  440. 

54.  Justices  of  the  peace  have  no  juris- 
diction in  actions  to  recover  damages  for 
injury  to  a  mining  claim,  or  for  its  deten- 
tion, when  the  amount  involved  is  over  two 
hundred  dollars.  Van  JStten  v.  Jilson,  6 
Cal.  19- 

55.  In  an  action  to  abate  a  nuisance, 
damages  are  only  an  incident  to  an  action, 
and  the  failure  to  recover  two  hundred 
dollars  does  not  affect  the  question  of 
costs.     Hudson  v.  Doyk,  6  Cal.  102. 

56.  In  an  action  for  damages  for  cutting 
down  growing  trees,  the  measure  of  dam- 
ages is  not  the  value  of  the  trees  as  ^re- 
wood,  but  the  injury  done  to  the  land  by 
destroying  them,  considering  the  purposes 
for  which  such  trees  were  used  or  designed, 
and  not  according  to  the  speculative  or 
iancied  ideas  of  the  jury.  Chipman  v. 
Hihberd,  6  Cal.  162. 

57.  Damages  assessed  for  the  value  of 
land  taken  for  a  railroad  should  be  paid 
to  the  true  owner,  if  he  recovers  posses- 
ai<m  before  the  damages  are  paid  by  the 
company;  although  at  the  time  of  the 
damage  a  trespasser  was  in  possession, 
who  had  filed  his  claim  to  the  damages. 
Raoney  v.  Sacramento  Valley  R.  R.  Co., 
6  CaL  640. 

58.  Where  parties  have  located  mining 
claims  upon  the  bank  of  a  creek  or  stream, 
and.  are  using  the  bed  of  said  stream  for 
the  purpose  of  working  their  claims,  any 
subsequent  erection,  dam  or  embankment, 
which  will  turn  the  water  back  upon  said 
claims,  or  hinder  them  from  being  worked 
with  ffumes  or  other  necessary  means  or 
appliances,  is  an  encroachment  upon  the 
rights  of  said  parties,  and  they  are  entitled 
to  recover  for  the  damages  consequent  on 
such  obstruction.  Sims  v.  Smith,  7  Cal. 
150. 

59.  A  writ  of  injunction  will  lie  to  re- 
strain trespass  or  entering  upon  a  mining 
claim  and  removing  auriferous  quartz  from 
it,  where  the  injury  threatens  to  be  con- 
tinuovis  and  irreparable.    It  comports  more 


with  justice  to  both  parties  to  restrain  the 
trespass  than  to  leave  the  plaintiff*  to  his 
remedy  for  damages  at  law.  Merced  Min- 
ing  Co,  v.  FremmU,  7  Cal.  327. 

60.  Where  parties  employed  architects, 
reputed  to  be  skilled  in  their  profession,  to 
construct  at  a  designated  point  on  a  creek 
a  dam  or  embankment  of  certain  specified 
dimensions,  capable  of  resisting  all  fioods 
and  freshets  of  the  stream  for  the  period 
of  two  years,  and  to  deliver  it  completed 
by  a  given  time ;  and  before  the  embank- 
ment was  completed  it  was  broken  by  a 
sudden  freshet  and  a  large  body  of  water, 
coi^ned  by  it,  rushed  down  the  channel  of 
the  stream,  carrying  away  and  destroying 
in  its  course  the  store  of  plaintiffs  with 
their  stock  cf  merchandise.  The  employ- 
ers exercised  no  supervision,  gave  no  di- 
rections, furnished  no  materials,  nor  had 
they  accepted  the  work.  Plaintiff*  having 
brought  suit  to  recover  the  damage  sus- 
tained by  them  against  the  employers  and 
contractors:  held,  that  the  latter  alone 
were  liable.    Boswell  v.  Laird,  8  Cal.  489. 

61.  In  an  action  against  a  sheriff*  for 
wrongfully  seizing  and  selling  property 
under  an  execution,  and  where  there  was 
no  wantonness  or  oppression  on  the  part 
of  such  officer  in  the  seizure,  the  measure 
of  damages  is  the  value  of  the  property  at 
the  time  it  was  seized  and  legal  interest 
on  such  amount  from  the  time  of  seizure 
up  to  the  time  of  the  rendition  of  the  ver- 
dict.    Phelps  V.  Owens,  11  Cal.  24. 

62.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plaintiff* 's 
ditch,  the  deposition  of  one  of  the  owners 
of  the  ditch  was  taken  by  plaintiff*,  and 
subsequently  and  before  the  trial  the  wit- 
ness conveyed,  by  deed,  his  interest  in  the 
ditch  to  plaintiff*:  held,  that  such  deed  of 
conveyance  did  not  pass  the  witness'  right 
to  the  damages,  and  hence  he  was  an  in- 
competent witness.  Kimball  y.  Gearheart, 
12  CaL  47. 

63.  In  an  action  for  injuries  to  a  mining 
claim,  a  claim  for  damages  to  the  plaintiff* 
by  the  reason  of  the  breaking  away  of  the 
defendant's  dam,  and  the  consequent  wash- 
ing away  of  the  pay  dirt  of  the  plaintiff*, 
may  properly  be  joined  with  a  claim  for 
damages  in  the  preventing  plaintiff  from 
working  his  claim.  Fraler  v.  Sears*  Union 
Water  Co.,  12  Cal.  557. 

64.  The  want  of  reasonable  care  on  the 
part  of  another,  who  is   injured  by  the 
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breaking  of  a  dam,  cannot  be  set  up  in 
defense  to  an  action  for -damages  for  in- 
juries thus  suffered.     Ih.  559. 

65.  In  an  action  of  damages  for  divert- 
ing the  water  of  a  river  from  plaintiff's 
mill,  an  averment  in  the  complaint  of  pos- 
session of  the  land  and  mill  is  sufRcient 
against  a  trespasser,  without  averring  ripa- 
rian ownersliip  or  prior  appropriation  of 
the  water.  McDonald  v.  Bear  River  and 
Avhum  Water  ^  M.  Co.,  13  Cal.  230. 

66.  Action  for  damages  against  defend- 
ants, averring  that  thej,  ^^with  force  and 
arms,  broke  and  entered  upon  the  prem- 
ises of  plaintiff  and  damaged  then^by 
causing  them  to  be  overflowed  and  cover- 
ed with  earth,  gravel,  tailings,  etc,  depos- 
ited thereon  by  the  action  of  running 
water:"  held,  that  under  our  system  of 
pleadings,  the  words  '^  with  force  and  arms 
broke  and  entered"  do  not  confine  the 
proof  to  the  direct  and  immediate  damage 
as  in  the  old  action  of  trespass ;  that,  the 
facts  being  clearly  set  out  in  the  complaint, 
the  addition  of  these  words  was  surplus- 
age.    Darst  sr.jRu^h,  14  Cal.  84. 

67.  In  an  action  for  damages  against 
a  constable  for  illegal  seizure  of  plaintiff's 
property,  the  judgment  was  for  six  hun- 
dred and  fifty  dollars,  the  sum  claimed  in 
the  complaint,  the  value  of  the  property 
being  therein  fixed  at  four  hundred  and 
fifty  dollars  and  the  damages  at  two  hun- 
dred dollars.  The  court  found  the  dam- 
ages at  six  hundred  and  fifty  dollars. 
There  was  no  statement  on  new  trial  or 
appeal :  held,  that  the  finding  of  the  court 
is  conclusive,  and  that  the  judgment  must 
stand.      Van  Pelt  v.  Littler^  14  Cal.  201. 

68.  In  actions  for  taking  and  detaining 
personal  property,  no  circumstances  of 
aggravation  being  shown,  the  measure  of 
damages  is  the  value  of  the  property  with 
interest     Dorset/  v.  Manhve,  14  Cal.  555. 

69.  If  circumstances  of  aggravation  be 
shown  in  order  to  increase  the  damages, 
then  defendant  may  show  all  circumstan- 
ces connected  with  his  acts  and  explanato- 
ry of  his  motives  and  intentions.     lb. 

70.  In  such  actions  the  rule  of  damages 
depends  on  the  presence  or  absence  of  cir- 
cumstances of  aggravation  in  the  trespass 
— as  fraud,  malice  or  oppression.  lb. 
556. 

71.  Where  the  trespass  is  committed 
from  wanton  or  malicious  motives  or  a 
reckless  disregard  of  the  rights  of  others,, 


or  under  circumstances  of  great  hardship 
and  oppression,  the  rule  of  mere  compen- 
sation is  not  enforced,  and  the  measure 
and  amount  of  damages  are  matters  for 
the  jury  alone,  and  they  may  award  puni- 
tive or  exemplary  damages.     lb.  558. 

72.  The  rule  of  compensation,  as  dift- 
tinguished  from  the  rule  of  exemplary 
damages,  applies  even  though  the  writ  un- 
der which  the  officer  committed  the  tres- 
pass was  void — there  being  no  circum- 
stances of  aggravation.     IL 

73.  In  an  action  to  recover  damages  for 
the  diversion  of  the  water  of  a  stream 
from  plaintiff's  mills,  an  averment  as  to 
the  precise  quantity  of  water  required  for 
the  use  of  the  mills,  and  to  which  plaintiff 
claimed  to  be  entitled,  is  an  immaterial 
averment,  and  a  recovery  of  damages 
would  not  establish  plaintiff's  right  to  the 
exact  quantity  of  water  claimed  so  as  to 
be  res  judicata  in  a  subsequent  suit.  Mc* 
Donald  v.  Bear  River  and  Auburn  W.  and 
M.  Co.,  15  Cal.  149. 

74.  In  such  action  for  damages  no  issue 
could  be  taken  upon  the  averment  as  to 
the  particular  quantity  of  water  diverted. 
lb. 

lb.  In  an  action  against  a  water  com- 
pany incorporated  under  the  laws  of  this 
State  for  overflowing  plaintiflTs  claim,  the 
fact  that  plaintiffs  could  have  prevented 
the  damage  by  pulling  off  a  board  from 
defendant's  flume,  and  permitting  the  wa- 
ter to  discharge  above  plaintiff's  claim,  is 
no  defense,  because  they  were  not  obliged 
to  avoid  the  injuries  complained  of  by 
committing  a  trespass.  Wdf  v.  Sl  Loui$ 
Independent  Water  Co.,  15  Cal.  320. 


V.  In  Tort. 

76.  Where  the  master  ejects  the  servant 
from  his  premises,  the  latter  refusing  to 
leave  after  being  discharged  and  notified, 
the  former  should  use  no  more  force  than 
is  actually  necessary  to  accomplish  the  ob- 
ject, in  which  case  only  nominal  damages 
can  be  recovered.  De  Briar  v.  Minturnj 
I  Cal.  450. 

77.  Vindictive  damages  may  be  given 
in  a  civil  action  for  a  personal  injury, 
though  the  act  be  punishable  by  a  crimi- 
nal prosecution.  WiUan  v.  JUiddle^ony  2 
CaL56. 
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78.  If  the  mortgagee  acts  in  bad  faith 
towards  the  owner,  or  is  guilty  of  gross 
negligence,  such  as  will  greatly  injure  the 
owner,  he  is  Jiable  to  such  damages  as  a  jury 
may  assess.     Benham  v.  Bowe,  2  Cal.  408. 

79.  A  claim  for  damages  for  a  personal 
tort  cannot  be  united  with  a  demand  prop- 
erly cognizable  in  a  court  of  equity  in  the 
same  action.     Mayo  v.  Madden^  4  Cal.  28. 

80.  Intoxication  of  the  plaintiff  is  no 
defense  to  an  action  for  damages  for  inju- 
ries caused  by  falling  through  an  uncov- 
ered hole  in  the  sidewalk  of  a  public  street. 
BMngon  v.  Pioche,  5  Cal.  461. 

81.  A  master  is  bound  to  use  reasona- 
ble care  and  diligence  to  prevent  accident 
or  injury  to  his  servant  in  the  course  of 
his  employment,  and  if  he  fails  so  to  do, 
he  will  be  held  responsible  for  damages. 
HaUower  v.  Henley^  6  Cal.  210. 


VI.    In  *  Forcible   Entry    and    De- 
tainer. 

82.  A  entered  upon  unoccupied  land, 
marked  it  out  so  that  its  boundaries  might 
be  easily  traced,  and  commenced  to  build 
a  house  upon  it,  when  he  was  ousted  by 
B :  held,  that  in  an  action  of  forcible  en- 
try and  detainer,  A  could  recover  the  land 
from  B,  but  without  a  fine  or  treble  dama- 
ges.    Siark  V.  Barnes^  4  Cal.  412. 

83.  When  treble  damages  are  given  by 
a  statute  the  demand  for  such  damages 
must  be  expressly  inserted  in  the  declara- 
tion, which  must  either  recite  the  statute 
or  conclude  to  the  damage  of  the  plaintiff 
against  the  form  of  the  statute.  Chipman 
V.  JSmeric,  5  Cal.  240. 

84.  The  complaint  in  an  action  for  forc- 
ible entry  and  detainer  need  not  pray  for 
treble  damages  to  warrant  the  court  in 
trebling  them.  CfCcJlagkan  v.  Boothy  6 
Cal.  66;  HaH  v.  Moon,  6  Cal.  162. 

85.  In  forcible  entry  and  detainer  tried 
in  the  county  court  on  appeal  from  a  jus- 
tice's court,  plaintiff  having  obtained  a 
verdict  for  one  hundred  and  fifty  dollars 
damages,  moved  that  they  be  trebled. 
Motion  denied  and  judgment  entered  for 
one  hundred  and  ^{\j  dollars,  with  resti- 
tution of  the  premises.  Plaintiff  applies 
to  the  supreme  court  for  mandamus  to 
compel  the  court  below  to  render  judg- 
ment for  treble  damages :  held,  that  the 
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application  must  be  denied,  as  plaintiff  has 
an  adequate  remedy  by  appeal ;  pending 
which,  plaintiff  can  enforce  so  much  of 
the  judgment  as  awards  restitution.  The 
judgment  can  be  corrected  in  this  court, 
if  proper,  by  trebling  the  damages.  Early 
V.  Mannixy  15  Cal.  150. 


Vll.  In  Collision. 

86.  An  action  to  recover  damages  for 
collision  cannot  be  sustained  where  the  in- 
jury complained  of  has  resulted  from  the 
negligence  of  both  parties.  Kel/y  v.  Cun- 
ningham, 1  Cal.  366. 

87.  A  vessel  in  the  harbor  of  San 
Francisco,  moored  on  the  usual  track  of 
bay  and  river  steamers,  should  set  a  light 
and  keep  a  watch  in  a  dark  night,  or  it 
cannot  recover  damages  for  any  injury 
sustained  by  being  run  into  by  a  steamer, 
where  there  was  neither  gross  negligence 
nor  intentional  wrong  on  the  part  of  the 
steamer.  Innis  v.  Steamer  Senator,  1  Cal. 
459. 

88.  In  an  action  to  recover  damages  for 
collision,  there  being  no  indebtedness 
arising  upon  contract,  an  attachment  can- 
not issue.   Griswold  v.  Sharpe,  2  Cal.  24. 

89.  Where  a  vessel  is  properly  in  charge 
of  a  licensed  pilot,  the  owner'is  not  liable 
for  damages  which  may  ensue  from  the 
negligence  or  misconduct  of  the  pilot ; 
but  the  owner  is  not  exempt  from  liability 
for  injuries  committed  by  taking  an  im- 
proper berth  in  the  harbor,  although  it 
may  have  been  selected  by  the  pilot.    Ih. 

90.  Plaintiff  claimed  damages  for  in- 
juries done  to  himself,  his  horse  and  wagon, 
in  a  collision  with  the  railroad  cars,  charg- 
ing the  defendant  with  negligence  :  held, 
that  where  the  streets  of  a  city  are  divert- 
ed from  their  ordinary  and  legitimate 
uses  by  special  license  to  a  private  person 
for  his  own  benefit,  and  in  the  pursuit  of 
a  business  which  involves  constant  risk 
and  danger,  he  is  bound,  in  the  exercise 
of  such  right,  to  use  extraordinary  care. 
Wilson  V.  Cunningham,  3  Cal.  243. 


Vni.  In  Slander. 
91.  In   an   action   for   slander,  where 
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words  are  charged  to  have  been  spoken  of 
and  concerning  a  defendant  as  a  clerk  or 
tradesman,  which  it  is  alleged  is  his  pro- 
fession, it  is  unnecessary  to  allege  special 
damages.     Butler  v.  Howe,  7  Cal.  89. 


IX.  In  Malicious  Pbosecution. 

92.  In  an  action  for  a  malicious  prose- 
cution, wherein  an  attachment  was  issued, 
the  jury  gave  $15,000  damages,  and  where 
no  misconduct  was  shown  on  the  part  of 
the  jury,  and  it  was  not  charged  that  the 
verdict  was  given  under  the  influence  of 
passion  or  prejudice,  the  court  could  not 
disturb  the  verdict,  unless  it  clearly  appear 
that  injustice  has  been  done.  Weaver  v. 
Page,  6  Cal.  685. 

93.  Malice  cannot  be  presumed  in  a 
prosecution  where  the  defendant  has  in- 
curred all  the  moral  guilt  of  the  charge, 
although  he  may  have  evaded  the  penalty 
of  the  law ;  and  the  plaintiff  is  only  enti- 
tled to  the  damage  which  he  actually  sus- 
tained.    Sears  v.  Hathaway,  12  Cal.  279. 


X.  Breach  of  Statutory  Require- 
ment. 

94.  Where  a  statute  required  the  own- 
ers or  consignees  of  a  vessel  entering  the 
harbor  to  give  a  several  bond  to  the  State, 
in  a  penalty  of  two  hundred  dollars,  for 
every  passenger  and  member  of  the  crew 
aboard,  but  no  penalty  was  given  by  the 
statute  for  a  neglect  to  give  the  bond,  the 
action  must  be  brought  to  recover  such 
damages  aa  the  plaintiffs  can  show  they 
have  actually  sustained  by  reason  of  a 
refut^al  to  give  such  bond.  Board  of 
Health  v.  Pacific  Mail  S.  S»  Co.,  1  Cal. 
198. 


XL  Against  Officers. 

1.  The  Sheriff. 

95.  It  is  not  necessary  in  an  action 
against  a  sheriff  to  recover  damages  (in 
addition  to  the  two  hundred  dollars  im- 
posed by  law  as  a  penalty)  for  a  failure  to 
execute  and  return  process,  that  two  suits 


should  have  been  brought  Damages  and 
the  penalty  may  be  recovered  in  one  suit. 
Pearkes  v.  Freer,  9  Cal.  642. 


2.  Cminiy  Clerk. 

96.  For  all  damages  resulting  from  a 
refusal  of  a  clerk  of  the  district  court  to 
issue  an  execution,  the  plaintiff  has  in 
ordinary  course  of  law  a  plain  and  ade- 
quate remedy  by  an  action  on  the  bond  of 
the  officer,  and  it  is  well  settled  that  the 
writ  of  mandate  will  not  issue  in  such 
cases.      Goodwin  v.  Glazer,  10  Cal.  333. 


d.  Notary  PMic. 

97.  Where  a  notary  public,  in  taking 
and  certifying  an  acknowledgment  to  a 
mortgage,  neglected  to  make  a'  proper 
certificate :  held,  that  such  notary  was 
guilty  of  gross  and  culpable  negligence, 
and  is  responsible  to  the  party  injured  for 
the  damages  resulting  from  such  negli- 
gence.    Fogarty  v.  Finlay,  10  Cal.  246. 

98.  Where  a  mortgaged  debt  has  been 
lost  by  gross  negligence  of  the  notary,  the 
measure  of  the  damages  is  the  amount  of 
the  debt  and  interest  to  be  secured  by  the 
mortgage.     lb. 


XII.  Upon  a  Statutory  Undertak- 
ing. 

99.  Where  real  property  is  attached  and 
the  possession  of  the  owner  not  disturbed, 
it  is  difficult  to  say  how  any  more  than  nom- 
inal damages  can  be  recovered  for  the  in- 
jury caused  by  the  attachment.  Heath  y. 
Lent,  1  Cal.  411. 

100.  Damages  caused  by  the  deprecia- 
tion of  real  estate  under  an  attachment, 
and  the  injury  caused  to  the  credit  and 
reputation  of  the  defendant  by  reason  of 
the  attachment,  are  too  remote  to  submit 
to  the  consideration  of  a  jury  in  an  action 
on  the  undertaking  on  attachment.     /A. 

101.  The  court  may  order  a  reference 
to  ascertain  the  damages  sustained  by  an 
injunction  issued  without  caase* ,  Rusidl 
V.  JSS/u^,  2  CaL  246. 
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102.  If  an  attachment  bond  is  void, 
the  obligee  cannot  sue  on  the  bond  for 
damages  sustained  bj  the  attachment. 
Benedict  v.  Brayj  2  Cal.  255. 

103.  Generallj,  the  recovery  of  coun- 
sel fees  as  part  of  the  damages  is  not  al- 
lowed— as  where  the  loss  is  consequen- 
tial ;  but  where  the  loss  is  direct — ^as  in 
the  case  of  an  improper  commencement 
and  prosecution  of  a  writ  or  other  pro- 
cess in  a  suit,  it  should  be  allowed.  Ah 
Tkctie  V.  Qttan  Wan^  3  Cal.  217 ;  OTcr- 
ruling  Heath  v.  Lent,  1  Cal.  412. 

104.  In  an  action  upon  an  injunction 
bond  to  recover  damages  for  the  wrongful 
issuing  of  tlie  writ,  the  amount  paid  as 
counsel  fees  to  procure  the  dissolution  of 
the  injunction  is  properly  allowable  as 
part  of  the  damages.    Ah  ITuxie  v.  Quan 

Wan^  3  Cal.  218;  Summers  v.  Farish, 
10  Cal.  353 ;  Heyman  v.  Landers,  1 2  Cal. 
Ill  ;  overruling  Heath  v.  Lent,  1  Cal. 
412. 

105.  In  an  action  on  an  injunction  bond 
the  judgment  of  dissolution  is  conclusive, 
and  the  only  question  is  the  amount  of 
damages  sustained.     GdsUm  v.  Whttesides, 

3  Cal.  311. 

106.  In  an  action  for  damages  on  an 
injunction  bond,  the  defendants  can  plead 
that  the  business  which  they  enjoined  was 
a  public  nuisance.     Cunningham  v.  Breed, 

4  Cal.  385. 

107.  Where  a  plaintiff  in  replevin  gives 
the  statutory  undertaking  and  takes  pos- 
8^»ion  of  the  property  in  suit,  and  is  af- 
terwards nonsuited  and  judgment  entered 
against  him  for  the  return  of  the  property 
wd  for  costs :  held,  that  his  sureties  are 
liable  for  damages  sustained  by  defendant 
by  reason  of  a  failure  to  return  the  goods, 
bat  not  for  damages  for  the  original  taking 
and  detention,  the  value  of  the  goods  not 
having  been  found  by  the  jury.  Ginaca 
V.  AJtwood,  8  CaL  448. 

108.  In  an  action  on  a  replevin  bond, 
the  defendant's  liability  is  limited  to  the 
damage  sustained  by  a  failure  to  return 
the  property.  HuarU  v.  Bobinsan,  15  CaL 
277. 

109.  In  an  action  on  an  injunction  bond, 
BO  demand  for  payment  of  unliquidated 
diimages  need  be  made  on  the  parties  for 
whom  the  sureties  stipulated.  Browner  v. 
Ikms,  15  CaL  11. 


XIII.  Damages  as  Costs. 

110.  In  an  action  for  damages  where 
the  jury  found  a  verdict  for  plaintiff  for 
Mij  dollars  and  costs :  held,  that  judgment 
could  not  be  entered  for  costs  in  favor  of 
plaintiff.  Shay  v.  Tuolumne  Water  Co,, 
6  Cal.  286. 

111.  Costs  are  incident  to  the  judgment 
and  cannot  be  given  by  the  jury  by  way 
of  damages.     Tb. 

112.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  damag- 
es, the  damages  with  the  costs  do  not  be- 
come part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  a 
judgment.  McMillan  v.  Vischer,  14  Cal. 
241. 


a.  For  a  frivolous  appeal. 

113.  Where  the  record  discloses  on  the 
part  of  the  appellant  facts  to  satisfy  the 
court  that  the  appeal  was  taken  merely 
for  delay,  damages  were  awarded  on  dis- 
missing the  appeal :  (a.)  In  five  per  cent. 
Pinkham  v.  Wemple,  12  CaL  449.  (6.) 
In  ten  per  cent  Buckley  v.  Morse,  2  Cal. 
149  ;  Pacheco  v.  BenuU,  2  Cal.  150 ;  Bus- 
sell  V.   Williams,  2   CaL   158;   Bates  v. 

Vischer,  2  CaL  357 ;  Taylor  v.  McKinley, 
3  CaL  104;  Bliss  v.  Wyman,  7  CaL  258 ; 

Winans  v.  Hardenburgh,  8  CaL  293 ; 
Harvey  v.  Fish,  9  CaL  94 ;  Mc  Conn  v. 
Lewis,  9  CaJ.  247;  Primm  v.  Gray,  10 
Cal.  523 ;  ffeston  v.  Martin,  11  Cal.  42 ; 
Hutchinson  y.  By  an,  11  CaL  142;  Has- 
well  V.  Parsons,  15  Cal.  267.  (c.)  In  fif- 
teen per  cent.  Beyes  v.  Sand/ord,  5  CaL 
117 ;  Parke  v.  WiUiams,  7  CaL  250 ;  Ik- 
unit  V.  Porter,  13  CaL  172.  (d)  In  twen- 
ty per  cent  Nickerson  v.  CaL  Stage  Co., 
10  CaL  522. 


XIY.  Nominal  Damages. 

114.  Where  property,  the  subject  of 
the  suit,  is  delivered  and  accepted  pending 
the  suit,  before  verdict,  the  damages  should 
be  merely  nominaL  Oonroy  v.  Flint,  5 
Cal.  328. 
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115.  Where  properly  is  sued  for  and 
plaintiff  accepts  the  goods,  he  has  made 
his  election  to  take  the  goods  in  lieu  of 
their  value,  and  he  can  only  recover  the 
interest  upon  their  highest  value  at  any 
time  between  detention  and  delivery,  ex- 
cept where  some  special  damage  is  spe- 
cifically averred  in  the  declaration.  Ih, 
329. 

116.  Damages  which  are  professedly 
laid  for  the  benefit  of  the  public  cannot  be 
recovered  in  an  action  brought  by  a  pas- 
senger of  a  stage  coach  against  the  owners 
thereof  for  injuries  sustained  by  reason  of 
the  upsetting  of  the  coach.  Wardrobe  v. 
Od.  Stage  Co.,  7  Cal.  120. 

117.  In  cases  of  simple  negligence,  the 
rule  governing  the  measure  of  damages  is 
to  allow  the  actual  damages  and  not  smart 
money.     Moody  v.  McDonaldj  4  Cal.  299. 

118.  The  only  damage  the  law  allows 
for  the  detention  of  money  under  its  pro- 
cess is  the  legal  interest.  Herman  v.  Lan- 
ders, 12  Cal.  111. 

119.  Nominal  damages  are  presumed 
to  follow  as  a  conclusion  of  law  from  proof 
of  the  breach  of  a  contract.  Browner  v. 
Davis,  15  Cal.  11. 


XV.  Remote  and  Contingent  Dam- 
ages. 

120.  Contemplated  and  contingent  prof- 
its cannot  be  allowed  as  damages.  Cor- 
ter  V.  Barling,  2  Cal.  73. 

121.  Damages  which  are  too  remote 
and  speculative,  and  involve  too  many 
contingencies,  cannot  form  part  of  a  judg- 
jnent.     Muldrow  v.  Norris,  2  Cal.  78. 


which  they  have  passed  is  one  solely  of 
unliquidated  damages,  unless  the  veniict 
be  beyond  doubt  unjust  and  oppressive, 
especially  if  the  judgment  creditor  remit 
one-half  thereof.  George  v.  Law,  1  CaL 
364. 

124.  A  verdict  will  be  set  aside  where 
the  damages  are  unjustifiably  outrageous. 
McDaniel  v.  Baca,  2  Cal.  338. 

125.  Where  damages  are  laid  at  a  cer- 
tain sum  in  a  declaration,  the  judgment 
will  be  reversed  if  the  jury  render  a  ver- 
dict for  a  greater  sum.  Palmer  v.  Rey- 
nolds, 3  Cal.  396. 

126.  It  is  the  proper  exercise  of  the 
discretion  of  a  court  to  grant  a  new  trial 
on  the  ground  of  excessive  damages,  when 
the  verdict  is  grossly  inconsistent  in  its 
relations  to  the  facts.  Potter  v.  SeaU,  5 
Cal.  411. 

127.  In  an  action  for  a  malicious  prose- 
cution wherein  an  attachment  was  issued, 
the  jury  gave  $15,000  damages,  and  where 
no  misconduct  was  shown  on  the  part  of 
the  jury,  and  it  was  not  charged  that  the 
verdict  was  given  under  the  influence  of 
passion  or  prejudice,  the  court  could  not 
disturb  the  verdict,  unless  it  clearly  appear 
that  injustice  has  been  done.  Weaver  v. 
Page,  6  Cal.  685. 

128.  Where  judgment  for  damages  is 
for  more  than  the  amount  claimed  in  the 
complaint,  the  excess  may  be  remitted  and 
the  judgment  stand.  Pierce  v.  Byauy  14 
Cal.  420. 


XVI.  Excessive  Damages. 

122.  Courts  reluctantly  interfere  with 
the  finding  of  a  jury  in  an  action  for  un- 
liquidated damages,  for  reason  that  the 
damages  are  excessive;  and  the  verdict 
ought  never  to  be  set  aside  for  such  a 
cause  unless  beyond  a  doubt  the  verdict 
be  unjust  and  oppressive,  or  obtained 
through  some  undue  advantage,  mistake 
or  in  violation  of  law.  Payne  v.  Pacijic 
Mail  S.  S.  Co.,  1  Cal.  36. 

123.  Courts  will  not  interfere  with  the 
verdicts  of  a  jury  where  the  question  upon 


XVII.  Interest  as  Damages. 

1 29.  Interest  is,  as  a  general  rule,  not 
recoverable,  except  by  virtue  of  statutory 
regulations,  yet  a  small  rate  may  be  al- 
lowed in  some  cases  by  way  of  damages. 
Ikims  V.  Greely,  1  Cal.  422. 


XVm.  Apportionment  of  Damages. 

130.  Where  a  part  owner  sues  ex  de- 
licto and  the  objection  of  defect  of  parties 
is  not  set  up  in  the  answer,  the  damages 
should  be  apportioned  at  the  trial.  Whit- 
ney V.  Stark,  8  CaL  516. 
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DEATH. 

1.  Where  an  appeal  was  taken  and  per- 
fected after  the  death  of  the  appellant : 
held,  that  there  was  no  authority  for  pros- 
ecating  the  cause  in  the  name  of  the  de- 
ceased, but  that  all  proceedings  should 
have  been  stayed  until  the  executor  or 
administrator  could  by  suggestion  have 
been  made  a  party.  Sanchez  t.  Mooch,  5 
CaL248. 

2.  Hearsay  information  of  death  de- 
rived from  the  immediate  family  of  the 
deceased,  is  sufficient  prima  facie  to  estab- 
lish the  fact,  and  is  properly  admitted. 
AndertM  v.  Parker^  6  Cal.  200. 

8.  The  allegation  of  the  death  of  plaint- 
iff's ancestor  in  a  verified  complaint,  is  not 
sufficiently  controverted  by  the  averment 
in  the  answer  ''that  defendant  had  not 
sufficient  knowledge  to  form  a  belief,  and 
therefore  neither  admits  nor  denies."    lb. 

4.  In  the  case  of  an  absent  person  from 
whom  no  tidings  are  received,  the  pre- 
sumption of  life  ceases  at  the  end  of  seven 
years.  To  shorten  this  time  there  must 
be  evidence  of  some  specific  peril  to  his 
life.     AMniry  v.  Sanders,  8  Cal.  64. 

5.  The  fact  that  a  fugitive  from  justice 
had  not  been  heard  of  for  sixteen  months, 
and  that  he  was  a  passenger  on  a  particu- 
lar vessel  bound  for  a  specified  port,  and 
that  neither  the  vessel  nor  crew  had  ever 
been  heard  from,  is  not  sufficient  to  raise 
a  legal  presumption  of  his  death.    Tb,  65. 

6.  The  ex-sheriff  who  made  the  sale  of 
land  on  execution  died  after  his  term  of 
office  ceased,  and  before  executing  a  con- 
veyance ;  the  law  failed  to  provide  for  the 
completion  of  the  execution  in  such  a 
case :  held,  that  the  only  remedy  left  to 
the  parchaser  is  to  apply  to  the  court  for 
the  appointment  of  a  commissioner  or 
master  to  execute  the  conveyance.  Peo^ 
pie  V.  Boring,  8  CaL  411. 

7.  Where  a  plaintiff  in  an  action  to 
foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  the  sum- 
mons and  before  judgment,  asks  for  a  de- 
cree of  sale  of  the  mortgaged  premises, 
and  if  the  same  is  not  sufficient  to  dis- 
charge the  debt,  then  for  a  judgment  over 
against  the  estate,  the  administrator  is  a 
necessary  party  to  the  suit.  BeMoc  v. 
Robert,  9  Cal.  126. 

8.  A  deed  made  after  the  death  of  a 


party,  though  made  to  him  and  "his  heirs,'' 
the  word  "  heir "  is  not  a  word  of  pur- 
chase, carrying  title  to  the  heirs,  but  only 
qualifying  the  title  of  the  grantee.  A 
deed  to  a  dead  man  is  a  nullity.  Hunter 
V.  Watstm,  12  Cal.  376. 

9.  Possession  of  land  at  the  time  of  the 
death  of  a  party  gives  prima  facie  title  to 
his  heirs  or  representatives.  Gregory  v. 
McPherson,  18  Cal.  572. 

10.  Where  plaintiffs  obtained  a  decree 
in  a  foreclosure  suit  against  husband  and 
wife,  the  mortgage  being  executed  by  them 
and  the  decree  being  in  the  usual  form  for 
the  amount  due,  sale  of  the  premises,  ap- 
plication of  the  proceeds  and  execution 
against  the  property  of  the  husband  for 
any  deficiency ;  and  after  the  entry  of  the 
decree  the  husband  died:  held,  that  the 
plaintiffs  were  entitled  to  an  order  of  sale 
upon  the  decree,  notwithstanding  the  death 
of  the  husband,  but  not  to  execution  for 
any  deficiency.  Cow  ell  v.  Buckelew,  14 
Cal.  641. 

11.  Death  of  the  principal  revokes  the 
authority  of  the  agent,  and  a  deed  of  land 
made  by  him  after  such  death  does  not 
bind  the  representatives  of  the  principal. 
Thravers  v.  Crane,  15  Cal.  16. 

12.  But  if  the  agent  has  a  power  coupled 
with  an  interest — that  is,  a  power  which 
conveys  to  the  agent  an  interest  in  the 
property,  then  the  execution  of  the  power 
after  death  of  the  principal  is  good.   lb.  19. 

18.  If  on  an  executory  contract  for  the 
purchase  of  land,  made  by  plaintiff  with 
the  agent  during  the  lifetime  of  the  prin- 
cipal, money  due  the  principal  was  paid 
after  his  death  to  the  agent,  who  settled 
the  amount  with  the  estate  so  that  the 
estate  received  the  benefit  of  the  payment, 
plaintiff  would  be  entitled  in  equity  to  call 
for  the  legal  title,  and  could  defend  in 
ejectment  by  the  representatives  of  the 
principal.     lb. 

14.  The  declarations,  on  a  question  of 
boundary,  of  a  deceased  person  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was  at  the  time  free  from 
any  interest  therein,  are  admissible,  wheth- 
er the  boundary  be  one  of  a  general  or 
public  interest,  or  be  one  between  the 
estates  of  private  proprietors ;  and  their 
admissibility  cannot  be  affected  by  the  fact 
that  they  are  reduced  to  writing,  and  were 
made  under  oath  in  a  judicial  proceeding. 
Morton  v.  Folger,  15  Cal.  280. 
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DEBTOR  AND  CREDITOR. 

1.  A  party  cannot  oocupj  the  double 
position  of  debtor  and  creditor,  and  where 
the  plaintiff  was  himself  a  subscriber  to  a 
paper  for  contribution  to  a  third  partj, 
upon  which  his  claim  was  founded,  his  lia- 
bility and  that  of  the  defendant  were  o£  the 
same  character,  and  would  not  constitute 
the  defendant  a  debtor  of  the  plaintiff. 
Smith  V.  Truehody,  2  Cal.  347. 

2.  To  enable  ti^e  plaintiff  in  equity  to 
subject  the  assets  of  an  absent  debtor  to 
the  payment  of  his  claim,  he  must  show 
that  he  is  without  a  remedy  at  law.  Xup- 
tan  V.  Lupton^  3  Cal.  121. 

3.  Plaintiff  consigned  goods  to  A,  who 
sold  them  and  received  the  proceeds.  A 
was  a  partner  of  a  firm,  which  being  in 
want  of  funds  proposed  to  B,  another  part- 
ner, to  loan  the  plaintiff's  money,  which 
was  assented  to,  and  the  money  advanced. 
The  firm  was  sued  for  the  money,  and  it 
was  held,  that  there  was  no  privity  between 
the  plaintiff  and  defendants  on  which  to 
establish  the  relation  of  debtor  and  credi- 
tor.    Evans  v.  Bidleman^  3  CaL  437. 

4.  A  sale  of  personal  property  to  be 
valid  against  creditors  must  be  accompa- 
nied by  an  actual  and  continued  change  of 
possession.  Fitzgerald  v.  Gorham,  4  Cal. 
290;  Stewart  v.  ScanneU,  8  CaL  83; 
Whitney  y.  Stark,  8  Cal.  516;  Vance  v. 
Bayntanj  8  Cal.  560. 

5.  Any  creditor  of  an  insolvent  debtor 
has  the  right  to  be  made  a  party  for  the 
purpose  of  opposing  the  discharge  or  ob- 
taining his  proportion  of  the  assets,  wheth- 
er he  be  named  in  the  assignment  or  not. 
Lambert  v.  Slade,  4  Cal.  337. 

6.  A  bill  filed  by  a  creditor  asking  re- 
lief against  fraudulent  transfers  and  con- 
cealment of  his  property  by  the  debtor,  is 
a  substantial  ground  of  equity  jurisdiction. 
Sunft  V.  Arents,  4  Cal.  391. 

7.  Corporations  are  by  law  prohibited 
from  issuing  bills  or  notes  upon  loans  or 
for  circulation  as  money — that  is,  they 
shall  not  lend  their  credit ;  but  no  sound 
reason  can  be  given  why  they  should  not 
borrow  money  and  give  evidence  of  in- 
debtedness therefor.  Magee  v.  Moketum- 
ne  Hill  Canal  and  Mining  Co,,  5  CaL  259. 

8.  Where  the  defendant  being  indebted 
to  the  plaintiffs,  a  banking  firm,  made  a 
payment  on  account  in  the  bank,  to  one  of 


plaintiffs'  clerks,  and  on  a  subsequent  day 
agreed  to  lend  the  derk  the  amount  thus 
paid,  who  took  the  money  and  used  it,  and 
the  amount  thus  paid  was  never  credited 
to  the  defendant  on  the  books  of  the  plaint- 
iff: held,  that  the  amount  paid  by  defend- 
ant in  the  usual  way  of  business  was  a 
legal  payment,  and  that  defendant  lost  all 
control  over  it.  Rhodes  v.  Hinckhyy  6 
Cal.  284. 

9.  Where  a  simple  contract  creditor 
filed  a  bill  against  the  assignee  of  his 
debtor,  not  attacking  the  assignment,  and 
merely  praying  for  a  distribution ;  and  the 
plaintiff  subsequently  filed  a  supplemental 
bill,  setting  forth  that  in  the  meantime  he 
had  become  a  judgment  creditor,  and  at- 
tacking the  assignment  for  fraud  since  dis- 
covered, and  praying  that  it  be  set  aside, 
and  that  the  moneys  in  the  hands  of  the 
assignee  be  appropriated  to  plaintiff's  judg- 
ment :  held,  that  it  is  no  objection  to  the 
supplemental  bill  that  it  prays  for  a  dif- 
ferent relief,  and  fails  to  bring  in  all  the 
other  creditors  who  are  alleged  by  the  de- 
fendant to  be  entitled  to  a  rateable  distri- 
bution.    Baker  v.  Bartol,  6  CaL  486. 

10.  The  sale  of  the  equity  of  redemp- 
tion of  mortgaged  premises,  and  assign- 
ment of  the  rents  thereof  until  ftN-eclociore 
and  sale  to  a  creditor,  cannot  operate  as  a 
fraud  upon  the  mortgagee,  whose  rights 
are  secured,  and  may  be  enforced  by  fore- 
closure.    Dewey  v.  LaUan,  6  CaL  616. 

11.  Creditors  of  a  partnership  have  no 
interest  in  a  partnership  suit  or  proceed- 
ing for  account  and  dissolution,  and  in 
the  meantime  they  may  pursue  their  rem- 
edies at  law,  and  thereby  secure  a  prefer- 
ence or  lien  upon  the  partnership  assets. 
Adams  V.  Hackett,  7  Cal.  199 ;  Adams  v. 
Woods,  8  Cal.  156 ;  Naglee  v.  Mntum^  8 
Cal.  544. 

12.  Debts  and  credits  are  considered 
property  in  the  statute.  A  judgment  is 
a  debt  of  record,  and  the  parties  to  it  are 
called  the  judgment  creditor  and  debtor. 
Adams  v.  Hackett,  7  Cal.  203. 

13.  Where  the  defendant,  in  considera- 
tion of  the  extension  by  plaintiffs  of  a  note 
held  by  them  against  A,  executed  a  guar- 
anty that  the  same  should  be  paid  within 
a  specified  time,  with  increased  interest, 
by  the  checks  of  the  defendant  and  from 
the  proceeds  of  sales  of  his  own  property, 
and  provided  that  a  failure  of  defendant 
to  comply  with  his  guaranty  should  operate 
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as  a  determination  of  the  extension  grant- 
ed to  A:  held,  that  under  the  proviso  the 
plaintiffs  must  first  exhaust  their  remedy 
agunst  A  on  the  original  demand,  and 
that  then  thej  could  compel  the  guarantor 
to  make  |rood  the  deficiency.  Donahue  v. 
Gift,  7  Cid.  242. 

14.  An  order  drawn  by  a  creditor  on 
his  debtor  is  prima  facie  evidence  of  an 
assignment  of  the  debt  pro  tanto,  and  if 
aeoepted  will  bind  all  parties.  McEwen 
▼.  Johufmy  7  Gal.  260. 

15.  Where  an  account  is  verbally  as- 
signed to  a  creditor,  with  the  understanding 
that  in  case  he  collect  it  he  will  credit  his 
claim  with  a  portion  thereof,  and  return 
the  balance  to  the  assignor,  but  if  nothing 
18  received,  no  sum  is  to  be  credited,  the 
assignment  is  void,  and  the  assignee  can- 
not sue  thereof!  in  his  own  name.  Bitter 
V.  Stevenson,  7  Cat  389. 

16.  Testimony  showing  a  fraudulent 
design  in  a  vendor  of  goods  is  admissible 
under  the  allegations  of  an  answer  charg- 
ing that  the  sale  was  made  to  defraud 
creditors,  although  it  does  not  connect  the 
purchaser  with  the  fraud,  or  show  that  he 
was  cognizant  of  such  fraudulent  design. 
Ijondecker  v.  Hoitghtaling,  7  CaL  392. 

17.  A  petition  in  insolvency  must,  under 
the  statute,  state  the  name  of  each  cred- 
itor,  if  known,  and  if  unknoAvn,  such  fact 
must  be  stated.  McAllister  v.  Strode^  7 
CsL4Sl. 

18.  To  estop  a  party  from  claiming 
goods  as  against  the  creditor  of  a  third 
person,  it  must  appear  that  he  stated  to 
the  creditors  himself  that  he  had  sold  the 
article  to  the  third  party;  and  that  the 
creditor  parted  with  some  right  or  ad- 
vantage on  the  faith  of  the  information. 
Chodale  v.  Seannell,  8  Cal.  29. 

19.  A  debtor  of  a  partnei*dhip  is  justi- 
fied in  payment  to  the  sheriff  on  an  exe- 
cotion  held  by  a  creditor  of  the  firm ;  and 
a  debtor  has  a  right  to  purchase  cross  de- 
mands against  the  partnership  and  to  set 
them  up  as  a  defense  to  the  debt  due  by 
him  to  the  partnership.  Naglee  v.  Mintum, 
8  C^L  544. 

20.  A  creditor  has  a  right  to  the  sub- 
stance of  the  contract  as  he  has  made  it 
It  is  his  privilege  to  judge  for  himself 
whether  it  is  to  his  interest  for  the  agree- 
ment to  be  discharged  in  a  particular  way 
sdpnlated,  or  in  a  different  mode,  and 
neither  the  court  nor  the  legislature  can 


change  it  in   any  substantial   particular. 
People  V.  Bond,  10  Cal.  571. 

21.  A  conveyance  giving  a  preference, 
is  not  fraudulent^  though  the  debtor  be  in- 
solvent, and  the  creditor  be  aware  at  the 
time  that  it  will  have  the  effect  of  defeat- 
ing the  collection  of  other  debts.  Dana 
V.  Standfords,  10  Cal.  275. 

22.  There  is  no  rule  of  law  which  pre- 
vents a  debtor  in  insolvent  circumstances 
from  applying  his  property  to  the  sole 
payment  of  one  creditor  rather  than 
another.  RandaU  v.  Btiffington,  10  Cal. 
494. 

23.  A  simple  contract  creditor  of  a 
common  debtor  cannot  intervene  in  a 
foreclosure  suit  Horn  v.  Volcano  W,  Co,, 
13  CaL  69. 

24.  As  against  subsequent  creditors  a 
conveyance,  even  if  voluntary,  is  not  void, 
unless  fraudulent  in  fact :  that  is,  unless 
made  with  the  view  to  future  debts ; 
though  evidence  of  an  intent  to  defraud 
existing  creditors  is  deemed  sufficient 
prima  facie  evidence  of  fraud  against 
subsequent  creditors.     lb.  71. 

25.  A  trust  of  assets  or  property  for 
creditors  of  itself  suggests  specific  and 
well  defined  duties,  and  imposes  specific 
and  well  defined  obligations  upon  the 
trustees.  Forbes  v.  Scanned,  13  Cal.  287. 

26.  Where  one  having  a  claim  to  col- 
lect agreed  with  another  to  take  bis  claim 
"against  the  common  debtor  and  treat  it  as 
his  own  in  any  suit  brought  for  the  debt, 
costs  and  expenses  to  be  shared  pro  rata, 
and  he  prosecuted  both  claims,  and  bought 
the  property  in,  he  is  not  liable  for  money 
had  and  received.  Herrick  v.  Hodges,  13 
Cal.  433. 

27.  The  lien  of  firm  creditors  is  para- 
mount to  the  lien  of  individual  creditors. 
Conroy  v.  Woods,  13  Cal.  632. 

28.  The  fact  that  an  individual  creditor 
obtains  judgment,  issues  execution  and 
levies  on  firm  property,  gives  him  no  right 
to  the  property  as  against  firm  creditors 
who  have  not  yet  obtained  judgment.  Ib» 
633. 

29.  In  this  State,  each  member  of  an 
incorporated  company  is  answerable  per- 
sonally for  his  proportion  of  the  debts  and 
liabilities  of  the  company.  Each  cor- 
porator is  a  principal  debtor,  and  not  a 
mere  surety  for  the  corporation,  and  in 
relation  to  the  creditors  of  the  corpora- 
tion stands  on  the  same  footing  as  if  it 
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were  an  ordinary  partnership.  Mokelumne 
HiU  C.^  M.  Co.Y.  Woodhary,  14  Cal.  266. 

30.  If  the  debtor  at  the  time  of  or  pre- 
vious to  payment  neglects  to  designate  to 
which  of  several  debts  he  applies  his  pay- 
ments, his  right  to  control  the  application 
is  gone,  and  the  creditor  may  exercise  it 
at  any  time  before  suit.  Haynes  v.  Wcnte, 
14  Cal.  448. 

31.  If,  when  a  creditor  takes  a  bill  be- 
fore maturity  as  collateral  security  for  an 
antecedent  debt,  there  be  any  change  in 
the  legal  rights  of  the  parties  in  relation 
to  such  debt,  the  creditor  becomes  a  holder 
for  value,  and  the  bill  is  not  subject  to  the 
equities  between  the  original  parties.  JSfa- 
glee  v.  Lyman^  14  CaL  454. 

32.  Neither  the  husband  nor  the  cred- 
itor can  claim  the  proceeds  or  fruits  of 
the  separate  estate  of  the  wife.  A  law 
giving  them  such  fruits  is  unconstitutional. 
George  v.  Ransom,  14  CaL  660 ;  15  Cal. 
323. 

33.  A  tax  is  a  personal  debt,  or  in  the 
nature  of  a  personal  debt  due  from  tlie 
property  holder,  and  not  a  mere  charge 
upon  the  property  created  by  and  depend- 
ing upon  the  regularity  of  the  proceed- 
ings given  by  statute ;  and  the  legislature 
may  prescribe  a  mode  of  correcting  an 
informal  assessment.  People  v.  Seymour^ 
16  Cal.  342. 

34.  Plaintiff  sues  defendants  for  parti- 
tion of  certain  property.  The  court  or* 
ders  a  sale  of  the  property,  and  distribu- 
tion of  the  proceeds.  After  the  sale,  G. 
files  a  petition,  stating  that  he  is  creditor 
of  one  F.  M.  Harris,  (not  plaintiff)  and 
has  an  attachment  lien  on  the  interest  of 
said  F.  M.  Harris  in  the  property  sold ; 
that  said  property  in  fact  belonged  to  F. 
M.  Harris,  and  that  any  conveyances  of 
the  same  from  him  to  plaintiff  were  mere- 
ly colorable  for  the  use  and  benefit  of  F. 
M.  Harris,  and  made  to  hinder,  delay  and 
defraud  his  creditors.  G.  asked  the  court 
to  pay  him  the  share  of  the  proceeds  of 
the  partition  sale  coming  to  plaintiff. 
Court  refused:  held,  that  there  was  no 
error;  that  the  petition  of  G.  being  an 
attempt  to  defeat  a  conveyance  to  plaintiff 
on  the  ground  of  fraud,  is  insufficient  in 
this,  that  there  is  no  allegation  of  the  in- 
solvency of  F.  M.  Harris,  and  that  the 
charges  of  fraud  are  too  general,  and  do 
not  state  the  specific  facts  constituting  the 
fraud.     Hams  v.  Taylor^  16  Cal.  349. 


35.  A  conveyance  in  such  case,  how- 
ever fraudulent  as  to  creditors,  may  be 
good  between  the  parties,  and  creditors 
cannot  impeach  it  without  showing  that 
they  have  been  injured  by  it  They  mast 
show  that  by  the  conveyance  they  have 
been  deprived  of  their  remedy  at  law,  and 
are  compelled  to  resort  to  equity.  If  the 
debtor  have  other  property  which  may  be 
reached  by  ordinary  legal  remedies,  equity 
will  not  interfere.  It  must  be  affirmative- 
ly shown  that  such  remedies  have  been 
exhausted,  or  that  a  resort  to  them  would 
be  fruitless.     lb. 


DECISIONS. 

1.  When  a  case  has  been  once  taken  to 
an  appellate  court,  and  its  judgment  ob- 
tained on  the  points  of  law  involved,  such 
judgment,  however  erroneous,  becomes 
the  law  of  the  case,  and  cannot,  on  a  sec- 
ond appeal,  be  altered  or  changed.  Dewey 
V.  Gray,  2  Cal.  377 ;  Clary  v.  ffoaglcmd^ 
6  Cal.  687 ;  Gunter  v.  Lqfan,  7  Cal.  592; 
California  Steam  Nov.  Co.  v.  Wright^  8 
CaL  592;  Cahoon  v.  Levy,  10  Cal.  216; 
Davidson  v.  Dallas,  15  Cal.  82. 

2.  The  legislature  cannot  require  the 
supreme  court  to  give  the  reasons  of  its 
decisions  in  writing.  The  constitutional 
duty  of  the  court  is  discharged  by  the  ren- 
dition of  its  decisions.  Hotiston  v.  WU- 
Hams,  13  Cal.  25. 

3.  A  decision,  of  the  court  is  its  judg- 
ment; the  opinion  is  the  reasons  given 
for  that  judgment,     lb.  27. 

4.  A  decision  is  entered  of  record  im- 
mediately upon  its  rendition,  and  can  only 
be  changed  through  a  regular  application 
to  the  court,  upon  a  petition  for  a  rehear- 
ing or  a  modification.      lb. 
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DECLARATIONS. 
See  Admission,  Complaint,  Confes- 


sion. 


DECLARATIONS  OF   DECEASED 

PERSON. 

1.  Evidence  of  the  dying  declarations 
of  a  deceased  person  are  admissible  on  a 
trial  for  murder,  upon  the  substantial 
ground  of  necessity.  People  v.  Glenn, 
10  Cal.  36. 

2.  The  verbal  declarations  of  the  de- 
ceased are  admissible  in  evidence  where 
the  written  declarations,  signed  by  de- 
ceased, have  been  first  introduced  or  their 
absence  accounted  for.  Having  done  this, 
it  is  proper  to  admit  proof  of  the  fact  that 
the  deceased  had,  at  different  times,  made 
the  same  statement.     Ib»  37. 

3.  The  declarations,  on  a  question  of 
boundary,  of  a  deceased  person,  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was  at  the  time  free  from 
any  interest  therein,  are  admissible,  wheth- 
er the  boundary  be  one  of  a  general  or 
public  interest,  or  be  one  between  the  es- 
tates of  private  proprietors.  And  their 
admissibility  cannot  be  affected  by  the 
hct  that  they  are  reduced  to  writing,  and 
were  made  under  oath  in  a  judicial  pro- 
ceeding.   Morton  v.  Folger^  15  Cal.  280. 


DECREE. 


See  Judgment. 


DEDICATION. 
1.  A  dedication  of  land  to  the  public 


use,  as  a  street  or  highway,  may  be  made 
by  deed  or  other  overt  act,  or  may  be  pre- 
sumed from  lapse  of  time  or  acquiescence 
of  the  party.  City  of  San  Francisco  v. 
Scotty  4  Cal.  116. 

2.  Where  there  is  no  abandonment  or 
dedication  of  the  land,  the  use  for  a  lim- 
ited time  by  the  public  cannot  fairly  raise 
the  presumpticm  of  a  dedication.     Ib» 

3.  It  requires  stronger  proof  of  dedi- 
cation in  the  cases  of  roads  in  the  country 
than  that  of  streets  or  lanes  in  a  town  or 
city.     Harding  v.  Jasper,  14  Cal.  647. 

4.  To  constitute  a  dedication  of  land 
for  the  purposes  of  a  rural  highway,  no 
particular  formality  is  necessary.  The 
intention  on  the  part  of  the  owner  to  so 
dedicate  is  the  vital  question.    lb. 

5.  This  intention  may  be  manifested 
with  or  without  writing,  by  any  act  of  the 
owner;  as  throwing  open  his  land  to  pub- 
lic travel,  platting  it  and  selling  lots  bound- 
ed by  streets  designated  on  the  plat,  or 
acquiescence  in  the  use  of  land  as  a  high- 
way ;  and  hence  time  is  not  an  essential 
ingredient  in  the  act  of  dedication.     lb. 

6.  Time,  though  often  a  material  ingre- 
dient in  the  evidence,  is  not  an  indispensa- 
ble ingredient  in  the  act  of  dedication. 
If  the  soil  be  accepted  and  used  by  the 
public  in  the  manner  intended  by  the 
owner,  the  dedication  is  complete,  preclud- 
ing the  owner  and  all  claiming  in  his  right 
from  asserting  any  ownership  inconsistent 
with  such  use.     lb. 

7.  Dedication  is  a  conclusion  of  fact, 
to  be  drawn  by  the  jury  from  the  circum- 
stances of  each  particular  case ;  the  whole 
question,  as  against  the  owner  of  the  soil, 
being  whether  there  is  sufficient  evidence 
of  an  intention  on  his  part  to  dedicate  the 
land  to  the  public  use  as  a  highway.  lb. 
648. 

8.  The  idea  of  a  dedication  to  the  pub- 
lic of  a  use  of  land  for  a  public  road  must 
rest  on  the  clear  assent  of  the  owner  in 
some  way  to  such  dedication.     lb.  649. 

9.  Where  a  portion  of  land  claimed  un- 
der a  Mexican  grant,  being  uninclosed 
and  waste,  has  been  used  as  a  road  for 
public  travel  for  a  series  of  years,  and 
pending  proceedings  by  the  claimant  for 
confirmation  of  his  grant,  the  land  being 
for  the  most  part  in  the  actual  possession 
of  settlers,  and  the  claimant  being  aware 
that  the  land  was  so  used  and  not  object- 
ing to  it :  held,  that  this  does  not  consti- 
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iate  a  dedication  of  die  laad  used  as  a 
road>  to  pvblic  use ;  that  the  hmd  being  in 
litigation  between  the  government  and 
claimant,  both  as  to  the  right  and  bounda- 
ries, the  claimant  had  a  right  to  wait  un- 
der the  statute  until  after  a  patent  issued, 
without  prejudice  to  his  right  of  action  by 
lapse  of  time ;  that  he  was  not  bound  to 
fence  in  the  whole  land  to  rebut  the  pre- 
sumption of  dedication  of  a  smaller  part 
Ih.  650. 

10.  An  order  of  the  board  of  supervi- 
sors of  a  county  that  aU  roads  now  trav- 
eled by  wagons  and  pack  mules  within  the 
limits  of  the  county  ^'  be  and  tlie  same  are 
hereby  declared  public  highways,'*  though 
not  valid  as  transferring  the  title  of  the 
land  to  the  public,  still  may  be  good  evi- 
dence, in  connection  with  other  proof,  to 
show  a  control  on  the  part  of  the  county 
over  a  road  as  a  public  highway,  and  a 
knowledge  of  such  control  on  the  part  of 
the  owners  of  the  land,  and  thus  to  fur- 
nish a  circumstance  from  which  a  dedica- 
tion may  be  inferred.    Ih. 
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DEEDS. 

In  general. 

Of  a  Married  Woman. 

Sufficiency  of  a  Deed. 

1.  Description. 

2.  Consideration. 

3.  Delivery. 
Void  Deed. 

Frandalent  Consideration. 
Demand  for  a. Deed. 
Covenants  in  a  Deed. 
Acknowledgement  to  a  Deed. 
Notice  by  Registration. 
Evidence  of  a  Deed. 
Estoppel  by  a  Deed. 

Wben  a  cload  upon  Title. 

A  Deed  construed  as  a  Mortgage. 

Deed  of  a  Homestead. 

Deed  of  Separation. 

Trust  Deed. 

SherifTs  Deed. 

Tax  Deed. 


I.  In  general. 
1.  The  first  step  in  the  construction  of 


a  deed  is  to  ascertain  the  understanding 
and  intention  of  the  parties  contracting, 
and  the  situation  of  the  parties  and  the 
subject  matter  at  the  time  of  contracting 
should  be  considered;  the  whole  deed 
should  be  taken  together,  and  if  possible, 
effect  should  be  given  to  all  its  parts,  al- 
though the  immediate  object  of  inquiry 
be  the  meaning  of  an  isolated  clause. 
Brannan  v.  Mesick,  10  CaL  106. 

2.  It  is  not  necessary  that  a  water  right 
must  be  conveyed  by  deed,  so  as  to  pass 
the  legal  title  from  grantor  to  grantee. 
Ortman  v.  IHxon,  13  Cai.  36. 

3.  Whether  the  conditions  of  a  deed 
are  complied  with  or  not  is  matter  be- 
tween the  grantor  and  grantee,  with  which 
third  persons  have  nothing  to  do.  Smith 
V.  Brannan,  13  Cal.  115. 

4.  The  deed  to  a  house  is  held  to  in- 
clude the  land  on  which  it  is,  and  it  would 
be  absurd  to  hold  that  a  deed  to  a  mill, 
only  of  use  because  of  the  water  which 
moves  it,  does  not  include  the  right  to  the 
waters,  especially  when  the  phrase  et  cet- 
era, to  which  Lord  Coke  attaches  such 
extension  of  meaning,  is  used.  McDon- 
ald V.  Bear  River  Auburn  Wi  and  M.  Cb^ 
13  Cal.  236. 

5.  A  complaint  in  ejectment  should  not 
set  out  the  mesne  conveyances  through 
which  plaintiffs  deraign  title.  These  are 
matters  of  evidence,  not  of  pleading,  and 
should  be  stricken  from  the  complaint  on 
motion.     Coryell  v.  Cortn,  16  Cal.  572. 


n.  Of  a  Married  Woxax. 

6.  Defective  deeds  and  acknowledge- 
ments of  married  women  cannot  be  re- 
formed in  chancery.  Sehver  v.  American 
Rusnan  Oamm.  Cb.,  7  Cal.  275 ;  BarreU 
V.  Tewkshiay,  9  Cal.  15. 

7.  A  deed  properly  executed  and  ac- 
knowledged by  the  wife  of  her  separate 
property,  with  the  assent  of  her  husband 
underwritten — ^not  under  seal,  but  proper- 
ly acknowledged — ^is  sufficient  to  pass  dUe. 
Ingoldshy  v.  Juan^  12  CaL  574. 

8.  A  deed  which  recites  the  title  of  the 
wife  and  then  declares  that  the  husband 
unites  in  the  conveyance,  in  pursuance  of 
the  statute,  is  sufficient.  A  substantial 
compliance  with  the  statute  is  all  that  is 
required.     Ih,  577. 
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9.  The  wife  cannot  convej  her  separate 
estate,  acquired  before  the  act  of  1850, 
whether  legal  or  equitable,  except  bj  the 
joint  deed  of  herself  and  husband.  Mor- 
fimm  V.  WiUon^  13  Cal.  497. 

10.  A  deed  to  a  married  woman  is  pri- 
ma fiide  valid.     Ih.  500. 


HL  Sufficiency  of  a  Deed. 

11.  It  is  essential  to  the  validitj  of  a 
deed  that  there  should  be  a  legal  capacity 
in  the  grantor  to  convej  and  in  the  grantee 
to  receive,  and  if  either  be  wanting  the 
instrument  is  invalid.  SanoL  v.  Hepburn, 
1  Cal.  274. 

12.  A  deed  purporting  to  convey  real 
estate,  executed  by  an  agent  or  attorney 
in  his  own  name  instead  of  the  name  of 
bis  principal,  b  not  binding  upon  the  lat- 
ter and  does  not  transfer  the  title  to  the 
property.     Fisher  v.  Salmon^  1  Cal.  414. 

13.  An  ordinary  quit  claim  deed  is  suf- 
ficient to  enable  the  grantee  to  maintain 
ejectment,  if  the  grantor  could  have  done 
sa    SuOivan  v.  Davis,  4  Cal.  292. 

14.  An  instrument  setting  forth  that  A 
'^has  this  day  sold"  a  piece  of  land  to  B, 
for  a  sum  of  money  then  paid  and  a  fur- 
ther consideration  agreed  to  be  paid,  and 
further  providing  that,  on  payment  of  said 
further  agreed  consideration,  the  said  A 
''binds  himself,  his  heirs,  etc,  to  make  a 
general  warranty  deed  of  said  land,  free 
and  clear  from  all  persons  claiming  through 
or  under  him :"  held,  to  be  an  executory 
contract  for  a  deed,  and  not  a  present  con- 
veyance.    JBUis  V.  Jeans,  7  Cal.  414. 

15.  A  power  to  sell  and  convey  proper- 
ty is  special  and  must  be  strictly  pursued, 
and  the  agent  can  only  transfer  tiiie  prop- 
erty by  deed  for  a  valid  consideration. 
P^pont  V.  Wertheman,  10  Cal.  367. 

16.  A  deed  made  under  and  in  pursu- 
ance oi  a  general  power  of  attorney, 
which  authorizes  the  attorney  ''  to  make 
and  execute  conveyances,**  and  where  the 
porchaae  money  was  received  by  the  prin- 
eipal,  cannot  be  assailed  for  the  want  of 
authority  to  execute  it  Hunter  v.  Wat' 
son,  12  CaL  376. 

17.  There  is  no  peculiar  form  for  the 
signing  of  a  deed.  Any  wridng  which 
deafly  shows  that  a  party  has  adopted  a 
sealed  instrument  as  his  own,  intended  to 


be  bound  by  the  contents  of  it,  is,  if  not 
formal,  at  least  a  sufficient  execution  to 
satisfy  the  statute.  Ingcldthy  v.  Juan,  12 
CaL  578. 


1.  Description, 

18.  A  deed  for  "one-half  of  my  lot,*' 
accompanied  by  proof  that  the  grantor 
owned  at  the  time  but  one  lot  in  the  place, 
is  not  void  for  uncertainty  in  the  descrip- 
tion.   Lick  V.  aCanneU,  3  Cal.  63. 

19.  Such  a  deed  only  conveys  an  undi- 
vided half  of  the  said  lot,  and  the  grantee 
can  only  take  as  tenant,  in  common  with 
the  grantor.     lb, 

20.  A  deed  of  "  the  following  described 
property,  situate,  lying  and  being  in  the 
city  of  Sacramento  and  State  of  Califor^ 
nia,  consisting  of  two  thousand  two  hun- 
dred town  lots,  be  the  same  more  or  less, 
said  lots  being  bounded  according  to  the 
original  plot  or  plan  of  said  city,"  is  void, 
on  account  of  a  patent  ambiguity  which 
cannot  be  cured  by  parol  evidence.  Mb' 
sick  V.  Sunderland,  6  Cal.  312. 

21.  The  assertion  of  quantity  in  a  deed 
must  yield  td  a  description  by  metes  and 
bounds,  or  by  name  or  number.  Stanley 
V.  Green,  12  Cal.  164. 

22.  A  power  of  attorney  to  sell  land 
must  contain  some  description  of  the  prop- 
erty to  be  sold,  unless  it  be  shown  aliunde 
that  the  land  in  controversy  is  the  only 
land  owned  by  the  principal  at  the  time. 
Stafford  V.  Lick,  13  Cal.  242. 

23.  Land  outside  of  a  city  or  incorpo- 
rated town  must  be  described  by  metes 
and  bounds — ^the  number  of  acres  as  near- 
ly as  possible,  and  the  locality  and  town- 
ship must  be  given.  Lachman  v.  Clarkj 
14  Cal.  133. 

24.  A  deed  to  a  defendant  being  ad- 
mitted as  prima  facie  evidence,  the  ques- 
tion as  to  the  identity  and  description  of 
the  premises  is  a  matter  of  subsequent 
proof.  McCartney  v.  Fitz  Henry,  16  Cal. 
186. 


2.  Consideration, 

25.  As  to  instruments  under  seal  gen- 
erally, the  American  rule  seems  to  be  that 
the  consideration  clause  in  a  deed  can  be 
explained  by  parol  proof;  at  least,  where 
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the  consideration  proven  is  of  the  same 
species  as  that  mentioned  in  the  instru- 
ment.    Bennett  v.  Solomon,  6  Cal.  137. 

26.  Where  the  deed  contains  a  cove- 
nant that,  in  case  the  grantees  therein 
named  shall  paj  a  certain  sum  of  money 
before  a  certain  daj,  'Uhen  this  instru- 
ment is  to  take  effect  as  a  full  and  com- 
plete conveyance  in  fee  of  all  and  singu- 
lar the  lands,  tenements,  hereditaments, 
appurtenances  and  real  estate  in  the  State 
of  California  belonging  to  and  in  which 
the  said  party  of  the  first  part,  his  heirs, 
executors,  administrators  or  assigns  is  or 
are  in  any  way  entitled  or  interested:" 
held,  that  the  payment  of  the  purchase 
money  was  a  condition  precedent  to  the 
vesting  of  the  legal  estate ;  that  it  was  the 
event  which  cast  the  title  and  not  the 
deed ;  and  the  rational  intention  gathered 
from  the  terms  of  the  instrument  is,  that 
the  grantor  only  bound  himself  to  convey 
upon  the  pa3rment  of  the  purchase  money. 
Mesick  v.  Sunderland,  6  Cal.  311. 

27.  Where  in  an  action  on  a  promissory 
note  the  defense  set  up  is  that  the  defend- 
ant executed  said  note  a^  the  consideration 
for  a  deed  from  plaintiff,  who  had  an  inter- 
est therein,  the  defendant,  if  he  would  avoid 
pa3rment,  must  offer  to  surrender  the  deed 
to  be  canceled,  so  that  both  parties  could 
have  been  remitted  to  their  original  rights. 
Ti980t  V.  Throckmorton,  6  Cal.  473. 

28.  The  defendants  are  not  bound  to 
tender  a  deed  and  demand  the  purchase 
money  back  in  order  to  avoid  a  contract 
In  this  State  there  is  no  rule  on  the  sub- 
ject, but  in  England  it  is  the  duty  of  the 
vendee  to  tender  a  deed.  Brown  v.  Oovil" 
laud,  6  Cal.  573. 

29.  Where  the  court  below,  sitting  as 
a  jury,  found  that  a  sale  was  not  made  in 
good  faith,  and  was  without  consideration, 
but  failed  to  find  as  a  fact  a  fraudulent 
intent,  and  entered  judgment  accordingly 
in  favor  of  a  subsequent  purchaser :  held, 
to  be  error.  Gillan  v.  Metcalf,  7  Cal.  137. 

30.  There  is  no  conclusion  of  fraud 
springing  from  the  want  of  consideration 
in  a  deed  which  will  enable  a  stranger  to 
attack  it,  though  it  is  a  circumstance  among 
others  from  which  fraud  may  be  inferred. 
Ih.  139. 

31.  Where  a  parent  executes  to  his  in- 
fant son  a  deed  in  consideration  of  services 
performed,  it  must  be  considered  as  a  vol- 
untary conveyance  without  legal  consider- 


ation, as  he  is  not  legally  bound  to  pay  for 
his  son's  services.  Such  a  deed  is,  there- 
fore, void  against  the  creditors  of  the 
parent)  if  made  when  his  remaining  prop- 
erty is  insufiicient  to  pay  his  debts:  Swartx 
V.  ffazf^tt,  8  Cal.  120. 

32.  Where  a  purchaser  of  land  does 
not  obtain  the  title  which  the  deed  pur- 
ported to  convey  and  the  covenants  em- 
brace, and  he  goes  into  and  retains  posses- 
sion under  the  deed,  and  the  failure  of  the 
title  goes  to  the  entire  consideration  paid 
or  to  be  paid  for  the  land,  then  he  must 
seek  his  remedy  by  a  rescission  of  the  con- 
tract, alleging  a  paramount  title  in  another, 
and  offering  to  redeliver  possession  and 
account  for  the  rents  and  profits.  Walker 
V.  Sedgwick,  8  Cal.  404. 

33.  Ac  action  for  a  &lse  and  fraudulent 
representation  as  to  the  naked  title  in  the 
vendor  of  real  estate  cannot  be  maintained 
by  the  purchaser  who  has  taken  possession 
of  the  premises  sold  under  a  deed  with 
express  covenants.  Peabody  v.  Phelpsy  9 
Cal.  225. 

34.  A  nominal  consideration  stated, 
and  the  operative  woixls  of  transfer,  grant, 
bargain,  sell  and  convey,  do  not  change 
the  character  or  object  of  the  deed.  Bar- 
ker  V.  Koneman,  13  Cal.  11. 


3.  Delivery. 

35.  Delivery  of  a  deed  is  a  question  of 
fact,  to  be  determined  by  the  jury,  and 
depends  more  upon  the  intention  of  the 
parties  than  upon  the  mode  of  fulfilling 
the  intention.  Hcutinge  v.  Vaughn,  5  CaL 
318. 

36.  Where  a  deed  is  offered  in  evidence 
which  purports  on  its  face  to  be  a  deed  of 
bargain  and  sale  for  an  alleged  considera- 
tion, executed  and  acknowledged  by  the 
defendant,  and  on  the  same  day  recorded, 
it  is  some  evidence  to  go  to  the  jury  of  the 
delivery  of  such  deed.  Bensley  v.  AtwiMy 
12  Cal.  236. 


IV.  Void  Deed. 

37.  A  party  cannot  by  the  Mexican 
law  acquire  possession  beyond  the  metes 
and  bounds  of  his  actual  occupancy,  unless 
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he  claims  to  hold  under  what  is  termed  a* 
^  just  title; "  and  a  deed  void  on  its  face  is 
not  a  just  title.  Sunol  v.  Hepburn,  1  Cal. 
272. 

38.  A  deed  from  an  Indian  to  a  white 
person  is  a  nullity  on  its  face,  and  no  one 
can  derive  title  under  it.  Such  a  convey- 
ance is  contrary  to  the  policy  of  Spanish 
and  Mexican  as  well  as  American  law, 
and  is  strictly  forbidden.     lb.  278. 

39.  Where  a  deed  is  void  upon  its  face 
as  being  in  violation  of  law,  the  party 
claiming  under  it  is  chargeable  with 
knowledge  of  the  law  and  of  the  invalid- 
ity of  the  deed.     lb.  280. 

40.  A  deed  made  to  a  man  who  is  dead 
at  the  time  of  its  execution  is  a  nullity. 
Hunter  v.  Watson,  12  Cal.  376. 

41.  Death  of  a  principal  revokes  the 
anthprit J  of  the  grant ;  and  a  deed  of  land 
made  by  him  ader  such  death  does  not 
bind  the  representatives  of  the  principal. 
Trttvers  v.  Crcme,  15  CaL  16. 


V.  Fraudulent  Consideration. 

42.  Where  defendant  sold  a  lot  to 
plaintiff,  by  deed  of  bargain  and  sale,  for 
$6,000,  and  plaintiff,  supposing  himself  to 
be  the  owner  thereof,  paid  taxes  thereon, 
and  afterwards  discovered  that  his  grantor 
bad  previously  conveyed  the  lot ;  and  the 
court  finds  as  a  fact  that  defendant  knew 
of  his  prior  conveyance,  and  that  the 
money  was  fraudulently  obtained — the 
procurement  by  defendant  of  a  full  title 
to  the  lot,  and  a  tender  of  a  conveyance 
of  the  same  to  plaintiff,  will  not  bar  the 
plaintiff's  recovery  of  .the  purchase  money 
and  interest.  Alvarez  v.  Hrannan,  7  Cal. 
508. 

43.  Where  husband  and  wife  execute  a 
conveyance  of  their  homestead,  which  the 
hosband  delivers  to  the  purchaser  before 
the  purchase  money  thereof  is  paid,  which 
is  afterwards  fraudulently  attached  in  a 
suit  brought  by  the  real,  though  not  the 
ostensible  purchaser  against  the  husband 
akme :  held,  that  equity  will  compel  a  can- 
celation of  the  deed  so  obtained.  Still  v. 
Saunders^  8  Cal.  286. 

44  An  equitable  action  to  set  aside  a 
fraudulent  deed  of  real  estate,  when  the 
effect  would  be  to  restore  the  possession 
to  the  defrauded  party,  is  an  act  for  the 


recovery  of  real  estate,  and  governed  by 
the  statute  of  limitations  applicable  to 
such  actions.  City  of  Oakland  v.  Car- 
peniier,  18  CaL  552. 


YI.  Demand  for  a  Deed. 

45.  A  refusal  in  writing  to  execute  a 
conveyance  is  evidence  proving  a  demand 
of  such  conveyance.  Goodale  v.  West,  5 
Cal.  341. 


VII.  Covenants  in  a  Deed. 

46.  The  words  '^good  and  sufficient 
deed,**  in  a  covenant,  refer  only  to  the 
form  of  the  conveyance,  and  not  to  the 
interest  intended  to  be  conveyed  therein, 
differing  from  words  of  covenant  and  war- 
ranty.    Brown  v.  Covillaud,  6  Cal.  573. 

47.  A  covenant  of  nonclaim  in  a  deed 
amounts  to  the  ordinary  covenant  of  war- 
ranty, and  operates  equally  as  an  estoppel. 
Gee  V.  Moore,  14  Cal.  473. 

48.  But  this  covenant  is  confined  to  the 
estate  granted,  and  where  that  is  ^Hhe  right, 
title  and  interest "  of  the  grantor,  instead 
of  the  land  itself,  the  covenant  does  not 
estop  him  from  setting  up  an  after-acquir- 
ed interest.     lb. 


VIII.  Acknowledgment  op  a  Deed. 

49.  A  certificate  of  acknowledgment  of 
a  deed  in  the  words,  "  Before  me,"  etc., 
^  personally  appeared  A.  B.,  to  be  the  indi- 
vidual described  in,  and  who  executed," 
ete.,  is  bad,  in  omitting  the  word  ''  known,** 
or  "  proven,'*  and  the  record  of  the  con- 
veyance on  such  a  certificate  imparts  no 
notice  to  third  parties.  Wolf  v.  Fogarty^ 
6  CaL  225  ;  Henderson  v.  Grewell,  8  Cal. 
584;  Kelsey  v.  Dunlap,  7  Cal.  162. 

50.  A  certificate  of  acknowledgment  to 
a  deed  should  state  the  fact  of  acknowledg- 
ment therein.  Bryan  v.  Ramirez,  8  Cal. 
466. 

51.  Where  the  officer  taking  an  ac- 
knowledgment to  a  deed,  certifies  that  the 
parties  '^  were  known  to  him,"  and  omits 
the   word  '<  personally "  it  is  still  valid. 
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Ifopk%7i$  y.  Delany^  8  CaL  87 ;  Welch  v. 
StUlivan,  8  Cal.  512. 

52.  The  certificate  of  the  acknowledg- 
ment of  a  married  woman  to  a  deed  most 
state  that  the  contents  of  the  deed  were 
explained  to  her ;  otherwise  it  is  defective, 
and  will  not  pass  her  interest  in  the  estate. 
Pease  v.  Barhier,  10  Cal.  440. 

53.  Where  to  a  certificate  of  proof  by 
a  subscribing  witness  of  the  execution  of  a 
deed,  the  witness  adds  his  signature,  and 
the  officer  adds  the  usual  part  to  an  affi- 
davit, such  addition  do  not  vitiate  the  cer- 
tificate, if  without  them  it  shows  a  sub- 
stantial compliance  with  the  requirements 
of  the  statute.  The  signature  of  the  wit- 
ness and  the  jurat  may  be  rejected  as  sur- 
plusage.     Whitney  v.  Arnold^  10  Cal.  532. 

54.  In  acknowledgments  to  deeds,  sub- 
stantial conformity  with  the  statute  is  suf- 
ficient    Goode  V.  Smith,  13  Cal.  83. 

55.  The  certificate  of  acknowledgment 
of  a  notary  public  to  a  deed  is  not  an  act 
in  pais,  which  he  may  exercise  by  virtue 
of  his  office  at  any  time  while  in  office. 
B(mr$  v.  Zachariah,  11  Cal.  292. 


IX.  NoTiCB  OP  Registration. 

56.  Although  a  deed  be  defective  in  the 
acknowledgment,  so  as  not  to  entitle  it  to 
registration,  it  is  not  void,  but  is  still  good 
as  between  the  parties,  and  as  to  all  the 
world,  except  subsequent  purchasers  with- 
out notice.  Hastings  v.  Vaughn^  5  Cal. 
319. 

57.  A  deed  defective  in  the  acknowledg- 
ment should  not  be  rejected  as  evidence 
for  that  reason,  but  should  be  admitted 
with  instructions  to  the  jury  as  to  its  effisct 
in  giving  notice  to  third  persons.     Ih, 

58.  Where  the  plaintiff  in  ejectment 
claimed  under  a  subsequent  deed  from  the 
grantor  in  the  above  instrument,  and  the 
defendants  held  under  the  grantees  named 
therein :  held,  that  the  record  of  said  in- 
strument in  the  county  recorder's  office, 
made  June  20th,  1850,  imparted  no  notice 
to  the  plaintiff,  who  purchased,  July  9th, 
1855,  the  registration  of  executory  con- 
tracts, not  being  authorized  or  made  notice 
by  statute.  Mesick  v.  Sunderland,  6  Cal. 
315. 

59.  Where  the  defendant  bought  the 
property  in  question  and  recorded  his  deed, 


but  by  mistake  the  number  and  descrip- 
tion of  the  lots  were  omitted  in  the  recoil, 
and  plaintiff  subsequently  bought  the 
same  lots  of  the  same  grantor,  and  after- 
wards the  common  grantor  of  both  pro- 
cured the  record  of  defendant's  deed  to  be 
amended  by  interlineation  of  the  descrip- 
tion :  held,  that  the  plaintiff  had  no  notice 
of  the  previous  conveyance  of  the  property. 
Chamberlain  v.  Bell,  7  Cal.  294. 

60.  Where  commissioners  in  pursuance 
of  a  contract  of  a  portion  of  the  parties 
executing  a  partition  deed,  allotted  to  one 
G.,  who  was  not  a  party  to  the  deed  in 
partition,  and  release  one  hundred  acres, 
and  where  the  defendant  claimed  throng 
the  parties  executing  such  contract,  and 
both  contract  and  deed  were  upon  record 
at  the  time  of  the  defendant's  purchase: 
held,  that  the  defendant  in  contemplation  of 
law  had  notice  of  such  contract  of  his  pre- 
decessors and  vendors,  and  that  he  is 
bound  by  it.  Tewkshury  v.  Provizzo,  12 
Cal.  25. 

61.  A  deed  recorded  January  30tli, 
1850,  by  a  person  acting  as  recorder,  by 
virtue  of  an  election  by  the  people  with- 
out authority  of  law,  is  not  properly  re- 
corded.    Smith  V.  Brannan,  13  Cal.  115. 

62.  All  the  title  which  a  vendor  of 
land  has  at  the  time  of  his  deed  passes  to 
the  vendee,  as  against  volunteers  or  do- 
nees, even  though  the  deed,  under  which 
the  vendor  holds,  be  unrecorded.  Snodr 
grass  v.  RicketU,  13  Cal.  362. 

63.  The  omission,  in  the  record  of  a 
deed,  to  make  the  copy  of  a  seal,  or  some 
mark  to  indicate  the  seal,  does  not  vitiate 
the  record;  it  is  sufficient  if  it  appear  from 
the  record,  that  the  instrument  copied  is 
under  seal ;  as  for-  instance,  where  the 
deed  purports  to  be  under  seal,  and  to  be 
signed,  sealed  and  delivered  in  the  pres- 
ence of  the  notary  before  whom  it  was 
acknowledged.  Smith  v.  DaU,  13  CaL 
512. 


X.  Evidence  of  a  Deed. 

64.  Secondary  evidence  of  the  contents 
of  a  deed  or  grant  is  admissible  where  the 
possession  of  the  original  is  traced  to  the 
possession  of  a  party  not  in '  the  St4te. 
Gordon  v.  Searing,  8  CaL  50. 

65.  The  evidence  of  the  circumstances 
under  which  a  deed  was  executed  is  ad- 
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misuble  bejond  question.  It  is  not  to 
eoDtradict  or  vary  the  terms  of  the  instru- 
ment, that  the  evidence  is  received,  bat  to 
apply  them  to  the  subject  matter.  Slafdey 
T.  Grtm,  12  Cal.  162. 

66.  To  make  a  oopj  of  an  unrecorded 
deed  evidence,  the  loss  of  the  original  be- 
ing shown,  the  testimony  of  the  subscrib- 
ing witness  to  the  deed,  if  such  there  be, 
should  be  had,  at  least,  to  the  fact  of  the 
execution  of  the  paper,  unless  thej  are 
shown  to  be  without  the  jurisdiction  of  the 
oouil    Smith  V.  Brannany  13  Cal.  115. 

67.  Evidence  of  circumstances  and  re- 
lations is  admitted,  not  for  the  purpose  of 
ooDtradicting  or  varying  the  deed,  but  to 
establish  an  equity  superior  to  its  terms. 
Pierce  v.  RMnsoUj  13  CaL  125. 

68.  An  affidavit  by  a  party  to  the  suit, 
that  the  original  deed  ^  is  not  in  his  pos- 
session or  under  his  control,"  is  sufficient 
to  admit  in  evidence  a  certified  copy  only 
from  the  recorder's  office,  the  deed  having 
been  properly  acknowledged  and  recorded 
and  the  grantee  being  a  third  person. 
SJdnier  v.  I'lohr,  13  Cal.  638. 

69.  Where  a  deed  of  land  in  Yuba  coun- 
ty, Califomia,  describes  the  grantor,  W. 
(Johnson,  as  ''of  the  Island  of  Hawaii, 
Sandwich  Islands,"  and  after  designating 
the  property  in  which  the  interest  of  the 
grantor  is  conveyed  as  the  tract  situated 
in  the  county  of  Yuba,  and  known  as 
''Johnson's  ranch,"  and  giving  its  bounda- 
ries, proceeds  to  state  that  the  ranch  was 
originally  granted  to  Pablo  Gkitieras  by 
the  Mexican  government,  and  has  since 
been  confirmed  to  the  party  of  the  firtt 
party  by  the  board  of  commissioners  to  as- 
certain and  settle  private  land  claims  in 
California,  and  then  in  ejectment  on  a 
patent  from  the  United  States  to  William 
J<dmson  for  this  land — ^the  patent  being 
m  evidence,  and  referring  to  Johnson  as 
claimant,  and  as  the  person  filing  the  pe- 
tition hefore  the  land  commission  for  con- 
finnation  of  his  claim  under  the  grant  to 
Pablo  Gutieras,  but  not  mentioning  the 
residence  of  Johnson — ^this  deed  is  offered 
in  evidence,  and  objected  to  on  the  ground 
that  there  was  no  proof  of  the  identity  of 
the  William  Johnson  of  the  deed  with  the 
William  Johnson  of  the  patent :  held,  that 
the  deed,  from  the  identity  of  names,  and 
by  its  rdference  to  the  source  of  title,  con- 
tains sufficient  prima  facie  evidence  as  to 
identic  of  person  to  admit  it  in  evidence; 


that  before  additional  proof  of  such  iden- 
tity could  be  required,  some  circumstances 
must  be  shown  to  create  doubts  upon  the 
point.    Mott  V.  Smithy  16  Cal.  552. 

70.  In  this  case  the  original  deed  was 
produced  in  court,  and  the  case  tried  in 
Yuba  county,  where  Johnson  had  formerly 
lived  for  years,  and  where  his  signature 
could  probably  have  been  easily  proved  or 
disproved,  had  there  been  any  suspicion 
as  to  its  genuineness.     Ih,  554. 

71.  The  sale  of  December  26th,  1853, 
under  ordinance  number  four  hundred  and 
eighty-one,  of  the  city  slip  property  in  San 
Francisco,  heing  void,  no  title  passed  to 
the  purchasers  at  that  sale.  The  title  to 
the  property  still  exists  in  the  city,  except 
where  deeds  have  since  been  taken  under 
the  acts  of  1858  or  1860.  The  property 
remaining  can  at  any  time  be  taken  pos* 
session  or  be  disposed  of  by  the  city  in 
the  same  manner  as  any  other  property 
belonging  to  her,  except  where  her  right 
to  assert  her  title  has  been  barred  by  the 
statute  of  limitations;  and  that  statute 
does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city, 
and  sue  for  the  recovery  of  the  purchase 
money.  McCrachen  v.  City  of  San  Fran- 
Cisco,' IQ  Cal.  638. 

72.  The  deed  to  plaintiff  of  the  land 
bought  being  signed  by  the  mayor  of  the 
city  and  sealed  with  the  corporate  seal — 
the  mayor  being  the  legal  custodian  of  the 
seal,  and  it  being  affixed  by  his  authority 
— ^is  sufficient  to  entitle  the  deed  to  be  read 
in  evidence,  and  a  party  relying  upon  it 
need  not  go  behind  the  seal  for  the  pur- 
pose of  showing  authority  for  its  execu- 
tion. The  seal  is  prima  fiacie  evidence 
that  it  was  affixed  by  proper  authority, 
and  the  deed  is  prima  facie  sufficient  to 
pass  the  title.     lb. 

73.  The  deed  in  this  case  is  not  a  mere 
nullity.  So  far  as  passing  the  title  to  the 
land,  or  creating  any  right  or  interest 
against  the  city  is  concerned,  the  deed  is 
inoperative  and  void,  and  may  be  attacked 
collaterally.  But  the  objections  to  it  do 
not  appear  on  its  face,  and  its  invalidity 
must  be  shown  by  the  party  impeaching  it 
by  evidence  aliunde.     Ib»  640. 

74.  Prima  facie  it  is  a  valid  and  suffi- 
cient conveyance,  and  a  party  holding 
under  it  must  be  deemed  to  hold  adversely 
and  not  in  subordmationita  the  veal  title. 
Possession  under  it  may  ripenrinto  a  per* 
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feet  title,  and  it  canuot  fail  to  prejudice  the 
interests,  if  not  the  rights  of  the  lawful 
owner.     Ih. 

75.  Such  being  the  effect  of  the  deed 
in  this  case,  plaintiff  cannot  recover  the 
purchase  money  without  procuring  a  re- 
conveyance of  the  property  and  a  surren- 
der of  the  possession,  so  as  to  place  the 
parties  in  statu  quo.     Ih» 


XL  Estoppel  by  a  Deed. 

76.  A  deed  of  release,  conveyance  and 
partition,  providing  for  the  appointment  of 
commissioners  to  make  partition  of  the 
land  therein  described,  accoi*ding  to  the 
terms  therein  set  forth  in  the  deed ;  and 
also  by  its  terms  providing  that  the  release 
shall  take  effect  upon  the  making  of  the 
partition  and  report  by  the  commissioners 
of  a  map  of  the  partition,  which,  together 
with  the  deed,  is  to  be  handed  over  to  one 
F.,  who  is  to  file  the  same  for  record  in 
the  proper  office,  is  sufficient  to  estop  a 
party  thereto  from  controverting  the  deed. 
Tewkshury  v.  Pravizzo,  12  Cal.  24. 

77.  The  acceptance  of  a  deed  does  not, 
in  favor  of  a  stranger — that  is,  one  neither 
party  nor  privy  to  the  deed— estop  the 
grantee  in  fee  from  showing  that  the 
grantor  had  no  title  at  the  date  of  the  deed. 
Schtihtnan  v.  GrarrcOt,  16  Cal.  102. 

78.  Estoppels  are  mutual,  and  bind 
both  parties  or  neither ;  and  as  a  person 
neither  party  nor  privy  to  a  deed  is  not 
bound  to  acknowledge  a  title  under  it,  so 
the  grantee  in  the  deed  is  not  bound  by  it 
in  favor  of  such  person.     lb. 

79.  Whether  this  principle  would  be 
affected  by  the  fact  that  the  grantee  in 
such  case  obtained  actual  possession  under 
his  deed,  not  determined.     lb. 


Xn.  When  a  cloud  upon  Title. 

80.  Where  one  has  an  outstanding  deed 
which  improperly  clouds  the  title  of  the 
true  owner,  on  the  application  of  the  lat- 
ter, chancery  will  order  such  deed  to  be 
eanceied  and  annulled.  i^cUtuck  v.  Car- 
son, 2  Cal.  589. 

81.  The  jurisdiction  of  a  court  to  enjoin 
a  sale  of  real  estate  is  coextensive  with  its 


jurisdiction  to  set  aside  and  order  to  be 
canceled  a  deed  of  such  property.  It  is 
not  necessary  for  its  assertion  in  the  latter 
case  that'  the  deed  should  be  operative,  if 
suffered-  to  remain  uncanceled,  to  pass  the 
title,  or  that  the  defense  to  the  deed  should 
rest  in  extrinsic  evidence,  liable  to  loss,  or 
be  available  only  in  equity.  It  is  suffi- 
cient to  call  into  exercise  the  jurisdiction 
of  the  court,  that  the  deed  casts  a  cloud 
over  the  title  of  the  plaintiff.  As  in  such 
case  the  court  will  remove  the  cloud  by 
directing  the  cancellation  of  the  deed,  so 
it  will  interfere  to  prevent  a  sale,  fit>m 
which  a  conveyance  creating  such  a  cloud 
must  result  Pixley  v.  Ilugfftns,  15  Cal. 
131. 

82.  L.  conveys  real  property  by  deed 
to  the  wife  of  M.  for  $4,000,  which  sum 
is  recited  in  the  deed  as  the  consideratioo. 
Subsequently,  M.  and  wife  convey,  by 
their  joint  deed,  the  property  to  plaintiff, 
for  the  consideration  recited  therein  of 
$9,500.  This  deed  was  acknowledged  by 
both  husband  and  wife,  and  of  the  ac- 
knowledgment two  certificates  were  en- 
dorsed by  the  notary,  both  of  which  were 
sufficient  in  form  as  to  the  acknowledg- 
ment of  the  husband,  but  onlv  one  of  them 
was  sufficient  as  to  the  acknowledgment  of 
the  wife — ^the  other  was  defective.  The 
deed  was  recorded  with  the  defective  cer- 
tificate, the  other  being  omitted.  Liater 
still,  defendants  H.  &  H.  recovered  judg- 
ment against  M.,  which  was  duly  docketed, 
and  became,  from  the  time  of  its  dockets 
ing,  a  lien  on  his  property  in  the  county 
in  which  was  situated  the  property  em- 
braced in  the  deed  from  L.  to  M.  and  wife. 
Upon  this  judgment  execution  was  issued, 
placed  in  the  hands  of  the  sheriff,  who 
levied  it  upon  the  property  in  said  deed, 
and  advertised  for  sale  all  the  right,  title 
and  interest  which  M.  had  therein  at  the 
time  said  judgment  became  a  lien,  etc 
Plaintiff  files  his  bill  to  enjoin  this  sale : 
held,  that  an  injunction  lies;  that  the 
property  acquired  under  the  deed  from  L. 
to  the  wife  of  M.  became  community 
property,  and  as  such  was  subject  to  the 
absolute  disposition  of  the  husband,  and 
passed  in  full  title  to  plaintiff  under  the 
deed  to  him.  Held,  further,  that  the  fact 
that  the  deed  from  L.  was  taken  in  the 
name  of  the  wife  alone,  created  no  infers 
ence  that  the  property  was  her  separate 
property,  the  deed  having  been  made  on  a 
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ptircfaase ;  that  the  fact  of  purchase  ex- 
dudes  the  supposition  of  acquisition  by 
gift,  bequest,  devise  or  descent,  and  that 
in  the  absence  of  proof  that  the  property 
was  purchased  with  the  separate  funds  of 
the  wife,  the  presumption  that  it  is  com- 
munity property  is  absolute  and  conchis- 
iTe ;  that  the  husband  could  sell  the  prop- 
erty by  his  sole  deed  without  the  concur- 
rence of  his  wife,  and  that  the  fiict  that 
the  deed  was  recorded  with  the  defective 
certificate  of  her  acknowledgment  was  im- 
material, and  that  her  signature  was  un- 
neoessary  and  added  nothing  to  the  valid- 
ity or  completeness  of  the  transfer  to 
plaintiffl     /&. 

88.  And  a  deed  from  the  sheriff  upon 
an  execution  sale  against  the  vendor  of 
plaintiff,  would  have  the  same  effect  in 
easting  a  cloud  upon  the  title  as  if  the 
deed  were  made  directly  by  such  vendor. 
Such  a  deed  from  the  sheriff,  put  on  record, 
would  create  doubts  as  to  the  validity,  as 
against-the  judgment  creditor,  of  the  pre- 
vious transfer  to  plaintiff.     Ih. 

84.  The  true  test  by  which  the  question 
whether  a  deed  would  cast  a  cloud  upon 
the  title  of  the  plaintiff  may  be  determined, 
is  this :  Would  the  owner  of  the  property 
in  an  action  of  ejectment  brought  by  the 
adverse  party,  founded  upon  the  deed,  be 
required  to  offer  evidence  to  defeat  a  re- 
covery? If  such  proof  would  be  neces- 
aary,  the  cloud  would  exist;  otherwise, 
not    Ih, 

85.  Every  deed  from  the  same  source 
through  wluch  plaintiff  derives  his  real 
property  must,  if  valid  on  its  face,  neces- 
sarily cast  a  doud  upon  the  title.    Ih. 


JLJLLL  A  Deed  cokstbued  as  a  Mobt- 

6AOE. 

86.  Parol  evidence  is  admissible  in 
equity  to  show  that  a  deed,  absolute  upon 
its  face,  was  intended  as  a  mortgage. 
Pierce  y.  Robintonj  13  Cal.  125,  overruling 
Lse  y.  Evant^  8  CaL  124,  and  Low  v. 
Henry^  9  CaL  538. 

87.  A  deed  oS  land  from  A.  to  F.,  re- 
dting  the  consideration  at  one  hundred 
doDars,  and  a  contract  not  under  seal,  not 
acknowledged  nor  recorded  from  F.  agree- 
ing to  reconvey  the  land  to  A.  upon  pay- 
ment within  a'  given  time  of  $8,600,  with 

25 


interest  at  a  specified  rate,  deducting  the 
rents  and  profits  of  the  land  during  the 
period  limited  for  payment,  were  delivered 
betwen  the  parties  at  the  same  time ;  held, 
that  the  deed  is  not  a  mortgage  in  the  ab- 
sence of  proof;  that  the  consideration  for 
it  was  a  debt  preexisting  or  created  at  the 
time,  and  still  subsisting  between  the 
parties ;  that  the  provision  in  the  contract 
of  reconveyance,  relative  to  the  payment 
of  interest  and  the  rents  and  profits,  do 
not  necessarily  imply  the  existence  of  a 
debt  which  is  essential  to  a  mortgage. 
People  V.  Irtain,  14  Cal.  435. 


XIY.  Deed  of  a  Homestead. 

88.  To  make  a  valid  sale  of  the  home- 
stead requires  the  joint  deed  of  the  hus- 
band and  wife.  Separate  deeds  of  the 
husband  and  wife  are  both  invalid.  Poole 
V.  Gerrard,  6  Cal.  73. 


XV.  Deed  op  Sepabation. 

89.  Courts  of  equity  will  enforce  the 
stipulations  of  a  deed  of  separation  when- 
ever it  affects  rights  to  property  or  income, 
and  sometimes  where  the  jurisdiction  has 
attached  on  account  of  questions  relating 
to  property,  it  will  even  lend  its  aid  collate 
endly  to  enforce  the  stipulation  for  a  sep- 
aration.   Joyce  V.  JoycCj  5  Cal.  164. 

90.  A  deed  of  land  on  the  part  of  the 
husband  to  a  trustee,  securing  the  pay- 
ment of  an  annuity  to  the  wife,  in  consid- 
eration of  an  indemnity  by  the  trustee 
against  all  debts  of  the  wife,  for  mainte- 
nance and  other  account.,  is  valid  and  sup- 
ported by  a  valid  consideration.  Wdls  v. 
Stota,  9  CaL  494. 


XVI.  Tbust  Deed. 

91.  A  deed  by  a  husband  of  his  sepa- 
rate real  estate  to  a  trustee,  for  the  benefit 
of  his  wife,  whether  executed  in  compli- 
ance with  an  ante-nuptial  contract,  or  by 
way  of  settlement  upon  his  wife,  independ- 
ent of  any  previous  contract,  the  husband 
being  at  the  time  firee  from  debts  and  lia- 
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bilities,  ifl  valid.     Becker  v.  Koneman^  13 
Cal.  11. 

92.  A  deed  of  trust,  the  trustee  not 
being  the  creditor,  but  a  third  party,  given 
to  secure  a  note,  and  authorizing  the  trus- 
tee to  sell  the  land  at  public  auUon,  and 
execute  to  the  purchaser  a  good  and  suf- 
ficient deed  of  the  same,  upon  default  in 
paying  the  note  or  interest  as  it  falls  due, 
and  out  of  the  proceeds  to  satisfy  the  trust 
generally,  and  to  render  the  surplus  to  the 
grantor,  etc.,  is  not  a  mortgage  requiring 
judicial  sale  and  foreclosure.  Koch  v. 
Briggsy  14  Cal.  262. 


XVII.  Sheriff's  Deed. 

93.  A  claim  of  title,  by  virtue  of  a  sher- 
iff's deed,  is  insufficient  without  showing 
the  judgment  which  authorized  the  sale. 
StdUvan  v.  Davis,  4  Cal.  292. 

94.  The  title  to  real  estate  sold  at  sher^ 
iff's  sale  does  not  pass  until  the  execution 
and  delivery  of  the  sheriff's  deed.  An- 
thony V.  Wessel,  9  Cal.  104. 

95.  A  sheriff,  who  sells  land  under  ex- 
ecution, and  gives  a  certificate  of  the  sale 
to  the  purchaser,  and  subsequently  his 
term  of  ofRce  expires,  is  the  proper  per^ 
son  to  make  the  deed.     lb. 

96.  Where  parties  claim  under  a  deed 
executed  by  the  sheriff,  upon  a  sale  on  ex- 
ecution, they  are  chargeable  with  notice 
of  the  defects  in  the  judgment  upon  which 
the  execution  issued.  Well^  v.  Stont,  9 
Cal.  497. 

97.  Where  a  sheriff's  deed  is  executed 
by  a  deputy,  in  the  name  of  a  sheriff  whose 
term  of  office  had  expired  at  the  time  of 
the  execution  of  the  deed,  the  authority  of 
the  deputy  must  be  shown  to  authorize 
such  deed  to  be  real  as  evidence  in  an 
action  of  ejectment  Ootid  v.  M  Dora- 
do  County,  12  Cal.  134. 

98.  On  mandamus  by  the  assignee  of  a 
sheriff's  certificate  of  sale  to  compel  the 
execution  of  a  deed,  the  question  whether 
such  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution 
debtor  after  the  sale,  cannot  be  tried.  The 
right  to  the  deed  is  the  only  matter  in  con- 
troversy.   People  Y.Irwin,  14  CaL  436. 

99.  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed,  executed 
upon  a  purchase  made  on  a  sale  under  a 


decree  of  foreclosure,  and  was  also  a  party 
to  the  foreclosure  suit,  he  is  concluded  by 
the  decree  from  setting  up  a  title  which 
was  in  that  suit  adjudicated  against  him. 
Clark  V.  Boyreau,  14  CaL  637. 

100.  The  damages  which  a  plaintiff  can 
recover  in  an  action  of  ejectment,  for  the 
use  and  occupation  of  the  premises,  are 
such  as  arise  subsequent  to  the  accruing 
of  his  rights  of  possession,  and  when  his 
right  depends  upon  a  sheriff's  deed,  he 
cannot  recover  in  this  form  of  action  for 
the  use  and  occupation  for  the  six  months 
intervening  the  sale  and  the  execution  of 
the  deed.    lb. 


XVm.  Tax  Deed. 

101.  To  sustain  a  title  upon  a  tax  deed, 
every  prerequisite  to  the  exercise  of  the 
power  of  sale  by  the  officer  must  be  shown 
to  have  been  accomplished.  Ford  v.  Bol- 
ton, 5  Cal.  321. 

102.  To  sustain  a  title  by  virtae  of  a 
tax  collector's  deed,  it  has,  by  the  best 
authorities,  been  held  that  every  prerequi- 
site to  the  exercise  of  the  power  of  sale 
by  the  officer  must  be  shown  to  have  been 
accomplished.  JVorris  v.  Russell,  5  CaL 
250 ;  Ferris  v.  Coover,  10  Cal.  632. 

103.  An  assessment  of  property  as  ^'a 
ranch  commonly  known  as  ^  Clark's  Ranch,' 
situated  on  the  Auburn  road,  two  miles 
south  of  Grass  Valley,  in  Nevada  county. 
State  of  California,"  is  insufficient,  and  a 
deed  on  a  sale  under  it  is  void.  Loch- 
man  v.  Clark,  14  Cal.  133. 
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In  general. 

1.  Under  the  code  of  1850  defaults 
were  entered  in  open  courts  and  if  within 
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three  days  after  the  defendant  did  not  ap- 
pear and  answer,  the  judgment  was  made 
final.*     Stevens  v.  Ro$tt,  1  Gal.  96. 

2.  If  a  summons  be  radically  defective 
it  will  not  support  a  judgment  by  default. 
People  V.  Waodlief,  2  Cal.242. 

3.  A  judgment  by  default  will  be  set 
afflde  on  the  ground  of  fraud  or  surprise. 
BUUeman  v.  Kewen^  2  Gal.  250. 

4.  The  court  below,  sitting  as  a  jury, 
must  find  separately  the  facts  and  conclu- 
sions of  law,  or  the  verdict  will  be  set 
aside ;  but  this  rule  does  not  apply  to  a 
judgment  by  default  against  one  defendant 
where  there  are  two,  and  the  other  goes  to 
trial.     JBraum  v.  Broum^  3  Cal.  111. 

5.  Where  a  default  is  entered  and  judg- 
ment had,  and  no  testimony  appearing,  the 
presumption  is  that  the  judge  informed 
himself  as  to  the  matter  of  complaint  in 
a  proper  and  regular  manner,  and  such 
judgment  will  be  affirmed.  Crane  v.  Bran- 
lum,  3  Cal.  195. 

6.  A  final  judgment  by  default  can  prop- 
eriy  be  rendered  upon  an  unliquidated 
demand  where  the  defendant  has  been 
notified  in  the  summons  of  the  amount  for 
which  the  plaintifi^  will  take  judgment. 
Hartman  v.  Williams,  4  Cal.  255. 

7.  A  defendant  who  has  suffered  default 
is  not  a  competent  witness  to  prove  that 
he  was  authorized  by  his  codefendant  to 
sign  his  name  to  a  note,  as  by  so  doing  he 
would  reduce  the  amount  of  judgment 
against  himself.  Washburn  v.  Alden^  5 
Cal.  465. 

8.  The  want  of  an  allegation  of  actual 
ouster  in  a  complaint  in  ejectment  is  a  de- 
fect which  cannot  be  cured  by  a  default 
taken  through  the  mistake  or  inadvertence 
of  defendant's  counsel  Watson  v.  Zim- 
merman^  6  CaL  47. 

9.  At  common  law,  default  confessed 
every  issuable  fact  stated  in  the  declara- 
tion, and  could  only  be  set  aside  for  ob- 
jections to  the  declaration  which  would 
have  been  good  on  general  demurrer. 
BarUm  v.  SmUk,  6  Cal.  174;  Rows  v. 
Table  Mountain  Water  Co^  10  Cal.  444 ; 
Henieeh  v.  P&rter,  10  Cal.  558 ;  McQre^ 
or  v.  Skaw,  1 1  CaL  48 ;  ffunt  v.  (Xtyof  San 
FraneiscOy  1 1  Cal.  259 ;  Ourtis  v.  Herrick, 
14  CaL  119;  Smith  v.  BiUea,  15  Cal.  26. 

10.  In  an  action  brought  jointly  against 
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two  defendants  on  a  joint  and  several  ob- 
ligation, the  entry  of  final  judgment  on 
default  against  one  of  the  defendants  is  a 
discharge  of  the  other.  Steams  v.  Aguirre. 
6  Cal.  180. 

11.  Service  of  summons  on  a  party  in 
possession  of  the  property  who  does  not 
appear  to  be  one  of  the  officers  named, 
will  not  entitle  the  plaintiff  to  judgment 
by  default.  Aiken  v.  Quartz  Rock  Mari- 
posa Gold  Mining  Co,,  6  Cal.  186. 

12.  Where  a  defendant  made  default  he 
cannot  then  raise  the  objection  that  the 
complaint  set  out  an  unlawful  occupation 
as  the  cause  of  action,  unless  it  appears 
on  the  face  of  the  complaint ;  he  should 
have  established  it  in  his  defense.  Whip- 
ley  V.  Flower,  6  Cal.  632. 

13.  An  order  of  court  setting  aside  a 
default  and  judgment  entered  during  var 
cation  is  regular  and  correct  where  there 
has  been  no  service  of  summons  upon  the 
defendants.     Pico  v.  Carrillo,  7  Cal.  32. 

14.  A  judgment  by  default,  where  sum- 
mons has  been  served  on  defendant,  can- 
not be  attacked  collaterally  for  a  mere 
irregularity  of  service  or  for  a  defective 
return.     Dorente  v.  Sullivan,  7  Cal.  280. 

15.  An  appearance  in  the  supreme  court 
on  a  former  appeal  does  not  absolve  the 
defendant  from  the  necessity  or  from  the 
consequences  of  his  neglect  to  do  so,  by 
which  a  default  is  taken.  GreweU  v.  Hen- 
derson, 7  Cal.  292. 

16.  Where  two  defendants  are  jointly 
sued  and  service  had  on  both,  the  clerk  of 
the  court  has  no  authority  to  enter  judg- 
ment by  default  against  one,  and  his  act 
in  so  doing  is  without  color  of  law  and 
void,  and  may  be  disregarded  or  set  aside. 
Steams  v.  Aguirre,  7  Cal.  449. 

17.  A  judgment  against  an  administra- 
tor, though  in  the  form  of  a  common 
money  judgment  by  default,  is  valid,  its 
only  effect  being  to  establish  the  validity 
of  the  claim.     Chase  v.  Swain,  9  Cal.  136. 

18.  A  judgment  by  default  may  as  well 
be  taken  against  an  administrator  as  any 
other  party.     Ih.  137. 

19.  A  judgment  by  default  admits  the 
facts  alleged  in  the  complaint  in  a  justice's 
court,  and  no  appeal  will  lie  from  such 
judgment  in  reference  to  such  facts,  there 
being  no  issue  of  fact  People  v.  County 
Court  of  El  Dorado  County,  10  CaL  19 ; 
Funkenstein  v.  Elgutter,  11  Cal.  328. 

20.  A  judgment  by  default  may  be 
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taken  against  a  corporation  when  the  sum- 
mons is  properly  served.  Bowe  v.  Table 
Mountain  Water  Co.,  10  Cal  444. 

21.  A  default  admits  only  the  facts  al- 
leged in  the  complaint,  but  none  other. 
Bentsch  v.  Porter,  10  Cal.  558. 

22.  A  defective  allegation  may  be  cur- 
ed by  default  or  verdict,  but  not  the  en- 
tire absence  of  any  allegation  whatever. 
Gamer  v.  MarshaU,  9  Cal.  269 ;  HenUch 
V.  Porter,  10  Cal.  559. 

23.  Where  the  complaint  avers  title  as 
administrator,  a  default  admits  it  OurtU 
V.  Herrick,  14  Cal.  119. 

24.  A  defendant  having  no  defense  to 
an  action  cannot  go  into  equity  and  enjoin 
a  judgment  by  default  on  the  ground  that 
the  sheriflTs  return  of  service  on  him  is 
false,  and  that  in  fact  he  had  no  notice  of 
the  proceeding.  Gregory  v.  Ford,  14  Cal. 
141 ;  Gibbons  v.  Seott,  15  Cal.  286;  Lo- 
gan V.  Hillegass,  16  Cal.  202. 

25.  If  a  judgment  by  default  be  void 
because  entered  by  the  clerk  without  au- 
thority, that  fact  constitutes  no  ground  for 
equity  to  interfere.  Chipman  v.  Bowman, 
14  Cal.  158. 

20.  Where  the  complaint  shows  no  legal 
cause  of  action,  a  judgment  by  default  can 
no  more  be  taken  than  it  can  be  over  a 
demurrer.     Abbe  v.  Marr,  14  Cal.  211. 

27.  Where  an  amended  complaint  in 
ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judg- 
ment by  default  is  regularly  entered,  the 
judgment  is  valid.  Smith  v.  Billett,  15 
Cal.  26. 

28.  After  judgment  by  default  in  eject- 
ment a  jury  trial  cannot  be  awarded,  there 
being  no  issue.     lb, 

29.  If  a  judgment  by  default  be  void, 
because  of  the  absence  of  the  seal  of  the 
district  court  to  the  summons  issued  in 
the  action  in  which  the  judgment  was  en- 
tered, or  because  of  a  defect  in  the  certifi- 
cate of  the  sheriff  of  the  service  of  sum- 
mons and  copy  of  complaint,  or  because 
of  irregularities  of  the  clerk  in  entering 
the  judgment,  the  district  court  Cs.n  quash 
the  execution  issued  on  such  judgment, 
and  injunction  to  restrain  the  enforcement 
thereof  does  not  lie.  Logan  v.  Hillegass, 
16  Cal.  202. 

30.  If  such  judgment  be  not  void,  but 
merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by 
motion  before  judgment,  or  on  appeal, 


then  the  complaint  here,  to  enjoin  the  en- 
forcement of  the  judgment,  should  aver 
that  plaintiff  has  paid  the  claim  for  the 
recovery  of  which  the  action  was  brought, 
or  that  he  has  a  valid  defense  to  the  same. 
lb. 

31.  An  affidavit  by  defendant  that  he 
was  under  the  impression  when  he  re- 
tained counsel  in  the  case  that  the  time  to 
answer  had  not  expired ;  that  he  did  not 
recollect  the  precise  day  upon  which  the 
summons  and  complaint  were  served ;  and 
that  he  was  quite  ill  at  the  time  and  did 
not  as  carefully  note  the  time  as  he  other- 
wise would  have  done,  is  entirely  insuffi- 
cient to  open  a  judgment  by  default.  .£1^ 
lioti  V.  Shaw,  16  Cal.  377. 


n.  Appeal  from  the  Judoment. 

32.  An  appeal  will  lie  from  a  judgment 
by  default,  for  therein  may  exist  errors  as 
well  as  in  a  judgment  rendered  upon  issue 
joined  in  the  pleadings  and  trial  by  jury, 
which  error  may  be  corrected  oa  appeaL 
Stevens  v.  Boss,  1  Cal.  97. 

33.  An  injunction  will  not  lie  to  enjoin 
a  judgment  by  default  on  account  of  a  de- 
fect in  the  return  of  the  summons;  the 
i-emedy  is  by  appeal,  or  by  motion  to  va- 
cate the  judgment.  Pico  v.  Sund,  6  CaL 
295. 

34.  On  appeal,  a  judgment  by  default 
will  be  reversed,  unless  the  record  show 
service  on  the  defendant,  or  appearance, 
though  possibly  a  judgment  so  obtained 
could  not  be  impeached  collaterally. 
Schhss  V.  WhiU,  16  Cal.  68. 


m.  When  taken  prevatubblt. 

35.  A  judgment  by  default  rendered 
before  the  time  for  answering  expires, 
will  be  reversed  upon  appeal.  Burt  v. 
Scrantom,  1  Cal.  417 ;  Parker  v.  Sh^ 
hard,  1  Cal.  132. 

36.  Where  a  defendant  is  served  with 
summons  in  a  county  other  than  that  in 
which  the  action  is  brought,  he  has  thirty 
days  within  which  to  answer,  and  a  judg- 
ment by  default  rendered  before  the  time 
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for  answering  expires  will  be  set  aside.* 
Biurt  V.  SermiOM^  1  CaL  146. 

37.  A  judgment  bj  default  will  be  re- 
versed in  the  supreme  oourt,  where  the 
record  shows  that  the  defendant  had  not 
been  legally  served  with  process.  J<nfce 
V.  Joyce,  5  CaL  449. 

38.  Where  a  defendant  was  served  with 
process  but  was  not  given  the  time  al- 
lowed bj  statute  to  appear  and  answer, 
it  would  be  a  sufficient  reason  for  the 
court  to  quash  the  writ  on  motion  by  an 
amicus  curiae,  or  for  extension  of  the  time 
on  defendant's  motion,  or  a  good  objection 
on  writ  of  error,  arrest  of  judgment  or 
motion  for  a  new  trial ;  but  it  cannot  be 
said  that  the  court  had  no  jurisdiction  of 
the  person  so  as  to  make  its  judgment  a 
nnUitv.      Whitwdl  v.  Barbier,  7  CaL  64. 


lY.  Upon  Publication  of  the  Sum- 
mons. 

39.  An  appeal  taken  bj  defendant  im- 
mediately  after  judgment  on  default,  on 
the  ground  of  insufficiency  of  the  affidavit 
of  publication  of  summons,  the  appellate 
court  will  not  disturb  the  judgment,  the 
defendant  having  his  remedy  in  the  courts 
below  within  six  months  after  judgment. 
Guy  V.  Lie,  6  GaL  101. 

40.  Ailer  the  adjournment  of  ihe  term 
a  court  loses  all  control  over  its  judgments, 
except  when  personal  service  of  summons 
has  not  been  had,  in  which  case  a  party 
may,  within  six  months,  move  to  set  aside 
the  judgment  Shaw  v.  McGregor,  8  Cal. 
521. 

41.  The  provision  of  the  code  author- 
izing judgment,  personal  and  final,  against 
an  absent  defendant,  for  whom  the  oourt 
has  appointed  an  attorney,  with  privilege 
to  come  in  and  deny  within  six  months,  is 
not  in  violation  of  the  constitution  of  the 
United  States  or  of  this  State.  Ware  v. 
BolnMtauy  9  CaL  111. 


*Tb«  code  of  April  SMb,  IWl,  allows  fortj  d«jra  Id  a  coaii- 
tj  otter  tten  ttet  In  tte  mom  dIatrieL 


DEFEASANCE. 

1.  Where  the  condition  of  a  bond  is  to 
pay  the  debt  of  another,  the  condition  op- 
erates merely  by  way  of  defeasance ;  and 
if  a  defendant  chooses  to  put  his  obliga- 
tion in  that  form  he  elects  to  be  originally 
liable.     Baker  v.  Cornwall,  4  CaL  1 6. 

2.  Where  an  agreement  operates  by  its 
terms  a  present  and  effectual  change  of 
ownership  in  the  subject  matter,  the  title 
is  supposed  in  law  to  remain  divested  until 
it  be  affirmatively  shown  that  the  condi- 
tions of  defeasance  have  happened.  Mi/- 
ere  v.  South  Feather  Water  Co.,  10  CaL 
583. 

3.  The  approval  of  a  grant  by  the  de- 
partmental assembly  simply  discharges  the 
grant  from  liability  to  defeasance  by  the 
Mexican  government,  except  for  breach 
of  its  conditions  subsequent.  Waterman 
V.  Smitli,  18  CaL  409. 

See  Mortgage. 
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I.  In  genera]. 
IL  Aa  a  WitnoM. 


I.  Ik  oenbbal. 

1.  Where  there  are  four  defendants, 
and  a  case  made  out  against  one  only,  a 
nonsuit  should  be  entered  in  favor  of  those 
defendants  against  whom  no  case  is  made, 
and  the  action  allowed  to  proceed  against 
the  one  alone.  AcquiUd  v.  Crowell,  1 
CaL  193. 

2.  If  it  is  intended  to  chai^  the  de- 
fendants with  taking  possession  of  one  or 
more  parcels  of  land,  distinct  from  the  lot 
sued  for  in  the  complaint,  of  which  one 
defendant  is  in  possession,  the  claim  against 
the  others  should  not  be  included  in  the 
same  action.  SuHol  v.  Hepburn,  1  Cal* 
258. 

3.  Where  it  is  clear  that  two  or  more 
defendants  are  not  jointly  liable,  a  joint 
judgment  against  both  cannot  be  sustained, 
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although  each  may  be   severalij  liable. 
Pierce  v.  Mlntum,  1  CaL  471. 

4.  It  is  error  to  sue  two  persons  as  co- 
defendants  who  have  no  joint  interest  in 
the  subject  matter  of  the  suit,  and  are 
under  no  joint  liabilitj,  and  the  mistake 
should  be  corrected  in  the  court  below. 
Sterling  v.  Hanson^  1  Cal.  480. 

5.  The  code  permits  a  party  defendant 
whose  name  is  unknown  to  be  sued  by 
any  name.     Morgan  v.  Thrifts  2  Cal.  563. 

6.  The  plaintiff  in  ejectment  may  sue 
one  or  more  defendants,  and  they  may 
answer  separately  or  demand  separate  ver- 
dicts; unless  they  do  so,  however,  they 
will  be  concluded  by  a  general  verdict. 
Winans  v.  Christy^  4  Cal.  80. 

7.  A  defendant  in  a  foreclosure  suit 
cannot  object  that  his  wife,  who  joined 
with  him  in  the  execution  of  the  mort- 
gage, is  not  made  a  codefendant  Powell 
V.  Ross,  4  Cal.  198. 

8.  An  appeal  does  not  lie  from  an  order 
of  a  chancellor  making  a  new  party  de- 
fendant. Beck  V.  Gity  of  San  Francisco, 
4  Cal.  375. 

9.  In  an  action  against  a  married  wo- 
man, alleged  to  be  a  sole  trader  under  the 
act  of  1852,  on  a  contract  executed  by 
her  as  such,  it  is  improper  to  join  her  hus- 
band with  her  &»  defendant,  and  a  com- 
plaint so  drawn  is  demurrable.  McKune 
V.  Mc  Garvey,  6  Cal.  498. 

10.  In  an  action  against  defendants 
jointly  indebted,  where  one  only  is  served, 
a  several  judgment  may  be  entered  against 
him.    Hirschfield  v.  Franklin,  6  Cal.  609. 

11.  Where  several  defendants  are  de- 
clared against  jointly,  but  no  joint  trespass 
is  proven,  the  plaintiff  can  introduce  evi- 
dence of  a  several  trespass  against  one  of 
the  defendants,  and  recover  against  such 
defendant.  McCarron  v.  McConneU,  1 
Cal.  158. 

12.  The  provision  of  the  code  that  any 
person  may  be  made  defendant  who  has 
or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  of 
the  question  involved,  has  no  application 
to  the  action  of  ejectment.  Gamer  v. 
Marshall,  13  Cal.  270. 

13.  A  justice  of  the  peace,  afler  hav- 
ing entered  the  judgment  according  to  law, 
has  no  right  to  alter  it  without  notice  to 
the  defendant.  Chester  v.  Miller,  13  Cal. 
561. 


14.  Two  defendants  filed  a  joint  plea 
of  the  statute  of  limitations,  and  the  plea 
being  held  bad  as  to  one  defendant,  the 
court,  on  the  trial,  permitted  the  other  de- 
fendant to  file  a  separate  plea  of  the  stat- 
ute :  held,  that  this  was  no  such  gross 
abuse  of  discretion  as  to  enable  the  su- 
preme court  to  revise  it.  Bobinson  ▼. 
Smi^,  14  Cal.  254. 

15.  Where,  on  suit  against  defendants 
as  members  of  a  quartz  company,  one  de- 
fendant pleads  that  he  was  not  a  member 
of  the  company,  and  the  finding  of  the 
court  is  that  the  allegations  of  the  com- 
plaint are  true,  and  tiiat  said  defendant 
was  a  member  of  the  company  as  to  plaint- 
iff Parke,  the  finding  supports  a  judgment 
for  plaintiff.  Parke  v.  Binds,  14  Cal. 
417. 

16.  Where  judgment  is  entered  against 
"  the  defendants,"  some  of  whom  were 
not  sued,  though  their  names  appeared  as 
defendants  by  a  mistake  of  the  clerk  in 
entitling  the  cause,  the  error  may  be  cor- 
rected in  the  supreme  court  or  the  court 
below,  on  motion.  Browner  v.  Davis,  15 
Cal.  11. 

17.  If  a  defendant  interposes  no  objec- 
tion to  trying  an  action  of  ejectment  on  a 
title  acquired  subsequently  to  the  com- 
mencement of  the  action,  and  set  up  in  an 
amended  complaint,  he  cannot  object  after 
judgment     Smith  v.  Billett,  15  Cal.  26. 

18.  Plaintiff,  January  10th,  1858,  in  a 
suit  entitled  ^  C.  v.  M.  and  others,  com- 
posing the  Wisconsin  Quartz  Mining  Co.," 
a  corporation,  attached  a  quartz  mill  and 
ledge  belonging  to  the  corporation.  June 
26th,  1858,  the  complaint  was  amended, 
so  as  to  make  the  corporation,  as  such,  the 
party  defendant,  and  judgment  was  ren- 
dered against  the  company  August  14th, 
1858,  the  property  sold,  and  plaintiff  the 
purchaser.  October,  1857,  W.  received 
from  the  corporation  a  chattel  mortgage 
on  this  property,  had  decree  of  foreclosure 
August  9th,  1858,  sale  October  following — 
W.  the  purchaser.  Defendants  here  are 
in  possession,  under  sheriff's  sale  on  the 
decree.  Plaintiff  claims  title  under  his 
judgment  and  sale :  held,  that  he  cannot 
recover ;  that  he  acquired  no  lien  by  his 
attachment,  because  the  property  attached 
belonged  to  the  corporation,  which  was 
not  a  party  to  the  suit  until  after  the  levy 
and  return  of  the  writ;  that  plaintiff's 
rights  attach  only  from  the  date  of  his 
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jodgmenty  August  14th,  1858,  and  his 
lien  being  subsequent  to  the  lien  of  W.'s 
judgment,  August  9th,  1858,  under  which 
defendants  claim,'the  latter  have  the  better 
right  CoUins  v.  M<mtgomery,  16  Cal.  403. 


n.  As  A  Witness. 

19.  A  oodefendant  is  not  a  competent 
witness  upon  an  issue  where  his  testimony 
would  enure  to  his  own  benefit ;  but  would 
be  to  show  that  his  oodefendant  is  not 
jointly  liable  with  him.  Sparh  v.  KoMery 
3  Cal.  301 ;  Johnson  v.  aenderson^  3  Cal. 
369;  Buckley  y.  Mantfe,  3  Cal.  442; 
Gaies  v.  Nashj  6  Cal.  195;  Lucas  ▼. 
Poyiee,  7  CaL  96 ;  Turner  v.  Mcllhany, 
8  CaL  579. 

20.  Where  a  oodefendant  is  called  gen- 
erally as  a  witness,  and  he  was  clearly 
Hioompetent  on  one  of  the  issues,  the  court 
should  properly  reject  him,  unless  the 
examination  is  confined  to  the  specific 
point     Sparks  v.  AbAZer,  3  Cal.  301. 

21.  A  defendant  who  has  suffered  de- 
fiuiH  is  not  a  competent  witness  to  prove 
that  he  was  authorized  by  his  oodefend- 
ant to  sign  his  name  to  a  note,  as  by  so 
doing  he  would  reduce  the  amount  of 
judgment  against  himself.  Wctshbum  v. 
Aldeny  5  Cal.  464. 

22.  A  defendant  who  has  not  been  serv- 
ed with  process  is  not  a  competent  witness 
for  his  eodefendants  in  an  action  of  tres- 
pass.    Gates  V.  Nash,  6  Cal.  194. 

23.  A  party  who  calls  on  an  adverse 
party  to  testify,  makes  him  a  witness,  and 
waives  his  incompetency,  to  be  heard  for 
himself,  or  his  oodefendant,  or  coplaintifil 
Turner  v.  Mcllhany,  8  CaL  580. 
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DELIVERY. 

1.  Delivery  of  goods  by  the  master, 
and  payment  of  freight  by  the  consignee 
are  concurrent  acts,  and  neither  party  is 
bound  to  perform  his  part  of  the  shipping 
contract,  unless  the  other  is  ready  to  per- 
form the  correlative  act  Frothingham  v. 
Jenkins,  1  CaL  42. 

2.  Delivery  of  part  of  the  goods  men- 
tioned in  one  bill  of  lading  to  the  con- 
signee does  not  defeat  a  lien  on  the 
remainder  for  the  whole  freight  unpaid. 
Ih, 

3.  The  master  of  a  ship  has  a  lien  on 
the  cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  part  of  the 
goods  specified  in  a  bill  of  lading,  until 
the  whole  freight  is  paid ;  and  an  offer  to 
give  good  security  for  the  payment  of  the 
freight  is  not  sufficient  to  compel  a  deliv- 
ery by  the  master.     Ih. 

4.  It  is  no  answer  to  the  action  for  non- 
delivery of  the  lumber  that  the  plaintiff" 
resold  it  soon  afler  the  purchase ;  it  ap- 
pearing that  the  purchaser  from  the 
plaintiff  had  a  claim  against  him  for  non- 
delivery.    Gunter  v.  Sanchez,  1  Cal.  48. 

5.  On'*a  sale  of  chattels  where  no  time 
of  payment  or  delivery  are  agreed  upon, 
they  are  concurrent  acts,  and  neither  party 
can  maintain  an  action  for  nonperformance 
without  showing  a  readiness  and  willing- 
ness to  perform  on  his  part  Cole  v. 
Swanston,  1  CaL  54. 

6.  Upon  part  delivery  of  goods,  and  an 
inability  on  the  part  of  the  vendor  to  de- 
liver the  whole  quantity  sold,  he  is  never- 
theless entitled  to  recover  the  stipulated 
price  of  the  quantity  actually  delivered, 
deducting  therefrom  the  damages  sustain- 
ed by  the  purchaser  on  account  of  the 
nondelivery  of  the  whole.     Ih. 

7.  A  mere  parol  agreement  for  the  con- 
veyance of  land  made  before  the  adoption 
of  the  common  law  and  the  reenactment 
of  the  statute  of  frauds  in  this  State,  is 
void,  there  being  neither  delivery  of  pos- 
session nor  of  title  deeds,  and  no  payment 
of  the  purchase  money.  Harris  v.  Broum, 
1  Cal.  100. 

8.  Where  the  terms  of  a  verbal  con- 
tract are  reduced  to  writing,  but  the 
written  paper  is  neither  signed  or  deliv- 
ered, the  contract  will  be  deemed  inchoate 
and  incomplete,  and  neither  party  will  be 
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bound  by  it     Hoen  v.  Simmons,  1  CaL 
121. 

9.  A  contract  for  the  sale  of  goods  for 
the  price  of  two  hundred  dollars  or  over 
is  void,  unless  a  note  or  memorandum 
thereof  be  made  in  writing  and  subscribed 
by  the  parties  to  be  charged  therewith, 
or  unless  the  buyer  shall  accept  or  receive 
part  of  such  goods,  or  shall  at  the  time 
pay  part  of  the  purchase  money.  Bunting 
y.  Beideman,  1  Cal.  182. 

10.  Under  a  verbal  contract  of  sale  of 
real  estate,  the  delivery  of  the  title  deeds 
is  equivalent  to  a  symbolical  delivery  of 
and  admission  into  possession  of  the  prop- 
erty, as  between  vendor  and  vendee,  what^ 
ever  might  be  its  effect  in  conferring 
actual  possession,  in  case  the  rights  of 
third  persons  were  concerned.  Tokler  v. 
Folsimi,  1  Cal.  212. 

11.  But  where  there  was  a  verbal  con- 
tract of  sale  in  presenti,  and  the  title  deeds 
were  delivered  by  the  vendor  to  the  ven- 
dee, and  permission  given  to  the  vendee 
to  enter  upon  and  take  possession  of  the 
land,  and  the  vendee  did  accordingly  take 
possession  and  made  valuable  improve- 
ments on  the  premises :  held,  that  a 
specific  performance  of  the  verbal  con- 
tract should  be  secured.     Ih. 

12.  Words  alone  unaccompanied  by  acts 
cannot  make  out  a  delivery,  to  take  the 
cause  out  of  the  statute.  Gardet  v.  Bel- 
knap, I  CaL  402. 

13.  The  consignee  named  in  a  bill  of 
lading  is  to  be  deemed  prima  facie  the 
owner  of  the  goods  mentioned  therein, 
and  upon  payment  of  freight,  may  main- 
tain an  action  agunst  any  person  who  as- 
sumes a  control  over  them  in  violation  of 
his  right  of  property  for  their  delivery. 
Webb  V.  Winter,  1  CaL  418. 

14.  A  delivery  of  an  order  for  goods  is 
only  considered  as  a  delivery  of  the  goods 
themselves,  when  they  are  susceptible  of 
an  immediate  delivery.  Stevens  v.  Stewart, 
8  Cal.  143. 

15.  Where  the  contract  is  for  goods  on 
a  vessel,  which  are  not  yet  discharged  and 
cannot  be  delivered,  there  cannot  be  a 
defense  of  a  delivery,  which  takes  the 
case  out  of  the  statute,  and  a  good,  legal 
excuse  for  nondelivery.     lb. 

16.  Where  the  question  is  as  to  the 
kind  of  delivery  which  effects  a  change  of 
property,  although  the  goods  cannot  be 
immediately  delivered,  the  delay  may  be 


imputed  as  one  of  the  stipulations ;  but 
where  the  delivery  is  necessary  to  make 
a  contract,  a  symbolical  delivery  can  only 
be  effectual  where  it  can  be  followed  by 
an  actual  delivery.    lb. 

17.  Where  the  owner  of  goods  made  a 
bona  fide  sale  of  them  to  a  purchaser  and 
delivered  possession  of  them  to  him,  and 
the  purchaser  immediately  appointed  the 
former  owner  of  them  his  agent,  to  take 
charge  of  them  and  sell  them,  and  for  that 
purpose  delivered  the  possession  of  them 
to  lum :  held,  that  the  siEde  was  fraudalent 
and  void  as  against  the  creditors  of  the 
original  owner.  Fitzgerald  v.  Crorham^  4 
Cal.  290. 

18.  A  complaint  is  insuffident  which  al- 
leges an  indebtedness  and  sets  forth  an  ac- 
count, but  does  not  allege  the  sale  or  de- 
livery of  the  articles  to  the  defendant,  nor 
show  in  what  place  or  in  what  manner 
the  indebtedness  accrued — whether  on  ac- 
count of  the  defendant  or  that  oS  another. 
Mershon  v.  Randall,  4  CaL  826. 

19.  Where  the  vendors  cannot  recover 
on  their  written  contract,  and  there  has 
been  a  partial  delivery  of  the  goods  sold, 
they  may  recover  the  value  of  the  goods 
so  delivered  on  a  quantum  valebant. 
Ruiz  V.  Norton,  4  CaL  358. 

20.  The  omission  to  allege  a  delivery 
of  a  bond  in  an  action  on  the  bond  can  be 
taken  advantage  of  only  on  demurrer. 
Garcia  v  Satrustigui,  4  Cal.  244. 

21.  Delivery  of  a  conveyance  depends 
more  upon  the  intention  than  upon  the 
mode  of  fulfilling  the  intention.  It  is  a 
question  of  fact  to  be  determined  by  the 
jury.     Bastings  v.  Vaughn,  5  CaL  818. 

22.  Where  a  contract  stipulated  for  the 
delivery  of  a  vessel,  but  designated  no 
particular  place  for  such  delivery :  held, 
that  a  notice  of  a  readiness  to  deliver 
must  be  treated,  under  the  contract,  as  an 
actual  delivery.  Albretson  v.  Booker^  5 
Cal.  178. 

23.  Where  suits  have  been  commenced 
before  a  magistrate  against  the  drawers  of 
prizes  in  a  lottery  to  forfeit  the  prizes 
drawn  to  the  State  under  the  statute,  a 
bill  for  an  injunction  against  the  owner  of 
the  lottery  to  restrain  him  from  disposing 
of  the  prizes  until  the  decision  of  those 
suits  will  properly  lie  in  the  district  court. 
The  prizes  are  forfeited  as  soon  as  drawn 
and  before  they  are  delivered.  People  v. 
Kent,  6  Cal.  90. 
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24.  Service  of  a  copy  of  execution  and 
DOtiee  of  garnishment  upon  a  third  party 
ooofltitute  no  lien  on  property  of  the  debt^ 
or  in  his  hands  capable  of  manual  deliv- 
ery.    Johmon  V.  Garkamy  6  CaL  196. 

25.  A  complaint  alleging  that  defend- 
ant sold  to  plaintiff  certain  fruit  growing 
in  an  orchanl,  and  after  the  sale  executed 
a  guaranty  that  they  should  be  at  plaint- 
iff's disposal,  and  further  alleging  a  de- 
mand for  the  same  and  the  refusal  of  the 
defendant  to  deliver,  is  demurrable,  as  it 
shoald  have  contained  an  assignment  of 
the  breach  of  the  contract  or  guaranty. 
Dabavich  v.  £menc,  7  Cal.  212. 

26.  Where  the  plaintiff  bou^t  eight 
hundred  sacks  of  flour  on  storage  in  a 
warehouse,  which  stood  therein  as  a  sep- 
arate pile,  the  number  of  sacks  in  which 
was  ascertained  by  counting  the  outside 
rofws  and  the  number  of  the  pile  marked 
<Mi  one  of  the  sacks,  and  it  was  thus  de- 
livered to  the  purchaser,  who  permitted  it 
to  remain  in  the  same  place,  where  it  was 
several  days  after  attached  as  the  property 
of  the  vendor :  held,  that  the  delivery  was 
sufficient  and  the  sale  valid.  Cartwright 
V.  Phoenix,  7  Cal.  282 ;  ffarr  v.  Barker, 
8  CaL  608 ;  11  Cal.  403. 

27.  The  mere  signing  an  assignment  of 
a  mechanic's  lien,  without  delivery,  is  in- 
sufficient to  enable  the  assignee  to  main- 
tain an  action  thereupon.  RUter  v.  Stev* 
etuon,  7  Cal.  389  ;  11  Cal.  27. 

28.  A  levy  on  personal  property  capa- 
ble of  manual  delivery  must  be  made  by 
taking  the  property  in  custody.  If  it  is 
allowed  to  remain  in  the  hands  of  the 
debtor,  the  levy  cannot  operate  so  as  to  de- 
feat subsequent  executions.  Dutertre  v. 
Driard,  7  CaL  551. 

29.  When  delivery  and  change  of  pos- 
session exist,  the  subsequent  purchaser  has 
notice,  and  if  he  purchase  of  the  original 
vendor — then  out  of  possession — ^there  is 
nothing  in  the  statute  to  give  him  relief. 

Vance  v.  Boyntan,  8  Cal.  560. 

30.  The  question  of  delivery  and  change 
of  possession  is  a  mixed  question  of  law 
and  of  fact,  but  as  to  what  shall  constitute 
a  delivery  is  a  question  of  law  alone.     lb, 

31.  The  delivery  of  a  warehouse  re- 
ceipt passes  the  title  to  the  property  the 
same  as  the  delivery  of  a  bill  of  lading. 
&rr  V.  Barker,  8  Cal.  614. 

32.  F.  sold  to  P.  certain  goods,  the  pos- 
session of  which  P.  retained  for  two  or 


three  days,  when  he  leased  the  premises 
in  which  the  goods  were  and  delivered  the 
goods  to  F. — ^his  vendor — ^and  one  M., 
who,  after  carrying  on  the  business  in 
connection  with  F.  for  a  few  days,  retired, 
leaving  F.  in  the  exclusive  possession  of 
the  property :  held,  that  there  was  not  a 
sufficient  delivery  of  the  goods  with  a  con- 
tinued change  of  possession.  Van  Pelt  v. 
Littler,  10  Cal.  394;  Richards  v.  Schroe- 
der,  10  Cal.  434 ;  Hurlburt  v.  Bogardut, 
10  Cal.  519. 

33.  A  grantor,  by  the  execution  and 
acknowledgment  of  a  deed,  admits  the 
delivery.    Bensley  v.  AtwiU,  12  Cal.  236. 

34.  There  may  be  a  delivery  of  a  fraud- 
ulent deed  without  recording  and  a  record- 
ing without  a  delivery,  and  the  fraud  is  as 
complete  without  the  actual  delivery  as 
with  it,  if  the  fraudulent  intent  be  carried 
out.    Fi^  V.  HiB  Creditors,  12  Cal.  282. 

35.  There  is  no  rule  requiring  a  deliv- 
ery as  in  formal  deeds  of  an  assignment 
m  trust.    Forbes  v.  ScanneU,  13  Cal.  287. 

36.  No  delivery  of  personal  property 
is  necessary  as  against  parties  who  are 
neither  creditors  or  subsequent  purchasers 
of  such  vendors.  Paige  v.  &Nealj  12 
CaL  495. 

37.  A  sale  is  good  as  between  the  par- 
ties, whether  possession  be  delivered  or 
not,  and  only  void  as  to  creditors  and  sub- 
sequent purchasers.  Visher  v.  Webster, 
13  Cal.  61. 

38.  The  execution  of  an  undertaking, 
the  delivery  of  it  to  the  clerk,  filing  it 
among  the  papers  with  the  affidavit,  and 
the  actual  suspension  of  proceedings,  are 
prima  facie  sufficient  proof  of  delivery,  if 
delivery  is  essential,  as  if  the  instrument 
were  sealed.     Dorey,  Covey,  13  Cal.  510. 

39.  Action  against  the  sheriff  for  sell- 
ing plaintiff's  wheat  as  the  property  of  one 
Andeque.  Evidence  tending  to  show  that 
the  wheat  was  grown  on  the  land  of  plaint- 
iff and  in  his  possession ;  that  A.  was  on 
the  land  only  to  raise  and  harvest  the  crop ; 
that  the  grain  was  cut  and  stacked  on  the 
premises ;  that  the  plaintiff  was  entitled  to 
one-third  by  the  contract  between  him  and 
A.,  and  that  A  sold  to  plaintiff  and  deliv- 
ered possession,  and  then  abandoned  the 
premises — plaintiff  residing  thereon.  A. 
took  no  further  control  of  the  premises  or 
crops,  and  plaintiff  assumed  entire  domin- 
ion of  both :  held,  that  plaintiff  was  not 
bound  to  abandon  his  premises  or  carry 
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the  grain  beyond  them  to  protect  his  title 
against  creditors  of  A. ;  that  there  was  no 
error  in  refusing  to  instruct  the  jury  that 
there  was  no  evidence  that  the  sale  from 
A.  to  plaintiff  w&s  accompanied  by  an  im- 
mediate delivery  of  the  property,  and  fol- 
lowed by  an  actual  and  continued  change 
of  possession  thereof.  Pacheco  v.  Hun- 
socket,  14  Cal.  124. 

40.  What  constitutes  delivery  under 
our  statute  depends  on  the  character  of 
the  article  and  the  circumstances  of  the 
case.     Chaffin  v.  Bouh,  14  Cal.  386. 

41.  Hay  cut  on  land  in  possession  of  B. 
lies  in  three  fields  of  about  one  hundred 
and  fifty  acres,  in  swaths,  cocks,  windrows 
and  stacks.  Plaintiff  mowed  it,  and  board- 
ed with  B.  B.  mortgaged  the  hay  to 
plaintiffs  for  work,  and  they  cease  to  board 
with  B.,  whose  dwelling  is  separated  from 
these  fields  by  a  fence.  Plaintiffs  proceed 
to  gather  and  stack  the  hay,  until  the  levy 
of  an  execution  on  it,  eight  days  after- 
wards, by  defendant,  as  B.'s  property: 
held,  that  even  conceding  removal  from 
the  premises  to  be  essential  to  a  complete 
delivery  of  the  hay,  still  plaintiffs  were 
entitled  to  reasonable  time  to  do  it,  and 
that  the  court  erred  in  assuming  as  matter 
of  law  that  eight  days  was  too  long.   lb. 

42.  Plaintiff  had  two  stacks  of  hay,  and 
contracted  to  sell  to  defendant  one  stack, 
together  with  enough  off  of  the  other  stack 
to  make  sixty  tons.  The  price  was  to  be 
eighteen  dollars  per  ton ;  and  the  bay  was 
to  be  baled  by  plaintiff,  and  piled  up  in  a 
corral,  and  then  he  was  to  be  paid.  Plaint- 
iff had  sixty-two  tons  and  four  hundred 
pounds  of  hay  baled  and  piled  up  in  the 
corral,  the  surplus  over  sixty  tons  being 
by  mistake  of  the  man  employed  to  bale. 
The  bales  were  of  different  weight.  The 
plaintiff  then  went  to  the  house  of  defend- 
ant and  told  him  that  the  hay  was  baled 
and  piled  up  in  the  corral,  and  that  there 
were  two  tons  and  some  hundreds  of 
pounds  over  the  sixty  bales  piled  up  to- 
gether, and  asked  defendant  M'hether  he 
would  take  the  surplus.  Defendant  said 
he  would  be  over  soon  and  see  about  tak- 
ing the  surplus.  Defendant  then  paid 
plaintiff  two  hundred  dollars.  Plaintiff 
sues  for  nine  hundred  and  nineteen  dol- 
lars, balance  due  on  the  hay.  The  court 
instructed  the  jury  that  if  they  believed 
from  the  evidence  it  was  the  understand- 
ing of  the  parties  that  upon  the  payment 


of  the  two  hundred  dollars  by  defendant 
the  right  and  possession  was  deemed  to 
have  accrued  to  defendant  to  take  the 
quantity  bought  as  baled  and  stacked  up 
in  the  corral,  the  plaintiff  is  entitled  to  re- 
cover, even  though  the  bargain  was  not 
concluded  as  to  the  excess :  held,  that  the 
instruction  was  right;  that  the  question 
was,  whether  there  had  been  a  delivery, 
and  any  agreement  of  the  parties  upon 
the  subject  was  legitimate  matter  for  the 
jury ;  that  the  fact  that  the  hay  purchased 
by  defendant  was  mixed  tfith  other  hay 
belonging  to  plaintiff  made  no  difference, 
if  defendant  agreed  to  accept  it  in  that 
condition  and  consider  it  as  delivered — the 
contract  for  delivery  would  be  fully  exe- 
cuted.    Smith  V.  Friend,  15  Cal.  126. 

43.  On  the  above  facts  defendant  asked 
the  court  to  instruct  the  jury  that  "if 
plaintiff  sold  to  defendant  sixty  tons  out 
of  sixty-two  tons  and  four  hundred  and 
thirty  pounds  of  hay,  the  same  being  in 
bales  of  different  and  unequal  weights  and 
containing  different  quantities,  and  all  be- 
ing in  the  same  pile,  there  was  no  delivery 
without  division  had."  The  instruction 
was  refused:  held,  that  the  reAisal  was 
not  error,  because  the  instruction  assumed 
that  there  could  not  have  been  a  delivery, 
whatever  may  have  been  the  understand- 
ing of  the  parties,  until  the  exact  quantity 
contracted  for  was  segregated  and  set  apart 
for  the  defendant,     lb. 

44.  All  the  statute  requires  is  that  de- 
livery must  be  made;  the  vendee  mast 
take  actual  possession ;  the  possession  mast 
be  open  and  unequivocal,  carrying  with  it 
the  usual  marks  and  indications  of  owner- 
ship by  the  vendee.  The  possession  mast 
be  continuous — ^not  taken  to  be  surrender^ 
ed  back  again — ^not  formal,  but  substan- 
tial. But  it  need  not  necessarily  con- 
tinue indefinitely  when  it  is  bona  fide  and 
openly  taken,  and  is  kept  for  such  a  length 
of  time  as  to  give  general  advertisement 
of  the  status  of  the  property  and  the  claim 
to  it  by  the  vendee.  Stenens  v.  Irwin,  15 
Cal.  506. 

45.  Although  an  answer  denies  the  de- 
livery of  a  bond  and  mortgage,  still  their 
possession  by  plaintiff  is  evidence  of  de- 
livery.    Blankman  v.  VaUejo,  15  OaL  644, 

46.  Plaintiff  also  asked  this  instruction : 
''  That  a  delivery  at  the  wharf  is  not  snf* 
ficient  unless  notice  be  previously  given  to 
the  Vendee  of  their  arrival,  and  &at  «q£- 
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fident  time  be  allowed  to  enable  him  to 
reoeive  and  remove  them : "  held,  that  this 
proposition  is  not  strictly  correct ;  that  if 
the  trees  bargained  for  were  put  out  on 
the  wharf,  marked  W.,  with  the  intention 
of  his  taking  them,  and  if  this  were  done 
bj  his  order,  thej  would  vest  in  him,  es- 
pecially if  he  was  willing  to  consider  this 
a  good  delivery ;  that  there  is  in  the  tes- 
timony here  no  predicate  laid  for  the  doc- 
trine of  stoppage  in  transitu,  or  that  plaint- 
iff claimed  the  right  to  stop  the  trees. 
7%onyi}9an  v.  Paige^  16  Cal.  79. 


DEMAND. 

I.  On  an  Account  stated. 
II.  On* Contract, 
in.  For  Honey  had  and  received. 
IV.  For  Rent. 
V.  Against  an 'Agent. 
VI.  On  a  PromisBorj  Note. 
VII.  On  a  Claim  against  an  Estate. 
VIII.  Of  Property  unlawfully  taken. 
1.  By  an  Officer  of  the  Law. 


I.  On  an  Account  Stated. 

1.  To  sustain  an  action  on  an  account 
stated  it  must  he  shown  that  there  was  a 
demand  in  favor  of  plaintiff  acceded  tb 
by  defendant.  Terry  v.  SickUsy  13  Cal. 
429. 


n.  On  A  Contract. 

2.  A  complaint  alleging  that  the  de- 
fendants sold  to  plaintiffs  a  certain  share 
of  fruit  growing  in  an  orchard,  and  af\er 
the  sale  executed  a  guaranty  that  the  share 
of  plaintiffs  should  be  at  their  disposal, 
and  further  alleging  a  demand  for  the 
same,  and  the  refusal  of  defendants  to  de- 
Hyer  it,  is  demurrable,  as  it  should  have 
contained  an  assignment  of  the  breach  of 
the  contract  or  guaranty.  Dabavich  y. 
Bmeric,  7  Cal.  212. 

3.  In  an  action  on  an  injunction  bond, 
so  demand  for  payment  of  unliquidated 
damages  need  be  made  on  the  puties  for 


whom  the  sureties — ^that  is,  the  obligees — 
stipulated.    Brovmer  v.  Davis,  15  Cal.  11. 


III.  For  Monet  had  and  received. 

4.  A  count  in  a  complaint  for  money 
had  and  received,  which  does  not  allege  a 
demand,  is  demurrable.  JRetna  y.  Orossy 
6  Cal.  31. 


IV.  For  Rent. 

5.  A  demand  for  rent  at  any  time  dur- 
ing the  term  when  the  same  might  be  due, 
wOl  be  sufficient  diligence  to  hold  a  party 
who  has  guaranteed  its  payment.  JEhatf 
y.  Tewhthury,  5  Cal.  287. 

6.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance  on  the  first  day 
of  each  month.  November  1st,  1858,  de- 
fendant being  in  possession,  denied  plaint- 
iff's title,  and  refused  to  pay  rent.  De- 
cember 23d,  1858,  plaintiff  sued  defendant 
in  a  justice's  court  for  rent  due  November 
Ist  and  December  1st,  1858,  and  had  judg- 
ment, which  was  paid.  January  8th,  1859, 
plaintiff  served  on  defendant  notice  to  quit, 
on  the  ground  of  forfeiture  for  nonpay- 
ment of  rent;  defendant  refused  to  quit 
or  surrender  the  premises ;  plaintiff  brings 
ejectment;  defendant  answers,  denying, 
among  other  things,  plaintiff's  title  and  his 
own  relation  of  tenant :  held,  that  plaintiff 
is  entitled  to  recover ;  that  the  denial  of 
title  and  the  relation  of  tenant  made  de- 
fendant a  trespasser,  not  entitled  to  notice 
to  quit ;  that  no  special  demand  for  pay- 
ment of  rent  was  necessary  to  work  a  for- 
feiture; that  defendant  could  not  deny 
title  and  yet  claim  the  benefit  of  holding 
in  subordination  to  it.  Smith  v.  Ogg  Shaw^ 
16  Cal.  89;  92. 


V.  Against  an  Agent. 

7.  In  an  action  to  recover  money  re- 
ceived by  a  person  acting  as  agent,  he 
cannot  be  arrested  without  showing  some 
fraudulent  conduct  on  his  part,  or  a  de- 
mand on  him  by  the  principal  and  a  refu- 
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Bal  bj  him  to  pay.  An  arrest  in  such  case 
is  prohibited  by  section  fifteen,  article  firsts 
of  the  constitution.  Mc  parte  ffoldforth, 
1  Cal.  440. 

8.  On  an  action  against  an  agent  for 
not  accounting,  etc.,  a  request  to  account 
and  pay  over  must  be  alleged  in  the  com- 
plaint, and  proved  at  the  triaL  BushneU 
Y.  Mc  GauUsy^  7  Cal.  422. 

9.  The  rule  in  relation  to  factors  or  con- 
signees is  well  settled,  that  they  are  not 
liable  to  an  action  until  a  demand  or  in- 
structions to  remit  Kane  v.  Caok^  8  CaL 
457. 

10.  Where  a  defendant  contracted  with 
a  factor  who  was  in  his  debt  for  certain 
goods,  but  before  he  took  them  away  was 
informed  that  a  portion  of  them  belonged 
to  another,  his  taking  such  portion  was  an 
unlawful  assumption  of  ownership  and  a 
conversion  of  the  property,  and  no  demand 
was  necessary  previous  to  bringing  suit 
Scriher  v.  AfasteUy  11  Cal.  806. 

11.  In  suit  against  an  agent  for  fraudu- 
lently appropriating  money  of  plaintiff, 
defendant  cannot,  on  the  trial,  object  that 
the  person  making  the  demand  on  him 
before  suit  did  not  exhibit  his  authority  so 
to  do,  unless  defendant  questioned  his  au- 
thority at  the  time  of  demand.  Baxter 
V.  McKinlayy  16  Cal.  77. 

12.  Where  plaintiff  deposits  money 
with  defendant,  to  be  loaned  out  from  time 
to  time,  the  interest  to  be  collected,  and 
principal  and  interest  held  by  him  for 
plaintiff  until  called  for,  there  is  a  contin- 
uous trust,  and  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  defend- 
ant until  after  demand  made  by  plaintiff. 
Baker  Y.  Joseph^  16  CaL  176. 


VI.  On  a  Prohissort  Note. 

18.  By  the  statute  concerning  notaries 
public,  notes  are  made  protestable ;  and 
the  protest  of  a  notary  is  expressly  made 
evidence  of  demand  and  nonpayment  of 
notes  as  well  as  bills.  OanTioUt/  v.  Good- 
totn,  5  Cal.  221. 

14.  Where  payment  by  the  maker  to 
the  endorser  is  relied  upon  as  an  excuse 
for  want  of  demand  and  notice,  it  must  be 
pa3rment  directly  and  specifically  for  the 
note,  and  not  as  security  for  all  transac- 


tions in  the  aggregate.     Van  Harden  v. 
Buckley,  5  Cal.  284. 

15.  A  demand  upon  the  makers  of  a 
note  was  made  at  maturity,  but  the  notice 
to  the  endorsers  stated  the  demand  to  have 
been  made  on  a  day  subsequent  to  matu- 
rity :  held,  that  such  notice  was  insuffioent 
to  bind  the  endorsers.  Tevit  v.  Woodj  5 
Cal.  894. 

16.  The  presentment  and  demand  of 
commercial  paper  having  days  of  grace 
must  be  made  within  reasonable  hours  of 
the  last  day  of  grace.  For  the  purpose 
of  fixing  the  liability  of  endorsers,  the 
note  or  bill  is  payable  on  demand  at  any 
time  within  those  hours.  McFarland  y. 
Pico,  8  Cal.  631. 

17.  In  this  State  the  English  rule,  that 
where  a  place  of  payment  is  named  in  a 
bill  of  exchange  or  promissory  note  it  is 
a  substantial  contract,  is  not  adopted,  and 
it  is  not  necessary  to  allege  and  prove  a 
demand  at  the  place  specified.  Montgom- 
ery y.  TuU,  11  Cal.  827,  overruling  Wild 
v.  Van  Valkenburgh,  7  CaL  167. 

18.  An  endorser,  after  maturity  of  a 
promissory  note,  is  entitled  to  demand  and 
notice  of  nonpayment  before  he  is  liable 
to  pay.     Beebe  v.  Brooks^  12  Cal.  311. 

19.  The  law  requires  a  demand  of  a 
promissory  note  to  be  made  within  a  reas- 
onable time,  and  notice  of  nonpayment 
must  be  reasonably  given.     lb. 

20.  Where  a  note,  due  January,  1857, 
was  endorsed  by  the  payee  to  the  present 
holder,  November  26th9  1858,  and  he, 
November  29th,  1858,  demanded  payment 
of  the  maker,  and  verbally  notified  the 
endorser  of  such  demand,  and  that  he 
would  be  held  on  his  endorsement,  it  is  no 
objection  to  the  notice  that  it  did  not  state 
the  time  of  demand.  The  demand  was 
good  if  made  within  a  reasonable  time, 
and  before  the  notice  otherwise  as  to  notes 
endorsed  before  maturity.  In  such  case, 
the  notice  must  state  the  time  of  demand. 
Thompson  v»  Williams,  14  Cal.  163. 

21.  K  much  time  intervenes  between 
demand  and  notice  in  transfers  after  ma- 
turity, the  question  may  arise  whether  the 
delay  has  not  released  the  endorser,     /ft. 

22.  A  notice  by  the  holder  that  he 
^had  demanded  payment  of  that  note," 
implies  that  payment  was  demanded  of 
the  person  liable  to  pay,  to  wit:  the 
maker;  and  the  declaration  that  he  in- 
tended to  look  for  payment  to  defendant) 
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the  endorser,  implies  the  fact  of  nonpaj- 
ment     Ih,  164. 

23.  An  endorser  of  a  note  payable  on 
demand,  no  demand  being  made  until 
thirteen  months  after  the  endorsement  to 
plaintiff,  is  prima  facie  not  liable.  The 
delay  is  unreasonable.  Jerome  v.  Steh- 
Uiu,  14  Cal.  458. 

24.  In  such  case,  facts  to  excuse  the 
delay  are  an  essential  part  of  the  com- 
plaint, and  if  not  averred  therein,  it  is  in- 
sufficient.    Ih. 


YIL   On  a  Claim  against  an  Estate. 

25.  The  failure  of  the  plaintiff  to  al- 
lege in  his  complaint  in  an  action  on  a 
dum  against  an  estate,  its  presentation  to 
and  rejection  by  the  administrator,  is  an 
objection  that  the  complaint  does  not  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion. EUiten  v.  BaUeek,  6  Cal.  863; 
Fa&ner  v.  Fofsam,  6  Cal.  412 ;  Benisch 
V.  Parterj  10  Cal.  560. 


Vm.    Of   Pkopertt  unlawfully 

TAKEN. 

26.  Where  the  defendant  contracted 
with  a  factor,  who  was  in  his  debt,  for 
certain  goods,  but  before  he  took  them 
awaj  was  informed  that  a  portion  of  them 
belonged  to  another,  his  taking  such  por- 
tion was  an  unlawful  assumption  of  own- 
ership and  a  conversion  of  the  property, 
and  no  demand  is  necessary  previous  to 
bringing  suit.  Sdriber  v.  Mcuten,  11  Cal. 
806. 


l»  Bjf  im  Officer  of  the  Law, 

27.  In  an  action  against  a  sheriff  by 
A  for  seizing  the  property  of  A  on  an 
execution  against  B:  held,  that  no  de- 
mand was  necessary  before  bringing  suit, 
if  the  officer  was  previously  informed  of 
the  claim.    LedUy  v.  HaySy  1  Cal.  161. 

28.  An  officer  attaching  goods  under 
dvil  process  is  entitled  to  notice  of  the 
claim  of  a  third  party  to  the  goods,  and  a 
demand  for  them,  or  he  is  not  liable  in 


damages  to  such  party  for  such  seizure 
and  detention.  Taylor  v.  Seymour^  6  Cal. 
514;  Daumiel  v.  Gorham,  6  Cal.  44; 
Kiiley  V.  Scannelly  1 2  Cal.  75. 

29.  Where  the  seizure  of  property  is 
originally  acquired  by  a  tort,  no  demand 
previous  to  the  institution  of  suit  for  its 
recovery  is  necessary.  Paige  v.  (/NecU, 
12  Cal.  495. 


^^^k^M^^^^/^^^S^^h^^^'^^^^^'N^^W^^^ 
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1.  Where  a  vessel  is  seized  and  de- 
tained by  a  revenue  officer  of  the  United 
States,  the  charterer  cannot  be  made  lia- 
ble for  demurrage  during  the  period  of 
such  detention.  Brooke  v.  Afintumy  1  Cal. 
483. 

2.  If  under  a  charter  party,  a  vessel  is 
seized  by  custom  house  officers,  the  ques- 
tion should  be  settled  whether  the  seizure 
were  legal,  and  if  occasioned  by  any  act 
or  neglect  on  the  part  of  the  master,  the 
owners  would  be  entitled  to  freight,  sub- 
ject to  a  deduction  for  damages  for  the  de- 
lay; but  they  could  not  recover  for  de- 
murrage. If  the  seizure  were  legal  and 
occasioned  by  any  act  or  neglect  on  the 
part  of  the  freighters — as  neglecting  to 
pay  duties — then  the  owners  can  recover 
full  freight,  and  perhaps  demurrage.  lb, 
485. 
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4.  That  there  is  a  defect  of  parties. 

5.  That  several  causes  of  action  have  been 

improperly  united. 

6.  That  the  Complaint  does  not  state  facts 

sufficient  to  constitute  a  cause  ef  ae- 
tion. 


I.  Ik  general. 

1.  A  demurrer  ^  that  the  court  has  no 
jurisdiction  either  of  the  persons  of  the 
defendants  or  of  the  subject  of  the  action/' 
and  *^that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion," is  sufficiently  explicit,  under  the  rule 
of  construction  adopted  by  the  courts  of 
this  State.  UUissen  v.  HaUeck,  6  Cal. 
393. 

2.  Unless  the  alleged  defect  in  the 
pleading  can  be  included  under  one  or 
more  of  the  causes  of  demurrer  laid  down 
in  the  code,  a  demurrer  cannot  be  sus- 
tained.    HerUich  v.  Porter y  10  Cal.  558. 


ing  a  demurrrer  to  an  indictment 
pU^.M  F(mg,  12  Cal.  424. 


Peo- 


n.  Admits  the  facts  in  the  Com- 


plaint. 


3.  A  demurrer  in  effi^ct  admits  the 
truth  of  the  facts  alleged.  Selkirk  v.  Sup. 
of  SacramevUo  County,  3  CaL  326;  7\u>l- 
umne  Water  Co,  v.  Chapman,  8  Cal.  397 ; 
HaUeck  v.  Mixer,  16  CaL  578. 


in.  No  Demurrer  necessary  to  a 

DEFECTIVE   BlLL    IN    ChANCERT. 

4.  Where  a  bill  in  chancery  shows  on 
its  face  that  the  plaintiff  is  not  entitled  to 
relief,  the  defect  may  be  taken  advantage 
of  in  the  appellate  court,  even  though  no 
demurrer  be  filed.  White  v.  FrcUt,  13 
Cal.  525 ;   Gregory  v.  Ford,  14  Cal.  143. 


lY.  Appeal  from  a  Demurrer. 

5.  No  appeal  can  now  be  taken  before 
final  judgment  from  a  mere  decision  on  a 
demurrer.     Moraga  v.  Emeric,  4  CaL  303. 

6.  No  appeal  lies  to  the  supreme  court 
from  an  order  of  the  court  below  overrul- 


y.  In  Criminal  Cases. 

7.  The  insofficieucy  of  an  indictment 
should  be  taken  advantage  of  by  demur- 
rer. People  V.  Joseph*,  7  CaL  130 ;  PeO' 
pU  V.  Apple,  7  CaL  290. 

8.  No  appeal  lies  to  the  supreme  court 
from  an  order  of  the  court  below  overrul- 
ing a  demurrer  to  an  indictment.  People 
V.  Ah  Fong,  12  Cal.  424. 

9.  Demurrer  to  an  indictment  for  per- 
jury being  sustained,  the  district  attorney 
took  no  exception,  but  moved  for  and  ob- 
tained an  order  submitting  the  case  to  an- 
other grand  jury.  Subsequently  the  peo- 
ple appeal  from  the  order  sustaining  the 
demurrer :  held,  that  the  failure  to  except 
and  taking  this  order  was  an  acquiesoenoe 
in  the  judgment  on  demurrer,  and  a  waiver 
of  any  right  to  appeaL  People  v.  flPoof- 
ter,  16  Cal.  435. 


VI.  In  Quo  Warranto. 

10.  If  the  complaint  in  quo  warranto 
be  defective  in  alleging  that  defendant  is 
in  possession  of  the  office  without  lawful 
authority,  the  defect  must  be  reached  by 
special  demurrer.  People  v.  Woodbury, 
14  Cal.  45. 

11.  In  quo  warranto  for  an  alleged 
usurpation  of  the  office  of  pilot  for  the 
port  of  San  Francisco,  the  complaint  avers 
that  defendants  hold,  use,  exercise,  usurp 
and  enjoy  the  office  without  a  license,  and 
also  contains  allegations  as  to  the  right  of 
relator  to  the  office :  held,  that  these  alle- 
gations as  to  relator's  right  cannot  be 
reached  by  general  demurrer,  the  com- 
plaint being  good  as  against  the  defend- 
ants ;  that  they  are  not  interested  in  the 
question  as  to  the  rights  of  relator,  but 
only  in  the  determination  of  their  own 
right  to  the  office.  People  v.  Alhott,  16 
Cal,  364. 


VEL  Waiver  op  Demurrer. 
12.  When  a  demurrer  to  a  complaint  is 
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pat  in  and  then  overruled,  and  the  defend- 
ant answers,  the  answer  is  a  waiver  of  the 
demurrer.*  De  Boom  v.  Priestly^  1  Cal. 
107;  Pierce  v.  Miivtum,  1  Cal.  471; 
Brooks  V.  Mlniumy  1  Cal.  481. 

13.  Where  a  demurrer  is  sustained  and 
plaintiff  amends  bj  making  two  counts 
instead  of  one,  he  cannot  after  the  trial 
complain  of  error  in  sustaining  the  demur- 
rer. He  should  have  gone  to  trial  on  the 
pleadings  where  the  judgment  on  demur- 
rer left  them.  Gale  v.  Tuolumne  Water 
Co^  14  Cal.  28. 

14.  Although  it  does  not  appear  from 
the  record  on  appeal  that  a  demurrer  to 
the  comphunt  was  formally  disposed  of, 
jet  if  it  does  appear  in  the  statement  that 
one  of  the  errors  relied  on  is  ^'  the  ruling 
of  the  court  on  demurrer,  and  that  the 
same  should  have  been  sustained  '^  and  if 
the  appellant  went  to  trial  without  insist- 
ing on  a  disposition  of  the  demurrer,  he 
cannot  object  in  the  supreme  court  that 
the  demurrer  was  not  formally  disposed 
o£     I}e  Leon  y.  Higuera^  15  CaL  494. 


the  proper  remedy.     Watts  v.  Whitty  13 
Cal.  324. 


Yin.  Whek  a  Demubbeb  is  impropeb. 

15.  Objections  to  a  complaint,  when 
they  arise  from  matters  of  form,  are  not 
subject  of  a  demurrer.  Otero  v.  Bullard, 
3  Cal.  189. 

16.  Unless  defects  are  alleged  as  the 
grounds  of  a  demurrer,  the  party  cannot 
avail  himself  of  it.  When  the  grounds 
of  a  demurrer  are  either  technical  or  other- 
wise unsubstantial,  no  effect  will  be  given 
them.     MonUfiori  v.  Bngelsy  3  Cal.  434. 

17.  Objections  to  the  prayer  of  a  com- 
plaint cannot  be  taken  by  demurrer.  Bol- 
Hns  Y.  Forbes,  10  CaL  300. 

18.  The  want  of  any  averment  of  spec- 
ial damage  in  a  complaint  could  not  be 
reached  by  demurrer.  Mc  Carty  v.  Beach, 
10  CaL  464. 

19.  It  is  no  ground  of  demurrer  to  a 
complaint  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.  Nelson 
T.  Highland,  13  Cal.  75. 

20.  Where  a  suit  for  real  estate  is 
brought  in  the  wrong  county,  a  motion  to 
change  the  venue,  and  not  demurrer,  is 


IX.  Judgment  upon  Demubbeb. 

21.  A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  subsequent  action.  It 
«  only  80  where  it  detenninea  the  merits 
of  the  case.  Robinson  v.  Howaard,  5  Cal. 
429. 

22.  Where  the  answer  shows  that  the 
demurrer  was  to  the  validity  of  the  con- 
tract which  gave  rise  to  the  claim,  and  this 
averment  is  found  to  be  true,  the  judgment 
upon  demurrer  is  a  bar  to  the  suit.     lb, 

23.  When  a  final  judgment  or  demur- 
rer to  the  complaint  sustaining  the  demur- 
rer is  reversed,  the  plaintiff  has  a  right  to 
amend  on  application  to  the  court  below. 
Phelan  v.  Supervisors  of  San  Francisco 
County^  9  CtJ.  16. 

24.  Where  a  record  shows  that  a  de- 
murrer was  interposed  to  the  complaint, 
and  was  sustained  by  the  court,  and  after- 
wards, during  the  same  term,  a  judgment 
was  rendered  in  favor  of  the  plaintiff,  the 
court  will  not  presume  that  the  order  sus- 
taining the  demurrer  was  set  aside  by  the 
court  before  judgment  was  rendered.  SeO" 
ver  V.  Gay,  9  Cal.  565, 

25.  It  is  error  to  render  final  judgment 
on  demurrer  to  plaintiff's  complaint. 
Where  the  complaint  is  defective  the  court 
should  sustain  the  demurrer  with  leave  to 
the  plaintiff  to  amend  his  complaint ;  and 
if  the  plaintiff  then  declines,  judgment 
final  should  be  given.  Gallagher  v.  Be- 
laney,  10  Cal.  410. 

26.  Where  a  demurrer  to  a  complaint 
is  overruled,  and  an  application  subse- 
quently made  for  leave  to  file  an  answer, 
the  allowance  of  the  application  rests  in 
the  discretion  of  the  court  subject  to  re- 
view in  case  of  its  arbitrary  or  unreason- 
able exercise.  Thornton  v.  Borland,  12 
Cal.  439. 

27.  If,  after  the  demurrer  to  a  com- 
plaint sustained,  defendant  does  not  offer 
to  amend,  final  judgment  against  him  will 
not  be  disturbed.  Smi(h  v.  Treka  Water 
Oo^  14  Cal.  201. 


*TteM  deeWoM  wen  made  when  tbe  code  permitted  ap- 
Bcale  flrom  en  tnterlocetorr  order,  which  wu  reatrlcted  hj 
SeamaedmamefiaM.  SeeBote,p.W. 
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X.  Special  Demurber. 
1.   In  General 

28.  A  complaint  was  filed  to  compel  a 
copartnership  account,  and  contained  suf- 
ficient to  call  upon  the  defendants  for  an 
account  as  to  a  particular  branch  of  their 
business,  but  was  in  other  respects  inarti- 
ficially  drawn  and  insufficient ;  a  demurrer 
was  filed  to  the  whole  complaint  and  over- 
ruled.    Young  v.  Pearson,  1  Cal.  448. 

29.  A  demurrer  to  the  whole  declara- 
tion, when  some  of  the  counts  are  good, 
should  be  overruled.  Whiting  v.  Ifeslep, 
4  Cal.  330 ;  Weaver  v.  Conger,  10  Cal. 
237 ;  Phelps  v.  Owen,  11  Cal.  23 ;  Boles 
y.  Weifenback,  15  Cal.  144. 


2.  Jurisdiction. 

30.  Demurrer  to  the  jurisdiction  of  a 
court  of  general  jurisdiction  lies  only 
where  the  want  of  jurisdiction  appears  af- 
firmatively on  the  face  of  the  complaint. 
Otherwise,  of  courts  of  limited  and  special 
jurisdiction  ;  there,  every  fact  essential  to 
confer  jurisdiction  must  be  alleged.  Doll 
y.  Feller,  16  Cal.  483. 


3.   Another  action  pending   between   the 
same  parties  for  the  same  catLse. 

31.  When  a  bill  disclosed  that  the  same 
subject  matter  had  been  litigated  between 
the  same  parties  in  a  prior  suit,  and  that 
in  the  said  suit  the  plaintiff  in  this  suit 
had  set  up  the  same  equity  which  he 
claims  by  this  bill,  the  bill  was  held  bad 
on  demurrer,  and  was  ordered  to  be  dis- 
missed.    JBamett  v.  Richey,  3  Cal.  327. 


4  That  there  is  a  defect  of  parties^ 

32.  A  defendant  may  demur  if  there  is 
a  misjoinder  ;  for  the  woi'ds,  "  defects  of 
parties  "  in  the  code  mean  a  defect  in  the 
complaint  by  reason  of  too  many  or  too 
few  parties.  Rowe  v.  Chandler j  1  Cal. 
174. 


33.  The  objection  to  a  defect  of  parties 
should  be  taken  by  demurrer,  or  it  mast 
be  deemed  to  have  been  waived  and  could 
not  then  be  raised  at  the  trial.  Sampson 
V.  Shaeffer,  3  Cal.  202 ;  Wamer  v.  Wilr 
son,  4  Cal.  313  ;  Beard  v.  Knox,  5  Cal. 
257  ;  Oliver  v  Walsh,  6  Cal.  456 ;  Tissat 
V.  TTirochnarton,  6  Cal.  473 ;  McKune  ▼. 
Mc  Garvey,  6  Cal.  498 ;  Andrews  v.  Mokd- 
umne  HiU  Co.,  7  Cal.  334;  Alvarez  ▼. 
Brannan,  7  Cal.  510 ;  Jhrnn  v.  Tozer^ 
10  Cal.  170 ;  Matt  v.  Smith,  16  Cal.  557. 

34.  An  allegation  in  the  answer  that 
the  debt  sued  for,  if  due  at  all,  is  due  to 
the  plaintiff  and  another  as  partners,  can- 
not be  treated  as  a  demurrer.  Andrews 
V.  Mokelumne  HiU  Co.,  7  Cal.  334. 

35.  Where  a  mortgage  is  given  to  se- 
cure the  separate  debts  of  several  persons 
as  mortgagees,  and  the  bill  against  one 
avers  the  other  mortgagees  are  no  Icmger 
interested  and  are  not  parties,  demurrer 
for  defect  does  not  lie.  Tyler  v.  Treha 
Water  Co.,  14  Cal.  217. 

36.  If  several  causes  of  action  are  im- 
properly united  in  the  same  action,  the 
objection  must  be  taken  by  answer  or  de- 
murrer, or  it  will  be  deemed  to  have  been 
waived.  Macondray  v.  Simmons,  1  CaL 
395. 

37.  A  demurrer  to  a  compliunt  on  the 
ground  that  it  seeks  a  remedy  at  law,  and 
also  seeks  for  equitable  relief,  is  bad. 
Gates  V.  Kieff,  7  Cal.  125 ;  Marius  v. 
BickneO,  10  Cal.  224 ;  Weaver  v.  Conger, 
10  Cal.  237 ;  RoUins  v.  Forbes^  10  CaL 
300. 

38.  Where  in  a  complaint  the  law  and 
equity  are  inseparably  mixed  together,  it 
would  be  demurrable.  Gates  v.  Kieff,  7 
Cal.  125. 

39.  An  objection  that  different  canses 
of  action  have  been  improperiy  joined,  is 
waived  by  the  failure  of  defendants  to  de- 
mur.    Marius  v.  BtckneU,  10  CaL  224. 

40.  The  union  in  one  count  of  a  com- 
plaint of  an  allegation,  that  defendants 
*'  have  wrongfully  built  dams  and  flumes 
across  said  Mormon  creek  *  *  *  so  as  to 
turn  the  water  of  said  creek  out  of  its 
natural  channel,''  etc,  and  thus  divert  it 
from  plaintiff,  with  an  allegation  that  de- 
fendants ^  have  constructed  gates,  etc,  in 
their  said  dams  and  flumes,  which  they 
*  *  *  hoist  for  the  purpose  of  <dearing 
out  said  dams  and  flumes  of  slum,  stone 
and  graveV  the  aoeomulatiaii  of  whieh 
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renders  the  water  useless  to  plaintiff,  does 
not  make  the  complaint  demurrable,  on 
•the  ground  that  it  unites  several  distinct 
causes  of  action  in  one  count.  Gale  v. 
Tmdumne  Water  Co.y  14  Cal.  28. 

41.  The  improper  joinder  of  several 
causes  of  action  can  only  be  taken  advan- 
tage of  by  demurrer.  Clark  v.  BayreaUj 
14  Cal.  638. 


t,  I%at  the  Complaint  does  not  ttate  facte 
.  st^jfictent  to  constitute  a  cause  of  action, 

42.  Where  a  declaration  states  a  con- 
dition precedent,  and  fails  to  aver  a  per- 
ibnnaDce,  the  defect  must  be  urged  before 
verdiet  on  demurrer.  Happe  v.  Stautj  2 
CaL  461. 

43.  To  enable  a  plaintiff  in  equity  to 
subject  the  assets  of  an  absent  debtor  to 
tiie  payment  of  a  claim,  he  must  show  that 
he  is  without  a  remedy  in  law,  and  if  the 
bill  discloses  such  a  remedy,  it  will  be  dis- 
missed upon  demurrer.  Lupton  v.  Lup- 
lem,  3  CaL  121. 

44.  A  declaration  setting  forth  that 
phuntHT  had  purchased  a  quantity  of  goods 
from  W.  &  P.,  ^  then  and  there  acting  as 
agent  of  the  defendant,**  is  only  another 
form  of  declaring  that  he  had  purchased 
from  the  defendant,  and  is  sufficiently  cer- 
tain to  prevent  any  misapprehension  of 
its  meaning,  and  is  good  on  demurrer. 
Cochran  v.  Goodmany  3  Cal.  245. 

45.  In  an  action  to  recover  damages,  by 
the  owner  of  a  licensed  ferry,  against  a 
party  alleged  to  have  run  a  ferry  within 
the  limits  prohibited  by  law,  it  was  held, 
that  the  complaint  should  have  alleged 
that  defendant  ran  his  ferry  for  a  fee  or 
reward,  or  the  promise  or  expectation  of 
%  or  that  he  ran  it  for  other  than  his  own 
personal  use  or  that  of  his  family,  and  the 
omission  of  those  allegations  was  fataL 
Hanmm  v.  Weh^  3  Cal.  237. 

4€.  Where  the  complaint  alleged  that 
in  September,  1849,  plaintiff  settled  on  a 
traet  of  land,  ^  the  same  being  public  hind 
of  the  United  States,**  that  subsequently 
H.,  a  foreigner,  built  a  house  and  occu- 
pied a  portion  oi  the  tract,  and  now  that 
IL's  execator  is  offering  the  same  for  sale, 
and  plaintiff  prays  for  an  injunction  and 
damages  for  the  occnpatioQ :  held,  that  the 
26 


complaint  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  O  Conner  v. 
CorbeU,  3  Cal.  371. 

47.  l?he  statute  does  not  require  an 
allegation  in  the  complaint  of  possession ; 
an  averment  that  the  premises  are  unlaw- 
fully withheld  from  the  plaintiff  is  some- 
what general;  yet  not  insufficient  in  a 
justice's  court,    except    upon   demurrer. 

Otimise  v.  CargMU,  4  Cal.  122. 

48.  An  objection  that  sureties  sued  on 
are  not  promissory  notes  must  be  taken 
advantage  of  by  demurrer ;  and  a  demur- 
rer having  been  filed  without  pointing 
out  this  objection,  it  must  be  considered 
waived.    PowiU  v.  Ross^  4  Cal.  198. 

49.  An  omission  to  allege  delivery  in  a 
suit  on  a  bond  can  be  taken  advantage  of 
only  on  demurrer,  or  the  defect  is  cured 
by  a  verdict  Garcia  v.  Satrustemiy  4 
Cal.  244. 

50.  Though  a  plea  would  be  bad  upon 
demurrer,  yet  if  no  objection  be  taken  at  the 
time,  and  the  cause  be  submitted  to  i| 
referee,  the  defect  of  the  plea  is  not  suffic- 
ient reason  to  set  aside  the  report.  Ritchie 
V.  Davisj  5  Cal.  454. 

51.  A  complaint  for  money  had  and 
received,  which  fails  to  allege  a  demand, 
is  bad  on  demurrer.  Reina  v.  CrosSj  6 
Cal.  31. 

52.  Where  a  complaint,  though  de- 
fective, states  facts  sufficient  to  constitute 
a  cause  of  action,  the  objections  to  it 
should  have  been  taken  by  demurrer. 
Greenfield  v.  Steamer  GunneUy  6  Cal.  68. 

53.  Prima  facie,  the  governor  of  Cali- 
fornia, under  the  Mexican  domain,  had 
the  power  to  make  a  gprant  of  mission 
lands  to  an  individual,  and  a  demurrer  to 
a  complaint  setting  forth  such  a  grant,  on 
the  ground  of  want  of  authority  in  the 
governor,  is  not  sustainable.  Den  v.  Den^ 
6  Cal.  82. 

54  The  failure  of  the  plaintiff  to  allege 
in  his  complaint,  in  an  actioaupon  a  daim 
against  an  estate,  its  presentation  to  and 
rejection  by  the  administrator,  is  an  objec- 
tion that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
EUisen  y.  HdUeek,  6  Cal.  393 ;  Fa&ncr  y. 
Folsom,  6  CaL  412;  ffentsch  y.  Porter, 
10  Cal.  558. 

55.  The  statute  providing  that  no  per- 
son shall  sue  a  county,  unless  the  chum 
has  been  first  presented  to  the  board  of 
supervisors,  and  been  by  them  rejected ; 
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•this  fact  must  appear  in  the  complaint,  or 
it  is  demurrable.  Mc  Conn  y.  Sierra 
County,  7  Cal.  123.    . 

56.  A  complaint  •alleging  that  the  de- 
fendant sold  to  plaintiffs  a  certain  share  of 
•fruit  growing  in  an  orchard,  and  after  the 
-sale  executed  a  guarantee  that  the  share 

of  the  plaintiff  should  be  at  his  disposal, 
.and  further  alleging  a  demand  for  the 
same,  and  refusal  to  dehver,  is  demurra- 
ble, as  it  should  contain  an  assignment  of 
the  breach  of  the  contract  or  guarantee. 
Dabavich  v.  JSmertc,  7  Cal.  212. 

57.  Where  the  payment  of  a  promis- 
sory note  is  by  agreement  of  parties  made 
conditional  upon  the  payment  by  the  payee 
of  a  certain  del^t  of  the  payor,  such  pay- 
ment is  a  condition  precedent  to  plaintiff's 
right  to  recover  on  the  note,  and  must  be 
averred  in  the  complaint  to  have  been 
made,   or  it  is   demurrable.     Rogers  v. 

:  Cody,  8  Cal.  324. 

58.  Where  it  appears  upon  the  face  of 
a  complaint  that  the  suit  is  barred  by  the 

•statute  of  limitation,  the  defendant  may 

•  demur.  Sublette  v.  Finney,  9  Cal.  425 ; 
Barringer  v.  Warden,  12  Cal.  314. 

59.  In  an  action  on  an  undertaking 
executed  to  release  property  from  attach- 
ment, the  complaint  should  allege  that  the 
property  was  released  upon  the  delivery 

•of  the  undertaking,  or  it  is  demurrable. 
Willianuan  v.  Blatttm,  9  Cal.  501. 

60.  Where  an  answer  disclosed  the  fact 
.  that  the  contract  was  not  in  writing ;  but 

it  also  averred  acts  of  part  performance, 
which  took  the  contract  out  of  the  opera- 
tion of  the  statute,  it  is  not  demurrable. 
Arguello  v.  ^dinger,  10  Cal.  160. 

61.  The  averment  in  a  complaint  that 
the  plaintiff  is  the  owner  of  the  note  and 
mortgage,  is  a  sufficient  answer  to  a  de- 
.  murrer,  on  the  ground  that  it  does  not  ap- 
pear by  the  complaint  that  the  plaintiff  is 
the  holder  of  the  note.  HoUins  y.  Forbes, 
10  Cal.  299. 

62.  A  count  in  the  ordinary  form  of 

•  counts  of  indebitatus  assumpsit  for  goods 
sold  and  delivered,  and  money  paid  and 

•  expended,  is  sufficient  under  our  system  of 
practice,  and  not  demurrable.  IVeebom 
v.  Glazer,  10  Cal.  338. 

63.  The  ground  of  demurrer  ''that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  is  confined 
to  those  cases  in  which  no  case  of  action 
at  all,  as  against  the  defendants,  arises 


from  the  complaint.     Summers  v.  Fctriskj 
10  CaL  350. 

64.  Any  defect  apparent  upon  the  face 
of  the  complaint,  which  will  defeat  the 
present  right  to  recover  in  whole  or  in 
part,  will  be  a  good  ground  of  demurrer. 
Bentsch  v.  Porter,  10  CaL  560. 

65.  Upon  plaintiff's  statement  of  bis 
case,  the  court  intimates  that,  conceding 
the  facts,  he  cannot  recover;  and  the 
plaintiff  then  offers  to  prove  his  allega- 
tions; whereupon  defendant  admits  they 
could  be  proved,  and  demurs  to  the  evi- 
dence: held,  that  this  is  not  a  demurrer 
to  the  evidence.  It  is  rather  deciding  the 
case  on  the  demurrer,  as  on  demurrer  to 
the  complaint,  or  as  on  motion  ibr  nonsuit. 
Snodgrass  v.  RicketU,  13  Cal.  360. 

66.  An  allegation  in  the  complaint  thai 
plaintiffs  are  the  sons  of  Joaquin  Castro, 
and  have  been  in  possession  of  the  rancho 
since  his  decease,  is,  in  the  absence  of  a 
special  demurrer,  a  sufficient  allegation  of 
heirship.     Castro  v.  ArmetH,  14  Cal.  39. 

67.  Bill  filed  by  a  judgment  creditor  of 
J.  upon  an  order  of  court  permitting  it 
against  defendants  as  executors.  Bill 
avers  that  the  will  of  deceased  directed, 
by  written  or  oral  instructions,  the  execu- 
tors to  sell  certain  cattle,  and  retain  the 
proceeds  for  the  use  and  benefit  of  J., 
after  first  discharging  his  then  debts.  That 
it  also  declared  that  he,  the  testator,  had 
made  a  secret  assignment  for  J.,  which  Uie 
executors  would  carry  into  effect  accord- 
ing to  his  instructions  when  convenient. 
Bill  charges  that  defendants  have  not  sold 
the  cattle,  but  have  converted  them  to 
their  own  use  ;  held,  that  a  demurrer  was 
properly  sustained ;  that  a  pleading  most 
be  taken  most  strongly  against  the  plead- 
er ;  and  that  there  is  no  law  giving  effect 
to  an  oral  instruction  of  a  testator  as  a 
will  or  part  of  a  will ;  and  that  the  cred- 
itor of  J.  can  have  no  more  rights  than  J. 
himself.  Sparks  v.  De  la  Guerra,  14  Cal. 
111. 

68.  In  a  suit  by  a  physician  against  a 
county  on  a  contract  for  his  services  for 
one  year  as  examining  physician  of  the 
hospital,  the  objection  that  he  is  not  a 
graduate  of  a  legally  ccmstituted  medical 
institute,  if  good  at  all,  cannot  be  taken 
by  demurrer,  unless  the  demurrer  distinct- 
ly present  the  objection.  McDamel  v. 
Tuba  County,  14  Cal.  445. 

69.  If,  in  justification  by  the   sheriff 
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onder  an  attaclmient,  judgment  and  exe- 
cation,  it  be  necessaiy  to  aver  in  the 
answer  that  the  writs  of  attachment  and 
execution  were  returned  executed  by  the 
sherifi^  still  the  omission  of  this  averment, 
though  it  might  have  been  ground  of 
demurrer,  was  no  ground  for  rejecting  all 
evidence  under  such  justification.  WaUker 
V.  Woodi,  15  Cal.  69. 

70.  A  complaint  in  ejectment,  averring 
that  plaintiff  was  in  actual  possession  of 
the  premises  by  inclosure  and  cultivation ; 
that  defendants,  on  a  certain  day,  entered 
upon  the  same,  and  ousted  the  plaintiff; 
and  that  defendant  is  still  in  possession,  is 
not  demurrable.  £ole$  v.  Weifenhcuiky  15 
Cal.  144. 

71.  Bill  avers,  in  jsubstance,  plaintiff  to 
be  holder  of  several  notes  and  mortgages 
executed  to  him  by  defendants,  H.  and 
wife,  and  that  defendant,  0*D.,  proposed 
to  plaintiff  to  buy  said  notes  and  mortgages 
for  a  certain  sum,  which  plaintiff  agreed 
to  take  ;  that  O'D.  desired,  before  closing 
the  purchase,  to  see  H.  and  wife,  and  learn 
whether  they  could  be  induced  or  com- 
pelled to  pay  the  notes ;  asked  plaintiff  for 
the  notes  and  mortgages  to  show  H.  and 
wife,  and  that  plaintiff  delivered  them  to 
him,  relying  on  his  honesty ;  that  O'D. 
saw  H.  and  wife,  who  were  illiterate,  and 
by  representing  himself*  as  the  owner  of 
the  notes,  etc,  which  he  exhibited,  by 
threatening  to  sue,  etc.,  induced  H.  and 
wife  to  give  him  an  absolute  deed  in  fee 
simple  of  the  mortgaged  premises  for  one 
hundred  dollars,  the  premises  being  worth 
many  thousands  of  dollars;  that  O'D. 
then  returned  the  notes,  etc,  declined  pur- 
chasing of  plaintiff,  and  concealed  the  fact 
of  having  a  deed  from  H.  and  wife  ;  that 
all  this  was  a  fraud  on  plaintiff;  that 
O^D.,  in  taking  said  deed,  acted  as  agent 
and  trustee  of  plaintiff,  and  for  his  benefit, 
and  should  have  taken  the  deed  in  his 
name  ;  that  in  equity  said  O'D.  ought  to 
declare  such  trust,  and  execute  a  deed  of 
the  property  to  plaintiff;  that,  on  account 
of  a  defect  in  the  record  of  one  of  the 
mortgages,  it  does  not  impart  noticej  etc, 
and  that  if  O'D.  should  sell  the  property, 
as  he  is  trying  to  do,  to  an  innocent  pur- 
chaser, such  sale  would  injure  plaintiff  irre- 
parably. Other  parties  are  made  defend- 
ants, as  claiming  some  interest  subsequent 
to  plaintiff.  Complaint  prays  for  injunc- 
tion against  O'D.,  that  trust  be  declared, 


that  he  execute  a  deed  to  plaintiff,  that 
H.'s  wife  execute  to  plaintiff  such  further 
conveyance  and  assurance  and  release  of 
equity  of  redemption  as  may  be  just  in 
satisfaction  of  said  mortgages,  and  that  all 
defendants  be  barred,  foreclosed,  etc. ;  or 
that  the  deed  by  H.  and  wife  to  O'D.  be 
declared  void  and  canceled,  and  he  be  fore- 
closed of  all  equity  of  redemption  there- 
under ;  and  if  such  deed  be  canceled,  that 
then  plaintiff  have  judgment  against  H. 
and  wife  on  said  notes ;  that  all  the  defend- 
ants be  barred,  etc,  and  premises  sold  to 
pay  the  judgment,  etc.  O'D.  demurs  that 
inconsistent  causes  of  action  are  united : 
held,  that  the  demurrer  is  not  well  taken  ; 
that  the  allegations  of  the  complaint  make 
out  a  homogeneous  case  as  against  all  the 
defendants,  to  wit :  a  right  to. enforce  the 
mortgages,  and  to  a  decree  of  foreclosure 
binding  subsequent  claimants,  of  whom 
O'D.,  by  his  purchase,  is  one,  with  notice 
of  the  mort^iges.  DeLeon  v.  Higturaj 
15  Cal.  494. 


^>^^^^i^^^^^s/w^w^>^^>^^^^/^/»^/>''>^ 
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1.  A  having  moneys  on  general  deposit 
with  B,  a  tax  for  county  purposes  was 
levied  thereon,  and  payment  demanded 
both  of  B  and  of  A:  held,  that  the  tax 
was  legal.  T%iiha  County  v.  Adanu^  7 
Cal.  37. 

See  Bailment. 


^M^S^%^«^^^^/^^^«»««S^/^>^>^^k^<i^«/S/N/^ 


DEPOSIT,  CERTIFICATE  OF. 

See  Certificate  of  Deposit. 


DEPOSITION. 

1.  Upon  a  return  to  the  writ  of  habeas 
corpus,  it  is  proper  for  the  court  to  look 
into  the  depositions  taken  before  the  com- 
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mitting  magistrate,  in  order  to  ascertain 
whether  there  is  probable  cause  to  sup- 
pose that  a  felony  has  been  committed  by 
the  prisoner.    People  v.  Smith,  1  Cal.  14. 

2.  Taking  testimony  by  depositions  is 
in  derogation  of  the  common  law,  and 
must  not  only  be  done  before  the  proper 
officer,  but  every  requirement  of  law  must 
be  complied  with.  McCann  v.  Bectch,  2 
Cal.  28 ;  Dye  v.  Bailey,  2  Cal.  384. 

3.  There  is  nothing  in  the  statute  that 
requires  exceptions  to  depositions  shall  be 
filed  before  the  time  of  trial.  The  objec- 
tion can  be  made  at  any  time  before  the 
depositions  are  read  in  evidence.  Dye  v. 
Bailey,  2  Cal.  384  $  MilU  v.  Dutdap,  3 
Cal.  96. 

4;  Proof  of  notice  to  take  a  deposition 
where  a  written  notice  was  defective  was 
held  good,  when  made  by  parol,  and  it 
conforms  substantially  to  liie  statute.  Ih. 
97. 

5.  The  depositions  of  witnesses  taken 
before  a  magistrate  upon  a  criminal  charge 
may  be  used  before  a  grand  jury.  People 
v.  Stuart,  4  Cal.  225. 

6.  The  reading  of  evidence  taken  by 
deposition,  although  done  afler  the  jury 
have  retired,  is  as  much  a  part  of  a  trial 
as  any  other  proceeding.  People  v.  JToA- 
ler,  5  Cal.  72. 

7.  An  order  to  take  testimony  by  dep- 
osition should  specify  the  notice  to  be 
given  to  the  adverse  party.  A  deposition 
taken  upon  an  oixler  without  such  specifi- 
cation, where  the  opposite  party  has  not 
had  reasonable  notice,  ought  not  to  be 
read  in  evidence.  EUis  v.  Jazyneky,  5 
Cal.  444. 

8.  Where  a  deposition  is  taken  ex  parte, 
though  afler  notice,  and  the  witness  is 
therefore  not  subjected  to  a  cross-examin- 
ation, the  language  used  by  him  will  be 
suspiciously  regarded,  and  only  a  very  lit- 
eral interpretation  given  to  it.  Spring  v. 
HiU,  6  Cal.  18. 

9.  A  deposition  taken  before  an  exam- 
ining magistrate,  on  the  preliminary  ex- 
amination of  a  person  charged  with  the 
commission  of  a  felony,  is  not  admissible 
on  his  trial,  because  the  magistrate  is  not 
authorized  or  required  to  take  it,  and  be- 
cause taken  before  the  defendant  was  held 
to  answer.     People  v.  Garrett,  6  Cal.  204. 

10.  It  is  no  ground  for  the  exclusion  of 
a  deposition  that  it  was  noticed  to  be  taken 
before  the  county  judge,  but  was  taken 


before  the  county    derk.      WUU€tm$  r. 
Chadboume,  6  Cal.  561. 

11.  Notice  of  the  time  and  place  hay- 
ing been  given,  it  is  a  matter  of  small  im- 
portance who  took  the  deposition,  partacu- 
larly  in  view  of  the  inconvenience  and 
delay  which  would  result  from  a  difiTerent 
rule.    Ih, 

12.  A  certificate  to  a  depositkin  must 
state  that  the  deposition  was  read  to  the 
witness  before  signing ;  it  must  set  forth 
an  actual  compliance  with  all  the  require- 
ments of  the  statute.  The  admission  of 
hearsay  testimony  to  a  fact  admitted  by 
both  parties,  is  not  error.     Ih. 

13.  There  is  no  appeal  from  an  order 
refusing  to  issue  a  commission  to  take  tes- 
timony by  deposition.  People  ▼.  StiUman, 
7  Cal.  118. 

14.  A  deposition  of  <me  of  the  defend- 
ants, introduced  by  plaintiff  on  trial,  may 
be  introduced  by  the  defendants  on  a  new 
trial.     Turner  v.  McIJhaney,  8  CaL  579. 

15.  When  the  deposition  of  a  witaeas 
is  taken,  objections  to  his  competency 
must  be  taken  at  the  time,  and  not  re- 
served till  the  trial,  or  they  will  be  deemed 
wuved.     Jones  v.  Love,  9  Cal.  70. 

16.  Where  a  rule  of  the  district  court 
requires  three  days  written  notice  of  ex- 
ceptions to  depositions,  if  they  are  re- 
turned and  filed  with  the  derk  that  length 
of  time  before  trial,  and  such  nodce  is  not 
given  on  the  first  trial,  the  depositions  may 
be  admitted  on  the  second  trial,  though  it 
took  place  the  day  after  the  first  triai 
The  party  was  in  default  in  not  giving  the 
notice  before  the  first  triaL  Myert  v. 
Casey,  14  Cal.  543. 

17.  If  part  of  the  deposition  be  liable 
to  the  exception  of  hearsay,  this  goes  only 
to  the  rejection  of  that  part,  and  the  ob- 
jection should  be  taken  at  the  hearing. 
Ih.  544. 

18.  Where  such  rule  of  a  district  court 
requires  the  notice  as  above,  unless  the 
exceptions  appear  on  the  face  of  the  dep- 
ositions, the  meaning  is  that  the  objection, 
not  the  objectionable  matter,  must  appear 
on  the  &ce  of  the  complaint     Ih. 

19.  The  deposition  of  a  surveyor  who 
ran  the  boundary  lines  of  a  grant,  taken 
in  one  action,  is  admissible  in  another  ac- 
tion between  different  parties  as  heareay 
evidence  upon  the  location  <ji  such  lines 
after  his  death.  Morton  Y.Folger^  15 
Gal.  278. 
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20.  There  were  pending  before  the  board 
of  U.  S.  hind  commissioners  three  cases — 
No.  558,  Nos.  45  and  812.  The  claimants 
in  558  entered  into  a  written  agreement 
with  v.,  the  cbiimant,  and  B.  his  attorney 
of  record,  in  cases  Nos.  45  and  812,  by 
which  the  former  agreed  to  pay  to  V.  a 
certain  portion  of  the  proceeds  of  the 
sales  of  that  portion  of  the  claim  No.  558, 
known  as  the  Miranda  claim,  the  parties 
agreeing  to  appoint  an  agent  to  go  on  and 
Duke  sales.  Contemporaneous  with  this 
agreement  was  another  between  the  same 
parties,  by  which  V.  and  B.  agreed  to 
withdraw  and  discontinne  claims  Nos.  45 
and  812  before  the  said  board,  and  also  to 
cause  to  be  withdravm  the  depositions  of 
Theodore  Miranda  and  Francisca  Miran- 
da, taken  before  a  commissioner  in  said 
case.  No.  558,  and  on  file  therein ;  and  to 
use  their  **  best  endeavors  to  procure  the 
confirmation  of  said  chum  No.  558.**  B. 
was  the  attorney  for  the  Miranda  claim, 
which  was  for  the  same  land  as  claim  No. 
558.  To  defeat  chum  No.  558,  he  acted 
for  the  U.  S.  law  agent,  in  taking  said  dep- 
ositions, which  were  important  to  the  gov- 
ernment in  defeating  claim  558,  and  he 
attempted  to  carry  out  his  agreement  to 
withdraw  said  depositions — ^though  he  was 
not  directly  retained  by  the  government 
V.  and  B.  sue  for  the  specific  execution  of 
the  agreement  Heid^  that  such  agrement 
is  against  public  policy,  and  cannot  be  en- 
forced ;  that  B.  could  not,  without  a  viola- 
tion of  his  duty  to  the  government  as  an 
attorney,  carry  out  such  agreement  Vol- 
tHiine  v.  Stewart,  16  CaL  401. 

21.  Jleldj  further,  that  the  depositions 
having  become  regularly  a  part  of  the 
records  of  the  hind  commission,  and  tlie 
government  being  thus  entitled  to  use  them, 
like  other  archives,  the  agreement  to  with- 
draw them,  and  thus  to  interpose  obstacles 
to  the  exercise  of  this  right  of  the  govern- 
ment, is  contrary  to  public  policy  and  void, 
and  this,  whether  the  depositions  were 
true  or  false,  or  whether  the  government 
wofild  be  benefited  or  not  by  their  posses- 
sion.    Jb. 

22.  There  is  no  difference,  in  principle, 
between  a  contract  to  keep  a  witness  out 
of  the  way,  and  an  agreement  to  suppress 
and  get  from  the  archives  or  ofiices  of  the 
government  a  deposition — a  knowledge  of 
which  may  be  important  to  the  govem- 
ment     Ik 


DEPUTY. 

1.  A  constable,  like  any  other  ministe- 
rial officer,  has  the  right  to  appoint  as 
many  deputies  as  he  pleases,  and  the  dep- 
uty is  not  guilty  of  any  trespass  in  levying 
by  virtue  of  legal  process  in  his  hand)!>. 
Taylor  v.  Braum,  4  Cal.  188. 

2.  Courts  cannot  know  an  under  officer, 
and  the  act  and  return  of  a  deputy  sheriff 
is  a  nullity,  unless  done  in  the  name  and 
by  the  authority  of  his  principal.  Joyce 
V.  Joyce^  5  Cal.  449. 

3.  A  map  made  by  a  county  surveyor, 
with  protractions  of  certain  lines  made  by 
his  deputy,  is  admissible  in  evidence  when 
both  officers  swear  to  the  correctness  of 
the  protractions.  Gatee  v  Kieff^  7  Cal. 
126. 

4.  Where  a  sheriff^s  deed  is  executed 
by  a  deputy  in  the  name  of  the  sheriff, 
whose  term  of  office  had  expired  at  the 
time  of  the  execution  of  the  deed,  the  au- 
thority of  the  deputy  must  be  shown  to 
authorize  such  deed  to  be  read  in  evidence 
in  an  action  of  ejectment  Cloud  v.  El 
Dorado  County,  2  Cal.  134. 

5.  Where  one  writ  of  attachment  was 
placed  in  the  sheriff's  hands  on  Sunday, 
and  another  against  the  same  defendant 
was  placed  in  the  hands  of  a  deputy 
at  a  quarter  past  twelve  on  Monday  morn- 
ing, the  sheriff  not  knowing  the  fact,  and 
the  first  levy  was  made  under  the  last 
writ  at  one  o'clock  on  Monday  morning, 
the  sheriff  was  not  guilty  of  negligence  in 
executing  the  first  writ  no  special  circum- 
stances being  shown.  Whitney  v.  Butter- 
fM,  13  Cal.  340. 
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1.  Correction  of  a  mistake. 

2.  When  enfficient. 

3.  When  insufficient. 

4.  When  necesaarj  in  a  Power  of  Attomej. 

5.  In  an  Aeaewment. 

6.  In  a  Mechanic's  Lien. 

7.  In  a  Mortgage. 

8.  In  Ejectment. 

9.  In  Forcible  Entry  and  Detainer. 

II.  Of  Property  sold  on  Execution  by  an  Admin- 
istrator. 

III.  Of  Merchandise  sold. 

IV.  Of  Debts  in  an  Insolvent's  Schedule. 
V.  Of  Stolen  Property  in  an  Indictment. 

VI.  Of  Papers  noticed  to  be  produced  at  a  Trial. 


I.  Op  Real  Property, 
1.   Correction  of  a  mistake* 

1.  A  court  of  equity  will,  against  a 
mortgagor,  cori:ect  a  description  of  the 
mortgaged  premises  as  a  matter  of  course, 
and  a  person  claiming  under  the  mortgag- 
or, and  having  notice  of  a  prior  lien  upon 
the  premises,  is  in  no  better  condition  than 
the  mortgagor  himself.  Woodworih  y. 
Guzman,  1  Cal.  205. 

2.  A  court  of  equity  will  relieve  against 
a  mistake  as  well  as  fraud  in  the  descrip- 
tion of  property  in  a  deed  or  contract  in 
writing,  and  parol  evidence  is  admissible 
to  show  the  mistake.  WagenUatty,  Wash- 
hwm,  12  Cal.  212. 


2.   When  sufficieni. 

3.  A  description  of  premises  in  a  lease, 
though  imperfect,  is  sufficiently  certain,  if 
the  boundaries  of  the  premises  can  be  as- 
certained with  a  reasonable  degree  of  cer- 
tainty, and  they  have  been  taken  posses- 
sion of  and  occupied  under  the  lease. 
Pierce  v.  Mintum,  1  Cal.  472. 

4.  Where  a  complaint  describes  land 
by  a  certain  name,  this  is  as  good  a  de- 
scription as  one  by  metes  and  bounds,  if  it 
can  be  rendered  sufficiently  certain  by  ev- 
idence.    Caitro  V.  GiUy  5  Cal.  42. 

5.  It  is  essential  to  the  validity  of  a 
conveyance  that  the  thing  conveyed  must 
be  described  so  as  to  be  capable  of  identi- 
fioation,  but  it  is  not  essential  that  the  con- 
veyance should  itself  contain  such  a  de- 


scription as  to  enable  the  identification  to 
be  made  without  the  aid  of  extrinsic  evi- 
dence. Castro  V.  Cfillj  5  Cal.  42 ;  Stan^ 
ley  V.  Grem,  12  CaL  166. 

6.  A  description  in  a  sherifTs  return  on 
an  execution  of  city  lots  by  numbers,  re- 
ferring to  the  official  city  map,  is  sufficient. 
Wdch  V.  Sullivan,  8  Cal.  186. 

7.  The  language  of  the  act  of  congress 
of  September  28th,  1859,  conveyed  to  the 
State  a  present  interest  in  the  lands.  Tho 
description  of  ''swamp  and  overflowed 
lands  **  is  sufficient  to  give  the  State  a  pres- 
ent prima  facie  right  Owens  y«  Jackson^ 
9  Cal.  324. 

8.  The  patent  is  a  matter  of  evidence 
and  description  by  metes  and  bounds,  and 
its  office  is  to  make  the  description  of  the 
land  definite  and  conclusive  as  between 
the  United  States  and  the  State.     lb. 

9.  The  assertion  of  quantity  in  a  deed 
must  yield  to  a  description  by  metes  and 
bounds,  or  by  name  and  number.  Stan- 
ley V.  Green,  12  Cal.  165. 

10.  Where  a  Mexican  grant  refers  in 
its  description  of  the  premises  to  the  plat 
or  map  accompanying  the  expediente,  the 
plat  or  map  becomes, '  for  the  purpose  of 
identifying  the  land,  as  much  a  part  of  the 
grant  itself  as  if  incorporated  therein. 
Seaward  y,  MalotU,  15  Cal.  306. 

11.  Where  land  is  described  in  a  lease 
as  ''  land  lying  along  the  American  fork, 
bounded  by  said  foHc,  and  running  down 
to  land  owned  by  Mark  Stewart ;  thence 
easterly  and  north-easterly  along  a  slough 
to  the  north  of  A  street,  and  following  the 
bank  of  said  slough  around  where  the 
high  land  slopes  to  said  American  fork,** 
etc.,  the  true  construction  of  this  descrip- 
tion fixes  the  boundary  on  the  slough,  and 
the  words  *'  around  where  the  hi^  land 
slopes,"  if  they  have  any  meaning  at  all, 
can  only  be  applied  to  the  bank  or  high 
ground  adjoining  the  slough.  De  RutU  v. 
Muldrow,  16  Cal.  514. 


3.   When  intufficienL 

12.  A  conveyance  of  "the  following 
described  property,  situate,  lying  and  be- 
ing in  the  city  of  Sacramento  and  State 
of  California,  consisting  of  two  thousand 
two  hundred  town  lots,  be  the  same  more 
or  less,  said  lots  being  bounded  according 
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to  the  original  plat  of  said  citj,"  is  void 
CD  aceount  of  a  patent  ambiguity  which 
cannot  be  cured  by  parol  evidence.  Me^ 
nek  V.  SunderUmdy  6  Cal.  311. 


4.  When  necessaty  in  a  Power  of  AUomty. 

13.  A  power  of  iittomey  to  sell  land 
most  contain  some  description  of  the  prop- 
erty to  be  sold,  unless  it  be  shown  aliunde 
that  the  land  in  controversy  is  the  only 
knd  owned  by  the  principal  at  the  time. 
Stafford  v.  lAck,  13  CaL  242. 


6.  Jk<m  Assessment. 

14.  An  assessment  of  land  as  balance 
of  land  on  Bancho  Arroyo  de  San  Anto- 
nio, ten  thousand  and  ninety  acres,  at  four 
dollars  per  acre,  forty  thousand  three  hun- 
dred and  sixty  dollars,  is  sufficient  de- 
scription, it  appearing  on  the  roll  that  the 
pari  of  the  ranch  not  assessed  was  com- 
prehended within  the  plat  of  a  town,  cer- 
tain lots  in  which  were  assessed  on  the 
same  list  to  the  same  owner.  Patten  v. 
Green,  13  CaL  328. 

15.  Lands  outside  of  a  city  or  incorpo- 
rated town  must  be  described  by  metes 
and  bounds,  the  number  of  acres  as  near- 
ly as  possible,  and  the  locality  and  town- 
ship must  be  given  in  an  assessment 
Laehman  v.  Clark,  14  Gal.  133. 


^  Bia  Mechanic's  Lien. 

16.  The  following  notice  of  a  mechan- 
ic's lien  does  not  contain  such  a  descrip- 
tion of  the  premises  as  the  statute  con- 
templates :  *^  A  dwelling  place  lately  erect- 
ed by  me  for  A,  situated  on  Bryant  street, 
between  Second  and  Third  streets,  in  the 
city  of  San  Francisoo,  on  lot  No.  — ," 
though  A.  owned  no  other  building  on  that 
street.     Montrose  v.  Cannery  8  Cal.  347. 

17.  R.  &  Co.,  defendants,  had  two  me- 
dianics'  liens  upon  certain  property ;  one 
filed  October  30th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant, 
V.  In  1855,  R.  &  Ck>.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens 


did  not  fall  due  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the 
act  of  1855  permitted  such  extension  of 
credit  with  stuTety.  Discovering  that  such 
act  in  this  respect  did  not  apply  to  exist- 
ing liens,  R.  &  Co.,  November  16th,  1855, 
brought  suit  on  the  liens,  obtained  judg- 
ment, sold  the  property,  bought  it  in  and 
received  a  sheriff's  deed.  Plaintiff,  as 
mortgagee  of  the  property  subsequent  to 
the  Bens,  obtained  judgment,  sold  the 
property,  bought  it  in,  received  a  sheriff's 
deed,  and  now  files  his  bill  to  set  aside  R. 
&  Co.'8  judgment  and  sale,  on  the  ground 
of  fraud :  held,  that  plaintiffs  here  cannot 
object  that  the  premises  are  not  so  de- 
scribed in  the  lien  as  to  pass  title  under 
such  sale.  If,  from  insufficient  descrip- 
tion, R.  &  Co.  got  no  title,  plaintiffs  have 
their  remedy  in  ejectment  Gamble  v. 
VoU,  15  Cal.  510. 


7,  Jn  a  Mortgage. 

18.  Mere  indefiniteness  of  description 
in  a  mortgage  is  no  objection  to  its  en- 
forcement as  it  is  written,  whatever  the 
effect  of  the  sale  under  such  a  description. 
The  mortgagor  cannot  complain.  Drgon 
V.  Sutton,  13  Cal.  491. 

19.  That  property  mortgaged  is  so  in- 
definitely described  as  not  to  pass  title  by 
sale  or  foreclosure,  is  no  objection  to  the 
enforcement  of  the  mortgage  against  the 
mortgagor.  Whitney  v.  Buckman,  13  Cal. 
538. 

20.  A  mortgage  describing  the  land  as 
'^  the  rancho  of  her  property,  in  the  place 
known  by  the  names  of  '  laguna  de  los 
Palos  Colorados,'  or '  Santa  Clara,'  in  Con- 
tra Costa  county,"  and  stating  the  land  to 
be  the  half  league  the  mortgagor  acquired 
from  the  grant  to  her  first  husband,  Juan 
Bemal,  which  grant  is  before  the  U.  S; 
land  commission  for  confirmation,  is  not 
void  for  uncertainty  in  description.  De 
Leon  V.  Higtura,  15  Cal.  496. 


8.  In  Bjectment. 

21.  A  compliant  in  ejectment,  describing 
the  premises  as  ^  lot  No.  1,  in  block  No. 
23,  as  per  plot  of  the  town  of  Red  Bluff, 
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as  laid  out  by  the  Red  Bluff  li^id  cor- 
poration in  1853,  being  on  the  comer  of 
Main  and  Sycamore  streets,  twenty-fiye 
feet  on  Main  by  one  hundred  and  fifteen 
feet  on  Sycamore,  and  running  back  to  the 
alley,"  and  specifying  the  county  in  which 
they  are  situated,  by  the  terms  ^  county 
of  Tehama,"  in  the  title  of  the  suit,  suffi- 
ciently describes  the  premises.  The  des- 
cription by  metes  and  bounds  is  required 
only  so  far  as  they  may  be  necessary  to 
identify  with  certainty  the  property.  boU 
V.  Felfer,  16  Gal.  433. 

22.  In  ejectment  on  a  patent,  defendant 
introduced  a  witness  who  stated  that-  he 
knew  where  the  defendant  resided;  that 
he  knew  where  Dry  creek  was,  and  where 
it  entered  Bear  river ;  that  he  knew  no 
other  Dry  creek  than  the  one  named,  and 
did  not  think  there  was  any  other  creek 
by  that  name  between  the  foot-hills  and 
Bear  river.     He  was  then  requested  to 
state,  if  he  knew,  whether  the  lands  occu- 
pied by  the  defendant  for  the  last  two 
years  or  more,  or  any  part  thereof,  lay  be- 
low Dry  creek  and  Bear  river,  the  counsel 
declaring  the  object  of  the  inquiry  to  be 
to  show  that  the  lands  were  not  within  the 
calls  of  the  patent  or  grant.     To  this  in- 
quiry objection  was  made  and  sustained, 
on  the  ground  that  it  did  not  relate  to  the 
starting  point  or  monument  named  in  the 
patent ;  the  court  offering  at  the  time  to 
allow  the  witness  to  be  asked  whether  the 
lands  were  situated  below  the  oak  tree 
marked  as  the  commencement  or  first  mon- 
ument of  the  patent :  held,  that  the  court 
below  did  not  err  in  ruling  out  the  testi- 
mony, because  the   question  put  to  the 
witnesss  did  not,  as  it  should  have  done — 
limit  the  inquiry  to  that  Dry  creek  at  the 
junction   of  which  the  marked  oak  tree 
stood — ^it  appearing  from  a  map,  incorpo- 
rated into  the  patent,  that  there  were  two 
streams  emptying  into  Bear  river,  within 
the  calls  of  the  patent^  each  of  which  was 
termed  Dry  creek,  and  that  below  one  of 
them,  and  above  the  other,  the  premises 
in  controversy  were  situated ;  and  it  further 
appearing  that  the  description  in  the  patent 
oommen^d  at  an  oak  tree  marked  with 
an  (x)  and  certain  figures  and  letters,  at 
the  junction  of  Dry  creek  and  Bear  river, 
and  the  map  designated  the  position  of  the 
tree — ^the  starting  point — at  the  mouth  of 
the  lower  Dry  creek.     MoU  v.  Smithy  16 
CaL  558. 


23.  FnHn  the  description  in  the  patent, 
and  from  the  map,  the  position  of  this 
starting  point  was  fixed  beyond  doubt; 
and,  as  the  witness  stated  he  knew  only  of 
one  Dry  creek,  the  inquiry  made  of  him 
and  ruled  out  would  only  tend  to  mislead 
and  confuse  the  jury,  unless  that  inquiry 
were  limited  to  Uie  Dry  creek  at  the  junc- 
tion of  which  the  marked  oak  tree  stood ; 
and  the  ruling  of  the  Court  did  not  tend 
to  exclude  legitimate  proof  that  the  prem- 
ises lay  below  the  creek  which  the  patent 
designated,  but  to  require  it  to  be  directed 
to  such  creek,  and  not  to  the  other  creek 
of  the  same  name.     Ih, 

24  The  fact  that  a  complaint  in  eject- 
ment, in  addition  to  giving  a  description 
of  the  premises  by  metes  and  bounds, 
designates  them  as  one  half  of  a  certain 
preemption  claim  taken  up  by  Morris,  from 
whom  plaintiff  traced  title,  in  1850,  and 
surveyed  by  the  county  surveyor,  and  re- 
corded in  conformity  with  the  statute,  does 
not  make  it  essential,  to  entitle  the  plaint- 
iffs to  a  recovery  as  against  the  defendant 
in  possession,  that  they  should  allege  in 
their  complaint  and  establish  on  the  trial 
such  facts  as  would  bring  them  within  the 
provisions  of  the  preemption  laws  of  the 
United  States,  or  of  the  possessory  act  of  this 
State.  The  designation  of  the  property  as  a 
part  of  a  preemption  claim  does  not  pre- 
clude the  claimants  from  relying  upon  any 
other  source  of  title  than  the  United  States 
or  the  State.    Coryell  v.  Caitiy  16  Cal.  572. 


9.  In  Forcible  Entry  and  Detainer, 

25.  In  an  action  of  forcible  entry  and- 
detainer,  the  complaint  described  the 
premises  as  ^  about  ten  rods  square,  situ- 
ated within  and  comprising  the  north-west- 
erly comer  of  that  certain  piece  or  parcel 
of  land,  bounded  and  described  as  follows, 
to  wit : "  (the  complaint  then  goes  on  to 
give  the  metes  and  bounds  of  a  trad  con- 
taining one  hundred  and  forty-six  acres). 
"'  The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less, 
south-easterly  from  the  house  of  defendant, 
and  near  the  gate  aforesaid,  and  near  the 
junction  of  the  San  Bruno  turnpike  road 
with  the  road  leading  from  the  city  of  San 
Frandsco  to  Hunter^B  Point"     Said  gate 
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was  where  this  last  road  passed  through. 
The  [»oof,  among  other  thmgs,  showed 
thk  ten  rods  to  be  called  the  north-easterl  j 
instead  of  the  north-westerly  comer  of  the 
tract  The  judgment  for  plaintiff  followed 
the  description  in  the  complaint.  Defend- 
ant appeids:  held,  that  the  variance  in 
the  description  of  the  premises  did  not 
prejudice  appellant;  that  the  question  was 
€oe  of  identity,  and  the  fact  that  the  comer 
of  the  small  tract  was  called  the  north- 
easterly instead  of  the  north-westerly  cor- 
ner, was  itself  insufficient  to  defeat  the 
action,  if  the  other  and  more  definite 
marks  of  description  sufficiently  indicated 
and  identified  the  premises.  Paul  v.  Sti- 
ver, 16  GaL  75. 


n.  Of  Pbofertt  sold  on  Execution. 

26.  The  nature  of  the  interest  to  be 
sold  under  a  decree  of  sale  is  sufficiently 
ascertained  by  a  lease,  which  is  referred 
to  and  described  in  the  decree.  GcukiU  v. 
Jfoore,  4  Gal.  235. 

27.  It  is  of  the  essence  of  every  public 
sale  that  there  be  a  description  sufficient 
to  apprise  the  bystanders  with  reasonable 
accuracy  of  what  is  sold  or  offered.  Oran- 
daU  V.  j&eny  13  Cal.  23. 

28.  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold  with- 
out being  in  the  possession  of  the  officer 
at  the  sale,  to  be  exhibited  to  the  bystand- 
ers and  assigned  to  the  purchaser,  unless 
a  fill!  and  accurate  description  of  the  par- 
ticular interest  and  chose  in  action,  with 
aU  its  conditions  and  covenants,  and  a  full 
explanation  of  the  facts  determining  the 
value  of  the  chose,  be  given  by  the  levy 
and  annomiced  at  the  sale.    lb. 


1.    ^  an  Administraiar. 

29.  In  a  sale  of  public  property  by  an 
aduunistratrix,  it  would  be  holding  the 
rule  with  much  strictness  to  hold  that  the 
sale  is  void  upon  its  face  because  the  peti- 
tion does  not  give  an  exact  accurate  des- 
cription  of  &e  real  estate.  Stuart  v. 
AUeny  16  CaL  503. 


III.   Of  Merchandise  sold. 

30  A  bill  of  sale  of  ^  all  the  goods  and 
merchandise  and  property  we  own,  have 
or  have  an  interest  in,  in  a  store  in  Ne* 
vada,  formerly  occupied  by  Baily  Gatzert, 
and  now  in  possession  of  the  sheriff  of 
Nevada  county,  said  goods  forwarded  by 
us  to  Bailey  Gatzert,  Nevada,"  contains  a 
sufficient  description  of  the  goods.  Cog- 
hiU  V.  Bwingy  15  Cal.  218. 


IV.  Of  Debts  in  an  Insolvent  Sched-^ 

ULE. 

31.  Where  an  insolvent  was  liable  on 
a  note  made  by  S.  to  him,  and  endorsed  by 
him  to  R.,  and  by  him  over  to  M.,  and 
describes  the  same  in  his  schedule :  **  To 
R.  I  am  contingently  liable  for  one  thou- 
sand dollars  and  interest,  as  endorser  for 
one  S.,  upon  a  promissory  note  made  and 
executed  by  said  S.  to  said  R. : "  held,  that 
the  description  was  insufficient,  for  inac- 
curacy, and  that  his  discharge  in  insolv- 
ency is  no  bar  to  a  recovery  on  the  note. 
McAllister  v.  Strode,  7  Cal.  431. 

32.  Where  there  is  a  misdescription  of 
a  note,  and  a  want  of  specification'  of  the 
name  of  the  real  owner,  or  of  any  aver- 
ment that  his  name  is  unknown  in  the 
schedule  of  an  insolvent,  the  proceedings 
in  insolvency  are  no  bar  to  a  suit  on  the 
note,  even  if  the  insolvent  did  not  know 
that,  the  plaintiff  was  the  real  creditor. 
Judson  V.  Attoillj  9  Cal.  478. 

33.  A  note  for  five  hundred  dollars  by 
an  insolvent  to  the  order  of  Alfred  Mc- 
Carty  is  insufficiently  described,  where  the 
schedule  states :  "Alfred  McCarty,.borrow- 
ed  money,  April,  1855,  hve  hundred  dol- 
lars ; "  and  a  discharge  in  such  case  is  no 
bar  to  a  suit  on  the  note.  McCarty  v. 
Ghristiey  13  Cal.  81. 


V.  Of   stolen  property  in  an  In* 

DICTMENT. 

34.  An  indictment  for  larceny  describ- 
ing the  property  as  "a  black  or  brown 
mare  or  filly,  branded  with  a  small  mule 
shoe  on  the  left  shoulder,"  is  sufficiently 
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particular  in  description.  To  state  the 
color  is  not  necessary,  and  putting  it  in  the 
alternative  is  not  a  fatal  objection,  espe- 
ciallj  when  other  terms  of  description 
are  given,  which  identify  the  property. 
Our  statute  does  not  require  more  exact- 
ness than  obtained  at  common  law.  People 
V.  Smith,  15  Cal.  410. 


VI.  Op  Papers  noticed  to  be  pro- 
duced AT  A  Trial. 

35.  Literal  accuracy  cannot  be  expect- 
ed in  the  description  given  in  the  notice  of 
a  paper  in  the  possession  of  the  adverse 
pfuty.  Such  a  description  as  will  apprise 
a  man  of  ordinary  intelligence  of  the 
document  desired,  is  sufficient  Burke  v. 
Table  Mountatn  W,  C<f.,  12  Cal.  408. 


DESERTERS. 

1.  Justices  of  the  peace  alone  have 
power  to  try  and  commit  deserted  seamen 
under  the  acts  of  congress  ;  and  commis- 
sioners of  the  United  States  courts  can 
only  arrest  and  commit  for  triaL  £x  parte 
CrandaU,  2  Cal.  144. 


DESERTION. 

1.  In  an  action  for  divorce,  the  desertion 
of  the  husband  entitles  the  wife  to  her 
own  domicil  for  the  purposes  of  maintain- 
ing the  action.  Moffalt  y.  Moffatty  5  Cal. 
281. 

2.  Willful  desertion  of  the  mother  by 
either  party  for  the  period  of  two  years 
is  ground  for  a  divorce  under  the  statute  ; 
and  desertion  for  a  less  period  is  not  suffi- 
cient to  bar  a  decree.  ConarU  v.  Conant, 
10  Cal.  256. 

3.  The  refusal  of  the  wife  to  accompany 
her  husband  on  a  change  of  residence, 


followed  by  actual  cessation  of  matri- 
monial cohabitation,  and  unattended  by 
any  excuaiiig  or  explanatory  circum- 
stances, is  evidence  of  desertion,  and 
authorizes  a  divorce.  Hardrnfm^gk  v. 
Ifardenburgh,  14  Cal.  656. 

4.  Desertion  consists  of  an  actual  ces- 
sation of  matrimonial  cohabitation  between 
the  parties,  coupled  with  the  intent  to 
desert  in  the  mind  of  the  offending  party.* 
Ih.  657. 


*^t*^>^^F'^>^^^^^^*^/>^^Sf>^^>^^*^l^^>^ 


DETINUE. 

1.  Li  an  action  of  detinue  it  is  usual  to 
aver  a  bailment  or  finding ;  but  the  man- 
ner in  which  the  defendant  became  pos- 
sessed of  the  property  has  always  been 
held  to  be  mere  matter  of  inducement. 
Otero  V.  BuUard,  3  Cal.  189. 


^lA^MM^V*^^^^^^^^^^^^*^*.*^^^* 


DEVISE. 

1.  The  taking  of  a  legacy  by  the  wife 
under  the  will  of  the  husbiwd  will  not 
prevent  her  from  contesting  the  validity 
of  the  will,  so  far  as  it  disposes  of  the 
half  intei'est  in  the  common  property  to 
others.     Beard  v.  Knoxy  5  CaL  257. 


DIAGRAM. 

1.  A  survey  may  be  detailed  from  mem- 
ory by  a  witness  as  well  as  defined  by  a 
diagram ;  and  should  be  excluded  unless 
the  witness  be  a  county  surveyor,  or  be 
introduced  to  rebut  or  explain  a  survey 
by  a  county  surveyor.  Vin/es  r.  WhiUrn^ 
4  Cal.  230. 

2.  A  map  made  by  a  county  surveyor, 
with  protractions  of  certain  lines  made  by 
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his  deputj,  is  admissible  in  evidence  when 
both  officers  swear  to  the  correctness  of 
the  protractions.  Chtes  v.  Kieff,  7  Cal. 
126. 

8.  It  b  not  error  to  exclude  from  the 
jury  a  diagram,  where  no  drawing  is  nec- 
essary  to    illustrate    the    fact    asserted. 
T^oIIy.  Smiley,  9  Cal.  537. 

4.  When  a  private  survey  is  admitted 
as  a  diagram,  but  not  as  evidence,  the 
court  should  clearly  explain  to  the  jury 
the  precise  purpose  and  effect  of  its  ad- 
mission.    JRose  V.  JDavisy  11  Cal.  141. 

5.  A  survey  or  map  of  the  United 
States  surveyor  of  a  grant  is  admissible 
as  evidence  to  establish  boundaries,  with- 
out proof  of  the  orders  or  authority  under 
which  he  acted.     Ih.  142. 

6.  Where  a  Mexican  grant  refers  in  its 
description  of  the  premises  to  the  plat  or 
map  accompanying  the  expediente,  the 
plat  or  map  becomes,  for  the  purpose  of 
identifying  the  land,  as  much  a  part  of 
the  grant  itself  as  if  incorporated  therein. 
Seaward  v.  Afalotte,  15  Cal.  806. 

7.  In  ejectment  on  a  patent,  defendant 
introduced  a  witness  who  stated  that  he 
knew  where  the  defendant  resided ;  that 
he  knew  where  Dry  creek  was,  and  where 
it  entered  Bear  river ;  that  he  knew  no 
other  Dry  creek  than  the  one  named,  and 
did  not  think  there  was  any  other  creek 
by  that  name  between  the  foot-hills  and 
the  mouth  of  Bear  river.  He  was  then 
requested  to  state,  if  he  knew,  whether 
die  lands  occupied  by  the  defendant  for 
the  last  two  years  or  more,  or  any  part 
thereof,  lay  below  Dry  creek  and  Bear 
river,  the  counsel  declaring  the  object  of 
the  inquiry  to  be  to  show  that  the  lands 
were  not  within  the  calls  of  the  patent  or 
grant.  To  this  inquiry  objection  was  made 
and  sustained,  on  the  ground  that  it  did 
not  relate  to  the  starting  point  or  monu- 
ment named  in  the  patent ;  the  court  offer- 
ing at  the  time  to  allow  the  witness  to  be 
asked  whether  the  lands  were  situated  be- 
k>w  the  oak  tree  marked  as  the  commence- 
ment or  first  monument  of  the  patent: 
held,  that  the  court  below  did  not  err  in 
mling  out  the  testimony,  because  the  ques- 
tion put  to  the  witness  did  not,  as  it  should 
have  done,  limit  the  inquiry  to  that  Dry 
creek  at  the  junction  of  which  the  marked 
oak  tree  stood,  it  appearing  from  a  map, 
incorporated  into  the  patent,  that  there 
were  two  streams  emptying  into  Bear 


river,  within  the  caUs  of  the  patent,  each 
of  which  was  termed  Dry  creek,  and  that 
below  one  of  them,  and  above  the  other, 
the  premises  in  controversy  were  situated; 
and  it  further  appearing  that  the  descrip- 
tk>n  in  the  patent  commenced  at  an  oak 
tree  marked  with  a  (x)  and  certain  figures 
and  letters,  at  the  junction  of  Dry  creek 
and  Bear  river,  and  the  map  designated 
the  position  of  the  tree,  the  starting  point, 
as  at  the  mouth  of  the  lower  Dry  creek. 
Matty.  Smith,  16  Cal.  558. 

8.  From  the  description  in  the  patent, 
and  from  the  map,  the  position  of  this 
starting  point  was  fixed  beyond  doubt; 
and,  as  the  witness  stated  he  knew  only  of 
one  Dry  creek,  the  inquiry  made  of  him 
and  ruled  out  would  only  tend  to  mislead 
and  confuse  the  jury,  unless  that  inquiry 
were  limited  to  the  Dry  creek  at  the  junc-* 
tion  of  which  the  marked  oak  tree  stood ; 
and  the  ruling  of  the  court  did  not  tend 
to  exclude  legitimate  proof  that  the  prem- 
ises lay  below  the  creek  which  the  patent 
designated,  but  to  require  it  to  be  directed 
to  such  creek,  and  not  to  the  creek  of  the 
same  name.     Ih. 


DISCONTINUANCE. 

1.  The  submission  of  a  cause  in  court 
to  arbitration  operates  as  a  discontinuance 
of  the  suit ;  but  not  if  the  cause  is  refer- 
red.    Grunter  v.  Sanchez,  1  Cal.  48. 

2.  Where  several  persons  are  sued  as 
codefendants,  on  a  joint  contract,  and  no 
evidence  is  adduced  to  establish  the  joint 
liability  of  all,  the  plaintiff  may  discontinue 
the  suit  as  against  those  not  shown  to  be 
liable,  and  proceed  to  judgment  against 
the  others.  Acquital  v.  Orowell,  1  Cal. 
192. 

8.  A  reference  or  arbitration  in  which 
there  i$  no  order  of  court  or  agreement 
JUed  with  the  clerk,  or  entered  on  the  min- 
utes, is  a  voluntary  withdrawal  of  the  case 
from  the  jurisdiction  of  the  court,  by  which 
the  court  loses  aU  control  over  the  case,  and 
has  no  authority  to  enter  judgment  upon 
the  finding,  except  by  consent  of  parties, 
Heslep  V.  City  of  San  Francisco,  4  Cal. 
4;  overruled  in  Carsley  v.  Lindsay,  14 
Cal.  895. 
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4.  The  plaintiff  commenced  an  action  of 
forcible  entry  and  detainer  again.<«t  the  de- 
fendanty  in  a  justice's  court  The  justice, 
instead  of  trying  the  case,  certified  it  to 
the  district  court :  held,  that  the  transfer 
was  illegal,  and  could  not  defeat  the  plaint* 
iff 's  rights  by  operating  a  discontinuance. 
Lame  v.  Gaikins,  5  CsJ,  509. 

5.  Where  there  is  evidence  before  a 
jury,  connecting  a  defendant  not  served 
with  process  with  the  trespass,  a  motion  to 
dismiss,  as  to  the  defendant,  by  the  other 
defendants,  should  be  overruled.  Cfates 
V.  Nashy  6  CaL  195. 

6.  A  motion  to  dismiss  an  appeal,  on 
the  ground  that  the  transcript  was  not 
filed  within  the  time  required  by  the  third 
rule  of  this  court,  is  too  late  afler  the  case 
has  been  submitted.  Cook  v.  KUnk,  8 
CaL  352. 

7.  Complaint  filed  against  M.  &.  D.  and 
H.  &  L.,  sureties.  Complaint  amended, 
and  H.  &  L.  only  named  defendants,  and 
on  this  complaint,  the  issue  was  found  and 
the  cause  tried :  held,  that  this  operated 
as  a  discontinuance  as  to  M.  &  D.,  and 
that  although  the  judgment  runs  as  against 
^said  defendants,"  the  verdict  and  judg- 
ment being  entitled,  B.,  plaintiff  v.  M.  et 
aL,  still  the  judgment  must  be  referred  to 
the  issue,  is  of  no  effect  against  M.  &  D., 
and  may  be  modified  as  a  clerical  mispris- 
ion, in  the  supreme  court  Browner  v. 
Dams,  15  Cal.  11. 

8.  Courts  should  of  their  own  motion 
dismiss  a  case  based  upon  a  consideration 
which  contravenes  public  policy,  whether 
the  parties  to  the  suit  take  the  objection 
or  not     Valentine  v.  Stewart^  15  Cal.  405. 

9.  Dismissal  of  an  appeal  in  the  su- 
preme court  for  want  of  prosecution,  in 
accordance  with  the  rules  of  the  court, 
operates  as  an  affirmance  of  the  judgment 
below,  within  the  statute  relative  to  under- 
takings on  appeal,  unless  the  order  of  dis- 
missal be  vacated  during  the  term.  Karth 
▼.  Lights  15  Cal.  826;  Chamberlain  v. 
jReed,  16  Cal.  207. 

10.  The  cases  in  which  dismissal  of  an 
appeal  will  not  operate  as  a  bar  to  a  sec- 
ond appeal,  and  hence  not  as  an  affirm- 
ance of  the  judgment  below,  are  those 
where  the  dismissal  has  been  made  upon 
some  technical  defect  in  the  notice  of  ap- 
peal, or  the  undertaking,  or  the  like.  The 
bar  operates  where  the  dismissal  is  for 
want  of  prosecution,  and  the  order  is  not 


vacated  during  the  term,  or  the  dismissal 
is  on  the  merits.  Karth  v.  Light,  15  CaL 
326 ;   Chamberlain  v.  Heed,  16  Cal.  207. 


■M^W*^NM^«^i^«^i^lMA*M^'^Mntf«^4tf«*^MM#«^NM#^MAM^* 


DISCOVERY,  BILL  FOR. 

1.  After  a  judgment  had  been  entered, 
it  is  too  late  for  defendant  to  file  a  bill  for 
a  discovery  in  aid  of  his  defense,  on  the 
ground  that  it  is  meritorious,  and  lies  en- 
tirely within  the  knowledge  of  the  judg- 
ment creditor,  if  he  was  cognizant  of  the 
facts  before  the  judgment  was  obtained. 
Morris  v.  Denton,  2  CaL  380. 

2.  A  bill  in  chancery,  in  the  nature  c£ 
a  ^  bill  of  peace,**  and  praying  for  a  dis- 
covery against  joint  and  several  trespass- 
ers on  I'eal  estate,  will  not  lie  in  favor  of 
a  plaintiff  out  of  possession,  claiming  title 
to  land.    Ritchie  v.  Dorland,  6  CaL  37. 

See  Equity. 


DISCRETION. 

1.  The  exercise  of  a  sound  discretioo, 
in  granting  a  new  triid  upon  a  review  of 
the  facts  alone,  will  not  be  disturbed. 
Drake  v.  Palmer,  2  CaL  182 ;  J^ck  v. 
Bogt,  3  Cal.  420 ;  Watson  v.  McCRay,  4 
CaL  288 ;  Hastings  v.  Steamer  Uncle  iSam^ 
10  CaL  341 ;  Peters  v.  Foss,  16  Cal  358. 

2.  The  substitution  of  papers  or  plead- 
ings in  a  case  is  always  within  the  discre- 
tion of  the  court,  and  no  notice  of  the 
motion  to  apply  for  it  need  be  given  when 
the  notice  can  be  of  no  use.  Benedict  v. 
Cozzms,  4  Cal.  382. 

3.  The  court  may  impose  terms  in 
granting  or  refusing  a  new  .trial.  In  re- 
quiring a  remittitur  of  a  portion  of  a  judg- 
ment as  terms  for  refusing  the  motion  for 
a  new  trial,  the  court  used  a  sound  and 
admitted  discretion.     lb,  383. 

4.  The  administering  of  Uie  oath  as 
provided  by  statute  to  a  person  who  is 
challenged  for  not  being  a  qualified  voter, 


DISCRETION. 


413 


Discretion. 


18  a  matter  in  the  discretion  of  the  judges 
of  the  election.  People  y.  Gordony  5  Cal. 
236. 

5.  The  supreme  court  having  complete 
appellate  power  over  the  right  to  grant  a 
change  of  venue,  it  is  not  to  be  supposed 
that  it  will  trust  implicitly  in  the  discretion 
of  inferior  courts.  People  v.  2^tf,  5  Cal. 
854. 

6.  In  an  action  against  a  ferryman,  it 
was  no  error  to  allow  the  plaintiS*  to  in- 
troduce the  ferry  license  afler  a  motion 
for  nonsuit,  as  this  is  a  matter  within  the 
discretion  ^  the  court.     May  v.  Hamon, 

5  Cal.  363. 

7.  The  discretion  of  the  probate  court 
in  certifying  an  issue  of  fact  joined  there- 
in for  trial  to  the  district  court,  is  subject 
to  review  by  the  supreme  court ;  and  in 
case  of  gross  abuse,  would  be  corrected. 
Keiler  v.  FranMin,  5  Cal.  434. 

8.  Where  in  a  chancery  cause  certain 
issues  of  fact  are  submitted  to  and  deter- 
mined by  a  jury,  the  granting  of  a  new 
trial  is  entirely  discretionary  with  the 
chancellor,  and  his  action  is  not  revisable. 
Gra^  V.  £aionj  5  Cal.  448. 

9.  A  court  may  in  its  discretion  allow 
plaintiff — ^after  defendants  have  closed 
their  case,  and  before  the  case  is  submit- 
ted— ^to  supply  an  omission  in  the  testimo- 
ny occasioned  by  mistake  or  inadvertence, 
nor  is  such  action  any  ground  of  reversal, 
unless  it  appear  that  injustice  has  been 
done  by  an  abuse  of  discretion.  Pnesi  v. 
Umon  Oanal  Co.y  6  Cal.  171 ;  Linnan  v. 
Earfy,  15  CaL  199. 

10.  Courts  have  a  large  discretion  over 
conduct  of  proceedings  before  them,  and 
may  limit  counsel  to  a  reasonable  time. 
But  in  capital  cases,  this  should  be  done, 
if  at  ally  only  in  very  extraordinary  and 
peculiar  instances.     People  v.  Tock  Chew, 

6  Cal.  636;  People  y,  Keenan^  13  Cal. 
584. 

11.  The  order  in  which  evidence  shall 
be  admitted  is  in  the  discretion  of  the 
court  before  whom  the  case  is  tried.  Gor^ 
don  v.  Searing,  8  Cal.  50. 

12.  Where  a  reference  is  had  to  take 
an  account,  it  is  within  the  discretion  of 
the  referees  to  open  the  case,  af^er  it  has 
been  once  closed,  for  the  purpose  of  re- 
ceiving additional  testimony.  The  exer- 
cise of  such  discretion,  except  in  case  of 
gross  abuse,  will  not  be  reviewed  on  ap- 
peaL    Marxiou  v.  Pioche,  10  CaL  546. 


13.  The  granting  or  refusing  a  continu- 
ance rests  in  the  sound  discretion  of  the 
court.  Pilot  Greek  Canal  Co,  v.  Chap^ 
many  11  Cal.  162. 

14.  The  sufficiency  of  a  notice  to  the 
adverse  party  to  produce  on  trial  a  certain 
paper  in  his  possession,  is  a  question  of 
discretion  in  the  court  trying  the  case. 
Burke  v.  2hble  Mountain  Water  Co.,  12 
Cal.  407. 

15.  The  allowance  to  file  an  answer  af- 
ter demurrer  overruled  vests  in  the  dis- 
cretion of  the  court  below,  subject  to  re- 
view of  course,  in  case  of  its  arbitrary  or 
unreasonable  exercise.  Thornton  v.  Bor^ 
land,  12  Cal.  439. 

16.  The  terms  of  new  trials  are  pecu- 
liarly within  the  discretion  of  the  court, 
with  the  exercise  of  which  the  appellate 
court  will  not  interfere,  except  in  case  of 
clear  abuse.    Rice  v.  Gashirie,  13  Cal.  54. 

17.  Two  defendants  filed  a  joint  plea  of 
the  i<tatute  of  limitation,  and  the  plea  be- 
ing held  bad  as  to  the  defendant,  the  court, 
on  the  trial,  permitted  the  other  defendant 
to  file  a  separate  plea  of  the  statute :  held, 
that  this  was  no  such  gross  abuse  of  dis- 
cretion as  to  enable  the  supreme  court  to 
revise  it  Bobinson  v.  Smith,  14  CaL 
254. 

18.  Questions  of  discretion  of  the  judge 
below  cannot  be  reviewed  in  the  supreme 
court,  except  in  cases  of  gross  abuse  to 
the  injury  of  the  party.  Stnith  v.  Billettf 
15  CaL  26. 

19.  A  statement  on  motion  for  a  new 
trial,  regularly  settled  and  signed  by  the 
judge,  and  containing  all  the  grounds  of 
the  motion,  but  without  any  specification 
thereof,  may  be  amended  by  the  judge  so 
as  to  insert  a  specification  of  the  grounds 
of  the  motion  after  the  time  for  filing  a 
statement  has  passed,  being  in  the  further- 
ance of  justice  and  a  matter  of  discretion, 
not  of  power.  Valentine  v.  J^ewart^  15 
Cal.  396. 

20.  Lower  courts  have  an  enlarged  dis- 
cretion in  the  conduct  of  the  business  be- 
fore them,  and  with  this  discretion  the  ap- 
pellate court  will  not  interfere,  unless  it 
affir;natively  appear  that  injustice  has  been 
done.     Broadus  v.  Nelson,  16  CaL  80. 

21.  The  allowance  of  an  amendment  to 
pleadings  is  a  matter  of  discretion,  for  the 
abuse  of  which  only  can  the  appellate 
court  interfere.  GiUan  v.  Hutchinson,  16 
Cal.  156. 
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22.  Courts  of  equity  are  ever  ready  to 
grant  relief  from  sales  made  upon  their 
■decrees  where  there  has  been  irregularity 
in  the  proceedings  rendering  the  title  de- 
fective, as  well  when  the  purchaser  or 
parties  interested  have  been  misled  by  a 
mistake  of  law  as  to  the  operation  of  the 
decree,  as  when  they  have  been  misled  by 
a  mistake  of  fact  as  to  the  condition  of  the 
property  or  the  estate  sold ;  provided,  ap- 
plication be  made  to  them  in  the  suits  in 
which  such  decrees  are  entered  within  a 
reasonable  time,  and  the  relief  sought  will 
not  operate  to  the  prejudice  of  the  just 
rights  of  others.  The  nature  and  extent 
of  the  relief  in  such  cases  are  matters 
vesting  very  much  in  the  sound  discretion 
of  the  court  Goodenow  v.  Ewery  16  Cal. 
470;  Boggt  v.  HargravBy  16  Cal.  563. 


DISHONOR,  NOTICE  OF. 
See  Fbotbst. 
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DISMISSAL. 
See  Appeal,  Discontinuance. 


DISSOLUTION. 

See  Copartnership,  III ;  Corpora- 
tiON,  VL 
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DISTRIBUTION. 

1.  The  stock  of  an  association  being 
divided    into   money  shares    and    labor 


shares,  the  holders  of  the  latter  of  which 
had  contributed  no  capital  to  the  outfit  of 
the  company,  had  performed  no  labor  ben- 
eficial to  die  company,  and  had  their 
expenses  to  California  paid  out  of  the 
funds  contributed  by  the  holders  of  the 
money  shares:  held,  that  the  assets  of 
the  company  should  be  distributed  among 
the  holders  of  the  money  shares  alone. 
Von  Schmidt  v.  Huntington^  1  CaL  74. 

2.  Where  a  simple  contract  creditor 
filed  a  bill  against  the  assignee  of  his 
debtor,  not  attacking  the  assignment,  and 
merely  praying  for  a  distribution ;  and  the 
plaintiff  subsequently  filed  a  supplemental 
bill,  setting  forth  that  in  the  meantime  he 
had  become  a  judgment  creditor,  and  at- 
tacking the  assignment  for  fraud  since 
discovered,  and  praying  that  it  be  set 
aside  and  the  moneys  in  the  hands  of  the 
assignee  be  appropriated  to  plaintiff's 
judgment :  held,  that  it  is  no  objection  to 
the  supplemental  bill  that  it  prays  for  a 
different  relief;  and  fails  to  bring  in  all 
the  other  creditors  who  are  alleged  by  the 
defense  to  be  entitled  to  a  ratable  distrib- 
ution.    Baker  v.  Bartol,  6  CaL  486. 


DISTRICTS. 

1.  The  legislature  has  power  so  to 
change  the  assembly  districts  as  to  join 
two  counties  in  one  district.  People  v. 
HiU,  7  CaL  104. 


DISTRICT  COURT. 

I.  Jurisdiction. 

1.  In  general. 

2.  Not  appeUate. 

3.  In  Ptobate  matters. 

4.  Over  Proceedings  in  other  District  Conrta. 

5.  Over  Judgments. 
II.  Appeal. 

1.  From  the  District  Coort. 

2.  On  Remittitor  from  Sapreme  Court. 

III.  Costs. 

IV.  Sessions  of  the  Cooil. 
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I.  Jurisdiction. 
1.  In  generoL 

1.  The  district  courts  have  no  jurisdic- 
tion bejond  what  has  been  conferred  upon 

.  them  bj  the  statutes  of  the  State.     Selby 
.  T.  Bcark  Mice  Tarlton,  1  Cal.  104. 

2.  In  adopting  the  common  law,  by  the 
act  organizing  the  district  courts  and  by 
the  act  prescribing  the  practice  therein, 
the  legislature  have  defined  the  limits  of 
the  powers  and  jurisdiction  of  district 
courts,  and  have  nowhere  conferred  upon 
them  the  powers  of  a  court  of  admiralty. 
Ih* 

3.  The  supreme  court  may  issue  a  writ 
.  of  certiorari  to  a  district  court  for  the  pur- 
pose of  reviewing  summary  proceedings 
in  a  case  where  no  appeal  would  lie.  Peo- 
pie  V.  Turner,  1  CaL  156. 

4.  An  attorney  licensed  to  practice  in 
the  supreme  court  is,  by  the  rules  of  the 
court,  authorized  by  virtue  thereof  to 
practice  in  all  the  courts  of  the  State ; 
and  a  district  court  cannot  expel  him  from 
that  bar.     lb.  190. 

5.  The  act  of  the  legislature,  by  which 
a  district  judge  is  empowered  to  hold  a 
district  court  in  another  district,  is  consti- 
tational  and  valid;  and  a  court  held  in 
pursuance  of  that  act  by  a  district  judge 
in  a  district  other  than  the  one  for  which 
he  has  been  elected,  is  not  for  that  reason 
improperly  organized.  People  v.  McCau- 
%,  I  CaL  380. 

6.  The  jurisdiction  of  the  district  court 
is  confirmed  and  defined  by  the  constitu- 
tion ;  and  no  statute  can  deprive  it  of  its 
powers  to  take  cognizance  of  any  action 
wherein  the  amount  in  controversy  ex- 
ceeds the  value  of  two  hundred  dollars. 
Bickg  V.  Bell,  3  Cal.  224. 

7.  Where  the  principal  sum  sued  for 
is  less  than  two  hundred  dollars,  the  dis- 
trict court  has  no  jurisdiction.     Arnold  v. 

Van  Brunt,  4  Cal.  89. 

8.  District  courts  cannot  entertain  jur- 
isdiction of  cases  in  a  justice's  court  by 
certiorari  where  the  error  complained  of 
might  be  corrected  on  appeal  to  the  county 
court.      Gray  v.  Schupp,  4  Cal.  185. 

9.  In  a  suit  brought  by  one  of  the 
partners  in  a  mining  company  against  the 
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company  to  recover  his  share  which  had 
been  sold  for  an  alleged  nonpayment  of 
an  assessment,  and  also  to  recover  the 
sum  of  $2,027,  his  proportionate  share  of 
the  gold  taken  out  by  said  company,  the 
district  court  had  jurisdiction.     Schuepler 

V.  JEvans,  4  Cal.  212. 

• 

10.  The  district  courts  have  constitu- 
tional jurisdiction  of  cases  of  nuisance. 
The  grant  of  such  jurisdiction  by  statute 
to  the  county  court  cannot  take  away  the 
constitutional  jurisdiction  of  the  district 
court     Fitzgerald  v.  Urton,  4  Cal.  238. 

11.  The  legislature  possessed  an  un- 
doubted right  to  transfer  the  criminal 
business  of  the  court  of  sessions  to  the 
district  court  People  v.  Gilmore,  4  Cal. 
380. 

12.  Actions  in  forcible  entry  and  de- 
tainer are  summary  proceedings  provided 
by  statute,  and  do  not  belong  to  district 
courts  by  virtue  of  original,  nor  can  they 
have  appellate  jurisdiction.  Tottmsend  v. 
Brooks,  5  CaL  53. 

13.  Where  an  action  has  been  com- 
menced in  a  district  court  in  good  faith 
for  a  sum  exceeding  two  hundred  dollars, 
exclusive  of  interest,,  a  judgmtot  may  be 
rendered  for  an  amount  less  than  that 
sum.  Jackson  v.  Whartenby,  5  Cal.  95. 

14.  The  district  court  is  a  court  of  gen- 
eral original  jurisdiction ;  its  process  is  co- 
extensive with  the  State.  Reyes  v.  ^Sbn- 
ford,  5  Cal.  117. 

15.  Causes  may  be  removed  from  one 
district  court  to  another,  in  the  manner 
provided  by  statute,  before  answer.     Ih. 

16.  Proceedings  in  insolvency  are  not 
stricti  juris  either  proceedings  in  law  or 
equity,  but  a  new  remedy  or  proceeding 
created  by  statute,  the  administration  of 
which  is  vested  in  the  district  court,  inde- 
pendent of  their  common  law  or  chancery 
powers  as  courts  of  general  jurisdiction. 
Cohen  v.  Barrett,  5  Cal.  210. 

17.  District  courts  cannot  take  cogniz- 
ance of  any  case  where  the  sum  involved 
does  not  exceed  two  hundred  dollars. 
Zander  v.  Coe,  5  Cal.  232. 

18.  District  courts  by  the  constitution 
are  clothed  with  original  jurisdiction  in 
law  and  equity  where  the  amount  in  con- 
troversy exceeds  two  hundred  dollars,  ex- 
clusive of  interest  Zander  v.  Coe,  5  Cal. 
232  ;  Sandford  v.  Bead,  5  Cal.  298. 

19.  District  courts  of  this   State  are 
I  courts  of  original  and  common  law  juris- 
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diction  and  are  courts  of  record,  and  have 
power  to  naturalize  aliens  according  to 
the  laws  of  congress,  and  are  the  only 
State  courts  which  have  that  power.  Ex 
parte  Knowle9^  5  Cal.  306. 

20.  In  an  action  for  service  and  a  di- 
vision of  the  property  acquired  during 
coverture,  the  jurisdiction  of  the  district 
court  is  not  limited  as  to  the  amount. 
Deuprez  v.  Deuprez^  5  Cal.  388. 

21.  District  courts  have  jurisdiction  to 
punish  for  contempts  of  their  process,  and 
to  issue  such  writs  as  are  necessary  to  the 
exercise  of  their  jurisdiction.  Ex  parte 
Cohen,  5  Cal.  495. 

22.  The  legislature,  in  conferring  juris- 
diction in  insolvency  on  hoth  the  district 
and  the  county  courts,  acted  in  the  exer- 
cise of  a  legitimate  power,  and  these 
courts  have  concurrent  jurisdiction.  Har^ 
per  V.  Freelon,  6  Cal.  76. 

23.  The  grant  of  authority  to  the  coun- 
ty judge  to  award  injunctions  in  cases 
brought  in  the  district  courts  is  a  inere 
power  to  issue  mesne  process,  auxiliary 
to  the  proper  jurisdiction  of  the  district 
court,  and  is  not  trenching  upon  it. 
Tkampton  v.  WiUianu,  6  Cal.  89  ;  Gran- 
daU  V.  Waadi,  6  Cal.  451. 

24.  A  district  court  may  issue  a  writ 
of  certiorari  to  a  county  judge  to  review 
the  proceedings  of  his  court.  Chard  v. 
Barruon,7  Cal.  116. 

25.  As  soon  as  proceedings  supplement- 
ary to  execution  were  instituted  before 
the  district  court,  that  court  obtained  ju- 
risdiction over  the  case,  and  had  authority 
to  proceed  and  apply  the  property  of  the 
judgment  debtors  to  the  satisfaction  of  the 
judgment  upon  which  proceedings  were 
had.     Adanu  v.  HaekeU,  7  Cal.  202. 

26.  In  an  application  for  a  mandamus 
to  compel  a  district  judge  to  sign  a  bill  of 
exceptions  which  the  relator  alleges  he  re- 
fuses to  do,  and  the  judge  in  his  answer 
avers  that  he  has  signed  a  true  bill  of  ex- 
ceptions, and  that  the  one  presented  by 
relator  is  not  a  true  bill :  held,  that  the 
vendor  is  not  entitled  to  a  jury  to  try  the 
issue  of  the  verity  of  the  bill.  Pedjple  v. 
Judge  of  the  Tenth  Dutrict  Court,  9  CaJ.  20. 

27.  A  writ  of  certiorari  will  lie  in  the 
district  court  to  review  the  action  of  the 
board  of  supervisors,  otherwise  their  ac- 
tion would  be  beyond  control.  People  v. 
El  Dorado  Chunty,  8  Cal.  61 ;  overruling 
People  V.  HeUer,  6  CaL  680. 


26.  Where  suit  was  brought  in  the  dis- 
trict court  on  an  undertaking  on  appeal  to 
the  supreme  court,  given  in  the  sum  of 
three  hundred  dollars  conditioned  to  pay 
all  damages  and  costs,  not  exceeding  the 
three  hundred  dollars  which  may  be  award- 
ed by  the  supreme  court,  and  the  damages 
and  costs  so  awarded  were  only  thirty  dol- 
lars and  fifteen  cents :  held,  that  the  dis- 
trict court  had  no  jurisdiction.  Page  v. 
mU,  9  Cal.  250. 

29.  The  jurisdiction  of  the  fourth  and 
twelfth  judicial  district  courts  within  the 
limits  of  the  city  of  San  Francisco  is 
equally  extensive,  and  proceedings  may 
be  commenced  in  either  court,  at  the  op- 
tion of  the  suitor.  SUxde  v.  JSr  Crediiorsj 
10  Cal.  485. 

30.  District  courts  are  courts  of  gener- 
al jurisdiction  in  all  matters  given  them 
by  law,  wherever  those  matters  may  be 
locally  situated  or  wherever  the  parties 
may  reside ;  but  for  convenience,  parties 
have  a  right  to  a  trial  of  particular  cases 
in  particular  counties.  Watts  v.  White^ 
13  CaL  324. 


2.  Not  appellate. 

31.  The  district  court  has  no  appellate 
jurisdiction  constitutionally.  Peope  v.  TV* 
ralta.  3  Cal.  379 ;  Caulfield  v.  Hudson,  3 
Cal.  389 ;  Hernandez  v.  Simon,  3  CaL 
464 ;  Gray  v.  Schupp,  4  Cal.  185 ;  Reed 
V.  McCormickj  4  (^L  342;  TowneendY. 
Brooke,  5  Cal.  52 ;  Zander  v.  Goe,  5  CaL 
230 ;  People  v.  Fowler,  9  Cal.  86. 


3.  In  Probate  matters. 

32.  District  courts  of  this  State  have 
the  same  control  over  the  persons  of  n&i- 
nors  as  well  as  their  estates  that  the  courts 
of  chancery  in  England  possess.  Wtieon 
V.  Eoachy  4  Cal.  366 ;  BMfc  v.  Rogertj  9 
CaL  129. 

33.  The  issues  of  fact  joined  in  the  pro- 
bate court  and  which  are  sent  to  the  dia- 
trict  court  for  trial  are  of  that  class  upon 
which  the  probate  judge  is  unwilling  to 
pass  his  judgment,  or  where  from  great 
conflict  of  evidence  a  reasonable  donbt 
must  exist  in  his  mind  as  to  which  aide  baa 
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the  right.     Keller  v.  Franklin,  5  Cal.  433. 

34.  District  courts  have  unlimited  ju- 
risdiction over  issues  of  fact  sent  to  be 
tried  out  of  the  probate  court.     lb,  434. 

35.  So  much  of  the  act  of  1855  as  pro- 
Tides  for  the  transfer  to  the  district  court 
of  issues  of  fact  already  decided  in  the 
probate  court  is  unconstitutional  and  void. 
Decifs  Estate  v.  Gherke,  6  Cal.  669. 

36.  A  suit  for  the  foreclosure  of  a  mort- 
gage is  peculiarly  an  equity  proceeding, 
and  when  a  district  court  gains  jurisdic- 
tion of  the  case  for  the  purpose  of  fore- 
closure, it  has  the  right  to  give  full  relief, 
and  for  this  purpose  to  decree  and  execute 
a  sale  of  the  mortgaged  premises.  But 
when  the  claim  is  presented  to  the  admin- 
istrator and  probate  court  it  is  otherwise. 
BeUoc  V.  Bogersy  9  Cal.  1 29. 

37.  An  action  to  foreclose  a  mortgage, 
given  for  the  purchase  money  of  a  home- 
stead by  a  deceased  person,  is  not  a  claim 
in  the  sense  of  the  statute  against  the 
estare  of  the  deceased.  Suit  can  be  brought 
thereupon  in  the  district  court,  and  the  ad- 
ministrator is  a  proper  party  for  the  pur- 
pose of  liquidating  the  amount  of  the  in- 
debtedness. Carr  v.  Caldwell,  10  Cal. 
385. 

38.  There  is  no  relation  of  inferiority 
ia  the  constitution  or  powers  of  prabate 
•court,  as  respects  the  district  court.  They 
are  unlike,  but  neither  their  respective 
spheres  equal.  They  are  both  constitu- 
tional courU.  No  appeal  lies  from  one  to 
the  other.     Pond  v.  Pond,  10  Cal.  500. 

39.  Xssues  of  fact  are  sent  from  the  pro- 
bate court  to  the  district  court,  not  as  from 
an  inferior  to  a  superior  tribunal,  but  for 
the  sake  of  convenience,  because  the  pro- 
bate court  has  not  the  machinery  of  jury 
trial  and  its  incident,     lb, 

40.  The  district  court,  by  virtue  of  its 
common  law  powers  alone,  derives  its 
powers  to  try  issues  of  fact,  and  that  court, 
as  a  court  of  law,  has  no  jurisdiction  over 
probate  matters.     lb,  501. 

41.  Under  former  decisions  of  this  court, 
district  courts,  as  courts  of  chancery,  have 
assumed  jurisdiction  over  probate  matters, 
and  as  probably  rights  have  vested  under 
their  decrees,  and  the  principle  asserted  is 
more  convenient  in  practice,  it  is  not  per- 
missible now  to  question  the  jurisdiction. 
Ded^s  Estate  v.  Gerke,  12  Cal.  436. 

42.  The  district  court  may  take  juris- 
diction of   the  settlement  of  an  estate, 
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when  there  are  peculiar  circumstances  of 
embarrassment  to  its  administration,  and 
when  the  assuming  jurisdiction  would 
prevent  waste,  delay  and  expense,  and 
thus  conclude  by  one  action  and  decree  a 
protracted  and  vexatious  legislation.  lb, 
437. 


4.    Over  Proceedings  in    other  District 

Courts, 

43.  The  several  district  courts  of  the 
State  have  all  the  same  jurisdiction  and 
stand  on  the  same  level,  and  one  cannot 
attempt  by  the  writ  of  mandamus  to  super- 
vise, direct  or  restrain  the  action  of  another, 
and  this  power  must  exist  in  the  supreme 
court,  for  without  it  the  judiciary  system 
would  be  irremediably  imperfect.  People 
V.  Turner,  1  Cal.  149. 

44.  One  district  court  has  no  authority 
to  rtijoin  the  proceedings  of  another  dis- 
trict court.  Anthony  v.  Dunlap,  8  Cal. 
27 ;  Rickett  v.  Johnson.^  8  Cal.  35 ;  RevaUc 
V,  Kraemer,  8  Cal.  71 ;  Chipman  v.  Hilh 
bard,  8  Cal.  271 ;  Gorham  v.  Toomey,  9 
Cal.  77. 

45.  A  district  court  cannot  enjoin  the 
proceedings  of  a  federal  court.  Phelan  v. 
Smith,  8  Cal.  521. 

46.  The  exception  to  the  general  rule, 
that  one  district  court  cannot  restrain  the 
proceedings  of  another  district  court,  is 
where  the  court  in  which  the  action  or 
proceeding  should  be  had  is  unable,  by 
reason  of  its  jurisdiction,  to  afford  the  relief 
sought ;  as  where  several  fraudulent  judg- 
ments are  confessed  in  several  courts,  it 
would  not  be  necessary  for  the  creditor  to 
bring  a  different  suit  in  each  different 
court.      Uhlf elder  v.  Levy,  9  Cal.  614. 


5.   Over  Judgments. 

47.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  tenn  is  invalid,  and  will 
be  set  aside.  Smith  v.  Chichester,  1  CaL 
409  ;  Coffinberry  v.  Horrill,  5  Cal.  493 ; 
Peabody  v.  Phelps,  7  Cal.  53 ;  Wicks  v. 
Ludwig,  9  Cal.  175. 

48.  After  the  adjournment  of  -the  term, 
no  person  remains  in  the  district  court  to 
set  aside  the  judgment,  or  grant  a  new 
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trial,  except  as  provided  by  statute,  unless 
the  right  is  -paved  by  proper  motion.  Bald- 
win V.  Kramer^  2  Cal.  588;  Morritan  v. 
Dopman^  3  Cal.  257  ;  Suydam  v.  Pitcher^ 
4  CkI.  281 ;  Carpentter  v.  Jfart,  5  Cal. 
407 ;  Bol>b  v.  Bobb,  6  Cal.  22 ;  Shaw  v. 
McGregor,  S  Cal.  521. 

49.  The  district  court  is  a  superior 
court  of  general  jurisdiction,  and  its  judg- 
ment upon  any  subject  matter  within  its 
power  is  conclusive  between  the  parties  in 
every  collateral  issue,  as  long  as  such  judg- 
ment is  unreversed.  Webb  v.  Hanson,  3 
Cal.  105. 

50.  The  district  court  is  not  limited  by 
the  present  act,  as  to  the  time  within 
which  it  may  grant  relief  upon  a  judg- 
ment unjustly  or  improperly  obtained. 
People  V.  Lajarge,  3  Cal.  133. 

51.  It  is  a  wrongful  exercise  of  author- 
ity, in  the  district  court,  to  strike  out,  on 
an  ex  parte  motion,  a  marginal  entry  of 
satisfaction,  on  a  judgment  rendered  two 
years  before.  Henly  v.  HoitingSj  3  Cal. 
342. 


III.  Costs. 

55.  A  district  court  has  no  authority  to 
allow  counsel  fees,  as  in  admiralty  cases,  in 
a  cause  transferred  from  the  court  of  first 
instance  into  that  court  by  statute.  Sdby 
V.  Bark  Alice  Tarlton,  1  CaL  104. 


II.  Appeal. 
1.  From  the  District  Court, 

52.  No  appeal  lies  from  a  judgment  of 
a  district  court,  on  an  appeal  from  an  or- 
der of  the  court  of  sessions,*  upon  an 
application  of  a  ferry  license.  Webb  v. 
Hunson,  2  Cal.  134. 

53.  A  party  desiring  to  appeal  from  the 
district  court,  in  a  case  wherein  the  stat- 
ute has  failed  to  make  provision,  must 
bring  himself  within  the  constitutional  pro- 
visions of  appeal,  else  the  judgment  of  the 
district  court  is  final  and  conclusive.  Wehh 
v.  Hanson,  3  Cal.  68 :  105. 


2.   On  Remittitur  froni  Supreme  Court, 

54,  Where  a  case  is  remitted  from  the 
supreme  court  to  a  district  court,  the  clerk 
of  the  district  court  may  issue  an  execu- 
tion for  the  costs  accrued  thereon,  and  the 
district  court  has  no  authority  to  prevent 
it.  City  of  Marysville  v.  Buchanctn,  3 
Cal.  213.  * 


IV.  Sessions  of  the  Court. 

56.  At  a  regular  term  of  the  district 
court,  the  court  fixed  the  time  of  holding 
an  adjourned  term  in  accordance  wi^ 
another  statute ;  a  new  statute  was  passed, 
fixing  other  regular  terms,  and  repealing 
the  previous  law  regulating  regular  terma; 
it  was  held  that  the  law  authorizing  the 
time  of  holding  adjourned  terma  was  im- 
pliedly repealed,  and  that  a  term  so  holden 
was  not  legal.  Domingues  v.  Domingues, 
4  Cal.  186. 

57.  Though  the  legislature  are  required 
diroctly  to  select  the  places  of  holding  the 
district  court,  it  does  not  follow  that  the 
right  to  select  a  county  seat  may  not  be  con- 
ferred by  law  upon  the  people,  as  the  con- 
stitution does  not  require  that  the  district 
court  shall  be  held  at  a  county  seat.  Dp- 
ham  v.  Supervisors  Sutter  County^  8  CaL 
382. 


*'»"h(«  appHlatr  I'lrtwllrtioii  from  tlic  court  of  BrM!or.« 
'doclarud  uncuiuiUtJtluiial. 


DISTRICT  JUDGE. 

1.  The  constitution  of  the  State  oonfers 
the  authority  of  peace  officers  upon  the 
justices  of  the  supreme  court  and  the  dis- 
trict judge.     People  V,  Smith,  1  Cal  13. 

2.  An  attachment  will  not  be  issued 
against  a  district  judge  for  noncompliance 
with  a  writ  of  mandamus,  by  which  he 
was  directed  to  vacate  an  order  expelling 
the  relator  from  the  bar,  and  reinstate  him 
in  his  office  of  attorney,  where  it  did  not 
appear  from  the  papers  on  which  the  mo- 
tion of  attachment  was  founded  that  any 
application  has  been  made  to  the  court  to 
vacate  the  order,  as  commanded  by  the 
writ  of  mandamus,  and  where  it  appears 
that  so  far  h»  the  action  of  the  jndge  in 
vacation  is  concerned,  he  has  la  substance 
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complied  with  the  command  of  the  writ  of 
mandaraas ;  and  in  such  case,  it  will  not 
be  deemed  a  disobedience  of  the  writ,  that 
the  coart  had  again  expelled  the  relator 
for  reasons  alleged  to  have  arisen  after  the 
issuing  of  the  writ.  People  v.  Turner^  1 
CaL  189. 

3.  The  act  of  the  legislature  by  which 
a  district  judge  is  empowered  to  hold  a 
district  court  is  constitutional  and  valid, 
and  a  court  held  in  pursuance  of  said  act 
bj  a  district  judge,  in  a  district  other  than 
the  one  for  which  he  was  elected,  is  not 
for  that  reason  improperly  organized. 
People  V.  Mc  Cauley,  1  Cal.  380. 

4.  The  legislature  created  the  tenth  ju- 
dicial district,  and  not  having  appointed  a 
judge  therefor,  the  governor,  on  the  first 
liaj,  1851,  appointed  the  respondent,  who 
was  dulv  qualified.  The  relator  having 
been  elected  judge  at  the  general  election 
in  September,  received  his  commission  and 
was  duly  qualified:  held,  that  he  was 
rightfully  entitled  to  his  office.  PeopU  v. 
Barbour,  3  CaL  504. 

5.  In  an  application  for  a  mandamus  to 
compel  a  district  judge  to  sign  a  bill  of 
exceptions,  which  the  relator  alleges  he 
refuses  to  do,  and  where  the  district  judge, 
in  his  answer,  avers  that  he  has  signed  a 
tine  bill  of  exceptions,  and  that  the  one 
presented  by  the  relator  is  not  a  true  bill : 
held,  that  the  relator  is  not  entitled  to  a 
jury  to  try  this  issue.  People  v.  Judge  of 
the  Tenth  Judicial  Dtstrict,  9  Cal.  20. 

6.  An  execution  issued  upon  a  judg- 
ment of  the  district  court  rendered  in  1850, 
before  the  judgment  was  signed  by  the 
district  judge,  is  void,  and  a  sale  under 
such  execution  passes  no  title  to  the  pur- 
chaser.     Welh  V.  Stout,  9  Cal.  497. 

7.  District  judges  have  power  to  issue 
writs  of  certiorari  and  to  hear  them  on 
their  return  at  chambers.  People  v.  Su^ 
pervisars  of  Marin  County,  10  Cal.  346. 

8.  A  person  duly  elected  judge  of  the 
district  court  of  this  State  is  entitled  to 
bold  office  for  the  period  of  six  years. 
People  Y.  Weller,  11  Cal.  85;  People  v. 
Burbcmk,  12  CaL  388. 

9.  Where  an  election  for  the  oflice  of 
district  Judge  has  been  held  by  the  quali- 
fied electors  of  such  district  at  the  general 
election  in  1853,  and  the  term  of  the 
present  incumbent  does  not  expire  until 
January,  1861 :  held,  that  such  election 
was  unaathorized,  and  the  person  elected 


was  not  entitled  to  a  commission  as  judge. 
People  V.  Weller,  11  CaL  88. 

10.  Every  act  done  by  a  district  judge, 
acting  as  such  under  a  commission,  and  in 
open  possession  of  the  office,  whether 
rightfully  in  office  or  not,  is  to  all  intents 
and  purposes  as  valid,  so  far  as  third  per- 
sons are  concerned,  as  if  he  were  both 
judge  de  facto  and  de  jure.  People  v. 
Burbatik,  12  Cal.  386. 

11.  The  constitution,  though  it  fixes  the 
period  of  the  term  of  the  office  of  district 
judge,  does  not  hx  any  day  for  the  com- 
mencement of  the  term ;  and  if  it  did,  it 
would  not  follow  that  it  applied  to  judges 
afterwards  elected  to  new  districts.  Nor 
would  it  result  that  the  judge  elected  in 
consequence  of  a  vacancy  was  necessarily 
elected  to  fill  a  vacancy.     lb,  387. 

12.  The  legislature  can  direct  the  time 
and  prescribe  the  mode  of  electing  district 
judges,  but  cannot  change  the  tenure  of 
the  office ;  hence,  so  much  of  the  act  as 
limited  the  period  of  incumbency  is  void. 
lb,  392. 

13.  The  fact  that  a  record  is  erroneous 
in  stating  that  the  parties  waived  a  jury, 
cannot  be  shown  by  an  affidavit  of  the  dis- 
trict judge  who  tried  the  cause.  Smith  v. 
Brannan,  13  CaL  115. 

14.  The  act  giving  jurisdiction  over  the 
subject  of  contested  elections  to  the  judge 
of  the  county  court,  is  constitutional,  and 
judges  of  the  district  courts  are  embraced 
within  it.  Saunders  v.  Haynes,  13  Cal. 
150. 

15.  A  district  judge  inducted  into  office 
with  a  commission  from  the  governor 
showing  him  to  be  entitled  to  it  from  a 
certain  date,  draws  the  salary  annexed  to 
the  office  from  that  date.  Turner  v.  Me- 
lony,  13  CaL  623. 

16.  The  certificate  of  a  district  judge, 
made  eight  years  after  the  trial,  that  he 
believed  the  exceptions  taken  were  correct- 
ly noted  in  the  clerk's  minutes  of  the  testi- 
mony, cannot  supply  the  place  of  a  bill  of 
exceptions.    Cattro  v.  Armesti,  14  CaL  39. 

17.  A  statement  on  appeal  certified  by 
a  district  judge  to  be  correct  according  to 
his  recollection  is  not  sufficient  Van 
PeU  V.  Littler,  14  CaL  196. 

18.  Where  a  district  judge  cannot  be 
found,  the  proposed  statement  or  bill  in  a 
criminal  case  may  be  delivered  to  the  clerk 
of  the  court  for  him,  the  clerk's  office  be- 
ing the  proper  place  for  the  deposit  of  pa- 
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pers  for  the  judge  in  his  absence  from  his 
chambers.  The  clerk  should  minute  on 
tlie  document  the  date  of  its  receipt  and 
hand  it  to  the  judge  at  the  earliest  conven- 
ient opportunity.  People  v.  Lee,  14  Cal. 
512. 

19.  Questions  of  discretion  in  the  judge 
of  the  district  court  are  not  reviewed  in 
the  supreme  court  except  in  cases  of  gross 
abuse,  to  the  injury  of  the  party.  Smith 
V.  Bi/Mt,  16  Cal.  26. 

20.  Where  the  record  shows  simply  a 
statement  signed  by  the  district  judge,  with 
out  any  certificate  preceding  as  to  the  cor- 
rectness of  the  statement^  and  it  does  not 
purport  to  be  a  statement  on  motion  for 
new  trial,  and  no  order  appears  disposing  of 
the  motion  for  new  triai :  held,  tliat  there 
is  no  statement  on  motion  for  new  trial  or 
on  appeal.  And  the  grounds  of  the  mo- 
tion for  new  trial  not  being  filed  within 
the  time  required  by  law,  the  appeal  is 
from  the  judgment  alone.  McCartney  v. 
Fitz  Henry,  16  Cal.  185. 


DITCHES. 
See  Water  Courses. 


DIVIDEND. 

1.  Plaintiff  assigns  to  defendant,  Sep- 
tember 22d,  two  shares  of  stock  in  a  min- 
ing company,  stating  in  the  assignment, 
*^  I  authorize  the  transfer  to  him,  (defend- 
ant) with  all  the  dividends  made  after  the 
morning  of  the  twenty-third  of  Septem- 
ber." Both  parties  expected  a  dividend 
on  Monday,  the  twenty-second.  The 
trustees  did  not  in  fact  declare  dividends 
until  between  noon  and  one  o'clock  on 
Tuesday:  held,  that  the  dividends  be- 
longed to  plaintiff,  and  that  parol  evidence 
was  admissible  to  explain  the  transaction 
and  point  its  meaning.  Brewster  v.  Za- 
tkrapy  15  Cal.  22. 


DIVORCE. 

1.  By  the  Mexican  law,  marriage  law- 
fully contracted  in  the  Mexican  church 
between  members  thereof  cannot  be  dis- 
solved by  the  civil  tribunals.  Without 
the  sanction  of  the  church,  marriage  is  a 
mere  civil  contract,  and  as  such  falls  with- 
in the  jurisdiction  of  the  court  of  first  in- 
stance.    Harmon  v.  Harmatij  3  Cal.  215. 

2.  Upon  granting  a  divorce,  the  act  rel- 
ative to  husband  and  wife  directs  that  the 
common  property  shall  be  equally  divided. 
It  is  held  that  one  of  the  direct  results, 
and  part  and  parcel  of  a  decree  of  di- 
voLXse,  is  the  partition  of  the  common  prop- 
erty and  is  one  of  the  proper  subjects  of 
the  action.  Kashaw  v.  Kashaw,  3  Cal.  321. 

3.  The  wife,  in  an  action  for  a  divorce, 
may  make  a  party  of  any  one  claiming  an 
interest  in  the  common  property.     lb.  322. 

4.  Where  the  husband  resided  and  had 
his  domicil  some  time  in  this  State,  and 
the  wife  followed  him  and  arrived  here 
and  commenced  an  action  for  divorce  be- 
fore six  months  had  elapsed  after  her  ar- 
rival :  it  was  held,  that  the  domicil  of  the 
husband  is  the  domicil  of  the  wife,  and  she 
must  be  considered  as  having  been  a  resi- 
dent of  the  State  continuously  since  her 
husband  arrived.     Ib» 

5.  In  an  action  for  divorce,  the  deser- 
tion of  the  husband  entitles  the  wife  to 
her  own  domicil  for  the  purposes  of  main- 
taining the  action.  MoffaU  v.  Moffattj  5 
Cal.  281. 

6.  In  an  action  for  divorce  and  a  parti- 
tion of  the  property  acquired  during  cov- 
erture, the  district  court  has  jurisdiction 
alone  and  in  an  unlimited  amount,  and  can 
also  provide  for  the  support  of  the  wife 
and  child.  Dewprez  v.  Deuprez,  5  CaL 
388. 

7.  In  an  action  by  the  vrife  for  a  di- 
vorce on  the  ground  of  the  willful  neglect 
of  the  husband  and  his  failure  to  provide 
her  with  the  necessaries  of  life  for  the  pe- 
riod of  three  years,  the  residence  of  the 
husband  with  the  wife  within  the  three 
years  is  no  answer  to  the  application, 
where  it  appears  that  they  were  not  living 
together  at  the  commencement  of  the  suit. 
WaMam  v.  Washburn,  9  CaL  476. 

8.  Willful  neglect,  whether  accompa- 
nied with  desertion  or  otherwise,  is  a  dis- 
tinct ground  of  divorce.    Ib» 
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9.  It  must  appear  affirmatively  on  the 
part  of  the  applicant  that  the  husband  was 
the  owner  of  property  sufficient  to  provide 
for  the  necessaries  of  life,  and  neglected  so 
to  do.     lb. 

10.  In  an  action  for  divorce,  the  defend- 
ant cannot  have  a  portion  of  the  home- 
stead set  apart  to  him,  where  it  is  not 
shown  that  the  property  claimed  as  a 
homestead  has  been  at  any  time  during 
the  existence  of  the  marriage  the  resi- 
dence of  the  family.  Elmore  v.  Eltnore^ 
10  Cal.  226. 

11.  The  supreme  court  possesses  appel- 
late jurisdiction  from  a  decree  rendered  in 
a  suit  for  divorce  from  the  bonds  of  mat- 
rimony.     OonatU  v.  Conant,  10  Cal.  253. 

12.  The  charge  of  adultery  should  be 
stated  with  reasonable  certainty  as  to  time 
and  place,  so  as  to  enable  the  defendant  to 
prepare  to  meet  it  on  the  trial.     Jb,  254. 

13.  The  statute  has  not  altered  any  of 
the  ordinary  rules  of  pleading  for  cases  of 
divorce,  except  that  nothing  can  be  taken 
by  admission  or  default     lb. 

14.  The  doctrine  of  recrimination  or 
compensatio  criminum  applicable  in  suits 
for  divorce,  and  the  several  offenses  which 
by  tiie  statute  constitute  grounds  of  di- 
vorce, are  pleadable  in  bar  to  such  suits, 
the  one  to  the  other,  within  the  principle 
of  the  doctrine.     lb. 

15.  Willful  desertion  of  the  other  by 
either  party  for  the  period  of  two  years 
19  ground  for  a  divorce  under  the  statute ; 
and  desertion  for  a  less  period  is  not  suffi- 
cient to  bar  a  decree.     lb.  256. 

16.  The  true  rule  which  should  govern 
the  courts  in  the  exercise  of  their  discre- 
tion in  this  respect  is  this :  that  to  entitle 
to  a  decree  for  an  absolute  divorce  from 
the  bonds  of  matrimony,  the  applicant 
must  be  an  innocent  party;  one  who  has 
fiiithfully  discharged  the  obligations  of  the 
marriage  relations,  and  seeks  relief  because 
really  injured  or  aggrieved  by  the  miscon- 
duct of  the  other ;  and  on  the  other  hand, 
where  there  are  circumstances  showing  a 
disr^ard  of  those  obligations,  though  not 
carried  to  such  a  degree  as  to  constitute 
itself  a  ground  for  divorce,  the  decree 
should  be  only  for  a  divorce  from  bed  and 
board.     lb.  257. 

17.  The  whole  issue  in  divorce  cases 
cannot,  even  by  stipulation,  be  referred ; 
and  when  a  reference  is  had,  the  referee 
cannot  pass  upon  the  testimony.    If  he 


make  any  statement  or  finding  of  facts, 
the  court  is  obliged  to  disregard  it,  and 
base  its  decree  only  upon  the  legal  testi- 
mony taken.  Baker  v.  Baker,  10  Cal.  527. 

18.  An  order  setting  aside  the  findings 
of  a  referee  in  a  divorce  case,  and  send- 
ing the  case  back  to  the  referee  for  further 
testimony,  is  interlocutory  in  its  character, 
and  not  the  subject  of  appeal.     lb. 

19.  The  statute  on  divorces  does  not  in 
terms  prohibit  the  introduction  of  confes- 
sions in  evidence  ;  but  only  provides  that 
the  decree  shall  not  be  granted  on  them. 
Baker  v.  Baker,  13  Cal.  93. 

20.  When  all  presumptions  of  collu- 
sion are  repeUed,  and  from  circumstances 
it  appears  reasonably  certain  that  the  con- 
fession made  is  true,  the  ground  of  the 
rule  of  exclusion  in  cases  of  divorce  is 
obviated,  and  there  can  be  no  reason  for 
refusing  consideration  to  the  confession. 
lb.  94. 

21.  Marriage  by  our  law  is  a  civil  con- 
tract, and  may  be  avoided  for  material  and 
substantive  fraud  in  its  procurement ;  and 
ante  nuptial  pregnancy  by  a  stranger  is  a 
fraud  going  to  the  very  substance  of  the 
contract,  vitiates  it  ab  initio,  and  authorizes 
a  divorce.     lb.  102. 

22.  Extreme  cruelty  in  our  divorce -act 
means  the  same  thing  as  the  ssevitia 
or  cruelty  of  the  English  ecclesiastical 
court;  and  may  be  defined  generally  to 
be  any  conduct  in  one  of  the  married 
parties  which  furnishes  reasonable  appre- 
hension that  the  continuance  of  the  co- 
habitation would  be  attended  with  bodily 
harm  to  the  other.  Morris  v.  Morris,  14 
Cal.  79. 

23.  Courts  grant  divorces  in  cases  of 
cruelty,  not  to  punish  an  offense  already 
committed,  but  to  relieve  the  complaining 
party  of  apprehended  danger.  And  the 
divorce  may  follow,  even  in  the  absence  of 
any  actual  violence.     lb. 

24.  But  if  there  has  been  actual  violence, 
it  must  be  attended  with  danger  to  life,  limb 
or  health,  or  be  such  as  to  cause  reason- 
able apprehension  of  future  danger.  lb.  80. 

25.  Divorce  for  extreme  cruelty  is  not 
generally  granted  when  such  cruelty  is 
caused  by  the  misconduct  of  the  wife  who 
applies.   Johnson  v.  Johnson,  14  Cal.  460. 

26.  A  wife  divorced  from  her  husband 
for  extreme  cruelty  on  his  part  is  entitled 
to  the  custody  of  their  female  child  of 
tender  years — the  wife  being  blameless. 
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The  father  has  a  right  to  see  the  child  at 
all  convenient  times.  Wand  v.  Wand,  14 
Cal.  517. 

27.  The  refusal  of  the  wife  to  accom- 
pany her  hushand  on  a  change  of  residence, 
followed  bj  actual  cessation  of  matrimonial 
cohabitation,  and  unattended  by  any  ex- 
cusing or  explanatory  circumstances,  is 
evidence  of  desertion,  and  authorizes  a 
divorce.  Hardenhergh  v.  Hardenhergh^  14 
Cal.  656. 

28.  Desertion  consists  of  an  actual 
cessation  of  matrimonial  cohabitation  be- 
tween the  parties,  coupled  with  an  intent 
to  desert,  in  the  mind  of  the  offending 
party.     lb,  657. 

29.  Where  the  court  dissolves  the  bonds 
of  matrimony,  it  has  no  power  to  impose 
any  restraint  upon  a  second  marriage  in 
the  absence  of  an  express  statute  confer- 
ring it.     Barber  v.  Barber,  16  Cal.  378. 


^^^^^k^iM^»^^«AA^^^^k^k^h^^^^»^l^i^k^k^«^I^W^ 


DOCUMENTS. 


See  Instruments. 


DOMICIL. 

1.  Where  the  husband  resided  and  had 
his  domicil  sometime  in  this  State,  and 
the  wife  followed  him  and  arrived  here 
and  commenced  an  action  for  divorce 
before  six  months  had  elapsed  after  her 
arrival,  it  was  held  that  the  domicil  of  the 
husband  is  the  domicil  of  the  wife,  and 
she  must  be  considered  as  having  been  a 
resident  of  the  State  continuously  since 
her  husband  arrived.  Kashaw  v.  Kashaw, 
3  Cal.  322. 

2.  The  homestead  is  the  family  resi- 
dence, and  in  order  to  constitute  a  home- 
stead there  must  be  an  actual  occupancy, 
with  the  intention  of  dedicjiting  the  prem- 
ises to  such  purpose.  Residence  is  prima 
facie  evidence  of  such  intention,  and  im- 
parts notice.*  Cook  v.  Mc  Christian,  4 
Cal.  25 ;  Holdm  v.  Pinney,  6  Cal.  235. 

3.  Residence   depends  upon  intention. 


as  well  as  fact,  and  mere  inhabitancy  for  a 
short  period  against  the  intention  of  ac- 
quiring a  domicil  would  not  make  a  resi- 
dent within  the  meaning  of  the  law,  so  as 
to  constitute  an  elector.  People  v.  Perakoy 
4  Cal.  175. 

4.  Occupancy  by  the  family  is  presump- 
tive evidence  of  the  appropriation  of  a 
place  as  a  homestead,  and  is  consequently 
notice  to  all  the  world.*  Taylor  v.  JHiar- 
gous,  4  Cal.  273. 

5.  In  the  case  of  the  successive  occu- 
pancy df  several  places  as  residences,  the 
recovery  of  either  one  of  them  by  the  wife, 
as  a  homestead,  would  bar  her  recovery 
of  any  other  as  such.*     lb, 

6.  The  domicil  of  the  husband  is  the 
domicil  of  the  wife,  in  contemplation  of 
law,  and  it  is  not  necessary  that  she  should 
be  an  actual  resident  in  the  State.  Beard 
V.  Knoxy  5  Cal.  257. 

7.  In  an  action  for  a  divorce,  the  deser- 
tion of  the  husband  entitles  the  wife  to  her 
own  domicil  for  the  purpose  of  maintaining 
the  action.     Moffatt  v.  MoffaU,  5  Cal.  281 . 

8.  Where  a  married  man,  whose  wife 
had  never  resided  in  the  State,  purchased 
a  lot  of  land  and  resided  upon  it,  which  he 
then  mortgaged,  his  wife  not  joining  there- 
in, and  subsequently  his  wife  came  to  this 
State  and  resided  with  him  on  the  mort^ 
gaged  premises :  held,  that  the  character  of 
a  homestead  was  never  impressed  upon  the 
premises  until  the  actual  residence  of  the 
family  thereon,  and  therefore  the  home- 
stead exemption  cannot  be  sustained 
against  the  mortgage.*  Gary  v.  TVce,  6 
Cal.  629 ;  Rix  v.  McHenry,  9  Cal.  91. 

9.  In  the  application  by  the  wife  ior  a 
divorce,  on  the  ground  of  willful  neglect  of 
her  husband  and  his  failure  to  provide  her 
with  the  necessaries  of  life  for  the  period 
of  three  years,  the  residence  of  the  hus- 
band with  the  wife  within  the  three  years 
is  no  answer  to  the  application,  where  it 
appears  they  were  not  living  tc^^ether  at 
the  commencement  of  the  suit.  WaMmm 
V.  Washbvim,  9  Cal.  476. 

10.  In  an  action  of  divorce,  the  defend- 
ant cannot  have  a  portion  of  the  homestead 
set  apart  to  him,  where  it  is  not  shown 
that  the  property  claimed  as  a  homestead 
has  been  at  any  time  during  the  existence 
of  the  marriage  the  residence  of  the  family. 
Elmore  v.  Mmore,  10  Cal.  226. 


*Tbe  statutes  of  1860* p.  til,  require  the  hmnestead  to  bo 
decUtrcd  such,  and  the  declaration  to  be  recorded. 
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Donation. — Dower. — Draft. — Duel. — ^Ejectinent. 


DONATION. 

1.  Oar  statute  does  not  seem  to  provide 
for  property  acquired  by  gift  to  the  hus- 
band and  wife  jointly,  but  with  that  excep- 
tion there  is  no  substantial  difference,  un- 
less perhaps  the  meaning  of  the  term  do- 
nation, under  the  Spanish  and  Mexican 
law,  was  more  comprehensive  than  the 
term  in  our  jurisprudence.  Scott  v.  Wordy 
IS  Cal.  471. 

2.  A  gift  of  fruit  would  not  lose  its 
character  as  a  gift  because  accompanied 
with  the  condition  that  the  donee  should 
gather  it;  nor  would  a  gift  of  land  be 
less  a  donation  because  the  beneficiary  was 
required  to  measure  the  specific  quantity 
given  and  designate  it  by  metes  and 
bounds.  Scott  v.  Ward,  13  Cal.  474 ;  Nol 
V.  Ccerd,  14  Cal.  598. 

3.  Concessions  may  be  made,  on  consid- 
eration moving  frond  the  donee,  which 
would  take  from  them  the  character  of  a 
donation.  But  lands  given  by  the  king, 
without  price  paid  for  them,  and  not  in  re- 
muneration of  any  services  rendered,  are 
certainly  donations.  Scott  v.  Wardy  13 
CaL  475 ;  Nol  v.  Card,  14  Cal.  610. 

4.  Under  all  systems,  donations  are  of 
three  classes ;  pure,  remuneratory  and  con- 
ditional. They  are  pure  when  made  with- 
out condition  in  the  exercise  of  a  spirit  of 
liberality,  as  charities.  They  are  remu- 
neratory when  required  by  no  legal  obli- 
gation, but  are  made  from  a  regard  for 
services  rendered.  They  are  conditional 
when  accompanied  with  provisions  intend- 
ed to  secure  the  purposes  for  which  they 
are  made.     Not  v.  Card,  14  Cal.  610. 


DOWER. 

1.  Oar  statute  has  done  away  with  the 
eommon  law  right  of  dower,  and  substi- 
tuted in  place  a  half  interest  in  the  com- 
mon property.  Beard  v.  Knox,  5  Cal.  256. 
ScoU  v.   Wfo-dj  13  Cal.  469. 


DRAFT. 


See  Bill  op  Exchange,  Check. 


DUEL. 

1.  Fighting  a  duel  with  fatal  result  is 
not  murder  within  our  statutes,  but  a 
special  offense  under  the  act  of  185^),  over 
which  the  courts  of  sessions  have  juris- 
diction.    People  v.  Bartiettj  1 4  Cal.  653. 


DYING  DECLARATIONS. 
See  Declarations,  dying. 


EJECTMENT. 

I.  In  general. 

II.  Complaint  in  Ejectment. 
in.  Parties  to  the  Action. 
IV.  Poneflfdon. 

1.  Abandonment  of  Poflseesion. 
V.  Evidence  in  Ejectment. 

1.  The  Patent  as  Evidence. 

2.  Notice  to  quit. 

3.  Disclaimer. 
VI.  Title. 

1.  Estoppel  as  to  Title. 
VII.  Judgment  in  Ejectment. 
VIII.  Mesne  Profits. 
IX.  Defendant's  Improvements. 


I.  Ik  general. 

1.  To  maintain  ejectment  under  the 
American  law,  a  party  may  rely  upon  the 
strength  of  his  title,  or  simply  on  prior 
actufid   possession;   and  under    Mexican 
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In  general. — Complaint  in  Ejectment. 


law  a  party  may  have  his  possessory 
action,  in  which  possession  by  the  plaint- 
iff and  disturbance  thereof  by  the  defend- 
ant may  be  the  sole  questions  at  issue 
between  the  parties ;  or  he  may  have  his 
petitory  action  on  his  claim  of  undisputed 
title.     Sunol  v.  Hepburn,  1  Cal.  259. 

2.  Indebtitatus  assumpsit  for  rent  will 
not  lie  in  favor  of  a  stranger  for  the  pur- 
pose of  trying  his  title,  or  by  one  of  the 
litigant  parties  claiming  the  land ;  this  ac- 
tion depending  not  upon  the  validity  of 
plaintiff's  title,  but  upon  a  contract  ex- 
press or  implied.  Sampson  v.  Sha&ffer,  3 
Cal.  201. 

3.  In  an  action  of  ejectment,  the  pur- 
chaser of  a  homestead  from  the  husband 
without  the  concurrence  of  the  wife  is  not 
entitled  to  recover  the  excess  of  its  value 
over  $5,000.*  Cook  v.  Mc  Christian,  4 
Cal.  26. 

4.  Ejectment  is  merely  a  possessory 
action,  and  is  confined  to  cases  where  the 
claimant  has  a  possessory  title — a  right  of 
entry  upon  the  lands ;  to  support  it  four 
things  are  necessary,  title,  lease,  entry  and 
ouster.     Payne  v.  Treadweli,  5  Cal.  311. 

5.  To  enable  a  party  to  recover  lands 
under  the  possessory  act  of  this  State,  he 
must  have  complied  with  the  provisions  of 
the  act.     Sweetland  v.  Froe,  6  Cal.  147. 

6.  The  fact  that  a  suit  in  ejectment  has 
been  commenced  against  a  judgment 
debtor  by  the  real  owner  of  the  land, 
does  not  entitle  the  judgment  debtor  to 
enjoin  the  judgment  recovered,  on  the 
ground  that  it  was  for  a  balance  of.  pur- 
chase money  of  land  under  covenant  for  a 
good  title.  He  can  only  avail  himself  of 
the  covenants  of  his  grantor  when  he  has 
been  evicted,  unless  he  offers  to  surrender 
the  land  to  his  grantor.  Jackson  v.  Norton, 
6  Cal.  189. 

7.  The  defense  arising  from  a  verbal 
contract  for  the  sale  of  land,  accompanied 
with  acts  of  part  performance,  taking  the 
contract  from  the  operation  of  the  statute, 
is  permissible,  under  our  practice,  to  an 
action  of  ejectment  for  the  recovery  of  the 
premises.  Arguello  v.  Edinger,  10  Cal. 
160. 

8.  A  vendor  by  a  quit  claim  deed  is  a 
competent  witness  in  an  action  of  eject- 
ment by  the  vendee  against  a  third  party 


*  This  declnlon  Is  abrogated  by  the  statute  of  IWO,  p  311, 
requlrlntr  a  homestead  to  be  ascertained  by  declaraUon  re- 
corded In  the  county  recorder's  oillcc. 


to   recover    possession   of  the  premises. 
Johnson  V.  Parks,  10  Cal.  448. 

9.  In  an  action  of  ejectment,  a  juror 
who  has  formed  an  opinion  adverse  to  the 
validity  of  the  title  under  which  defend- 
ants claimed,  is  an  incompetent  juror. 
White  V.  Moses,  1 1  Cal.  69. 

10.  An  action  of  ejectment,  raising  the 
question  whether  a  grant  made  by  the 
Mexican  government  passed  title  to  the 
tract  within  the  limits  of  the  grant,  is  not 
a  case  in  which  a  writ  of  error  lies  under 
the  judiciary  act  Ferris  v.  Coover^  11 
Cal.  181. 


II.  Complaint  in  Ejectment. 

11.  In  a  possessory  action,  it  is  sufficient 
for  the  plaintiff  to  state  that  he  was  law- 
fully entitled  to  the  possession  of  the 
premises,  without  setting  out  the  evidence 
of  his  right.  Goodwin  v.  Stehbins,  2  CaL 
105. 

12.  The  allegation  of  possession  at  the 
time  of  the  ouster  complained  of  is  a  sui^ 
ficient  allegation  of  title  to  sustain  the 
declaration.  Hutchinson  v.  Perley,  4  CaL 
34 ;  Norris  v.  EusseU,  5  Cal.  250 ;  Gar- 
rison V.  Sampson,  15  Cal.  95 ;  Boles  v. 
Cohen,  15  Cal.  151 ;  Boles  v.  Weifenback, 
15  Cal.  144. 

13.  Where  a  complaint  alleges  that 
plaintiff  was  in  possession  of,  and  lawfully 
entitled  to  possession  at  the  time  of  evic- 
tion :  it  was  held,  that  the  complaint  must 
be  treated  as  a  declaration  in  ejectmenL 
Ramirez  v.  Murray,  4  Cal.  293. 

14.  A  claim  for  the  possession  of  real 
property  cannot  be  joined  with  a  claim  for 
consequential  damages,  arising  from  a 
change  of  a  road,  by  which  a  tavern 
keeper  may  have  been  injured  in  his  busi- 
ness. Bowles  v.  Sacramento  Turnpike 
and  Plank  Road  Co.,  5  Cal.  225. 

15.  The  allegation  that  the  defendant  is 
in  possession  and  unlawfully  withholds  the 
premises,  is  insufficient ;  it  is  a  conclusion 
of  law  drawn  from  the  defendant's  posses- 
sion, the  circumstances  of  which  should  be 
stated.     Payne  v.  TreadweU,  5  Cal.  311. 

1 6.  In  ejectment,  it  is  necessary  for  the 
defendant  to  allege,  and  if  traversed,  to 
prove  a  seizin,  either  in  himself  or  his 
ancestors,  through  whom  he  claims,  lb. 
312. 


EJECTMENT. 
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17.  In  an  action  of  ejectment  to  recover 
the  possession  of  a  tract  of  land,  the  plaint- 
iff must  aver  either  title  or  possession. 
The  mere  taking  from  the  land  a  portion 
of  the  herbage  growing  thereon  is  not 
sufficient  to  give  a  right  of  possession. 
&einback  v.  Fitzpairick,  12  Cal.  296. 

18.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of  the 
premises,  an  injunction  restraining  the 
commission  of  trespass  in  the  nature  of 
waste,  pending  the  action ;  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  and  distinct  from  those  upon 
which  the  judgment  at  law  is  sought.  Na- 
ioma  Wl  and  M.  Co,  v.  Clarkin,  14  Cal. 
548. 

19.  A  complaint  in  ejectment,  with  gen- 
eral averments  in  the  usual  form,  is  suffi- 
cient, without  a  specific  averment  of  the 
facts.  To  set  out  the  facts  connected  with 
the  title,  and  the  wrongful  acts  of  the  de- 
fendant, would  produce  confusion,  without 
benefit.  Gctrrisan  v.  Sampson,  15  Cal. 
95. 

20.  A  complaint  in  ejectment,  averring 
that  plaintiff  was  in  the  actual  possession 
of  the  premises  by  inclosure  and  cultiva* 
tion;  that  defendants,  on  a  certain  day, 
entered  upon  the  same  and  ousted  the 
plaintiff,  and  that  defendant  is  still  in  pos- 
session, is  sufficient  Boles  v.  Wei/en- 
back,  15  Cal  144. 

21.  Complaint  in  ejectment,  averring 
prior  possession  in  plaintiff,  entry  and 
coster  bj  defendant,  and  that  he  is  still  in 
possession,  sufficient.  Boles  v.  Cohen,  15 
Cal.  151. 

22.  Complaint  in  ejectment  may  be  for 
two  separate  and  distinct  pieces  of  land ; 
but  the  two  causes  of  action  must  be  sep- 
arately stated,  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of 
triaL     Ih,  152. 

23.  Complaint  in  ejectment  need  not 
state  the  exact  time  of  the  alleged  ouster, 
especially  when  no  claim  is  made  for  dam- 
ages, and  no  recovery  had  for  them ;  the 
allegation  in  this  case  as  to  time  of  ouster 
being  "  on  or  about  December  12th,  1857." 
ColUer  V.  CorfcW,  15  Cal.  185. 

24.  In  ejectment,  the  only  fieusts  neces- 
sary to  be  alleged  are,  that  the  plaintiff  is 
seized  of  the  premises,  or  of  some  estate 
therein  in  fee,  or  for  life,  or  for  years,  ac- 
cording to  the  fact,  and  that  the  defendant 
was  in  their  possession  at  the  commence- 


ment of  the  action,  and  withholds  the 
possession  from  plaintiff.  The  seizin  is 
the  fact  to  be  alleged.  It  is  a  pleadable 
and  issuable  fact,  to  be  established  by  con- 
veyances from  a  paramount  source  of  title, 
or  by  evidence  of  prior  possession.  Payne 
V.  Treadwell,  16  Cal.  243. 

25.  An  allegation  that  the  possession  of 
defendant  is  "wrongful  or  unlawful"  is 
not  the  statement  of  a  fact,  but  of  a  con- 
clusion of  law.  The  words  are  mere  sur- 
plusage, and  though  they  do  not  vitiate, 
they  do  no  good.     Ih,  244. 

26.  A  complaint  in  ejectment,  describ- 
ing the  premises  as  "  lot  No.  1,  in  block 
No.  23,  as  per  plot  of  the  town  of  Red 
Bluff,  as  laid  out  by  the  Red  Bluff  Land 
Corporation  in  1853,  being  on  the  corner 
of  Main  and  Sycamore  streets,  twenty- 
five  feet  on  Main  by  one  hundred  and  fif- 
teen feet  on  Sycamore,  and  running  back 
to  the  alley ; "  and  specifying  the  county 
in  which  they  are  situated  by  the  terms 
"  in  said  county,"  referring  to  the  designa- 
tion "  county  of  Tehama  "  in  the  title  of 
the  suit,  sufficiently  describes  the  premi- 
ses. The  description  by  metes  and  bounds 
is  required  only  so  far  as  they  may  be 
necessary  to  identify  with  certainty  the 
property.    DoU  v.  Feller,  1 6  Cal.  433. 

27.  In  actions  to  recover  real  property, 
the  complaint  need  not  state  the  residence 
of  either  of  the  parties ;  the  statute  pro- 
vides for  the  trial  in  certain  counties,  and 
the  situation  of  the  premises,  not  the  res- 
idence of  the  parties,  determines  the  coun- 
ty,    lb. 

28.  A  complaint  in  ejectment  should 
not  set  out  the  mesne  conveyances  through 
which  plaintiffs  deraign  title.  These  are 
matters  of  evidence,  not  of  pleading,  and 
should  be  stricken  out  from  the  complaint, 
on  motion.     Coryell  v.  Cain,  16  Cal.  571. 

29.  In  this  case,  the  complaint  should 
only  have  averred  that  on  some  day  des- 
ignated plaintiffs  were  possessed  of  the 
land,  describing  it;  that  while  thus  pos- 
sessed, defendant  entered  upon  the  same 
and  ousted  them,  and  has  ever  since  with- 
held the  possession  from  them,  to  their 
damage,  specifying  such  sum  as  might 
cover  the  value  of  the  use  and  occupation 
from  the  date  of  the  ouster.     Ih. 

30.  The  fact  that  a  complaint  in  eject- 
ment, in  addition  to  describing  the  premi- 
ses by  metes  and  bounds,  also  designates 
them  as  one-half  of  a  certain  preemption 
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claim  taken  up  by  one  Morris — ^from  whom 
plaintiffs  traced  title — ^in  1850,  and  sur- 
veyed by  the  county  surveyor,  and  re- 
corded in  conformity  with  the  statute,  does 
not  make  it  essential  to  plaintiffs'  recovery 
as  against  a  defendant  in  possession  that 
they  should  allege  in  their  complaint,  and 
on  the  trial  prove  such  facts  as  will  bring 
them  within  the  provisions  of  the  preemp- 
tion laws  of  the  United  States,  or  the 
possessory  act  of  this  State.  The  desig- 
nation of  the  property  as  part  of  a  pre- 
emption claim  does  not  preclude  the  claim- 
ants from  relying  upon  any  other  source 
of  title  than  the  United  States  or  the 
State.     /*.  572. 

31.  Where  in  ejectment  the  ouster  was 
alleged  to  have  taken  place  in  June,  1856, 
while  the  title  of  plaintiff  was  alleged  to 
have  accrued  only  in  May,  1859:  held, 
that  if  this  was  not  a  clerical  error,  it  is  a 
defect  which  cannot  be  taken  advantage 
of  after  verdict.     Ih.  574. 


in.  Parties  to  the  Action. 

32.  If  it  is  intended  to  charge  parties 
with  taking  possession  of  one  or  more  par- 
cels of  land  distinct  from  the  lot  sued  for 
in  the  complaint,  of  which  the  defendant 
has  possession,  the  claim  against  them 
should  not  be  included  in  the  same  action. 
Sunol  V.  Hepburn^  1  Cal.  258. 

33.  If  it  is  a  joint  action  of  ejectment 
on  the  part  of  the  plaintiffs,  all  must  re- 
cover or  none  can.*  Sunol  v.  ffepbum,  1 
Cal.  260 ;  Dewey  v.  Lamlner,  7  Cal.  348. 

34.  Tenants  in  common  cannot  join  in 
an  action  in  ejectment ;  they  must  sue 
separately.  Johnson  v.  Sepidbeda,  5  Cal. 
151 ;  Throckmorton  v.  Burr,  5  Cal.  401 ; 
GoviUaud  v.  Tannery  7  Cal.  40 ;  Welch  v. 
SuUivan,  8  Cal.  187. 

35.  A  nonresident  alien  cannot  inherit 
land  in  this  State,  and  consequently  can- 
not maintain  ejectmentf  Stemssen  v.  Bo- 
fer,  6  Cal.  252. 

36.  The  code  allows  any  person  in  pos- 
session of  real  estate  to  bring  an  action 
against  any  person  who  claims  an  estate 


*Tbe  statute  of  March  6th,  1857,  (Statutes,  p.  62)  enable* 
one  or  in'tre  tenants  la  common  or  Joint  tenants  to  sue 
jointly  or  sepamtPlv. 

tThe  act  ot  April  19th,  1896,  enlaived  the  powers  of  In- 
heritance and  extended  it  to  nonresident  aliens.  See  JStaU 
V.  Roger;  U  CaL  169. 


or  interest  adverse  to  him.  Merced  Min- 
ing Co.  V.  Fremont,  7  Cal.  319  ;  Smith  v. 
Brannan,  13  Cal.  113. 

37.  Ejectment  is  a  possessory  action 
and  must  be  brought  against  the  occupant 
It  determines  no  rights  but  those  of  pos- 
session at  the  time,  and  it  matters  not  who 
has  or  claims  to  have  the  title  of  the  prem- 
ises.    Cramer  v.  MarthaJl,  9  CaL  270. 

38.  In  an  action  of  ejectment  to  recov- 
er an  undivided  interest  in  a  mining  claim, 
it  is  not  necessary  to  make  parties  defend- 
ants in  such  action  who  are  in  possession 
of  such  claim  holding  other  undivided  in* 
terests,  and  who  claim  no  right  to  that 
sued  for.      Waring  v.  Crow,  11  Cal.  371. 

39.  In  an  action  of  ejectment  against 
two  persons,  where  two  of  the  defendants 
had  previously  surrendered  the  premises 
to  his  codefendant,  this  fact  is  sufficient  to 
support  the  finding  of  the  court  that  the 
possession  was  in  one  and  not  in  the  other. 
BaHce  v.  TaUe  Mountain  Water  Co^  12 
Cal.  408. 

40.  In  ejectment,  suit  must  be  brought 
against  the  terre-tenant,  or  party  in  pos- 
session.    Klink  V.  Cohen,  13  Cal.  624. 


rv.  Possession. 

41.  The  fact  that  horses  and  cattle  of  a 
person  have  roamed  over  and  grazed  upon 
a  particular  tract  of  land  does  not  of  itself 
alone  make  out  his  actual  possession  of 
the  land.     Sunol  v.  Hepburn,  1  CaL  260. 

42.  If  the  plaintiff  was  not  in  posses- 
sion at  the  time  of  the  defendant's  entry, 
he  cannot  maintain  ejectment.     lb. 

43.  When  the  plainliff  seeks  to  recover 
upon  the  sole  ground  of  prior  possession, 
a  clear  and  unequivocal  possession  should 
be  proven.  Taking  posisession  and  driv- 
ing some  surveyor's  stakes  and  clearing 
away  some  brush  for  the  purpose  of  erect- 
ing a  dwelling  house,  but  performing  no 
other  acts  of  ownership  at  that  or  any 
other  time,  are  insufficient  evidences  of 
possession.  Woodworth  v.  Fulton,  1  Cal. 
310. 

44.  Courts  will  protect  the  rights  of  the 
actual  possessor,  and  if  the  complaint  avers 
possession  by  the  plaintiff  and  is  not  de- 
nied by  the  answer,  it  will  be  assumed  by 
the  court  as  a  conceded  fact.  FoUam  v. 
RoUj  1  CaL  376. 


EJECTMENT. 


427 


PoBBeeaion. 


45.  Possession  is  always  prima  facie 
evidence  of  title,  and  proof  of  prior  pos- 
session is  enough  to  maintain  ejectment 
agmnst  a  mere  naked  trespasser.  Hutch- 
inson V.  Perley^  4  CaL  34 ;  Hicks  v.  Davis, 
4  Cal.  69 ;  Wiiians  v.  Christt/,  4  Cal.  78 ; 
Phitne  V.  Sewardy  4  Cal.  96 ;  McMinn  v. 
Mawes,  4  Cal.  210 ;  Bequette  v.  Caulfield, 
4  Cal.  278 ;  Ramirez  v.  Murray,  4  Cal. 
293 ;  Russell  v.  Ford,  5  Cal.  250 ;  Gro- 
ver  V.  Hawley,  5  Cal.  486 ;  CoviUaud  v. 
Tanner,  7  Cal.  39;  Mc  Carton  v.  OCoU'- 
n^7  Q9I.  153 ;  Bird  v.  Ushro9,  9  Cal. 
5 ;  Naglee  v.  Jfacy,  9  Cal.  427. 

46.  To  constitute  a  possession  su£Scient 
to  establish  prima  &cie  evidence  of  title, 
there  must  be  an  actual  bona  fide  occupa- 
tion or  possessio  pedis,  and  not  a  mere  as- 
sertion of  title.  .  Plume  v.  Seward^  4  Cal. 
96. 

47.  It  is  not  for  the  jury  to  determine 
whether  the  fact  of  prior  possession  is  ev- 
idence of  title;  it  is  so  declared  by  law. 
Castro  V.  GiU,  5  Cal.  42. 

48.  A  party's  possession  is  not  always 
confined  to  his  actual  enclosure.     Ih. 

49.  Proof  of  possession,  however  short, 
will  entitle  a  claimant  to  recover,  unless 
the  defendant  can  account  for  such  pos- 
session, or  show  a  prior  possession  or  title 
in  himself  or  a  third  person.  Potter  v. 
Knowles,  5  Cal.  88. 

50.  Where  two  parties  rely  upon  pos- 
session merely  as  proof  of  title,  the  pre- 
sumption of  ownership  is  in  favor  of  the 
first  possessor.     lb, 

51.  To  sustain  an  action  of  ejectment 
in  favor  of  a  party  relying  upon  mere 
prior  possession,  the  defendant  in  the  action 
is  treated  as  an  intruder  and  wrong  doer, 
who  invades  without  right  in  the  prem- 
ises.    McClintoek  v.  Bidden,  5  Cal.  101. 

52.  Where  the  plaintifiT  claimed  title  to 
the  premises  as  part  of  a  preemption  claim 
located  by  him,  he  must  prove  an  enclos- 
ure of  or  marked  and  visible  boundaries 
embracing  the  lot  in  dispute.  Larue  v. 
Gaskins,  5  Cal.  166. 

53.  Prior  possession  is  evidence  of  title, 
and  this  cannot  by  any  system  of  reason- 
ing be  made  to  yield  to  mere  color  of  ti- 
tle.    I^orris  v.  Russell,  5  Cal.  250. 

54.  The  occupant  of  mineral  land  may 
rely  upon  his  possession  against  a  mere 
trespasser,  unless  he  uses  the  land  for 
grazing  or  agricultural  purposes.  Fitz- 
gerald V.  Urton,  5  Cal.  309. 


55.  To  enable  the  plaintifiT  in  ejectment 
to  recover  on  prior  possession,  he  must 
allege  and  prove  an  actual  ouster.  Wat- 
son v.  Zimmerman,  6  Cal.  47. 

56.  In  an  action  for  the  recovery  of  a 
portion  of  a  tract  of  land,  both  parties  re- 
lying on  possession  and  the  defendant 
proving  a  prior  possession  by  actual  en- 
closure of  the  entire  tract,  it  was  error  to 
instruct  the  jury  that  the  defendant's  pos- 
session was  not  valid,  unless  in  conformity 
with  the  preemption  laws  of  the  United 
States  or  the  possessory  law  of  this  State. 
Bradshaw  v.  TVeat,  6  Cal.  172. 

57.  Where  a  plaintifi*  in  ejectment 
seeks  to  recover  upon  prior  possession  and 
does  not  show  a  compliance  with  the  stat- 
ute concerning  possessory  actions  in  this 
State,  he  can  only  recover  upon  proof  of 
actual  bona  fide  occupation.  Murphy  v. 
WaUingford,  6  Cal.  649. 

58.  Where  the  complaint  called  upon 
the  defendant  to  answer  not  only  the  char- 
acter of  the  possession  but  the  fact  of 
possession  of  it,  a  failure  to  deny  the  aver- 
ment is  an  admission  of  it.  Burke  v.  Ta- 
Ue  Mountain  W.  Co.,  12  Cal.  407. 

59.  Where  a  party  takes  possession  of 
a  tract  of  land,  and  encloses  it  with  a  fence 
consisting  of  posts  seven  feet  apart,  and 
one  board  six  inches  wide,  nailed  on  to 
the  posts,  and  the  same  is  not  sufficient  to 
turn  cattle,  and  the  land  is  not  cultivated, 
such  possession  is  not  sufficient  to  sustain 
an  action  of  ejectment  as  against  a  party 
in  possession  of  a  part  of  the  tract,  under 
a  deed  to  the  whole.  Baldwin  v.  Simp- 
son, 12  Cal.  560. 

60.  A  perfect  equity  united  with  posses- 
sion is,  under  our  system,  equivalent  for 
all  purposes  of  defense  to  a  legal  title. 
Morrison  v.  Wilson,  13  Cal.  497. 

61.  The  possession  of  a  tenant  is  not 
notice  of  his  landlord's  title.  Smith  v. 
Ball,  13  Cal.  511. 

62.  Where  a  complaint  for  the  posses- 
sion of  land  avers  defendants  to  be  in  pos- 
session, and  the  answer  does  not  deny,  but 
affirmatively  shows  it,  then,  even  if  the  al- 
legation of  possession  be  not  material,  and 
therefore  not  requiring  a  denial,  the  fact 
of  possession  becomes  a  matter  of  admis- 
sion or  agreement  between  the  parties  as 
an  independent  fact  not  in  issue  by  the 
pleadings  but  afiecting  the  whole  case. 
PoweUy.  OuUahan,  14  Cal.  116. 

I     63.  The  possession  of  agricultural  land 
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is  prima  facie  proof  of  title  against  a  tres- 
passer; but  where  it  is  shown  that  the 
party  goes  on  mineral  land  to  mine,  there 
is  no  presumption  that  he  is  a  trespasser ; 
and  the  statutory  presumption  that  it  is 
public  land,  in  the  absence  of  proof  of 
title  in  the  person  claiming  it  as  agricul- 
tural land,  applies.  Burdge  v.  Smith,  14 
Cal.  383. 

64.  Mere  entry  on  public  land,  without 
enclosing  it,  does  not  give  a  right  of  action 
on  the  possession  alone.  Wright  v.  White- 
sides,  15  Cal.  47. 

65.  A  party  claiming  land  under  the 
possessory  act  of  1852,  must  show  com- 
pliance with  the  provisions  of  the  act  He 
must  be  a  citizen  of  the  United  States ; 
must  file  the  affidavit  required  by  section 
two;  and  make  his  improvements  within 
ninety  days,  etc.  Merely  residing  on  a 
part  of  the  land,  tracing  lines,  putting  up 
stakes  for  boundaries,  etc,  is  not  sufficient. 
Ih. 

66.  Merely  going  on  waste,  uninclosed 
public  land,  and  building  or  occupying  a 
house  and  corral,  and  even  subsequently 
cutting  hay  on  part  of  the  land,  does  not  give 
the  party  any  claim  to  or  possession  of  the 
whole  tract  of  one  hundred  and  sixty 
acres.  The  case  would  be  different  if  the 
party  claimed  and  entered  under  the  pos- 
sessory act  of  this  State,  and  pursued  the 
necessary  steps  prescribed  by  it ;  or,  prob- 
ably, if  he  had  made  his  entry  under  the 
preemption  laws  of  the  United  States. 
Garrison  v.  Sampson,  15  Cal.  95. 

67.  Where,  in  such  case — there  being 
no  claim  under  the  possessory  act,  or  the 
preemption  laws  of  the  United  States — 
plaintiff  claims  one  hundred  and  sixty 
acres  by  force  of  his  prior  possession,  and 
a  contract  or  consent  on  the  part  of  de- 
fendant, whom  he  let  into  possession,  to 
hold  the  premises  for  him,  or  subject  to 
his  order,  the  judgment  cannot  be  in  favor 
of  plaintiff  for  the  whole  tract,  but  only 
for  the  small  part  on  which  the  house  and 
corral  were  situated,  and  of  which  plaint- 
iff was  in  the  actual  occupancy — ^there  be- 
ing no  proof,  except  defendant's  general 
consent,  as  above  named,  that  defendant 
agreed  to  hold  the  whole  tract  for  plaint- 
iff,    lb. 

68.  In  ejectment  for  mineral  lands, 
plaintiff  averred  possession  of  a  large 
tract  of  land,  including  the  mining  ground 
in    controversy,   and    that    he    occupied 


the  land  for  agricultural  and  mining  par- 
poses,  without  stating  that  any  use  was 
made  of  the  particular  portion  held  by  de- 
fendants. This  averment  of  possession, 
and  also  the  averment  of  ouster,  were  in- 
sufficiently denied  in  the  answer ;  but  the 
answer  averred  affirmatively  that,  at  the 
time  defendants  entered  upon  the  ground 
in  dispute,  it  was  a  part  of  the  public  do- 
main of  the  United  States,  contained  large 
and  valuable  deposits  of  gold ;  that  they 
entered  upon  and  took  possession  of  it  for 
mining  purposes,  and  that  they  have  since 
held  and  used  it  for  such  purposes  only. 
The  court  below  gave  judgment  for  plaint- 
iff on  the  pleadings.  Held,  that  these  af> 
firmative  averments  of  defendants  being 
proved,  plaintiff  could  not  recover  without 
showing  such  an  actual  and  meritorious 
possession  and  occupancy  as  rendered  the 
interference  of  the  defendants  unjust  and 
inequitable ;  that  he  could  not  recover  on 
the  pleadings,  because  the  character  of 
his  possession  did  not  appear,  the  com- 
plaint not  aveiTing  that  this  particular 
portion  of  the  land  was  ever  used  by  plaint- 
iff for  any  purpose  whatever.  Smith  v. 
Doe,  15  Cal  104. 

69.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has,  in  good  faith,  located  upon  public  min- 
eral land  for  the  purpose  of  mining.     Jb, 

70.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  opposite 
sides  of  the  same  hill.  Plaintiffs  were  an 
ordinary  joint  stock  company,  or  common 
partnership,  and  claimed  by  purchase  and 
transfer  from  the  original  members  of  the 
company.  The  practice  of  the  company 
was  to  issue  to  members  certificates  of 
stock,  and  these  certificates  constituted  the 
only  evidence  of  membership  recognized 
by  the  company,  transfers  being  made  by 
an  assignment  of  the  certificates,  and  a 
notice  thereof  in  the  books  of  the  com- 
pany. On  the  trial,  these  certificates  with 
the  assignments  were  read  in  evidence  by 
plaintiffs,  to  show  their  intei^est  in  the 
ground,  and  their  right  to  maintain  the  ac- 
tion, defendants  objecting  to  them  on  the 
ground  of  irrelevancy,  and  that  their  exe- 
cution was  not  proved.  The  court  in- 
structed the  jury — 1st,  that  if  they  found 
that  plaintiffs  located  their  claim  as  now 
claimed,  before  the  location  of  defendants' 
claim,  then  they  should  find  for  plaintiffs ; 
and  2d,  if  they  found    that  defendants 
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never  located  anj  claim  adjoining  plaint- 
iff' claim,  then  thej  should  find  for  plaint- 
iffs :  held,  that  the  instructions  are  wrong, 
as  violating  the  principle  that  plaintiff 
must  recover  on  the  strength  of  his  own 
title  ;  that  defendants,  having  been  in 
actual  possession  for  a  long  time,  were  not 
required  to  show  anything  beyond  it  until 
a  prior  and  paramount  right  was  shown  in 
plaintiffs ;  that  it  was  not  essential  to  de- 
fendants' possession  that  they  had  ever 
formally  located  their  claim  in  accordance 
with  any  mining  regulations,  or  that  they 
had  or  claimed  any  other  mining  ground. 
Pentuyhimia  AKning  Co.  v.  Owens,  15 
Cal.  136. 

71.  There  is  no  necessity,  in  a  complaint 
in  ejectment,  in  negativing  the  possible 
rightful  character  of  defendant's  posses- 
sion. Such  possession  is  a  pleadable  and 
issuable  fact ;  but  if  it  rest  upon  any  ex- 
isting right,  defendant  must  show  it  affir- 
matively in  his  defense.  Payne  v.  Tread- 
well,  16  Cal.  243. 

72.  On  the  trial  in  ejectment,  plaintiff 
can  rest  his  case,  in  the  first  instance,  upon 
proof  of  his  seizing,  and  of  the  possession 
by  defendants.  From  these  facts,  when 
established,  the  law  implies  a  right  to  the 
present  possession  in  the  plaintiff,  and  a 
holding  adverse  to  that  right  in  defend- 
ants,    lb.  244. 

73.  In  this  State,  although  the  larger 
portion  of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat 
an  action  for  mining  claims,  water  privi- 
leges and  the  like,  by  showing  the  para- 
mount title  of  the  government.  Our 
courts,  in  determining  controversies  be- 
tween parties  thus  situated,  presume  a 
grant  from  government  to  the  first  appro- 
priator.  This  presumption,  though  of  no 
avail  against  the  government,  is  held  abso- 
lute in  such  controversies.  Coryell  v. 
Catriy  16  Cal.  572. 

74.  In  controversies  respecting  public 
lands,  other  than  mineral  lands,  the  title, 
as  between  citizens  of  the  State,  where 
neither  party  connects  himself  with  the 
government,  is  considered  vested  in  the 
first  possessor,  and  to  proceed  from  him. 
This  possession  must  be  an  actual  one, 
and  not  constructive ;  and  the  right  it  con- 
fers must  be  distinguished  from  the  right 
given  by  the  possessory  act  of  the  State. 

75.  A  party  relying  on  the  possessory 


act  of  the  State,  must  show  compliance 
with  its  provisions,  and  can  then  maintain 
an  action  for  the  possession  of  land  occu- 
pied for  cultivation  or  grazing,  without 
showing  an  actual  enclosure  or  actual  pos- 
session of  the  whole  claim.     lb.  573. 

76.  Where  plaintiff  relies  not  on  the 
possessory  act  of  the  State,  but  on  the 
prior  possession  of  himself,  or  of  parties 
through  whom  he  claims,  such  possession 
must  be  shown  to  have  been  actual  in  him 
or  them;  and  by  actual  possession  is 
meant  a  subjection  to  the  will  and  domin* 
ion  of  the  claimant,  and  is  usually  evi- 
denced by  occupation,  by  a  substantial  in- 
closure,  by  cultivation,  or  by  appropriate 
use,  according  to  the  particular  locality 
and  quality  of  the  property.     lb. 


1.  Abandonment  of  Possession. 

77.  Laying  off  land  into  town  lots,  sell- 
ing the  same,  and  exercising  other  acts  of 
ownership  over  them,  is  no  evidence  of 
abandonment;  but  taken  in  connection 
with  previous  acts  of  ownership,  furnishes 
additional  evidence  of  possession.  Plume 
V.  Sewardy  4  Cal.  97. 

78.  Where  a  party  only  shows  prior 
possession,  that  reliance  may  fail,  if  it  be 
shown  that  he  voluntarily  abandoned  his 
possession,  without  the  purpose  of  return- 
ing.    Bequette  v.  Cavlfield,  4  Cal.  279. 

79.  The  removal  of  an  enclosure  of 
land,  for  the  purpose  of  replacing  it  with  a 
better  one,  so  far  from  being  evidence  of 
an  intention  to  abandon  the  premises,  is 
direct  evidence  of  the  contrary.  Sweet- 
land  V.  Hill,  9  Cal.  557. 

80.  In  ejectment  it  is  not  reasonable  to 
hold  that  plaintiffs  intended  to  abandon  all 
rights  to  any  other  land,  provided  the 
official  survey  did  not  conforai  to  the 
boundaries  they  indicated.  Moore  v.  Wilk- 
inson, 13  Cal.  489;  Moore  v.  Roff,  13 
Cal.  489. 


V.  Evidence  in  Ejectjient. 

81.  To  maintain  ejectment,  the  plaintiff 
must  establish,  first,  that  he  was  in  actual 
possession  at  the  time  of  the  intrusion 
complained  of;  second,  that  he  is  entitled 
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to  be  reinstated  in  the  possession  from 
which  he  claims  to  have  been  illegally 
evicted.     Sunol  v.  Hepburn^  1   Cal.  260. 

82.  The  question  as  to  the  possession 
and  identity  of  the  land  should  be  lefl  to 
the  jury.     Hicks  v.  Davisy  4  Cal.  69. 

88.  Possession,  coupled  with  color  of 
title,  must  prevail,  except  where  a  better 
title  is  shown  in  the  defendants ;  and 
where  plaintiff  pleads  a  fee  simple,  he  is 
compelled  to  prove  the  same,  but  can 
also  rely  on  prior  possession.  Winans  v. 
Christy,  4  Cal.  79. 

84.  In  ejectment,  the  plaintiff  may  offer 
in  evidence  a  deed  to  the  defendant^  in 
order  to  explain  the  latter's  possession. 
McMinn  v.  Mayes,  4  Cal.  210. 

85.  Where  a  plaintiff  sets  up  his  right 
to  property,  by  virtue  of  a  conveyance, 
which  was  shown  by  the  testimony  of  a 
witness  to  be  a  mortgage ;  held,  that  the 
defendant,  on  cross-examination,  could 
show  that  the  mortgage  had  been  satisfied. 
Chenery  v.  Palmer,  5  Cal.  132. 

86.  Under  the  old  system  of  pleading, 
a  former  recovery  could  be  given  in  evi- 
dence under  the  general  issue  in  eject- 
ment; but  this  is  changed  by  our  code. 
Piercy  v.  Salnn,  10  Cal.  27. 

87.  The  lines  of  a  quarter  section  of 
government  land,  which  are  distinctly 
marked  by  natural  boundaries,  and  by 
stakes  placed  at  convenient  distances,  so 
that  the  lines  can  be  easily  traced,  are  suf- 
ficient to  authorize  the  occupant  to  main- 
tain an  action  for  a  trespass  thereon,  under 
the  provision  of  the  act  of  April  11th, 
1850.     Taylor  v.  Woodward,  10  Cal.  91. 

88.  It  has  been  held  that  the  declara- 
tions of  a  tenant  in  possession  of  land, 
those  declarations  being  made  at  the  time 
of  possession,  may  sometimes  be  given  in 
evidence  as  a  part  of  the  res  gestae  to 
qualify  the  possession,  the  possession  being 
the  transaction  which  the  declarations 
illustrate.  But  in  order,  and  prior  to  the 
introduction  of  these  declarations,  it  must 
be  proved  that  the  tenant  was  in  posses- 
sion at  the  time  the  proposed  declarations 
were  made.     UUis  v.  Janes,  10  Cal.  458. 

89.  In  an  action  of  ejectment  against 
several  defendants,  the  plaintiff  has  the 
right  to  prove  what  part  of  the  land  in 
dispute  was  occupied  by  one  of  the  de- 
fendants.    Jb. 

90.  A  decree  of  confirmation  of  a  grant 
by  the  United  States  land  commissioner 


and  the  United  States  district  court  cannot 
be  impeached  in  an  action  of  ejectment 
between  a  party  claiming  under  Uie  grant 
and  a  third  party.  Hose  v.  Davisj  11 
Cal.  140. 

91.  A  private  survey  is  no  legal  evi- 
dence of  the  facts  it  purports  to  contain, 
since,  if  it  were,  any  man  might  recover 
the  land  of  another,  by  including  it  in  hm 
own  boundaries.     Ib»  141. 

92.  In  an  action  of  ejectment,  where 
the  plaintiff  seeks  to  establish  the  loss  of  a 
deed  under  which  he  deraigns  title,  in  order 
to  lay  the  foundation  for  secondary  evi* 
dence,  the  proof  of  search  by  the  agent  or 
attorney  in  fact  of  the  plaintiff,  and  in- 
quiry by  him  of  the  grantor  is  insufficient, 
as  the  plaintiff  himself  might  have  the  pos- 
session or  control  of  the  original,  and  in 
the  absence  of  other  evidence,  his  afilida- 
vit  should  have  been  offered.  FaUon  v. 
Dougherty,  12  Cal.  105. 

93.  In  an  action  of  ejectment  to  recover 
mining  claims,  an  answer  to  the  complaint 
which  avers  ^^that  any  right  that  plaintiffs 
may  have  ever  had  to  the  possession,  etc, 
they  forfeited  by  a  noncompliance  with 
the  rules,  customs  and  regulations  of  the 
miners  of  the  diggings  embracing  the 
claims  in  dispute,  prior  to  the  defendant's 
entry,"  is  insufficient  in  not  setting  forth 
the  rules,  etc.  Dutch  Flat  Water  Go.  v. 
Afooney,  12  Cal*534. 

94.  The  decrees  of  the  board  of  land 
commissioners  and  of  the  district  court  are 
not  indispensable  to  a  recovery  in  eject- 
ment on  a  grant,  but  are  admissible  and 
conclusive  against  the  government,  and 
against  those  holding  by  its  license  or  per- 
mission. Gregory  v.  AfcPherson,  13  CaL 
574. 

95.  An  allegation  in  a  verified  ooio- 
plaint,  that  ^defendants  wrongfully  and 
unlawfully  entered  upon  and  dispossess- 
ed" plaintiff,  is  not  sufilciently  denied 
by  a  denial  that  *^  defendants  wrongfully 
and  unlawfully  entered  and  dispossessed  ** 
plaintiff,  because  such  denial  admits  entry 
and  ouster.  Busenxus  v.  Coffee,  14  CaL 
92. 

96.  Where  in  ejectment  the  complaint 
avers  title  as  administrator,  a  default  ad- 
mits it     Curtis  V.  Herrick^  14  CaL  119. 

97.  The  rule  at  common  law,  as  to  the 
necessity  of  proof  in  ejectment  of  a  legal 
estate,  and  a  right  of  entry  in  the  plaint- 
iff at  the  date  of  the  demise  laid  in  -  the 
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declaration,  has  no  application  under  our 
system.     Tount  v.  Jiawelly  14  Cal.  468. 

98.  In  ejectment,  where  the  title  is  of 
record  and  wholly  documentary,  the  court 
may  declare  the  effect  of  the  papers  offer- 
ed by  plaintiff,  and  instruct  the  jury  that 
plaintiff  has  made  out  his  title,  if  they 
belieTe  the  land  to  be  within  the  bound- 
aries of  a  grant  under  which  plaintiff 
daams.     McGarvey  v.  Little,  15  Cal.  31. 

99.  Where  the  minutes  of  the  court 
entered  of  record  show  that  plaintiff  offer- 
ed in  evidence  the  patent,  and  certain 
mesne  conveyances  to  himself,  but  they 
do  not  appear  in  the  statement  for  new 
trial,  and  the  papers  are  not  set  out  in  the 
record,  and  the  court  charges  as  above, 
this  court  will  not  hold  that  the  charge 
was  an  abstraction,  or  that  it  mistook  the 
£M;ts,  when  the  motion  for  new  trial  fails 
to  set  forth  the  grounds  relied  on,  and 
the  statement  does  not  show  that  the  testi- 
mony therein  was  all  the  testimony  offered. 
IL 

100.  Under  the  allegation  of  ouster,  a 
holding  over  by  the  defendant  may  be 
shown.  Garrison  v.  Sampson,  15  Cal. 
95. 

101.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  opposite 
sides  of  the  same  hill.  Plaintiffs  were  an 
ordinary  joint  stock  company,  or  conmion 
partnership,  and  claimed  by  purchase  and 
transier  from  the  original  members  of  the 
oompaoy.  The  practice  of  the  company 
was  to  issue  to  members  certificates  of 
stock,  and  these  certificates  constituted  the 
only  evidence  of  membership  recognized 
by  the  company ;  transfers  being  made  by 
an  assignment  of  the  certificates,  and  a 
notice  thereof  in  the  books  of  the  com- 
pany. On  the  trial,  these  certificates  with 
the  asRignments  were  read  in  evidence  by 
plaintiffs,  to  show  their  interest  in  the 
ground  and  their  right  to  maintain  the 
action,  defendants  objecting  to  them  on 
the  ground  of  irrelevancy,  and  that  their 
ezecttdon  was  not  proved :  held,  that  the 
certificates,  etc.,  were  relevant  to  show 
possession  in  plaintiffs,  but  that  their  exe- 
cution should  have  been  proven.  Penn- 
Sj/hcaua  M,  Co.  v.  Oufens,  15  Cal.  136. 

102.  In  ejectment  for  an  interest  in  a 
mining  claim,  the  answer  being  a  general 
denial,  defendant  cannot  defeat  the  action 
by  showing  the  claim  to  be  partnership 
proiH'rty.  Any  riglit.^  deiuidaiii  m»y  Lave 


in  the  premises,  growing  out  of  the  part- 
nership, must  be  asserted  in  equity,  par* 
ticularly  as  the  legal  title  in  this  case  is  in 
plaintiff.  Lowe  y,  Alexander,  15  Cal.  302. 

103.  In  ejectment,  plaintiff  offered  to 
introduce  in  evidence  an  executory  con- 
tract by  which  S.  &  Co.  agreed  to  sell  to 
Wooster  the  land  sued  for;  and,  when 
the  purchase  money  was  paid,  to  make  a 
deed — W.  to  take  possession  at  once,  and 
to  retain  it  so  long  as  he  complied  with 
the  contract.  Plaintiff  stated  it  to  be  his 
intention  to  show,  in  connection  with  the 
contract,  that  the  defendant  claimed  under 
Wooster.  The  answer  averred  that  Woos- 
ter mortgaged  the  premises  to  defendant, 
who  foreclosed,  and  went  into  possession 
under  the  sheriff's  deed:  held,  that  the 
contract,  with  the  other  proof,  was  prima 
facie  relevant  to  the  issue,  plaintiff's  object 
being  to  show  that  Wooster  had  forfeited 
his  rights  under  the  contract,  and  that  he, 
plaintiff,  had  succeeded  to  the  right  and 
title  of  S.  &  Co.  Palmer  v.  Mc  Caffhiy, 
15  Cal.  335. 

104.  In  ejectment,  a  variance  between 
the  alleged  seizin  and  right  of  possession 
of  plaintiff  and  the  date  of  conveyance  to 
him  is  immaterial,  if  the  latter  be  previous 
to  the  commencement  of  the  action.  Right 
of  possession  in  plaintiff,  and  occupation 
by  defendant  at  that  time,  are  sufficient. 
Stark  v.  Barrett,  15  Cal.  365. 

105.  The  date  at  which  plaintiff's  right 
accrued,  or  defendant's  occupation  began, 
are  material  only  with  reference  to  the 
claim  for  mesne  profits.     Ih, 

106.  In  ejectment,  the  court  having  ad- 
mitted in  evidence,  as  sufficiently  proven, 
the  mesne  conveyances  through  which 
plaintiff  traced  title — the  defendants  be- 
ing mere  tresspassers — charged  the  jury 
that  ^^the  written  evidence  of  title,  together 
with  the  admissions  of  the  parties,  author- 
ized them  to  find  for  plaintiff;  since  the 
execution  of  the  papers  had  been  passed 
upon  by  the  court : "  held,  to  be  no  objec- 
tion to  this  instruction  that  it  does  not 
leave  the  execution  and  delivery  of  the 
conveyances  to  the  jury ;  that  the  suffi- 
ciency of  their  execution  was  a  matter 
addressed  solely  to  the  court ;  and  that — 
no  question  being  raised  during  the  trial 
as  to  their  delivery,  and  no  evidence  being 
offered  to  rebut  the  presumption  of  deliv- 
ery arising  from  their  possession  by  plaint- 

j  id — .lie  ln.-it ruction  an.ountcd  only  to  an 
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announcement  of  the  law  as  to  the  effect 
of  the  conveyances,  and  of  the  admission 
of  the  defendants.     Ih,  372. 

107.  In  ejectment,  the  court  having  ad- 
mitted in  evidence,  as  sufficiently  proven, 
the  mesne  conveyances  through  which  the 
plaintiff  traced  title — the  defendants  being 
mere  trespassers — charged  the  jury  that 
"  the  written  evidence  of  title,  together 
with  the  admissions  of  the  parties,  author- 
ized them  to  find  for  plaintiff;  since  the 
execution  of  the  papers  had  been  passed 
upon  by  the  court :  "  held,  that  if  it  had 
been  objected  to  this  instruction  that  it 
took  from  the  jury  the  question  of  dam- 
ages for  rents  and  profits,  the  objection 
would  have  been  tenable ;  but  that,  no 
objection  being  taken,  the  point  must  be 
regarded  as  waived,  although  the  jury 
awarded  such  damages.     Ih, 

108.  Ejectment  for  land  as  a  homestead. 
The  husband  alone  had  executed  a  deed 
to  defendant.  There  was  evidence  tend- 
ing to  show  that  the  premises  were  never 
occupied  by  plaintiffs  with  the  intention  of 
making  them  the  homestead ;  and  also 
evidence  tending  to  prove  an  abandon- 
ment of  their  occupancy,  and  a  residence 
on  other  property  as  that  of  the  family. 
The  court  below  submitted  a  series  of 
questions  to  the  jury,  for  a  special  verdict; 
the  first  of  which  was ;  "  Did  the  plaintiffs 
ever  dedicate  and  set  apart  the  real  estate 
described  in  the  complaint  as  a  home- 
stead, by  living  upon  it  with  the  intention 
so  to  dedicate  it  ? "  and  told  the  jury  if 
they  answered  this  question  in  the  nega- 
tive, the  answer  would  constitute  their 
entire  verdict;  but  if  they  found  in  the 
affirmative,  they  should  then  proceed  to 
answer  the  other  questions :  held,  that 
such  direction  was  proper,  as  a  negative 
answer  to  this  question  was  conclusive 
against  a  recovery  ;  and  that  such  direc- 
tions are  convenient  in  practice,  and  no 
abuse  of  discretion.  Broadtts  v.  Nelson, 
16  Cal.  81. 

109.  Where  the  land  granted  by  an 
alcalde  is  shown  to  be  within  the  limits  of 
the  four  square  leagues  thus  measured,  the 
presumption  attaches  that  it  was  pueblo 
land,  grantable  as  such ;  and  that  the  al- 
calde grant  passed  the  title  to  the  grantee. 
This  presumption  might  be  repelled  by 
proof  of  an  express  assignment  of  the 
lands  of  the  pueblo,  which  did  not  include 
the  land  granted  by  the  alcalde,  or  by 


proof  that  this  was  land  reserved  as  a 
fort  site,  etc.,  or  proof  of  an  anterior  or 
better  title  to  the  land  by  grant  from 
some  officer  or  body  authorized  tx)  make 
it.     Payne  v.   Treadwell,  16  Cal.  231. 

110.  A  plaintiff  suing  for  a  lot  in  San 
Francisco  may  rest  his  case  prima  facie 
upon  an  alcalde  grant  in  the  usual  form ; 
and  no  further  proof  of  title  will  be  re- 
quired than  proof  that  the  land  granted  is 
situated  within  the  four  square  leagues, 
measured  from  the  center  of  the  presidio 
square,  in  the  manner  directed  by  the 
ordinances.     lb. 

111.  Where  a  party  in  ejectment  relies 
upon  documentaiy  evidence  of  title  and 
prior  possession,  if  he  fail  in  the  former, 
he  may  still  rely  on  the  latter.  The  fail- 
ure to  prove  the  paper  title  does  not 
impair  the  just  force  and  effect  of  the 
possession.  Morton  v.  Folger^  16  Cal. 
283. 

112.  In  ejectment  for  land  within  Sut- 
ter's fort,  in  the  city  of  Sacramento,  if  the 
petition  of  Sutter,  soliciting  eleven  leagues 
in  the  establishment  '*  named  New  Hel- 
vetia,'' and  the  grant  in  which  is  conceded 
the  land  referred  to  in  the  petition  ^^  nam- 
ed New  Helvetia,"  be  in  evidence,  together 
with  the  declarations  of  Vioget  in  connec- 
tion with  the  accompanying  map,  fixing 
the  southern  boundary  of  the  grant  some 
miles  below  the  American  river,  and  also, 
together  with  the  proof  that  the  territory 
lying  between  the  American  river  and 
Sutterville,  the  western  line  of  Leides- 
dorff's  grant  and  the  Sacramento  river, 
embracing  "  Sutter's  Fort,"  and  the  in- 
closures  and  settlements  around  it,  was 
known  and  recognized  by  every  one 
throughout  the  country  as  New  Helvetia ; 
that  Sutter  had  entire  and  undisputed 
possession  of  the  same  ;  that  no  one  ques- 
tioned his  right  till  1850  ;•  and  that  the 
premises  in  dispute  were  within  his  in- 
closures  at  the  fort ;  the  evidence  would 
be  prima  facie  evidence,  if  not  conclusive 
proof,  that  the  premises  were  covered  by 
the  grant.     Ih, 

113.  In  ejectment  for  land  in  Sacra- 
mento county,  claimed  under  Sutter^s 
grant,  the  grant  by  Micheltoma  to  Leides- 
dorff,  in  October,  1841,  is  competent  evi- 
dence to  show  that  the  tract  of  country 
now  embraced  by  that  county  is  included 
within  the  boundaries  of  the  grant  to  Sof- 
ter.    OornwaU  v.  Culver^  16  Cal.  429. 
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1.  The  PoUerU  as  Evidence, 

114.  The  survey  and  patent  are  con- 
clusive upon  it  in  actions  of  ejectment, 
except  when  in  conflict  with  Uie  prior 
rights  of  third  persons,  and  then  their  in- 
oonclusiveness  can  be  asserted  only  to  the 
extent  essential  for  the  protection  of  such 
prior  rights.  Moore  v.  Wilkinson,  13  Cal. 
486 ;  Moore  v.  Roff,  13  Cal.  489  ;  Bogge 
V.  Merced  M.  Co.,  14  CaL  361. 

115.  In  ejectment  on  a  patent  issued 
upon  a  final  decree  of  confirmation  of  land 
ckdmed  under  a  Mexican  grant,  defendant 
cannot  set  up  fraud  in  the  survey,  or  the 
procurement  of  the  patent,  to  defeat  the 
action.  If  the  defendant  have  vested 
rights,  so  as  to  avail  him  against  the  as- 
sertion of  any  claim  of  the  government 
respecting  the  premises  in  conti*oversy,  it 
would  only  follow  that  the  patent  was  in- 
operative to  that  extent,  not  that  it  was 
void.  The  rights  of  the  defendant  would 
in  that  case  be  efiectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the 
act  of  Maitsh  3rd,  1851 ;  and*  the  patent 
would  be  like  a  second  deed  to  premises 
prcTiously  granted,  and  pass  as  to  the 
property  no  interest.  Bogge  v.  Merced 
M.  Co^  14  Cal.  363. 

116.  Where  the  complaint  in  ejectment 
avers  that  the  land  sued  for  is  known  by 
the  name  of  ^^  La  Jota,"  heretofore  grant- 
ed to  plaintiff  by  the  Mexican  govern- 
ment, and  the  patent  issued  thereon  refers 
to  the  grant,  the  proceedings  before  the 
land  commission  and  United  States  court 
for  confirmation,  these  recitals  in  the  pa- 
tent support  the  averment  of  title  through 
the  grant.     Yount  v.  Howell,  14  Cal.  467. 

117.  The  action  of  the  officers  of  gov- 
ernment in  the  location  of  lands  claimed 
under  confirmed  Mexican  grants  cannot 
be  inquired  into  in  an  action  of  ejectment. 
The  patent  is  conclusive  upon  these  mat- 
ters and  implies  a  compliance  with  every 
prerequisite  of  the  law  to  its  issuance. 
lb.  469. 

118.  A  defendant  in  ejectment  under 
the  government  of  the  United  States  as  a 
mere  preemptioner  cannot  show  that  the 
land  described  in  the  grant  from  the  Mex- 
ican government  and  petition  to  the  land 
ccMDomissioners  is  different  from  that  em- 
braced in  the  patent,    lb. 

See  Patent. 
28 


2.  Notice  to  quit. 

119.  Notice  to  quit  is  not  necessary 
wh^re  the  relation  of  landlord  and  tenant 
does  not  exist.  Kilhum  v.  Ritchie,  2  Cal. 
148. 

120.  A  mere  naked  trespasser  without 
consideration  under  a  mere  permission 
and  which  has  been  revoked,  is  entitled  to 
notice  to  quit  or  demand  of  possession  be- 
fore suit.  Godwin  v.  Stebbins,  2  Cal. 
105. 

121.  An  objection  to  the  sufficiency  of 
a  notice  to  quit  should  be  first  raised  at 
nisi  prius  and  not  on  appeal.  Castro  v. 
Gill,  5  Cal.  42. 

122.  The  relation  of  landlord  and  ten- 
ant existed  between  plaintiff  and  defend- 
ant on  a  parol  demise  from  month  to  month, 
rent  being  payable  in  advance,  on  the  first 
day  of  each  month.  November  Ist,  1858 
defendant,  being  in  possession,  denied 
plaintiff's  title  and  refused  to  pay  rent. 
December  23d,  1858,  plamtiff  sued  de- 
fendant in  a  justice's  court  for  rent  due 
November  Ist  and  December  1st,  1858, 
and  had  judgment,  which  was  paid.  Jan- 
uary 8th,  1859,  plaintiff  served  on  defend- 
ant notice  to  quit,  on  the  ground  of  for- 
feiture for  nonpayment  of  rent ;  defendant 
refused  to  quit  or  surrender  the  premises. 
Plaintiff  brings  ejectment  Defendant 
answers;  denying,  among  other  things, 
plaintiff's  title,  and  his  own  relation  of 
tenant:  held,  that  plaintiff  is  entitled  to 
recover ;  that  the  denial  of  title  and  the 
relation  of  tenant  made  defendant  a  tres- 
passer, not  entitled  to  notice  to  quit ;  that 
no  special  demand  for  payment  of  rent 
was  necessary  to  work  a  forfeiture ;  that 
defendant  could  not  deny  title,  and  yet 
claim  the  benefit  of  holding  in  subordina- 
tion to  it  Smith  t.  Ogg  Shaw,  16  Cal. 
89;  92. 


3.  Disclaimer. 

123.  In  ejectment  upon  a  disclaimer  of 
possession  or  interest  in  the  property,  a 
judgment  for  plaintiff  cannot  be  entered. 
When  such  disclaimer  is  relied  upon  the 
only  proper  judgment  is  one  of  nonsuit. 
No^  V.  Card,  14  Cal.  609. 

124.  Such  disclaimer  is  a  proper  basis 
for  a  judgment  for  plaintiff  oidy  in  actions 
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by  a  party  in  possession  to  determine  es- 
tates or  interests  asserted  adversely  to 
him.     lb. 


VI.  Title. 

125.  A  possessory  action  cannot  be 
maintained  under  the  Mexican  law  by  a 
person  who  has  acquired  title  subsequent 
to  the  intrusion  complained  of.  Sunol  v. 
Hepburn,  1  Cal.  260. 

126.  The  plaintiff  not  having  the  real 
and  actual  possession  of  the  premises,  can 
adduce  no  proof  of  possession  other  than 
through  the  medium  of  his  title,  and  the 
defendant  is  allowed  to  dispute  the  validi- 
ty of  his  title  and  retain  possession  if  he 
fails  to  show  a  title  under  which  he  could 
possess.     Jb.  272. 

127.  A  party  cannot,  by  the  Mexican 
law,  acquire  possession  beyond  the  metes 
and  bounds  of  his  actual  occupany,  unless 
he  claims  to  hold  under  what  is  termed  a 
just  title,  and  a  deed  void  upon  its  face  is 
not  a  just  title.     lb,  285. 

128.  A  grant  from  an  American  alctd- 
de  during  the  continuance  of  the  Mexican 
war  is  not  evidence  of  title  sufficient  to 
maintain  an  ejectment  without  a  definite 
and  positive  possession,  Woodworth  v. 
Fvlton,  1  Cal.  308 ;  Fisher  v.  Salmon,  1 
Cal.  414;  Reynolds  y.  West,  1  Cal.  325; 
overruled  in  (Johas  v.  Raisin,  3  Cal.  450 ; 
Welch  V.  Sidlivan,  8  Cal.  199,  and  HaH 
v.  Burnett,  15  Cal.  616. 

129.  A  grant  of  a  fifly  vara  lot  at  the 
Mission  Dolores  by  a  Mexican  alcalde  in 
1842,  where  tlie  grantee  took  possession 
and  occupied  the  lot,  is  a  title  under  which 
a  party  may  maintain  ejectment.  Brown 
V.  ffCJonnor,  1  Cal.  418. 

1<30.  Where  the  title  is  inchoate  and  in- 
complete one  cannot  sustain  an  ejectment, 
and  the  court  should  exclude  such  title  as 
evidence.     Leese  v.  Clark,  3  Cal.  27. 

131.  The  defendant  cannot  introduce 
evidence  to  show  that  the  title  is  in  a  third 
party,  or  that  the  fee  of  the  land  in  ques- 
tion is  in  the  United  States,  nor  to  im- 
peach the  validity  of  the  conveyance  to 
plaintiff  collaterally  as  against  third  per- 
sons.    Winans  v.  Christy,  4  Cal.  79. 

132.  The  statute  regulating  sheriff's 
sales  of  real  estate  does  not  design  to  in- 
vest a  purchaser  with  the  title  until  six 


months  after  the  sale.     Duprez  v.  Moron, 

4  Cal.  196. 

133.  A  claim  of  title  by  virtue  of  a 
sheriff's  deed  is  insufficient  without  show- 
ing the  judgment  which  authorized  the 
sale.     Sullivan  v.  Davis,  4  Cal.  292. 

134.  An  ordinary  quitclaim  deed  is 
sufficient  to  enable  the  grantee  to  maintain 
ejectment  if  the  grantor  could  have  done 
so.     lb, 

135.  Where  a  plaintiff  sues  for  a  lot  in 
a  former  pueblo  of  San  Francisco,  and  de- 
raigns  his  title  from  the  city,  it  is  prima 
facie  evidence  of  title.     SecUe  v.  Mitchell, 

5  Cal.  402. 

136.  A  sale  of  land  in  the  city  of  San 
Francisco  by  a  portion  of  the  board  of 
commissioners  of  the  funded  debt  does  not 
pass  a  legal  title  upon  which  ejectment  can 
be  miuntained.     Leonard  v.  Darlington, 

6  Cal.  124. 

137.  The  writ  of  restitution  obtained 
in  an  action  of  forcible  entry  and  detainer 
does  not  determine  either  the  right  of 
property  or  the  right  of  possession,  and 
coustitutes  no  defense  to  an  action  of  eject- 
ment.    Mitchell  V.  Hagood,  6  Cal.   148. 

138.  In  an  action  of  ejectment  under  a 
Mexican  grant :  held,  that  the  State  court 
is  bound  to  regard  the  decision  of  the 
United  States  supreme  court,  establishing 
the  rule  that  a  cqnditional  grant  from 
Mexico  conveys  a  good  title  without  per- 
formance of  the  conditions  sufficient  to 
maintain  ejectment,  and  admissible  to  qual- 
ify the  plaintiff's  actual  possession.  Gunn 
V.  Bates,  6  Cal.  271. 

139.  The  objection  that  the  deeds, 
through  which  the  plaintiff  in  ejectment 
deraigns  title,  are  not  properly  acknowl- 
edged, cannot  be  maintained  by  one  who 
has  had  no  priority  with  the  plaintiff's 
grantors.      Welch  v.  Sullivan,  8  Cal.  187. 

140.  A  sale  of  the  municipal  land  in 
the  city  of  San  Francisco,  in  1852,  on  an 
execution  issued  under  a  judgment  against 
the  city  rendered  in  1851,  conveyed  a  le- 
gal title  to  the  land,  upon  which  ejectment 
can  be  maintained.  lb.  196 ;  contra. 
Hart  V.  Burnett,  15  CaL  616. 

141.  An  outstanding  title  in  a  third 
person  will  defeat  plaintiff's  recovery  in 
ejectment,  although  defendant  does  not 
connect  himself  with  it.     lb,  198. 

142.  If  a  mere  trespasser  upon  the  prior 
actual  possession  of  a  party  could  justify 
his  act  by  showing  the  true  title  in  a  third 
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person,  no  party  to  the  suit,  then  a  prior 
possessor  might  never  gain  any  repose  by 
▼irtue  of  his  adverse  possession,  and  could 
never  gain  a  title  under  the  statute  of  lim- 
itations.    Bird  V.  Lxshros^  9  Cal.  5. 

143.  A  mere  trespasser  cannot  show 
title  in  a  third  party  as  a  general  rule,  but 
it  is  not  of  universal  application.  Bird 
V.  LiihroSy  9  Cal.  5 ;  Piercy  v.  Sabin,  10 
Cal.  30. 

144.  When  the  plaintiff  in  ejectment 
does  not  rely  oh  prior  possession,  but  on 
his  strict  title,  the  defendant  in  possession 
having  a  good  prima  facie  right  may  set 
up  and  show  the  ti*ue  title  to  be  in  another 
party.     Bird  v.  Lishros,  9  Cal.  6. 

145.  Under  our  system  probably  an  ac- 
tion can  be  maintained  upon  any  title,  legal 
or  equitable,  or  upon  an  instrument,  sealed 
or  unsealed,  which  entitles  plaintiff  to  the 
possession  of  the  property  in  dispute  as 
against  the  defendants.  Ortman  v.  Bixon, 
13  Cal.  37. 

146.  A  grant  being  of  three  leagues 
within  a  much  larger  area,  and  no  survey 
having  been  made,  gives  no  title  to  any 
specific  three  leagues  of  land,  which  would 
enable  him  to  defend  against  ejectment  on 
a  patent.    WcUennan  v.  Smith,  13  Cal.  422. 

147.  A  mere  trespasser  cannot  set  up 
an  outstanding  title  in  a  third  person.  Be- 
quette  v.  Caulfieldy  4  Cal.  279  ;  Gregory 
Y.  Haynei,  13  Cal.  595. 

148.  A  defendant  in  ejectment,  entering 
onder  a  deed  executed  by  order  of  a  court 
of  competent  jurisdiction,  enters  under 
color  of  title.  He  is  not  a  naked  tres- 
passer, and  may  set  up  an  outstanding 
title  in  a  third  person.     Ih, 

149.  S.  and  B.,  in  1854,  execute  a 
mortgage  on  their  property  to  H.  Sub- 
sequently, they  execute  another  mortgage 
on  the  same  property  to  plaintiff.  Later, 
in  1855,  S.  conveys  his  interest  to  V.,  the 
deed  declaring  the  interest  to  be  sold  sub- 
ject to  the  two  mortgages.  Later,  V.  sells 
to  defendant  W.,  the  deed  containing  the 
same  recital  as  the  last  In  February, 
1856,  a  decree  of  foreclosure  of  the  first 
mortgage  to  H.,  sale  of  the  property  there- 
under, defendant  W.  the  purchaser,  and 
in  due  time  a  sheriff's  deed  to  him  and 
possession.  In  June,  1856,  foreclosure  of 
the  second  mortgage  to  plaintiff,  sale  there- 
under, plaintiff  the  purchaser;  and  in 
March,  1857,  sheriff's  deed  to  him :  held, 
that  plaintiff  cannot  maintain  ejectment 


against  defendant  W.  on  his  sheriff's  deed ; 
that  defendant,  claiming  title  through  fore- 
closure of  the  first  mortgage,  and  being  in 
possession,  cannot  be  dispossessed  by  B. 
Brown  v.  Wini^,  14  Cal.  33. 

150.  At  common  law,  a  bond  for  title  is 
in  effect  a  mortgage.  The  legal  title  re- 
mains in  the  vendor,  and  an  equity  vests 
in  the  vendee,  to  have  the  title  on  com- 
pliance with  the  conditions.  The  legal 
title,  as  also  the  equity,  goes  to  the  whole 
estate,  and  includes  fixtures.  The  vendor 
can  bring  ejectment  on  breach  of  condi- 
tion, or  foreclose.  Merritt  v.  Juddy  14 
Cal.  73. 

151.  Where  defendants  deny  ownership 
in  plaintiff,  and  set  up  ownership  in  them- 
selves, it  is  not  error  to  instruct  the  jury 
that  the  only  question  for  them  to  deter- 
mine is  as  to  who  has  the  better  right  to 
the  premises.  Busenius  v.  Coffecy  14 
Cal.  93. 

152.  In  suits  for  the  possession  of  land 
by  ditch  companies  incorporated  under  the 
act  of  April  14th,  1853,  by  the  fourth  sec- 
tion of  which  they  are  authorized  to  "  pur- 
chase, hold,  sell,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  cor- 
poration shall  require,"  the  defendant  can- 
not question  the  necessity  of  such  land  for 
the  purposes  of  the  corporation.  This  is 
matter  between  the  government  and  the 
corporation.  Natoma  W,  S^  M,  Co»  v. 
Clarktn,  14  Cal.  552. 

153.  If,  on  an  executory  contract  for 
the  purchase  of  land  made  by  plaintiff 
with  the  agent  during  the  life  of  the  prin- 
cipal, money  due  the  pnncipal  was  paid, 
after  his  death,  to  the  agent,  who  settled 
the  amount  with  the  estate,  so  that  the  es- 
tate received  the  benefit  of  the  payment, 
plaintiff  would  be  entitled,  in  equity,  to 
call  for  the  legal  title,  and  could  defend  in 
ejectment  by  the  representatives  of  the 
principal.     Trovers  v.  Crane,  15  Cal.  20. 

154.  One  tenant  in  common  may  sue  a 
party  in  possession  by  adverse  claim,  and 
recover  the  premises,  if  plaintiff  represents 
the  better  title.  Collier  v.  Corbett,  15 
Cal.  186. 

155.  A  tract  of  land  was  held  bv  sev- 
eral  tenants  in  common,  and,  on  partition, 
a  certain  portion  was  set  apart  and  quit- 
claimed to  plaintiff,  representing  M.,  who 
had  conveyed  to  plaintiff  as  security  for 
endorsements.  Another  portion  of  the 
land  was  set  apart  and  quitclaimed  to  H. 


436 


EJECTMENT. 


Title. — Estoppel  as  to  Title. 


The  portion  thus  received  by  H.  was  sub- 
sequently conveyed  to  plaintiff,  and  em- 
braces the  land  in  controversy :  held,  that 
plaintiff  is  not  mortgagee  of  the  premises ; 
that  even  if  he  held  the  premises  conveyed 
by  H.  to  him  as  security  for  the  endorse- 
ments of  M.,  it  was  as  trustee  of  the  legal 
title;  that  the  title  had  passed  from  II., 
and  had  never  been  in  M.,  except  of  an 
undivided  interest  be£[>re  the  partition,  and 
was  therefore  in  plaintiff,  who  could  main- 
tain ejectment.  Seaward  v.  Malotte,  15 
Cal.  307. 

156.  The  relation  of  landlord  and  ten- 
ant existed  between  plaintiff  and  defend- 
ant on  a  parol  demise  from  month  to 
month,  rent  being  payable  in  advance  on 
the  first  day  of  each  month.  November 
1st,  1858,  defendant,  being  in  possession, 
denied  plaintiff's  title,  and  refused  to  pay 
rent.  December  23d,  1858,  plaintiff  sued 
defendant  in  a  justice^s  court  for  rent  due 
November  1st  and  December  1st,  1858, 
and  had  judgment,  which  was  paid.  Jan- 
uary 8th,  1859,  plaintiff  served  on  de- 
fendant notice  to  quit,  on  the  ground  of 
forfeiture  for  nonpayment  of  rent.  De- 
fendant refused  to  quit  or  surrender  the 
premises.  Plaintiff  brings  ejectment.  De- 
fendant answers;  denying,  among  other 
things,  plaintiff's  title,  and  his  own  rela- 
tion of  tenant :  held,  that  plaintiff  is  enti- 
tled to  recover,  and  that  the  denial  of  title 
and  relation  of  tenant  made  defendant  a 
trespasser,  not  entitled  to  notice  to  quit ; 
tliat  no  special  demand  for  payment  of 
rent  was  necessary  to  work  a  forfeiture ; 
that  defendant  could  not  deny  title,  and 
yet  claim  the  benefit  of  holding  in  subor- 
dination to  it.  Smith  V.  Ogff  Shaw,  16 
Cal.  89 ;  92. 

157.  R.  &  Co.,  defendants,  had  two 
mechanics'  liens  upon  certain  property; 
one  filed  October  30th,  1854,  the  other 
filed  December  8th,  1854,  against  de- 
fendant V.  In  1855,  R.  &  Co.  sign  an 
entry  on  the  record  of  liens,  stating  that 
the  liens  did  not  fall  due  till  January  15th, 
1856.  This  was  done  on  the  supposition 
that  the  act  of  1855  permitted  such  ex- 
tension of  credit  with  safety.  Discover- 
ing that  such  act  in  this  respect  did  not 
apply  to  existing  liens,  R.  &  Co.,  Novem- 
ber 16th,  1855,  brought  suit  on  the  liens, 
obtained  judgment,  sold  the  property, 
bought  it  in  and  received  a  sheriff's  deed. 
Plaintiff,  as  mortgagee  of  the   property 


subsequent  to  the  liens,  obtained  judgment, 
sold  the  property,  bought  it  in,  received  a 
sheriff's  deed,  and  now  files  his  bill  to  set 
aside  R.  &  Co.'s  judgment  and  sale  on  the 
ground  of  fraud :  held,  the  only  ground 
for  the  interposition  of  equity  being  fraud, 
and  this  being  ignored  by  the  findings,  the 
bill  is  dismissed ;  but  the  decree  will  be 
confined  to  the  disposition  of  the  fraud 
alone,  leaving  plaintiff  at  liberty  to  pur- 
sue his  remedy  in  ejectment,  if  he  have 
any,  without  prejudice  from  this  decree. 
Gamble  v.  Voll,  15  Cal.  510. 

158.  The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not  le- 
gally disposed  of  as  hereinbefore  ex- 
plained ;  and  her  title  is  wholly  unaffected 
by  sheriff's  sales  under  execution  against 
her,  so  far  as  those  sales  touch  or  affect 
the  aforesaid  pueblo  lands.  A  defendant 
in  ejectment,  holding  such  lands  merely 
by  possession,  may  set  up  the  invalidity  of 
such  sales,  or  the  plaintiff's  title  derived 
therefrom,  to  defeat  the  plaintiff's  action. 
JIariv.  Burnett,  15  Cal.  516. 

159.  The  general  rule  that,  in  eject- 
ment, the  claimant  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's,  and  that  his 
action  will  be  defeated  if  defendant  shows 
title  out  of  him,  and  in  a  third  party,  has 
in  this  State  been  qualified  and  limited. 
Coryell  v.  Cain,  16  Cal.  572. 


1.  Estoppel  as  to  Tide* 

160.  If  the  plaintiff  proves  no  title,  the 
defendant,  being  in  possession,  cannot  be 
ousted ;  but  if  defendant  claims  under  the 
plaintiff,  and  in  subordination  to  his  title, he 
is  estopped  from  questioning  it.  Ifoen  ▼. 
Simmons,  1  Cal.  120. 

161.  A  person  who  enters  into  posses- 
sion of  land  under  another,  cannot  ques- 
tion the  title  of  him  under  whom  he  holds. 
Pierce  v.  Minium,  1  Cal.  472. 

162.  A  defendant  entering  into  posses- 
sion under  a  bond  for  a  deed  from  the 
plaintiff,  cannot  be  considered  as  holding 
adversely  from  color  of  title.  KiUmm  v. 
Ritchie,  2  Cal.  148. 

163.  In  an  action  of  ejectment  brought 
by  a  purchaser  at  sheriff's  sale,  under  a 
decree  of  foreclosure  and  sale  of  mort- 
gaged   premises,  to    recover    the    same 
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against  the  mortgagor  in  possession,  the 
mortgagor  is  estopped  from  setting  up 
title  in  another  as  a  defense  to  the  action. 
Redman  v.  Bellamy,  4  Cal.  250. 

1 64.  In  an  action  of  ejectment,  where  the 
defendants  acquired  possession  from  the 
tenant  of  plaintiff,  with  a  full  knowledge 
of  the  tenancy,  thej  are  not  in  a  position 
to  deny  plaintiff's  title.  Anderson  v. 
Parker,  6  Cal.  199. 

165.  Where  the  plaintiff  and  defendant 
both  derive  title  to  land  from  the  same 
person,  the  plaintiff  is  estopped  bj  his 
purchase  from  denying  the  title  of  their 
common  grantor,  for  the  purpose  of  estab- 
lishing title  in  himself  by  virtue  of  loca- 
tion of  the  land  under  school  land  war- 
rants.    EUis  V.  Jeans,  7  Cal.  41 6. 

166.  In  an  action  of  ejectment,  a  ten- 
ant cannot  deny  the  title  of  the  vendor  of 
his  landlord.  McKune  v.  Montgomery,  9 
CaL  576. 

167.  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed  executed 
upon-  a  purchase  made  on  a  sale  under  a 
decree  of  foreclosure,  w^as  also  a  party  to 
the  foreclosure  suit,  he  is  concluded  by 
the  decree  from  setting  up  a  title  which 
was  in  that  adjudicated  against  him.  Clark 
V.  Boyreau,  14  Cal.  637. 

168.  In  this  case,  which  was  ejectment 
for  a  lot  purchased  by  plaintiffs  of  B.,  it 
was  held  tliat  defendant  had  so  recognized 
the  title  of  B.  as  to  be  estopped  from  now 
disputing  it.  Downer  v.  Ford,  16  Cal. 
350. 


Vn.  Judgment  in  Ejectment. 

169.  The  plamtiff  in  ejectment  may  sue 
one  or  more  defendants,  and  they  may 
answer  separately  or  demand  separate  ver- 
dicts; unless  they  do  so,  however,  they 
will  be  concluded  by  the  general  verdict. 
Winan$  v.  Christy,  4  Cal.  80. 

170.  It  is  error  to  refuse,  in  an  action 
of  ejectment,  a  nonsuit  as  to  such  defend- 
ants as  were  not  in  possession  of  the  prem- 
ises at  the  commencement  of  the  action. 
Gamer  v.  Marshall,  9  Cal.  270. 

171.  In  an  action  of  ejectment  to  re- 
cover possession  of  a  large  tract  of  land, 
where  the  defendant  failed  to  appear,  and 
the  case  was  submitted  to  the  court,  who 
found  that  plaintiff  had  title  to  the  whole 
tract,  and  that  the  defendant  was  in  pos- 


session of  a  part,  sixty  or  seventy  acres 
of  the  tract,  without  right :  held,  that  it 
was  proper  for  the  court  to  enter  judgment 
for  the  plaintiff  for  the  possession  of  tlie 
whole  tract.      Vallejo  v.  Fay,  10  Cal.  378. 

172.  Where  in  ejectment  against  sev- 
eral defendants,  the  judgment  for  damages 
is  several  instead  of  joint,  the  damages 
may  be  remitted,  and  the  judgment  for 
the  land  stand.  Curtis  v.  Herrick,  14 
Cal.  120. 

173.  Under  our  system,  the  judgment 
is  only  conclusive  of  two  points :  the  right 
of  possession  in  the  plaintiff  and  the  oc- 
cupation of  the  defendant  at  the  com- 
mencement of  the  suit.  Tormt  v.  Howell, 
14  Cal.  468. 

174.  Afler  judgment  by  default^  in  eject- 
ment, a  jury  trial  cannot  be  awarded,  tliere 
being  no  issue.    Smith  v.  Billett,  1 5  Cal.  26. 

175.  Where  an  amended  complaint  in 
ejectment  sets  up  title  acquired  af\er  the 
commencement  of  the  suit,  and  a  judgment 
by  default  is  regularly  entered,  the  judg- 
ment is  valid.     lb, 

176.  If  the  defendant  interposes  no  ob- 
jection to  trying  the  case  on  such  subse- 
quently acquired  title,  he  cannot  object  af- 
ter judgment.     Ih, 

177.  In  ejectment,  the  verdict  may  be 
joint  against  several  defendants,  without 
specifying  their  respective  lots  in  a  whole 
tract,  where  they  file  a  joint  answer,  which 
contains  no  averment  as  to  the  particular 
portion  of  land  occupied  by  each,  no  proof 
being  offered  on  the  point,  no  damages  be- 
ing claimed,  and  defendant  being  in  pos- 
session.    McGarvey  v.  Little,  15  Cal.  31. 

178.  Where  the  complaint  in  ejectment 
avers  the  ownership  and  right  of  plaintiff 
and  the  possession  and  withholding  by  de- 
fendant in  general  terms,  without  stating 
any  time  when  plaintiff's  title  accrued  or 
existed,  and  without  making  any  allega- 
tion as  to  damages  for  rents  and  profits, 
but  simply  praying  judgment  therefor  in  a 
given  sum,  and  the  complaint  is  demurred 
to  as  not  stating  facts  sufiicient,  and  a  gen- 
eral judgment  fbr  possession,  and  $2,250 
damages  is  given :  held,  that  damages  can- 
not be  recovered  for  any  period  preceding 
the  commencement  of  the  action  ;  but  that 
this  point,  to  wit :  that  the  complaint  does 
not  support  the  judgment  for  damages, 
cannot  be  raised  for  the  first  time  on  peti- 
tion for  rehearing  in  the  supreme  court — 
the  defendant  on  the  first  hearing  in  this 
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court  haying  put  his  objection  to  the  gen- 
eral judgment  for  damages  on  the  ground 
of  error  in  the  charge  of  the  court  below 
to  the  jury,  and  of  error  in  the  admission 
of  evidence  as  to  the  rents  and  profits; 
the  point  of  his  objection  being,  that  a  re- 
covery for  rents  and  profits  beyond  three 
years  was  barred  by  the  statute,  and  this 
court  having  decided  against  him  because 
the  point  was  not  properly  presented  by 
the  record.  Payne  v.  Treadtoell,  16  Cal. 
247. 

179.  Failure  of  defendant  in  ejectment 
to  appear  when  the  cause  is  called  for  tri- 
al— an  answer  being  in — ^authorizes  the 
court  to  try  it  without  a  jury.  Doll  v.  Fel- 
ler, 16  Cal.  433. 

180.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession,  but  not  for  damages,  the  judg- 
ment being  for  possession  and  damages 
was  afilrmed  in  the  supreme  court,  upon 
respondent's  remitting  the  damages  and 
paying  the  costs  of  appeal.     lb,  434. 


VIIL  Mesne  Profits. 

181.  Where  the  value  of  the  premises 
was  agreed  upon,  the  offer  of  the  defend- 
ant to  prove  that  he  could  not  rent  it  was 
properly  refused.  Lord  v.  Shermany  2 
Cal.  502. 

182.  Under  our  code,  it  is  competent 
for  the  plaintiff  to  recover  real  property 
with  damages  for  withholding  it,  and  the 
rents  and  profits,  all  in  the  same  action  and 
as  one  cause  of  action.  Stdlivan  v.  Davis, 
4  Cal.  292. 

183.  It  is  sufiScient  in  our  system  if  it 
appear  that  the  plaintiff  was  entitled  to 
possession  of  the  premises  at  the  com- 
mencement of  the  action,  and  the  date  of 
the  alleged  seizin  or  possession  and  ouster 
is  only  material  when  the  question  of 
mesne  profits  is  involved.  Tount  v.  ffow- 
eU,  14  Cal.  468. 

184.  Such  profits,  when  claimed  in  the 
ejectment  suit,  are  limited  to  such  as  ac- 
crue subsequent  to  the  ouster  alleged — or 
in  other  words,  the  occupation  of  the  de- 
fendant. When  they  are  claimed  in  an 
independent  suit,  the  record  of  recovery 
in  the  ejectment  is  as  to  the  title  only  evi- 
dence of  the  right  of  possession  of  the 
plaintiff  at  the  commencement  of  the  ac- 


tion in  which  the  recovery  was  had.  Ih, 
185.  The  damages  which  a  plaintiff  can 
recover  in  an  action  of  ejectment  for  the 
use  and  occupation  of  the  premises  are 
such  as  arise  subsequent  to  the  accruing 
of  his  right  of  possession,  and  when  his 
right  depends  upon  a  sheriff's  deed  he  can- 
not recover  in  this  form  of  action  for  the 
use  and  occupation  for  the  six  months  in- 
tervening the  sale  and  the  execution  of 
the  deed.     Clarhy.  Boyreau,  14  Cal.  637. 


IX.  Defendant's  Impbovements. 

186.  In  an  action  of  ejectment,  where 
no  proof  is  introduced  to  show  damages, 
it  is  no  error  to  prove  the  value  of  the 
improvements  made  by  him  on  the  prop- 
erty.    Ford  V.  HoUon,  6  Cal.  321. 

187.  The  provisions  of  the  settler's  act 
of  1856  requiring  the  party  recovering  in 
ejectment  to  pay  the  defendant  the  vaJoe 
of  his  improvements  does  not  discriminate 
between  an  innocent  and  a  tortious  posses- 
sion, and  applies  to  past  as  well  as  present 
cases,  and  is  repugnant  to  the  letter  and 
spirit  of  the  constitution.  Billings  v.  HaU, 
7  Cal.  3. 

188.  The  value  of  improvements  may 
be  set  off  against  the  rents  and  profits 
thereof  in  an  action  of  ejectment.  Welch 
V.  Sullivan,  8  Cal.  202 ;  511. 

189.  In  ejectment,  the  value  of  im- 
provements, even  when  defendant  holds 
under  color  of  title  adversely  to  plaintiff, 
can  only  be  allowed  as  a  set-off  to  damag- 
es.    Tount  V.  Howell,  14  CaL  466. 


ELECTION. 

1.  The  neglect  of  an  ofiicer  to  perform 
a  mere  ministerial  act  will  not  defeat  an 
election,  where  there  was  actual  notice, 
and  no  fraud  or  surprise.  Gorham  v. 
Campbell,  2  Cal.  137. 

2.  On  an  election  of  justices  of  the 
peace,  as  associate  justices  of  the  court  of 
sessions,  the  county  judge  and  clerk  are 
ex  officio  officers  of  this  convention ;  but 
they  have  no  authority  other  than  thai  of 
presiding  over  and  recording  its  proceed- 
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ings,  and  the  dissolution  of  the  convention 
bj  the  county  judge  is  illegal.     lh» 

3.  When  the  justices  of  the  peace  fail 
to  elect  from  their  number  associate  jus- 
tices of  the  court  of  sessions,  on  the  first 
Monday  in  October,  the  county  judge  may 
appoint  associates  for  the  then  term ;  but 
the  justices  may  convene  at  a  subsequent 
time  and  elect  associates.     Ih, 

4.  The  charter  of  San  Francisco,  of 
185 ly  provided  that  the  first  election  for 
city  officers  should  be  held  on  the  fourth 
Monday  of  April,  1851,  and  thereafter  an- 
nually at  the  general  election  for  State 
officers.  The  general  election  is  in  Sep- 
tember of  each  year :  held,  that  the  city 
officers  elected  in  September  are  entitled 
to  their  offices,  though  no  notice  of  the 
election  was  given,  or  other  measurs  pur- 
sued by  the  council  to  call  an  election. 
People  V.  Brenham^  3  Cal.  485. 

5.  A  district  judge  elected  at  the  gen- 
eral election  to  fill  a  vacancy  can  qualify 
and  supersede  a  judge  who  has  been  com- 
missioned by  the  governor  for  the  unex- 
pired term  of  his  predecessor.  The  latter 
commission  expires  after  an  election  by 
the  people.     People  v.  MoU,  3  Cal.  504. 

6.  The  words  the  "  next  election  by  the 
people,"  mean  the  next  after  the  vacancy 
occurs,  and  not  the  next  general  election 
for  a  full  term."     Ih.  506. 

7.  Residence  depends  upon  intention, 
as  well  as  fact ;  and  mere  inhabitancy  for 
a  short  period  against  the  intention  of  ac- 
quiring a  domicil,  would  not  make  a  resi- 
dent within  the  meaning  of  the  law,  so  as 
to  constitute  an  elector.   People  v.  Peraka, 

4  Cal.  175. 

8.  Judges  of  elections  have  no  right  to 
require  the  production  of  the  certificate  of 
naturalization  by  voters,  as  the  statute 
expressly  provides  a  lower  standard  of 
evidence  as  sufficient     People  v.  Gordon^ 

5  CaL  236. 

9.  When  the  judges  have  once  admin- 
istered the  oath,  and  it  has  once  been 
taken,  the  right  to  vote  is  concluded,  and 
it  is  error  to  deny  it ;  the  remedy  is  to 
prosecute  for  perjury.     Ih. 

10.  Time  and  place  are  of  the  substance 
of  every  election,  and  the  legislature  can- 
not confer  upon  a  county  judge  the  power 
of  designating  the  place  and  manner  of 
holding  an  election ;  and  an  election  thus 
held  will  be  void.  Dickey  v.  HurUmrt^  5 
CaL  344. 


11.  A  person  who  claimed  an  office 
held  by  defendant,  testified  that  his  certifi- 
cate of  election  was  lost  or  destroyed,  and 
there  was  no  record  of  the  same :  held, 
that  secondary  evidence  of  the  election 
and  certificate  were  admissible.  People 
V.  CUngan,  5  Cal.  390. 

12.  Elections  to  fill  vacancies  occasioned 
by  the  death  or  resignation  of  an  officer 
are  special  elections;  and  the  proclama- 
tion of  the  governor,  required  by  statute, 
is  necessary  to  the  validity  of  a  special 
election.  People  v.  Porter^  6  Cal.  28; 
People  V.  Wetter^  11  Cal.  65;  People  v. 
Martin^  12  Cal.  410;  People  v.  Jiosbor- 
ough,  14  Cal.  187. 

13.  An  election  which  was  ordered  by 
the  board  of  supervisors,  to  fill  a  vacancy 
in  the  office  of  county  judge,  occasioned 
by  the  resignation  of  the  incumbent,  with- 
out proclamation  of  the  governor,  is  in- 
valid ;  and  the  office  being  vacant,  can  be 
properly  filled  by  the  appointment  of  the 
governor.  People  v.  Porter^  6  Cal.  68  ; 
People  V.  Martin^  12  Cal.  411. 

14.  An  act  organizing  a  new  county, 
and  fixing  a  special  day  for  the  first  elec- 
tion of  county  officers,  and  providing  that 
they  shall  hold  office  for  two  years,' and 
until  their  successors  are  elected  and 
qualified,  must  be  construed  in  connection 
with  the  general  law  requiring  such  officers 
to  be  elected  on  the  same  day  throughout 
the  State.     People  v.   Church,  6  Csd.  78. 

15.  The  officers  first  elected  hold  till 
the  first  general  election  of  county  officers 
throughout  the  State,  after  the  expiration 
of  the  term  of  the  two  years  fixed  by 
the  special  act,  and  an  election  held  before 
that  time  is  void.     Ih, 

16.  The  words  extending  the  incum- 
bent's tenure  "until  his  successor  is  ap- 
pointed and  qualified,"  were  intended  only 
to  prevent  a  hiatus,  or  interregnum,  occur- 
ring between  the  last  day  of  the  incum- 
bent's term  and  the  day  on  which  his  suc- 
cessor enters  into  office,  during  which  time 
the  incumbent  is  a  mere  locum  tenens. 
People  V.  Reid,  6  Cal.  289. 

17.  The  act  to  establish  an  insane  asy- 
lum provides  that  the  resident  physician 
shall  hold  office  for  two  years,  and  until 
his  successor  is  appointed  and  qualified : 
held,  that  on  the  faUure  of  the  legislature 
to  elect  at  the  expiration  of  the  term, 
the  office  becomes  de  jure  vacant,  and 
can  be  filled  by  the  governor.    Ih. 
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18.  Where  an  act  by  its  own  terms  was 
not  to  go  into  effect  till  a  certain  day 
named,  and  one  of  its  sections  provides  for 
an  election,  on  a  day  prior  to  the  time  in 
which  the  law  was  to  go  into  effect,  the 
election  so  held  was  a  nullity,  there  being 
no  law  then  in  existence  authorizing  it. 
People  V.  Johnston,  6  Cal.  674. 

19.  The  term  of  office  of  the  resident 
physician  of  the  insane  asylum  never  runs 
apart  from  the  officer,  and  commences  run- 
ning only  from  the  date  of  his  election,  the 
act  fixing  only  the  duration  of  his  term, 
but  not  the  exact  time  of  its  commence- 
ment    People  V.  Langdon,  8  CaL  13. 

20.  The  fact  that  any  person  holds  a 
lucrative  office  under  the  government, 
creates  an  incapacity  in  that  person  to  be 
elected  to  any  office  in  this  State,  during 
that  time,  by  our  constitution.  People  v. 
Whitman,  10  Cal.  43 ;  Saunders  v.  HayneSj 
13  Cal.  154. 

21.  A  certificate  of  election  is  not  neces- 
sary to  enable  a  party  claiming  to  have 
been  elected  to  bring  his  action  by  quo 
warranto.  Magee  v.  Supervisors  Caktve- 
ras  County,  10  Cal.  377. 

22.  A  certificate  of  election  is  only 
prima  facie  evidence  of  title  to  the  office, 
not  conclusive.  Nor  is  it  the  only  evi- 
dence by  which  the  title  may  be  estab- 
lished. It  is  the  fact  of  election  which 
gives  title  to  the  office,  and  this  fact  may 
be  established,  not  only  without,  but  against 
the  evidence  of  the  certificate.     lb. 

23.  An  election  cannot  take  place  un- 
der the  constitution  without  statutory  reg- 
ulation. All  the  efficacy  given  to  the  act 
of  casting  a  ballot  is  derived  from  the  law- 
making power  and  through  legislative  en- 
actments, and  the  legislature  must  provide 
for  and  regulaCe  the  conduct  of  an  election 
or  there  can  be  none.  People  v.  WeUer, 
11  Cal.  67. 

24.  The  object  of  the  proclamation  of 
the  governor  for  an  election  to  fill  a  va- 
cancy is  to  give  notice  to  the  electoi's  that 
such  an  election  will  be  held.     Ih. 

25.  A  pereon  duly  elected  district  judge 
is  entitled  to  hold  office  for  the  period  of 
six  years.  People  v.  Wetter,  11  Cal.  85 ; 
People  V.  Burbank,  12  Cal.  388. 

26.  It  is  unreasonable  to  suppose  the 
legislature  would  authorize  an  election 
several  years  in  advance  of  the  time  when 
the  office  was  to  be  filled.  People  v.  Wel- 
ler,  11  Cal.  88. 


27.  Where  an  election  for  the  office  of 
district  judge  was  held  by  the  qualified 
electors  of  such  district  at  the  general 
election  in  1858,  and  the  term  of  the  pres- 
ent incumbent  of  that  office  does  not  ex- 
pire until  January,  1861 :  held,  that  such 
election  was  unathorized  and  the  perB<Hi 
elected  is  not  entitled  to  a  commissioD  to 
such  office.     Jb, 

29.  At  the  general  election  held  in  Yu- 
ba county  in  September,  1855,  W.  was 
elected  county  treasurer  of  that  county  for 
two  years  from  the  date  of  his  election  and 
until  his  successor  was  chosen  and  qualified. 
On  the  twenty-eighth  of  April,  1857,  a  spe- 
cial act  was  passed,  extending  the  term  oi 
this  officer  to  the  first  Monday  in  Januaiy, 
1858.  On  the  seventh  of  May,  1857,  W. 
resigned  and  S.  P.  W.  was  appointed  by  the 
board  of  supervisors  in  his  stead.  At  the 
general  election  in  September,  1857,  F. 
received  the  majority  of  votes  for  that  of- 
fice for  the  unexpired  term  of  W.  and 
claimed  the  office :  held,  that  the  ap- 
pointees held  for  the  balance  of  the  ex- 
tended term,  and  there  was  no  vacancy  to 
be  filled  at  the  election  in  September, 
1857.     People  v.  Wells,  11  Cal.  338. 

29.  The  failure  of  the  officers  conduct- 
ing an  election  in  a  given  district  to  be 
sworn  as  the  election  laws  provide  will  not 
invalidate  the  entire  election,  without  ref- 
erence to  its  influence  on  the  general  re- 
sult.    Whipley  Y.  McKune,  12  Cal.  357. 

30.  The  rule  is  well  settled,  that  the 
mere  receiving  and  counting  of  votes  im- 
properly given  does  not  invalidate  an  elec- 
tion,    lb, 

31.  The  fact  that  the  ballot  box  was 
temporarily  out  of  the  possession  of  the 
officers  of  the  election  will  not  invalidate 
the  election,  especially  where  no  fraud, 
collusion  or  suspicious  circumstance  is 
shown.     lb,  361. 

32.  The  returns  of  an  election  are  pri- 
ma facie  evidence  of  the  fact  they  import, 
and  the  returned  candidate,  after  being 
commissioned,  is  prima  facie  entitled  to  his 
office.     lb.  362. 

33.  The  legislature  can  direct  the  time 
and  prescribe  the  mode  of  an  election,  but 
cannot  change  the  tenure  of  an  office  pre- 
scribed by  the  constitution.  People  v. 
Burbank,  12  Cal.  392;  People  y.  Temple- 
ton,  12  Cal.  401. 

34.  The  office  of  county  judge  is  not  a 
^^  county  office,"  within  the  meaning  of  the 
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Statute  BO  as  to  authorize  the  supervisors 
to  order  a  special  election  to  fill  its  va- 
cancy.    People  V.  Martin^  12  Cal.  411. 

85.  A  deed  recorded  January  80th, 
1850,  by  a  person  acting  as  recorder  by 
virtue  of  an  election  by  the  people,  with- 
out authority  of  law,  is  not  properly  re- 
corded.    Smith  V.  Brannan^  18  Cal.  115. 

36.  The  act  giving  jurisdiction  over  the 
subject  of  contested  elections  to  the  judge 
of  the  county  court  is  constitutional,  and 
district  judges  are  embraced  within  it 
Saunders  v.  Hayne$,  18  Cal.  150. 

87.  Contested  elections  is  one  of  the 
special  cases  for  which  the  constitution  has 
provided  that  the  county  judge  may  take 
cognizance  of  by  legislative  direction.  Ih 
152. 

88.  The  fact  that  the  candidate  receiv- 
ing the  highest  number  of  votes  at  an 
election  by  the  people  is  ineligible,  does 
not  give  the  office  to*  the  next  highest  on 
the  list.     Ih.  158. 

89.  A  mandamus  does  not  lie  to  compel 
the  supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  of- 
fice of  assessor  and  sheriff.  People  v.  Su- 
pervisors  of  Santa  Barbara  County j  14 
Cal.  102. 

40.  When  an  act  organizing  a  county 
provides  for  the  election  of  a  county  judge, 
and  limits  the  period  of  tenure  to  two 
years,  the  act  is  void  pro  tanto,  but  the 
election  held  under  the  act  is  good  and 
entitles  the  incumbent  to  the  office  for  four 
years.     People  v.  Bosborough,  1 4  Cal.  1 87. 

41.  An  election  to  fill  a  vacancy  for 
county  judge  is  a  special  election,  and  the 
govemoi^s  proclamation  is  essential  to  its 
validity.  lb. 

42.  The  decision  of  the  board  of  dele- 
gates of  the  fire  department  of  the  city  of 
San  Francisco,  in  the  case  of  a  contested 
election  for  chief  engineer,  is  a  judicial  de- 
cision, and  subject  to  a  review  by  the 
courts  on  certiorari.  The  extent  of  such 
review  is  simply  to  inquire  whether  the 
board  has  exceeded  its  jurisdiction.  Peo- 
pie  V.  Board  of  Delegates  of  the  San  Fran- 
cisco Fire  Department,  14  Cal.  502. 

43.  When  the  contest  before  the  board 
of  delegates  was  on  the  sole  ground  of  ille- 
gal votes,  the  board  had  no  power  to  de- 
clare the  election  void.  It  should  have 
decided  for  one  or  the  other  of  the  con- 
testants and  issued  a  certificate  accord- 
ingly,    lb.  508. 


44.  Where  the  board,  instead  of  so  de- 
ciding, declared  the  election  void,  and  or- 
dered a  new  one,  the  contestants  not  ob- 
jecting, the  matter  of  the  contested  elec- 
tion must  be  considered  finally  dismissed, 
and  the  board  ought  to  declare  the  result 
of  the  first  election  according  to  the  re- 
turns then  made,  and  issue  a  certificate  of 
office.     lb.  504. 

45.  The  mere  fact  that  a  man  is  a  sol- 
dier in  the  United  States  army  does  not 
disqualify  him  from  voting  in  this  State. 
But  he  cannot  vote  unless  he  has  been  a 
citizen  of  the  State  and  of  the  county  in 
which  he  votes  for  the  constitutional  pe- 
riod.    People  V.  Biley,  15  Cal.  49. 

46.  And  a  mere  residence  or  sojourn  in 
the  county  as  a  soldier  does  not  make  him 
a  citizen,  or  prove  him  to  be  such.  The 
rule,  as  fixed  by  the  constitution,  is,  that 
the  fact  of  such  sojourn  or  residence  as  a 
soldier  neither  creates  nor  destroys  citi- 
zenship—leaving the  political  status  of  the 
soldier  where  it  was  before.     lb.  50. 

47.  Where  the  right  of  a  United  States 
soldier  to  vote  is  contested,  the  burden  of 
proof  is  upon  the  contestant.     lb.  50. 

48.  A  controller  must  be  elected  bien- 
nially, at  the  same  time  and  place  and  in 
the  same  manner  with  the  governor  and 
lieutenant  governor ;  and  an  appointment 
of  a  controller  by  the  governor  before  this 
biennial  general  election,  whatever  it  ef- 
fects otherwise,  cannot  defeat  this  consti- 
tutional policy,  nor  deprive  the  people  of 
their  right  to  fill  the  office  of  controller  at 
such  election.  Nor  will  the  election  by 
the  people  had  before  the  election  fixed 
for  filling  the  office  of  governor,  etc.,  de- 
feat this  policy.  People  v.  Melony,  15  Cal. 
62. 

49.  It  is  a  part  of  the  constitutional  pol- 
icy of  this  State,  that  all  elective  officers 
connected  with  the  executive  department 
of  the  government  shall  be  elected  at  the 
same  time  and  place,  and  in  the  same 
manner.     lb. 

50.  In  a  proceeding  by  an  elector  to 
contest  the  right  to  an  office  of  a  party  re- 
turned as  elected  thereto  at  a  general  elec- 
tion, the  defendant  first  moved  to  dismiss 
the  proceeding;  his  motion  being  over- 
ruled, he  declined  to  answer  the  statement 
filed  by  the  contestant,  and  the  court, 
without  proof  by  either  party,  annulled 
the  election:  held,  that  this  was  error, 
and  that  the  proceeding  should  have  been 
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dismissed.     Searcy  y.  Grow,  15  Cal.  119. 

51.  The  public  is  interested  in  a  contest 
of  this  character ;  it  is  not  a  matter  solely 
between  the  parties  to  the  record,  and  the 
popular  will  is  not  to  be  set  aside  upon  the 
mere  failure  of  a  partj  to  respond  to 
charges  alleged  against  his  right  by  an  in- 
dividual elector.  It  is  not  sufficient  that 
ample  cause  of  contest  be  set  forth  in  the 
statement  filed  by  a  contestant ;  their  truth 
must  be  established  by  clear  proof,  before 
an  election  can  be  annulled.     Ih, 

52.  Under  the  twenty-first  section  of 
article  four  of  the  constitution  of  this  State, 
a  person  holding  the  federal  office  described 
in  that  section  is  incapable  of  being  elected 
to  a  State  office ;  he  cannot  receive  votes 
cast  so  as  to  give  him  a  right  to  take  the 
State  office  upon  or  after  resigning  the 
federal  office.  The  word  "eligible"  in 
this  section  means  capable  of  being  chosen, 
the  subject  of  selection  or  choice.  The 
term  "  compensation,"  in  sec  21,  art  4  of 
the  constitution  of  this  State,  means  the 
income  of  the  office,  not  the  profits  over 
and  above  the  necessary  expenses  of  the 
office.     Ih.  121. 

53.  In  suit  under  our  statute  by  an 
elector,  to  contest  an  election,  he  becomes 
a  party,  and  is  responsible  for  costs  if  he 
faU.  The  court  has  no  discretion  to  dis- 
miss or  entertain  the  case,  as  it  deems  the 
public  interest  requires.  Nor  has  the 
State's  attorney  such  discretion.  The  case 
is  prosecuted  like  any  other  action  insti- 
tuted by  a  private  citizen,  subject  only  to 
the  provisions  of  the  statute.     Ih,  122. 

54.  An  ordinance  was  passed  by  the 
board  of  supervisors  of  the  city  and  county 
of  Sacramento,  June,  1858,  relative  to  the 
cemetery,  in  which  it  was  provided  that 
the  board  should  appoint  a  person  to  su- 
perintend the  cemetery,  "  annually,  in  Oc- 
tober, who  shall  hold  office  for  the  term  of 
one  year ; "  and  further,  that  the  board,  at 
their  first  meeting  afler  the  passing  of  the 
ordinance,  should  appoint  a  superintendent 
to  hold  office  <*  until  October  next,  and 
until  his  successor  is  appointed  and  quali- 
fied." Defendant  was  so  appointed  July 
6th,  1858,  and  held  the  office  until  Decem- 
ber, 1859,  the  Board  having  failed  to  ap- 
point his  successor  before  that  time,  when 
relator  was  appointed :  held,  that  relator 
is  entitled  to  the  office ;  that  the  failure  to 
appoint  in  October,  1858  and  1859,  did 
not  exhaust  the  power  of  the  electoral 


body — ^the  time  named  being  directory,  and 
not  of  the  essence  of  the  power.  People  v. 
Murray y  15  Cal.  222. 


<,^se%^'^>^>^>^''^>^*^>^>^>^^'>^^'>^^''^^^F>^>^^ 


ELECTION,  DOCTRINE  OF. 

1.  When  parties  discover  ^ud,  they 
should  make  their  election  and  rely  upon 
one  remedy  only,  assumpsit  or  replevin. 
It  oilen  happens  that  a  party  has  his  elec- 
tion to  pursue  one  of  two  or  more  reme- 
dies, but  he  should  not  pursue  several  at 
one  and  the  same  time.  Sdigman  v. 
Kalkman,  8  Cal.  217. 

2.  In  equity,  a  party  is  not  bound  to 
make  an  election  until  all  the  circum- 
stances are  known,  and  the  state  and  con- 
dition and  value  of  the  funds  are  clearly 
ascertained ;  for, until  then,  it  is  impossible 
for  him  to  make  a  discriminating  and  de- 
liberate choice,  such  as  ought  to  bind  him 
to  reason  and  justice.  Wdls  v.  Robinton^ 
13  Cal.  142. 

3.  Where,  in  a  bill  of  sale  of  aU  the 
cattle  of  a  certain  estate,  estimated  at 
7,000  head,  a  total  price  being  fixed,  it 
was  stipulated  that  the  vendee,  on  arriving 
in  Texas  where  the  cattle  were,  might 
choose  to  take  all  the  cattle  of  the  estate 
without  counting  them,  in  which  event  he 
was  to  notify  the  agents  of  the  vendors 
of  his  choice,  and  pay  an  additional  $4,000 ; 
but  if  count  was  had,  and  the  cattle  ex- 
ceeded or  fell  short  of  the  estimated  num- 
ber, the  excess  or  deficiency  should  be  paid 
for  at  the  rate  of  eight  dollars  per  head ; 
and  no  count  was  ever  made,  and  no  noti- 
fication ever  given  by  the  vendee,  that  he 
took  the  cattle  without  a  count ;  held,  that 
the  vendor,  on  the  facts,  cannot  recover 
the  $4,000;  that  the  only  obligation  of 
the  vendee,  in  the  first  instance,  was  to 
receive  the  cattle  and  pay  for  any  excess 
over  the  estimated  number,  if  counted; 
that  his  liability  for  the  $4,000  depended 
entirely  on  his  choice  to  take  the  cattle 
without  a  count,  and  that  this  choice  was 
a  mere  privilege,  to  be  exercised  or  not, 
at  his  option,  and  that  the  doctrine  of  elec- 
tion has  no  application  here.  Nwrru  v. 
Harrisy  15  Cal.  258. 
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4.  This  doctrine  only  applies  to  cases 
where  the  party  upon  whom  rests  the  per- 
formance stands  in  the  same  position  to 
both  alternatives  presented,  and  is  bound 
to  indicate  his  choice  between  them. 
Hece  the  vendee  was  bound  to  choose 
<Hily  in  the  event  he  desired  to  take  the 
cattle  without  a  count.  If  he  did  not  so 
desire,  he  was  not  required  to  give  notice 
to  that  effect.  His  obligation  to  pay  for 
any  excess  was  absolute,  without  any  ex- 
pression of  choice;  but  his  obligation  to 
pay  the  $4,000  was  conditional,  dependent 
solely  upon  the  indication  of  his  desire  to 
dispense  with  the  count.     Tb, 

5.  Where  the  doctrine  of  election  is 
i4>plicable,  the  right  of  election  upon 
faiiare  of  the  party  upon  whom  the  per- 
formance rests  to  indicate  his  choice  passes 
to  the  other  side ;  as  in  this  way  only  can 
the  obligation  become  absolute  and  determ- 
inate.    Ih, 

6.  A  party  having  secured  a  mechanic's 
lien  under  die  statute,  does  not  forfeit  or 
waive  it  by  causing  an  attachment  to  be 
issued  and  levied  upon  the  property  of  the 
debtor  to  secure  the  same  demand.  The 
two  remedies  are  cumulative,  and  both 
may  be  pursued  at  the  same  time.  If  the 
party  attempted  to  pursue  them  in  separate 
actions,  he  might  be  put  to  his  election  ; 
but  it  is  no  defense  to  an  action  to  enforce  a 
mechanic's  lien  that  in  a  previous  suit  for 
the  same  debt  an  attachment  was  issued 
and  levied  upon  the  property  of  the  debtor, 
particularly  when  such  suit  had  been  dis- 
missed, and  nothing  was  realized  by  the  at- 
tachment. Brennan  v.  Swazey^  16  Cal.  142. 


^^.«S^^S'^^A^i'V^>^^^>»W^^/^^/S/^^/>^ 


ELIZOR. 

1.  Where  a  substitute  sheriff  (elizor) 
was  appointed,  and  the  pleadings  did  not 
show  that  there  was  no  sheriff  and  coroner, 
or  that  these  officers  were  disqualified: 
held,  that  the  appointment  being  made  by 
a  judge  having  competent  jurisdiction,  the 
presomption  of  law  is  that  he  faithfully 
performed  his  duty.  Turner  v.  BiUagram, 
2  Cal.  522. 

2.  In  the  event  of  the  disqualification 
of  sheriff  and  coroner,  a  district  court  has 


the  right  to  appoint  an  elizor.  And  even 
if  such  authority  was  not  conferred  by 
statute,  the  cour^  by  virtue  of  its  original 
jurisdiction,  has  the  power  to  appoint  a 
special  officer  to  execute  its  process.  Wil- 
son  V.  Roach^  4  Cal.  367. 

3.  In  trespass  against  a  sheriff,  the  court 
below,  on  plaintiff's  motion,  may  order  a 
special  jury  to  try  the  case,  instead  of  the 
regular  panel.  The  sheriff  being  inter- 
ested ought  not  to  summon  a  jury ;  and 
there  being  no  coroner,  an  elizor  may  be 
appointed  to  summon  a  jury.  Pacheco 
V.  HunsackeTf  14  CaL  124. 


EMINENT  DOMAIN. 

1.  The  sovereign  power  may,  in  dispos- 
ing of  lands,  annex  such  conditions  to  a 
grant  as  it  sees  fit ;  and  in  such  a  case  a 
restriction  against  alienation,  inserted  in 
a  grant  and  authorized  by  law,  will  not 
be  held  void  on  the  ground  that  it  is 
against  the  policy  of  the  law.  Sunol  v. 
Hepburn,  1  Cal.  274. 

2.  If  there  was  a  yetted  title  of  the  na- 
tional domain  in  the  pueblos  of  UalifomiOy 
the  alcalde,  an  alien  enemy  of  Mexico,  and 
without  any  authority  from  the  American 
government,  had  no  power  or  right  to  inter- 
fere with  that  vested  estate  and  grant  it  to 
others.  Woodworth  v.  Fulton,  1  Cal.  306; 
Fisher  v.  Salmon,  1  Cal.  414  ;  Reynolds  v. 
West,  1  Cal.  826 ;  overruled  in  Cohas  v. 
Raisin,  3  Cal.  450 ;  Welch  v.  SuUivan,  8 
Cal.  199,  and  Hart  v.  Burnett,  15  Cal.  616. 

3.  Lands  lying  within  the  corporate 
limits  of  San  Francisco,  which  had  not 
been  granted  by  the  Mexican  government  or 
its  officers  previous  to  the  conquest  of  the 
country  by  the  American  forces,  constitute 
apart  of  the  public  domain  of  the  United 
States,  and  cannot  be  granted  away,  except 
under  the  authority  of  congress.  Wood- 
worth  V.  Fulton,  1  Cal.  307;  Fisher  v. 
Salmon,  1  Cal.  414;  Reynolds  v.  West, 
1  Cal.  325  ;  overruled  in  Cohas  v.  Raisin, 
3  Cal.  450  ;  Welch  v.  SuUivan,  8  Cal.  199, 
and  Hart  v.  BurneU,  15  Cal.  616. 

4.  The  destruction  of  a  building  to  stop 
the  spread  of  a  conflagration  cannot,  it 
seems,  be  deemed  a  taking  of  private 
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property  for  public  use,  but  it  is  the  right 
of  eminent  domain.  Dunbar  v.  City  of 
San  Francisco^  1  Cal.  357 ;  Correas  v. 
City  of  San  Francisco,  1  Cal.  452  ;  Sur- 
rocco  V.  Geary ^  3  Cal.  73. 

5.  The  State  has  an  absolute  right  to 
control,  regulate  and  improve  the  naviga- 
ble waters  within  its  jurisdiction  as  an 
attribute  of  sovereignty.  Gunter  v.  Geary, 

1  Cal.  467. 

6.  Laws  of  a  ceded  country  remain  in 
force  until  changed  by  the  conquering  or 
acquiring  power;  but  this  rule  presup- 
poses that  the  acquired  country  contains 
a  population  governed  by  well  settled  laws 
of  their  own.  It  would  be  unjust,  there- 
fore, to  apply  the  Mexican  law  governing 
the  few  inhabitants  of  California  to  con- 
tracts made  by  the  hordes  of  Americans 
who  rushed  hither  just  previous  to  the 
adoption  of  our  laws.     Fowler  v.  Smith, 

2  Cal.  48. 

7.  The  constitutional  provision  that  re- 
quires payment  for  private  property  taken 
for  public  use  does  not  apply  in  the  case 
of  destruction  of  private  property  to  stop 
conflagration.  This  right  belongs  to  a 
State,  by  virtue  of  its  right  of  eminent 
domain.     Surrocco  v.    Geary,  3  Cal.  73. 

8.  The  mines  of  gold  and  silver  in  the 
public  lands  are  as  much  the  property  of 
the  State,  by  virtue  of  the  sovereignty,  as 
are  similar  mines  in  the  hands  of  a  pri- 
vate proprietor.   Ificks  v.  Bell,  3  Cal.  227. 

9.  The  State,  therefore,  has  the  sole 
right  to  authorize  them  to  be  worked,  to 
pass  laws  for  their  regulation,  to  license 
miners,  and  affix  such  terms  and  condi- 
tions as  she  may  deem  proper  to  the  free- 
dom of  their  use.     lb. 

10.  The  United  States,  as  owner  of 
land  within  the  limits  of  the  State,  only 
occupies  the  position  of  any  private  pro- 
prietor, with  the  exception  of  exemption 
from  State  taxation.     lb, 

11.  Each  State  is  supreme  within  its 
own  sphere  as  an  independent  sovereignty. 
People  V.  Coleman,  4  Cal.  49. 

1 2.  By  well  settled  rules  of  construction, 
the  right  of  the  State  to  regulate  com- 
merce is  concurrent  with  that  of  congress, 
with  the  understanding  always  that  all 
State  regulations  inconsistent  with  those 
of  the  federal  government  on  this  subject 
give  way.    lb.  58. 

13.  The  right  of  the  State  to  lands  un- 
der water,  where  the  tide  ebbs  and  flows. 


is  founded  upon  her  sovereign  control  over 
the  easement,  or  right  of- navigation; 
where,  therefore,  the  easement  is  destroyed, 
the  right  of  the  State  ceases,  except  to 
prosecute  for  prepresture,  and  hare  the 
easement  restored.  Guy  v,  ITermcmcS,  5 
Cal.  74. 

14.  The  federal  govemmfent  has  not 
only  the  right  of  eminent  domain,'^  bat  the 
fee  and  the  prime  and  uncontrolled  right 
of  disposition  of  the  territory,  aU  of  which 
are  attributes  of  sovereignty.  '*  Peoph  v. 
Folsom,  5  Cal.  377. 

15.  Sovereignty  can  never  be  in  abey- 
ance, and  until  there  was  some  local  gov- 
ernment organized,  either  by  the' people 
of  the  territory,  or  some  other  compet^it 
authority,  the  United  States,  upon  the  doc- 
trine of  necessity,  succeeded  to  and  repre- 
sented the  government  of  Mexico,  as  far 
as  the  same  could  be  exercised,  within  the 
purview  of  the  constitution.     lb.  378. 

16.  'The  government  of  the  United 
States,  in  the  face  of  the  notorious  occu- 
pation of  the  public  lands  in  this  State  by 
her  citizens — that  upon  the  lands  they  have 
mined  for  gold,  constructed  canals,  built 
saw  mills,  cultivated  farms,  and  practiced 
every  mode  of  industry — ^has  asserted  no 
right  of  ownership  to  any  of  the  mineral 
lands  in  this  State.  Conger  v.  Weaver,  6 
Cal.  557. 

17.  Money  is  hot  the  species  of  prop- 
erty which  the  sovereign  authority  can 
authorize  to  be  taken  in  the  exeifeis*  of 
its  right  of  eminent  domain.  Burnett  v. 
City  of  Sacramento,  12  Cal.  83. 


ENCROACHMENT. 

1.  What  is  termed  the  "swinging  of 
lots,"  a  measure  adopted  in  pursuance  of 
a  resolution  of  a  public  meeting  in  San 
Francisco,  cannot  change  the  location  of 
premises  actually  granted,  or  impair  the 
right  of  the  grantee  therein.  The  taking 
of  a  part  of  a  lot  from  an  individual  for 
the  purposes  of  a  public  street,  though  it 
may  perhaps  give  him  a  claim  on  the  pub- 
lic for  compensation,  does  not  confer  upon 
him  the  right  to  encroach  to  the  same  ex- 
tent on  the  land  of  his  neighbor.  Be^ 
nolds  V.  West,  1  CaL  329. 
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I.  Of  a  Bill  of  Lading. 
11.  Qf  a  Certificate. 
lU.  Of  Bills  of  Exchange  and  Promissory  Notes. 


I.   Of  a  Bill  op  Lading. 

1,  The  endorsement  of  a  bill  of  lading, 
prima  facie,  vests  the  property  in  the 
goods  maintained  therein  in  the  endorsee, 
who  has  no  property,  either  general  or 
speqal,  in  the  goods,  and  no  lien  therein 
for  advances  or  otherwise,  to  sue  the  mas- 
ter of  a  ship,  in  his  own  name,  for  the  non- 
delivery of  the  goods,  when  it  appears  on 
the  face  of  the  complaint  that  the  plaintiff, 
the  enfiorsee,  is  a  mere  naked  agent  of 
the  shippers.  Lineker  v.  Ayeshfordy  1 
CaL8l. 


n.  Of  a  Cektificate  op  Stock. 

2.  Where  a  femme  sole  becomes  the 
owner  of  shares  of  stock  in  a  company, 
and  afterwards  marries,  and  after  mar- 
riage the  husband  and  wife  execute  an 
endorsement  on  the  certificate  of  stock, 
purporting  to  sell  the  same  to  A,  without 
any  privy  examination  of  the  wife,  and 
there  being  at  the  time  no  inventory  of 
the  separate  property  of  the  wife  on  rec- 
ord: held,  that  such  sale  was  void  as 
against  a  subsequent  purchaser  under  an 
instrument  duly  signed  and  acknowledged. 
Seiaver  v.  American  Husnan  Com,  Co.,  7 
CaL  270. 


UL    Of  Bills    op    Exchange    and 
pROMissoBT  Notes. 

3.  In  an  action  on  a  promissory  note 
by  a  special  endorsee  against  the  maker, 
the  plaintiff  must  prove  at  the  trial  the 
genuineness  of  the  endorsements,  although 
the  defendant  has  not  denied  the  genuine- 
ness under  oath.  Grogan  v.  RuckUy  1 
CaL  159, 196;  Toun^x  v.  A^  4  Cal.  202. 

4.  Notes  given  for  a  gaming  considera- 
tion are  valid  in  the  hands  of  a  bona  fide 
endorsee.     Haight  v.  Joyce^  2  CaL  66. 


5.  An  endorsee  after  maturity  takes  the 
same  interest  that  the  endorser  had,  and 
his  claim  is  subject  to  the  same  legal  and 
equitable  defense.  Fohom  v.  Bartlett^  2 
Cal.  164. 

6.  One  who  puts  his  name  upon  a  prom- 
issory note  out  of  the  usual  course  of  reg- 
ular negotiability,  is  not  an  endorser — he 
is  a  guarantor.  Riggs  v.  Wcddo^  2  Cal. 
487 ;  Pierce  v.  Kennedy,  5  Cal.  139. 

7.  A  name  written  on  the  back  of  a 
note  gives  to  the  writer  his  title  of  en- 
dorser, and  fixes  the  character  of  his  lia- 
bility.    Biggs  v.  Waldo,  2  Cal.  487. 

8.  The  liability  of  a  guarantor  on  a 
promissory  note  is  strictly  that  of  an  en- 
dorser, and  he  is  entitled  to  notice  of  pro- 
test Biggs  V.  Waldo,  2  Cal.  487 ;  Pierce 
V.  Kennedy,  5  Cal.  139 ;  Brady  v.  Bey- 
nolds,  13  Cal.  32;  Geiger  v.  Clark,  13 
CaL  580. 

9.  The  contract  of  an  endorser  is  sim- 
ply a  guarantee  or  declaration  that  he  will 
pay  if  the  maker  does  not  pay  upon  pre- 
sentation, af\er  he  receives  due  notice. 
Biggs  v.  Waldo,  2  Cal.  488. 

10.  A  promissory  note  was  endorsed  to 
a  third  person  before  delivery  by  the  payee, 
which  indorsement  is  prima  facie  an  ac- 
commodation to  the  payee ;  but  proof  that 
his  design  was  to  become  a  guarantor 
would  make  him  liable  to  the  payee,  and 
his  default,  with  proper  averments,  dis- 
penses with  this  proof.  Clark  v.  Smith, 
2  Cal.  606. 

11.  Whether  a  note  is  or  is  not  payable 
at  a  bank,  notice  of  its  nonpayment  may 
be  given  to  an  indorser  on  the  evenjng  of 
the  day  on  which  it  is  payable — in  the 
first  case  after  the  close  of  banking  hours, 
in  the  second  afler  the  close  of  the  usual 
hours  of  commercial  business.  McFar^ 
land\,  Pico,  8  CaL  631 ;  overruling  Tooth- 
aker  v.  Cornwall,  4  Cal.  30. 

12.  Plaintiff  sued  upon  notes  regularly 
endorsed  to  him.  Defendant  admitted  the 
genuineness  of  the  notes,  but  denied  the 
endorsement:  held,  that  he  should  have 
objected  to  the  introduction  of  the  notes 
in  evidence  until  the  endorsement  was 
proven,  and  not  move  for  a  nonsuit  when 
they  were  already  in,  without  giving  the 
plaintiff  an  opportunity  of  proving  it. 
Pinkham  v.  McFarland,  5  Cal.  137. 

13.  Where  payment  by  the  maker  to 
the  endorser  is  relied  upon  as  an  excuse 
for  want  of  demand  and  notice,  it  must  be 
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payment  directly  and  specifically  for  the 
note,  and  not  as  security  for  all  transac- 
tions in  the  aggregate.  Van  Norden  v. 
Buckley,  5  Cal.  284. 

14.  Where  the  maker  did  not  specify 
that  the  payment  to  the  endorser  was  to 
meet  the  indorsed  note,  the  endorser  had 
a  right  to  apply  it  to  any  indebtedness  he 
held  against  the  maker,  and  to  stand  upon 
his  strict  legal  rights  as  to  demand  and 
notice  in  regard  to  the  indorsed  note.     lb, 

15.  A  release  which  only  applies  to  the 
indorsement  of  a  note  could  by  no  rule  of 
construction  release  the  maker  of  the  note. 
TomUnson  v.  Spencer^  5  Cal.  298. 

16.  In  an  action  by  an  endorsee  against 
a  maker  of  a  note,  the  endorser,  not  being 
a  party,  is  a  competent  witness  for  the 
plaintiff,  where  it  does  not  appear  that  the 
suit  is  prosecuted  for  his  immediate  bene- 
fit.    Ih. 

17.  Where  a  holder  of  a  note  accepts 
a  draft  or  check  in  payment,  he  is  not 
bound  to  give  up  the  note  before  payment 
of  the  drafl  or  check,  or  it  will  be  a  sub- 
stitution of  new  security  to  discharge  the 
endorser.     Smith  v.  Harper,  5  Cal.  330. 

18.  Where  a  note  was  delivered  to  the 
maker  long  before  it  became  due,  upon  his 
giving  an  order  on  the  endorsers,  which 
was  dishonored,  and  thereupon  it  was  re- 
turned to  the  holder,  it  did  operate  as  a 
payment.     Ih, 

19.  If  the  language  of  the  notice  con- 
veys to  the  endorser,  not  the  advice  of  his 
liability  being  fixed,  but  positive  informar 
tion  which  assures  him  necessarily  of  his 
release  from  liability,  the  object  of  notice 
would  be  defeated  if  it  was  insisted  that 
he  was  still  liable.  The  notice,  in  such 
case,  instead  of  arousing  him  to  immediate 
effort  for  his  security,  lulls  him  into  false 
security.     Tevis  v.  Wood,  5  Cal.  394. 

20.  A  demand  upon  the  makers  of  a 
note  was  made  at  maturity,  but  the  notice 
to  the  endorsers  stated  the  demand  to  have 
been  made  on  a  day  subsequent  to  matu- 
rity :  held,  that  the  notice  was  insufficient 
to  bind  the  endorsers.     Ih, 

21.  The  object  of  notice  to  the  endorser 
of  a  note  or  bill  is  to  advise  him  of  his 
liability,  so  that  he  may  take  the  earliest 
steps  for  his  own  security.  Endorsers  are 
a  favored  class  of  litigants,  and  the  courts 
have  always  maintained  their  rights  with 
great  strictness.     Ih, 

22.  The  holder  of  negotiable  paper  en- 


dorsed before  maturity  is  supposed  to  be 
the  bona  fide  owner  of  the  same,  and  all 
intendments  are  in  favor  of  his  right 
Palmer  v.  Goodwin,  5  Cal.  459. 

23.  A  declaration  by  an  endorser  made 
to  a  third  party  not  interested  in  the  sub- 
ject matter,  ^  that  the  fact  of  notice  not 
having  been  given  at  the  proper  time 
would  make  no  difference  with  him — ^that 
he  would  do  what  was  right,"  is  not  a  suf- 
ficient waiver  of  presentment  and  notice 
to  fix  the  liability  of  the  endorser.  Olen- 
dorf  V.  Swartz,  5  Cal.  482. 

24.  The  defendant  endorsed  to  the  plaint- 
iff the  notes  sued  on,  and  assigned  the 
mortgages  given  to  secure  the  same  :  held, 
that  the  mortgages  were  not  intended  to 
indemnify  the  defendant  against  his  lia- 
bility as  endorser,  and  would  not  excuse  a 
presentment  and  notice  to  him  as  such 
endorser.     Ih, 

25.  In  an  action  against  the  endorser  of 
note,  where  demand  and  notice  are  not 
averred,  but  where  it  is  averred  that  the 
maker  paid  the  endorser  the  value  of  the 
note  and  the  endorser  agreed  to  pay  it,  the 
maker  of  the  note  is  not  a  competent  wit- 
ness to  prove  those  facts.  Palmer  v. 
Tripp,  6  Cal.  83. 

26.  It  is  not  material  on  what  part  of  a 
note  a  secondary  promissor  places  his  name ; 
if  the  character  of  his  liability  is  made  to 
appear,  his  rights  are  the  same  as  those  of 
an  endorser.     Bryan  v.  Berry,  6  Cal.  398. 

27.  Notice  of  demand  or  nonpayment 
of  a  note  should  be  personally  served  on 
an  endorser  residing  in  the  same  city  where 
the  note  is  held,  and  service  through  the 
post-ofiice  is  not  effectual  to  charge  them. 

Vance  v.   Collins,  6  Cal.  439. 

28.  An  endorser  of  a  note  is  incompe- 
tent as  a  witness  to  establish  the  lien  of  a 
holder  of  the  note  upon  the  property  of 
the  maker,  being  directly  interested  to 
have  the  lien  established.  Sotde  v.  Dcnoes, 
6  Cal.  475. 

29.  When  F.  sued  on  a  note  which  had 
two  endorsements  signed  by  tlie  payer,  the 
first  a  receipt  from  F.  for  the  amount  due, 
the  second  in  the  words  "  without  recourse 
to  me  : "  held,  that  there  was  no  presump- 
tion that  the  endorsements  were  made  at 
different  times,  or  that  the  payment  was  a 
voluntary  unconditional  payment  Frank 
V.  Brady,  8  Cal.  49. 

30.  Where  a  party,  in  consideration  of 
a  conveyance  of  land  to  him,  agrees  to  paj 
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an  outstanding  note  of  his  vendor,  and 
writes  his  name  on  the  back  of  the  note 
as  a  memorandum  of  said  agreement,  at 
the  same  time  acknowledging  his  liability : 
held,  that  the  liability  thus  assumed  is  not 
the  conditional  liability  of  an  endorser, 
but  a  primary  and  unconditional  obligation 
to  pay  the  note,  for  which  he  had  received 
a  full  consideration.  Palmer  v.  Trtpps, 
8  Cal.  97. 

31.  Notice  may  be  given  to  the  endorser 
or  other  parties  entitled  to  notice,  imme- 
diately after  presentment  to  the  maker  or 
acceptor,  and  refusal  to  him  to  pay, 
although  it  is  not  necessary  that  notice 
should  be  given  until  the  following  day. 
McFarland  v.  Pico,  8  CaL  636. 

32.  An  endorsement  or  a  guarantee  of 
a  note  is  wholly  different  from  guarantee- 
ing another's  contract ;  it  is  making  a  con- 
tract of  his  own.  Aud  v.  Magruder^  10 
Gal.  289. 

33.  An  endorsement  or  a  guarantee  of 
a  note  is  wholly  different.  It  is  an  agree- 
ment of  itself,  a  new  contract  undertaken 
for  another,  that  the  latter  will  perform 
his  contract     Ih.  290. 

34.  The  difference  between  a  maker  and 
an  endorser  or  guarantor,  is  that  the  con- 
tract of  the  first  imports  an  unconditional 
obligation  to  pay  money ;  that  of  the  last, 
by  its  terms,  imports  a  conditional  obliga- 
tion,    lb. 

35.  Mere  extension  of  time  to  the 
maker  of  a  promissory  note  is  not  sufficient 
to  discharge  a  surety  or  endorser.  To  op- 
erate as  such  discharge,  the  agreement 
with  the  maker  must  be  founded  upon  a 
valuable  consideration,  and  be  such  as  will 
suspend  the  right  of  action  Against  the 
maker.  WUUatM  v.  CoviUaud,  10  Cal. 
425. 

36.  The  endorser  of  a  promissory  note 
aiier  maturity  is  entitled  to  demand  and 
notice  of  nonpayment  within  a  reasonable 
time*  before  he  is  liable  to  pay.  Beehe  v. 
Brooks,  12  CaL  311. 

37.  Where  a  promissory  note  was  made 
payable  to  S.,  and  previously  to  its  deliv- 
ery to  the  payee,  was  endorsed  for  the  ac- 
commodation of  the  maker  by  H.  and 
brother  and  defendant,  upon  an  agreement 
of  the  endorsers  with  each  other  that  each 
would  become  surety  if  the  other  would : 
held,  that  the  endorsers  were  guarantors, 
and  jointly  but  not  severally  liable  in  a 
suit  by  thie  payee  or  a  third  person  taking 


the  note  after  maturity.     Brady  v.  Hey- 
nolds,  13  Cal.  32. 

38.  The  decision  of  the  supreme  court, 
in  Riggs  v.  Waldo,  2  Cal.  485,  only  goes 
to  the  extent  of  holding  that  a  notice  of 
protest  is  as  essential  to  charge  a  guaran- 
tor as  an  endorser.  Brady  v.  Reynolds, 
13  Cal.  32  ;  Geiger  v.  Clark,  13  Cal.  580. 

39.  In  a  suit  against  the  maker  of  a 
note,  or  the  accepter  of  a  bill,  the  endors- 
er is  a  competent  witness  for  either  party. 
Bryant  v.  Watrist,  13  Cal.  87. 

40.  An  outstanding  liability  as  surety  or 
endorser  for  another,  together  with  an  ex- 
press promise  to  pay  the  debt  as  his  own 
by  the  surety  or  endorser,  is  a  sufficient 
consideration  for  an  express  promise  to 
pay  an  equal  amount  on  demand.  Glad- 
win V.  Gladwin,  13  Cal.  335. 

41.  At  common  law,  a  note  payable  to 
the  wife  would  prima  facie  be  the  prop- 
erty of  the  husband,  who  could  endorse  it 
in  his  own  name.  Tryon  v.  Sutton,  13 
Cal.  493. 

42.  A  notice  to  the  endorser  of  a  note 
of  nonpayment  by  the  maker  is  sufficient, 
if  it  appear  that  the  endorser,  at  the  time 
of  receiving  the  potice,  knew  what  partic- 
ular piece  of  paper  was  referred  to,  and 
could  not  have  been  prejudiced  by  the 
failure  to  describe  it.  And  this,  though 
the  notice  was  verbal,  and  the  note  neither 
produced  or  described.  Thompson  v.  IFt7- 
liams,  14  Cal.  162. 

43.  If  much  time  intervenes  between 
demand  and  notice  in  the  transfer  of  notes 
after  maturity,  the  question  may  arise 
whether  the  delay  has  not  released  the 
endorser.     lb,  163. 

44.  Where  a  note,  due  January,  1857, 
was  endorsed  by  the  payee  to  the  present 
holder,  November  26th,  1858,  and  he, 
November  29th,  1858,  demanded  payment 
of  the  maker,  and  verbally  notified  the 
endorser  of  such  demand,  and  that  he 
would  be  held  on  his  endorsement,  it  is  no 
objection  to  the  notice  that  it  did  not  state 
the  time  of  demand.  The  demand  was 
good  if  made  within  a  reasonable  time, 
and.  before  the  notice ;  otherwise  as  to  notes 
endorsed  before  maturity.  In  such  case, 
the  notice  must  state  the  time  of  demand. 
lb. 

45.  A  notice  by  the  holder  that  he 
"  had  demanded  payment  of  that  note," 
implies  that  payment  was  demanded  of 
the  person  liable  to  pay,  to  wit:    the 
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maker;  and  the  declaration  that  he  in- 
tended to  look  for  payment  to  defendant, 
the  endorser,  implies  the  fact  of  nonpay- 
ment,    lb,  164. 

46.  A  notarial  certificate  of  protest  of 
a  note  is  of  itself  presumptive  evidence 
that  the  notary  had  authority  from  the 
proper  parties  to  make  the  protest.  GUles- 
pie  V.  Neville,  14  Cal.  409. 

47.  It  is  no  objection  to  recovery  on  a 
bill  that,  by  special  endorsement  on  it, 
title  is  shown  out  of  the  payee  without 
any  re  transfer  from  the  last  endorsee  to 
him,  if  there  be  proof  that  the  endorse- 
ments were  made  simply  for  collecting  the 
bill,  and  that  the  endorsee  had  no  interest 
in  it,     Naglee  v.  Lyinan,  14  Cal.  454. 

48.  An  endorser  of  a  note  payable  on 
demand,  no  demand  being  made  until 
thirteen  months  after  the  endorsement  to 
plaintiff,  is  prima  facie  not  liable.  The 
delay  is  unreasonable;  and  the  facts  to 
excuse  the  delay  are  an  essential  part  of 
the  complaint,  and  if  not  averred  therein 
it  is  insuiRcient.  Jerome  v.  Stelbins^  14 
Cal.  458. 

49.  A  certificate  of  deposit  for  $1,800, 
payable  to  the  order  of  V.,  was  endorsed, 
sold  and  delivered  by  T.  to  L.  for  four 
hundred  dollars.  Payment  was  then  at 
once  demanded  of  the  maker,  and  notice 
of  protest  served  on  V.  Subsequently  L. 
transferred  the  certificate  to  plaintiff:  held, 
that  plaintiff  can  recover  of  V.  only  the 
four  hundred  dollars  received  by  him,  the 
certificate  being  subject,  in  the  hands  of 
plaintiff,  to  all  the  equities  between  the 
endorser  and  endorsee.  Coye  v.  Palmer , 
16  Cal.  159. 

50.  Where  the  consideration  passing 
between  the  endorsee  and  his  endorser  is 
not  equal  to  the  amount  of  the  paper,  the 
endorsee,  in  an  action  against  the  endorser, 
can  recover  only  the  consideration  he  has 
actually  paid.     Ih,  160. 

51.  Notice  left  by  a  notary  at  the  resi- 
dence of  an  endorser  of  a  note — ^he  being 
absent  at  the  time — describing  the  note, 
stating  that  it  was  protested  by  him  for 
nonpayment,  and  that  the  holder  looked 
to  the  endorser  for  payment,  but  not  sign- 
ed by  any  one,  nor  indicating  in  any  way 
from  whom  it  proceeded,  is  insufiicient  to 
charge  the  endorser.  Klockenhaum  v. 
Piersan,  16  Cal.  376. 

52.  Such  notice  having  been  left  on 
Saturday,  the  day  the  note  matured,  the 


record  shows  that  on  Monday,  in  a  con'> 
versation  between  the  endorser  and  the 
notary,  ^^  something  was  said  about  the 
note,"  and  that  the  notary  informed  the 
endorser  that  plaintiff  was  *'  its  owner  and 
holder : "  held,  that  as  a  verbal  notice,  this 
conversation  was  insufficient ;  that  a  notice 
must  inform  the  endorser,  either  expressly 
or  by  necessary  implication,  that  the  note 
has  been  duly  presented  at  its  maturity 
and  discharged.     lb.  377. 
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EQUALIZATION. 

1.  The  fact  that  the  assessment  for 
State  and  county  taxes  for  1855-6,  in 
San  Francisco  county,  was  not  based  on 
the  valuation  of  the  city  assessor,  as  re- 
quired by  the  act  creating  the  board  of 
supervisors,  passed  in  1851,  is  not  a  suffi- 
cient ground  for  an  injunction  upon  the 
collection  of  the  taxes,  as  the  party  could 
have  appealed  to  the  board  of  equalization, 
if  aggrieved.  MerriU  v.  Gorhamy  6  CaL 
42. 

2.  The  listing  and  valuation  of  real 
estate  for  the  purpose  of  taxation  is  an 
essential  prerequisite  to  the  validity  of 
all  subsequent  proceedings.  It  is  fix>m 
the  list  made  by  the  assessor,  when  duly 
corrected  by  equalization,  that  the  auditor 
prepares  the  duplicate,  which  gives  to  the 
officer  his  autliority  to  demand  the  tax, 
and  to  levy  and  sell  the  property  of  the 
delinquent:  Ferris  v.  Coovery  10  CaL  633. 

3.  The  board  of  equalization  of  assess- 
ments have  no  power  to  raise  the  valuation 
of  land,  as  fixed  by  the  assessor,  without 
notice  to  the  owner.  The  general  notiee 
of  the  sitting  of  the  board  by  pubhcatioo 
does  not  amount  to  the  notice  required. 
Patten  v.  Greeny  13  CaL  329. 
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In  general. 


1.  Mlacellaneoua. 

2.  On  Issae  Joined. 

3.  Jurisdiction. 

4.  Jury  Trials. 

5.  New  Trials. 

6.  On  Appeal. 

7.  Parties  in  Equity. 
HI.  Belief  in  Equity. 

1.  As  to  Mortgages. 

2.  As  to  Decrees. 

3.  As  to  Judgments. 

4.  As  to  Corporations. 

5.  As  to  Partnerships. 

6.  Cancelation  of  a  Deed. 

7.  For  Fraud  or  Mistake. 

8.  Enforcement  of  a  Contract. 

9.  Specific  Performance  of  a  Contract. 
IV.  Equitable  Assignments. 

v.  Equitable  liens. 
VI.  Bill  of  Discovery. 
VII.  Bill  for  an  Account. 
VIII.  The  Equities  of  a  Trust. 
IX.  Evidence  in  Equity. 
X.  Injunction. 


1.  In  genehal. 

1.  By  onr  system  of  proceedure,  all 
distinctions  between  actions  at  law  and 
emU  in  equity,  and  between  the  forms  of 
8uch  actions  and  suits,  arc  abolished. 
Rowey.  Chandler,  1  Cal.  173;  Smith  v. 
Rowe^  4  Cal.  7. 

2.  To  entitle  the  plaintiff  to  the  equitable 
interposition  of  the  court,  he  must  show  a 
proper  case  for  the  interference  of  the 
court  of  equity,  and  one  in  which  he  has 
no  adequate  or  complete  relief  at  law.  De 
Witt  V.  Bays,  2  Cal.  409. 

3.  If  a  tax  has  been  illegally  imposed, 
or  a  valid  objection  appears  on  the  i'ace  oi' 
the  proceedings,  the  plaintiffs  have  a  per- 
fect remedy  at  law,  and  a  court  of  equity 
has  no  power  to  interfere.*  De  Witt  v. 
Hcys,  2  Cal.  4G9 ;  Robinson  v.  Gaar,  6 
Cal.  275. 

4.  Where  the  allegations  of  a  bill  are 
general  in  their  nature,  and  the  equities 
are  fully  denied  by  the  answer,  such  a 
ease  is  not  presented  as  will  justify  the 
appointment  of  a  receiver,  or  interference 
with  the  affairs  of  the  concern.  WiUiam- 
son  V.  Monroe^  3  Cal.  385. 

5.  The  allegations  of  ignorance  in  mak- 


*The«e  dceMoiu  btve  become  abrogated  br  the  Act  of 
1897,  p.  m,  makiDg  tax  deeds  prima  Ikcle  erlaence  of  tiUe. 
Bee  PolHMr  ▼.  Bo^g^  8  Cal.  988. 
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ing  the  necessary  averment,  or  of  insuffic- 
ient conduct  in  the  prosecution  of  a  former 
suit,  do  not  constitute  ground  of  relief  in 
chancery.  Bamett  v.  Kilbourtie,  3  Cal.  327. 

6.  To  entitle  a  plaintiff  in  equity  to 
subject  the  assets  of  an  absent  debtor  to 
the  payment  of  his  claim,  he  must  show 
that  he  is  without  a  remedy  in  law,  and  if 
the  bill  discloses  such  a  remedy,  it  will  be 
dismissed  on  demurrer.  Lupton  v.  Lup- 
ton,  3  Cal.  121. 

7.  Equity  will  not  lend  its  aid  to  do 
an  injustice,  and  assist  a  party  in  escaping 
from  a  joint  liability  which  he  has  con- 
tracted.    Dillon  V.  Byrne,  5  Cal.  457. 

8.  Where  a  power  of  attorney  is  coup- 
led with  an  interest  upon  proper  allega- 
tions, sustained  by  unequivocal  proof,  a 
court  of  equity  will  restrain  its  revocation, 
and  enable  the  attorney  to  execute  the 
trust.     Posten  v.  Rassette,  5  Cal.  469. 

9.  Courts  of  equity  unquestionably  have 
the  power  to  appoint  receivers,  and  to 
order  them  to  take  possession  of  the  prop- 
perty  in  controversy,  whether  in  the  im- 
mediate possession  of  defendant  or  his 
agent,  and  in  proper  cases,  they  can  also 
order  the  defendant's  agents  or  employers, 
although  not  parties  to  the  record,  to  de- 
liver specific  property  to  the  receiver. 
Ex  parte  Cohen,  5  Cal.  496. 

10.  The  plaintiff,  on  a  breach  of  a  bond 
for  title,  can  either  resort  to  a  court  of 
equity  to  enforce  its  performance,  or  main- 
tain an  action  at  law.  Bagley  v.  Eaton,  6 
Cal.  501. 

11.  A  party  who  has  his  remedy  pi-o- 
vided  by  law,  but  does  not  avail  himself 
thereof,  and  fails  to  show  wherein  he  is 
injured,  is  not  entitled  to  relief  in  equity. 
Merrill  v.  Gorham,  6  Cal.  42. 

12.  Although  a  party  may  set  up  an 
equitable  defense  to  an  action  at  law,  he  is 
not  confined  to  that  proceeding.  He  may 
let  the  judgment  go  at  law,  and  file  his 
bill  in  equity  for  relief.  Lorraine  v.  Long, 
6  Cal.  453. 

13.  Where  a  simple  contract  creditor 
filed  a  bill  against  the  assignee  of  his 
debtor,  not  attacking  the  assignment,  and 
merely  praying  for  a  distribution,  and  the 
plaintiff  subsequently  filed  a  supplemental 
bill,  setting  forth  that,  in  the  meantime,  he 
had  become  a  judgment  creditor,  and  at- 
tacking the  assignment  for  fraud,  since 
discovered,  and  praying  that  it  be  set 
aside,  and  that  the  moneys  in  the  hands  of 
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the  assignee  be  appropriated  to  plaintiff's 
judgment :  held,  that  it  is  no  objection  to 
the  supplemental  bill,  that  it  prays  for  a 
different  relief,  and  fails  to  bring  in  all  the 
other  creditors,  who  are  alleged  by  the 
defense  to  be  entitled  to  a  ratable  distri- 
bution.    Baker  v.  Bartol,  6  Cal.  486. 

14.  Where  the  complaint  in  an  action 
of  trespass,  asks  also  for  the  equitable  in- 
terposition of  the  court,  if  the  law  and 
equity  are  inseparably  mixed  together,  it 
would  be  demurrable.  Gates  v.  Kieff,  7 
Cal.  125. 

15.  Defective  deeds  and  acknowledg- 
ments cannot  be  reformed  in  chancery. 
Selover  v.  American  Russian  Com.  Co,,  7 
Cal.  275 ;  BarreU  v.  Tewksbury,  9  Cal.  15. 

16.  Courts  of  equity  generally  follow 
the  analogy  of  the  law  in  cases  where 
statutes  of  limitations  are  invoked ;  one  of 
the  defenses  peculiar  to  equity  being  the 
lapse  of  time  or  staleness  of  the  demand. 
Daminguez  v.  Dominguez,  7  Cal.  427. 

17.  Where  the  plaintiff  filed  a  bill  in 
equity  in  1852,  to  set  aside  a  sale  of  land 
made  in  1835,  on  the  ground  of  fraud: 
held,  that  his  right  to  recover  would  be 
barred  by  ten  years'  prescription,  under 
the  Mexican  law,  and  that  the  full  period 
having  run,  he  could  not  recover.  Do- 
mingtiez  v.  Domtnguez,  7  Cal.  427. 

18.  A  mere  existence  of  cross  demands 
will  not  justify  a  set-off  in  a  court  of 
chancery ;  there  must  be  some  peculiar  cir- 
cumstances based  upon  equitable  grounds 
to  warrant  the  court  in  interfering.  Naglee 
v.  Palmer,  7  Cal.  547. 

19.  Plaintiffs  must  come  into  a  court 
of  chancery  with  clean  hands,  otherwise 
they  are  not  entitled  to  relief.  Gunter 
v.  Laffan,  7  Cal.  594. 

20.  Where  a  vendor  of  land  has  taken 
the  notes  of  the  purchaser  in  payment, 
and  brings  his  action  thereon  at  law,  he 
should  in  that  action,  if  at  all,  unite  his 
equitable  claim  for  a  foreclosure  of  his 
lien ;  the  same  tribunal  administering  both 
law  and  equity.  Walker  v.  Sedgwick,  8 
Cal.  403. 

21.  The  objection  that  proceedings  may 
become  too  complex,  by  permitting  dif- 
ferent questions  of  law  and  equity  to  be 
settled  in  one  suit,  is  not  sufficiently  strong 
to  overcome  the  plain  provisions  of  the 
statute  and  the  substantial  dictates  of  jus- 
tice.    Ih.  405. 


notice  of  another  in  possession.     Bryan  v. 
Ramirez,  8  Cal.  468. 

23.  It  is  a  favorite  rule  of  equity,  that 
when  a  court  of  chancery  gains  jurisdic- 
tion of  a  case  for  one  purpose  it  will  retain 
it  for  others,  and  not  do  justice  by  halves, 
and  thus  foster  a  multiplicity  of  suits. 
Belloc  V.  Rogers,  9  Cal.  129. 

24.  When  a  party  has  given  a  promis- 
sory note,  and  the  payee  assigns  the  note 
without  recourse  ailer  maturity,  and  suit 
is  brought  upon  the  note  by  the  assignee, 
the  maker  then  files  the  bill  against  the 
assignor  and  assignee,  alleging  fraud  in 
obtaining  the  note,  and  praying  for  an  in- 
junction and  that  the  note  be  canceled: 
held,  that  the  case  was  a  proper  one  for 
equitable  relief,  and  the  maker  had  a  right 
to  have  the  note  canceled  so  as  to  prevent 
future  litigation.  Domingo  v.  Getmanj  9 
Cal.  102. 

25.  If  a  surety  desires  to  protect  him- 
self, he  must  pay  the  debt  and  proceed 
against  the  principal,  or  apply  to  a  court 
of  equity  to  compel  the  holder  to  proceed 
against  the  principal.  Hartman  v.  Bur^- 
lingame,  9  Cal.  561. 

26.  Courts  of  equity  lean  in  favor  of 
the  right  of  redemption,  and  construe  in- 
struments as  constituting  a  mortgage  rather 
than  a  conditional  sale.  Hickox  v.  Lowe^ 
10  Cal.  207. 

27.  Equity  will  not  give  relief  against 
the  lapse  of  time,  when  there  has  been  a 
very  material  change  in  the  value  of  the 
property,  making  a  great  change  in  the 
condition  of  the  parties.  Green  v.  Covil- 
laud,  10  Cal.  329. 

28.  The  foreclosure  of  an  equitable  title 
takes  the  property  subject  to  all  existent 
equities.  He  is  not  within  the  rule  which 
protects  a  bona  fide  purchaser  for  value 
and  without  notice  of  die  real  or  apparent 
legal  title.  Dupont  v.  Werthemanj  10  CaL 
368. 

29.  Where  the  clerk  of  the  district 
court  improperly  refuses  to  issue  execu- 
tion on  a  judgment  rendered  in  a  court  of 
which  he  is  clerk,  on  the  ground  that  the 
judgment  has  been  attached  at  the  suit 
of  another  party,  a  bill  in  equity  cannot 
be  sustained  to  release  the  attachment  and 
compel  the  clerk  to  issue  the  execution,  as 
the  party  injured  has  his  remedy  on  the 
officer's  bond.  MiUer  v.  Sanderson^  10 
Cal.  490. 


22.   A  purchaser  of  the  legal  title  has|     30.  Where  the  proof  of  the  executkm 
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of  the  deed,  and  of  its  accidental  destruc- 
lion,  is  full  and  satisfactory,  the  jurisdic- 
tion of  a  court  of  equity  to  decree  a  reex- 
ecution  of  the  deed  is  unquestionable. 
(hunmings  y.  Obe,  10  Cal.  530. 

31.  A  court  of  equity  will  not  exercise 
jurisdiction  to  compel  the  surrender  and 
cancellation  of  a  promissory  note,  where 
the  party  has  a  clear  remedy  at  law. 
Lewis  V.  Tobias^  10  Cal.  575 ;  Smith  y. 
Sparrow,  13  Cal.  597. 

32.  A  court  of  equity,  upon  bill  filed, 
wiU  compel  an  equitable  set-off,  when  the 
parties  haye  mutual  demands  against  each 
other  which  are  so  situated  that  it  is  im- 
possible for  the  party  claiming  a  set-off  to 
obtain  satisfaction  of  his  claim  by  an  ordi- 
nary salt  at  law  or  in  equity.  Htusell  y. 
Cimway,  11  Cat.  102. 

33.  The  insolyency  of  the  party  against 
whom  the  set-off  is  claimed  is  sufficient 
ground  for  the  exercise  of  the  jurisdiction 
of  the  court  of  equity.     Ih 

34.  In  equity,  all  persons  materially 
interested  in  the  subject  matter  of  the  suit 
ought  to  be  made  parties,  in  order  that 
complete  justice  may  be  done  and  a  mul- 
tiplicity of  suits  ayoided,  and  this  requires 
subsequent  incumbrancers,  existing  at  the 
filing  of  the  bill,  to  be  made  parties  in  a 
suit  for  a  foreclosure  of  a  mortgage. 
Montgomery  Y.  TuU,  11  Cal.  314. 

35.  An  action  can  be  maintained  at 
law  upon  a  decree  in  equity  for  a  specified 
sum  of  money.    Ames  v.  nayj  12  Cal.  20. 

36.  A  bill  to  restrain  yexatious  litiga- 
tion, upon  the  ground  that  the  right  to 
real  property  has  been  determined  in 
former  suits,  must  show  that  the  title  to 
the  property  was  determined  in  a  suit  or 
suits  in  which  all  the  claimants  to  the  title 
were  parties.  Knowles  y.  Inches,  12  Cal. 
214. 

37.  There  is  no  equity  in  the  claim  as- 
serted by  a  tenant  in  common  to  share  in 
profits  arising  from  the  labor  and  money  of 
his  ootenant  when  he  has  expended  neiUier 
and  has  neyer  claimed  possession,  and 
iieyer  been  liable  for  contribution  in  case 
of  loss.  There  would  be  no  equity  in 
giying  to  a  tenant,  who  would  neither 
work  himself  nor  subject  himself  to  any 
expenditures  or  risks,  a  share  in  the  fruits 
of  another's  labor,  inyestments  and  risks. 
Pico  y.  Columbet,  12  CaL  422. 

38.  District  courts  as  courts  of  chancery 
haye  assumed  jurisdiction  oyer  probate 


matters,  and  as  probably  rights  have  yested 
under  their  decrees,  and  the  principle  as- 
serted is  more  conyenient  in  practice,  it  is 
not  permissible  now  to  enjoin  the  jurisdic- 
tion. JDecJi^s  Estate  y.  Gerke,  12  Cal. 
436. 

39.  By  the  common  law,  the  equita- 
ble title  to  realty  may  be  conveyed  by 
instrument  ivot  under  seal,  if  otherwise 
sufiicient ;  but  this  equitable  title,  accom- 
panied by  possession,  is  sufiicient  under 
our  system  to  give  the  right  of  possession. 
Ortman  v.  Dixon,  13  Cal.  36. 

40.  In  a  proceeding  in  equity,  an  equi- 
table title  is  as  good  as  a  legal  title,  either 
for  defense  or  recovery.     lb.  37. 

41.  To  maintain  a  suit  to  quiet  title  by 
a  party  in  possession,  it  is  enough  that  he 
claims  under  a  deed  which  creates  an 
equitable  estate,  or  even  a  right  of  pos- 
session.    Smith  y.  Brannan,  13  Cal.  114. 

42.  A  decree  fairly  entered  by  consent 
of  an  attorney  is  as  binding  upon  his 
client  as  a  decree  entered  after  resistance. 
Holmes  Y.  Rogers,  13  Cal.  200. 

43.  Where  a  decree  is  made  by  consent 
of  the  attorney,  it  is  no  ground  of  error 
that  the  decree  embraces  land  not  in  the 
complaint ;  and  even  if  error,  the  remedy 
is  by  appeal.     Ih,  203. 

44.  An  appeal  lies  from  an  order  set- 
ting aside  a  final  decree  in  equity  and 
granting  a  rehearing.  RiddU  v.  Mker, 
13  Cal.  301. 

45.  A  party  to  obtain  the  aid  of  chan- 
cery must  show  that  he  has  exhausted  all 
proper  diligence  to  defeat  at  law,  or  to  de- 
fend in  chancery  if  the  first  suit  was  in 
that  form.     Ih.  304. 

46.  A  perfect  equity  united  with  pos- 
session is,  under  our  system,  equivalent, 
for  all  purposes  of  defense,  to  a  legal  title. 
Morrison  v.  Wilson,  13  Cal.  497. 

47.  In  equity,  when  the  plaintiff's  case, 
as  made  by  his  bill,  shows  that  he  is  not 
entitled  to  relief,  it  is  an  incurable  infirm- 
ity which  follows  the  case  everywhere; 
and  no  decree  can  be  afiirmed  which  is 
shown  by  the  bill  to  be  erroneous  in  sub 
stance.     White  y.  Fratt,  13  CaL  525. 

48.  If  a  chancellor  takes  general  juris- 
diction of  the  general  subject  of  the  liti- 
gation, he  has  power  aside  from  the  stat- 
ute to  order  such  undertaking,  or  to  make 
any  other  order  in  the  progress  of  the 
case  for  the  furtherance  of  the  objects  of 
the  litigation  and  the  protection  of  its  sub- 
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ject  matter.     Prader  v.  Purkett,  13  Cal. 
590. 

49.  Where  a  party  in  equity  on  a  fore- 
closure suit  is  made  a  defendant,  as  claim- 
ing some  interest  in  the  land,  sets  up  as  a 
full  defense  a  tax  title,  he  cannot  object 
afterwards  that  equity  has  no  jurisdiction 
over  tax  titles.  Keltey  v.  Abbott,  13  Cal. 
616. 

50.  A  decree  in  an  equity  case  is  not 
vitiated  because  based  on  the  verdict  of  a 
jury,  even  though  it  might  have  been 
made  without  a  jury.  Pfeiffer  v.  Eketn, 
13  Cal.  649. 

51.  The  improper  issuance  of  a  second 
execution  is  no  ground  for  equitable  inter- 
ference. Such  irregularities  must  be  cor- 
rected by  the  court  issuing  the  writ  Greg- 
ory v.  Ford,  U  CaX.  142. 

52.  Relief  from  a  judgment  against  an 
insolvent  may  be  by  motion  to  discharge 
it,  unless  there  be  suspicion  of  fraud  in 
the  release  of  the  insolvent  The  remedy 
at  law  being  ample,  equity  will  not  aid. 
Imlay  v.  Carpentier,  14  Cal.  178. 

53.  lie  who  asks  equity  must  do  equity. 
Mitchell  V.  Hackett,  14  Cal.  667. 

54.  Where  a  party  to  a  judgment  has 
obtained  any  advantage  through  the  judg- 
ment, he  must  restore  that  advantage  to 
the  other  party  if  the  judgment  be  adder- 
ward  reversed.  Reynolds  v.  Harris,  14 
Cal.  679. 

55.  If,  on  an  executory  contract  for  the 
purchase  of  land  made  by  plaintiff  with 
the  agent  during  the  life  of  the  principal, 
money  due  the  principal  was  paid,  after 
his  death,  to  the  agent,  who  settled  the 
amount  with  the  estate,  so  that  the  estate 
received  the  benefit  of  the  payment,  plaint- 
iff would  be  entitled,  in  equity,  to  call  for 
the  legal  title,  and  could  defend  in  eject- 
ment by  the  representatives  of  the  princi- 
pal.    Trovers  v.  Crane,  15  Cal.  20. 

50.  A  county  is  a  corporation,  and  is 
the  proper  party  plaintiff  to  object  to  a 
contract  made  by  the  board  of  supervisors 
for  building  a  jail.  If  any  objection  is 
token  or  can  be  taken  to  this  contract,  it 
must  be  by  the  county,  which  is  a  corpor- 
ation ;  or,  if  the  officers  of  the  county  ex- 
ceed their  powers,  or  are  acting,  or  about 
to  act  with  gross  injustice  and  bad  faith  to 
the  tax  payers,  and  thereby  subject  them 
to  unjust  and  unauthorized  burdens,  per- 
haps one  or  more  of  the  tax  payers  thus 
burthened  or  threatened  might,  under  pe- 


culiar circumstances,  invoke  the  remedial 
powers  of  a  court  of  equity,  to  prevent  ir- 
reparable injury.  People  v.  Myers,  15 
Cal.  34. 

57.  Generally,  a  receiver  can  pay  out 
nothing  except  on  order  of  Court,  but 
there  are  exceptions  to  the  rule ;  nor  will 
he  be  denied  reimbursement  in  every  case 
in  which  he  neglects  to  obtain  the  order, 
especially  in  a  court  of  equity.  Adams 
V.  Woods,  15  Cal.  207. 

58.  Warrants  drawn  by  the  controller 
of  State,  delivered  to  the  payees  thereof 
and  by  them  endorsed  in  blank,  were  pre- 
sented by  the  holders  to  the  State  treas- 
urer, and  on  payment  were  delivered  to 
him.  They  were  afterwards  stolen  from 
the  office  of  the  Treasurer.  The  war- 
rants, on  their  face  indicating  a  just  and 
legal  claim  against  the  State,  came  into  the 
himds  of  defendants,  ignorant  that  they 
had  been  stolen.  Defendants  present  them 
to  the  treasurer,  and  in  lieu  therof  receive 
State  bonds  payable  to  bearer,  under  the 
funding  act  of  1857,  and  part  with  them. 
The  State  sues  for  the  bonds  or  their 
value :  held,  that  the  bonds,  in  this  case, 
constituted  a  payment  of  the  warrants ; 
and  if  the  rule  tiiat  voluntary  payments 
are  not  recoverable  be  not  applicable,  still 
the  equity  of  the  defendants  is  equal  to 
that  of  plaintiff,  and  courts  will  not  inter- 
terfere.  &ate  of  California  v.  Wells,  15 
Cal.  344. 

59.  There  may  be  some  cases  of  equitable 
relief,  where  the  general  ground  of  appeal 
will  be  that  the  decree  is  not  warranted  by 
the  evidence.  Still,  in  the  majority  of 
cases,  this  general  ground  will  be  subject  to 
more  particular  specification.  BanreU  v. 
Tewksbury,  15  Cal.  358. 


II.   Equity  Trials. 
1.  MtscellaneovLs, 

60.  Where  a  party  brought  his  separate 
actions,  first  at  law  upon  mortgage  notes, 
and  then  in  equity  for  a  foreclosure  before 
the  adoption  of  the  rule  to  blend  the  ac- 
tions in  one :  held,  that  he  be  allowed  both 
his  legal  and  equitable  remedies,  on  pay- 
ment of  the  co3t«  of  the  latter  suit  Walter 
V.  Sedgwick,  8  Cal.  404. 

61.  A  rule  of  the  district  court  requir- 
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ing  a  party,  oti  motion  for  a  new  trial  or 
judgment  on  a  special  verdict,  to  prepare 
and  submit  a  statement  of  the  evidence  at 
the  trial,  does  not  apply  to  issues  submitted 
to  a  jury  in  a  chanceiy  case.  Pureed  v. 
McKune,  14  Cal.  232. 

62.  Section  two  hundred  and  fifly-four 
of  the  practice  act  enlarges  the  classes  of 
cases  in  which  equitable  relief  could  for- 
merly be  sought  in  quieting  title.  It  au- 
thorizes the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not 
lie.     Curtis' Y.  SuUer,  15  Cal.  262. 

63.  Under  this  section,  a  party  in  pos- 
session of  real  property  may  bring  a  bill 
in  equity  to  quiet  title  against  a  party  out 
of  possession,  who  claims  an  estate  or  in- 
terest adverse  to  him,  without  waiting  until 
he  has  been  disturbed  in  his  possession  by 
legal  proceedings  against  him,  in  which 
his  title  has  been  successfully  maintained. 
lb.  263- 

64.  In  such  suit,  the  court  sitting  in 
equity  may  direct,  when  proper,  an  issue 
to  be  framed  upon  the  pleadings  and  sub- 
milted  to  a  jury,  if  questions  of  a  purely 
legal  character  in  relation  to  the  title  arise. 
lb.  263. 

65.  The  practice  act  applies  as  well  to 
legal  as  equitable  actions,  so  far  as  its  pro- 
visions are  consistent  with  the  rights  and 
remedies  administered  in  courts  of  equity. 
And  the  only  way  in  which  the  verdict  of 
a  jury  on  issues  submitted  can  be  reviewed, 
is  by  motion  for  new  trial — except,  proba- 
bly, that  the  court,  whether  sitting  in 
equity  or  on  the  trial  of  a  common  law  ac- 
tion, may,  of  its  own  motion,  set  aside  the 
verdict  of  a  jury  when  cleariy  and  palpa- 
bly against  the  evidence.  Duff^.  Fisher ^ 
15  Cal.  380. 

66.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a 
sheriff's  suit  on  foreclosure  of  a  mortgage, 
and  the  judgment  on  which  such  sale  was 
made  is  afterwards  reversed  by  the  supreme 
court,  and  restitution  of  the  property  or- 
dered, the  court  below  may,  on  motion, 
order  such  party  in  possession  to  account 
before  a  referee  for  the  rents  and  profits 
received  by  him — ^that  is,  for  the  sales  of 
water,  etc  It  is,  in  its  nature,  an  equity 
proceeding,  at  least  to  be  disposed  of  ac- 
cording to  equity  practice,  and  it  would  be 
impracticable  for  a  jury  to  settle  the  ac- 
count, at  least,  without  delay  and  embar- 
rassment  Raun  V.  Reynolds,  15  Cal.  470. 


2.    On  Issue  Joined. 

67.  In  chancery,  when  a  cause  is  heard 
in  bill  and  answer,  all  the  material  allega- 
tions of  the  answer,  whether  upon  knowl- 
edge or  information  and  belief,  are  to  be 
assumed  as  true,  provided  the  facts  and 
circumstances  disclosed  by  the  answer  are 
not  wholly  inconsistent  with  the  general 
affirmation   or  denial   contained  therein. 

Van  Schmidt  v.  Huntington,  1   Cal.  69  ; 
BeU  V.  Davisy  1  Cal.  142. 

68.  When,  in  equity,  the  court  directed 
that  special  issues  of  material  facts  in  the 
case  should  be  framed  or  settled,  and 
stated  in  writing,  before  proceeding  to 
trial,  held  not  to  be  in  error.  Smith  v. 
Rowey  4  Cal.  7  ;  StiU  v.  Saunders,  8  Cal. 
286. 

69.  The  court  can  order  a  reference 
without  the  consent  of  parties,  in  an  equity 
suit,  as  the  parties  are  not  entitled  to  a 
jury  trial.     Smith  v.  Rowe,  4  Cal.  7. 

70.  In  chancery  cases,  the  judge  is  not 
required  to  find  the  facts  separate  from 
the  law,  nor  are  the  parties  entitled  to  a 
trial  by  jury.  Walker  v.  Sedgwick,  5  Cal. 
192. 

71.  In  chancery  cases,  the  parties  have 
no  right  to  demand  a  trial  by  jury  ;  but  in 
all  cases  at  law  it  is  a  right  which  can  be 
insisted  on  and  enforced.  Cahoon  v.  Levy, 
5  Cal.  294. 

72.  It  is  the  duty  of  a  court  of  equity, 
when  all  the  parties  to  a  controversy  are 
before  it,  to  adjust  the  rights  of  all,  and 
leave  nothing  open  for  future  litigation  if 
it  can  be  helped.  Ord  v.  McKee,  5  Cal. 
516. 

73.  In  a  chancery  case,  a  party  has  a 
right  to  insist  that  the  legal  conclusions  to 
be  deduced  from  the  pleadings,  whatever 
may  be  the  proofs,  shall  be  applied.  Tryon 
V.  SuUon,  13  Cal.  494. 

74.  In  a  chancery  case,  where  all  the 
proofs  are  in,  and  the  case  fully  before  the 
lower  and  the  appellate  court,  the  judg- 
ment of  the  latter  is  conclusive,  where  it 
passes  upon  the  merits  of  the  controversy, 
and  on  the  reversal  of  the  decree  below 
that  court  can  take  no  further  proceedings, 
unless  authorized  by  the  appellate  court, 
except  such  as  are  necessary  to  give  effect 
to  its  judgment ;  the  whole  matter  is  res 
adjudicata.     Soide  v.  Dawes,  14  Cal.  249. 

75.  In  equity  the  general  denials  made 
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by  traversing  literally  and  conjunctively 
the  statements  of  a  sworn  bill,  are  not 
legitimate  for  the  purpose  of  putting  in 
issue  specific  allegations ;  for,  in  this  way, 
a  party  may  deny  the  entire  charges  in 
form  as  stated  against  him,  in  consistency 
with  admitting  the  truth  of  the  specific 
charge  or  even  the  substantial  fact.  Blank- 
man  V.  Vallefo,  15  Cal.  645. 


3.  Jurisdiction, 

76.  The  district  courts  of  this  State 
have  jurisdiction  ov«r  the  persons  of 
minors,  as  well  as  their  estates,  by  reason 
of  equity.     Wilson  v.  Roacky  4  Cal.  366. 

77.  It  is  perfectly  competent  for  a 
judge  sitting  in  the  cause  where  exceptions 
had  been  filed  to  the  report  of  the  referee 
upon  the  facts,  to  take  up  the  testimony 
reported  by  the  referee,  find  the  facts  and 
render  a  decree  in  the  cause.  McHenry 
v.  MoorCy  5  Cal.  92. 

78.  A  court  of  equity  will  not  permit 
litigation  by  piece-meaL  The  whole  sub- 
ject matter,  and  all  the  parties  should  be  be- 
fore it,  and  their  respective  claims  determ- 
ined once  and  forever.  Wilson  v.  Las- 
seny  5  Cal.  116. 

See  Jurisdiction. 


4.  Jury  Drials. 

79.  In  chancery,  where  a  jury  are  sum- 
moned to  find  certain  issues  of  fact,  which, 
when  found,  are  not  obligatory,  but  simply 
obtained  for  the  purpose  of  informing  the 
conscience  of  the  chancellor,  there  is  no 
error  in  refusing  to  instruct  the  jury  as 
to  what  would  be  law  on  a  given  state  of 
facts.  Dominguez  v.  Dominguez,  7  Cal. 
426 ;  Branger  v.  Chevalier ,  9  Cal.  360. 

80.  Special  issues  framed  by  the  court 
according  to  the  established  rules  of 
chancery  practice,  may  be  tried  by  a  jury 
in  equity  cases.  Brewster  v.  BourSy  8 
Cal.  505. 

81.  In  equity  the  court  trying  the  case 
may  disregard  the  verdict  of  a  jury. 
Goode  V.  Smithy  13  Cal.  85. 

82.  A  jury  being  waived,  it  is  imma- 
terial whether  an  action  against  an  ad- 
verse claimant  of  land  is  an  equitable  or 


a  legal  proceeding.     Smith  v.  Brannany 
13  Cal.  113. 

83.  The  findings  of  the  jury  on  issues 
submitted  to  them  in  an  equity  case,  if  not 
objected  to  by  motion  ,for  new  trial,  or  if 
not  set  aside  by  the  court  on  its  own  mo- 
tion, become  established  facts  in  the  case, 
and  cannot  be  questioned  in  the  supreme 
court  for  the  first  time.  Duffy.  Fishery 
15  Cal.  380. 

84.  The  provision  of  the  constitution, 
that  "  the  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remmn  inviolate  for- 
ever," applies  only  to  civil  and  criminal 
cases  in  which  an  issue  of  fact  is  joined. 
The  language  was  used  with  reference  to 
the  right  as  it  exists  at  common  law.  This 
right  of  trial  by  jury  cannot  be  clmmed  in 
equity  cases,  unless  an  issue  of  fact  be 
framed  for  the  jury,  under  the  direction  of 
the  court.  Koppikus  v.  State  Capitol  Com' 
missionersy  16  Cal.  254. 

See  Juror,  Jury. 


5.   New  Tricds. 

85.  Where  in  a  chancery  case  certain 
issues  of  fact  are  submitted  to,  and  de- 
termined by  a  jury,  the  granting  of  a  new 
trial  is  entirely  discretionary  with  the 
chancellor,  and  his  action  is  not  revisable. 
Gray  v.  Eatony  5  Cal.  448. 

86.  In  equity  cases,  although  no  motion 
for  a  new  trial  is  made,  this  court  will  not 
hold  the  findings  of  fact  by  the  court  be- 
low conclusive.  Dewey  v.  Bowman^  8 
Cal.  148. 

87.  The  court  below  may  refuse  a  new 
trial,  even  though  both  parties  consent  to 
it.  Where  a  case  has  been  once  fully 
tried,  parties  have  not  an  arbitrary  discre- 
tion to  renew  the  litigation.  Such  refusal 
is  no  ground  of  error,  particularly  in  an 
equity  case,  where  there  may  have  been 
no  necessity  for  new  trial,  as  upon  applica- 
tion to  the  court,  upon  the  pleadings  and 
facts  before  it,  the  proper  decree  might 
have  been  rendered,  notwithstanding  the 
verdict ;  or,  if  refused,  the  error  corrected 
by  appeal.    Phdan  v.  Ruizy  15  CaL  90. 

See  New  Trials. 
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6.  On  AppeaL 

88.  The  supreme  court  is  authorized  by 
statute  to  render  such  judgment  as  sub- 
stantial justice  shall  require  ;  but  by  this 
is  intended  substantial  legal  justice,  ascer- 
tained and  determined  by  fixed  rules  and 
positive  statutes,  and  not  the  abstract  and 
varying  notions  of  equity  entertained  by 
each  individuaL  Skevens  y.  Ross,  1  Gal.  97. 

89.  In  equity,  the  supreme  court  on  an 
appeal  has  full  power  and  jurisdiction  for 
the  purposes  of  equity  to  correct  the 
errors  of  Uie  court  below,  in  whatever 
shape,  or  by  whatever  party  the  appeal  is 
taken  up.     Grayson  v.  GuUdj  4  CaL  125. 

90.  The  supreme  court,  in  chancery 
cases,  has  to  examine  the  facts,  and  is  not 
concluded  by  the  findings  of  the  chancel- 
lor.     Walker  v.  Sedgwick,  5  Gal.  192. 

91.  Chancery  cases  come  before  the 
supreme  court  upon  the  pleadings,  testi- 
mony and  decree,  and  we  must  look  to  the 
whole  record,  and  see  if  there  is  any  error 
in  the  final  decree.  SUU  v.  Saunders^  8 
Cal.  287. 

92.  In  equity  cases,  the  appellate  court 
will  not  notice  minor  errors,  if,  on  the 
whole  record,  the  decree  be  right.  Goode 
Y.  Smithy  13  CaL  85. 

93.  In  equity  cases  submitted  by  the 
court  to  a  jury,  the  supreme  court  will  not 
review  the  testimony  if  any  proof  sustains 
the  verdict  and  judgment.  Pfeiffer  v. 
Biehn,  13  Cal.  648. 

94.  There  is  no  distinction  as  to  the 
manner  in  which  a  statement  on  appeal  is 
to  be  prepared  between  a  case  at  law  and 
a  case  in  equity.  The  grounds  of  appeal 
must  in  both  cases  be  stated ;  and  in  both 
cases  much,  if  not  the  greater  portion  of 
the  evidence  will  be  immaterial  for  the 
determination  of  these  grounds  in  the  su- 
preme courL  Barrett  v.  Tewkshwry,  15 
Cal.  357. 

See  Appeal,  Supreme  Court. 


7.  Parties  in  Equity, 

95.  In  equity  cases,  courts  may  add  to 
and  strike  out  parties,  and  render  a  decree 
agunst  some  defendants  and  in  favor  of 
others.     Rowe  v.  Chandler,  1  Cal.  172. 

96.  An  appeal  does  not  lie  from  an 


order  of  the  chancellor  making  a  new 
party  defendant.  Beck  v.  City  of  San 
Frandsco^  4  Cal.  375. 

97.  A  failure  to  join  the  proper  parties 
must  be  taken  advantage  of  by  answer  or 
demurrer  in  equity.  Whitney  v.  Stark,  8 
Cal.  516. 

98.  The  thirteenth  section  of  the  code, 
which  provides  that  any  person  may  be 
made  defendant  who  has  or  claims  an  in- 
terest adverse  to  the  plaintiff  in  the  con- 
troversy, or  who  is  a  necessary  party  to  a 
complete  determination  of  the  questions 
involved,  refers  to  cases  in  equity  only. 
Gamer  v.  Marshall,  9  Cal.  270. 

See  Defendant,  Parties,  Plaint- 
iff. 


m.  Relief  in  Equitt. 
\.  Asto  Mortgages, 

99.  The  usual  and  best  method  of  pro- 
ceeding in  cases  of  foreclosure  is  to  ap- 
point a  master  to  find  and  report  the 
amount  due,  and  then  exceptions  may  be 
filed  to  the  report  upon  which  the  judg- 
ment of  the  chancellor  is  given,  and  this 
may  be  afterwards  assigned  as  error. 
Guy  V.  Franklin,  5  Cal.  417. 

100.  It  is  no  error  for  the  chancellor  to 
make  the  calculations  himself;  but  when 
he  has  done  so,  a  mistake  in  the  calcula- 
tion must  be  brought  to  his  notice  in  some 
form  analogous  to  that  of  an  exception  to 
a  master's  report     Ih, 

101.  R.,  an  unmarried  man,  executed 
two  mortgages  upon  a  lot  of  land.  Sub- 
sequently he  marries,  and  then  executes 
a  new  mortgage  to  persons  who  pay  off 
the  first  mortgages  upon  their  being  re- 
leased. The  release  of  the  old  and  the 
execution  of  the  new  mortgages  were  on 
the  same  day.  The  wife  did  not  sign  the 
new  mortgage:  held,  that  in  equity  the 
transaction  is  an  assignment  of  the  first 
mortgages  in  consideration  of  the  money 
advanced  by  the  second  mortgagees — not 
the  creation  of  a  new  incumbrance,  but 
changing  the  form  of  the  old.  Dillon  v. 
Byrne,  5  Cal.  456;  Birrell  v.  Schie,  9 
Cal.  107 ;  Carr  v.  Caldwell,  10  Cal.  385  ; 
Swift  V.  Kraemer,  13  Cal.  530. 

102.  A  purchaser  of  a  second  note  se- 
cured by  mortgage,  taking  therewith  an 
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assignment  of  the  mortgage,  takes  with 
notice  of  the  equity  of  the  holder  of  the 
first  note,  when  informed  of  its  existence 
by  the  mortgage  itself.  Phelan  v.  Olney, 
6  Cal.  483. 

103.  Where  the  plaintiff  filed  his  bill 
to  foreclose  a  mortgage  executed  by  de- 
fendants, who  admit  the  demand,  but  ask 
that  a  certain  sum  be  retained  in  the 
hands  of  the  court  to  answer  a  judgment 
against  defendants,  to  the  satisfaction  of 
which  they  claim  that  the  plaintiff  is  pro- 
portionately liable  as  a  former  partner  of 
defendants,  although  he  was  not  served 
with  process  in  the  case :  held,  that  it  was 
error  to  retain  such  sum  in  the  hands  of 
the  court     Bell  v.  Walsh,  7  Cal.  87. 

104.  WTiere  the  plaintiff,  being  the 
owner  of  an  undivided  one-half  of  a  tract 
of  land,  mortgaged  his  interest  therein  to 
A,  and  subsequently,  with  his  cotenant, 
conveyed  the  land  to  B  and  C — two-thirds 
to  one  and  one-third  to  the  other — ^by  two 
separate  deeds,  in  each  of  which  is  set 
forth  the  agreement  of  the  grantees  to 
assume  the  payment  of  the  mortgage; 
•and  afler  the  mortgage  fell  due,  the  plaint- 
iff filed  his  bill  against  B  and  C  to  com- 
pel a  foreclosure  and  payment :  held,  that 
the  case  was  one  of  chancery  jurisdiction, 
and  that  it  was  not  necessary  for  plaintiff 
first  to  pay  off  the  mortgage  before  bring- 
ing his  action.     Abell\,  CoonSy  7  Cal.  109. 

105.  An  action  to  foreclose  a  mortgage 
is  peculiarly  an  equity  proceeding;  and 
when  the  district  court  gains  jurisdiction 
of  the  case  for  the  purpose  of  foreclosure, 
it  has  the  right  to  give  full  relief.  Belioc 
v.  Boffers,  9  Cal.  129. 

106.  Where  a  mortgagee  released  a 
mortgage  made  by  two  parties,  and  took 
a  new  mortgage  made  by  one,  to  whom 
the  other  had  meanwhile  sold,  the  new 
mortgage  being  for  a  less  sum  by  five 
hundred  dollars,  paid  at  the  time,  and 
bearing  a  different  rate  of  interest,  it  will 
require  clear  evidence  of  fraud  to  induce 
a  court  of  equity  to  interfere,  and  give 
the  mortgagee  priority  over  intervening 
liens.     Dingham  v.  RanddU^  13  Cal.  513. 

107.  S.  &  B.,  in  1854,  execute  a  mort- 
gage on  their  property  to  H.  Subse- 
quently they  execute  another  mortgage 
on  the  same  property  to  plaintiff.  Later, 
in  1855,  S.  conveys  his  interest  to  V.,  the 
deed  declaring  the  interest  to  be  sold  sub- 
ject to  the  two  mortgages.     Later,  V.  sells 


to  defendant  W.,  the  deed  containing  the 
same  recital  as  the  last.  In  February, 
1856,  a  decree  of  foreclosure  of  the  first 
mortgage  to  H.,  sale  of  the  property  there- 
under, defendant  W.  the  purchaser,  and 
in  due  time  a  sheriff's  deed  to  him  and 
possession.  In  June,  1856,  foreclosure  of 
the  second  mortgage  to  plaintiff,  sale 
thereunder,  plaintiff  the  purchaser,  and 
in  March,  1857,  sheriff's  deed  to  him: 
held,  that  plaintiff  cannot  maintain  eject- 
ment against  defendant  W.  on  his  sheriffs 
deed ;  that  defendant  claiming  title  through 
foreclosure  of  the  first  mortgage,  and  be- 
ing in  possession,  cannot  be  dispossessed 
by  B.  If  plaintiff  has  any  remedy  against 
defendant,  because  of  the  recital  in  deeds 
named,  it  is  in  equity.  Braum  v.  Winter j 
14  Cal.  34. 

108.  A  mere  stranger  who  voluntarily 
pays  money  due  on  a  mortgage  and  fails 
to  take  an  assignment  thereof,  but  allows 
it  to  be  canceled  and  discharged,  cannot 
afterwards  come  into  equity  and  in  the  ab- 
sence of  fraud,  accident  or  mistake  of  fact, 
have  the  mortgage  reinstated  and  himself 
substituted  in  the  place  of  the  mortgagee. 
Guy  V.  Du  Uprey,  16  Cal.  198. 

109.  A  tenant  of  the  mortgagor  is  not 
interested  either  in  the  claim  secured  or 
in  the  estate  mortgaged — that  is,  in  the 
title  pledged  as  security.  He  has  not  suc- 
ceeded to  such  estate,  or  to  any  portion  of 
it.  He  does  not  stand  in  the  position  of  a 
purchaser.  The  estate  remains  in  his  les- 
sor ;  he  has  only  a  contingent  right  to  en- 
joy the  premises.  The  right  of  the  lessor 
to  the  possession  ends  with  the  deed  by 
which  the  sale  of  the  premises  is  consum- 
mated ;  and  the  tenant's  right  to  posses- 
sion depends  upon  that  of  the  lessor  and 
goes  with  it ;  and  the  tenant  having  notice, 
actual  or  constructive,  of  the  mortgage, 
need  not  be  made  a  party  to  the  foreclos- 
ure. Possibly,  a  court  of  equity  would, 
under  some  circumstances,  allow  a  tenant 
for  years  to  redeem  the  premises  sold  on 
foreclosure,  if  he  applied  within  a  reason- 
able period  after  becoming  acquainted  with 
the  proceedmgs.  McDermoU  v.  Burke, 
16  Cal.  590. 

See  Mortgage. 
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2.  As  to  Decrees, 

110.  Courts  of  equity  are  ever  ready 
to  grant  relief  from  sales  made  upon  their 
decree?,  where  there  has  been  irregularity 
in  the  proceedings  rendering  the  title  de- 
fective, as  well  when  the  purchaser  or  par- 
ties interested  have  been  misled  by  a  mis- 
take of  law  as  to  the  operation  of  the  decree, 
as  when  they  have  been  misled  by  a  mis- 
take of  fact  as  to  the  condition  of  the  prop- 
erty or  the  estate  sold ;  provided,  applica- 
tion be  made  to  them  in  the  suits  in  which 
8uch  decrees  are  entered  within  a  reasona- 
ble time,  and  the  relief  sought  wiU  not  ope- 
rate to  the  prejudice  of  the  just  rights  of 
others.  Goodenow  v.  JSwery  16  Cal.  470  ; 
Boggs  v.  Hargrove^  16  Cal.  566. 

111.  As  a  general  rule,  the  purchaser 
will  be  released  and  a  resale  ordered,  or 
such  new  or  additional  proceedings  di- 
rected as  may  obviate  the  objections  aris- 
ing from  those  originally  taken,  when  the 
consequences  of  the  mistake  are  such  that 
it  would  be  inequitable,  either  to  the  pur- 
chaser or  to  the  parties,  to  allow  the  sale 
to  stand.  But  when  relief  is  sought  in 
one  action  from  a  purchase  made  upon  a 
mistake  of  law  as  to  the  effect  of  a  decree 
rendered  in  another  action,  it  seems  that 
the  ordinary  rules  as  to  mistakes  of  law 
should  apply — ^and  from  such  courts  of 
equity  seldom  relieve.  Goodenow  v.  Ewer^ 
16  CaL  470;  Boggs  v.  Hargravej  16  Cal. 
565. 

112.  In  this  case  relief  cannot  be 
granted,  as  no  special  circumstances  are 
shown,  and  no  excuse  offered  for  neglect- 
ing to  apply  for  relief  in  the  original  fore- 
closure suit.  And  further,  this  action  is 
not  brought  directly  for  relief  from  the 
sale,  but  for  a  sale  of  the  property,  an 
account  as  incident  to  a  partition,  and 
distribution  of  the  proceeds  among  the 
owners,  tenants  in  common  thereof;  and 
D.,  the  mortgagor,  is  not  made  a  party. 
Chodenow  v.  Ewer^  1 6  Cal.  470  ;  Boggs 
Y.  Hargrove^  16  Cal.  565. 

See  Judgments. 


3.  As  to  Judgments, 
113.    A  judgment  will  be  set  aside  in 


equity  which  was  improperly  obtained ; 
there  being  no  cause  of  action,  and  no 
notice  to  the  parties.  People  v.  Lafarge^ 
3  Cal.  133. 

114.  A  party  may  in  any  event  resort 
to  a  court  of  equity  for  relief  against  a 
judgment  obtained  by  fraud  or  surprise. 

Carpentier  v.  Hart^  5  Cal.  407. 

115.  A  creditor  must  resort  to  a  court 
of  chancery  to  set  aside  a  confession  of 
judgment  alleged  to  be  fraudulent.  Ar- 
rington  v.  Sherry^  5  Cal.  514. 

1 1 6.  In  cases  of  fraud  in  obtaining  the 
judgment,  the  party  aggrieved  must  pro- 
ceed by  a  bill  to  impeach  the  original  de- 
cree for  fraud.     Bohh  y.  Bobb,^  Cal.  22. 

117.  Courts  of  equity  will  not  interfere 
to  enjoin  a  judgment  not  manifestly  wrong, 
simply  because  of  a  defect  in  the  evidence. 
Pico  V.  Sunol,  6  Cal.  295 ;  Domingo  v. 
Getman,  9  Cal.  103. 

118.  Courts  of  equity  will  only  inter- 
fere to  enjoin  a  judgment  at  law  rendered 
against  him  by  reason  of  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents.  Phelps  v.  Peahodg, 
7  Cal.  52. 

119.  Equity  will  not  entertain  jurisdic- 
tion of  an  action  to  set  aside  a  judgment 
by  default,  on  the  ground  that  the  demand 
may  be  unconscientious,  and  that  injustice 
may  have  been  done ;  provided,  it  was 
competent  for  the  party  to  have  placed  the 
matter  before  the  court  in  the  original 
action,  either  upon  issue  joined,  or  upon 
motion,  or  upon  motion  to  set  aside  the 
verdict  of  judgment.  Borland  v.  TTiom- 
tony  12  Cal.  445. 

120.  Equity  has  jurisdiction  to  vacate 
a  judgment  fraudulently  altered  so  as  to 
include  a  defendant  who  was  not  served 
with  process,  and  not  originally  included 
in  the  judgment.  Chester  v.  Miller,  13 
Cal.  560. 

121.  A  defendant  having  no  defense  to 
an  action  cannot  go  into  equity  and  en- 
join a  judgment  by  default  on  the  ground 
that  the  sheriff's  return  of  service  on  him 
is  false,  and  that  in  fact  he  had  no  notice 
of  the  proceeding.  Gregory  v.  Ford,  14 
Cal.  141  ;  Gibb(ms  v.  Scott,  15  Cal.  286; 
Logan  v.  HiUegass,  16  Cal.  202. 

122.  Equity  interferes  with  judgments 
and  proceedings  at  law  only  in  peculiar 
cases,  not  to  correct  errors  and  irregulari- 
ties. It  seldom  or  never  interferes  to  en- 
force a  mere  technical  right.     There  must 
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be  substantial  merit     Gregory  v.  Ford, 
14  Cal.  141. 

123.  If  a  judgment  by  default  be  void, 
because  entered  by  the  clerk  without  au- 
thority, that  fact  constitutes  no  ground  for 
equity  to  interfere.  Chipmca%  v.  Bow- 
man, 14  Cal.  158. 

124.  Where  a  party  moves  for  a  new 
trial  and  fails,  he  cannot,  on  the  same 
facts,  go  into  equity  to  enjoin  the  judgment 
rendei*ed.     CoUins  v.  BtUlery  14  Cal.  226. 

1 25.  In  suit  in  equity,  to  set  aside  a  judg- 
ment by  default,  on  a  return  by  the  sheriflf 
of  personal  service,  on  the  ground  that  de- 
fendant, in  fact,  was  not  so  served,  and 
never  had  any  notice  of  the  proceedings, 
and  that  he  had  a  valid  defense  to  the 
action,  the  allegations  relative  to  this  de- 
fense showed  that  it  was  based  upon  an 
executory  agreement,  by  the  terms  of 
which  certain  things  were  to  be  done  by 
plaintiff,  and  in  consideration  thereof,  he 
was  to  be  released  from  the  debt  for  which 
the  action  was  brought :  held,  that  the  alle- 
gations are  insufficient  in  this,  that  they  do 
not  state  that  any  of  these  things  were  per- 
formed by  him,  or  that  he  ever  offered,  or 
was,  or  has  been,  at  any  time,  ready  or 
willing  to  perform  the  same.  Gibbons  v. 
ScoUy  15  Cal.  286. 

See  Judgment. 


4.  As  to  CorporcUtons, 

126.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  affairs  of  the  corporation, 
the  decree,  after  a  full  hearing  on  the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed  a  receiver  to  take 
charge  of  the  property  of  the  corporation 
until  the  further  order  of  the  court ;  col- 
lect money  due  or  to  become  due  on  it; 
sell  certain  stock  and  pay  the  proceeds  in 
accordance  with  the  decree,  etc.:  held, 
that  this  provision  in  the  decree  does  not 
destroy  its  effecct  as  a  final  decree,  and 
that  an  appeal  lies  therefrom.  NecUlv. 
ma,  16  CaL  148. 

127.  A  court  of  equity  has  no  juris- 
diction over  corporations,  for  the  purpose 
of  restraining  their  operations  or  winding 
up  their  concerns.  Such  court  may  com- 
pel the  officers  of  the  corporation  to  ac- 


count for  any  breach  of  trust,  but  the  juris- 
diction for  this  purpose  is  over  the  officers, 
personally,  and  not  over  the  corporation. 
lb.  150. 

128.  Where  four  of  the  trustees  of  a 
private  corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  busi- 
ness in  a  grossly  negligent  manner,  syste- 
matically disregarding  the  by-laws,  keep- 
ing no  account  of  receipts  and  expendi- 
tures, failing  to  pay  their  own  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 
making  the  corporation  and  said  trustees 
alone  parties — no  objection  being  taken 
that  all  of  the  stockholders  were  not  par- 
ties— and  the  trustees  will  be  compelled  to 
make  good  any  loss  occasioned  by  their 
negligence  or  improper  conduct.     lb  151. 

See  Account,  II ;  Corporations. 


5.  As  to  Partnerships, 

129.  Where  a  bill  was  filed  for  the 
purpose  of  securing  the  assets  of  a  part- 
nership, and  having  them  distributed 
among  the  creditors,  the  court  of  chancery 
will  carry  out  this  decree  without  regard 
to  any  attempt  on  the  part  of  the  partners 
to  evade  or  defeat  it.  Adams  v.  HasheUj 
6  Cal.  116. 

130.  One  of  the  rules  of  equity  juris- 
prudence is,  that  the  individual  property 
must  go  to  the  individual  creditors,  in 
priority  to  the  firm  creditors,  and  firm 
assets  must  go  to  the  firm  creditors,  in 
priority  to  the  individual  creditors  of  a 
partner.     Forbes  v.  SeanneH,  13  Cal.  287. 

131.  In  an  action  of  conflict  between 
the  individual  and  firm  creditors,  and  their 
liens  upon  partnership  property,  equity 
has  jurisdiction.  Conroy  v.  Woods,  13 
Cal.  634. 

132.  Voluntary  associations  for  mutual 
relief  in  sickness  or  distress,  by  funds 
raised  by  initiation  fees,  fines,  dues,  etc, 
are  partnerships,  and  may  be  dissolved  by 
a  court  of  equity,  if  they  improperly  ex- 
clude a  member.  Gorman  v.  BusseU,  14 
Cal.  539. 

See  Account,  II;  Partnership. 
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6.  CanceUcUian  of  a  Deed. 

133.  Where  one  has  an  outstanding 
deed  which  improperly  clouds  the  title  of 
the  true  owner,  on  the  application  of  the 
latter,  equity  will  amend  and  cancel  the 
deed,  and  will,  on  like  application,  inter- 
fere and  prevent  a  sale,  and  the  conse- 
quent execution  of  an  improper  deed. 
ShaUuck  V.  Cars(m,  2  Cal.  589. 

134.  An  equitable  action  to  -set  aside  a 
fraudulent  deed  to  real  estate^  when  the 
effect  would  be  to  restore  the  possession 
to  the  defendant  party,  is  an  action  for  the 
recovery  of  real  estate,  and  governed  by 
the  statute  of  limitations.  City  of  Oakland 
y.  Carpentiery  13  Cal.  535. 

See  Deed. 


7.  For  Frtmd  or  Mistake. 

135.  £quity  will,  as  against  a  mortr 
gagor,  correct  a  mistake  in  the  description 
of  the  mortgaged  premises,  as  a  matter  of 
course,  and  a  person  claiming  under  the 
mortgagor,  and  having  notice  of  a  prior 
lien  upon  the  premises,  is  in  no  better 
condition  than  the  mortgagor  himself. 
Woodtaorth  v.  Guzman^  1  Cal.  205. 

136.  Courts  of  equity,  in  the  absence 
of  statutes,  will  set  aside  awards  for  fraud, 
mistake  or  accident,  either  in  fact  or  in 
law.    Muldrow  v.  NorriSf  2  Cal.  77. 

137.  Where  parties  stipulate  not  to  ap- 
peal, a  court  of  equity  will,  nevertheless, 
interfere  to  correct  fraud  or  mistake  ap- 
pearing on  the  face  of  the  record.     lb.  78. 

138.  Where  in  the  settlement  of  a  part- 
nership a  mistake  occurs,  and  both  parties 
were  ignorant,  or  had  equal  knowledge  of, 
or  equal  opportunities  of  knowing  the  mis- 
take, and  there  had  been  no  fraud  or  con- 
eealment,  equity  will  not  correct  the  mis- 
take.   Belt  V.  Mehen,  2  Cal.  159. 

139.  A  bill  filed  by  a  creditor  asking 
relief  against  fraudulent  transfers  and  con- 
cealment of  his  property  by  the  debtor,  is 
a  substantial  ground  of  equity  jurisdiction. 
Swift  V.  Arents,  4  Cal.  391. 

140.  The  district  judge,  while  sitting 
in  an  equity  case,  is  possessed  of  all  the 
powers  of  a  court  of  chancery,  and  can, 
where  fraud  and  collusion  are  charged 
against  a  judge,  in  entering  an  order  or 


decree,  review  the  same  and  annul  it,  if 
the  facts  justify  such  a  conclusion.  San- 
ford  V.  Beady  5  Cal.  298. 

141.  To  maintain  a  creditor's  bill  in 
chancery,  in  order  to  reach  equitable  as- 
sets which  are  alleged  to  be  fraudulently 
conveyed,  it  is  not  sufficient  simply  to 
aver  that  the  conveyance  was  fraudulent ; 
but  facts  and  circumstances  must  be  set 
out  and  shown  which  will  reasonably  sus- 
tain the  biU.   Kinder  v.  Macy,  7  Cal.  207. 

1 42.  The  jurisdiction  of  courts  of  equity, 
originally  embracing  all  cases  involving 
all  questions  of  fraud,  accident  or  confi- 
dence, is  not  altered  or  impaired,  because 
the  courts  of  law  now  exercise  similar 
jurisdiction  in  many  similar  cases ;  such  ju- 
risdiction is  concurrent.  People  v.  Bough' 
talinffy  7  Cal.  351. 

143.  Where  husband  and  wife  execute 
a  conveyance  of  their  homestead,  which 
the  husband  delivers  to  the  purchaser  be- 
fore the  purchase  money  therefor  is  paid, 
which  is  afterwards  fraudulently  attached, 
in  a  suit  breught  by  the  real,  though  not 
the  ostensible  purchaser,  against  the  hus- 
band alone :  held,  that  equity  will  compel 
a  cancellation  of  the  deed  so  obtained. 
StiU  V.  Saunders,  8  Cal.  286. 

144.  It  would  be  a  fraud,  which  no 
court  of  equity  could  tolerate,  to  hold  that 
the  vendor  of  land,  on  a  contract  to  con- 
vey, receiving  a  portion  of  the  purchase 
money,  and  seeing  the  vendee  expend 
large  amounts  of  money  in  improving  the 
property,  and  not  making  any  demand  of 
the  purchase  money,  should  insist,  because 
the  vendee  had  not  literally  complied  with 
the  provisions  of  his  contract  on  his  part, 
on  holding  the  whole  contract  forieited, 
claim  the  land  and  the  money  paid,  and  all 
the  improvements,  and  deny  all  obliga- 
tions on  his  part  to  comply  with  his  en- 
gagements. Farley  v.  Vaughn,  11  Cal. 
237. 

145.  A  court  of  equity  will  relieve 
against  mistakes,  as  well  as  fraud,  in  a 
deed  or  contract  in  writing,  and  parol  evi- 
dence is  admissible  to  show  it,  if  it  be  denied 
in  the  answer.  WagenUast  v.  Washburn^ 
12  CaL  212. 

146.  Fraud  in  the  use  of  instruments 
is  as  much  a  ground  for  the  interposition 
of  equity  as  fraud  in  the  creation  of  them. 
Pierce  Y.  Robinson,  13  Cal.  127. 

147.  Fraud,  accident  and  mistake  are 
special  grounds  of  equity  jurisdiction,  and 
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may  be  shown  by  satisfactory  evidence, 
written  or  verbal,  with  reference  not  only 
to  mortgages  but  to  all  written  instru- 
ments.    Ih. 

148.  Where  goods  were  fraudulently 
purchased  by  an  insolvent,  the  creditor 
may  attach  before  the  maturity  of  the 
debt,  and  other  creditors  subsequently 
attaching  cannot  complain  that  the  suit 
was  prematurely  brought.  The  debt  is 
equitably  due,  and  there  being  no  actual 
fraud  against  subsequent  cr^itors,  they 
cannot  be  preferred  in  equity,  even  if  the 
action  could  have  been  defeated  by  the 
debtor.   Patrick  v.  Mantactery  1 3  CaL  442. 

149.  If  a  party,  by  conspiracy  with 
others,  procured  them  and  himself  to  be 
elected  to  the  board  of  trustees  of  a  town, 
for  the  purpose  of  defrauding  the  town  of 
its  property  and  franchises  for  his  benefit, 
the  whole  transaction  is  illegal  and  equity 
will  grant  relief.  City  of  Oakland  y.  Car- 
pentier,  13  CaL  551. 

150.  If  a  defendant,  as  a  member  elect 
of  a  board  of  trustees,  neither  resigning 
nor  qualifying,  took  advantage  of  his  posi- 
tion to  advance  his  personal  interests  at 
the  expense  of  those  of  the  corporation, 
it  was  a  fraud,  for  which  equity  will  hold 
him  responsible.     Ih. 

151.  A  stranger  to  the  title  of  real 
property,  though  in  possession,  cannot  go 
into  equity  and  enjoin  the  purchasers  and 
owners  thereof  from  setting  up  and  en- 
forcing their  title,  on  the  ground  that  it 
was  fraudulently  and  illegally  acquired  by 
them  of  a  third  person  who  does  not  com- 
plain. Having  no  title  himself,  it  is  im- 
material to  him  whether  he  be  evicted  by 
such  purchasers  or  their  vendor.  Tread- 
weU  V.  PaxfMy  15  Cal.  499. 

152.  R.  &  Ck).,  defendants,  had  twome- 
chania^'  liens  upon  certain  property ;  one 
filed  October  30th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant  V. 
In  1855,  R.  &  Co.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens 
did  not  fall  due  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the 
act  of  1855  permitted  such  extension  of 
credit  with  si^ety.  Discovering  that  such 
act  in  this  respect  did  not  apply  to  exist- 
ing liens,  R.  &  Co.,  November  16th,  1855, 
brought  suit  on  the  liens,  obtained  judg- 
ment, sold  the  property,  bought  it  in  and 
received  a  sheriflTs  deed.  Plaintiff,  as 
mortgagee  of  the  property  subsequent  to 


the  liens,  obtained  judgment,  sold  the  prop- 
erty, bought  it  in,  received  a  sheriff's 
deed,  and  now  files  his  bill  to  set  aside  R. 
&  Co's  judgment  and  sale,  on  the  ground 
of  fraud :  held,  that  R.  &  Co.  and  V.  had 
a  right  to  rescind  the  arrangement  made 
to  extend  the  lien,  such  extension  having 
been  made  under  misapprehension,  the 
debt  being  legal  and  just,  the  plaintiff  hav- 
ing acquired  no  right  which  it  would  be 
inequitable  to  disturb ;  that  such  resciftsion 
is  no  evidence  of  fraud,  and  the  only 
ground  for  the  interposition  of  equity  be- 
ing fraud,  and  this  being  ignored  by  the 
findings,  the  bill  is  dismissed :  but  the  de- 
cree will  be  confined  to  the  disposition  of 
the  fraud  alone,  leaving  plaintiff  at  liberty 
to  pursue  his  remedy  in  ejectment,  if  he 
have  any,  without  prejudice  from  this  de- 
cree.    Gamble  v.  Fo//,  15  Cal.  510. 

153.  Mrs.  L.,  a  defendant,  when  a  femme 
sole,  contracted  a  debt,  upon  which  judg- 
ment by  default  was  recovered  against 
her,  and  an  appeal  taken  in  her  name  to 
the  supreme  court,  where  the  judgment 
was  affirmed.  Subsequently,  judgment 
was  obtained  against  plaintiff  here,  as 
surety  on  her  appeal  bond.  This  judg- 
ment he  paid  by  giving  his  note  in  full 
satisfaction.  He  now  sues  Mrs.  L.  for  the 
sum  so  paid :  held,  that  she  cannot  defend 
on  the  ground  that  the  paper  on  which  the 
first  suit  against  her  was  brought  expressed 
no  consideration,  and  that  the  complaint 
therein  averred  none,  and  that  hence  no 
demand  is  shown  against  her,  the  judg- 
ment of  the  supreme  court  being  conclu- 
sive so  long  as  it  stands,  cannot  be  attacked 
collaterally  on  the  ground  that  the  parties 
to  it  did  not  prosecute  the  appeal,  but 
must  be  set  aside,  if  at  all,  by  a  direct 
proceeding,  impeaching  for  fraud.  JSw- 
tic  y.  Love,  16  Cal.  72. 

See  Fraud,  Mistake. 


8.  Enforcement  of  a  Contract, 

154.  Where  there  has  been  such  a  part 
performance  of  a  verbal  contract  of  sale  by 
the  plaintiff  as  to  put  him  into  a  situation 
which  would  operate  as  a  fraud  upon  him 
unless  the  verbal  agreement  should  be  en- 
forced, equity  will  decree  a  specific  per- 
formance of  the  contract.  Tokler  v.  FdU 
som,  1  Cal.  212. 
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155.  A  party  cannot  ask  a  court  of 
equity  to  rescind  a  contract  against  the 
wishes  of  the  respondents,  when  the  only 
obstacle  to  its  completion  and  fulfillment 
was  caused  by  his  own  default,  and  the 
other  party  entirely  without  blame.  jSo/- 
mon  V.  Hoffman,  2  Cal.  143. 

156.  An  unwritten  contract  for  the  sale 
of  land  is  void  by  the  statute,  and  courts 
of  equity  have  no  power  to  enforce  a  spe- 
cific performance.  AhtU  v.  CaMerwoody 
4  Cal.  91. 

157.  To  entitle  a  party  to  a  fair  decree 
in  a  court  of  equity,  it  must  appear  that 
the  contract  was  fair,  just  and  reasonable, 
and  founded  upon  an  adequate  considera- 
tion.    Zhinlap  V.  KeUey,  5  Cal.  181. 

158.  When  courts  are  called  upon  to 
set  aside  contracts,  there  must  be  some 
substantial  reasons  shown ;  and  a  court  of 
chancery,  particularly,  will  not  act  when 
it  is  kept  in  the  dark  as  to  the  reasons  or 
purposes  of  a  transaction,  in  reference  to 
which  relief  is  sought.  Scanlan  v.  Gil- 
km.  5  Cal.  183. 

159.  Equity  can  relieve  a  party  by 
granting  a  rescission  of  the  contract  upon 
the  allegation  of  the  insolvency  of  the 
grantor  and  his  inability  to  respond  in 
damages  to  an  action  upon  the  covenant, 
a  paramount  outstanding  title  in  another, 
and  an  offer  to  redeliver  possession  and 
account  for  the  rents  and  profit.  JVortan 
T.  JiMckson,  5  Cal.  265. 

1 60.  Where  a  verbal  contract  had  been 
so  far  performed  by  one  of  the  parties,  re- 
lying upon  the  good  faith  of  the  other 
that  he  could  have  no  adequate  remedy 
except  by  complete  performance,  courts  of 
equity  decreed  its  execution,  upon  the 
ground  that  the  refusal  to  execute  the 
same  under  such  circumstances  was  a 
fraud,  and  that  a  statute  having  for  its  ob- 
ject the  prevention  of  a  fraud  could  not  be 
used  as  an  instrument  for  its  perpetration. 
Arguello  v.  Edinger,  10  Cal.  158. 

161.  Any  contract  executed  which  pas- 
ses the  equitable  right  to  a  ditch  and  use 
of  the  water  appurtenant  to  or  connected 
with  the  ditch  as  the  property  of  the  gran- 
tee, is  enough  to  insure  him  the  right  for 
which  he  stipulated  as  against  an  adverse 
claimant.     Ortman  v.  Dixon,  13  Cal.  36. 

1 62.  The  general  principle  that  a  party 
asking  to  rescind  a  contract  must  restore 
the  other  party  to  the  condition  to  which 
he  was  before  the  contract  was  made,  is 


unquestionably  correct,  but  equity  will  not 
require  him  to  pay  money  to  a  party  who 
owes  him  in  order  to  enable  him  to  urge 
his  rights  against  his  debtor.  Watts  v.- 
Wktte,  13  Cal.  323. 
See  Contract. 


9.  Specific  performance  of  a  Contract, 

163.  A  court  of  equity  is  always  chary 
of  its  power  to  decree  specific  performance, 
and  will  withhold  the  exercise  of  its  juris- 
diction in  that  respect,  unless  there  is  such 
a  degree  of  certainty  in  the  terms  of  the 
contract  as  will  enable  it  at  one  view  to  do 
complete  equity.  Morrison  v.  JRossignol, 
5  Cal.  66. 

164.  Lands  held  by  no  other  tenure 
than  possession  may  be  the  legitimate  sub- 
jects of  control ;  and  sometimes,  in  equity, 
chattel  interests  or  personal  pi*operty  are 
made  the  subject  of  specific  performance. 
Johuon  V.  Rickett,  5  Cal.  219. 

165.  In  an  action  for  specific  perform- 
ance agtiinst  a  vendor  who  refused  to 
make  a  title,  it  is  not  necessary  that  a  deed 
should  be  tendered  him  for  his  execution, 
but  tender  of  the  unpaid  purchase  money 
must  be  proven.  Goodale  v.  West,  5  Cal. 
341. 

166.  A  court  of  equity  will  not  enforce 
a  specific  performance  of  an  agreement 
to  convey  lands,  when  the  plaintiff  shows 
no  compliance,  or  offer  of  compliance  on 
his  part  with  the  agreement,  nor  any  ex- 
cuse therefor,  for  any  length  of  time  from 
which  he  bound  himself  to  perform. 
Brown  v.  Covillaud,  6  Cal.  571 ;  Green 
V.  Covillaud,  10  Cal.  324. 

167.  A  bill  quia  timet  and  to  enforce 
the  specific  execution  of  an  agreement  lies 
only  where  there  is  no  adequate  remedy 
at  law.      White  v.  Fratt,  13  Cal.  523. 

168.  Where  damages  resulting  from  the 
breach  of  an  agreement  to  enforce  specific 
execution  are  susceptible  of  precise  ad- 
measurement, equity  will  not  take  jurisdic- 
tion, unless  there  are  some  peculiar  equi- 
table circumstances.     lb. 

169.  Whether  equity  will  enforce  the 
specific  performance  of  a  contract  depends, 
not  upon  the  character  of  the  property  in- 
volved, as  whether  it  be  real  or  personal, 
but  upon  the  inadequate  remedy  afforded 
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by  a  recovery  of  damages  in  an  action  at 
law.     Duffy.  Fisher,  15  Cal.  381. 
See  Specific  Performance. 


IV.  Equitable  Assignments. 

170.  An  order  drawn  upon  a  defendant 
for  an  amount  due  from  the  defendant  is 
a  prima  facie  assignment  of  the  debt  due. 
Even  if  it  was  only  for  part  of  the  debt, 
no  one  could  make  the  obligation  but  the 
defendants.  McEwen  v.  Johnson^  7  Cal. 
260;  Wheatley  v.  Strobe,  12  Cal.  97; 
Pope  V.  Huih,  14  Cal.  408. 

171.  A  party  on  whom  an  order  is 
drawn  for  a  certain  fund  is  not  unlike  that 
of  a  party  summoned  as  garnishee  afler 
receiving  notice  of  an  assignment  by  his 
creditor  of  the  demand.  Wheatley  v. 
Strobe,  12  Cal.  98;  Pope  v.  Huth^  14 
CaL  408. 

172.  Between  the  parties,  the  assignee 
of  equities  stands  in  the  place  of  his  as- 
signor, with  no  better  rights;  but  as  to 
the  claim  of  third  persons,  the  purchaser 
of  an  equity  stands  unaffected  by  fraud  of 
which  he  is  ignorant,  expressly  or  con- 
structively.     Wright  V.  Levy,  12  Cal.  263. 

173.  An  agreement  between  the  mort- 
gagor and  mortgagee  that  the  land  and  its 
proceeds  were  to  be  held,  not  only  as  secu- 
rity for  the  debt  due  the  latter,  but  for 
debts  due  third  persons — ^as  laborers  on 
the  land — operates  as  an  equitable  assign- 
ment of  the  surplus  as  soon  as  any  exists 
which  does  not  pass  to  the  administrator 
of  the  mortgagee  as  general  assets  for  the 
benefit  of  creditors  at  large,  but  is  subject 
in  his  hands  to  the  same  trust  which  at- 
tached to  it  before  the  decease  of  the  in- 
testate.    Pierce  v.  Robinson,  13  CaL  121. 

174.  Equity  upholds  assignments,  not 
only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things 
which  have  no  present  actual  existence, 
but  rest  in  probabilities,  provided  they  are 
fairly  made,  and  not  against  public  policy ; 
and  an  agreement  for  such  interests  will 
take  effect,  as  such  assignments,  when  the 
subjects  to  which  they  refer  have  ceased 
to  vest  in  possibility,  and  have  ripened 
into  reality.  Pierce  v.  Robinson,  13  Cal. 
123 ;  Pope  v.  Huth,  14  Cal.  407. 

175.  An  order  in  the  following  words : 
^  Messrs.  F.  Huth  &  Co. :  Please  hold  to 


the  order  of  William  Pope  &  Sons,  of 
Boston,  five  hundred  pounds  sterling  of 
insurance,  efibcted  on  cargo  of  bark  Elvi- 
ra, and  oblige,'*  etc.,  is  an  equitable  assign- 
ment of  the  funds  in  the  hands,  or  to  come 
into  the  hands  of  the  drawees,  to  the  pay- 
ees.   Pope  V.  Huth,  14  Cal.  407. 

176.  And  the  drawees,  having  notice  of 
such  assignment,  are  liable  to  the  payees 
for  the  amount,  without  an  express  prom- 
ise to  pay  it.     lb. 

See  Assignment. 


V.  Equitable  Liens. 

177.  Where  a  party  to  enforce  a  claim 
for  the  balance  of  the  purchase  money 
unpaid,  instead  of  resorting  to  his  lien  in 
equity,  commenced  an  action  at  law  for 
the  recovery  of  money,  and  sold  the  land 
on  execution  subject  to  a  mortgage,  the 
purchaser,  to  enforce  the  subrogation  to 
any  equitable  lien,  must  file  his  bill  to  that 
effect ;  but  cannot  set  up  his  right  in  an 
action  to  enjoin  the  mortgagee  from  fore- 
closing his  mortgage  thereupon.  Allen  v. 
Phelps,  4  Cal.  259. 

178.  Equity  raises  no  lien  in  respect  to 
real  estate,  except  that  of  a  vendor  for  the 
purchase  money.  Ellison  v.  Jackson  Water 
Co.,  12  Cal.  554. 

179.  The  lien  of  mechanics  for  labor 
performed  and  materials  furnished  toward 
the  erection  or  reptur  of  a  building  at* 
taches,  even  though  the  employer  has  but 
an  equitable  interest  in  the  land  and 
building.     OrowellY.  Gilmore,  13  Cal.  56. 

180.  The  lien  which  the  vendor  of  real 
property  retains,  afler  an  absolute  con- 
veyance, for  the  unpaid  purchase  money, 
is  not  a  specific  and  absolute  charge  upon 
the  property,  but  a  mere  equitable  right 
to  resort  to  it  upoh  failure  of  payment  by 
vendee.  This  equitable  right  may  be  en- 
forced in  the  first  instance,  and  before  the 
vendor  has  exhausted  his  legal  remedy 
against  the  personal  estate  of  the  vendee. 
The  court,  after  determining  the  amount 
of  the  lien,  can,  by  its  decree,  either  di- 
rect a  sale  of  it»  property  for  its  satisfac- 
tion, and  execution  for  its  deficiency,  or 
award  an  execution  in  the  first  place,  and 
a  sale  only  in  the  event  of  its  return  un- 
satisfied, as  the  justice  of  the  case  may 
require.     Sparks  v.  HesSy  15  Cal.  193. 
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VI.  Bill  of  Discovert. 

181.  A  bill  in  the  nature  of  a  bill  of 
peace,  and  praying  for  a  discovery  against 
joint  and  several  trespassers  on  real  estate, 
will  not  lie  in  favor  of  a  plaintiff  out  of 
possession  claiming  title  to  the  land,  nor 
where  the  party  has  a  plain,  speedy  and 
adequate  remedy  at  law.  Ritchie  v.  Dor- 
land,  6  Cal.  37,  40. 

See  Discovery. 


VII.   Bill  for  an  Account. 

182.  A  bill  for  an  account  is  the  proper 
remedy  for  the  settlement  of  the  proceeds 
of  a  joint  adventure  where,  in  consideration 
of  outfit  and  advances  made  by  plaintiff,  the 
defendant  agreed  to  account  for  and  pay 
over  a  proportion  of  the  proceeds  of  his 
labor,  although  the  parties  may  not  have 
been  techni4»Uy  partners.  Garr  v.  Red- 
man^ 6  Cal.  576. 

183.  Where  a  judgment  debtor  remains 
in  possession  of  a  water  ditch  afler  sheriff's 
sale,  and  collects  the  rents  and  profits  dur- 
ing the  six  months  following,  he  is  a  trus- 
tee of  the  fund  for  the  purchaser  at  the 
sale,  and  if  the  fund  be  in  danger  of  loss, 
a  bill  in  equity  to  account  will  lie.  Har- 
ris V.  Reynolds  J  13  Cal.  518. 

184.  M.  and  B.,  the  plaintiffs,  were  part- 
ners in  a  ranch  and  hotel.  The  ranch 
was  public  land,  taken  up  under  the  State 
law  in  the  name  of  M.  M.  sells  one-half 
to  B.,  taking  a  mortgage  back ;  B.  agree- 
ing to  pay  certain  firm  debts.  The  sale 
and  agreement  were  afterwards  canceled, 
and  B.  sold  M.  one-half  of  the  ranch. 
Defendant,  Myers,  agrees  to  buy  of  B.  his 
half  of  the  ranch ;  goes  into  possession, 
but  afterwards  refuses  to  buy,  and  buys 
the  half  from  O.,  who  bought  the  whole 
of  M.  At  the  time  of  this  la£t  purchase 
O.  and  M.  knew  of  B*s  title :  held,  that  a 
bill  in  equity  by  B.  against  M.,  O.  and 
Myers  for  an  account  of  the  partnership 
between  M.  &  B.,  and  for  a  decree  estab- 
lishing plaintiff's  right  to  the  half  of  the 
ranch,  does  not  lie ;  that  his  remedy  at 
law  for  his  half  of  the  ranch,  against  M. 
or  any  one  claiming  under  him  with  notice 
of  his  title,  is  clear,  and  that  M.  would  be 
estopped  from  disputing  the  title,  and  as 


M.  makes  no  defense  to  the  bill,  it  is  good 
against  him  for  an  account.  Brush  v. 
Maydwett,  14  Cal.  209. 

185.  Equity  will  not  set  off  the  claim 
of  an  individual  creditor  of  one  joint  owner 
of  a  judgment  against  the  judgment.  And 
if  the  judgment  be  partnership  assets,  the 
individual  creditor  has  no  claim  to  any 
part  of  it  until  adjustment  of  the  firm  ac- 
counts.    Collins  V.  BtUler,  14  Cal.  230. 

186.  Where  stock  is  transferred  to  se- 
cure a  debt  and  is  still  in  the  hands  of  the 
transferee,  and  the  plaintiff  avers  that  the 
stock  is  worth  more  than  the  debt,  and 
that  defendant  has  received  from  dividends 
more  than  enough  to  pay  it,  equity  has 
jurisdiction  to  compel  an  account,  prevent 
a  transfer  and  direct  a  retransfer  and  de- 
livery of  the  stock.  Smith  v.  '49  4*  '56 
Quartz  Mining  Co.,  14  Cal.  247. 

See  Account,  II ;  Complaint. 


VIII.  The  Equities  op  a  Trust. 

187.  Equity  will  enforce  the  stipulation 
of  a  deed  of  separation  whenever  it  affects 
the  rights  to  property  or  income,  and  some- 
times where  the  jurisdiction  has  attached 
on  account  of  questions  relating  to  prop- 
erty it  will  even  lend  its  aid  collaterally 
to  enforce  the  stipulation  for  a  separation. 
Joyce  V.  Joyce,  5  Cal.  164. 

188.  Where  a  bill  alleges  a  parol  trust 
it  seems  that  it  must  be  denied,  and  a  gen- 
eral demurrer  will  not  lie.  Peraita  v. 
Castro,  6  Cal.  358. 

189.  A  party  seeking  to  enforce  a  trust 
against  an  administrator  of  a  trustee,  is 
compelled  from  the  complex  nature  of  the 
cause  to  ask  relief  in  a  court  of  equity. 
Gunter  v.  Janes,  9  Cal.  658. 

190.  A  trustee  should  never  be  permit- 
ted to  defeat  the  rights  of  the  cestui  que 
trust  so  long  as  it  is  in  the  power  of  the 
court  of  equity  to  enforce  them.     Ih,  660. 

191.  Trustees,  when  they  act  with 
good  faith  and  without  any  selfish  motive, 
are  entitled  to  be  treated  by  a  court  of 
equity  with  liberality  and  indulgence,  and 
especially  when  they  act  under  the  advice 
of  counsel.     Ellig  v.  Naglee,  9  Cal.  695. 

192.  In  mortgages,  the  form  of  the  con- 
tract is  one  of  conveyance ;  while  in 
truth  the  contract  is  only  one  of  security, 
and  equity  gives  effect  to  the  intention  ot 
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the  parties.    Koch  v.  Brtggs,  14  Cal.  263. 

193.  Relief  in  equity  would  be  limited 
to  the  contract  and  a  sale  could  only  be 
made  by  enforcing  the  trust.     Jh. 

194.  In  a  deed  of  trust  given  to  a  third 
party  not  a  creditor,  to  secure  a  note,  au- 
thorizing the  trustee  to  sell  the  land  at 
public  auction  and  execute  to  the  pur- 
chaser a  good  and  sufficient  deed  of  the 
same  upon  default  in  paying  the  note  or 
interest  as  it  falls  due,  and  out  of  the  pro- 
ceeds to  satisfy  the  trust  generally,  and  to 
render  the  surplus  to  the  grantor,  etc.,  is 
not  a  mortgage,  and  there  can  be  no  for- 
feiture of  the  estate  and  hence  no  equity 
as  against  such  forfeiture  to  foreclose  as 
in  England.     lb. 

See  Trust. 


IX.  Evidence  in  Equity. 

195.  Equity  will  not  relieve  against  a 
judgment  at  law,  for  newly  discovered  evi- 
dence, unless  the  evidence  alleged  in  the 
bill  appear  incontrovertible  and  conclusive. 
Buckelew  v.  Chtpman,  5  Cal.  400. 

196.  Parol  evidence  is  inadmissible  to 
show  that  a  bill  of  sale  included  property 
not  described  therein.  Where  a  bill  of 
sale  is  defective  in  such  particulars,  it  can 
only  be  altered  by  a  direct  proc>eeding  in 
chancery  for  the  purpose  of  reforming  it. 
Osbom  V  Jlendricksan,  8  Cal.  32. 

197.  Parol  evidence  is  admissible  in 
equity  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  mortgage.  Pierce 
V.  Robinson,  13  Cal.  126,  overruling  Lee 
V.  Evans,  8  Cal.  424 ;  Low  v.  Henry,  9 
Cal.  548 ;   Gray  v.  Palmer,  9  Cal.  640. 

198.  In  an  action  of  foreclosure  brought 
by  an  administrator  upon  a  note  and  mort- 
gage given  to  the  intestate  in  his  lifetime, 
a  witness,  whose  wife  is  a  sister  and  heir 
of  the  deceased,  is  incompetent  upon  the 
ground  of  interest  Lisman  v.  Early,  12 
Cal.  283. 

199.  In  equity  cases  where  the  evidence 
is  conflicting,  the  findings  will  not  usually 
be  disturbed.  Ortman  v.  Dixon,  13 
Cal.  40. 

200.  An  answer  responsive  to  and  de- 
nying the  charges  in  a  bill  of  equity  is  not 
evidence  for  the  defendant,  though  the  bill 
be  sustained  by  one  witness  only.  Good- 
win V.  Hammond,  13  Cal.  169. 


201.  The  practice  act,  as  to  evidence  at 
least,  governs  all  cases  legal  or  equitable 
by  the  same  rules.     lb. 

See  Evidence. 


IX.    Injunction. 

202.  Where  an  assessment  was  made 
for  the  purpose  of  improving  a  street, 
thereby  benefiting  the  property  of  the 
plaintiff  in  common  with  the  property  of 
other  persons  owning  lots  on  the  same 
street,  and  the  improvement  was  completed 
without  the  plaintiff's  interposing  in  the 
outlet  to  prevent  it,  and  he  then  files  an 
injunction  bill  to  stay  the  sale  of  his  land 
by  virtue  of  an  ordinance  of  the  city,  for 
the  purpose  of  avoiding  the  payment  of 
his  portion  of  the  assessment :  held,  that 
the  injunction  ought  to  be  dissolved,  on 
the  ground  that  he  who  asks  equity  must 
do  equity  ;  that  the  city  should  be  permit- 
ted to  proceed  and  sell  the  plaintiff's  land 
for  the  purpose  of  satisfying  the  assess- 
ment, leaving  him  after  the  sale  to  the 
technical  right  which  he  set  up  by  reason, 
as  he  claimed,  of  some  irregularities  in 
the  mode  of  taking  the  assessment.  Wd>- 
ber  V.  City  of  San  Francisco,  1  Cal.  456. 

203.  It  is  incumbent  on  him  who  asks 
the  interposition  of  a  court  of  equity  to 
restrain  an  erection,  that  not  only  his  pos- 
session, but  all  his  conduct  in  relation  to 
the  purchase  is  in  good  faith.  Conrad  v. 
Lindley,  2  Cal.  175. 

204.  In  all  cases  involving  simply  the 
question  of  taxation,  the  issue  is  strictly 
one  at  common  law  and  equity  can  take 
no  cognizance  of  it ;  in  such  case  to  grant 
an  injunction  is  error.  Mintum  v.  Hays, 
2  Cal.  591. 

205.  A  court  of  equity  will  take  juris- 
diction of  a  bill  for  an  injunction  filed  by 
attaching  creditors  of  an  insolvent,  to  re- 
strain proceedings  on  execution  against 
the  property  attached  under  a  judgment 
against  a  debtor,  in  favor  of  another,  al- 
leged to  have  been  obtained  by  fraud, 
where  all  the  material  allegations  of  the 
bill,  except  fraud,  are  admitted.  Heyne- 
man  v.  Dannenberg,  6  Cal.  380 ;  Walker 
V.  Sedgwick,  8  Cal.  403. 

206.  A  party  aggrieved  by  another  in- 
terfering with  his  bridge  or  ferry  fran- 
chise is  entitled  to  relief  in  chancery  and 
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may  be  protected  by  injunction.  Norris 
V.  Farmers*  and  Teamsters'  Co,^  6  Cai. 
594;  Severance  v.  Ward,  7  Cal.  129. 

207.  The  entire  equity  of  the  bill  in 
this  case  being  denied  in  the  answer,  and 
there  being  no  support  of  the  bill,  the  in- 
junction was  dissolved.  Burnett  v.  Whiter 
sides,  13  Cal.  159. 

208. '  Where  in  such  suit  an  injunction 
was  granted  on  the  complaint,  restraining 
defendants  from  surveying  or  selling  the 
premises  pending  suit,  it  was  dissolved,  on 
filing  an  answer  setting  up  paramount  title 
in  defendants:  held,  that  the  injunction 
was  properly  dissolved,  because  the  valid- 
ity of  defendants'  title  should  be  judicially 
determined  before  its  assertion  be  en- 
joined.     Curtis  V.  Sutter,  15  Cal.  268. 

209.  Upon  the  verdict,  if  a  new  trial  be 
not  granted,  the  court  can  act  by  dismiss- 
ing the  bill,  or  by  adjudging  the  adverse 
estate  or  interest  claimed  to  be  invalid,  and 
awarding  a  perpetual  injunction  against 
its  assertion  to  the  property  in  question. 
lb. 

See  Injunction. 


'%^>'^^«^«M^A^^K^^»^/s^i/^A/^/<^\^^/v>'' 


ERASURE. 

1.  No  alteration  or  erasure  will  defeat 
the  recovery  upon  a  bond,  unless  it  mate- 
rially affects  the  rights  or  condition  of  the 
obligor,  or  is  the  result  of  a  fraudulent  in- 
terest to  eflfect  the  same  object.  Turner 
V.  BiUagram,  2  Cal.  522. 

2.  A  bond  was  made  to  the  sheriff  in- 
stead of  to  the  party  to  be  protected  by 
it,  by  mistake ;  after  the  mistake  was  dis- 
covered, the  name  of  the  sheriff  wa> 
erased  and  that  of  the  party  inserted ;  held. 
that  this  did  not  invalidate  the  bond.     lb. 

3.  Where  the  judgment  of  the  conrt  re- 
cites that  summons  was  served  on  defend- 
ant, the  fact  that  years  afterwards  there 
appears  some  erasure  or  interlineation  on 
the  sheriflTs  return  is  not  sufficient  to  nul- 
lify the  return,  in  the  absence  of  a  direct 
attack  upon  it  for  fraud,  or  forgery,  or  al- 
teration.     Gregory  v.  Ford,  14  Cal.  144. 

See  Altekation,  Mistake. 
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ERROR,   WRIT  OF. 

1.  Neither  a  writ  of  error  nor  appeal 
lies  to  take  a  case  from  a  State  conrt  to 
the  supreme  court  of  the  United  States. 
Johnson  v.  Gordon,  4  Cal.  374. 

2.  A  writ  of  error  will  only  lie  in  cases 
where  no  appeal  is  given  by  statute. 
Haight  v.  Gay,  8  Cal.  300. 

3.  On  application  for  a  citation  on  pro- 
duction of  a  writ  of  error  from  the  clerk 
of  the  United  States  court,  and  for  a  stay 
of  proceedings  in  the  supreme  court  of 
this  State,  the  duty  and  power  of  issuijig 
the  citation  devolves  on  the  chief  justice, 
as  a  chamber  proceeding,  and  he  must  see 
when  he  is  required  to  act,  or  is  author- 
ized to  proceed  under  the  federal  law,  that 
he  is  within  that  law.  Ferris  v.  Coover, 
11  Cal.  179. 

4.  An  action  of  ejectment,  raising  the 
question  whether  a  grant  made  by  the 
Mexican  government  proved  title  to  the 
tract  within  the  limits  of  the  grant,  is  not 
a  case  in  which  a  writ  of  error  lies  under 
the  judiciary  act.     lb,  181. 

5.  No  provision  of  our  constitution  dele- 
gates to  the  legislature  the  power  to  en- 
large the  jurisdiction  of  the  federal  courts, 
and  the  act  of  1855  authorizing  writs  of 
error  from  the  State  courts  to  the  federal 
courts  is  void.     76.- 185. 

See  Appeal. 


ERRORS. 

1.  A  judgment  will  not  be  reversed  by 
an  error  by  which  the  rights  of  the  parties 
are  not  prejudiced.  Kilbum  v.  Ritchie,  2 
Cal  148. 

2.  Where  some  errors  have  been  commit- 
ted by  the  court  below,  that  do  not  materi- 
illy  affect  the  merits  of  the  case,  and  where 
from  the  whole  case  it  appears  that  jus- 
tice has  been  done,  the  court  will  not  dis- 

urb  the  judgment.  Clayton  v.  West,  2 
Cal.  382.  Paige  v.  O'Neal,  12  Cal.  492 ; 
Smith  V.  Brannan,  13  Cal.  116. 

3.  En-or  which  is  relied  on,  must  be 
^hown  clearly  and  affinnatively.  Babe  v. 
Wells,  ^  Cal.  151. 


466 


ERRORS.— ESCHEAT.— ESCRIBANO.— ESCROW. 


Errors. — Eflcheat. — Escribano. — Escrow. 


4.  The  naked  direction  of  the  court, 
unaccompanied  with  any  statement  of  facts, 
cannot  support  allegations  of  error ;  they 
may  be  in  reference  to  the  facts  merely 
abstract  or  inapt  to  mislead  the  jury. 
White  V.  Abernetht/,  3  Cal.  426. 

5.  To  disturb  a  judgment  of  a  court  of 
original  jurisdiction,  it  is  not  sufficient 
that  error  may  have  intervened;  but  it 
must  be  affirmatively  shown  by  the  record. 
White  V.  Ahernethy,  8  Cal.  426 ;  Brooks  v. 
Tovmsend,  4  Cal.  286. 

6.  The  mere  fact  that  the  plaintiff's 
counsel  read,  in  his  address  to  the  jury,  a 
portion  of  an  answer  which  had  been 
stricken  out,  is  not  error  of  itself.  Mor- 
gan V.  Hugg^  5  Cal.  409. 

7.  The  admission  of  one  of  the  wit- 
nesses to  explain  his  evidence  afler  he 
had  once  testified,  under  the  circumstances, 
can  hardly  be  called  an  irregularity,  much 
less  a  serious  ground  of  error.  People  v. 
Koherts,  6  Cal.  217. 

8.  In  chancery  cases  the  appellate  court 
will  not  notice  minor  errors,  if  on  the 
whole  record  the  decree  be  right.  Goode 
V.  Smith,  13  Cal.  84. 

9.  Where  a  decree  is  made  by  the  con- 
sent of  an  attorney,  it  is  no  ground  of  er- 
ror that  the  decree  embraces  land  not  in 
the  complaint;  and  even  if  error,  the 
remedy  is  by  appeal.  Holmes  v.  Rogers, 
13  Cal.  203. 

10.  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  proceedings,  the  error  will  be  cor- 
rected in  the  supreme  court  at  appellant's 
cost.     TVyon  v.  Sutton,  13  Cal.  491. 

11.  En'ors  in  the  computation  of  inter- 
est should  be  corrected  by  motion,  in  the 
court  below.  Whitney  v.  Bhchnan,  13 
Cal.  539. 

12.  Every  error  in  the  court  below,  in 
the  rejection  of  evidence,  is  prima  facie  an 
injury,  and  it  rests  with  the  other  party 
clearly  to  show  that  no  hurt  would  have 
been,  or  was  done  by  the  error.  Jackson 
v.  Feather  Biter  Water  Co.,  14  Cal.  25. 

13.  An  appellant  cannot  complain  of 
error,  when  the  record  shows  it  was  not  to 
his  prejudice.  Thompson  v.  Lyon,  14 
Cal.  42. 

14.  Where  the  error  of  a  decree  is  ap- 
parent by  reference  to  the  bill  and  decree, 
the  party  aggrieved  may  assign  error, 
though  no  demurrer  be  interposed.  Greg- 
ory V.  Ford,  14  Cal.  143. 


15.  Where  judgment  is  entered  against 
"  the  defendants,"  some  of  whom  were  not 
sued,  though  their  names  appeared  as  de- 
fendants by  a  mistake  of  the  clerk  in  en- 
titling the  cause,  the  error  may  be  cor- 
rected in  the  supreme  court  or  the  court 
below,  on  motion.  Brovmer  v.  DatxB,  15 
Cal.  11. 

See  Appeal,  IV,  V ;  Mistake. 


ESCHEAT. 


See  Forfeiture. 


ESCRIBANO. 

1.  By  the  civil  law  an  escribano  may 
act  in  the  double  capacity  of  escribano  and 
witness  in  the  execution  of  a  will.  Pcm- 
and  V.  Jones,  1  Cal.  505. 

2.  By  the  civil  law  every  conveyance  of 
land  was  required  to  be  made  before  an 
escribano,  or  if  there  was  none,  then  be- 
fore the  judge  of  the  first  instance.  HaytM 
V.  B<ma^  7  Cal.  159. 


ESCROW. 

1.  Where  W.,  in  consideration  of 
$1,500,  made  a  deed  to  B.  of  an  undivided 
interest  in  certain  mining  claims,  upon 
certain  conditions  of  payment  of  dividends 
and  proceeds  of  wages  due  for  his  labor 
above  his  board  expenses,  until  the  sum 
paid  shall  equal  $1,500  with  interest ;  then 
this  bill  of  sale  to  be  given  unto  the  said 
B.  by  him  who  may  have  it  in  his  posses- 
sion, thereby  giving  unto  the  said  B.  full 
possession  and  control  of  said  claims :  hekl, 
that  B.  was  to  contribute  his  labor  as 
agreed  upon,  and  that  the  deed  was  but  an 
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escrow  in  the  hands  of  the  third  party  and 
B.  was  only  entitled  to  a  delivery  of  it 
upon  strict  compliance  with  the  stipula- 
tions therein  contained.  Beem  v.  McKu- 
tick,  10  CaL540. 


ESTATES  OF  DECEASED  PER- 

SONS. 

1-  Treaties  made  by  the  United  States 
reDioving  the  disability  of  aliens  to  in- 
herit, are  valid  and  constitutional.  People 
V.  Gerke,  3  Cal.  382. 

2.  Upon  a  death,  the  law  casts  a  descent 
and  makes  distribution  of  all  property,  or 
interests  in,  or  right  of  enjoyment  of  prop- 
erty on  some  one,  and  the  right  of  enjoy- 
ment of  possession  to  public  lands  may 
descend  among  the  effects  of  a  deceased 
person  to  the  executor  or  administrator, 
and  the  right  of  deceased  may  be  conveyed 
by  a  sale  to  another.  Grover  v.  Hawley^ 
5  Cal.  486. 

3.  The  probate  court  has  no  power  to 
direct  that  a  portion  of  an  estate  of  an  in- 
testate originally  allotted  to  one  of  the 
heirs  at  law,  a  nonresident,  shall  be  dis- 
tributed among  the  other  heirs,  if  the  non- 
resident heir  shall  fail  to  appear  and  claim 
it  within  a  year.  PyaU  v.  Brockman,  6 
Cal.  419. 

4.  In  this  State  all  the  property,  both 
real  and  personal,  belonging  to  the  estate 
of  a  deceased  person,  goes  into  the  posses- 
sion of  an  administrator,  who  is  therefore 
a  necessary  party  to  all  suits  affecting  it. 
Beckett  V.  Selover,  7  Cal.  215 ;  Harwood 
V.  Maryt^  8  Cal.  580 ;  BeUoc  v.  Rogers, 
9  CaL  127  ;  Baynes  y.  Meeks,  10  Cal.  120; 
Carr  v.  Caldwell,  10  Cal.  385 ;  Ourtis  v. 
Sutter,  15  Cal.  264. 

5.  In  the  act  to  regulate  estates  the 
words  claimant  and  claim  are  used  as 
synonymous  with  the  words  creditor  and 
l^;al  demand.     Gray  v.  Palmer,  9  Cal. 

636. 

6.  Where  D.  had  a  running  account 
with  L.  from  1838  to  1849,  when  L.  died 
intestate,  and  no  administration  was  had 
on  his  estate  until  1857 ;  and  D.,  within 
one  year  after  the  granting  of  letters  of 
admuiistration,  commenced  his  action  on 


said  account  against  said  estate :  held,  that 
the  action  was  commenced  in  time.  Bang- 
lada  V.  Be  la  Guerra,  10  Cal.  387. 

7.  A  legatee  who  has  been  represented 
by  counsel  at  the  allowance  of  accounts 
against  an  estate  will  not  be  permitted,  af- 
ter a  lapse  of  time,  to  come  in  and  have 
the  allowance  set  aside  on  a  mere  general 
averment  of  newly  discovered  evidence. 
Williams  v  Price,  11  Cal.  213. 

8.  The  district  court  may  take  jurisdic- 
tion of  the  settlement  of  an  estate  when 
thei*e  are  peculiar  circumstances  of  embar- 
rassment to  its  administration,  and  when 
the  assuming  jurisdiction  would  prevent 
waste,  delay  and  expense,  and  thus  con- 
clude by  one  action  and  decree  a  protract- 
ed and  vexatious  litigation.  Beckys  Es" 
tate  V.  Gherke,  12  Cal.  437. 

9.  It  seems  that  the  affidavit  to  a  claim 
against  an  estate  must  be  made  by  the 
claimant  in  person  and  not  by  liis  attorney 
in  fact.    Macoleta  v.  Packard,  14  Cal.  180. 

10.  If,  on  an  executory  contract  for  the 
purchase  of  land,  made  by  plaintiff  with 
the  agent  during  the  life  of  the  principal, 
money  due  the  principal  was  paid  afler 
his  death  to  the  agent,  who  settled  the 
amount  with  the  estate  so  that  the  estate 
received  the  benefit  of  the  payment,  plaint- 
iff would  be  entitled,  in  equity,  to  call  for 
the  legal  title,  and  could  defend  in  eject- 
ment by  the  representatives  of  the  princi- 
pal.    Trovers  v.  Crane,  15  Cal.  20. 

11.  The  proceedings  for  the  settlement 
of  an  estate,  and  matters  connected  there- 
with, are  not  civil  actions  within  the  mean- 
ing of  sections  eighteen  to  twenty-one  of 
the  practice  act.  Estate  of  Scott,  15  Cal. 
221. 

12.  S.  dies  out  of  the  State,  leaving 
property  in  Santa  Clara  county,  and  the 
probate  court  thereof  takes  jurisdiction  of 
the  estate  and  grants  letters  of  adminis- 
tration to  K.  The  widow  subsequently 
files  a  petition  to  revoke  the  letters,  on  the 
ground  that  the  probate  court  of  San 
Francisco  ought  to  have  issued  them, 
whereupon  the  administrator  asks  the 
court  to  transfer  the  cause  to  that  court, 
representing  that  the  widow  and  a  major- 
ity of  the  witnesses  resided  there,  and  that 
the  interest  of  several  persons  interested 
in  the  estate  would  be  advanced  by  the 
transfer,  to  which  both  parties  agreed. 
The  court  made  an  order  of  transfer. 
The  probate  court  of  San  Francisco,  on 
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the  papers  being  filed  therein,  refused  to 
take  jurisdiction  of  the  cause  and  ordered 
the  papers  back :  held,  that  on  these  facts, 
the  probate  court  of  Santa  Clara  could  not 
divest  Itself  of  jurisdiction  and  vest  it  in 
the  probate  court  of  San  Francisco,  and 
that  mandamus  will  not  issue  to  compel 
the  latter  court  to  take  jurisdiction.     Ih. 

13.  The  act  of  May,  1850,  regulating 
the  settlement  of  the  estates  of  deceased 
persons,  (sec  198)  provides  as  follows : 
"  When  there  was  any  partnership  exist- 
ing between  the  testator  or  intestate  at 
the  time  of  his  death  and  any  other  per- 
son, the  surviving  partner  shall  have  the 
right  to  continue  in  possession  of  the  ef- 
fects of  the  partnership  and  to  settle  its 
business,  but  the  interest  of  the  deceased 
shall  be  included  in  the  inventory  and  ap- 
praised aa  other  property.  The  surviving 
partner  shall  proceed  to  settle  the  affairs 
of  the  partnership  without  delay,  and  shall 
account  with  the  executor  or  administra- 
tor, and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him  in 
right  of  his  testator  or  intestate.  Upon 
the  application  of  the  executor  or  admin- 
istrator, the  probate  judge  may,  whenever 
it  may  appear  necessary,  order  the  surviv- 
ing partner  to  render  an  account,  and  in 
case  of  neglect  or  refusal  may,  after  no- 
tice, compel  it  by  attachment.  And  the 
executor  or  administrator  may  maintain 
against  him  any  action  which  his  testator 
or  intestate  could  have  maintained."  This 
section  vests  in  the  surviving  partner  the 
exclusive  right  of  pos.session  and  the  abso- 
lute power  of  control  and  disposition  of 
the  assets  of  the  partnership.  People  v. 
MY/,  16  Cal.  118. 

See  Administrator  and  Executor, 
Administrator,  public,  Death,  Pro- 
bate Court,  Will. 


ESTOPPEL. 

I.  In  general. 
II.  By  admisrion. 
III.  As  to  Title  in  Beal  Estate. 


In  general. 

^  1.  Although  want  of,  or  illegality  of 
consideration  may  be  inquired  into  in  an 
action  upon  a  bill  or  note  between  the 
original  parties  by  the  general  mercantile 
law,  the  maker  is  estopped  from  setting  up 
this  defense  where  the  securities  have 
passed  into  the  hands  of  innocent  third 
parties,  unless  made  void  by  statute. 
Haight  v.  Joyce^  2  Cal.  66 ;  Thome  v. 
Tontz,  4  Cal.  323. 

2.  A  party  may  be  estopped  on  grounds 
of  good  faith  and  public  policy  from  repu- 
diating his  non representations.  Hostler  v. 
Hays,  3  Cal.  306. 

3.  To  a  bill  for  specific  performance, 
defendant  alleged  fraud  in  the  contract, 
but  admitted  payment  of  price  under  pro- 
test :  it  was  held,  that  the  payment  was  no 
waiver  of  the  defense  of  fraud,  and  the 
defendant  was  not  estopped  from  showing 
fraud,  and  that  it  was  error  in  the  court 
not  so  to  instruct  the  jury  when  requested. 
Russell  V.  Amador,  3  Cal.  402. 

4.  Where  A  had  a  large  quantity  of 
flour  stored  in  the  wai'ehouse  of  B,  and 
sold  a  portion  of  it  to  C,  and  gave  an  or- 
der for  the  flour  sold  on  B,  who  accepted 
the  same  and  transferred  it  on  his  ware- 
house books  to  the  account  of  C,  but  did 
not  separate  any  specific  portion  from  the 
flour  of  A  as  the  property  of  B,  and  the 
whole  was  subsequently  seized  in  an  ac- 
tion against  A :  held,  that  the  sheriff  was 
not  liable  to  C  in  the  absence  of  segrega- 
tion of  the  flour,  but  that  B  was  estopped 
by  his  receipt  from  denying  hisjiability. 
Adams  v.  Gorham,  6  Cal.  71 ;  Goodwin 
V.  SccmneU,  6  Cal.  543. 

5.  The  doctrine  of  estoppel  has  always 
been  construed  with  great  strictness,  be- 
cause loose  statements  or  recitals  may  of- 
ten, so  far  from  expressing  the  truth,  which 
no  one  should  be  permitted  to  deny,  ex- 
clude the  party  from  setting  it  up.  Os- 
borne V.  3nd%cott,  6  Cal.  153. 

6.  When  a  defendant  permits  a  party 
to  act  for  himself  and  to  hold  out  to  plaint- 
iff that  he  is  a  false  character,  and  having 
enjoyed  the  supposed  advantage  of  this 
conduct,  he  is  estopped  to  deny  that  char- 
acter.    Osbom  V.  Hendrickson,  7  Cal.  285. 

7.  A  drew  his  order  on  B  to  pay  C  or 
order  the  balance  due  him,  and  B  was 
gamisheed  in  a  suit  against  C  the  day  be^ 
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fore  he  endorsed  it  with  the  amount  of 
balance  due,  but  failed  to  inform  C  there- 
of, and  C,  for  a  valuable  consideration, 
sold  the  draft  as  endorsed  to  D,  an  inno- 
cent purchaser :  held,  that  B,  having  made 
the  order  negotiable  and  put  the  same  in 
circulation,  is  estopped  from  setting  up 
against  it  any  antec^ent  matter,  and  is  li- 
able to  D  for  the  full  amount  thereof. 
Garwood  v.  Simpson,  8  Cal.  105. 

8.  A  party  holding  under  an  assignment 
of  a  recorded  lea^e  containing  a  mortgage 
clause,  is  bound  to  know  the  contents  there- 
of, and  is  therefore  subject  to  the  mort- 
gage, and  is  estopped  from  denying  the 
want  of  such  knowledge.  Barroilhet  v. 
Batielle,  7  Cal.  454. 

9.  Where  a  litigant  has  received  the 
benefit  of  a  statutory  bond,  he  is  estopped 
from  denying  its  legality.  Baker  v.  Air^ 
tak  7  CaL  554. 

10.  Where  a  party  purchased  real  es- 
tate at  an  execution  sale  upon  the  faith  of 
the  representations  of  the  judgment  cred- 
itor that  his  judgment  was  the  first  on  the 
property,  when  in  fact  there  were  prior  in- 
cumbrances on  it  for  more  than  its  value : 
held,  that  the  purchaser  should  be  re- 
lieved and  the  judgment  creditor  should 
be  estopped  from  claiming  an  advantage 
r^ulting  from  its  own  misrepresentations. 
Webster  v.  Haworth,  8  CaL  25. 

11.  To  estop  a  party  from  claiming 
goods  as  against  the  creditor  of  a  third 
party,  it  must  appear  that  he  stated  to  the 
creditor  himself  that  he  had  sold  the  arti- 
cle to  the  third  party,  and  that  the  creditor 
parted  with  some  right  or  advantage  on 
the  faith  of  the  information.  GoocUUe  v. 
ScanneU,  8  Cal.  29. 

12.  Where  a  party  stands  by  and  sees 
a  ditch  owner  appropriate  the  water  of  a 
creek  to  his  own  use  at  a  great  expense, 
and  does  not  inform  him  of  his  claim  to 
the  waters,  he  and  his  vendee  are  estopped 
from  afterwards  claiming  the  water.  Parke 
V.  Kilham,  8  Cal.  79. 

13.  Where  a  party  pursues  a  certain 
line  of  conduct,  by  which  he  has  induced 
others  to  act,  he  is  estopped  from  after- 
wards avoiding  the  consequences  of  his 
conduct.  Burritt  v.  Dickson,  8  CaL  115 ; 
Mitchell  V.  Reed,  9  Cal.  205 ;  Mc  Gee  v. 
Stone,  9  Cal.  606. 

14.  Before  a  party  can  urge  an  estop- 
pel against  another,  he  must  be  misled  by 
the  conduct  of  the  party,  in  a  case  where 


he  is  ignorant  of  facts  known  to  the  party 
against  whom  the  estoppel  is  alleged. 
Burritt  v.  Dickson,  8  CaL  117. 

15.  Where  the  sheriff*,  as  ex  officio  tax 
collector,  received  taxes,  and  afterwards, 
on  being  sued  therefor,  denied  the  right 
of  the  county  to  recover  the  same  from 
him  because  the  same  had  been  illegally 
levied  by  tlie  court  of  sessions :  held,  that 
although  the  court  of  sessions  had  no 
power  to  levy  taxes,  yet  the  defendant 
being  the  agent  or  trustee  of  the  county, 
was  estopped  from  denying  the  right  of 
the  county  to  recover.  Placer  County  v. 
AsHn,  8  Cal.  305. 

16.  Although  a  man  may  not  execute 
an  instrument  freely,  in  point  of  fact,  yet, 
if  he  make  the  acknowledgment  properly, 
he  is  afterwards  estopped  to  deny  it  as 
against  subsequent  innocent  parties.  Bry^ 
an  V.  Ramirez,  8  CaL  466. 

17.  A  corporate  act  is  not  essential  in 
all  cases  to  fasten  a  liability  upon  a  cor- 
poration; and  if  it  were  necessary,  the 
law  would  sometimes  presume,  in  order  to 
uphold  fair  dealing  and  prevent  gross  in- 
justice, the  existence  of  such  act,  and  es- 
top the  corporation  from-  denying  it.  San 
Francisco  Gas  Go,  v.  City  of  San  Fran- 
cisco, 9  Cal.  472. 

18.  The  owner  of  property  attached  or 
levied  upon  as  the  property  of  another  is 
not  conclusively  estopped  from  showing 
title  in  himself,  because  he  has  given  an 
accountable  receipt  for  its  delivery  to  the 
officer,  although  the  receipt  admits  that 
the  property  is  attached  or  levied  upon  as 
the  property  of  the  debtor,  if  he  makes 
known  his  claim  to  the  officer  before  he 
gives  the  receipt  Meven  v.  Freer,  10 
CaL  177. 

19.  But  if  he  fails  to  make  known  his 
claim,  and  this  influences  the  conduct  of 
the  officer,  he  is  estopped  from  afterwards 
asserting  it,  provided  that  the  facts  and 
circumstances  relating  to  his  claim  were 
then  known  to  him.     Jb, 

20.  An  attaching  creditor  of  a  bailee, 
levying  on  money  in  the  hands  of  a  stake- 
holder with  whom  it  has  been  deposited 
by  the  bailee,  cannot  claim  that  the  bailor 
is  estopped  by  having  allowed  the  bailee 
to  use  the  money  in  his  own  name,  when 
the  specific  money  was  in  question  and 
could  be  distinguished.  The  creditor  had 
not  been  misled  by  acts  or  declarations  of 
the  bailor,  nor  had  he  given  credit  to  the 
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bailor  by  reason  thereof.     Hardy  v.  Hunt, 
11  CaL  348. 

21.  Where  parties  are  brought  into  an 
action  on  the  petition  of  plaintiff,  and  are 
directly  affected  by  the  jadgment,  the 
plaintiff  is  then  estopped  to  set  up  that 
they  are  not  pai'ties  to  the  action,  and 
have  no  right  to  appeal.  Jones  v.  Thomp- 
son,  12  Cal.  197. 

22.  A  party  dealing  with  a  femme  cov- 
ert is  bound  to  inquire  into  her  rights  and 
powers.  The  fact  that  papers  are  drawn 
directly  to  the  wife  does  not  estop  either 
husband  or  wife  from  refusing  effect  to 
her  sole  act.    Tryon  v.  StUton,  13  Cal.  493. 

23.  A  party  who  appears  and  contests 
a  motion  in  the  court  below  cannot  object 
on  appeal  that  he  had  not  notice  of  appeal. 
Reynolds  v.  Harris,  14  Cal.  677. 

24.  A  general  verdict  does  not  operate 
as  an  estoppel,  except  as  to  such  matters 
as  were  necessarily  considered  and 
mined  by  the  jury.  A  verdict  is  never 
conclusive  upon  immaterial  or  collateral 
issues.  McDonald  v.  Bear  River  and 
Auburn  W,  andM.  Co,,  15  Cal.  148. 


dete^  Ferris 


II.  By  Admissiok. 

25.  A  party  is  estopped  from  contro- 
verting the  declaration  he  has  made  by 
deed.     Tarter  v.  Hall,  3  Cal.  266. 

26.  Although  it  is  generally  true  that 
estoppel  binds  only  parties  and  privies, 
yet  even  parol  admissions  may  be  conclu- 
sive where  they  have  had  the  effect  of  in- 
ducing another  to  alter  his  condition. 
Hostler  v.  Hays,  3  Cal.  306. 

27.  Where  one  of  the  issues  was  the 
condition  of  the  goods  in  question  when 
they  left  New  York,  and  defendant  had 
admitted  on  the  trial  that  "  if  merchant- 
able when  they  left  New  York  he  made 
no  claim:"  held,  that  he  was  concluded 
thereby.     Burritt  v.  Gibson,  3  Cal.  399. 

28.  To  make  this  doctrine  apply,  the 
defendants  must  show  that  the  declara- 
tions of  plaintiffs'  vendor  were  induce- 
ments to  the  defendants'  purchase  and  to 
the  plaintiffs'  labor,  and  that  plaintiffs 
acted  mainly  upon  such  representations. 
Duell  V.  Bear  River  M,   Co.,  5  Cal.  85. 

29.  The  statement  of  a  witness  when 
in  his  senges  in  relation  to  his  sanity  at 
the  time  of  a  sale  is  conclusive,  and  the 


party  introducing  him  is  estopped  from 
denying  his  sani^.  Montgomery  v.  Hunt, 
5  Cal.  268. 

30.  Where  an  express  declaration  to  a 
third  party  about  the  ownership  of  goods 
is  not  confidential,  but  general,  and  this  is 
afterwards  acted  on  by  others,  the  party 
making  the  declaration  is  estopped.  Mxtck- 
ell  V.  Reed,  9  Cal.  205 ;  Mc  Gee  v.  Stone, 
9  Cal.  606. 

31.  In  this  State  the  wife  can  appear 
in  and  defend  an  action  separately  from 
her  husband.  To  enable  her  to  do  bo,  she 
must  possess  as  defendant  all  the  rights  of 
femme  sole,  and  be  able  to  make  as  bind- 
ing admissions,  in  writing,  in  the  action 
as  other  parties.  Alderson  v.  Bell,  9  Cal. 
321. 

32.  Silence  cannot  be  urged  as  an  estop- 
pel by  one  acquainted  with  his  own  rights, 
or  who  had  the  means  of  ascertaining  them. 

is  V.  Coover,  10  Cal.  631. 

33.  A  party  will,  in  many  instances,  be 
concluded  by  his  declarations  or  conduct, 
which  have  influenced  the  conduct  of 
another  to  his  injury ;  but  it  must  appear 
first,  that  the  party  making  the  admission, 
by  his  declarations  or  conduct,  was  ap- 
prised of  the  true  state  of  his  own  title ; 
second,  that  he  made  the  admission  with 
the  express  intention  to  deceive,  or  with 
such  carelessness  and  culpable  negligence 
as  to  amount  to  constructive  fraud ;  third, 
that  the  other  party  was  not  only  desti- 
tute of  all  knowledge  of  the  true  state  <^ 
the  title,  but  of  the  means  of  acquiring 
such  knowledge ;  and  fourth,  that  he  re- 
lied directly  on  such,  and  will  be  injured 
by  allowing  its  truth  to  be  disproved. 
Hoggs  v.  Merced  Min.  Co.,  14  Cal.  367 ; 
McCracken  v.  City  of  San  Francisco,  16 
Cal.  626. 

34.  The  brother  of  deceased  being  en- 
titled to  letters  of  administration  on  the 
estate,  gave  D.,  a  stranger,  a  writing,  re- 
questing the  court  to  appoint  him  admin- 
istrator. D.  applied  for  letters,  annexing 
to  his  petition  said  writing.  At  the  hear- 
ing the  brother  asked  leave  to  withdraw 
the  writing,  opposed  the  appointment  of 
D.,  and  prayed  letters  to  himself:  held, 
that  the  brother  waived  his  right,  and  that, 
having  encouraged  D.  to  go  to  the  expense 
and  trouble  of  applying  for  letters  of  ad- 
ministration, he  is  estopped  from  with- 
drawing his  assent  and  waiver,  or  renun- 
ciation.    Bsiate  ofKirtlan,  16  Cal.  165. 
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III.  As  TO  Title  in  Heal  Estate. 

35.  If  the  plaintiff  prove  no  title,  the 
defendant  being  in  possession,  cannot  be 
OQsled ;  but  if  defendant  claims  under  the 
plaintiff,  and  in  subordination  of  his  title,  he 
is  estopped  from  questioning  it.  Hoen  v. 
Simmons^  1  Cal.  120;  Walker  v.  Sedg- 
wicky  8  Cal.  402;  Henderson  v.  Grewell^ 
8  Cal.  584. 

36.  A  person  who  enters  into  posses- 
sion of  land  under  another,  cannot  ques- 
tion the  title  of  the  one  from  whom  he 
holds.  Pierce  v.  Afintum,  1  Cal.  474; 
Ellis  \.  Jeans,  7  Cal.  416;  Mc  Devi  ft  v. 
SuUicanj  8  Cal.  596 ;  Stephens  v.  Mms- 
JUld,  1 1  Cal.  366. 

37.  The  owner  of  land,  who  stands  by 
and  sees  another  sell  it,  and  silently  per- 
mits another  who  believes  his  title  good 
to  expend  money  upon  the  land,  without 
making  known  his  claim,  is  forever  estop- 
ped from  setting  up  his  title  against  an 
innocent  purchaser.  Goddefroy  v.  Ca/ef- 
\DeU,  2  Cal.  492. 

38.  The  relation  of  landlord  and  ten- 
ant exists  where  the  landlord  is  an  alien 
nonresident,  and  is  obligatory  upon  the 
the  tenant^  and  he  cannot  be  allowed  to 
controvert  the  title  of  the  lessor.  Rami- 
rez V.  Kent,  2  Cal.  560. 

39.  The  defendant  bought  of  plaintiff 
land,  and  gave  a  mortgage  to  secure  the 
payment  of  the  purchase  money,  and  on 
the  foreclosure  pleaded  a  want  of  consid- 
eration :  it  was  held,  he  was  estopped  in 
his  defense  by  the  terms  of  the  mortgage. 
Tartar  v.  Hall,  3  Cal.  266. 

40.  A  technical  estoppel  is  only  re- 
quired to  be  specially  pleaded,  which  is 
only  by  deed  to  the  party  pleading,  or  to 
one  under  whom  he  claims,  or  by  matter  of 
record.     Hosier  v.  Hays^  3  Cal.  306. 

41.  Kthe  evidence  shows  without  doubt 
that  the  mortgagor  stood  by  and  saw  the 
assignee  of  a  mortgage  sell  the  property 
in  fee  without  interposing,  and  a  knowl- 
edge of  this  could  be  brought  home  to 
the  mortgagor's  subvendee,  he,  and  those 
ander  him  would  be  estopped  from  assert- 
ing title.     FergtLSon  v.  Miller ,  4  Cal.  102. 

42.  An  action  of  ejectment  brought  by 
a  purchaser  at  sheriff's  sale,  under  a  de- 
cree of  foreclosure  and  sale  of  mortgaged 
premises,  to  recover  the  same  against  the 
mortgagor  in  possession,  the  mortgagor  is 


estopped  from  setting  up  title  in  another, 
as  a  defeni«e  to  the  action.  Redman  v.  Bel- 
lamy, 4  Cal.  250. 

43.  A  widow  who  has  once  applied  to 
the  probate  court  to  have  the  last  resi- 
dence of  her  husband  and  herself  set  aside 
as  a  homestead,  and  has  acquiesced  for 
eighteen  months  in  the  order  so  setting  it 
aside,  is  estopped  by  her  own  acts  from 
afterwards  claiming  a  lot  on  which  they 
formerly  resided,  merely  because  she  as- 
certained that  there  are  liens  on  the  lot 
first  set  aside.  Holden  v.  Pinney,  6  Cal. 
236. 

44.  The  fact  that  plaintiff  stood  by  and 
permitted  defendant  to  settle  on  the  land, 
will  not  warrant  an  instruction  that  the 
plaintiff  is  thereby  estopped  from  assert- 
ing his  title.     Gunn  v.  Bates,  6  Cal.  272. 

45.  Estoppels,  in  such  cases,  proceed 
upon  the  ground  of  fraud  or  culpable 
silence,  which  are  facts  for  the  jury,  and 
not  matters  of  legal  construction  by  the 
court.     lb. 

46.  Where  A  did  not  obtain  possession 
from  B,  he  is  not  estopped  from  showing 
that  the  attornment  to  B  was  made  under 
a  mistake  of  fact.  McDevitt  v.  Sullivan, 
8  Cal.  596. 

47.  "Where  the  Mexican  government  by 
a  solemn  decree  declared  that  the  original 
title  was  in  the  ancestor,  it  is  estopped 
from  denying  such  admissions  or  regrant- 
ing  the  premises  to  another.  Nieto  v. 
Carpenter,  7  Cal.  533. 

48.  Where  plaintiff  and  her  husband 
occupied  and  cultivated  a  town  lot,  in 
1849,  and  her  husband  died,  leaving  her 
in  possession,  and  she  laid  off  one  hundred 
and  sixty  acres  of  land,  and  laid  the  same 
out  into  town  lots,  and  in  1850  the  defend- 
ant entered  upon  one  of  the  lots  and  built 
thereon,  and  subsequently,  in  the  same 
year,  she  consented  to  the  appointment  of 
defendant,  as  administrator  of  her  hus- 
band's estate,  including  the  hundred  and 
sixty  acres:  held,  that  such  consent  did 
not  operate  as  an  estoppel  against  plaint- 
iff's claim  to  such  lot  as  was  occupied  by 
defendant,  before  he  was  appointed  ad- 
ministrator. Taylor  v.  Woodward,  16 
Cal.  92. 

49.  The  fact  that  the  plaintiff  in  eject- 
ment stood  by  and  saw  the  defendant  erect 
improvements  on  the  land,  cannot  be  plead 
as  an  estoppel  by  a  trespasser,  where  the 
fact  of  title  is  open  and  notorious  or  can 
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be  easily  ascertained  by  reference  to  tbe 
recorder's  office.  Ferris  v.  Coover,  10 
Cal.  631 ;  McGarity  v.  Byington,  12  Cal. 
431. 

50.  The  rule  of  estoppel,  which  pre- 
vents a  tenant  from  disputing  the  land- 
lord's title,  extends  to  all  persons  who  en- 
ter upon  premises  under  a  contract  for  a 
lease,  and  to  all  persons  who  by  purchase, 
fraud  or  otherwise,  obtain  possession  from 
such  tenant.     Rose  v.  Davis,  11  Cal.  141. 

51.  We  apprehend  that  when  parties 
go  into  a  partition  of  property,  upon  cer- 
tain terms  and  conditions,  each  to  receive 
a  several  portion  of  a  common  estate,  the 
instrument  of  partition,  founded  upon  mu- 
tual release,  itself  is  such  affirmation  of 
interest  and  title  on  the  part  of  each  as 
to  estop  him  to  deny  that  he  did  have  in- 
terest and  ownership  in  the  premises,  and 
the  release  and  conveyance  of  his  interest 
to  his  parceners  is  evidence  of  title  in  his 
grantees  which  he  cannot  dispute.  Tewks- 
bury  V.  ProvizzOy  12  Cal.  25. 

52.  In  a  deed  of  conveyance,  release 
and  partition,  it  is  not  material  whether 
the  several  parties  were  owners  or  had 
merely  liens,  as  the  deed,  taking  effect  on 
the  happening  of  the  event,  and  purport- 
ing to  release  and  convey  all  title  of  the 
grantor,  the  grantor  would  be  estopped  to 
deny  ihat  he  had  title  at  the  time,     lb. 

53.  In  an  action  for  a  division  of  the 
common  property  after  a  divorce,  where  it 
appeared  that  the  property  in  question  had 
been  in  the  possesion  of  the  husband  be- 
fore marriage  without  title,  and  that  he 
purchased  property  and  obtained  deeds 
therefor  after  marriage,  the  purchase 
money  being  paid  with  the  common  funds : 
held,  that  it  was  common  property,  and 
that  the  defendant  is  estopped  from  deny- 
ing that  he  acquired  a  good  title  by  the 
purchase  as  far  as  the  plaintiff  is  con- 
cerned.    Johnson  v.  Johftson,  11  Cal.  205. 

54.  Where  the  declarations  of  the  grant- 
or controlled  the  conduct  of  the  grantee  in 
the  purchase  of  land,  the  grantor  and  those 
subsequently  claiming  under  him  are  es- 
topped from  the  assertion  of  any  interest 
in  the  land  in  opposition  to  the  title  of  such 
grantee.     Stanley  v.  Green,  12  Cal.  163. 

55.  Where  defendants  conveyed  by 
deed  to  plaintiff  a  tract  of  land,  and  there 
was  subsequently  a  dispute  between  the 
parties  respecting  the  boundary  line  of  the 
land  so  conveyed,  and  the  parties  subse- 


quently made  an  agreement  fixing  tbe 
line :  held,  in  an  action  of  trespass  by  the 
plaintiff  against  the  defendant  for  cutting 
timber  on  the  land  previous  to  such  agree- 
ment, the  defendant  was  not  estopped  from 
showing  title  in  himself  previous  to  the 
agreement,  and  that  the  deed  did  not  em- 
brace the  locus  in  quo.  Stockton  v.  Gar^ 
frtas,  12  Cal.  316. 

56.  The  mortgagor  having  mortgaged 
land  as  his  own  property  is  estopped,  as 
are  also  his  privies  in  estate,  from  saying 
it  is  public  land.  Haffley  v.  Maier^  13 
Cal.  14. 

57.  If  one  man  make  a  bargain  with 
another  for  land,  the  latter  claiming  tbe 
title  and  right  to  sell  it,  and  this  is  done  in 
the  presence  and  at  the  instigation  of  a 
third  party  who  has  a  title,  the  latter  is 
estopped  fi*om  setting  up  the  title  as 
against  the  purchaser ;  and  all  persons  in 
privity  with  such  third  persons  are  like- 
wise estopped,  unless  they  are  purchasers 
for  valuable  consideration  without  notice. 
Snodgrass  v.  Ricketts,  13  Cal.  362. 

58.  Where  claimants  of  land  had,  prior 
to  the  issuance  of  their  patent,  published  a 
notice  that  they  had  become  owners  of  tbe 
grant,  specifying  their  bounds  and  warning 
off  trespassers :  held,  that  they  were  not 
estopped  from  claiming  under  their  patent, 
land  outside  of  these  boundaries.  Moore 
V.  Wilkinson,  13  Cal.  ^9 ;  Moorey.Roff, 
13  Cal.  489. 

59.  The  doctrine  of  estoppel  in  pais  has 
no  application  to  the  estates  of  married 
women,  for  the  act  of  1850  is  enabling, 
the  estate  vesting  only  after  compliance 
with  the  mode  of  conveyance  prescribed 
by  the  statute.  Morrison  v.  Wilsony  13 
Cal.  497. 

60.  The  title  of  a  married  woman  can- 
not be  divested  by  an  estoppel  based  upon 
the  fact  of  her  taking  possession  under  a 
bad  title.     lb.  499. 

61.  The  possession  of  premises  by  the 
husband  and  wife  is  no  estoppel  for  their 
mortgage  to  show  that  the  premises  were 
not  homestead.  Swift  v.  Kroemery  13 
Cal  531. 

62.  Where  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some  inter- 
est in  the  land,  sets  up  as  a  full  defense  a 
tax  title,  he  cannot  object  afterwards  that 
equity  has  no  jurisdiction  over  tax  titles. 
Kelsey  v.  Abbott,  13  Cal.  616. 

63.  M.  &  B.,  the  plaintifis  were  part- 
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ners  in  a  ranch  and  hotel.  The  ranch  was 
public  land,  taken  up  under  the  State  law 
in  the  name  of  M.  M.  sells  one-half  to 
B.,  taking  a  mortgage  back,  B.  agreeing  to 
pay  certain  firm  debts.  The  sale  and 
agreement  were  afterward  canceled,  and 
B.  sold  M.  one-half  of  the  ranch.  Defend- 
ant Myers  agrees  to  buy  of  B.  his  half  of 
the  ranch ;  goes  into  possession,  but  after- 
wards refuses  to  buy,  and  buys  the  half 
from  O.,  who  bought  the  whole  from  M. 
At  the  time  of  this  last  purchase  O.  and 
M.  knew  of  B's  title :  held,  that  a  bill  in 
equity  by  B.  against  M.,  O.  and  Myers, 
for  an  account  of  the  partnership  between 
M.  &  B.,  and  for  a  decree  establishing 
plaintiff's  right  to  the  half  of  the  ranch, 
does  not  lie ;  that  his  remedy  at  law  for 
his  half  of  the  ranch  against  M.  or  any 
one  claiming  under  him  with  notice  of  his 
title,  is  clear,  and  that  M.  would  be  es- 
topped from  disputing  the  title.  Brush  v. 
MoifdweU,  14  Cal.  209. 

64.  The  private  survey  of  Fremont  to 
"Las  Mariposas,'*  in  1849,  and  his  pre- 
sentation of  the  same  to  the  board  of  land 
commissioners  as  embracing  and  identify- 
ing the  tract  he  claimed,  and  subsequent 
pabUc  and  repeated  disclaimers  by  him  at 
the  time  the  defendant  took  possession  of 
the  premises  in  controversy  in  1851,  and 
afterward  up  to  July,  1855,  of  any  title  or 
claim  to  the  property,  and  of  any  title  or 
claim  to  any  land  within  the  exterior 
bounds  of  the  grant  to  Alvarado,  except 
that  designated  in  his  survey  ;  and  the  fact 
that  he  knew  of  the  .occupation  and  im- 
provements of  the  defendant  from  the 
time  the  possession  was  taken,  without 
forbiding  the  same  or  claiming  the  prem- 
ises until  July,  1855,  do  not  estop  him 
from  claiming  the  premises  under  his 
patent,  there  being  no  proof  that  he  made 
such  declarations  and  disclaimers  willfully, 
or  that  he  intended  to  deceive  or  defraud 
defendant  or  influence  his  conduct.  Boggs 
T.  Merced  Mining  Co.,  14  Cal.  373. 

65.  By  the  patent,  the  government  is 
estopped  from  asserting  title  to  the  prem- 
ises; and  if  Fremont  is  estopped  from 
asserting  title  against  defendant,  then  it 
would  have,  by  merely  occupying  the  land 
as  public  land,  rights  superior  to  both,  and 
that,  too,  in  the  iace  of  an  express  prohi- 
bition of  the  sale  by  the  government  of 
the  mineral  lands.     Ih, 

66.  A  covenant  of  nonclaim  in  a  deed 


amounts  to  the  ordinary  covenant  of  war- 
ranty, and  operates  equally  as  an  estop- 
pel.    Gee  V.  Moore,  14  Cal.  474. 

67.  If  the  grantor  in  a  conveyance 
would  be  estopped  from  asserting  against 
his  own  deed  a  title  subsequently  acquired, 
the  mortgagor  would  be  equally  estopped 
from  asserting  such  title  against  the  force 
of  the  lien  created  by  his  mortgage.  Clark 
V.  Baker,  14  Cal.  626. 

68.  Where  it  distinctly  appears  upon 
the  face  of  the  instrument,  without  the 
presence  of  the  covenant  of  warranty, 
either  by  recital  or  otherwise,  that  the  in- 
tent of  the  parties  was  to  convey  and  re- 
ceive reciprocally  a  certain  estate,  the 
grantor  will  be  estopped  from  denying  the 
operation  of  the  deed  according  to  such 
intent.     Ih.  629. 

69.  A  deed  with  a  covenant  of  war- 
ranty operates  upon  future  acquired  in- 
terest, not  as  in  fact  passing  such  interest, 
but  by  way  of  estoppel  upon  the  grantor 
against  its  assertion.     Ih.  630. 

70.  A  mortgagor  is  under  obligation 
from  the  nature  of  the  mortgage  contract 
to  preserve  the  property  pledged  for  the 
purposes  of  the  original  security ;  and  on 
grounds  of  public  policy,  to  insure  good 
faith  and  fair  dealing,  he  is  estopped,  in- 
dependent of  covenants  of  warranty,  from 
denying  the  existence  of  the  lien  which 
he  has  attempted  to  create,  or  defeating 
its  enforcement  against  the  property  on 
which  it  was  placed ;  and  those  claiming 
under  the  mortgagor  are  equally  estopped. 
Qark  v.  Baker,  14  Cal.  631;  Clark  v. 
Boyreau,  14  Cal.  636. 

71.  Where  a  party  purchases  a  bridge, 
toll-house,  stables  and  out-houses  appurte- 
nant, with  the  right  and  privilege  of  his 
vendor  in  and  to  a  '^  dug  road  "  made  on 
each  side  of  the  bridge,  neither  the  pur- 
chaser nor  those  claiming  under  him  with 
notice  can  object  to  a  decree  enforcing  the 
vendor's  lien  against  the  premises,  that 
the  ''  dug  road "  is  public  land,  and  that 
therefore  nothing  would  pass  under  a  sale 
upon  the  decree.  Sparks  v.  Hess,  15  Cal. 
197. 

72.  A  stranger  to  the  title  of  real  prop- 
erty, though  in  possession,  cannot  go  into 
equity  and  enjoin  the  purchasers  and  own- 
ers thereof  from  setting  up  and  enforcing 
their  title,  on  the  ground  that  it  was  fraud- 
ulently and  illegally  acquired  by  them  of 
a  third  person,  who  does  not  complain. 
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ESTOPPEL.— EVICTION.— EVIDENCE 


As  to  Title  in  Real  Estate. — Eviction. — Evidence. 


Having  no  title  himself,  it  is  immaterial 
to  him  whether  he  be  evicted  by  such 
purchasers  or  their  vendor.  The  doctrine 
of  estoppel  has  no  application  to  the  facts 
of  this  case — which  see.  Treadwell  v. 
Payne.  15  CaL  499. 

73.  The  acceptance  of  a  deed  does  not, 
in  favor  of  a  stranger — that  is,  one  neither 
party  nor  privy  to  the  deed — estop  the 
grantee  in  fee  from  showing  that  the 
grantor  had  no  title  at  the  date  of  the 
deed.     Schumany.  Garratt,  16  Cal.  102. 

74.  Estoppels  are  mutual,  and  bind 
both  parties  or  neither ;  and  as  a  person 
neither  party  nor  privy  to  a  deed  is  not 
bound  to  acknowledge  a  title  under  it,  so 
the  grantee  in  the  deed  is  not  bound  by  it 
in  favor  of  such  person.     Ih,  103. 

75.  Whether  this  principle  would  be 
affected  by  the  fact  that  the  grantee  in 
such  case  obtained  actual  possession  under 
his  deed,  not  determined.     1  h, 

76.  In  this  case,  which  was  ejectment 
for  a  ]ot  purchased  by  plaintiffs  of  B.,  it 
was  held  that  defendant  had  so  recognized 
the  title  of  B.  as  to  be  estopped  from  now 
disputing  it.  Downer  v.  Ford^  16  Cal. 
345. 

77.  The  city  of  San  Francisco  is  not 
estopped  from  denying  the  sale  made  un- 
der ordinance  No.  481,  and  asserting  title 
to  the  property  sold.  The  matters  relied 
upon  by  way  of  estoppel,  with  the  excep- 
tion of  ordinance  No.  493,  occurred  after 
the  sale,  and  could  not  have  influenced 
the  plaintiff  in  his  purchase.  Ordinance 
No.  493,  directing  an  appropriation  of  a 
portion  of  the  anticipated  proceeds,  was 
passed  within  one  hour  of  the  sale,  and  it 
nowhere  appears  that  the  same  was  ever 
brought  to  the  notice  of  the  plaintiff.  Nor 
does  it  appear  that  thfere  was  any  fraud 
or  intention  to  deceive  on  the  part  of  the 
common  council.  They  acted,  in  passing 
ordinance  No.  493,  and  in  the  subsequent 
use  of  the  proceeds,  upon  the  impression 
that  a  valid  ordinance  authorizing  the  sale 
had  been  passed.  Mc  Cracken  v.  City  of 
San  Francisco,  16  Cal.  626. 

78.  Even  if  the  city  would  be  estopped 
from  denying  the  sale,  and  from  asserting 
title  to  the  property  sold,  it  does  not  fol- 
low that  the  plaintiff  would  be  estopped 
from  claiming  a  return  of  the  money  he 
paid.  The  doctrine  of  estoppel  in  pais  is 
applied  to  prevent  a  wrong-doer  from  as- 
serting claims  against  his  declarations  or 


conduct ;  not  to  prevent  an  innocent  party 
from  enforcing  his  rights.  It  is  the  wrong- 
doer who  is  estopped,  upon  the  principle 
that  he  shall  not  take  advantage  of  his 
own  wrong.     Ih,  627. 


EVICTION. 

1.  It  seems  by  the  civil  law  a  party 
cannot  maintain  a  possessory  action  when 
he  has  no  title,  unless  he  has  been  evicted 
by  force,  fraud,  violence  or  artifice ;  but 
if  he  has  been  thus  evicted,  he  will  be 
entitled  to  be  returned  to  possession,  with- 
out inquiring  whether  he  has  title.  Sunol 
V.  Hepbumy  1  Cal.  268. 

See  Ejectment,  Forcible  Entry 
AND  Detainer. 


EVIDENCE. 

I.  In  general. 
II.  Under  Issae  joined. 

III.  Admission  of  Evidence. 

1.  On  Appeal. 

2.  Objections  to  Evidence. 

IV.  Declarations  as  Evidence. 

1.  Of  an  Agent. 
V.  Of  Agency. 
VI.  Of  an  Account. 
VII.  Of  Abandonment. 
VIII.  Of  Copartnership. 
IX.  Answer  as  Evidence. 
X.  In  Ejectment. 
XI.  Of  Parties  in  Interest. 
XII.  Of  Jurymen. 

XIII.  Instruments  offered  in  Evidence. 

1.  In  general. 

2.  Account  Books. 

3.  Conveyance. 

4.  Judgment. 

5.  Notarial  Certificate. 

6.  Of  a  Will 

XIV.  Evidence  of  the  execution  of  an  Inatn- 

ment. 
XV.  For  the  production  of  Infltmments. 
XVI.  Of  Experts. 
XVII.  Of  a  Demand. 
XVIII.  In  Criminal  Cases. 
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XIX. 

XX. 

XXI. 

XXII. 

XXIII. 

XXIV. 

XXV. 

XXVI. 

XXVII. 

XXVIII. 

XXIX. 

XXX. 


1.  As  to  Character. 
Evidence  to  Impeach  a  Witness. 
Presiimptive  Evidence. 
Newly  discovered  Evidence. 
Evidence  on  Continuance. 
Evidence  on  New  Trial. 
Depositions. 
Cross  Examination. 
Conflicting  Evidence. 
Evidence  reviewed. 

I.  When  insofflcient. 
Evidence  of  Lost  Instruments. 
Secondary  Evidence. 
Piarol  Evidence. 

1.  To  explain  Consideration. 

2.  To  explain  a  Contract. 

3.  To  explain  an  Instrument. 


I.  Ik  general. 

1.  Courts  will  take  judicial  notice  of  the 
territorial  extent  of  the  jurisdiction  and 
sovereignty  exercised  de  facto  by  their 
own  government  and  of  the  local  divisions 
of  the  country  into  States,  counties,  etc. 
People  V.  Smitk,  1  Cal.  13. 

2.  Proof  of  customs  in  force  in  Califor- 
nia previous  to  the  formation  of  the  State 
government  is  admissible.  Von  Schmidt 
T.  HuntingtOHj  1  Cal.  64 ;  Castro  v.  Cas- 
tro, 6  Cal.  160;  Tetns  \.  Pitcher y  10  Cal. 
477. 

3.  Where  it  appears  by  the  plaintiff's 
testimony  at  the  trial  that  there  is  a  non- 
joinder of  persons  who  should  have  been 
made  plaintiffs,  and  a  motion  for  a  non- 
rait  is  made  on  this  ground,  the  court  may 
permit  an  amendment  by  adding  the  name 
of  a  eoplaintiff  on  such  terms  as  may  be 
just.     Aequital  v.  Crowell,  1  Cal.  192. 

4.  If  a  retainer  be  an  absolute  retainer 
upon  its  face,  but  did  not  specify  in  what 
manner  and  by  whom  the  fees  were  to  be 
paid,  evidence  should  be  admitted  to  show 
whether  the  fee  was  contingent  or  not. 
Dwinelle  v.  ffenriqttez,  1  Cal.  391. 

5.  In  an  action  on  an  attachment  bond, 
it  is  improper  to  admit  evidence  of  depre- 
ciation in  value  of  real  estate  attached. 
Heath  v.  Lent,  1  Cal.  412. 

6.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent,  may,  al- 
though he  is  not  mentioned  in  the  char- 
ter party,  be  shown  by  extrinsic  evidence 
to  be  the  principal  in  the  contract,  and 
will  be  allowed  to  avail  himself  of  its  pro- 


visions.    Brooks  V.  Mintum,  1  Cal.  482. 

7.  It  is  competent  to  show  that  one  or 
both  of  the  contracting  parties  were  agents 
for  other  persons  and  acted  as  such  agents 
in  making  the  contract  on  the  one  hand 
so  as  to  give  the  benefit  of  the  contract, 
and  on  the  other  to  charge  the  unnamed 
principals  with  liability.     lb. 

8.  Referees  should  exclude  items  barred 
by  the  statute  of  limitations,  if  objected 
to.     De  la  Riva  v.  Berreyesa,  2  Cal.  196. 

9.  The  rule  of  law,  that  possession  of 
personal  property  is  prima  facie  evidence 
of  ownership,  is  uniform  in  its  application. 
The  question  of  the  ownership  of  a  vessel 
forms  no  exception  to  the  rule.  Bailey  v. 
Steamer  New  World,  2  Cal.  273. 

10.  In  an  action  on  contract,  if  evi- 
dence is  offered  to  prove  compliance  with 
the  contract  on  the  part  of  the  plaint iff^ 
and  premeditated  design  to  evade  it  on  the 
part  of  the  defendant,  it  should  go  to  the 
jury.     Folgar  v.  Buckelew,  2  Cal.  318. 

11.  When  the  value  of  premises  was 
agreed  upon,  the  offer  of  the  defendant  to 
prove  that  he  could  not  rent  it  was  prop- 
erly refused.  Lordv,  Sherman,  2  Cal.  501. 

12.  Where  the  sheriff  had  an  execution 
against  C.  and  levied  and  sold  the  proper- 
ty of  F.,  who  sued  him  for  the  trespass 
and  conversion,  pi-oof  that  C,  the  defend- 
ant in  the  execution,  had  made  a  settle- 
ment with  F.,  raises  no  presumption  that 
the  settlement  included  the  claim  of  F. 
upon  the  sheriff  for  the  trespass,  or  ope- 
rated as  a  satisfaction  of  it.  Fitch  v. 
Brockman,  2  Cal.  578. 

13.  Where  questions  asked  by  the 
plaintiff,  which  might  have  produced  an- 
swers showing  acts  of  ownership  on  the 
part  of  plaintiff,  and  tending  to  prove  her 
possession  of  the  property  (which  was 
disputed)  were  evidence,  they  should  not 
have  been  excluded.  Fitch  v.  Brockmariy 
3  Cal.  362. 

14.  The  admission  of  testimony  to  prove 
the  speculative  profits  of  the  plaintiffs,  in 
an  action  to  recover  damages  for  nonde- 
livery of  goods,  is  error,  and  where  the 
contract  was  for  the  cargo,  it  is  error  to 
prove  what  the  goods  were  worth  in 
broken  parcels.   Tobin  v.  Post,  3  Cal.  375. 

15.  Where  the  evidence  and  the  reas- 
onable presumptions  tend  to  establish  the 
fact  in  controversy,  a  nonsuit  is  improper. 
The  case  should  be  given  to  the  jury. 
DeBo  v.  Cordes,  4  Cal.  119. 
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16.  Where  a  wife  claims  property  as 
her  separate  estate,  it  must  be  shown  to 
have  been  conveyed  to  her  before  mar- 

•  riage,  or  if  afterwards,  it  must  have  been 
by  gift,  devise  or  descent.  Bessie  v.  JEJarle, 
4  Cal.  200. 

17.  Chinese  and  negroes  are  prohibited 
by  statute  from  giving  evidence  in  a  cause 
wherein  a  white  man  is  a  party.  People 
v.  Ball,  4  Cal.  404;  Spear  v.  See  Tup 
Co.,  13  Cal.  73. 

18.  Evidence  may  be  introduced  to  re- 
but the  final  settlement  of  an  administra- 
tor in  a  probate  court,  in  an  action  by  one 
not  a  party  to  the  settlement.  Clarke  v. 
Ferry,  5  Cal.  60. 

19.  Where  the  plaintiff's  case  does  not 
depend  alone  on  the  evidence  mentioned 
in  an  instruction  requested  by  the  defend- 
ant, it  is  proper  to  refuse  it.  Pearson  v. 
Snodgrass,  5  Cal.  479. 

20.  A  mortgage  is  a  mere  incident  to  a 
debt,  and  in  order  to  maintain  an  action 
founded  on  a  mortgage,  the  debt  must  first 
be  proven.   Bennett  v.  Taylor,  5  Cal.  502. 

21.  A  state  has  the  most  perfect  right 
to  determine  what  shall  constitute  evidence 
of  title,  as  between  her  own  citizens,  to  all 
lands  within  her  boundaries,  and  congress 
has  no  power  to  interfere  therein.  Nims 
v.  Palmer,  6  Cal.  13. 

22.  Inadequacy  of  price  is  a  fact  which 
is  admitted  to  be  given  in  evidence  in  pro- 
ceedings to  establish  fraud  in  the  officer 
making  a  sale  of  land  on  execution.  Smith 
v.  Randall,  6  Cal.  52 ;  Argenti  v.  City  of 
San  Francisco,  6  Cal.  679 ;  Hart  v.  Bur- 
neU,  15  Cal.  608. 

23.  In  a  suit  to  foreclose  a  mortgage,  it 
is  competent  for  the  defendants  to  intro- 
duce in  evidence  a  subsequent  written 
agreement  of  the  parties,  by  which  an  as- 
signment of  the  rents  of  the  mortgaged 
premises  until  full  payment  of  the  mort- 
gaged debt  is  made  by  the  mortgagor  and 
accepted  by  the  mortgagee.  Angier  v. 
Masterson,  6  Cal.  62. 

24.  Evidence  of  the  professional  repu- 
tation of  the  physician  who  was  employed 
for  plaintiff,  to  dress  his  wounds  and  effect 
a  cure,  is  inadmissible ;  but  it  would  be 
competent  to  prove  that  plaintiff's  injuries 
were  wholly  or  partially  the  result  of  im- 
proper treatment  on  the  part  of  the  phy- 
sician. Thome  v.  California  Stage  Co.,  6 
Cal.  233.      ' 

25.  The  good  faith  of  an  assignment 


being  questioned,  evidence  going  to  show 
a  previous  pledge  of  the  funds  is  admis- 
sible.    McEwen  v.  Johnson^  7  Cal.  260. 

26.  An  officer  who  seizes  property  in 
the  hands  of  the  debtor  may  justify  under 
the  execution  or  process;  but  when  he 
takes  property  from  a  third  person,  who 
claims  to  be  the  owner  thereof,  if  on  exe- 
cution, he  must  show  in  evidence  the  judg- 
ment and  execution,  and  if  on  attachment, 
the  writ  of  attachment,  and  as  we  think, 
the  proceedings  on  which  it  was  based. 
Thomburgh  v.  Band,  7  Cal.  561. 

27.  In  the  absence  of  the  testimony 
taken  in  the  case,  every  legal  intendment 
is  no  favor  of  the  action  of  the  court  below. 
People  V.  Quincy,  8  Cal.  89. 

28.  Proof  of  the  fraudulent  intent  on 
the  part  of  the  donor  is  sufficient  to  avoid 
a  deed  as  against  an  innocent  donee,  and 
in  determining  the  fraudulent  intent,  he 
must  be  considered  as  knowing  the  law 
and  the  state  of  his  own  affairs.  SuHirtz 
y.Bazlitt,  8  Cal.  126. 

29.  A  notice  of  intention  to  appit^riate 
the  waters  of  a  certain  stream  is  evidence 
of  possession,  but  of  itself  alone  is  not  suf- 
ficient ;  taken  with  other  acts,  it  amounts 
to  sufficient  evidence.  Thompson  v  Lee^ 
8  Cal  280. 

30.  An  error  committed  by  the  intro- 
duction of  improper  testimony  will  be 
cured  when  the  objecting  party  himself 
afterwards  introduces  proper  evidence, 
clearly  establishing  the  same  fact.  Turner 
V.  McIUiany,  8  Cal.  579. 

31.  Defect  of  proof  may  be  cared  by 
testimony  introduced  by  the  adverse  party. 
lb. 

32.  Possession  of  personal  property  ia 
prima  facie  evidence  of  ownership.  The 
possession  of  the  servant  is  the  possession 
of  the  master.  Goodwill  v.  Garr,  8  CaL 
617. 

33.  In  an  action  of  slander  for  words 
spoken  in  the  presence  and  hearing  of  the 
plaintiff,  and  immediately  after  the  de- 
fendant had  uttered  the  slanderous  words 
the  plaintiff  replied  to  them,  which  reply 
plaintiff  offered  to  prove  at  the  trial  and 
the  court  refused  to  hear  such  proof:  held, 
tlmt  such  ruling  of  the  court  was  error,  as 
the  reply  might  have  been  qualified,  or 
explained  the  slanderous  words,  or  shown 
in  what  sense  they  were  uttered,  or  might 
have  even  admitted  their  truth.  BrctdUy 
V.  Gardner,  10  Cal.  372. 


EVIDENCE. 
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In  general. 


34.  Where  two  mules  are  claimed  as 
exempt  from  forced  sale  on  execution,  it 
must  be  shown  that  the  party  claiming  the 
mules  habitually  earned  his  living  by  the 
use  of  the  animals  in  question,  or  that  he 
is  one  of  the  persons  mentioned  in  the 
statute,      Calhoun  v.  Knight,  10  Cal.  394. 

35.  In  matters  of  evidence,  as  in  the 
mode  of  remedy,  the  law  of  the  forum 
governs,     Tevi$  v.  Pitcher,  10  Cal.  478. 

36.  A  private  survey  is  no  legal  evi- 
dence of  the  facts  it  purports  to  contain, 
since  if  it  were,  any  man  might  recover 
the  land  of  another  by  including  it  in  his 
own  boundaries.  Rosey.DavisyW  Cal. 
140. 

37.  The  burden  of  proof  of  the  quantity 
of  water  one  is  entitled  to  devolves  on  the 
party  who  mingles  the  water  belonging  to 
him  with  that  appropriated  by  others. 
Butte  Caned  and  Ditch  Co.  v.  Vaughn, 
11  Cal.  152. 

38.  In  an  action  to  recover  the  value  of 
certain  buildings,  standing  on  certain  lots, 
proof  that  one  C,  through  whom  plaintiff 
claimed,  on  the  day  of  his  entry  applied 
to  one  of  the  defendants  for  his  consent  to 
the  erection  of  the  buildings,  is  suflScient 
evidence  to  authorize  the  jury  to  infer 
knowledge  on  the  part  of  C.  of  defend- 
ants' title  at  the  time  of  such  entry.  Knee- 
land  V.  Wilson,  12  Cal.  243. 

39.  The  judgment  between  the  holder 
and  maker  of  the  note  cannot  be  evidence 
between  the  holder  and  endoreer  in  a  sub- 
sequent suit  between  the  endorser  and 
midser.     Bryant  v.  Watriss,  13  Cal.  87. 

40.  To  admit  evidence  of  notice  of  a 
pnor  unrecorded  deed  to  defeat  a  subse- 
quent deed,  there  must  first  be  proof  of 
the  prior  deed.  There  can  be  no  notice 
where  there  is  no  title.  Smith  v.  Bran- 
nan,  13  Cal.  115. 

41.  Upon  plaintiff's  statement  of  his 
case,  the  court  intimates  that,  conceding 
the  facts,  he  cannot  recover,  and  the 
plaintifr  then  offers  to  prove  his  allega- 
tions; whereupon  defendant  admits  they 
could  be  proved,  and  demurs  to  the  evi- 
dence :  held,  that  this  is  not  a  demurrer  to 
the  evidence,  but  rather  deciding  the  case 
on  demnrrer,  as  on  a  demurrer  to  the 
complaint,  or  as  on  motion  for  nonsuit. 
Snodgrass  v.  Ricketts,  13  Cal.  360. 

42.  Where  a  party  cancels  a  mortgage 
and  executes  a  new  one,  the  last  mort- 
gagees are  in  equity  assignees  of  the  debt 


paid,  and  will  be  subrogated  to  the  rights 
of  the  assignees ;  for  in  equity  the  sub- 
stance of  the  transaction  would  be  an  as- 
signment of  the  old  mortgage  in  consider- 
ation of  the  money  advanced,  and  evidence 
is  admissible  to  show  this  fact.  Dillon  v. 
Byrne,  5  Cal.  456;  Birrill  v.  Schie,  9 
Cal.  107  ;  Carr  v.  Caldwell,  10  Cal.  385 ; 
Svnft  V.  Kraemer,  13  Cal.  530. 

43.  In  a  suit  on  an  injunction  bond,  de- 
fendant, to  show  that  the  injunction  suit 
was  still  pending,  offered  in  evidence  an 
order  from  the  supreme  court  directing 
the  court  below  to  fix  the  amount  of  a 
suspensive  appeal  bond,  that  court  having 
dissolved  the  injunction :  held,  that  the 
order  was  properly  rejected,  the  defendant 
not  offering  to  show  that  the  bond  and 
notice  of  appeal  were  given  and  the  trans- 
cript filed  in  the  appellate  court.  Wood- 
bury V.  Botoman,  13  Cal.  635. 

44.  When  a  suit  is  pending  in  the  su- 
preme court  on  appeal,  the  judgment 
below  is  suspended  for  all  purposes,  and 
it  is  not  evidence  upon  the  questions  at 
issue  even  between  the  parties.    lb. 

45.  Every  error  in  the  court  below,  in 
the  rejection  of  evidence,  is  prima  facie 
an  injury,  and  it  rests  with  the  other  party 
clearly  to  show  that  no  hurt  could  have 
been,  or  was  done,  by  the  error.  Jackson 
V.  Feather  River  and  Gibsonville  Water 
Co.,  14  Cal.  25. 

46.  A  certificate  of  the  judge  who  tried 
the  cause,  made  eight  years  after  the  trial, 
that  he  believed  the  exceptions  taken  were 
correctly  noted  in  the  clerk's  minutes  of 
the  evidence,  cannot  supply  the  place  of  a 
bill  of  exceptions.  Castro  v.  Armesti,  14 
Cal.  39. 

47.  Where  plaintiff  was  nonsuited  on 
the  ground  that  the  allegations  of  the  com- 
plaint were  not  sustained  by  the  evidence, 
and  judgment  for  costs  rendered  against 
him,  no  motion  for  a  new  trial  is  neces- 
sary.    Darst  V.  Rush,  14  Cal.  83. 

48.  Where  on  plea  of  abatement  to  the 
entire  action,  that  another  suit  for  the  same 
cause  of  action  was  pending  at  the  time  of 
suit  brought,  the  proof  shows  that  the  first 
suit  is  only  for  part  of  the  same  matter 
sued  for  in  the  second  suit,  the  plea  fails.' 
Thompson  v.  Lyon,  1 4  Cal.  \2. 

49.  The  fact  that  fire  was  communicated 
from  the  engine  of  defendants'  cars  to 
plaintiff's  grain,  with  proof  that  this  result 
was  not  probable  from  ordinary  working 
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of  the  engine,  is  prima  facie  proof  of  neg- 
ligence sufficient  to  go  to  the  jury.  Hull 
V.  Sacramento  Valley  R,  R,  Co.,  14  Cal. 
388. 

50.  Dedication  is  a  conclusion  of  fact 
to  be  drawn  by  the  jury  from  the  circum- 
stances of  e^ich  case,  and  the  quantum  and 
kind  of  evidence  of  the  intention  to  dedi- 
cate depends  somewhat  upon  the  peculiar 
circumstances  of  the  country.  Harding  v. 
Jasper,  14  Cal.  646. 

51.  Stronger  proof  of  dedication  is  re- 
quired in  cases  of  roads  in  the  country 
than  in  cases  of  streets  or  lands  in  a  town 
or  city.     Ih,  647. 

52.  An  order  of  the  board  of  supervis- 
ors of  a  county  that  '^  all  roads  now  trav- 
eled by  wagons  and  pack  mules  within  the 
limits  of  the  county  be  and  the  same  are 
hereby  declared  public  highways,"  though 
not  valid  as  transferring  the  title  of  the 
land  of  the  public,  still  may  be  good  evi- 
dence in  connection  with  other  proof,  to 
show  a  control  on  the  part  of  the  county 
over  a  road  as  a  public  highway,  and  a 
knowledge  of  such  control  on  the  part  of 
the  owners  of  the  land,  and  thus  furnish 
a  circumstance  from  which  dedication  may 
be  inferred.     Ih,  648. 

53.  A  sheriff,  under  his  general  powers, 
cannot  take  anything  but  legal  currency  in 
satisfaction  for  an  execution  ;  and  where 
he  takes  a  note,  endorses  it  on  the  execu- 
tion, and  then  returns  it  satisfied,  the  re- 
turn is  not  conclusive  and  perhaps  not 
prima  facie  evidence  of  satisfaction  unless 
it  shows  some  authority  for  receiving  the 
note.     Mitchell  v.  Hackett,  14  Cal.  666. 

54.  Where  the  right  of  a  United  States 
soldier  to  vote  is  contested,  the  bui-den  of 
proof  is  upon  the  contestants.  People  v. 
Ri/ey,  15  Cal.  49, 

55.  Under  certain  circumstances,  proof 
of  the  custom  of  minera  in  other  districts 
may  be  proper — ^at  least,  this  court  is  not 
satisfied  to  the  contrary.  But  in  this  case, 
the  admission  of  such  testimony,  if  error, 
was  immaterial,  as  the  case  was  tried  by 
the  court  and  the  judgment  placed  on  in- 
dependent ground,  upon  which  it  can 
stand.  Brown  v.  '49  4-  '56  Quartz  M. 
Co.,  15  Cal.  161. 

56.  In  sui{  against  plaintiff  in  execu- 
tion, for  the  value  of  household  furniture 
sold  thereunder,  as  being  exempt,  defend- 
ant offered  to  show  that  plaintiff  agreed  to 
place  the  property  in  the  hands  of  a  third 


person,  to  be  sold  for  the  benefit  of  said 
defendant,  the  creditor;  held,  that  the  evi- 
dence was  not  admissible,  because  such 
agreement  does  not  necessarily  waive  the 
exemption  from  forced  sale.  Hasioell  v. 
Parsons,  15  Cal.  267. 

57.  Plaintiff  was  walking  along  the 
street  with  a  bag  of  gold  coin  in  his  hand. 
Two  of  defendants,  a  deputy  sheriff  and 
constable,  seized  him,  and  by  force  took 
the  bag  of  coin  from  him.  Plaintiff  Bueg 
for  the  seizure  and  conversion  of  the  coin. 
Defendants  give  in  evidence  three  judg- 
ments and  executions,  in  favor  of  three  of 
their  number,  and  against  Alfred  A. 
Green,  brother  of  plaintiff,  and  offered  to 
prove  that  the  bag  of  coin  was  the  prop- 
erty of  Alfred,  and  was  seized  under  these 
executions,  and  applied  to  their  satisfac- 
tion. The  court  excluded  the  proof:  held, 
that  such  exclusion  was  erroneous;  that 
plaintiff  could  claim  no  exemption  from  the 
seizure  of  coin  held,  as  this  was,  in  his 
hand,  as  he  might,  perhaps,  in  reference 
to  money  upon  his  person.  The  coin  in 
the  hand  was,  like  a  horse  held  by  the 
bridle,  subject  to  seizure  on  execution 
against  its  owner.  Green  v.  Palmer,  15 
Cal.  418. 

See  Equity,  IX. 


n.  Under  Issue  joined. 

58.  In  chancery,  when  a  cause  is  heard 
on  bill  and  answer,  all  the  material  allega- 
tions of  the  answer,  whether  upon  knowl- 
edge or  upon  information  and  belief,  a^e 
to  be  assumed  as  true,  provided  the  facts 
and  circumstances  disclosed  by  the  answer 
are  not  wholly  inconsistent  with  a  general 
affirmation  or  denial  contained  therein. 
Von  Schmidt  v.  Huntington,  1  Cal.  69. 

59.  The  complaint  contained  averments 
against  defendants  as  common  carriers,  and 
the  action  was  for  damage  done  to  mer- 
chandise in  their  transportation :  held,  it 
was  indispensable  for  plaintiff  to  prove 
that  defendants  were  common  carriers,  and 
that  the  goods  were  delivered  to  and  re- 
ceived by  them  as  such  for  the  purpose  of 
being  transported  for  hire.  Ringgold  v. 
Haven,  1  Cal.  116. 

60.  Where  there  is  no  evidence  upon 
some  material  point  necessary  to  be  prov- 
en in  order  to  sustain  the  complaint,  equally 
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as  where  there  is  no  evidence  at  all  upon 
any  point,  it  becomes  the  duty  of  the 
court  upon  the  motion  of  the  defendant  to 
order  a  nonsuit.  Ringgold  v.  Haven ^  1 
Cal.  116;  Dalrymple  v.  Hanson^  1  Cal. 
127. 

61.  Where  defendant  moved  for  a  non- 
suit, and  ailerwards  introduced  evidence 
supplying  the  defect,  in  the  plaintiff's  tes- 
timony on  ^hich  the  motion  for  nonsuit 
was  founded:  held,  that  the  defendant 
waived  his  motion  and  could  not  insist 
opoD  it  on  appeal.  Ringgold  v.  Haven^  1 
CaL117;  Smith  v.  Compton,  6  Cal.  26; 
Turner  v.  Mcllhang,  8  Cal.  579;  Per- 
Uns  V.  Thamburg,  10  Cal.  190. 

62.  TVhere  a  bill  was  filed  to  set  aside 
and  vacate  a  judgment  on  the  ground  that  it 
was  obtained  through  fraud,  venality  and 
corruption,  and  these  charges  were  all  suf- 
ficiently denied  in  the  answer,  and  the 
canse  was  heard  on  the  pleadings :  held, 
that  the  effect  of  the  denial  in  the  answer 
was  the  same  as  if  the  charges  in  the  bill 
bad  been  disproved  by  testimony.  Belt  v. 
Davis,  1  Cal.  142. 

63.  In  an  action  on  a  promissory  note 
by  a  special  endorser  against  the  maker, 
the  plaintiff  must  prove  at  the  trial  the 
genuineness  of  the  endorsements,  although 
the  defendant  has  not  denied  the  same  un- 
der oath.  It  need  not  be  proven  in  an 
action  against  tlie  endorsers,  if  they  fail  to 
deny  the  genuineness  of  the  endorsement. 
Grogon  v.  Ruckle,  1  Cal.  159. 

64.  Unless  the  defendant  sets  forth  the 
counter  clium  upon  which  he  relies  in  his 
answer,  he  cannot  introduce  evidence  to 
prove  the  same.  Bernard  v.  Mullot,  1 
CaL368. 

65.  Where  there  was  a  special  contract 
to  build  a  corral,  and  it  was  proposed  by 
defendants  at  the  trial  to  prove  that  the 
corral  would  not  answer  the  purpose  for 
which  it  was  intended,  and  the  district 
judge  excluded  the  evidence :  held,  that  it 
was  correct,  as  the  question  was  not 
whether  the  corral  would  answer  the  pur- 
pose for  which  it  was  intended,  but  whether 
it  was  built  according  to  the  terms  of  the 
contract.     Kendall  v.  VdUejo,  1  Cal.  373. 

66.  A  fact  set  forth  in  the  complaint, 
and  admitted  by  the  defendant's  answer, 
requires  no  proof.  Brooks  v.  Mintum, 
1  Cal.  483. 

67.  A  denial  that  defendant  b  indebted 
to  the  8ud  plaintiff,  in  the  manner  and 


form  set  forth,  is  a  plea  of  nil  debet  at 
common  law,  and  under  it  the  defendant 
may  prove  an  eviction,  payment,  release 
and  other  matters  of  discharge.  McLaren 
V.  Spavlding,  2  Cal.  512. 

68.  A  promissory  note  was  endorsed 
by  a  third  person  before  delivery  by  the 
payee:  such  endorsement  is  prima  facie 
an  accommodation  to  the  payee,  but  proof 
that  his  design  was  to  become  a  guarantor 
would  make  him  liable  to  the  payee,  and 
his  default  with  proper  averments  dis- 
penses with  this  proof.  Clark  v.  Smithy 
2  Cal.  606. 

69.  Where  the  plaintiff  declared  upon 
a  note  made  by  one  McKinlay  and  one 
Campbell,  and  gave  in  evidence  a  note 
signed  by  H.  C.  McKinlay  and  C.  Camp- 
bell &  Co. :  held,  that  the  variance  was  im- 
portant and  substantial,  and  the  evidence 
could  not  be  admitted.  Cotes  v.  Campbell^ 
5  Cal.  191. 

70.  The  plaintiff  who  waives  a  tort  as 
against  factors  and  sues  for  an  account, 
may  show  the  manner  in  which  defend- 
ants became  possessed  of  them  wrongfully  ; 
it  will  be  sufficient  to  maintain  an  action 
against  them,  as  consignees  or  factors. 
Lubert  v.  Chauviteau,  3  Cal.  462. 

71.  Under  our  practice,  as  well  as  at 
common  law,  a  specific  denial  of  one  or 
more  allegations  is  held  to  be  an  admission 
of  all  others  well  plead.  DeRo  v.  CordeSj 
4  Cal.  120. 

72.  In  an  action  of  forcible  entry  and 
unlawful  detainer,  the  holding  over  the 
land  is  the  foundation  of  the  action,  and 
must  necessarily  be  proven  like  any  other 
substantial  fact.  Reedy,  6^an^, 4  Cal.  176. 

73.  Objection  should  be  taken  by  de- 
murrer or  answer  to  the  misjoinder  of  par- 
ties defendant.  An  answer  will  not  be 
treated  as  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant,  af\er  the  tes- 
timony has  disclosed  a  proper  cause  of 
action  against  them*  Warner  y.  Wilson^ 
4  Cal.  313. 

74.  Evidence  of  the  discharge  of  the 
debt  sued  on,  by  transactions  subsequent 
to  the  filing  of  the  answer,  is  admissible 
only  under  the  plea  of  payment  puis  dar- 
rein continuance.  Jessup  v.  King,  4  Cal. 
331. 

75.  In  an  action  against  a  sheriff  for  re- 
fusing to  levy  an  attachment  on  certain 
property,  as  belonging  to  the  attachment 
debtor,  testimony  that  the  property  had 
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been  claimed  by  a  third  party,  and  the 
right  of  property  tried  before  a  sheriff's 
jury  and  decided  in  favor  of  claimant,  is 
irrelevant  and  inadmissible,  when  those 
facts  Imve  not  been  set  up  as  new  matter 
of  defense  in  the  answer.  Strong  v.  Pat- 
terson^  6  Cal.  157. 

76.  A  general  allegation  in  a  complaint 
for  the  diversion  of  water,  that  plaintiffs 
were  entitled  to  all  the  water  flowing  into 
the  caHon  at  the  head  of  their  ditch,  en- 
titled them  to  prove  a  diversion  of  water 
from  the  smaller  branches  of  the  canon 
supplying  water  to  that  point.  Priest  \, 
Union  Caned  Co,,  6  Cal.  171. 

77.  Where  there  was  evidence  before 
the  jury  connecting  a  defendant  not  served 
with  process  with  the  trespass  :  held,  that 
a  motion  by  the  other  defendants  to  strike 
his  name  from  the  record  was  properly 
overruled.     Gates  v.  Nash,  6  Cal.  195. 

78.  A  cognovit  is  good  evidence  as  an 
admission  in  pais  afler  answer  filed, 
HirschfieJd  v.  Franklin,  6  Cal.  609. 

79.  Testimony  showing  a  fraudulent 
design  in  a  vendor  of  goods  is  inadmissi- 
ble under  the  allegations  of  an  answer 
charging  that  the  sale  was  made  to  defraud 
creditors,  although  it  does  not  connect  the 
purchaser  with  the  fraud  or  show  that  he 
was  cognizant  of  such  fraudulent  design. 
Landecker  v.   Houghtaling^   7  Cal.  392  ; 

Visher  v.  Webster,  8  Cal.  113. 

80.  In  order  to  sustain  the  allegations 
of  fraud  and  deceit  in  contracting  a  debt, 
it  is  necessary  to  prove  that  the  representa- 
tions, alleged  to  have  been  fraudulent  and 
deceitful,  were  not  true.  Belden  v.  Hen- 
riquez,  8  Cal.  88. 

81.  There  is  no  necessity  of  a  finding 
by  the  court  of  a  fact  admitted  by  the 
pleadings.  A  finding  is  only  required 
when  the  allegation  of  a  material  fact  in 
the  complaint  is  controverted  by  the  an- 
swer so  as  to  raise  an  issue.  Swift  v. 
Muygridge,  8  Cal.  445. 

82.  The  denial  of  any  indebtedness 
without  a  denial  of  any  of  the  facts  from 
which  that  indebtedness  follows,  as  a  con- 
clusion of  law,  raises  no  issue.     Curtis  v. 

Vantine,  9  Cal.  38. 

83.  The  simple  denial  by  the  defend- 
ants of  all  right  in  the  plaintiff,  only  puts 
in  issue  the  right  of  the  plaintiff  to  re- 
cover as  against  the  defendants.  Hum- 
phreys V.  McCall,  9  Cal.  63. 

84.  Under  the  old  system  of  pleading. 


a  former  recovery  should  be  given  in  evi- 
dence under  the  general  issue,  in  assump- 
sit, trover,  case  and  ejectment,  but  under 
our  code,  only  two  classes  of  defense  are 
allowed,  a  simple  denial  or  an  allegation 
of  new  affirmative  matter,  and  these  two 
classes  of  cases  must  be  the  same  in  all 
cases.     Piercy  v.  Sabin,  10  Cal.  27. 

85.  It  is  unnecessary  to  decide  whether 
the  facts  as  alleged  constitute  a  title  suffi- 
cient to  maintain  this  action,  as  against 
mere  trespassei's,  as  there  is  no  sufficient 
denial  in  the  answer  of  the  allegation  of 
actual  and  peaceable  prior  possession. 
McCormich  v.  Bailey,  10  Cal.  232. 

86.  A  court  of  equity  will  relieve  against 
mistakes  as  well  as  fraud  in  a  deed  or  con- 
tract in  writing,  and  parol  evidence  is  ad- 
missible to  show  it,  if  it  be  denied  in  the 
answer.  Wagenhlast  v.  Washburn^  12  Cal. 
212. 

87.  Where  the  answer  of  defendants 
stated  that  the  consideration  of  a  note, 
sought  to  be  impeached  by  creditors,  was 
money  loaned  at  the  time  of  its  date,  and 
at  various  times  svhsequently,  and  the  note 
drew  interest  fi*om  it«  date  upon  the  whole 
amount,  it  admits  fraud  in  the  judgment 
on  the  note.     Scales  v.  Scotty  13  Cal.  78. 

88.  In  order  to  charge  attorneys  with 
negligence  in  failing  to  set  up  a  defense, 
the  plaintiff  must  show  by  evidence  the 
existence  of  such  facts,  and  that  they  were 
susceptible  of  proof,  at  the  trial,  by  the 
exercise  of  proper  diligence  on  the  part  of 
his  attorneys.  Hastings  v.  Hcdleck,  13 
Cal.  209. 

89.  A  specific  allegation  of  a  contract 
in  a  verified  complaint  is  not  sufficiently 
controverted  by  an  answer  stating  that  de- 
fendant has  no  knowledge  or  information 
respecting  the  same,  and  therefore  denies 
the  same ;  and  no  evidence  of  the  contract 
would  be  necessary.  Ord  v.  Steamer  Un- 
cle Sam,  13  Cal.  371. 

90.  Pleadings  in  justices'  court  are  not 
held  to  much  strictness,  aad  where  plaint- 
iff avers  he  is  administrator  in  fact  of  the 
intestate,  and  this  is  not  denied  in  the  an- 
swer, no  further  .proof  of  plaintifPs  right 
to  sue  is  requisite.  Liening  v.  Goukl,  13 
Cal.  599. 

91.  Where  an  attorney  sues  for  pro- 
fessional services,  anything  which  shows 
that  plaintiff  has  no  right  of  recovery  at 
all,  or  to  the  extent  claimed  on  the  case  as 
he  makes  it,  may  be  given  in  evidence 
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upon  an  issue  joined  bj  an  allegation  in 
the  compiaint,  and  its  denial  in  the  an- 
swer.    Bridges  v.  Paige,  13  Cal.  641. 

92.  Admissions  of  an  agent,  to  bind  the 
princi|)al,  must  constitute  part  of  the  res 
gestae ;  that  is,  thej  must  be  made  with 
reference  to  the  subject  matter,  and  at 
the  time  of  the  act  done.     lb. 

93.  Where  a  paper,  purporting  to  be 
an  admission  by  an  agent,  is  attached  to 
the  complaint  as  an  exhibit,  and  the  an- 
swer denies  the  agency,  the  paper  is  not 
evidence  until  the  agency  is  proven.  Gav' 
fidd  V.  Knighes  Ferry  W.  Co.,  14  CaL  37. 

94.  Where  a  complaint  for  the  posses- 
sion of  land  avers  defendants  to  be  in 
possession,  and  the  answer  does  not  deny, 
but  shows  it  affirmatively,  then,  even  if 
the  allegation  of  possession  be  not  mate- 
rial, and  therefore  not  requiring  a  denial, 
the  fact  of  possession  becomes  a  matter  of 
admisdion  or  agreement  between  the  par- 
ties as  an  independent  fact,  not  in  issue 
by  the  pleadings,  but  affecting  the  whole 
case.     Powell  v.  OuUahan,  14  Cal.  116. 

95.  Where  plaintiff  avers  defendant  is 
indebted  to  him  for  cattle  sold  and  deliv- 
ered, and  the  answer  denies  the  averment, 
defendant  may  show  anything  disproving 
the  contract  as  averred;  as  that  another 
party,  who  in  fact  sold  the  cattle,  sold 
them  as  his  own,  and  not  as  agent  of 
plaintiff,  or  that  defendant  was  not  to  pay 
until  the  cattle  were  fattened  and  slaught- 
ered.    Hawkins  v.  Borland,  14  Cal.  414. 

96.  Where  on  suit  against  defendants, 
as  members  of  a  quartz  company,  one  de- 
fendant plead  that  he  was  not  a  member 
of  the  company,  and  the  finding  of  the 
ooart  is  that  the  allegations  of  the  com- 
plaint are  true,  and  that  said  defendant 
was  a  member  of  the  company,  the  find- 
ing supports  a  judgment  for  plaintiff. 
Parke  v.  Hinds,  14  Cal.  417. 

97.  Kin  a  justification  by  the  sheriff 
under  an  attachment,  judgment  and  exe- 
cuticMi,  it  be  necessary  to  aver  in  the  an- 
swer that  the  writs  of  attachment  and 
execution  were  returned  executed  by  the 
sheriff  still  the  omission  of  this  averment, 
though  it  might  have  been  ground  of  de- 
murrer, was  no  ground  for  rejecting  all 
evidence  under  such  justification.  Walker 
V.  Woods,  15  Cal.  69. 

98.  Defendants  answered  to  an  action 
on  a  note,  by  pleading  payment,  and  aver- 
ring payment  at  divers  times  of  money  to 
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plaintiffs  intestate,  which  he  promised  to 
apply  on  the  note.  Plaintiff  put  the  note 
in  evidence  and  rested.  Defendants 
offered  receipts  to  prove  payment.  To 
rebut  this,  plaintiff  offered  proof  tending 
to  show  that  these  payments  applied  to 
an  open  account  against  defendants.  De- 
fendants then  proposed  to  rebut,  by  show- 
ing that  there  was  no  such  account  made 
or  existing — court  refused  to  permit  it: 
held,  that  the  court  erred ;  that  the  burden 
of  proof  was  really  on  defendants  to  prove 
payments  under  the  issue,  and  that  they 
were  entitled  to  close  the  proofs,  at  least, 
to  rebut  new  matter  set  up  by  plaintiff. 
Lisman  v.  JEarlg,  15  Cal.  200. 
•  99.  To  sustain  forcible  entry  and  de- 
tainer, plaintiff  must  have  been  in  actual 
possession ;  and  where  the  land  is  public 
land,  not  taken  up  under  our  pojsessory 
act,  nor  under  the  federal  laws,  such  actual 
possession  can  be  shown  only  by  actual 
inclosure,  or  its  equivalent.  Merely  put- 
ting down  stakes,  or  marking  out  a  bound- 
ary line,  is  not  sufficient.  In  such  action, 
proof  of  forcible  detainer  does  not  prove 
forcible  entry.  Preston  v.  Kehoe,  15  Cal. 
318. 

100.  Where  the  complaint  avers  forci- 
ble and  unlawful  entry,  and  that  defend- 
ants forcibly  detained  the  premises  so  un- 
lawfully taken,  forcible  entry  must  be 
proven — ^the  averment  of  detainer  not  be- 
ing stated  as  an  independent  ground  of 
relief.     Ih. 

101.  In  an  action  of  forcible  entry  and 
detainer,  the  complaint  described  the  prem- 
ises as  ^  about  ten  rods  square,  situated 
within  and  comprising  the  north-westerly 
comer  of  that  certain  piece  or  parcel  of 
land,  bounded  and  described  as  foilo.vs,  to 
wit : "  (the  complaint  then  goes  on  to  give 
the  metes  and  bounds  of  a  tract  contain- 
ing one  hundred  and  forty-six  acres). 
^  The  said  ten  rods  square  being  situated 
from  twenty  to  ^hj  feet,  more  or  less, 
south-easterly  from  the  house  of  defend- 
ant, and  near  the  gate  aforesaid,  and  near 
the  junction  of  the  San  Bruno  turnpike 
road  with  the  road  leading  from  the  city 
of  San  Francisco  to  Hunter's  Point." 
Said  gate  was  where  this  last  road  passed 
through.  The  proof,  among  other  things, 
showed  this  ten  rods  to  be  called  the  north- 
easterly instead  of  the  north-westerly  cor- 
ner of  the  tracL  The  judgment  for  plaint- 
iff followed  the  description  in  the  com- 
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plaint.  Defendant  appeals :  held,  that 
the  variance  in  the  description  of  the 
premises  did  not  prejudice  appellant ;  that 
the  question  was  one  of  identity,  and  the 
fact  that  the  corner  of  the  smaU  tract  was 
called  the  north-easterly  instead  of  the 
north-westerly  comer  was  itself  insufficient 
to  defeat  the  action,  if  the  other  and  more 
definite  marks  of  description  sufficiently 
indicated  and  identified  the  premises.  Paul 
V.  Silver,  16  CaL  75. 

102.  Where,  in  suit  for  a  mining  claim, 
plaintiff  in  his  complaint  states  the  partic- 
ular facts  constituting  his  title,  and  on  that 
title  seeks  a  recovery,  and  the  answer  de- 
nies such  title,  plaintiff  must  prove  his 
title  as  averred,  at  least  in  suhstance ;  ftfid 
he  cannot,  against  defendant's  objection, 
recover  on  another  and  different  title. 
Eagan  v.  Delaney,  16  Cal.  87. 

103.  And  where,  in  such  case,  plaintiffs 
were  permitted  to  prove  and  recover  on  a 
title  other  than  the  one  set  up,  it  was  error 
in  the  court  below  to  refuse  a  new  trial, 
the  motion  for  which  was  based  on  affi- 
davit of  defendant  that  he  was  taken  by 
surprise  arising  out  of  the  frame  of  the 
pleadings,  and  that  he  could  have  rebut- 
ted plaintiff's  case  but  for  this  surprise. 
lb. 

See  Answer,  Complaint,  Pleading. 


in.  Admission  of  Evidence. 

104.  The  court  may,  of  its  own  motion, 
strike  out  improper  evidence,  and  instruct 
the  jury  to  disregard  it,  to  preserve  the 
.rights  of  litigants.  Parker  v.  Smith,  4 
Cal.  105. 

105.  It  rests  in  the  discretion  of  the 
court  to  allow  further  evidence  to  be  in- 
troduced after  the  testimony  is  closed. 
Moiory  v.  Starbuck,  4  Cal.  275. 

106.  Where  a  referee  admits  testimony 
objected  to,  and  then,  after  the  case  is 
submitted,  rejects  it,  he  should  permit  the 
party  to  supply  the  excluded  testimony 
otherwise,     jfonson  v.  Cooke,  5  Cal.  436. 

107.  A  court  may  in  its  discretion  al- 
low a  plaintiff,  afler  defendants  have  closed 
their  case,  and  before  the  case  is  submit- 
ted, to  supply  an  omission  in  the  testimony 
occasioned  by  mistake  or  inadvertence; 
nor  is  such  action  any  ground  for  reversal, 
unless  it  appear  that  injustice  has  been 


done  by  an  abuse  of  discretion.     Priest 
V.  Union  Canal  Co.,  6  Cal.  171. 

108.  The  admission  of  a  witness  to  ex- 
plain his  evidence  after  he  had.  once  testi- 
fie4,  under  the  circumstances,  can  hardly 
be  called  an  irregularity,  much  less  a  se- 
rious ground  of  error.  People  v.  Rchertg^ 
6  Cal.  217. 

109.  The  order  in  which  testimony  shall 
be  admitted  is  within  the  discretionaiy 
powers  of  the  court  before  whom  the  case 
is  tried.     Gordon  v.  Searing,  8  Cal.  50, 

110.  Where  a  reference  is  had  to  take  an 
account,  it  is  without  the  discretion  of  the 
referee  to  open  the  case,  after  it  has  been 
once  closed,  for  the  purpose  of  receiving 
further  testimony.  Marziou  v.  Piochej 
10  CaL  546. 

111.  There  is  little,  if  any,  practical 
difference  between  the  court  ruling  out 
testimony  upon  the  strength  of  a  fact 
proven,  and  denying  effect  to  such  testi- 
mony upon  proof  of  the  same  fact ;  and 
the  failure  of  the  defendants  to  except  to 
this  order  and  mode  of  proof  must  be 
considered  a  waiver  of  objection  of  it. 
TVyon  V.  Sutton,  13  Cal.  493. 

112.  If  the  ends  of  justice  require,  it 
is  both  the  right  and  the  duty  of  the  court 
to  permit  a  witness  to  be  recalled  after  a 
party  has  closed  his  case.  FairckUd  v. 
California  Stage  Co.,  13  Cal.  605. 

113.  The  admission  of  evidence,  even 
after  the  party  has  had  an  opportunity  to 
offer  it,  and  has  failed,  is  matter  of  discre- 
tion, and  the  court  ought  generally,  when- 
ever the  ends  of  justice  require  it,  to  ad- 
mit the  testimony.  Litman  v.  Early,  15 
Cal.  199. 

114.  A  party  may  introduce  his  proof 
in  his  own  order,  and  is  not  required  to 
exhibit  the  whole  of  it  before  he  can  in- 
troduce any  particular  item.  It  suffices 
if  the  item  of  proof  offered  tend  to  estab- 
lish any  one  point  involved  in  the  issue! 
Palmer  v.  McCafferty,  15  Cal.  335. 

115.  A  court  may  reject  the  most  posi- 
tive testimony,  although  the  witness  be 
not  discredited  by  direct  testimony  im- 
peaching him  or  contradicting  his  state- 
ments. The  inherent  improbability  of  a 
statement  may  deny  to  it  all  claims  to  be- 
lief.    BlankmanY.  Vallefo,  16  CaL  645. 
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1.   On  Appeal, 

116.  On  appeal,  where  the  record  con- 
tuns  none  of  the  proceedings  of  the  court 
below  except  the  pleadings  and  judgment, 
and  thej  were  sufficient,  no  portion  of  the 
evidence  being  returned:  held,  that  the 
appellate  court  would  presume,  nothing 
appearing  to  the  contrary,  that  sufficient 
evidence  was  adduced  at  the  trial  to  war- 
rant the  judgment.  Gonzales  v.  Huntley, 
1  Cal.  33 ;  Palmer  v.  Broum,  1  Cal.  42 ; 
FoUam  v.  JRoatj  1  Cal.  376. 

117.  It  is  the  business  of  each  party, 
upon  the  settlement  of  the  bill,  to  see  that 
aU  the  evidence  material  for  him  in  assist- 
ing  in  sustaining  or  reversing  the  decision 
appealed  from  is  spread  upon  the  record. 
Ringgcld  v.  Haven,  1  Cal.  116. 

118.  On  appeal,  the  supi'eme  court  will 
not  consider  the  testimony  as  sent  up,  un- 
less it  appears  in  the  way  of  a  statement 
of  facts,  settled  by  the  parties.  Bunting 
V.  BeidemaUj  1  Cal.  182. 

119.  A  mere  transcript  of  the  evidence 
taken  down  by  the  clerk  is  no  part  of  the 
record,  unless  made  so  by  bill  of  excep- 
tions.     Wilson  V.  Mtddleton,  2  Cal.  56. 

120.  The  supreme  court  cannot  receive 
evidence  otherwise  than  through  the  state- 
ment or  the  record.  Visher  v.  Webster, 
13  CaL  60. 

121.  Where  there  is  no  bill  of  excep- 
tions, and  no  statement,  the  ruling  of  the 
court  upon  questions  of  law  during  the 
trial  cannot  be  sought  from  the  evidence 
as  taken  down  by  the  clerk,  neither  from 
the  act  of  1850  nor  1851.  Castro  v.  Ar- 
me$ti,  14  Cal.  38. 

122*  A  reference  in  a  statement  on  ap- 
peal to  the  evidence  as  taken  by  the  clerk, 
^  with  the  consent  of  parties,  is  sufficient, 
the  evidence  being  in  the  transcript.  The 
statement  need  not  contain  the  evidence. 
Darsi  v.  Bushy  14  Cal.  84. 

Sec  Appeal,  Supreme  Court. 


2.  Objections  to  Bvidence. 

123.  A  party  need  not  object  to  the  ille- 
gality of  the  testimony  before  the  cross-ex- 
amination of  a  witness,  if  the  illegality  only 
appears  at  that  time.  Parker  v.  Smith,  4 
Cal.  105. 


124.  Evidence  taken  before  a  referee 
must  be  embodied  in  a  bill  of  exceptions 
and  certified  by  a  referee.  Goodrich  v. 
City  of  Marysville,  5  Cal.  431. 

125.  Exceptions  as  to  the  admissibility 
of  a  deed  must  be  taken  advantage  of  at 
nisi  prius,  or  it  will  be  deemed  admitted 
without  objections.  Posten  v.  Bassette,  5 
Cal.  468 ;  Pearson  v.  Snodgrass,  5  Cal. 
479. 

126.  Objections  to  the  introduction  of 
evidence  must  be  taken  on  the  trial  below, 
and  unless  so  taken,  cannot  be  assigned  as 
error  on  appeal.  CoviUaud  v.  Tanner,  7 
Cal.  89. 

127.  A  general  objection  to  the  admis- 
sibility of  evidence  is  insufficient.  People 
V.  Apple,  7  Cal.  290 ;  People  v.  Glenn,  10 
Cal.  37 ;  Kiler  v.  Kimball,  10  Cal.  268  ; 
Martin  v.  Travers,  12  Cal.  245. 

128.  Objections  to  evidence  must  be 
stated  in  the  court  below ;  they  cannot  be 
taken  in  this  court  for  the  first  time.  Pot- 
ter V.  Carney,  8  Cal.  574. 

129.  Where  the  defendant's  objection 
to  the  admission  of  evidence  on  the  trial  is 
general,  he  cannot  be  permitted  to  make  it 
special,  for  the  first  time  in  the  appellate 
court.     People  v.  Glenn,  10  Cal.  37. 

130.  Where  plaintiffs,  having  excepted 
to  the  ruling  of  the  court  excluding  cer- 
tain evidence,  take,  in  consequence  of 
such  ruling,  a  nonsuit,  with  leave  to  move 
to  set  it  aside,  they  do  not  waive  any  of 
their  rights  as  to  the  exception  taken. 
Objections  to  the  introduction  of  evidence 
confined,  in  the  appellate  court,  to  the 
grounds  taken  below.  Natoma  W.  S^  M, 
Co.  V.  Clarkin,  14  Cal.  549. 

131.  Objections  to  evidence  will  not  be 
noticed  in  the  supreme  court,  unless  taken 
in  the  court  below  in  the  first  instance,  if 
they  be  of  a  character  which  might  there 
have  been  obviated  by  the  production  of 
other  evidence,  or  the  release  of  the  inter- 
est of  witnesses,  or  an  amendment  to  the 
pleadings,  or  in  any  other  way.  MoU  v. 
Smith,  16  Cal.  555. 

132.  Where  objections  to  evidence, 
though  not  made  in  the  court  below,  could 
not  be,  under  any  circumstances,  there  ob- 
viated, such  objections  may  be  taken  for 
the  first  time  in  the  supreme  court — as  for 
example,  objections  to  the  substantive 
cause  of  action,  not  to  its  technical  form  of 
statement,  and  to  the  jurisdiction  of  the 
court  below,  may  be  presented  to  the  su- 
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preme  court  for  the  first  time,  or  may  be 
considered  by  the  court,  whether  it«  atten- 
tion be  directed  to  them  or  not.     lb, 
'See  Exceptions. 


rV".  Declarations  as  Evidence. 

133.  Parties  may  sometimes,  in  igno- 
rance of  the  law,  make  confessions  of 
record  prejudicial  to  their  rights.  But 
courts  should  put  at  least  a  favorable  con- 
struction upon  such  admissions,  and  not 
force  them  to  a  greater  admission  than  is 
clearly  intended.  Sublette  v.  Melhadoy  1 
Cal.  306. 

134.  Declarations  of  third  persons,  not 
parties  to  the  record,  cannot  be  admitted 
in  testimony,  except  where  they  have  a 
joint  interest  with  the  plaintiff  or  defend- 
ant, or  where  some  legal  relation,  such  as 
that  of  partner,  existed.  Kilbum  v.  Ritchie^ 
2  Cal.  148. 

135.  Where  declarations  of  third  per- 
sons, prima  facie  inadmissible,  are  sought 
to  be  introduced,  the  party  offering  them 
must  establish  their  admissibility  by  show- 
ing the  time  and  circumstance  under  which 
they  were  made.     lb, 

136.  Where  one  who  had  acted  as  in- 
terpreter and  attorney  in  relation  to  the 
execution  of  a*  deed  by  the  grantor  and 
defendant  in  the  action,  on  being  called 
by  the  plaintiff  as  a  witness,  testified  that 
he  had  read  the  deed  to  the  grantor  and 
was  present  at  the  time  of  the  execution, 
and  w^ho  the  next  day  received  a  convey- 
ance of  a  part  of  the  land  from  the  plaint- 
iff: it  was  held,  that  the  defendant  might 
prove  that  the  witness  had  made  to  other 
persons  a  different  statement  of  facts,  and 
it  was  error  to  reject  such  evidence 
offered.    McDantel  v.  Baca,  2  Cal.  338. 

137.  Although  it  is  generally  true  that 
estoppel  binds  the  parties  and  privies  only, 
yet  even  parol  admissions  may  be  con- 
clusive where  they  have  had  the  effect  of 
inducing  another  to  alter  his  condition. 
Jfostler  V.  Hays,  3  Cal.  306. 

138.  The  words  of  an  acknowledgment 
of  paternity  of  an  illegitimate  child,  for  the 
purpose  of  making  it  an  heir,  must  be 
clear,  and  exclude  all  but  one  interpre- 
tation.    Estate  of  Sandfard,  4t  Cal.  12. 

139.  An  express  notice  of  waiver  of 
non-payment  of  a  bill  or  note  is  equivalent 


to  an  admission  that  it  has  been  presented, 
or  need  not  be  presented.  Matthey  v. 
Galley,  4  Cal.  63. 

140.  Where  the  entire  performance  of 
a  special  contract  has  been  .prevented  by 
one  of  the  parties,  or  where  its  terms  have 
been  afterwards  varied  by  the  agreement 
of  both  parties,  the  action  for  the  amount 
due  for  work  and  labor  should  be  in  the 
form  of  indebitatus  assumpsit,  and  not 
upon  the  contract ;  but  the  contract  may 
be  introduced  in  evidence  by  either  party, 
as  an  admission  of  the  standard  of  value, 
or  as  proof  of  any  other  fact  necessary  to 
the  recovery,  and  should  be  allowed  to  go 
to  the  jury  whenever  it  can  aid  them  in 
attaining  a  sound  conclusion.  Reynolds  v. 
Jourdan,  6  Cal.  111. 

141.  A  conversation  between  the  claim- 
ant of  goods  seized  on  process,  and  the 
officer's  bailee,  in  which  the  former  as- 
serted that  the  goods  were  his,  cannot  be 
held  as  notice  to  the  officer.  Taylor  y. 
Seymour,  6  Cal.  514. 

142.  Fraud  in  the  vendor  would  not  of  it^ 
self  vitiate  the  sale  to  an  innocent  purchaser 
without  notice,  and  for  a  valuable  con- 
sideration; but  the  fraudulent  intent  of 
the  vendor  being  established,  the  jury 
must  determine  from  the  circumstances  of 
the  case  whether  the  purchaser  partici- 
pated in  the  fraud.  Landecker  v.  Hottgh- 
taling,  7  Cal.  392 ;  Visher  v.  Webster,  8 
Cal.  113 ;  13  Cal.  61 ;  Cohn  v.  Mulford, 
15  Cal.  62. 

143.  As  a  general  rule,  the  vendor  of 
goods  is  not  a  competent  witness  to  im- 
peach the  sale  made  by  himself.  Howe  v. 
Scannell,  8  Cal.  327. 

144.  Where  evidence  is  introduced 
showing  a  collusion  between  vendor  and 
purchaser  to  defraud  the  creditors  of  the 
former,  the  admissions  of  the  vendor  are 
admissible,  and  a  fortiori,  his  sworn  state- 
ment,    lb, 

145.  The  statute  does  not  require  an 
admission  of  service  to  designate  the  place 
where  the  service  was  made.  The  object 
of  such  designation,  when  required,  is  to 
determine  the  period  within  which  the 
answer  must  be  filed,  or  when  default 
must  be  taken.  Alderson  v.  Bell,  9  Cal.  321. 

146.  Where  the  declarations  of  a  party 
in  a  conversation  are  given  in  evidence, 
the  whole  conversation  must  be  taken  to- 
gether, but  the  jury  are  not  bound  to  give 
the  same  weight  to  all  parts  of  it;  diey 
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are  at  liberty  to  consider  how  much,  under 
the  circumstances,  is  entitled  to  credit. 
Tkrall  V.  Smiley,  9  Cal.  537. 

147.  In  an  action  in  which  a  homestead 
right  is  asserted,  in  which  an  issue  of  fact 
is  made  as  to  the  marriage  of  the  parties 
claiming  the  homestead,  the  admissions  of 
the  alleged  wife  to  the  effect  that  she  is 
not  married  are  admissible  in  evidence. 
PooU  V.  Gerrard,  9  Cal.  595. 

148.  Where  property  has  been  dedi- 
cated as  a  homestead,  the  husband  and  wife 
become  joint  owners  thereof,  with  the  right 
o£  survivorship,  and  their .  declarations  of 
intention  to  sell  and  remove  from  the 
premises  will  not  constitute  an  abandon- 
ment. Dunn  V.  Tozer,  10  CaL  171. 

149.  Our  statute  of  divorce  has  not 
altered  any  of  the  ordinary  rules  of  plead- 
ing, except  that  nothing  can  be  taken  by 
admission  or  default  Conant  v.  Conanty 
10  Cal.  254. 

150.  Declarations  of  a  tenant,  being 
made  at  the  time  of  possession,  may  some- 
times be  given  in  evidence  as  a  part  of 
the  res  gests  to  qualify  the  possession, 
this  being  the  transaction  which  the  decla- 
rations illustrate.  EUit  v.  Janes,  10  Cal. 
458. 

151.  Declarations  of  the  grantor  of  land 
are  admissible,  not  only  as  against  himself, 
but  against  parties  claiming  under  him.  It 
matters  not  whether  they  relate  to  the 
limits  of  the  party's  own  premises,  or  the 
extent  of  his  neighbor's,  or  to  the  bound- 
ary line  between  them,  or  to  the  nature 
of  the  title  he  asserts.  If  their  purport  is 
to  restrict  his  own  premises,  or  lessen  his 
own  title,  they  are  admissible.  Stanley  v. 
Green,  12  Cal.  162. 

152.  The  failure  to  deny  a  material 
averment  is  an  admission  of  the  facts  con- 
tained in  such  averment,  and  such  admis- 
sion is  conclusive  against  the  pleader. 
Burke  v.  Tahle  Mountain  Water  Co.,  12 
Gal.  409. 

153.  The  object  of  the  rule  requiring 
proof  in  corroboration  of  defendant's  con- 
fession in  an  action  for  divorce,  is  to  guard 
against  collusion;  and  when  the  entire 
testimony,  confessions  and  circumstances 
repel  all  suspicion  of  collusion,  and  leave 
no  doubt  of  the  truth  of  the  confession,  the 
court  should  act  upon  them.  Baker  v. 
Baker,  13  Cal.  94. 

154.  The  marriage  of  parties  is  regarded 
as  an  admission  by  the  husband  that  the 


child  bom  to  the  wife  is  his  ;  but,  as  in  all 
cases  of  acknowledgment,  to  be  effective, 
there  must  be  knowledge  at  the  time  of  the 
fact  admitted.     7^.  .99. 

155.  In  support  of  an  action*  upon  an 
account  stated,  it  is  necessary  to  show  that 
there  was  a  demand  in  favor  of  the  plaint- 
iff, which  was  acceded  to  by  the  defend- 
ant. But  the  admission  of  the  correctness 
of  the  demand  need  not  be  express  or  in 
terms.     Terry  v.  Sickles,  13  Cal.  429. 

156.  An  affidavit  by  defendant,  admits 
ting  the  debt  sued  for,  is  admissible  in  evi- 
dence for  plaintiff,  though  made  in  a  former 
suit  between  the  parties.  Whitney  v.  Buck- 
man,  13  Cal.  539.- 

157.  In  an  action  for  mesne  profit!>, 
plaintiff  offered  in  evidence  the  record  of 
an  action  by  defendant  against  a  third 
person,  for  the  use  and  occupation  of  the 
same  premises  for  a  time  prior  to  the  time 
sued  for  in  this  action,  in  which  defendant, 
under  oath,  fixed  the  value  at  a  certain 
sum,  together  with  evidence  that  the  value 
of  the  use  and  occupation  was  as  great  in 
the  one  case  as  the  other :  held,  that  the 
evidence  was  admissible  as  a  solemn  ad- 
mission by  a  party  to  the  record,  in  rela- 
tion to  a  particular  fact ;  that  such  admis- 
sions are  not  irrelevant,  whether  made 
directly  or  incidentally.  Shafter  v.  Rich- 
ards, 14  Cal.  126. 

158.  Every  voluntary  admission  of  a 
material  fact  by  a  party  to  the  record  is 
competent  evidence  against  such  party  of 
the  existence  of  such  fact.     IK 

159.  Trespass  against  the  sheriff  for 
levying  on  certain  goods  as  the  property 
of  G.  &  Co.,  under  an  execution  on  a 
judgment  in  favor  of  Crafts  v.  G.  Sf  Co. 
Plaintiff  claims  to  have  been  the  owner  of 
the  goods,  by  purchase  from  G.  &  Co. 
before  the  levy.  Defense  was,  fraud  in 
such  purchase.  On  the  trial,  defendants, 
to  prove  the  fraud,  offered  to  show  that 
before  this  sale,"  "about  a  year  past, 
plaintiff  had  bought  G.  &  Co.  out  before, 
for  the  purpose  of  proving  fraud,"  and  the 
court  rejected  the  testimony:  held,  that 
this  was  not  error ;  that  there  was  nothing 
on  the  face  of  the  exception  to  show  the 
materiality  or  relevancy  of  the  testimony, 
there  being  no  offer  to  show  even  that  the 
first  sale  was  fraudulent.  Cohn  v.  Mvl- 
ford,  15  Cal.  52. 

160.  The  rule  allowing  distinct  frauds 
to  be  proven  in  such  cases  is  limited  to 
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frauds  which  are  contemporaneous,  or 
nearly  so,  and  does  not  embrace  dealings 
at  a  remote  time.     Ih, 

161.  Statements  made  by  a  vendor  of 
personal  property  subsequent  to  his  sale, 
are  not  admissible  to  defeat  the  title  of  his 
vendee,  either  when  used  as  proof  of  fraud, 
or  any  other  fact  in  avoidance  of  the  deed. 
Ih. 

162.  Landecker  v.  HoughtaUng  (7  Cal. 
391)  and  Vischer  v.  Webster  (8  Cal.  109) 
only  hold,  that  the  admissions  of  the 
vendor,  made  before  the  sale  is  com- 
pleted, are  admissible  to  show  his  own 
fraud.  And  thus  far  the  rule  is  approved. 
Ih, 

See  Admissions. 


1.    Of  an  Agent, 

163.  The  declarations  of  an  agent  or 
servant  are  admissible  in  evidence  against 
the  principal  only  when  they  form  a  part 
of  the  res  gestse ;  and  the  declaration  of 
a  barkeeper  to  a  third  person  as  to  the 
contents  of  a  package  left  by  a  guest  in 
the  charge  of  an  innkeeper,  when  not 
made  in  any  way  in  the  discharge  of  his 
duty  as  barkeeper,  are  not  admissible  in 
an  action  against  the  innkeeper  to  prove 
the  contents  of  the  package.  McUeer  v. 
Brovm,  1  Cal.  225. 

164.  The  declarations  of  an  agent,  when 
but  the  bare  narrator  of  an  act  which  has 
already  taken  place  and  was  fully  ended, 
do  not  form  a  part  of  the  res  gestae,  and 
are  inadmissible  in  evidence  against  his 
principal.  Innis  v.  Steamer  Senator,  1 
Cal.  461. 

1 65.  Where  the  master  of  a  vessel  was 
in  possession  and  the  record  did  not  dis- 
close any  other  owner,  the  admissions  of 
the  master  were  admissible  in  evidence 
with  the  same  effect  as  if  the  suit  had  been 
against  the  master  himself.  Bailey  v. 
Steamer  New  World,  2  Cal.  273. 

166.  An  incorporated  company  is  not 
bound  by  the  acts  or  admissions  of  its 
members,  unless  acting  by  its  express  au- 
thority. Shay  V.  Ttwlumne  County  Water 
(7o.,  6  Cal.  74. 

1 67.  The  declarations  of  the  master  of 
a  steamboat,  whilst  running  on  the  river, 
respecting  fii-e  communicating  from  the 
chimneys  of  the  boat  to  the  crops  of  grain 
on  the  banks  of  the  river,  by  which  the 


crop  was  consumed,  are  admissible  to  es- 
tablish the  liability  of  the  owners  in  an 
action  against  them  to  recover  damages 
for  the  destruction  of  the  crop.  Gerke  v. 
California  Steam  Navigation  Oo^  9  Cal. 
255. 

168.  The  declarations  of  an  agent  will 
bind  the  principal  if  made  during  the  ccm- 
tinuance  of  the  agency,  and  at  the  very 
time  of  the  transaction.  These  transac- 
tions, when  thus  made,  are  considered  as 
part  of  the  res  gestse.   Ih  256. 

169.  Admissions  of  an  agent,  to  bind 
the  principal,  must  constitute  part  of  the 
res  gestse;  that  is,  they  must  be  made 
with  reference  to  the  subject  matter,  or  at 
the  time  of  the  act  done.  Crorjield  v. 
Knight's  Ferry  W.  Co.,  14  Cal.  37. 

See  Agency. 


V.  Op  Agency. 

170.  It  is  competent  to  show  that  one 
or  both  of  the  contracting  parties  were 
agents  for  the  other  persons,  and  acted  as 
such  agents  in  making  the  contract  on  the 
one  hand  so  as  to  give  the  benefit  of  the 
contract  on  the  other  to  charge  the  un- 
named principals  with  liability.  Brooks 
V.  Minium,  1  Cal.  482. 

171.  Query,  whether  parol  evidence  is 
admissible  to  prove  the  knowledge  by  a 
principal  of  the  acts  of  the  agent ;  and  if 
so,  whether  a  deed  from  the  principal  to 
the  purchaser  of  the  land  is  not  necessary 
to  pass  the  title.  Billings  v.  Morrow,  7 
Cal.  175. 

172.  The  principle  upon  which  the  in- 
fant is  allowed  to  collect  his  wages  is 
that  of  agency.  The  infant  can  be  his 
father's  agent,  and  whether  he  is  so  or  not 
is  a  question  of  fact,  like  any  other  ques- 
tion of  agency,  which  may  be  proven  by 
either  direct  or  circumstantial  testimony. 
Swarf z  V.  HazleU,  8  Cal.  124. 

173.  Where  a  paper  purporting  to  be 
an  admission  by  an  agent  is  attached  to 
the  complaint  as  an  exhibit,  and  the  an- 
swer denies  the  agency,  the  paper  is  not 
evidence  until  the  agency  is  proven.  Gar- 
field V.  Knighfs  Ferry  Water  Co.,  14  CaL 
37. 

174.  The  person  entitled  to  recover  the 
legal  penalty  against  a  telegraph  company 
for  not  transmitting  a  message,  is  the 
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partj  who  contracts  or  offers  to  contract 
^r  the  transmission  of  the  dispatch.  He 
may  probably  do  this  by  his  agent  or  ser- 
vant ;  but  when  the  contract  is  made  by  a 
party  as  agent  of  another,  in  order  to  give 
a  right  of  action  to  the  principal,  the  fact 
of  agency  must  be  shown.  Thum  v  Alia 
Tdegraph  Co^  15  Cal.  475. 

175.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  control- 
ling his  property,  this  is  sufficient  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner ;  and  the  possession 
of  the  Agent  is  the  possession  of  the  prin- 
cipal, who  Q§xi  maintain  forcible  and  un- 
lawful entry  and  detainer  against  such 
third  persons,  whether  the  agent  had  any 
written  authority  or  noL  Minium  v. 
Burr,  16  Cal.  109. 

176.  Where,  in  such  case,  proof  was 
admitted,  without  objection,  of  the  acts  of 
the  agent  in  renting  and  controlling  the 
property  for  the  principal,  defendant  can- 
not afterwards  claim  a  nonsuit  on  the  gen- 
eral ground  that  no  power  of  attorney 
was  shown,  and  that  therefore  the  pos- 
session was  not  sufficiently  proven.     lb. 


180.  In  a  suit  on  account  for  services 
rendered  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  fur- 
nished from  his  farm,  by  plaintiff,  who 
was  a  blacksmith  and  farmer,  he  is  a  com- 
petent witness  to  prove  to  the  court  his 
book  of  original  entries,  as  preliminary  to 
the  introduction  of  the  book  in  evidence. 
Landis  v.  Turner^  14  Cal.  575. 

181.  In  suit  on  an  account  against  B. 
&  S.  as  a  firm,  a  receipt  to  B.  alone,  signed 
by  plaintiffs  "  in  full  for  accounts  and  de- 
mands due  us  to  date,"  was  offered  in  evi- 
dence by  B.,  S.  having  made  default,  to- 
gether with  parol  proof  that  the  receipt 
was  intended  to  embrace  the  account  sued 
on  :  held,  that  the  parol  proof  was  admis- 
sible ;  that  the  term  *^  all  accounts  "  may 
be  shown  to  cover  firm  as  well  as  personal 
indebtedness.  Hawley  v.  Bader,  15  Cal. 
46. 

See  Accounts.  . 


VL  Op  an  Account. 

177.  It  is  error  to  admit  evidence  of  the 
value  of  the  goods  sold  in  an  action  of  ac- 
count, where  no  charge  is  made  of  fraud, 
nonperformance  or  negligence.  The  strict 
measure  of  damages  in  such  case  is  the 
net  proceeds  of  sale.  Lubert  v.  Chauvi' 
teau,  3  Cal.  463. 

178.  Where  in  an  action  on  an  account 
stated  the  only  evidence  was  that  of  a  wit- 
ness who  said  defendant,  on  presentation 
of  the  account,  admitted  to  him  it  was 
correct  and  promised  to  pay  it,  and  the 
court  charged  the  jury  that  if  they  be- 
lieved the  evidence  they  must  find  for  the 
plaintiff  the  amount  claimed,  and  they  so 
found ;  held,  that  the  instruction  did  not 
prejudice  defendant,  as  but  one  verdict 
could  have  been  rendered  under  the  evi- 
dence.    Terry  v.  Sickles,  13  Cal.  429. 

179.  Under  the  mechanics'  lien  act  it  is 
not  necessary  that  the  account  to  be  filed 
in  the  recorder's  office  should  remain  in 
the  office  afler  it  is  recorded.  Mars  v. 
McKay,  14  Cal.  128. 


VII.  Op  Abandonment. 

182.  To  suffer  the  tailings  of  a  mining 
claim  to  flow  where  they  list,  without  ob- 
structions to  confine  them  within  the  proper 
limits,  is  conclusive  evidence  of  abandon- 
ment, unless  there  is  some  peculiarity  in 
the  locality  constituting  an  exception  to 
the  rule.    Janes  v.  Jackson,  9  Cal.  244. 

183.  The  removal  of  an  enclosure  of 
land  for  the  purpose  of  replacing  it  with 
a  better  one,  so  far  from  being  evidence  of 
an  intention  to  abandon  the  premises,  is 
direct  evidence  of  the  contrary.  Sweet- 
land  V.  mU,  9  Cal.  557. 

184.  The  mere  fact  that  one  tenant  in 
common  or  partner  goes  away  and  remains 
absent  from  the  premises  of  the  joint  busi- 
ness or  property,  leaving  his  associates  in 
possession,  creates  no  presumption  of 
abandonment,  nor  does  his  refusal  to  pay, 
or  his  delay  in  paying  the  expenses  of  the 
business,  or  the  assessments,  create  of 
itself  a  forfeiture ;  there  must  be  clear 
or  unequivocal   proof  of    abandonment. 

Waring  v.  Crow,  11  CaL  371. 

185.  The  question  of  abandonment  of 
a  mining  claim  should  be  left  to  the  jury 
upon  the  facts  adduced  in  evidence,  lb. 

See  Abandonment. 
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Vin.  Of  Copabtnership. 

186.  It  is  error  to  admit  evidence  to 
prove  copartnership  by  general  reputation. 
Sinclair  v.  Wood,  3  Cal.  100. 

187.  When  proof  has  been  given  that  a 
newspaper  containing  notice  that  a  disso- 
lution of  a  partnership  between  the  de- 
fendants was  taken  by  the  plaintiffs  at  the 
time,  it  is  not  error  to  admit  in  evidence 
other  papers  not  taken  by  them,  by  way 
of  establishing  the  publicity  of  the  notice 
and  raising  the  presumption  of  their  actual 
knowledge  of  the  fact.  TVeadwellv.  Wells, 
4  Cal.  259. 

188.  Partnership  must  be  proved  like 
any  other  fact,  and  cannot  be  established 
by  mere  surmise  or  innuendo.  Hudson  v. 
Simon,  6  Cal.  455. 

189*  In  an  action  against  a  partnership, 
and  in  order  to  prove  that  one  of  the  de- 
fendants was  a  partner,  it  is  incompetent 
to  ask  a  witness,  whether  from  what  he 
saw  while  working  for  the  firm,  and  from 
the  acts  of  the  particular  defendant  during 
that  time,  he  was  a  partner.  Turner  v. 
McMany,  8  Cal.  579. 

190.  Common  report  can  only  be  ad- 
missible to  prove  a  partnership  first  in 
corroboration,  and  second  to  prove  knowl- 
edge of  it  on  the  part  of  plaintiff.     Ih. 

191.  Parties  may  form  universal  part- 
nerships, but  the  same  would  not  be  held  to 
exist  unless  the  intention  was  clearly  ex- 
pressed. The  evidence  to  establish  such  a 
partnership  after  the  death  of  one  of  the 
alleged  partners  should  be  clear  and  full, 
not  doubtful.     Gray  v.  Palmer,  9  Cal.  639. 

192.  As  the  relation  sustained  by  the 
tenant  purchasing  the  fee  to  his  cotenant 
or  partners  is  one  of  confidence,  the  proof 
that  the  latter  had  waived  his  right  must 
be  clear,  and  the  burthen  of  proof  rests 
upon  the  tenant  purchasing.  lAtffan  v. 
Naglee,  9  Cal.  682.      • 

193.  Where  three  persons  are  sued  on 
a  promissory  note  given  by  one  of  the  par- 
ties in  the  name  of  all  as  partners,  and 
the  evidence  fails  to  show  the  partnership 
or  the  authority  of  the  party  making  the 
note  to  bind  all,  and  one  of  the  parties  is 
nonsuited  and  judgment  taken  against  the 
other  two :  held,  that  there  is  no  error  in 
such  judgment  Stoddard  v.  Van  Dyke, 
12  Cal.  438. 

See  Copartnership. 


IX.  Answer  as  Evidence. 

194  The  mere  fact  that  plaintiff's  coan- 
sel  had  read  upon  trial  a  part  of  the  an- 
swer which  had  been  stricken  out^  woald 
not  of  itself  be  error  on  appeal ;  the  de- 
fendant could  have  asked  the  court  to  rule 
out  the  answer  as  testimony,  and  charge 
the  jury  to  disregard  it.  Morgan  v.  Hugg^ 
5  Cal.  409. 

195.  An  answer  responsive  to,  and  de- 
nying the  .charges  in  a  bill  of  equity,  is 
not  evidence  for  the  defendant,  though  the 
bill  be  sustained  by  one  witneA  only. 
Goodwin  v.  Ifammond,  13  C^  169. 

196.  An  answer  under  our  statute  is  not 
proof  for  defendant,  but  an  admission  in 
the  answer  of  a  fact  stated  in  the  com- 
plaint is  conclusive  evidence  against  him. 
tankman  v.  Vallefo,  15  Cal.  645. 

197.  The  equity  rule,  requiring  two 
witnesses  to  controvert  an  answer  under 
oath,  does  not  prevail  in  this  Stat«.  The 
answer  is  only  a  pleading,  and  is  not  evi- 
dence  for  defendant.  Bostic  v.  Love,  16 
Cal.  72. 

See  Answer. 


X.  In  Ejectment. 

198.  A  grant  of  land  by  a  Mexican  Al- 
calde before  the  war,  will  be  pi'esumed  to 
have  been  made  in  the  course  of  his  ordi- 
nary and  accustomed  duties  and  within  the 
scope  of  his  legitimate  authority,  and  the 
burden  of  proof  lies  on  him  who  contro- 
verts the  validity  of  such  a  grant  to  show 
that  it  is  not  made  by  a  competent  officer 
and  in  the  form  prescribed  by  law.  Reg* 
nolds  V.  West,  1  Cal.  326. 

199.  Where  the  title  is  inchoate  and 
incomplete  one  cannot  sustain  an  eject- 
ment, and  the  court  properly  excluded 
such  title  in  evidence.  Leese  v.  Clarkj  3 
Cal.  27. 

200.  Possession  is  always  prima  facie 
evidence  of  title,  and  proof  of  prior  pos- 
session is  enough  to  maintain  ejectment 
against  a  naked  tresspasser.  Hutchinson 
V.  Perleg,  4  Cal.  34 ;  Hicks  v.  Davis,  4 
Cal.  69  ;  Winans  v.  Christy,  4  Cal.  78 ; 
Plume  V.  Seward,  4  Cal.  96 ;  McMimn  v* 
Mayes,  4  Cal.  210 ;  Beguette  v.  Caulfieldy  4 
Cal.  278 ;  Ramirez  v.  Murray,  4  CaL  293. 
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201.  The  defendant  cannot  produce  evi- 
dence to  show  that  the  title  is  in  a  third 
party,  or  that  the  fee  of  the  land  in  ques- 
tion is  in  the  ynited  States,,  nor  to  im- 
peach the  validity  of  the  conveyance  to 
plaintiffs  collaterally  as  against  third  per- 
sons.     Winans  v.  Ohristy,  4  Cal.  79.     •  • 

202.  Where  the  defendant  claimed  title 
to  the  premises  as  part  of  a  preemption 
claim  located  by  him,  he  must  prove  an 
enclosure  of,  or  marked  and  visible  bound- 
aries embracing  the  lot  in  dispute.  Larue 
V.  Gctskins,  5' Cal.  166. 

203.  Prior  possession  is  evidence  of  title, 
and  this  cannot  by  any  system  of  reason- 
ing be  made  to  yield  to  mere  color  of  title. 
Norris  v.  RuigeU^  5  Cal.  250. 

204.  Under  the  old  system  of  pleading 
a  former  recovery  could  be  given  in  evi- 
dence under  the  general  issue  in  eject- 
ment, but  this  is  changed  by  our  code. 
PUrey  v.  Salnn,  10  Cal.  27. 

205.  In  an  action  of  ejectment  against 
several  defendants  the  plaintiff  has  the  right 
to  prove  what  part  of  the  land  in  dispute 
was  occupied  by  one  of  the  defendants. 
ElUs  V.  Janes,  10  Cal.  458. 

206.  The  rule  of  the  common  law  as  to 
the  necessity  of  proof  in  ejectment,  of  a 
legal  estate  and  a  right  of  entry  in  the 
plaintiff  at  the  date  of  the  demise  laid  in 
the  declaration,  has  no  application  under 
our  system.  Taunt  v.  Howell,  14  Cal. 
468. 

207.  It  is  error  for  the  court  to  instruct 
the  jury  that  before  the  plaintiff  can  re- 
cover, the  evidence  must  specifically- fix 
and  establish  the  eastern  boundary  line  of 
the  grant  under  which  plaintiff  claimed, 
when  it  appears  from  the  evidence  that 
the  land  in  controversy  is  within  that 
boundary  line.  The  precise  location  of 
the  line  is  of  no  moment  Mc  Garvey  v. 
Uule,  15  Cal.  dl. 

208.  A  lot  may  be  shown  to  be  within 
a  city,  without  proof  of  the  precise  locar 
tion  of  one  of  its  boundary  lines.     Ih. 

209.  Where  the  land  granted  by  an  al- 
calde in  San  Francisco  is  shown  to  be 
within  the  limits  of  the  four  square  leagues 
thus  measured,  the  presumption  attaches 
that  it  was  pueblo  land,  grantable  as  such, 
and  that  the  alcalde  grant  passed  the  title 
to  the  grantee.  This  presumption  might 
be  repelled  by  proof  of  an  express  assign- 
ment of  the  lands  of  the  pueblo,  which  did 
not  include  the  land  granted  by  the  alcalde. 


or  by  proof  that  this  was  land  reserved  as 
a  fort  site,  etc.,  or  proof  of  an  anterior  or 
better  title  to  the  land  b^  grant  from  some 
officer  or  body  authorized  to  make  it. 
Payne  v.  Treadwell,  16  Cal.  231. 

210.  A  plaintiff  suing  for  a  lot  in  San 
Francisco  may  rest  his  case,  prima  facie, 
upon  an  alcalde  grant  in  the  usual  form, 
and  no  further  proof  of  title  will  be  re- 
quired than  proof  that  the  land  granted 
is  situated  within  the  four  square  leagues, 
measured  from  the  center  of  the  presidio 
square  in  the  manner  directed  by  the  or- 
dinances.    Ih, 

211.  San  Francisco  having  been  con^ 
stituted  by  a  public  political  act  of  the  for- 
mer government  a  pueblo,  courts  will  take 
judicial  notice  of  its  existence,  powers  and 
rights,  and  among  these  last  its  general 
boundary  and  jurisdiction.     Ih, 

212.  The  land  upon  which  the  city  of 
Sacramento  is  situated  is  within  the  exte- 
rior limits  of  the  grant  to  Sutter  of  June, 
1841.     Cornwall  Y.  Culver,  16  Cal.  427. 

213.  Morton  v.  Fdyer,  (15  Cal.  275) 
holding  that  the  deposition  of  a  surveyor 
who  ran  the  boundary  lines  of  a  grant, 
taken  in  one  action,  is  admissible  in  an* 
other  action  between  different  parties,  af- 
ter his  death,  as  hearsay  evidence  of  the 
location  of  such  lines,  affirmed.     Jh,  • 

214.  The  evidence  in  this  case,  show- 
ing that  the  land  within  Sacramento  coun- 
ty was  in  possession  of  Sutter,  by  permis- 
sion of  the  former  gpvemment,  for  years 
previous  to  the  cession  of  the  United 
States;  that  it  was  subjected  by  him  to 
such  uses  as  he  desired ;  that  he  had  ab- 
solute control  over  it,  without  disturbance 
by  any  one,  exercising  the  rights  of  a  pro- 
prietor to  the  knowledge  of  the  govern- 
ment, and  with  its  recognition  of  their  ex- 
istence ;  that  he  asserted  ownership  of  the 
land  under  the  grant  from  Alvarado,  and 
that  for  years  afler  the  conquest  and  treaty 
his  claim  and  possession  were  unques- 
tioned ;  his  title,  whether  it  be  regarded 
as  a  legal  or  equitable  one,  is  suiticient, 
under  these  circumstances,  to  enable  him 
and  those  holding  under  him  to  recover  or 
maintain  possession  in  the  courts  of  the 
State,  at  least  until  the  United  States  in- 
tervene and  determine,  through  the  appro- 
priate departments,  that  his  claim  under 
his  grant  shall  be  satisfied  by  land  else- 
where selected.     Ih,  429. 

See  Ejectment,  V. 
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XI.  Of  Parties  in  Interest. 

215.  When  the  defendant  calls  the 
plaintiff  as  a  witness,  and  the  plaintiff  tes- 
tifies to  new  matter  not  responsive  to  the 
inquiries,  the  defendant  may  offer  himself 
as  a  witness  in  his  own  behalf,  but  his  tes- 
timony must  be  limited  to  an  explanation 
or  contradiction  of  such  new  matter. 
DwineUe  v.  Henriquez^  1  Cal.  389. 

216.  Unless  the  record  shows  that  the 
interest  of  the  witness  was  sufficient  un- 
der our  statute  to  disqualify,  the  appellate 
court  will  deem  the  parties  entitled  to  the 
benefit  of  his  testimony.  Johtuon  v.  Gar- 
ry, 2  Cal.  86. 

217.  A  defendant  may  be  examined  as 
a  witness  on  behalf  of  his  codefendant,  if 
their  interests  are  divisible.  Beach  y.  Co- 
villaud,  2  Cal.  239. 

218.  Where  the  plaintiff  was  the  as- 
signee of  a  claim,  the  written  contract  up- 
on which  it  was  founded  having  been  des- 
troyed by  the  assignor  before  the  assign- 
ment, it  was  error  to  admit  the  assignor 
as  a  witness  to  prove  the  contents  of  the 
written  paper  thus  destroyed  by  him. 
Smith  V.  Truehody,  2  Cal.  347. 

219.  One  defendant  cannot  testify  on 
behalf  of  his  codefendant  where  the  evi- 
dence would  inure  to  his  benefit.  John- 
son V.  Henderson,  3  Cal.  369 ;  Sparks  v. 
Kohler,  3  Cal.  301 ;  Hotaling  v.  Oronise, 
2  Cal.  63 ;  Buckley  v.  Manife,  3  Cal.  442. 

220.  The  evidence  of  a  witness  is  to  be 
excluded  when  the  witness  would  be  di- 
rectly benefitted  by  it.  Jones  v.  Post,  4 
Cal.  15 ;  Griffin  v.  Alsop,  4  Cal.  408 ; 
Adams  v.  Woods,  8  Cal.  321. 

221.  The  confidential  counselor,  solicit- 
or or  attorney,  or  their  clerk,  cannot  give 
evidence  of  communications  made  to  them 
professionally.  Landsberyer  y,  Gorham,b 
Cal.  451. 

222.  A  plaintiff  or  defendant  cannot  be 
permitted  to  give  evidence  on  the  part  of 
his  coplaintiff  or  defendant  Gates  v. 
Nash,  6  Cal.  194;  Lucas  \,  Payne,  7  Cal. 
96 ;   Turner  v.  Mcllhaney,  8  Cal.  579. 

223.  In  an  action  where  the  defense  set 
up  is  the  negligence  of  the  plaintiff's  ser- 
vant, the  servant's  evidence  cannot  be  ad- 
mitted for  the  employer.  Finn  v.  Vallejo 
Street  Wharf  Co.,  7  Cal.  255. 

224.  A  party  who  calls  an  adverse  par- 
ty to  testify  makes  him  a  witness   and 


wmves  his  incompetency  to  be  heard  for 
himself  or  for  his  codefendant  or  coplaint- 
iff.    Turner  v.  Mcllhaney,  8  Cal.  580. 

225.  The  rule  which  excludes  the  testi- 
mony of  persons  has  reference  to  the  mat- 
ters in  issue,  and  not  to  incidental  ques- 
tions involving  matters  auxiliary  to  the 
trial  of  the  cause  which  are  addressed 
solely  to  the  court.  Bagley  v.  Eaton,  10 
Cal.  146. 

226.  In  an  action  of  foreclosure  of  a 
mortgage,  brought  by  the  administrator 
upon  a  note  and  mortgage  given  to  the  in- 
testate in  his  lifetime,  a  witness  whose  wife 
is  a  sister  and  heir  of  the  deceased  is  not 
competent  upon  the  ground  of  interest. 
Lisman  v.  J^xrly,  12  Cal.  283. 

227.  If  in  any  case  one  partner  can  as- 
sign to  another  partner  his  interest  in  a 
firm  claim  and  then  become  a  witness  for 
him,  he  cannot  when  the  claim  is  for  goods 
sold  and  delivered,  because  this  is  an  un- 
liquidated demand  under  the  code,  and 
his  evidence  is  inadmissible.  Cravens  v. 
Dewey,  13  Cal.  42. 

228.  In  a  suit  against  the  maker  of  a 
note  or  the  acceptor  of  a  bill,  the  indorser 
is  a  competent  witness  for  either  party. 
Bryant  v.  Watriss,  13  Cal.  87. 

229.  Where  goods  are  seized  by  the 
sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods  so  in  the  sheriff's 
hands  assign  them  to  plaintiff,  who  re- 
plevins them  on  the  ground  of  fraud  in 
the  original  sales,  the  assignors  are  com- 
petent witnesses  for  plaintiff.  This  is  not 
assigning  a  chose  but  a  sale  of  specific 
goods.     GoghiU  v.  Baring,  15  Cal.  219. 

230.  A  witness  is  not  disqualified  be- 
cause of  a  mere  expectation  of  deriving 
from  a  suit  some  advantage  to  which  he  is 
not  legally  entitled.     Ih. 

231.  A  party  who  permits  himself  to 
stand  on  the  books  of  a  water  company, 
incorporated  under  the  statutes  of  this 
State,  as  a  stockholder,  and  holds  the  of- 
fice of  secretary — ^to  which  no  person  but 
a  stockholder  is  eligible — is  not  a  compe- 
tent witness  for  the  company  in  an  action 
against  it  for  overflowing  plaintiff's  min- 
ing claim.  He  is  liable  for  the  debts  of 
the  company  and  therefore  interested. 
The  fact  that  the  stock  was  held  in  his 
name  in  trust  for  another — ^the  transfer 
having  been  made  simply  to  enable  him 
tx>  become  an  officer  of  the  company — 
does  not  relieve  him  from  responsibility. 
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Wolfy.  St  Louts  Jndependent  Water  Co.y 
15  CaL  320. 

232.  Yon  S.,  deputy  United  States  sur- 
vejoiN  was  called  as  a  witness  on  behalf 
of  plaiDtiffs  in  ejectment  on  a  patent,  to 
prove  that  the  premises  in  controversy 
were  within  the  calls  of  the  patent  and  in 
the  occupation  of  the  defendant,  and  on 
his  voir  dire  stated  that  he  was  married 
to  a  daughter  of  plaintiff,  and  had,  about 
two  years  previously  and  after  the  patent 
was  issued,  purchased  in  his  own  name 
hmd  covered  by  the  grant  upon  the  con- 
firmation of  which  the  patent  issued.  De- 
fendant objected  to  the  witness  as  interest- 
ed in  the  grant  as  part  owner,  and  on 
the  ground  that  his  wife  was  interested, 
and  hence  that  he  was  disqualified: 
held,  that  the  ownership  of  the  witness  in 
parcels  of  land  covered  by  the  grant  other 
than  the  premises  in  controversy  did  not 
disqualify  him;  that  he  could  not,  from 
such  ownership,  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment, 
nor  could  the  judgment  be  legal  evidence 
for  or  against  him  in  any  other  action. 
Mott  v.  Smithy  16  Cal.  556. 

See  Parties. 


XTT.  Of  Jubyhen. 

§83.  It  is  a  settled  rule,  founded  upon 
considerations  of  necessary  policy,  that  the 
testimony  of  a  juryman  cannot  be  received 
to  impeach  his  own  verdict.  People  v. 
Bakery  1  Cal.  405 ;  Wilson  v.  Berryman, 
5  CaL  46 ;  People  v.  BackuSy  5  Cal.  276. 

234.  It  seems  that  the  evidence  of  the 
sheriff  is  competent  to  disclose  what  trans- 
pires in  the  jury  room.  Wilson  v.  Berry- 
many  5  Cal.  46. 

See  JuBORS. 


Xin.  Instbuhents  offered  in  Evi- 
dence. 

1.  In  general. 

235.  Where  a  written  or  printed  instru- 
ment— ^as  for  instance,  a  ^  card  "  published 
in  a  newspaper  by  a  witness  in  the  cause 
without  the  knowledge  of  either  of  the 
parties  to  the  suit — was  offered  in  evi- 


dence, the  court  properly  excluded  the 
same.     DwineUe  v.  HenriqueZy  1  Cal.  389. 

236.  Where  a  written  or  printed  instru- 
ment— ^as  for  instance,  a  "card"  published 
in  a  newspaper — is  proposed  to  l>e  given 
in  evidence  and  is  rejected  by  the  courts 
such  evidence,  or  the  substance  of  it,  must 
be  returned  with  the  record,  or  the  appel- 
late court  will  not  review  the  decisions  of 
the  court  below.     Ih. 

237.  The  register  of  a  vessel  is  admis- 
sible in  evidence  for  the  purpose  of  prov- 
ing who  are  the  owners  of  the  vessel. 
Brooks  V.  Mintum,  1  Cal.  482.     . 

238.  It  is  error  to  admit  letters  in  evidence 
without  proving  that  they  were  written  by 
the  party  intended  to  be  charged  by  their 
contents.     Sinclair  v.  Wood,  3  Cal,  100. 

239.  A  party  is  not  required  to  deny  an 
indorsement  under  oath,  and  an  endorsee 
cannot  give  the  notes  in  evidence  without 
proof  of  their  indorsement.  Youngs  v. 
Belly  4  Cal.  202. 

240.  A  joint  contract  cannot  be  given 
in  evidence  where  the  pleadings  set  up  a 
several  contract  alone.  Steams  v.  Mar- 
tiny  4  Cal.  229. 

241.  A  survey  may  be  detailed  from 
memory  by  a  witness  as  well  as  defined  by 
a  diagram,  and  h%  excluded  unless  th6 
witness  be  the  county  surveyor,  or  be  in- 
troduced to  rebut  or  explain  a  survey  of 
the  county  surveyor.  Vines  v.  Whitten, 
4  Cal.  230. 

242.  Where  a  paper  is  introduced  in 
evidence  as  payment  and  no  objection  is 
made  at  the  trial  at  nisi  prius  to  its  suffi- 
ciency to  prove  the  payment,  the  want  of 
such  objection  admits  its  sufficiency.  Goodr 
ale  V.  Westy  5  Cal.  339. 

243.  In  a  controversy  as  to  the  location 
of  a  mining  claim,  receipts  of  a  water 
agent  for  water  purchased  can  go  to  the 
jury  to  show  the  existence  of  the  claim, 
and  that  it  was  actually  located  and  in  op- 
eration at  that  time.  Lone  Star  Co.  v. 
West  Point  Co.,  5  Cal.  447. 

244.  In  an  action  for  the  specific  per- 
formance of  a  contract,  it  may  be  intro- 
duced in  evidence  by  either  party  as  an 
admission  of  the  standard  of  value,  or  as 
proof  of  any  other  fact  necessary  to  the 
recovery,  and  should  be  allowed  to  go  to 
the  jury  whenever  it  can  aid  them  in  at- 
taining a  sound  conclusion.  Reynolds  v. 
Jourdany  6  Cal.  111. 

245.  Mining  laws,  when  introduced  in 
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evidence,  are  to  be  construed  by  the  court, 
and  the  question  whether  by  virtue  of  such 
laws  a  forfeiture  had  accrued,  is  a  ques- 
tion of  law,  and  cannot  therefore  be  prop- 
erly subyiitted  to  the  jury.  Fairbanks  v. 
Woodhouse,  6  Cal.  435. 

246.  A  map  by  a  county  surveyor,  with 
protractions  of  certain  lines  made  by  his 
deputy,  is  admissible  in  evidence  when 
both  officers  swear  to  the  correctness  of  the 
protractions.     Gates  v.  Kieff,  7  Cal.  126. 

247.  Instruments  are  sometimes  admis- 
sible for  one  purpose  and  inadmissible  for 
another,  and  when  objected  to,  the  grounds 
of  the  objection  should  be  stated ;  and  in 
preparing  the  record  for  appeal,  so  much 
of  the  evidence  should  be  incorporated  as 
may  be  necessary  to  indicate  the  perti- 
nency and  materiality  of  the  objections 
taken,  otherwise  they  cannot  be  regarded. 
Provost  V.  Piper,  9  CaL  553. 

248.  A  general  objection  will  not  ex- 
clude a  paper  offered  in  evidence,  unless 
on  its  face  inadmissible  and  void.  Mc- 
Donald  v.  Bear  River  and  Auburn  W»  and 
M.  Co.,  13  CaL  231. 

249.  Plaintiff  sues  the  sheriff  for  seiz- 
ing certain  chattels  claimed  by  plaintiff. 
Defendant  justifies  under  a  writ  of  attach- 
ment in  the  sui(  of  F..t;.  C,  and  also  un- 
der an  execution  issued  upon  a  judgment 
had  in  that  suit,  setting  up  that  plaintiff 
claimed  the  chattels  by  purchase  from  C, 
and  that  such  purchase  was  fraudulent  as 
to  F.,  a  creditor  of  C.  After  the  evidence 
on  both  sides  was  closed,  the  court,  on 
motion  of  plaintiff,  struck  out  the  attach- 
ment proceedings,  judgment  and  execu- 
tion,  and  all  evidence  justifying  there- 
under, on  the  ground  that  defendant  had 
not  proved  all  of  the  debt  upon  which  the 
attachment  issued :  held,  that  this  was  er^ 
ror;  that,  had  no  debt  been  proved,  the 
judgment  and  execution  being  introduced, 
with  an  offer  to  show  a  levy  and  sale 
thereunder,  were  enough,  if  not  to  justify 
the  first  seizure  under  the  attachment,  at 
least  to  dimmish  the  damages,  by  shpwing 
that  the  property  was  appropriated  by  law 
to  the  proper  purpose,  to  wit:  paying  C.'s 
debt,  if  it  really  were  his  property,  or 
subject,  as  his,  to  the  process  because  of 
the  fraud.     Walker  v.  Woods,  15  Cal.  69. 

250.  But  even  if  any  proof  aliunde  of 
C.'s  indebtedness  were  required,  when  the 
attachment  papers,  affidavit,  undertaking, 
etc,  were  regular  on  their  face,  the  judg- 


ment was  prima  fiaxsie  sufficient  to  admit 
the  attachment  papers  in  proof.     lb. 

251.  If,  in  justification  by  the  sheriff 
under  such  attachment,  judgment  and  ex- 
ecution, it  be  necessary  to  aver  in  the  an- 
swer that  the  writs  of  attachment  and 
execution  were  returned  executed  by  the 
sheriff,  still  the  omission  of  this  averment, 
though  it  might  have  been  ground  of  de- 
murrer, was  no  ground  for  rejecting  all 
evidence  under  such  justification.     iL 

252.  Plaintiff  here  cannot  dispute  the 
regularity  of  the  proceedings  in  such  at- 
tachment, unless  they  were  void  on  their 
face.  Defendant  could  show  his  attach- 
ment procee^ngs,  the  judgment,  execution 
and  levy,  and  then  that  the  sale  by  C.  to 
plaintiff  was  fraudulent.  No  proof  of  the 
indebtedness  of  C.  to  F.  .was  necessary, 
after  showing  the  affidavit,  undertaking 
and  attachment;  and  no  irregularities — 
in  justifying  sureties  and  the  like — could 
be  availed  of  by  plaintiff.     lb, 

253.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  opposite 
sides  of  the  same  hilL  Plaintifi^  were  an 
ordinary  joint  stock  company,  or  common 
partnership,  and  claimed  by  purchase  and 
transfer  from  the  original  members  of  the 
company.  The  practice  of  the  company 
was  to  issue  to  members  certificates  of 
stock,  and  these  certificates  constituted 
the  only  evidence  of  membership  recog- 
nized by  the  company,  transfers  h&mg 
made  by  an  assignment  of  the  certificates, 
and  a  notice  thereof  iiji  the  books  of  the 
company.  On  the  trial,  these  certificates 
with  the  assignments  were  read  in  evi- 
dence by  plaintiffs,  to  show  their  interest 
in  the  ground,  and  their  right  to  maintain 
the  action,  defendants  objecting  to  them 
on  the  ground  of  irrelevancy,  and  that 
their  execution  was  not  proved :  held,  that 
the  certificates,  etc,  were  relevant  to  show 
possession  in  plaintiffs,  but  that  their  exe- 
cution should  have  been  proven.  Penn- 
sylvania Mining  Co.  v.  Owens,  15  Cal.  136. 

254.  The  act  of  1860,  authorizing  suit 
to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859,  in  the  city  and 
county  of  Sacramento,  and  prohibiting 
the  defendants  from  setting  up  in  defense 
any  informality  in  the  levy  or  assessment 
of  the  tax,  and  making  duly  certified  cop- 
ies of  the  delinquent  tax  list,  or  the  orig- 
inal or  duplicate  assessment  rolls,  evidence 
of  the  delinquency  of  the  property  as* 
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sessed,  of  the  amount  of  taxes  due  and 
unpaid,  and  that  all  the  forms  of  law  in 
relation  to  the  levy  and  assessment  have 
heen  complied  with,  is  constitutional. 
People  V.  DoumeTy  16  Cal.  3441 

255.  Such  a  law,  making  the  assess- 
ment prima  facie  proof,  merely  affects  the 
remedy,  and  is  not  therefore  liable  to  any 
constitutional  objection.     76. 

256.  In  suit  for  mining  claims,  the  court 
permitted  defendants  to  introduce  in  evi- 
dence the  mining  rules  of  the  .district, 
though  adopted  a^er  the  rights  of  plaint- 
iffs had  attached:  held,  that  admitting 
plaintiffs'  rights  could  not  be  affected  by 
such  rules,  still,  as  defendant8»claim  under 
them,  they  were  competent  evidence  to 
determine  the  nature  and  extent  of  de- 
fendants' claim — the  effect  of  such  rules 
upon  preexisting  rights  being  sufficiently 
guarded  by  instructions  of  the  court. 
Roach  V.  Gray,  16  Cal.  384. 

See  Instruments. 


2.  Account  Boohs. 

257.  A  private  account  book  kept  by 
the  plaintiff,  and  containing  only  an  ac- 
count of  money  paid,  is  not  evidence  to 
charge  the  defendant.  Collin  v.  Card^  2 
Cal.  421. 

258.  It  is  error  to  reject  the  books  of 
defendants  offered  to  prove  an  account  of 
the  sales.  Luhert  v.  Ckauvtteau,  3  Cal.  463. 

259.  Though  an  account  book  of  a 
tradesman  as  a  general  rule  is  not  admis- 
sible to  prove  a  charge  for  money  loaned, 
yet,  where  it  was  shown  that  plaintiff  had 
procured  and  paid  for  certain  articles  for 
defendant  and  charged  it  as  money  loaned, 
the  -book  is  admissible.  Le  Franc  v. 
Hewitt,  7  Cal.  186. 

260.  Admitting  that  a  trader's  book  is 
not  admissible  to  prove  a  single  item,  yet, 
when  the  evidence  shows  that  defendant 
bought  goods  at  various  times,  for  which 
only  one  charge  was  entered,  after  the 
order  was  filled,  it  seems  that  the  account 
book  is  admissible  in  evidence.     lb, 

261.  In  equity,  where  creditors  are 
seeking  to  set  aside  a  judgment  alleged  to 
be  fraudulent,  the  books  of  the  judgment ' 
creditor  are  not  admissible  as  evidence 
for  the  defense  to  show  an  entry  of  the 
original  transaction  on  which  the  judg- 


ment is  based,  where  the  only  predicate 
laid  is  evidence  that  the  judgment  creditor 
was  possessed  of  capital  sufficient  to  have 
loaned  the  amount  of  the  judgment  to  the 
judgment  debtor.  Heyneman  v.  Dannen- 
berg,  6  Cal.  380. 

262.  The  books  of  account  kept  in  the 
office  of  an  alcalde  are  admissible  in  evi- 
dence, as  a  register  of  the  acts  of  that 
officer  belonging  to  the  office.  Kyburg  v. 
Perkins,  6  Cal.  675. 

263.  In  suit  on  an  account  for  services 
rendered  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  fur- 
nished from  his  farm  by  plaintiff,  who  was 
a  blacksmith  and  farmer,  he  is  a  compe- 
tent witness  to  prove  to  the  court  his  book 
of  original  entries,  as  preliminary  to  the 
introduction  of  the  book  in  evidenee.  And 
having  testified  that  the  book  was  kept  by 
himself;  that  it  was  his  book  of  original 
entries  in  which  he  kept  his  accounts ;  that 
the  entries  were  made  by  him  at  the  time 
they  purport  to  have  been  made ;  that  he 
kept  no  other  books ;  and  had  no  clerk — 
the  book  was  sufficiently  proved  to  be  ad- 
mitted in  evidence.  Landis  v.  Turner, 
14  Cal.  574. 

264.  And  being  admitted,  its  entries, 
accompanied  with  proof  of  the  pai'ty's  rep- 
utation in  the  neighborhood  of  keeping 
correct  accounts,  by  persons  who  had  dealt 
with  him,  were  sufficient  prima  facie  evi- 
dence of  the  specific  services  rendered  and 
of  their  value,  and  of  the  specific  materi- 
als furnished  and  their  price ;  it  not  ap- 
pearing that  any  higher  evidence  was  at- 
tainable,    lb.  bib. 

265.  The  fact  that  the  charges  are  first 
made  on  a  slate  and  then  transferred  to 
the  book  does  not  affect  the  character  of 
the  book  as  one  of  original  entries — the 
charges  on  the  slate  being  mere  memo- 
randa, not  intended  to  be  permanent.    lb. 

266.  But  the  transfer  must  not  be  long 
delayed,  otherwise  the  book  will  be  reject- 
ed, unless  the  delay  be  satisfactorily  ex- 
plained. A  delay  of  three  days  is  not 
unreasonable.     lb.  576. 

See  Account  Books. 


3.  Conveyance. 

« 

267.  Where  an  assignment  does  not  in 
terms  convey  real  estate,  and  cannot  be 
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fairly  construed  to  do  so,  it  is  inadmissible 
to  prove  a  conveyance  previous  to  a  given 
date,  and  the  equitable  ownership  of  the 
land  in  question.  Lord  v.  Sherman^  2 
Cal.  ^02. 

268.  Where  a  plaintiff  set  up  his  right 
to  property  by  virtue  of  a  conveyance, 
which  was  shown  by  the  testimony  of  a 
witness  to  be  a  mortgage :  held,  that  the 
defendant  could  on  cross-examination  show 
that  the  mortgage  had  been  satisfied. 
Ghenery  v.  Palmer^  5  Cal.  133. 

269.  Our  statutes  make  tax  collectors' 
deeds  prima  facie  evidence  of  title.  Nor- 
r%8  V.  Russell^  5  Cal.  250 ;  Ford  v.  Holton, 
5  Cal.  321. 

270.  A  deed  defective  in  the  acknowl- 
edgment should  not  be  rejected  as  evi- 
dence for  that  reason,  but  should  be  ad- 
mitted with  instructions  to  the  jury  as  to 
its  effect  in  giving  notice  to  third  persons. 
Hastings  v.  Vaughn^  5  Cal.  319. 

271.  Evidence  of  a  demand  for  a  con- 
veyance is  not  necessary  where  the  party 
refuses  to  make  title,  and  at  the  same  time 
gives  the  reason  for  his  refusal,  which  is 
other  than  that  of  requiring  a  deed  to  sign. 
Goodale  v.  West^  5  Cal.  341. 

272.  Exceptions  to  the  admissibility  of 
a  deed  in  evidence  must  be  taken  advan- 
tage of  in  the  court  below,  and  not  on  ap- 
peal, for  the  first  time.  Posten  v.  Rosette, 
5  Cal.  467 ;  Pearson  v.  Snodgrass,  5  Cal. 
479. 

273.  In  an  action  to  foreclose  a  mort- 
gage, it  is  competent  for  the  defendants  to 
introduce  in  evidence  a  subsequent  writ- 
ten agreement  of  the  parties,  by  which  an 
assignment  of  the  rents  of  the  mortgaged 
premises,  until  full  payment  of  the  mort- 
gage debt,  is  made  by  the  mortgagor  and 
accepted  by  the  mortgagee.  Angier  v. 
Afasterson,  6  Cal.  62. 

274.  A  grant  is  admissible  in  evidence 
in  ejectment  to  show  the  extent  of  the 
plaintiff's  possession,  when  he  has  entered 
under  it,  and  to  show  the  animus  with 
which  he  entered.  Gunfi  v.  Bates,  6  CaL 
272. 

275.  A  constable's  deed  under  an  exe- 
cution sale  of  the  premises  in  controversy, 
where  the  execution  was  against  a  third 
party,  cannot  be  read  in  evidence  in  an 
ejectment  suit,  unless  title  is  shown  in  the 
defendant  in  execution  at  the  time  of  the 
levy  and  sale,  or  the  counsel  offering  it 
connects  in  some  way  with  the  issue  be- 


tween the-  parties  to  the  suit.     Mc  Garrity 
V.  Bgington,  12  Cal.  430. 

276.  No  law-  authorizes  a  recorder  or 
clerk  of  a  county  to  record  a  copy  of  a 
deed  in  the  Spanish  language,  so  as  to 
make  it  evidence  without  further  proof  of 
a  possessio  pedis  in  himself  or  in  some 
predecessor,  through  whom  he  deduces 
title.      Wtison  v.  Corbier,  13  Cal.  167. 

277.  The  fact  that  a  tax  deed  is  prima 
facie  evidence  of  certain  facts,  makes  it 
none  t)^e  less  obligatory  to  comply  strictly 
with  the  law.  The  deed  simply  shifts  the 
burden  of  proof.  Ferris  v.  Coover,  13 
Cal.  619. 

278.  Complaint  gives  a  general  descrip- 
tion of  mining  claims.  The  execution  of 
a  bill  of  sale  of  the  claims  having  been 
proven,  plaintiff  offers  the  paper  in  evi- 
dence, defendant  objecting  that  the  identity 
of  the  claims  in  the  paper  with  the  claims 
in  the  complaint  should  first  be  shown: 
held,  that  the  paper  was  admissible,  as 
also  further  proof  to  locate  the  claims,  if 
requisite.  And  further,  that  the  court 
will  not  control  the  order  of  proof,  unless 
some  injury  will  be  done.  Jackson  v. 
Feather  River  and  Gihsonville  Water  0>., 
14  Cal.  23. 

279.  The  patent  from  the  United  States 
proves  itself.  Courts  take  judicial  notice 
of  the  signature  of  the  president  and  of 
the  seal  of  the  government.  Toimt  y. 
Howell,  14  Cal.  467. 

280.  The  patent  is  in  itself,  as  against 
the  government,  evidence  of  the  existence 
and  validity  of  the  grant  recited  in  it,  as 
well  as  of  the  relinquishment  of  all  cl^m 
of  the  United  States  to  the  land  it  embrac- 
es,    lb. 

281.  In  ejectment,  plaintiff  offered  to 
introduce  in  evidence  an  executory  con- 
tract by  which  S.  &  Co.  agreed  to  sell  to 
Wooster  the  land  sued  for,  and  when  the 
purchase  money  was  paid,  to  make  a  deed, 
W.  to  take  possession  at  once  and  to  re- 
tain it  so  long  as  he  complied  with  the 
contract  Plaintiff  stated  it  to  be  his  in- 
tention to  show,  in  connection  with  the 
contract,  that  the  defendant  claimed  under 
Wooster.  The  answer  averred  that  Woos- 
ter mortgaged  the  premises  to  defendant, 
who  foreclosed  and  went  into  possession 
under  the  sheriff^s  deed:  held,  that  the 
contract,  with  the  other  proof,  was  prima 
facie  relevant  to  the  issue,  plaintiff's  ob- 
ject being  to  show  that  Wooster  had  for- 
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feited  his  rights  under  the  contract,  and 
that  he,  plaintiff,  had  succeeded  to  the 
right  and  title  of  S.  &-  Co.  Palmer  y. 
McCaffertyy  15  Cal.  335. 

282.  Bill  avers,  in  substance,  plaintiff 
to  be  holder  of  several  notes  and  mortgag- 
es executed  to  him  by  defendants,  H.  and 
wife,  and  that  defendant,  CD.,  proposed 
to  plaintiff  to  buy  said  notes  and  mortgag- 
es for  a  certain  sum,  which  plaintiff  agreed 
to  take ;  that  O'D.  desired,  before  closing 
the  purchase,  to  see  H.  and  wife  and  learn 
whether  they  could  be  induced  or  com- 
pelled to  pay  the  notes ;  asked  plaintiff  for 
the  notes  and  mortgages  to  show  H.  and 
wife,  and  that  plaintiff  delivered  them  to 
him,  relying  on  his  honesty;  that  O'D. 
saw  H.  and  wife,  who  were  illiterate,  and 
by  representing  himself  as  the  owner  of 
the   notes,  etc.,  which  he   exhibited,  by 
threatening  to  sue,  etc,  induced  H.  and 
wife  to  give  him  an  absolute  deed  in  fee 
simple  of  the  mortgaged  premises  for  one 
hundred  dollars,  the  premises  being  worth 
many  thousands  of   dollars;   that   O'D. 
then  returned  the  notes,  etc.,  declined  pur- 
chasing of  plaintiff,  and  concealed  the  fact 
of  having  a  deed  from  H.  and  wife  ;  that 
all  this  was  a  fraud  on  plaintiff;  that  O'D., 
in  taking  siud  deed,  acted  as  agent  and 
trustee  of  plaintiff  and  for  his  benefit,  and 
should  have  taken  the  deed  in  his  name ; 
that  in  equity,  said  O'D.  ought  to  declare 
such  trust  and  execute  a  deed  of  the  prop- 
erty to  plaintiff;  that  on  account  of  a  de- 
fect in  the  record  of  one  of  the  mortgages, 
it  does  not  impart  notice,  etc.,  and  that  if 
O'D.  should  sell  the  property,  as  he  is 
trying  to  do,  to  an  innocent  purchaser, 
such   sale  would  injure  plaintiff  irrepara- 
bly.    Other  parties  are  made  defendants, 
as  claiming  some  interest  subsequent  to 
plaintiff.     Complaint  prays  for  injunction 
against  O'D. ;  that  said  trust  be  declared ; 
that  he  execute  a  deed  to  plaintiff;  that 
H.'s  wife  execute  to  plaintiff  such  further 
conveyance  and  assurance  and  release  of 
equity  of  redemption  as  may  be  just  in 
satisfaction  of  said  mortgages,  and  that  all 
defendants  be  barred,  foreclosed,  etc. ;  or 
that  the  deed  by  H.  and  wife  to  O'D  be 
declared  void  and  canceled,  and  he  be 
foreclosed   of   all   equity   of  redemption 
thereunder ;  and  if  such  deed  be  canceled, 
that  then  plaintiff  have  judgment  against 
H.  and  wife  on  said  notes ;  that  all  the 
defendants  be  barred,  etc.,  and  premises 


sold  to  pay  the  judgment,  etc.  O'D.  de- 
murs that  inconsistent  causes  of  action  are 
united :  held,  that  the  notes  and  mortgag- 
es in  this  case  were  properly  admitted  in 
evidence  against  the  objections  of  O'D., 
as  showing  the  history  of  the  transaction 
and  his  connectfon  with  the  property,  as 
also  the  consideration  of  the  last  mortgage, 
which  was  given  as  security  for  money 
then  loaned,  and  for  the  money  previously 
loaned  and  secured  by  three  previous 
mortgages  on  the  same  htnd.  De  Jjcon  v. 
Higuera^  15  Cal.  495. 

2d3.  A  certified  copy  of  a  deed  from 
the  county  recorder's  ofiice,  contained  in 
the  margin  of  the  acknowledgement  taken 
before  a  notary,  and  in  the  place  where 
his  seal  is  usually  found  the  words  '^no 
seal "  thus :  [No  Seal] — ^the  conclusion  of 
the  acknowledgement  being,  ^^  In  witness 
whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  the  day  and  year,'.' 
etc  The  court  below  ruled  out  the  copy 
of  the  deed  as  evidence,  on  the  ground 
that  the  acknowledgment  did  not  have  the 
notary's  seal :  held,  that  the  court  erred ; 
that  the  words  "  no  •seal,"  instead  of  im- 
plying that  there  was  no  seal  a$xed, 
were  a  mere  note  by  the  recorder  of  the 
place  of  the  notarial  seal,  which  he  proba- 
bly had  no  means  of  copying.  Jones  v. 
Martin,  16  Cal.  166. 

284.  A  deed  to  defendant  admitted  as 
prima  facie  evidence  the  question  as  to  the 
identity  and  description  of  the  premises 
being  matter  of  subsequent  proof.  See 
facts.  McCartney  \.  FitzHenry,  16  Cal. 
186. 

285.  Where  a  deed  has  attached  to  it 
certificates  of  acknowledgment,  made  at 
the  Hawaiian  Islands ;  the  one  by  a  per- 
son who  describes  himself  in  the  body  of 
the  certificate  as  ^Uhe  principal  notary 
public "  of  the  Islands,  and  affixes  to  his 
signature  a  similar  designation  of  his  offi- 
cial character,  with  his  notarial  seal ;  and 
the  other  by  a  person  who  describes  him- 
self in  the  body  of  his  certificate  as  the 
"  vice  consul  of  the  United  States  of  Amer- 
ica at  Honolulu,  Hawaiian  Islands,"  and 
affixes  to  his  signature  the  designation  of 
his  official  character  as  "  U.  S.  vice  con- 
sul," and  the  consular  seal :  held,  that  the 
execution  of  the  deed  was  ^rima  facie 
sufficiently  proved  to  be  admitted  in  evi- 
dence against  tRe  objection  that  the  per- 
sons before  whom  the  acknowledgments 
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purported  to  have  been  made  were  not 
shown  to  be  the  officers  thev  represent 
thenlselves  to  be,  and  were  not  authorized 
to  take  the  acknowledgments.  Mott  v. 
Smith,  16  Cal.  552. 

286.  The  general  designation  in  the 
fourth  section  of' the  act  of  April  16th, 
1850,  as  to  conveyances  of  any  notary 
public  or  any  consul  of  the  United  States, 
embraces  notaries  and  consuls  of  every 
grade — wliether  principal  or  inferior  nota- 
ry, or  consul  general  or  vice  consuL     Jb. 

287.  The  certificates  of  a  notary  pub- 
lic or  United  States  consul  of  acknowledg- 
ment of  a  deed  are  prima  fticie  evidence 
of  the  official  character  of  the  person  by 
whom  they  are  given.     lb. 

288.  In  the  United  States,  certificates 
of  the  proof  and  acknowledgment  of  deeds 
executed  in  a  foreign  jurisdiction  are  gen- 
erally received  as  prima  facie  evidence  of 
both  the  character  of  the  officers  giving 
them  and  the  genuineness  of  their  signa- 
tures,    lb. 

289.  Where  a  deed  of  land  in  Yuba 
county,  California,  describes  the  grantor, 
William  Johnson,  as  "of  the  Island  of 
Hawaii,  Sandwich  Islands,"  and  after 
designating  the  property  in  which  the  in- 
terest of  the  grantor  is  conveyed  as  the 
tract  situated  in  the  county  of  Yuba  and 
known  as  "  Johnson's  ranch,"  and  giving  its 
boundaries,  proceeds  to  state  that  the  ranch 
was  originally  granted  to  Pablo  Gutieras 
by  the  Mexican  government,  and  has  since 
been  confiimed  to  the  party  of  the  first 
part  by  the  board  of  commissioners  to  as- 
certain and  settle  private  land  claims  in 
California;  and  then  in  ejectment  on  a 
patent  from  the  United  States  to  William 
Johnson  for  this  land — the  patent  being 
in  evidence  and  referring  to  Johnson  as 
claimant  and  as  the  person  filing  the  peti- 
tion before  the  land  commission  for  con- 
firmation of  his  claim  under  the  grant  to 
Pablo  Gutieras,  but  not  mentioning  the 
residence  of  Johnson — this  deed  is  offered 
in  evidence  and  objected  to,  on  the  ground 
that  there  was  no  proof  of  the  identity  of 
the  William  Johnson  of  the  deed  with  the 
William  Johnson  of  the  patent :  held,  that 
the  deed,  from  the  identity  of  names,  and 
by  its  reference  to  the  source  of  title,  con- 
tains sufficient  prima  facie  evidence  as  to 
identity  of  person  to  admit  it  in  evidence ; 
that  before  additional  pA>of  of  such  iden- 
tity could  be  required,  some  circumstances 


must  be  shown  to  create  doubts  upon  the 
point.     lb.  554. 

290.  In  this  case,  the  original  deed  was 
produced  in  court,  and  the  case  tried  in 
Yuba  county,  where  Johnson  had  former- 
ly lived  for  years,  and  where  his  signature 
could  probably  have  been  easily  proved  or 
disproved,  had  there  been  any  suspicion 
as  to  its  genuineness.    lb.  555. 

291.  The  deed  to  plaintiff  of  the  land 
bought  being  signed  by  the  mayor  of  the 
city  of  San  Francisco,  and  sealed  with  the 
corporate  seal — the  mayor  being  the  legal 
custodian  of  the  seal,  and  it  being  affixed 
by  his  authority — ^is  sufficient  to  entitle  the 
deed  to  be  read  in  evidence,  and  a  party 
relying  upon  it  need  not  go  behind  the 
seal  for  the  purpose  of  showing  authori- 
ty for  its  execution.  The  seal  is  prima 
facie  evidence  that  it  was  affixed  by  prop- 
er authority,  and  the  deed  is  prima  facie 
sufficient  to  pass  the  title.  McCracken  v. 
Oity  of  San  Francisco,  16  Cal.  638. 

292.  The  deed,  in  this  case,  is  not  a 
mere  nullity.  So  far  as  passing  the  title 
to  the  land,  or  creating  any  right  or  inter- 
est against  the  city  is  concerned,  the  deed 
is  inoperative  and  void,  and  may  be  at- 
tacked collaterally.  But  the  objections  to 
it  do  not  appear  on  its  face,  and  its  valid- 
ity must  be  shown  by  the  party  impeach- 
ing it  by  evidence  aliunde.     lb.  640. 

293.  Prima  facie,  it  is  a  valid  and  suf- 
ficient conveyance,  and  a  party  holding 
under  it  must  be  deemed  to  hold  adverse- 
ly, and  not  in  subordination  to  the  real 
title.  Possession  under  it  may  ripen  into 
a  perfect  title,  and  it  cannot  fail  to  preju- 
dice the  interests,  if  not  the  rights,  of  the 
lawful  owner.    lb. 

294.  Such  being  the  effect  of  the  deed 
in  this  case,  plaintiff  cannot  recover  the 
purchase  money  without  procuring  a  re- 
conveyance of  the  property  and  a  surren- 
der of  the  possession,  so  as  to  place  the 
parties  in  statu  quo.     lb. 

See  Bond,  Conveyance,  Deed, 
Lease,  Mobtgage. 


4.  Judgftwnt. 

295.  A  certificate  of  exemplification  of 
a  judgment  rendered  in  another  State, 
when  attested  by  the  clerk  under  the  seal 
of  the  court,  and  when  the  presiding  judge 


EVIDENCE. 


497 


Of  a  Judgment.— Notarul  Certificate.— Of  a  WilL 


of  the  court  certifies  that  the  attestation  is 
in  doe  form  of  law,  is  sufficient  evidence 
under  the  act  of  congress  of  May  26th, 
1790,  to  sustain  an  action  upon  the  judg- 
ment in  this  State.  Thompson  v.  Man- 
rowy  1  Cal.  425. 

296.  A  claim  of  title  by  virtue  of  a 
sheriff's  deed  is  not  sufficient  without  prov- 
ing the  judgment  which  authorized  the 
sale.     Sullivan  v.  Bavis,  4  Cal.  292. 

297.  The  record  of  a  judgment  of  an- 
other State,  if  certified  in  conformity  with 
the  act  of  congress,  is  admissible  in  evi- 
dence in  this  State.  Parke  v.  Williaim,  7 
Cal.  249. 

298.  The  judgment  of  a  court  of  com- 
petent jurisdiction  directly  upon  the  points 
18,  as  a  plea,  a  bar,  and  as  evidence  con- 
clusive between  the  same  parties  upon  the 
same  matter  directly  in  another  court 
Lore  V.  Wahz,  7  Cal.  252. 

299.  Where  a  plaintiff  had  obtained 
judgment  in  another  court  for  a  quarter's 
rent  under  a  lease :  held,  that  in  an  ac- 
tion of  forcible  entry  for  nonpayment  of 
another  quarter's  rent,  under  the  same 
lease,  between  the  same  parties,  the  plaint- 
iff could  introduce  the  foimer  judgment 
as  evidence  on  all  the  points  identical  in 
the  two  cases.     lb, 

300.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plaintiffs' 
ditch,  the  defendants  denied  the  diversion, 
and  alleged  that  the  water  used  by  them 
was  used  by  agreement  between  the  Vol- 
cano Water  Company  and  themselves,  and 
came  from  their  reservoir.  On  the  trial 
the  plaintiffs  could  introduce  in  evidence 
the  judgment  wherein  the  right  to  the  use 
of  die  water  had  been  adjudged  between 
the  plaintiffs  and  the  Volcano  Water  Com- 
pany, and  parol  evidence  that  the  water 
used  was  tiie  same  in  controversy  in  that 
suit      Wahh  V.  Hams,  10  Cal.  392. 

301.  Where  the  surety  undertakes  that 
the  principal  shall  pay  any  judgment  to 
be  rendered,  etc.,  the  judgment  against  the 
principal  Is  conclusive  evidence  against 
the  surety.     Pico  v.  Webster,  14  Cal.  204. 

302.  But  in  case  of  official  bonds,  the 
sureties  undertake  in  general  terms  that 
the  principal  will  perform  his  official  du- 
ties, and  a  judgment  against  the  officer  in 
a  suit  to  which  they  were  not  parties  is 
not  evidence  against  them.     lb. 

303.  A  judgment  is  always  admissible 
as  evidence  of  its  rendition  when  that  fact 

32 


is  relevant,  but  not  as  proof  to  charge  a 
stranger  directly  by  its  operation.  lb, 
207. 

304.  Under  our  system,  the  judgment 
in  ejectment  is  only  conclusive  of  two 
points:  the  right  of  possession  in  the 
plaintiff,  and  the  occupation  of  the  defend- 
ant at  the  commencement  of  the  suit. 
Yount  V.  Howell,  14  Cal.  468. 

305.  A  verdict  found  on  any  fact  or  ti- 
tle distinctly  put  in  issue  is  conclusive  in 
another  action  between  the  same  parties 
or  their  privies  in  respect  of  the  same 
fact  or  title.    Kidd  v.  Laird,  15  Cal.  182. 

306.  Where  the  record  shows  that  suit 
was  brought  in  township  No.  4,  Sierra 
county ;  that  the  summons  was  served  by 
the  constable  of  that  township  in  township 
No.  3,  and  it  nowhere  appears  either  that 
the  defendant  was  a  resident  of  iownship 
No.  4,  or  a  nonresident  of  the  county,  or 
that  the  suit  was  within  any  of  the  other 
exceptions  of  the  statute,  (Wood's  Dig. 
232,  233)  the  judgment  rendered  is  void 
and  not  admissible  as  evidence  of  title  up- 
on a  sale  made  thereunder.  A  constable 
has  no  power  to  issue  process  out  of  his 
township.  Low  v.  Alexander,  15  Cal. 
301 ;  Fogg  v.  Clements,  16  Cal.  392. 

See  Judgment. 


5.  Notarial  Certificate, 

307.  By  the  fiflh  section  of  the  act  con- 
cemmg  notaries,  notes  are  made  protesta- 
ble,  and  by  the  tenth  section  the  protest  is 
evidence  of  demand  and  nonpayment  or 
nonacceptance.  Connelly  v.  Goodwin,  5 
Cal.  221. 

308.  A  certificate  from  the  notary's 
record  shall  be  prima  facie  evidence  of 
the  facts  therein  contained.  McFarland 
V.  Pico,  8  Cal.  636. 

309.  A  notarial  certificate  of  protest  of 
a  note  is  of  itself  presumptive  evidence 
that  the  notary  had  authority  from  the 
proper  parties  to  make  the  protest.  Gil- 
le^  V.  Neville,  14  Cal.  409. 

See  Notary. 


6.   Of  a  WiU. 
310.  Evidence  may  be  offered  to  prove 
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a  custom  that  no  more  than  two  witnesses 
were  necessary  to  the  validity  of  a  will. 
Panaud  v.  Jones^  1  Cal.  500. 

311.  Where  the  testator  and  witnesses 
to  a  will  are  dead,  proof  of  the  signature 
of  the  witnesses  and  of  the  testator  will 
be  sufficient  evidence  of  its  due  execution. 
Tevis  V.  Pitcher,  10  Cal.  478. 

See  Will. 


XIV.    Evidence  op  the  Execution 
OF  AN  Instrument. 

312.  The  siguature  to  a  bond  set  out  in 
the  complaint  should  be  proven  and  not 
deemed  admitted  by  the  answer,  which 
fails  to  deny  it  under  oath  when  the  de- 
fendants are  other  parties  than  those  who 
are  alleged  to  have  signed  the  instrument. 
Heath  v.  Lent,  1  Cal.  411. 

313.  To  admit  proof  of  the  handwriting 
of  a  witness  to  an  instrument  it  must  be 
shown  that  the  witness  is  beyond  the  ju- 
risdiction of  the  court,  and  that  he  could 
not  be  found  afler  diligent  search  for  him 
bad  been  made ;  that  his  absence  may  be 
inferred.    Powell  v.  Hendricks,  3  Cal.  430. 

314.  The  statute  of  1851  gives  to  pa- 
pers properly  recorded  the  like  effect  as 
the  originals,  but  it  does  not  dispense  with 
proof  of  execution.     Ih, 

315.  A  power  of  attoi*ney  not  affecting 
real  estate  is  not  required  to  be  recorded, 
and  the  fact  of  said  instrument  being  ac- 
knowledged and  recorded  does  not  author- 
ize it  to  be  read  in  evidence  without  proof 
of  its  execution.  Stevens  v.  Irwin,  12 
Cal.  308. 

31 6.  A  subscribing  witness  who  is  called 
to  prove  the  execution  of  the  instrument, 
who  testifies  that  it  was  signed  in  his  pres- 
ence to  the  best  of  his  recollection,  is  suf- 
ficient to  allow  it  to  be  read  in  evidence. 
McGarity  v.  Byington,  12  Cal.  430. 

317.  Where  a  subscribing  witness  to  a 
bill  of  sale  is  out  of  the  State,  and  the 
proof  is  that  witness  saw  subscribing  wit- 
ness put  his  name  to  it  and  saw  grantor  sign 
it  and  recognized  the  paper  from  hearing  it 
read,  not  being  able  to  read  himself,  and 
another  witness  testifies  that  the  signature 
of  the  subscribing  witness  is  in  his  hand- 
writing, this  is  sufficient  evidence  to  iden- 
tify the  paper  and  authorize  it  to  be  read 
in  evidence.    /& 


XV.  For  the  Production  of  an  Im- 

STRVMENT. 

318.  The  sufficiency  of  a  notice  to  the 
adverse  party  to  produce  on  trial  a  certain 
paper  in  his  possession,  is  a  question  of 
discretion  in  the  court  trying  the  case ;  and 
where  it  is  impossible  to  produce  the  paper 
between  the  time  of  giving  the  notice  and 
the  trial,  that  fact  should  be  made  to  ap- 
pear. Burke  v.  TcMe  Mountain  Water 
Co.,  12  Cal.  407. 

319.  Literal  accuracy  cannot  be  ex- 
pected in  the  description  given  in  the  no- 
tice of  a  paper  in  the  possession  of  the 
adverse  party ;  such  description  as  wiU 
apprise  a  man  of  ordinary  intelligence  of 
the  document  desired  is  sufficient.   lb.  408. 


XVI.  Of  Experts. 

320.  Evidence  showing  that  the  plaint- 
iff was  a  good  bookkeeper  was  proper  to 
be  submitted  to  the  jury,  to  enable  them 
to  form  an  estimate  of  the  damages  which 
the  plaintiff  had  probably  sustained  by 
reason  of  a  breach  of  passenger  contract, 
and  they  should  consider  the  probabilities 
of  his  procuring  a  situation  and  retaining 
it.  Yonge  v.  Padjic  Mail  S.  S.  Co.,  1 
CaL  355. 

321.  Where  plaintiff  undertook  to  prove 
the  value  of  his  services  in  going  twice  to 
Europe  to  negotiate  the  purchase  of  an 
estate,  but  it  was  not  shown  that  he  under- 
took these  voyages  at  the  request  of  the 
defendant  or  in  what  capacity  he  went : 
held,  that  the  court  erred  in  admitting  the 
testimony,  as  the  question  was  hypotheti- 
cal and  assumed  a  state  of  facts  not  in 
proof.     Dopman  v.  Hoherlin,  5  Cal.  414. 

322.  In  an  action  to  recover  the  value 
of  services  as  attorney  in  a  certain  suit,  it 
is  incompetent  to  prove  the  value  of  a 
plaintiff's  services  in  another  action.  Hart 
V.  Vidal,  6  Cal.  56. 

323.  A  witness  who  is  not  an  attorney 
is  incompetent  to  prove  the  value  of  an 
attorney's  services,     lb,  57. 

324.  The  opinions  of  a  person  not  an 
expert  are  not  evidence.  Reynolds  y. 
Jourdan,  6  CaL  111. 

325.  The  opinicms  of  witnesses  are  gen- 
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erally  admissible  only  when  they  relate  to 
matters  of  science  or  art,  or  to  skill  in 
some  profession  or  business.  Hastings  v. 
Steamer  Uncle  Sam,  10  Cal.  342. 

326.  Where  in  an  action  to  recover 
damages  occasioned  to  the  plaintiff  from 
his  detention  on  the  defendants'  vessel,  a 
witness  was  permitted  to  give  his  estimate 
of  the  value  of  plaintiff's  services  per  day, 
which  he  placed  as  high  as  one  hundred 
dollars,  and  stated  his  opinion  upon  the 
fact  that  plaintiff  was  a  speculator  and  had 
large  means,  and  frequently  made  from 
one  to  five  hundred  dollars  per  day :  held, 
that  the  testimony  was  inadmissible.    lb. 

See  Experts. 


XVII.  Of  a  Demand. 

327.  An  officer  attaching  goods  under 
civil  process  is  entitled  to  notice  of  the 
claim  of  a  third  party  to  the  goods,  and  a 
demand  for  them,  or  he  is  not  liable  in 
damages  to  such  party  for  such  seizure 
and  detention.  Taylor  v.  Seymour^  6  Cal. 
514;  Daumiel  v.  Garham,  6  Cal.  44; 
Killey  v.  ScanneU,  12  Cal.  75. 

328.  In  an  action  against  a  sheriff,  to 
recover  property  seized  or  its  value,  by  the 
owner,  it  is  necessary  that  the  plaintiff 
should  prove  affirmatively  notice  and  de- 
mand before  bringing  suit,  otherwise  he 
cannot  recover  in  such  action.  Killey  v. 
ScanntU,  12  Cal.  75. 

329.  To  sustain  an  action  on  an  account 
stated,  it  must  be  proven  there  was  a  de- 
mand in  favor  of  plaintiff  acceded  to  by 
defendant     Terry  v.  Sickks,  13  Cal.  429. 

See  Demand. 


XVIII.  In  Criminal  Cases. 

330.  Where  the  admission  or  confession 
of  a  party  is  resorted  to  as  evidence,  it  ia 
error  to  exclude  any  portion  of  it  made 
at  the  same  time  as  the  part  which  is  re- 
lated.    People  V.  Navis,  3  Cal.  106. 

331.  After  a  jury  retired  to  deliberate, 
they  returned  and  had  read  to  them  two 
depositions  of  witnesses  on  behalf  of  de- 
fendant while  he  was  absent :  held,  that 
defendant  being  on  trial  for  felony  had  a 


right  to  be  present,  and  this  reading  was 
error.     People  v.  Kohler,  5  Cal.  72. 

332.  Evidence  is  not  admissible  to  show 
for  what  purpose  a  shot-gun  with  which  the 
homicide  was  committed  was  loaded  and 
used ;  it  is  sufficient  that  it  was  unlawfully 
used.     People  v.  MilgcUe,  5  Cal.  128. 

333.  Proof  beyond  a  reasonable  doubt 
is  necessary  to  establish  a  fact  against  a 
prisoner ;  but  preponderating  proof  neces- 
sary to  satisfy  a  jury  of  a  fact  is  sufficient 
to  establish  the  fact  in  his  favor.   lb.  129. 

334.  It  is  not  sufficient  to  raise  a  doubt 
of  the  fact  of  extenuation,  even  though  it 
be  a  reasonable  doubt,  simply  because  it 
is  no  proof  of  the  fact.     lb, 

335.  Evidence  is  not  admissible  to 
prove  that  deceased  was  armed  and  the 
prisoner  was  so  cautioned,  unless  deceased 
made  threats  against  the  prisoner.     Ib» 

336.  Where  the  killing  is  admitted,  the 
presumption  of  guilt  arises  and  the  onus 
of  proof  is  laid  upon  the  prisoner  of  dis- 
proving the  guilt ;  this  cannot  be  done  by 
raising  a  doubt  in  the  minds  of  the  jury, 
but  by  establiiiihing  the  fact  by  preponder- 
ating proof.  People  v.  Milgate,  5  Cal. 
129;  People  v.  Stonecifer,  6  Cal.  410; 
People  V.  March,  6  Cal.  547. 

337.  Any  witness  may  be  introduced  in 
a  criminal  trial  by  consent  of  the  court, 
notwithstanding  he  was  not  before  the 
grand  jury,  subject  only  to  the  right  of  the 
prisoner  to  a  continuance  in  case  such  evi- 
dence should  operate  as  a  surprise  upon 
him.     People  v.  Freeland,  6  Cal.  98. 

338.  On  a  trial  for  rape,  where  the 
prosecutrix  is  the  only  witness,  evidence 
that  she  had  committed  individual  acts  of 
lewdness  with  other  men  is  admissible  as 
tending  to  disprove  the  allegations  of  free 
and  total  absence  of  assent  on  her  part. 
Pedple  V.  Benson^  6  Cal.  222. 

339.  No  case  of  rape  should  ever  go  to 
the  jury  on  the  sole  testimony  of  the  prose- 
cutrix, unsustained  by  facts  and  circum- 
stances corroborating  it,  without  the  court 
warning  them  of  the  danger  of  a  convic- 
tion on  such  testimony.     lb,  223. 

340.  On  the  trial  for  murder,  evidence 
of  a  difficulty  between  the  prisoner  and 
other  persons  connected  with  the  deceased, 
on  the  same  day,  prior  to  the  killing,  and 
at  which  the  deceased  w^as  not  present,  is 
admissible,  for  the  purpose  of  showing  a 
conspiracy  upon  the  part  of  the  prisoner 
and  others  against  the  deceased  and  oth 
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ers,  and  of  connecting  the  two  difficulties 
together.  People  \.  Stonecifer.  6  Cal.  410. 

341.  Insanity  of  the  prisoner,  at  the 
instant  of  the  commission  of  the  offense, 
can  only  be  established  by  evidence  tend- 
ing to  prove  that  he  was  insane  at  the 
same  period,  before  or  afterwards.  Peo- 
ple V.  March,  6  Cal.  547. 

842.  In  a  prosecution  for  assault  with 
intent  to  commit  murder,  where  the  prose- 
cuting witness  was  &iked,  on  cross-exami- 
nation, if  he  did  not  previous  to  the  as- 
sault buy  a  pistol  to  use  on  the  defendant, 
to  which  he  answered  "Yes;**  it  was  compe- 
tent for  the  prosecuting  attorney  to  ask  the 
witness  to  state  his  reasons  for  so  doing,  and 
his  answer  that  he  was  induced  to  do  so  by 
what  he  was  informed  by  a  third  person 
the  defendant  had  said,  was  competent  to 
show  the  motive  of  the  witness.  People 
v.  Shea,  8  Cal.  539. 

343.  When  the  record  states  that  it 
gives  "  in  substance  all  that  was  proven 
on  the  part  of  the  State,"  it  is  sufficient. 
The  facts,  as  proved,  being  given,  there  is 
no  necessity  of  setting  forth  the  testimony. 
People  V.  York,  9  Cal.  422. 

344.  Evidence  of  the  dying  declara- 
tions of  a  deceased  person  are  admissible, 
on  a  trial  for  murder,  on  the  ground  of 
necessity.     People  v.  Glenn,  10  Cal.  36. 

345.  The  verbal  declarations  of  the  de- 
ceased are  admissible  in  evidence,  where 
the  written  declarations,  signed  by  de- 
ceased, have  been  introduced,  or  their  ab- 
sence accounted  for.  Having  done  this,  it 
is  proper  to  admit  proof  of  the  fact,  that 
the  deceased  had,  at  different  times,  made 
the  same  statement.     lb,  37. 

346.  Where  the  inferior  court  excluded 
from  a  jury  evidence  of  threats  on  the 
part  of  the  deceased  against  the  life  of  the 
defendant,  and  the  record  does  not  show 
the  character  of  such  threats,  the  appel- 
late court  will  presume  that  such  proof  was 
properly  excluded.     Ih, 

347.  Where  W.,  R.  and  B.  were  in- 
dicted for  the  crime  of  murder,  the  indict- 
ment charging  all  the  parties  as  principals, 
but  in  the  statement  of  facts  constituting 
the  offense,  allefj^tng  that  the  fatal  blow 
was  struck  by  W.,  and  that  R.  and  B. 
stood  by  and  abetted,  W.  having  been  con- 
victed :  held,  that  the  record  of  W.'s  con- 
viction was  not  admissible  in  evidence,  on 
B.'s  trial,  for  any  purpose.  People  v. 
Bearss,  10  Cal.  70. 


348.  The  defendant  being  on  trial  fcnr 
the  crime  of  manslaughter,  in  killing  a 
trespasser,  offered  to  introduce  in  evidence 
a  deed  of  the  land  from  a  third  party  to 
defendant :  held,  that  such  proof  is  not 
admissible.    People  v.  Honshellj  10  Cal.  87. 

349.  In  a  criminal  case,  proof  of  state- 
ments made  by  defendant  must  be  by  the 
witness  himself,  and  not  by  a  written 
memorandum,  made  by  him  at  the  time, 
which  he  says  is  correct.  People  v.  JS?- 
yea,  14  Cal.  145. 

350.  Upon  a  trial  on  an  indictment  for 
an  attempt  to  contract  an  incestuous  mar- 
riage, something  more  must  be  shown 
than  mere  intention  to  contract  such  mar- 
riage. Preparation  for  the  attempt  indi- 
cates the  intention ;  but  between  this  and 
the  attempt  there  is  a  wide  difference. 
People  V.  Murray,  14  Cal.  160. 

351.  On  an  indictment  for  murder,  it 
appeared  that  the  prisoner  on  the  day  of 
the  killing  called  at  a  mill,  several  hun- 
dred yard^  from  where  deceased  was  kill- 
ed, and  borrowed  a  chisel — having  been 
previously  in  the  habit  of  borrowing  tools 
at  the  mill.  His  shirt  was  bloody,  and 
two  spots  of  skin  were  knocked  off  his  nose. 
Defendant's  counsel  asked  the  witness, 
"  Did  he  (prisoner)  state  how  he  came  by 
those  hurts  ?  If  so,  state  all  the  convet^ 
sation  then  and  there  between  you  two,  in 
respect  to  those  hurts,  and  his  errand 
there."  Objected  to  and  ruled  out :  held, 
that  there  was  no  error  in  the  ruling,  the 
declarations  not  appearing  to  have  any 
connection  with  the  offense  charged ;  that 
declarations  of  a  prisoner,  to  be  admissible 
as  part  of  the  res  gestse,  must  be  contem- 
poraneous with  the  main  fact  under  con- 
sideration, and  so  connected  with  it  as  to 
illustrate  its  character.  People  y.Wyman, 
15  Cal.  74. 

352.  Held,  further,  that  even  if  in  this 
case  such  declarations  were  improperij 
excluded,  the  prisoner  was  not  prejudiced, 
because  he  was  convicted  of  manslaughter 
only,  showing  that  the  jury  negatived  the 
idea  of  malice  and  premeditation.     Ih, 

353.  It  is  not  error  in  the  court,  in  a 
criminal  case,  to  charge  the  jury  to  give 
such  weight  to  the  de^ndant's  confession 
as  they  deem  it  entitled  to,  '^judging  &om 
the  circumstances  under  which  it  was 
given,  and  the  motives  which  would  nat- 
urally actuate  the  party  in  giving  it  C*  and 
that  they  might,  in  tiieir  discretion,  be- 
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lieve  a  part,  and  disbelieve  another  part  of 
such  confession.  People  v.  Wyman^  15 
Cal.  75. 

354.  Confessions  of  a  defendant  indicted 
for  larceny,  made  to  the  prosecutor  and 
owner  of  the  property  stolen,  upon  induce- 
ments held  out  by  him,  that  if  defendant 
would  disclose  his  confederates,  he  would 
use  his  influence  to  get  defendant  acquit- 
ted, are  not  admissible  in  evidence  against 
him.     People  v.  Smithy  15  Cal.  410. 

355.  Query.  Whether  there  is  any 
foundation  for  the  distinction  between  con- 
fessions induced  by  persons  who  have  no 
authority  or  control  over  the  prisoner,  and 
those  induced  by  persons  having  such  au- 
thority, as  constables,  prosecutors  and  the 
like.     Ih. 

356.  Indictment  for  murder.  Plea,  self 
defense.  Testimony  conflicting  a<9  to  facts 
oecurring  at  the  time  of  homicide.  M.,  a 
witness  for  prosecution,  testified  that  he 
was  present  August  24th,  at  a  difficulty 
between  defendant  and  deceased,  in  the 
course  of  which  defendant  discharged  a 
double  barreled  shot  gun  at  deceased,  who 
fell  forward ;  that  immediately  thereafter 
wilness  approached  deceased,  and  saw  ly- 
ing on  the  ground,  about  six  feet  forward 
of  him,  a  pistol,  which  witness  had  previ- 
ously seen  in  deceased's  possession.  Wit- 
ness then  detailed  the  circumstances  im- 
mediately connected  with  the  difficulty,  in 
which  he  himself,  armed  with  a  pistol,  took 
part  with  deceased  against  defendant ;  and 
then  stated  that  the  pistol  he  saw  lying  on 
the  ground,  deceased  borrowed  from  C. 
some  time  before  August  24th ;  that  C. 
had  given  the  pistol  to  deceased,  who  said 
he  would  clean  it ;  and  that  he  (witness) 
had  often,  since  then,  and  before  August 
24tb,  seen  the  pistol  in  deceased's  posses- 
sion. Defendant's  counsel  then  asked 
witness  this  question:  ^'At  the  time  C. 
gave  the  pistol  to  Sweeney  (deceased) 
was  anything  said  by  S.^  with  reference  to 
using  the  pistol  against  the  defendant" 
Objected  to  and  ruled  out  as  irrelevant  and 
incompetent,  unless  evidence  was  produced 
tending  to  show  that  the  thing  said  had 
come  to  the  knowledge  of  defendant:  held, 
that  the  court  erred;  that  the  evidence 
was  admissible ;  that  the  declaration  of 
deceased  made  at  the  time  of  procuring 
the  weapon  was  part  of  the  res  gestae,  and 
illustrative  of  the  transaction ;  that  it 
showed  the  purpose  for  which  the  weapon 


was  procured,  and  that  this  purpose  was 
an  item  of  proof  upon  the  question,  which 
of  the  two  parties  first  assaulted — this  be- 
ing the  point  to  which  the  testimony  was 
offered.     People  v.  Arnold^  15  Cal.  480. 

357.  The  mere  fact  that  one  man  threat- 
ens to  kill  another  does  not  justify  the  lat- 
ter in  killing  the  former.  The  threats 
must  be  show^n  to  have  been  communicated 
to  the  accused  before  they  are  admissible 
as  evidence  for  him  for  any  purpose — and 
then  the  effect  and  bearing  of  the  testi- 
mony should  be  explained  by  the  judge  to 
the  jury,  before  the  case  is  finally  submit- 
ted to  them.     Ih. 

358.  But  where  a  rencounter  occurs  be- 
tween two  persons,  one  of  whom  is  killed, 
and  the  witnesses  as  to  the  difficulty  differ, 
or  the  circumstances  are  equivocal  as  to 
which  one  of  the  two  commenced  the  affray, 
then  the  fact  that  one  of  the  parties  had 
previously  procured  a  weapon  for  the 
avowed  purpose  of  using  it  against  the 
other — the  weapon  being  found  at  the 
place  of  the  affray — is  a  circumstance 
tending  to  show  that  the  purpose  was  ful- 
filled, and  hence  is  proper  for  the  consid- 
eration of  the  jury.     Ih, 

859.  Grenerally,  when  the  fact  of  a  hom- 
icide is  shown,  defendant  must  show  by  a 
preponderance  of  testimony  that  the  kill- 
ing was  justifiable ;  but  this  rule  is  sub- 
ject to  the  qualification  that  where  the 
testimony  of  the  prosecution  leaves  a 
doubt  as  to  the  character  of  the  homicide 
— as  whether  justifiable  or  not — then  the 
benefit  of  the  doubt  is  given  to  the  pris- 
oner.    Ih,  481. 

360.  Defendant  killed  deceased  while 
he  was  in  the  act  of  injuring  a  raining 
claim.  On  the  trial,  defendant  offered  to 
show  that  he  was  the  owner,  and  in  the 
lawful  possession  of  said  claim  at  the  time 
of  the  killing.  The  court  refused  testi- 
mony to  this  point:  held,  that  defendant 
had  a  right  to  prove  his  ownership  of  the 
claim,  for  the  purpose  of  showing  his  men- 
tal condition,  the  motives  which  prompted 
his  action,  and  determining  the  character 
of  the  offense;  that  the  ownership  was 
part  of  the  res  gestaa,  and  should  have 
been  admitted,  subject  to  instructions  of 
the  court  as  to  its  legal  effect,  though  when 
admitted,  it  may  not  have  amounted  to  a 
justification.  People  v.  Cosiello^  15  Cal. 
353. 

361.  To  convict  a  defendant  of  larceny 
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upon  the  testimonj  of  an  accomplice,  to- 
gether with  corroborating  evidence,  the 
corroborating  evidence  must  connect  the 
defendant  with  the  offense  charged.  It  is 
not  sufficient  that  it  con*oborate  the  ac- 
complice as  to  the  fact  that  a  larceny  was 
committed.    People  yJEckert^  16  Cal.  112. 

362.  McB.,  the  accomplice,  swore  to  the 
larceny  by  the  defendant  The  court  in- 
structed the  jury,  '*  that  though  the  wit- 
ness McB.  was  impeached,  if  his  testimony 
was  corroborated  by  the  testimony  of  wit- 
nesses unimpeached,  they  were  bound  to 
believe  his  testimony :"  held,  that  the  in- 
struction was  wrong,  as  taking  from  the 
jury  their  right  to  judge  of  the  credibility 
of  all  the  statements  of  the  witness.     lb, 

363.  On  the  trial  upon  indictment  for 
murder,  the  only  witness  for  the  prosecu- 
tion who  saw  the  transaction  itself,  testi- 
fied in  substance,  that  he  and  Tung  Hoy 
met  a  large  number  of  their  countiymen, 
Chinese,  six  of  whom  took  them  out  into 
the  chapparal,  tied  him,  and  then  one  of 
the  Chinese  struck  Tung  Hoy  on  the  head 
with  a  sword,  another  pierced  him  in  the 
back,  when  he  fell,  and  witness  then  es- 
caped, itnd  has  never  since  seen  him.  The 
court  instructed  the  jury  that  if  the  evi- 
dence of  this  witness  were  true,  defend- 
ants were  guilty  of  murder  in  the  first  de- 
gree :  held,  that  the  court  eiTed  ;  that  such 
instruction  assumed  the  homicide,  which 
was  not  proven  by  the  witness.  People  v. 
Ah  Fung,  16  Cal.  138. 

364.  Defendant  owed  B.,  and  to  secure 
the  debt,  made  a  bill  of  sale  to  him  of  a 
wagon  and  team,  and  delivered  possession. 
Bill  of  sale  absolute  on  its  face ;  but  there 
fras  an  agreement  between  defendant  and 
B.,  that  B.  should  keep  the  property  until 
the  profits  thereof  had  paid  him  about 
$1,000,  or  until  he  had  been  otherwise 
paid,  when  the  property  was  to  be  deliv- 
ered back  to  defendant  Afler  this,  L.,  a 
teamster  of  B.,  was  directed  by  him  to 
drive  a  horse  and  mule  of  the  team  in  a 
wagon  to  a  mill  in  the  neighboi'hood.  L. 
drove  the  team  to  Sacramento  instead  of 
the  mill.  Creditors  of  defendant  there 
levy  on  the  wagon  and  animals.  Defend- 
ant is  indicted  for  larceny ;  and,  af\er 
proof  on  the  trial  seeking  to  connect  him 
with  driving  the  team  to  Sacramento,  and 
i\A  seizure  there,  he  offered  to  go  into  a 
statement  of  accounts  between  himself  and 
B.,  to  show  that  the  debt  to  B.  had  been 


paid  before  L.  took  the  property.  Ruled 
out,  on  the  ground  that  this  matter  ^  must 
be  settled  in  another  court : "  held,  that  the 
court  erred ;  that  the  facts  sought  to  be 
introduced  were  competent,  as  tending  to 
explain  the  transaction,  and  to  show  the 
intent  with  which  defendant  took  the  prop- 
erty, or  as  showing  whose  property  it  was, 
or  the  general  or  particular  title  to  it ;  that 
all  the  facts  connected  with  the  title  and 
the  taking  should  go  to  the  jury,  who  can 
try  the  question  whether  the  indebtedness 
has  been  paid.  People  v.  St4me,  16  Cal. 
371. 

365.  Larceny  is  compounded  of  the 
taking  and  carrying  away  and  the  feloni- 
ous intent  Whatever  has  a  legal  tend- 
ency to  show  the  intent  is  proper  evidence. 
Ih. 

See  Crimes  and  Criminal  Law. 


1.     Of  Character. 

366.  Evidence  of  character  can  only  be 
considered  in  relation  to  the  particular  crime 
charged,  in  cases  where  the  guilt  of  the  ac^ 
cused  is  doubtfuL  People  v.  BoberUy  6 
Cal.  217. 

367.  Evidence  of  character  can  be  given 
to  the  jury  as  to  the  whole  case,  and  not  on 
an  isolated  fact  People  v.  MilgaU^  5  Cal. 
130. 

368.  Evidence  of  good  character,  as  a 
defense  in  a  criminal  case,  should  be  re- 
stricted to  the  trial  of  character  which  is 
in  issue.     People  v.  Josephs,  7  Cal.  130. 

369.  Where  the  prosecuting  attorney 
was  allowed  by  the  court  to  ask  a  witness 
on  a  trial  for  murder  what  was  the  busi- 
ness of  the  prisoner,  under  the  objection 
of  the  latter  on  the  ground  of  irrelevancy: 
held,  that  where  the  record  did  not  con- 
tain all  the  evidence  given,  the  question 
must  be  presumed  to  be  relevant,  as  such 
might  of^en  be  proper.  People  v.  .Butler^ 
8  Cal.  440. 

370.  The  answer  of  witness  as  to  char- 
acter, that  prisoner  was  a  gambler,  cannot 
be  considered  an  injury  to  the  prisoner  at 
the  time  when  gambling  was  licensed  by 
law.     Jb, 

371.  The  rule  is  well  settled,  that  the 
reputation  of  the  deceased  cannot  be  given 
in  evidence  unless  at  the  least  the  circum- 
stances of  the  case  raises  a  doubt  in  r&- 
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gard  to  the  question  whether  the  prisoner 
acted  in  self  defense.     People  v.  Murray, 
10  Cal.  310. 
See  Character. 


XIX.  Evidence  to  Impeach  a  Wit- 
ness. 

372.  A  witness  who  is  called  to  im- 
peach another  may  answer  that  he  would 
not  believe  such  other  witness  on  oath. 
This  last  has  been  the  uniform  practice  in 
this  State,  and  no  injury  has  resulted  from 
such  practice.  Stevens  v.  Irwin,  12  Cal. 
308. 

373.  Where  a  witness  is  sought  to  be 
impeached  by  proof  of  contradictory  state- 
ments alleged  to  have  been  made  by  him, 
the  precise  matter  of  these  contradictions, 
and  the  time  and  place  of  the  contradictory 
statements  must  be  brought  to  the  knowl- 
edge of  the  witness  on  cross  examination. 
Baker  v.  Joseph,  16  Cal.  178. 

374.  And  this  rule  as  to  evidence  of 
contradictory  statements,  applies  equally 
to  evidence  of  declarations  or  acts  of  hos- 
tility or  ill  feeling  on  the  part  of  the  wit- 
ness. There  is  no  distinction  between  ad- 
mitting declarations  of  hostility  of  witness, 
by  way  of  impairing  the  force  of  his  tes- 
timony, and  admitting  contradictory  state- 
ments, so  far  as  this  rule  is  concerned.    Ib» 

375.  Where  the  objection  to  such  im- 
peaching evidence  was  general,  and  the 
court  excluded  the  testimony  without  as- 
signing any  reason,  the  supreme  court  will 
presume  in  favor  of  the  correctness  of  the 
action  of  the  court  below ;  and  the  appel- 
lant must  show  error  to  his  prejudice,  by 
patting  his  exception  in  the  proper  shape. 
lb. 

376.  To  impeach  the  testimony  of  F., 
a  witness  for  plaintiff,  by  showing  that  on 
a  former  occasion  he  had  sworn  different- 
ly, defendant  offered  in  evidence  a  state- 
noient  on  motion  for  a  new  trial  and  on  ap- 
peal, in  a  former  suit  between  the  parties, 
purporting  to  contain  all  the  evidence,  and 
agreed  to  as  correct  by  the  attorneys 
therein,  in  which  statement  there  appeared 
the  testimony  of  F.  on  the  trial:  held, 
that  the  statement  was  not  admissible; 
that  it  was  made  for  a  particular  purpose, 
and  was  not  proof  except  for  that  purpose 

-tainly  not  to  impeach  F.,  who  neither 


made  nor  signed  it. 
16  Cal.  ^39. 


Payne  v.  TreadweU, 


XX.  Presumptive  Evidence. 

377.  The  power  given  in  an  assign- 
ment to  sell  on  credit  is  presumptiviB  evi- 
dence of  a  fradulent  intent  to  hinder  and 
delay  creditors.  BiJUngs  v.  Billings,  2 
Cal.  113. 

378.  Although  the  question  of  fraudu- 
lent intent  is  made  a  question  of  fact  in 
all  cases,  yet  whenever  the  law  declares 
that  certain  indicia  are  conclusive  evi- 
dences of  fraud,  a  verdict  against  such 
conclusive  evidence  should  in  all  cases  be 
set  aside ;  but  where  the  facts  are  merely 
presumptive  evidence,  the  jury  may  find 
agunst  the  presumption,     fh, 

379.  A  check  is  presumptive  evidence 
of  payment  of  a  debt  due  and  not  of 
money  loaned.  Headley  v.  Reed,  2  Cal. 
324. 

380.  The  surrender  of  a  note  is  prima 
facie  evidence  of  its  payment,  but  may  be 
rebutted  by  testimony.  Smith  v.  Harper, 
5  Cal.  330. 

381.  Express  proof  is  not  required 
when  proof  is  charged  ;  it  may  be  inferred 
from  strong  presumptive  circumstances. 
McDaniel  v.  Bac(i,  2  Cal.  338. 

382.  Hearsay  information  of  the  death 
of  the  ancestor  of  plaintiff,  derived  from 
the  immediate  family  of  the  deceased,  is 
sufficient  prima  facie  to  establish  the  fact. 
Anderson  v.  Parker,  6  Cal.  200. 

383.  The  fact  that  the  business  was  un- 
suited  to  the  sex  of  a  sole  trader,  and  the 
employment  of  the  husband  therein,  would 
be  circumstantial  evidence  tending  to  es- 
tablish fraud,  but  not  conclusive  evidence 
of  it     GuUman  v.  Scannell,  7  Cal.  459. 

384.  In  case  of  an  absent  person  from 
whom  no  tidings  are  received,  the  pre- 
sumption of  life  ceases  at  the  end  of  seven 
years.     Ashhury  v.  Sanders,  8  Cal.  64. 

385.  To  shorten  this  time  there  must 
be  evidence  of  some  specific  peril  to  the 
life  of  the  individual.     Ih* 

386.  The  fact  that  a  fugitive  from  jus- 
tice had  not  been  heard  of  for  sixteen 
months,  and  that  he  was  a  passenger  on 
board  a  particular  vessel  bound  for  a  speci- 
fied port,  and  that  ndther  the  vessel  nor 
crew  had  ever  been  heard  from,  is  not  suf- 


504 


EVIDENCE. 


Newly  discovered  Evidence. — ^Evidence  on  Continuance. 


ficient  to  raise  a  legal  presumption  of  hie 
death.     Ih. 


XXI.  Newly  discovered  Evidence. 

887.  A  party  ought  not  to  relj  on  his 
own  single  and  unsupported  statement  on 
a  motion  for  a  new  trial  of  the  newly  dis- 
covered evidence,  but  should,  if  possible, 
procure  the  affidavits  of  the  persons  whose 
testimony  he  deems  material,  so  that  the 
court  may  be  satisfied  as  to  what  facts  they 
will  testify.     Rogers  v.  Huie,  1  Cal.  432. 

888.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
newly  discovered  evidence  should  be  fully 
set  forth,  or  the  motion  must  be  overruled. 
Perry  v.  Cochrane^  1  Cal.  180. 

389.  An  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence 
must  show  affirmatively  that  the  evidence 
is  new,  material  and  not  cumulative ;  that 
the  applicant  has  used  due  diligence  in 
preparing  the  case  for  trial,  and  that  the 
new  evidence  was  discovered  after  the 
trial,  and  will  be  important,  and  tend  to 
prove  facts  which  were  not  distinctly  in 
issue  on  the  trial  and  were  not  then  known 
or  investigated  by  proof.  JBartlett  v.  Hog' 
don,  3  Cal.  57 ;  Burritt  v.  Gibson^  3  Cal. 
399. 

890.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  should  not  have  been 
granted  where  such  evidence  is  merely 
cumulative,  and  is  that  of  a  witness  whose 
deposition  was  used  on  the  trial,  and  par- 
ticularly where  the  verdict  shows  he  was 
not  believed  at  first.  Gaven  v.  Dopman, 
5  Cal.  342. 

391.  In  a  suit  in  equity  for  relief 
against  a  judgment  at  law,  the  complain- 
ant will  not  be  entitled  to  relief  unless  the 
evidence  alleged  in  the  bill  to  be  newly 
discovered  evidence  appears  to  be  incon- 
trovertible and  conclusive.  BuekeUw  v. 
Chtpman,  5  Cal.  400. 

392.  An  affidavit  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is 
insufficient  when  it  appears  that  the  wit- 
nesses named  in  the  affidavit  are  residents 
of  San  Francisco,  and  it  does  not  appear 
that  this  testimony  could  not  with  reason- 
able diligence  have  been  procured  at  the 
time  of  trial.    Jacks  v.  Cooke,  6  Cal.  164. 

393.  In  cases  of  conflicting  evidence 


newly  discovered  evidence,  merely  camal- 
ative,  is  no  ground  for  a  new  trial.  Tay^ 
lor  V.  California  Stage  Co^  6  Cal.  230. 

894.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative,  and  going  to 
contradict  the  witnesses  of  the  other  party. 
Jjive  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  42. 

395.  It  is  not  good  ground  for  a  new 
trial  that  the  defendant  discovered  mate- 
rial testimony  at  too  late  a  period  to  pro- 
duce the  same  at  the  trial.  Berry  v.  Meiz^ 
ler,  7  CaL  418. 

396.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence, 
which  is  alleged  to  be  a  deed  recorded  in 
the  county  recorder's  office  a  year  before 
the  trial,  and  a  record  of  a  jud^ent  in  the 
same  court  in  which  the  cause  was  tried. 

Weimer  v.  Lowry,  11  Cal.  113. 

397.  On  a  motion  for  a  new  trial  of 
newly  discovered  evidence,  the  affidavit  of 
one  of  the  defendants  as  to  what  the  wit- 
ness will  testify  is  insufficient.  It  should 
be  accompanied  by  the  affidavit  of  the 
witness  himself;  and  if  that  cannot  be  ob- 
tained in  time,  additional  time  should  be 
applied  for.  Jenny  lAnd  Co^  v.  Bower^ 
11  CaL  199. 

398.  Motions  for  new  trial  on  the 
gi'ound  of  newly  discovered  evidence  re- 
garded  with  distrust  and  disfavor,  and  the 
Strictest  showing  of  diligence  and  all  other 
&cts  necessary  is  required.  This  is  espec- 
ially true  when  the  new  testimony  is  to 
impeach  a  witness  on  the  trial,  or  is  merely 
cumulative.  The  party  must  show  by  his 
own  affidavit  that  he  did  not  know  of  this 
evidence,  and  could  not  by  due  diligence 
have  obtained  it ;  the  affidavit  of  a  wit- 
ness is  not  sufficient.  (In  this  case  the 
party  himself  was  present.)  Baker  v. 
Joseph,  16  Cal.  180. 


XXII.  Evidence  on  Continuance. 

399.  A  defendant  applied  for  a  contin- 
uance to  enable  him  to  take  the  deposition 
of  a  witness  whose  evidence  would  be  of 
no  avail  in  his  defense,  and  in  which  he 
showed  no  diligence :  held,  that  the  appli- 
cation was  properly  rejected.  Ifawley  v. 
Stirling,  2  Cal.  473. 

400.  An  affidavit  for  a  continuance  on 
the  ground  of  absence  of  a  witness  should 
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state  that  the  testimony  wanted  is  not  sim- 
ply cumalative,  and  cannot  be  proven  by 
others,  and  that  the  application  is  not 
made  for  delay ;  the  character  of  the  dili- 
gence used  in  trying  to  obtain  the  attend- 
ance of  the  witness — whether  by  exhaust- 
ing the  process  of  the  law  or  otherwise — 
should  also  be  stated.  People  v.  Thamp' 
vniy  4  CaL  240 ;  People  v.  Quincy,  8  Cal. 
89 ;  Pierce  v.  Payne,  14  CaL  420. 

401.  Affidavits  for  continuance  should 
show  that  the  facts  expected  to  be  proved 
by  the  absent  witnesses  cannot  otherwise 
be  proven.    People  v.  Qutney,  8  Cal.  89. 

402.  Where  it  is  admitted,  for  the  pur- 
pose of  preventing  a  continuance,  that  the 
several  witnesses  named  would,  if  pres- 
ent, respectively  testify  as  stated  in  the 
affidavit,  and  that  their  testimony  should 
be  considered  as  actually  given  on  the 
trial  or  as  offered  and  overruled  by  the 
court  as  improper;  the  testimony  thus 
assumed  was  offered,  and  for  all  the  pur- 
poses of  this  case  must  be  deemed  as  ac- 
tually before  the  court.  Boggs  v.  Merced 
IHn.  Co.,  14  CaL  358. 

403.  An  affidavit  for  continuance  on  the 
ground  that  a  witness  is  absent  from  the 
State,  must  aver  that  the  party  cannot  to 
his  knowledge  prove  the  same  &cts  by  any 
other  witness.  Pierce  v.  Payne,  14  Cal. 
420. 

404.  An  affidavit  for  continuance,  on  the 
ground  that  a  witness  is  absent,  when  .the 
opposite  party  admits  that  the  witness 
would  testify  to  the  facts  set  forth,  is  evi- 
dence, but  not  conclusive  proof,  of  its  con- 
tents ;  it  must  be  regarded  only  as  a  depo- 
sition.   Elankman  v.  Vallefo,  15  CaL  645. 

See  Continuance. 


XXIII.  £yiDENC£  ON  New  Trial. 

405.  On  a  motion  for  a  new  trial  on  the 
ground  of  surprise  at  the  trial  by  the  non- 
attendance  of  witnesses,  the  affidavits,  in 
endeavoring  to  procure  the  attendance  of 
the  witnesses,  should  set  forth  that  reas- 
onable diligence  has  been  used  in  en- 
deavoring to  procure  the  attendance  of 
the  witnesses,  and  should  set  forth  particu- 
larly and  distinctly  the  facts  which  -the 
party  expects  to  prove  by  the  witnesses. 
Sogers  v.  JIuie,  1  Cal.  432. 

^6.  Surprise  at  the  testimony  of  a 


witness  called  by  the  adverse  party  is  no 
ground  for  a  new  trial,  it  not  appearing 
that  the  party  against  whom  the  testimony 
was  given  had  been  misled  by  previous 
statements  of  the  witness  as  to  what  he 
would  testify.  Taylor  v.  Calif omia  Stage 
Co.,  6  Cal.  230. 

407.  Mere  surprise  at  the  evidence 
given  by  the  witnesses  of  the  defendant  is 
not  sufficient  ground  for  granting  the  plaint- 
iff a  new  trial.  He  should  submit  to  a 
nonsuit,  and  not  take  his  chances  for  a 
verdict.  Live  Yankee  Co.  v.  Oregon  Co^ 
7  Cal.  42. 

408.  Where  the  evidence  is  insufficient, 
a  new  trial  should  be  granted.  Potter  v. 
Carney,  8  Cal.  574. 

409.  In  a  statement  for  a  new  trial  the 
evidence  may  be  simply  referred  to,  and 
need  not  be  set  out  in  the  statement  itself. 
Dickinson  v.  Van  Horn,  9  CaL  211. 

See  New  Trial. 


XXIV.  Depositions. 

410.  Notaries  public  are  by  law  enti- 
tled to  take  depositions  by  commission,  but 
cannot  exercise  the  plenary  powers  to 
compel  the  attendance  of  witnesses  by  at- 
tachment    McCann  v.  Beach,  2  Cal.  29. 

411.  All  the  requisitions  of  the  statute 
in  relation  to  the  taking  of  depositions  must 
be  strictly  complied  with,  being  in  deroga^ 
tion  of  the  common  law,  and  this  must  ap-* 
pear  upon  the  deposition  to  entitle  it  to 
admission.    Bye  v.  Bailey,  2  CaL  384. 

412.  There  is  nothing  in  the  statute 
which  requires  that  exception  to  deposi- 
tions shall  be  filed  before  the  time  of  trial. 
The  objection  can  be  made  at  any  time 
before  the  depositions  are  read  in  evi* 
dence.    Ih. 

413.  Proof  of  notice  to  take  a  deposi- 
tion, where  the  written  notice  was  defect-* 
ive,  was  held  good  when  made  by  parol, 
and  conforms  substantially  to  the  statute. 
Mills  V.  DunU^,  3  CaL  96. 

414.  A  motion  to  suppress  the  reading 
of  a  deposition,  before  the  case  in  which  it 
is  taken  is  put  upon  trial,  is  premature ; 
the  proper  time  to  object  to  such  deposi- 
tion is  when  it  is  offered  in  evidence  on 
the  trial.     Ih. 

415.  The  decision  of  such  motion  vests 
in  the  sound  discretion  of  the  court,  who 
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mast  decide  upon  the  sufficiency  of  such 
grounds  upon  which  such  motion  is  made. 
Ih. 

416.  Where  a  deposition  is  taken  ex 
parte,  though  after  notice,  and  the  witness 
is  therefore  not  subjected  to  a  cross-exam- 
ination, the  language  used  by  him  will  be 
suspiciously  regarded,  and  only  a  very  lit- 
eral interpretation  given  to  it.  Spring  v. 
Hill,  6  Cal.  18. 

417.  A  deposition  taken  before  an  ex- 
amining magistrate,  on  the  preliminary 
examination  of  a  person  charged  with  the 
commission  of  a  felony,  is  not  admissible 
on  the  trial,  because  the  magistrate  is  not 
authorized  or  required  to  take  it,  and  be- 
cause it  was  taken  before  the  defendant 
was  held  to  answer.  People  v.  Garrett^  6 
Cal.  204. 

418.  A  deposition  of  one  of  the  defend- 
ants, introduced  by  plaintiff  on  trial,  may 
be  introduced  by  the  defendants  on  a  new 
trial.     Turner  v.  Mcllhany,  8  Cal.  579. 

See  Depositions. 


XXV.  Cross  Examination. 

• 

419.  Where  a  witness  is  examined  on 
his  voit  dire  as  to  his  interest,  he  may  be 
cross  examined  as  to  his  interest.  Beach 
V.  Cavillaud,  2  Cal.  239. 

420.  In  a  case  of  collision,  after  the 
witness  had  testified  concerning  the  posi- 
tion of  the  vessels  and  the  character  of  the 
night,  he  was  asked  whether  a  vessel  on 
such  a  night  and  in  such  a  place  could  be 
seen  at  a  considerable  distance  from  a  ves- 
sel approaching  the  shore,  and  if  so,  how 
far :  held,  that  the  question  should  have 
been  allowed.  Innis  v.  Steamer  Senator^ 
4  Cal.  0. 

421.  A  witness  cannot  be  cross  exam- 
ined except  in  reference  to  matters  con- 
cerning which  he  has  been  examined  in 
chief.     Thomhurg  v.  Hand^  7  Cal.  561. 

422.  Cross  examination  cannot  go  be- 
yond the  subject  matter  of  the  evidence 
in  chief,  but  should  be  allowed  a  very  free 
range  within  it  Jackson  v.  Feather  River 
and  GibsanviUe  W.  Co.,  14  Cal.  23. 

423.  Action  for  damages  to  a  mining 
claim  by  overflow  and  leaking  from  de- 
fendants' ditch.  To  question  by  plaintiff 
to  one  of  his  witnesses :  ''  Did  you  ever 
see  water  splashing  over  the  flume  ?  "  he 


answered,  ^  Yes."  Defendants,  on  cross 
examination,  proposed  to  ask,  ^  Whose 
water  was  that  you  saw  splashing  over 
the  flume  ? "  held,  that  the  question  was 
proper,  even  though  it  went  to  the  owner- 
ship of  the  water.     lb, 

424.  That  the  overflow  or  breakage 
was  occasioned  not  by  the  acts  or  negli- 
gence of  the  defendants,  but  by  the  acts  or 
negligence  of  another,  was  matter  of  de- 
nial simply,  not  new  matter  of  defense,  to 
be  proved  only  when  defendants  opened 
their  case.     lb.  24. 

425.  When  defendant  on  cross  exami- 
nation of  plaintiff's  witness,  aims  to  dis- 
prove by  the  witness  the  very  case  the 
witness  himself  has  made,  the  rule  of  ex- 
cluding such  evidence,  until  defendant 
opens,  has  no  application.     lb. 


XXVI.  Conflicting  Evidencb. 

426.  The  finding  of  a  jury  or  court,  de- 
ciding upon  the  weight  of  testimony,  will 
not  be  reviewed  on  appeal  unless  such  find- 
ing be  impeached  for  fraud,  miscondact, 
mistake  or  improper  influences.  Payne 
V.  Jacobs^  1  Cal.  41. 

427.  The  verdict  of  a  jury  should  not 
be  disturbed  when  rendered  upon  a  ques- 
tion of  fact,  where  the  evidence  is  conflict- 
ing, and  where  no  rule  of  law  appears  to 
have  been  violated.  Johnson  v.  PendletoUy 
1  Cal.  133 ;  Happe  v.  RM,  1  Cal.  373 ; 
Vogan  v.  Barrier <,  1  Cal.  187 ;  Dwindle 
V.  BenriqueZf  1  Cal.  389 ;  Griswoid  y. 
Sharpe,  2  Cal.  23 ;  Duea  v.  Bear  River 
and  Auburn  W.SpM.  Co.,  5  Cal.  86 ;  Cbn- 
rog  V.  Flint,  5  Cal.  329  ;    White  v.  Todds' 

VaUey  Waier  Co.,  8  Cal.  444 ;  Scanndl  v. 
StrahU,  9  Cal.  177 ;  Weddle  v.  Start,  10 
Cal.  303 ;  Bensleg  v.  AiwiU,  12  Cal.  240 ; 
Ritter  v.  Stock,  12  Cal.  402;  McGarritg 
V.  Byington,  12  Cal.  432 ;  Visher  v.  Wdf- 
ster,  13  Cal.  60 ;  Stevens  v.  Irwin,  15  CaL 
504. 

428.  On  a  question  of  fraud,  where  there 
is  conflicting  evidence  which  was  proper  to 
have  been  submitted  to  a  jury  to  pass  upon, 
and  the  court  granted  a  nonsuit,  the 
appellate  court  in  determining  the  ques- 
tion of  nonsuit  will  presume  that  the  fraud 
was  not  proven.  Ledley  v.  HaySj  1  CaL 
161. 

429.  The  finding  of  a  referee  is  condus- 
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ive  on  the  facts,   where  the  evidence  is 
oonf  icting.     KnowlesY.  Jmty  13  Cal.  621. 

430.  Where  in  a  suit  for  conversion  by 
an  administrator,  the  complaint  averred 
the  facts  necessary  under  the  statute  to 
maintain  the  action,  and  the  action  denied 
the  facts ;  but  it  is  agreed  bj  counsel  that 
the  proof  is  conflicting ;  and  the  court  be- 
low instructed  the  jury,  that  if  they  be- 
fieTed  from  the  evidence  that  defendant 
did  receive  the  property  mentioned  in  the 
complaint,  belonging  to  the  estate  of  G., 
deceased,  and  converted  and  appropriated 
to  his  own  use,  and  refused  to  deliver  the 
same  when  demanded,  etc.,  they  will  find 
for  the  plaintiff;  audit  is  (>bjected  to  upon 
appeal  that  this  instruction  was  wrong,  be- 
cause it  ignores  all  reference  to  the  time 
of  the  alienation  by  defendant,  whether 
before  or  after  the  issuing  of  letters  of  ad- 
ministration upon  the  estate  of  deceased : 
held,  that  there  being  no  statements  of 
facts,  the  appellate  court  cannot  tell 
whether  there  was  any  discrepancy  in  the 
proof  as  to  the  time  of  alienation,  assum- 
ing that  there  was  such  alienation ;  and 
that  in  favor  of  the  judgment,  it  must  be 
presumed,  unless  there  be  direct  evidence 
to  the  contrary,  that  the  court  did  not  err 
in  giving  the  instruction  in  this  form,  for 
there  may  have  been  no  controversy  as  to 
the  time  of  alienation,  if  any  was  made, 
though  there  might  have  been  conflict  in 
the  proof  as  to  the  fact  of  alienation,  and 
this  the  court  left  to  the  jury.  Beckman 
V.  McKay,  14  Cal.  252. 

431.  In  suit  by  an  administrator  against 
defendant,  for  conversion  of  the  property 
of  the  estate,  under  the  one  hundred  and 
eleventh  section  of  the  statute  to  regulate 
the  settlement  of  estates,  the  proof  as  to 
the  right,  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  conflicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendiant,  and  refusal  by  him  to  surrender 
the  property,  charge  him  with  a  conver- 
sion.    Ih. 

432.  Whether  plaintiffs,  who  had  posted 
notices  claiming  the  water  of  a  certain 
river,  and  stating  their  intention  to  con- 
struct a  ditch  or  flume,  and  appropriate 
the  water  for  mining  purposes,  began  their 
surveys,  etc,  and  prosecuted  their  work 
to  completion  with  due  diligence,  as  against 
parties  attempting  subsequently  to  appro- 
priate the  water,  is  a  question  for  the  jury, 


and  their  verdict,  on  conflicting  testimony, 
will  be  conclusive.  Weaver  v.  £ureka 
Lake  Co.,  15  Cal.  274. 


XXVn.  Eyipence  Reviewed. 

433.  Unless  the  iUegal  evidence  could 
have  no  influence  upon  the  verdict,  the 
presumption  is  that  it  did  have  some 
weight  with  the  jury,  and  a  new  trial 
should  be  ordered.  SantiUan  v.  Motes,  1 
Cal.  93. 

434.  Where  a  special  contract  for  the 
performance  of  work  is  proven,  but  it  is 
also  shown  that  the  contract  has  been  de- 
viated from,  the  judgment  will  not  be  re- 
versed, on  tlie  ground  that  the  court  be- 
low admitted  testimony  as  to  the  value 
of  the  plaintiff's  services.  DeBoom  v. 
Priestly,  1  Cal.  207. 

435.  The  rejection  of  proper,  or  ad- 
mission of  improper  evidence,  if  it  could 
in  no  way  materially  affect  the  verdict, 
will  not  be  cause  to  set  the  same  aside. 
Persse  v.  Cole,  1  Cal.  370. 

436.  The  admission  of  improper  testi- 
mony is  no  ground  for  disturbing  a  verdict, 
where  it  is  evident  by  the  verdict  itself 
that  no  injury  was  done  thereby  to  the 
party  objecting  to  its  admission.  Priest 
V.  Union  Canal  Co.,  6  Cal.  171. 

437.  The  fact  of  the  appellants  having 
objected,  in  the  court  below,  to  the  intro- 
duction of  evidence  of  location  of  a  school 
land  warrant,  on  the  ground  that  it  was 
not  recorded  in  the  proper  oflice,  is  not 
sufficient  to  justify  the  appellate  court  in 
presuming  that  such  was  the  case,  when 
the  statement  on  appeal  contains  no  evi- 
dence of  the  fact  Nims  v.  Johnson,  7 
Cal.  113. 

438.  In  a  statement  on  appeal,  the  evi- 
dence, if  relied  upon,  must  be  set  out,  to 
enable  the  apellate  court  to  review  the 
facts.    Dickinson  v.  Van  Horn,  9  Cal.  211. 

439.  Where  the  evidence  is  not  set  out 
in  a  statement  on  appeal,  the  appellate 
court  will  presume  that  the  court  below 
had  good  reason  to  grant  or  refuse  a  new 
trial.  Dickinson  v.  Van  Horn,  9  Cal. 
211 ;  Peojfde  v.  T(yrk,  9  Cal.  422. 

440.  Minor  errors  in  the  rulings  of  the 
court,  and  the  admission  or  rejection  of 
evidence,  when  the  whole  case  is  before 
the  >Bupreme  court,  and  we  can  see  thai 
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DO  error  that  ought  to  change  the  result 
intervenes,  are  not  noticed  by  us.  Smith 
V.  Brannauj  13  Cal.  116. 

441.  The  appellate  court  will  not  re- 
view the  evidence  on  questions  of  fact,  and 
especially  in  cases  of  fraud,  where  the  re- 
sult depends  upon  various  considerations 
of  greater  or  less  force,  to  be  found  in  the 
conduct,  dealings  and  relations  of  the  par- 
tied,  and  various  circumstances,  tending 
with  more  or  less  directions,  to  prove  or 
repel  the  ascription  of  fraud.  Patrick  v. 
Montader,  13  CaL  441. 

442.  If  after  a  verdict  no  motion  be  made 
for  a  new  trial,  the  supreme  court  will  not 
review  the  testimony.  Liening  v.  Gould, 
13  Cal.  599. 

443.  In  an  equity  case  the  appellate 
court  will  not  review  the  evidence,  if  any 
proof  sustains  the  judgment.  Pfeiffer  v. 
Rif^n,  13  CaL  648. 

444.  Where  the  motion  for  new  trial, 
though  made,  does  not  appear  to  have 
been  acted  on,  the  appellate  court  will  not 
consider  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  Myers  v.  Case^y  14 
Cal.  543. 

445.  Where  a  verdict  is  supported  by 
any  evidene<e  at  all,  the  supreme  court  will 
not  review  an  order  of  the  court  of  origi- 
nal jurisdiction  refusing  a  new  trial,  unless 
the  order  is  manifestly  an  abuse  of  the 
legal  discretion  of  the  court.  Burnett  v. 
Whitesides,  15  Cal.  36;  Weaver  v.  Bur 
reka  Lake  Co.,  15  Cal.  273 ;  Stevens  v. 
Irwin,  15  Cal.  504. 

446.  Injury  is  presumed  from  evidence 
erroneonsly  admitted,  and  the  adverse 
party  must  clearly  show  that  no  injury  ac- 
crued, or  the  judgment  cannot  stand. 
•Grimei  v.  Fall,  15  CaL  66. 

447.  In  a  suit  to  recover  goods  on  the 
ground  of  fraud  in  the  vendee,  the  admis- 
sion of  evidence  that  he  was  insolvent  two 
months  after  the  purchase  is  not  sufficient 
to  reverse  the  judgment,  unless  it  is  clearly 
shown  that  the  evidence  was  irrelevant, 
and  injurious  to  the  party  objecting. 
CoghiU  V.  Boring,  15  Cal.  219. 

448.  Where  there  is  some  evidence  to 
support  the  verdict,  and  a  motion  for  new 
trial  is  overruled,  the  supreme  court  will 
not  interfere.  Baxter  v.  McKirday,  16 
CaL  77. 


1.   When  Insufficient,  ■ 

449.  Where  the  evidence  given  at  the 
trial  did  not  appear  to  be  fully  returned, 
and  there  appeared  to  have  been  no  ob- 
jection taken  to  its  insufficiency,  the  apel- 
late court  will  presume  that  sutficient  evi- 
dence of  a  proper  character  was  given  to 
warrant  the  finding  of  the  jury.  Bunt^ 
ing  V.  Beidenum,  1  Cal.  183. 

450.  The  appellate  court  will  not  af- 
firm a  judgment  where  the  verdict  is 
rendered  contrary  to  the  evidence.  Ae- 
quital  V.  OroweU,  1  Cal.  193. 

451.  The  appellate  court  will  decline  to 
review  the  facts  of  a  case,  unless  an  as- 
signment of  errors  shows  that  the  court 
below  refused  an  application  for  a  new 
trial,  made  on  the  ground  that  the  verdict 
was  contrary  to  t^be  evidence,  and  that 
only  on  appeal  from  the  refusal  to  grant  a 
new  triaL     Griswold  v.  Sharpe,  2  CaL  23. 

452.  Where  the  evidence  is  not  set  out 
in  a  bill  of  exceptions,  or  other  authentic 
form,  the  appellate  court  will  not  inquire 
into  the  correctness  of  instructions  given 
by  the  court  below,  considered  as  abstract 
questions  of  law.  People  v.  Ltifuente^  6 
CaL  202. 

453.  Courts  of  equity  will  not  interfere 
to  enjoin  a  judgment  not  manifestly  wron^ 
simply  because  of  a  defect  in  the  evidence. 
Pico  V.  Sunol,  6  Cal.  295. 

454.  Where  no  motion  for  a  new  trial 
is  made,  this  court  cannot  examine  the 
evidence  to  see  whether  it  warrants  the 
findings.    Covillaud  v.  Tanner,  7  Cal.  40. 

455.  The  appellate  court  will  not  dis- 
turb the  instructions  of  an  inferior  court 
to  the  jury  on  the  ground  that  there  was 
no  evidence  upon  which  to  base  them, 
when  there  was  some  evidence,  although 
it  may  have  been  slight.  Perlberg  t. 
Gorham,  10  Cal.  125. 

456.  To  justify  an  interference  with  the 
verdict  of  a  jury  in  a  criminal  action,  there 
must  be  an  absence  of  evidence  against 
the  prisoner,  or  a  decided  preponderance 
of  evidence  in  his  favor.  People  v.  Ah 
Log,  10  CaL  301. 

457.  The  judgment  in  a  cause  may  be 
reversed  on  the  ground  that  the  evidence 
did  not  justify  the  verdict.  Basterling  v. 
Power,  12  CaL  89. 

458.  On  motion  for  new  trial,  on  the 
sole  ground  that  the  verdict  is  not  bus- 
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tained  by  the  evidence,  the  court  below, 
in  passing  on  the  motion,  cannot  disregard 
anj  portion  of  the  evidence  before  the 
jury.  The  question  as  to  the  competency 
of  the  evidence  cannot  be  raised  on  such 
modon.  Me  Cloud  v.  ONeaU,  16  CaL  397. 

459.  A  verdict  obtained  upon  incompe- 
tent evidence  maj  be  set  aside ;  but  this 
cannot  be  done  if  the  evidence  were  ad- 
mitted without  objection,  nor  can  it  be 
done  upon  the  ground  that  effect  was  given 
to  the  evidence  by  the  jury,  even  if  ob- 
jected to.     Ih, 

460.  In  such  cases,  that  which  vitiates 
the  verdict  is  the  error  of  the  court  in 
admitting  the  evidence,  and  if  the  party 
seeking  to  set  aside  the  verdict  be  not  in 
position  to  take  advantage  of  this  error, 
he  cannot  object  that  the  evidence  was 
improperly  admitted.    Ih. 


XXYlll.  Evidence  of  Lost  Instru- 
ment. 

461.  Proof  of  the  loss  of  an  instrument 
is  generally  made  by  an  affidavit  ex  parte, 
and  is  not  required  to  be  made  in  court, 
nor  subject  to  the  same  rule  in  ordinary 
depositions.  Me  Conn  v.  Beaeh^  2  Cai.  29. 

462.  In  case  of  lost  instrument,  where 
no  copy  has  been  preserved,  it  is  not  to  be 
expected  that  witnesses  can  recite  its  con- 
tents word  for  word.  It  is  sufficient  if  in- 
telligent witnesses  who  have  read  and 
understood  the  paper  can  state  it  with 
precision.     Posten  v.  Hasettej  5  Cal.  469. 

463.  Proof  of  the  loss  of  receipts,  with- 
out proof  of  their  genuineness,  is  not  a 
sufficient  predicate  for  the  admission  of 
evidence  as  to  their  contents.  Reynolds  v. 
Jeurdan^  6  Cal.  112. 

464.  The  rule  is  well  settled,  that  a 
party  has  a  right  to  testify  in  his  own  foe- 
half  to  prove  the  loss  of  original  docu- 
ments, as  a  predicate  for  the  introduction 
of  secondary  evidence  to  prove  their  con- 
tents. CrTou  Valley  Quartz  G.  M,  Co.  v. 
SUtekhouse^  6  Cal.  414. 

465.  The  admission  of  secondary  evi- 
dence of  a  paper  alleged  to  have  been  lost, 
is  only  allowable  on  proof  of  a  bona  fide 
diligent  search  unsuccessfully  made  for  it 
in  the  place  where  it  was  most  likely  to  be 
found,  and  that  the  party  has  exhausted  in 
a  reasonable  degree  all  the  sources  of  in- 


formation and  means  of  discovery  naturally 
suggested  by  the  nature  of  the  case  and  ac- 
cessible to  the  party.  Folsom  v.  Seott^  6 
Cal.  461. 

466.  Mere  evidence  of  search  is  not 
sufficient^  for  the  search  may  not  have 
been  diligent.    Ih. 

467.  Evidence  that  the  library  and 
papers  of  the  party  were  destroyed  by 
fire,  except  a  few  papers,  accompanied  by 
evidence  of  search  for  the  particular  paper, 
is  insufficient,  for  the  paper  in  question 
may  be  one  of  those  saved  from  the  fire. 
Ih. 

468.  Where  all  the  records  of  a  former 
suit  have  been  destroyed  by  fire,  except 
the  judgment  book,  parol  evidence  of  the 
pleadings  and  issues  between  the  pailies 
is  admissible,  unless  the  party  offering  it 
introduces  at  the  same  time  a  certified 
copy  of  the  judgment.  Nims  v.  Johnson^ 
7  Cal.  113. 

469.  The  object  of  the  rule  of  law 
which  requires  the  production  of  the  best 
evidence  of  which  the  facts  sought  to  be 
established  are  susceptible,  is  the  pre- 
vention of  fraud ;  for  if  a  party  is  in  pos- 
session of  this  evidence  and  withholds  it-, 
and  seeks  to  substitute  inferior  evidence 
in  its  place,  the  presumption  naturally 
arises  that  the  better  evidence  is  withheld 
for  fraudulent  purposes,  which  its  produc- 
tion would  expose  and  defeat  Bagley  v. 
McMiMe,  9  Cal.  446. 

470.  It  is  not  a  matter  of  course  to 
allow  secondary  evidence  of  the  contents 
of  an  instrument  in  suit  upon  proof  of  its 
destruction.  If  the  destruction  was  the 
result  of  accident,  or  was  without  the 
agency  or  consent  of  the  owner,  such  evi- 
dence is  generally  admissible.  But  if  the 
destruction  was  voluntarily  and  deliber- 
ately made  by  the  owner,  or  with  his 
assent,  the  adndssibility  of  the  evidence 
will  depend  upon  the  cause  or  motive  of 
the  party  in  effecting  or  assenting  to  the 
destruction.    lb. 

471.  When  it  appears  that  this  better 
evidence  has  been  voluntarily  and  delib- 
erately destroyed,  the  same  presumption 
arises,  and  unless  met  and  overcome  by  a 
full  explanation  of  the  circumstances,  it 
becomes  conclusive  of  a  fraudulent  design, 
and  secondary  evidence  is  rejected.  Ih, 
447. 

472.  The  cause  of  motive  of  the  destruc- 
tion of  the  original  is,  then,  the  controlling 
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fact  which  must  determine  the  admissi- 
bilitj  of  this  evidence  in  such  cases.  Ih, ; 
Bagley  v.  Ecftm,  10  Cal.  148. 

473.  The  same  principle,  then,  which 
allows  the  parties  to  prove  by  their  own 
testimony  the  destruction,  must  necessarily 
allow  them  to  prove  all  such  facts  and  cir- 
cumstances as  are  requisite  to  the  intro- 
duction of  the  secondary  evidence.  Bag- 
ley  V.  McMicUe,  9  Cal.  448. 

474.  Upon  th^se  incidental  questions 
the  oath  of  parties  is  received,  and  its  ad- 
missibility, though  generally  placed  on  the 
ground  of  necessity  to  prevent  a  failure  of 
justice,  does  not  always  nor  even  mostly 
depend  upon  that  circumstance.  Bagley 
V.  Eaton,  10  Cal.  146. 

475.  In  this  State,  the  testimony  neces- 
sary as  a  predicate  for  secondary  evidence 
may  be  given  orally,  or  offered  by  affi- 
davit.    Ih.  147. 

476.  Whatever  may  have  been  the 
reason  originallj  assigned,  the  true  ground 
upon  which  the  testimony  of  parties  is  ad- 
mitted to  prove  the  destruction  of  written 
instruments  is,  that  the  testimony  relates 
to  matters  preliminary  and  incidental,  and 
is  addressed  solely  to  the  court,  and  does 
not  affect  the  issue  to  be  tried  by  the  jury. 
Ih, 

4ill.  It  is  within  the  discretion  of  the 
court,  after  hearing  the  affidavits  of  the 
loss  of  a-n  instrument,  to  require  the  oral 
examination  of  the  parties,  as  they  were 
present  at  the  trial,  in  relation  to  the  facts 
and  circumstances  detailed  by  them.  Ih, 
148. 

478.  Where  the  record  book  containing 
a  judgment  has  been  destroyed  by  fire, 
secondary  evidence  is  admissible  to  es- 
tablish the  fact  of  the  existence  of  such 
judgment  and  its  contents.  Ames  v.  Hay, 
12  Cal.  20. 

479.  In  an  action  of  ejectment,  where 
the  plaintiff  seeks  to  establish  the  loss  of  a 
deed  under  which  he  derives  title,  in 
order  to  lay  the  foundation  for  secondary 
evidence,  the  proof  of  search  by  the  agent 
or  attorney  in  fact  of  the  plaintiff,  and  in- 
quiry by  him  of  the  grantor,  is  insufficient, 
as  the  plaintiff  himself  might  have  pos- 
session or  conti*ol  of  the  original,  and  in 
the  absence  of  any  other  evidence  his 
affidavit  should  have  been  offered.  Fallon 
V.  Dougherty,  12  Cal.  105. 

480.  Where  the  original  records  of  a 
certain  district  have  been  destroyed  by 


fire,  and  the  miners,  by  a  resolution  sub- 
sequently passed,  required  the  claims  to  be 
recorded  in  a  new  book,  such  book  may 
be  admitted  in  evidence  on  the  trial  of  an 
ejectment  case  for  a  mining  claim,  to  show 
that  the  rules  of  vicinage  had  been  com- 
plied with.  McGarity  v.  ByingtOTij  12 
Cal.  430. 

481.  To  make  a  copy  of  an  unrecorded 
deed  evidence,  the  loss  of  the  original  be^ 
ing  shown,  the  testimony  of  the  subscrib- 
ing witnesses  to  the  deed,  if  such  there 
be,  should  be  had,  at  least  to  the  fiict  of 
the  execution  of  the  paper,  unless  they 
are  shown  to  be  without  the  jurisdiction  of 
the  court  Smith  v.  Brannany  13  Cal. 
115. 

482.  As  to  parol  evidence  to  prove  c<m- 
tents  of  instruments  destroyed  bj  fire. 
CoUter  V.  Corhett,  15  Cal.  186. 


XXIX.  Secondary  Evidence. 

488.  The  best  evidence  of  which  the 
case  is  susceptible  must  be  produced,  and 
a  failure  to  produce  such  evidence,  unless 
accounted  for,  raises  the  presumption  that 
there  is  something  behind  which  the  par- 
ty is  unwilling  to  disclose.  McCann  v. 
Beach,  2  Cal.  30. 

484.  Hearsay  and  irrelevant  testimony 
should  be  excluded  by  referees.  Ih  la 
Riva  V.  Berreyesa,  2  Cal.  196. 

485.  Hearsay  evidence,  even  with  re- 
gard to  boundaries  of  parishes  or  towns, 
is  only  received  where  such  boundary  is 
of  remote  antiquity,  and  query  if  ever  it 
should  be  received  to  affect  a  private  right. 
Vanderslice  v.  Hanks,  3  CaL  45. 

486.  If  the  payment  of  taxes  was  sought 
to  be  proven  in  order  to  show  no  abandon- 
ment of  the  premises,  the  evidence  of  the 
.tax  collector  would  be  better  than  the  tax 
receipt^  and  in  his  absence  only  would  the 
receipt  properly  proven  be  admissible. 
Powell  V.  Hendricks,  3  Cal.  430. 

487.  A  newspaper  copy  of  a  city  ordi- 
nance is  not  the  best  evidence,  although 
the  counsel  swore  to  a  search  for  the  orig- 
inal in  the  book  of  ordinances  handed  him 
by  the  keeper  of  the  archives.  The  keep- 
er himself  should  have  been  examined  as 
to  its  whereabouts,  to  lay  the  proper  pred- 
icate for  secondary  evidence.  Norris  v . 
RusseU,  5  Cal.  250. 
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4SS,  Evidence  of  a  notice  of  a  sale  for 
taxes  should  be  hj  the  notice  itself,  and 
secondarj  evidence  should  only  be  given 
when  they  have  exhausted  all  search  for 
the  notice.     lb,  251. 

489.  Secondary  evidence  must  always 
be  received  with  caution,  and  then  not  un- 
til every  means  is  shown  to  be  exhausted 
in  the  effort  to  procure  that  which  is  supe- 
rior. Norris  v.  Jitusell,  5  Cal.  251 ;  Peo- 
ple V.  Clxngan,  5  Cal.  890. 

490.  Receipts  executed  by  a  third  par- 
tf^  acknowledging  the  payment  of  money, 
are  but  secondary  evidence,  as  the  party 
executing  them  is  a  competent  witness  to 
prove  the  payments,  or  any  other  person 
who  saw  the  payments  made.  Ford  v. 
SmUk,  5  Cal.  314. 

491.  A  copy  of  a  mortgage  is  not  ad- 
missible in  evidence  where  the  absence  of 
the  original  is  not  accounted  for.  Ord  v. 
McKee,  5  Cal.  516. 

492.  Where  an  original  instrument 
proven  to  be  lost  has  been  recorded,  it  is 
error  to  admit  parol  evidence  of  its  con- 
tents, unless  the  failure  to  produce  the 
record  is  accounted  for.  Brotherton  v. 
Mart,  6  Cal.  488. 

493.  The  admission  of  hearsay  testimo- 
ny of  a  fact  admitted  by  both  parties  is 
not  error.  Williams  v.  Chadboume,  6  Cal. 
561. 

494.  The  act  of  March,  1851,  giving  to 
ec^ies  of  papers  from  the  county  record- 
er's office  the  like  effect  as  evidence  as 
originals,  does  not  dispense  with  the  pro- 
duction of  the  originals  if  they  can  be  ob- 
tained ;  it  merely  fixes  the  value  of  a  copy 
as  evidence,  when  it  is  necessary  to  be  in- 
troduced for  the  loss  of  the  original. 
Macy  V.  Goodivin^  6  Cal.  582. 

495.  Certified  copies  of  grants  made  by 
the  surveyor-general  of  the  United  States 
are  inadmissible  in  evidence,  unless  the 
absence  of  the  originals  be  accounted  for. 
Hendey  v.  Tarpeyy  7  Cal.  289. 

496.  Courts  of  this  State  are  not  bound 
to  take  official  notice  of  the  rules  adopted 
for  the  regulation  of  the  various  depart- 
ments of  the  federal  government,  or  those 
established  by  the  board  of  land  commis- 
sioners, or  surveyor-general  of  the  United 
States  for  CaUfomia,  to  permit  secondary 
evidence  of  statements  in  their  possession. 
Hendey  v.  Tarfey^  7  CaL  289 ;  BagUy  v. 
Eai<m^  10  Cal.  147. 

497.  Secondary  evidence  of  the  con- 


tents of  a  deed  or  grant  is  admissible 
where  the  possession  of  the  original  is 
traced  to  the  possession  of  a  party  not  in 
the  State.     Gordon  v.  Searing,  8  Cal.  50. 

498.  Where  parol  evidence  is  given  of 
certain  regulations  of  miners,  and  it  does 
not  appear  until  the  cross  examination  of 
the  witness  that  the  regulations  were  in 
writing,  the  proper  course  to  pursue,  if  any 
objection  is  taken  to.  the  evidence,  is  by 
motion  to  strike  it  out.  JCiler  v.  Kimball, 
10  Cal.  268. 

499.  If  a  party  permits  his  antagonist 
to  prove  a  fact  by  secondary  evidence,  he 
cannot  afterwards  object  that  it  was  not 
proven  by  the  best  Goode  v.  Smith,  13 
Cal.  84. 

500.  A  sworn  copy  or  exemplification 
of  the  originals  of  Mexican  archives  is 
evidence,  and  the  originals  ought  not  to 
be  removed  from  the  governmental  offices. 
Gregory  v.  McPherson,  13  Cal.  572. 

501.  Whenever  the  acts  of  public  offi- 
cers ai*e  authenticated  by  their  records,  the 
records  are  evidence  of  the- acts.     lb,  573. 

502.  Upon  the  proof,  therefore,  of  the 
existence  of  the  paper  in  the  proper  de- 
pository of  the  government,  the  law  per- 
mits evidence  of  a  copy  proven  to  have 
been  examined  with  the  original  and  found 
a  true  transcript.     lb.  574. 

503.  The  decrees  of  the  board  of  land 
commissioners  and  of  the  district  court  are 
not  indispensable  to  a  recovery  in  eject- 
ment on  a  grant,  but  are  admissible  and 
conclusive  against  the  government  and 
against  those  holding  by  its  license  or 
permission.     lb. 

504.  An  affidavit  by  a  party  to  the  suit, 
that  the  original  deed  ^  is  not  in  his  pos- 
session or  under  his  control "  is  sufficient 
to  admit  in  evidence  a  certified  copy  from 
the  recorder's  office,  the  deed  having  been 
properly  acknowledged  and  recorded  and 
the  grantor  being  a  third  person.  Skink' 
er  V.  Flohr,  13  Cal.  638. 

505.  A  bill  of  sale  of  a  mining  claim 
is  sufficiently  proven  when  the  hand- 
writing of  the  subscribing  witness,  who  is 
absent  from  the  State,  and  the  execution 
by  the  vendor  is  proven ;  and  this,  though 
the  subscribing  witness  was  in  the  State 
after  suit  instituted,  and  near  the  time  of 
trial,  and  plaintiff*  used  no  efforts  to  get 
the  testimony  of  the  witness  before  he  left 
the  State.  Jackson  v.  Feather  River  and 
GibsonviUe  W.  Co.,  14  Cal.  22. 
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506.  It  is  no  objection  to  such  bill  of 
sale  that  it  is  not  under  seal,  whatever 
m&j  be  the  effect  of  it  aft  evidence.     lb. 

507.  A  duly  certified  copy  of  a  Mexi- 
can grant  from  the  United  States  survey- 
or generaFs  office,  is  admissible  in  evi- 
dence against  the  objection  that  the  ab- 
sence of  the  original  is  not  accounted  for, 
but  it  is  admissible  only  when  the  origi- 
nal itself  would  be.  The  statute  simply 
removes  the  objection  to  the  copy  as  sec- 
ondary evidence.  NcUoma  W.  and  Af,  Co, 
V.  Clarkin,  14  Cal.  550. 

508.  A  certificate  of  the  surveyor  gen- 
eral that  the  paper  ^*  is  a  true  and  accu- 
rate copy "  of  a  docwnent  on  file  in  his 
office  is  sufficient  against  the  objection  that 
the  copy  is  not  duly  authenticated,  it  be- 
ing conceded  that  such  document  was  the 
-original  grant.     lb. 

509.  A  copy  of  a  muster  roll  of  United 
States  solders  is  not  admissible  in  evidence 
to  prove  a  man  to  be  a  soldier.  People  v. 
Biley,  15  CaL  49. 

510.  A  copy  of  a  notice  posted  on  a 
mining  claim  to  show  its  extent  is  not  ad- 
missible in  evidence  if  the  notice  itself  be 
attainable.  Such  evidence  is  secondary, 
and  is  admissible  only  upon  the  terms 
which  control  its  introduction  in  other  cas- 
es.    Lombardo  v.  Fergtison^  15  CaL  373. 

511.  The  deposition  of  a  surveyor  who 
ran  the  boundary  lines  of  a  grant,  taken 
in  one  action,  is  admissible  in  another  ac- 
tion between  different  parties,  as  hearsay 
evidence  upon  the  location  of  sudi  lines, 
after  his  death.  Morton  v.  Folffer,  15  Cal. 
278. 

512.  Hence  the  deposition  of  Vioget,  as 
to  the  position  of  the  southern  boundary 
<^  the  Sutter  grant,  ofiered  in  connection 
with  the  map  drawn  by  him,  is  admissible 
as  hearsay  evidence,  though  taken  in  an- 
other action  between  different  parties.  lb, 
282. 

513.  The  declarations — on  a  question  of 
boundary—of  a  deceased  person,  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was  at  the  time  free  from 
liny  interest  therein,  are  admissible,  wheth- 
er the  boundary  be  one  of  a  general  or 
public  interest,  or  be  one  between  the  es- 
tates of  private  proprietors,  and  their  ad- 
missibility cannot  be  affected  by  the  fact 
that  they  are  reduced  to  writing  and  were 
made  under  oadi  in  a  judicial  proceeding. 
n.  280- 


514.  Such  evidence  is  admis^ble  as 
hearsay  evidence  from  the  necessity  of  the 
ease,  which,  in  this  instance,  presents  itaelf 
with  peculiar  force.  The  survey  by  Vio- 
get was  made  in  1841,  when  the  vallej  of 
the  Sacramento  was  occupied  almost  ex- 
clusively by  roving  tribes  of  Indians,  tmd 
no  interest  was  felt  in  preserving,  on  the 
surfistoe  of  the  ground,  the  evidence  of  its 
lines.  At  that  time  there  were  no  white 
men,  nor  were  there  for  years  aAerwardsy 
to  question  Sutter^s  claim,  or  to  dispute  as 
to  its  boundaries.  Whatever  landmarks 
were  originally  made  must  have  soon  dis- 
appeared. Two  cities,  Sacramento  and 
Marysville,  one  of  them  the  second  in  pop- 
ulation in  the  State,  are  built  upon  the  land 
supposed  to  be  within  the  grant  to  Sutter; 
and  residents  of  these  cities,  and  occupiers 
of  land  lying  between  them — ^numbered 
by  thousands — ^have  taken  conveyances 
from  Sutter,  and  expended  their  money  in 
improvements,  relying  upon  the  survey 
and  map  of  Vioget  as  evidence  that  their 
property  is  within  the  grant  Morton  v. 
Folger,  15  Cal.  282. 

515.  Besides,  the  land  is  divided  into  a 
large  number  of  farms ;  and  the  doctrine 
is.  that  where  the  tract  originally  surveyed 
was  large,  and  was  subsequently  divided 
into  numerous  farms,  the  boundary  of  the 
original  tract  serving  as  a  boundary  of  the 
several  farms,  such  evidence  is  admitted 
on  principles  similar  to  those  which  relate 
to  the  boundaries  of  a  manor  or  pariah.  lb. 

516.  In  England,  such  evidence  is  con- 
fined to  showing  boundaries  of  parishes, 
manors,  and  the  like,  which  are  of  public 
interest,  and  is  not  allowed  to  establish  the 
boundary  of  a  private  estate,  unless  the 
matter  be  identical  with  that  of  a  public 
or  qtian  public  nature.     lb.  281. 

517.  Circumstances  under  which  the 
depositions  of  Vioget,  now  deceased,  as  to 
the  boundary  lines  of  the  Sutter  grant  are 
admissible,  stated.  ComvHtU  t.  Quiver^ 
16  CaL  429. 

518.  Morton  v.  Folger,  (15  Cal.  275) 
holding  the  declarations,  on  a  question  of 
boundary,  of  a  deceased  person  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was,  at  the  time,  free 
-from  any  interest  therein,  to  be  admissibley 
whether  the  boundary  were  one  of  general 
or  public  interest,  or  were  one  between 
the  estates  of  private  pioprietoi^  affimed. 
Ik  428. 
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519.  Ferris  v.  Cower,  (10  Cal.  589) 
kolding  that  the  map  or  plat  referred  to  in 
the  grant  to  Sutter  must  be  regarded,  for 
the  purpose  of  identifying  the  land,  as 
part  of  the  grant  itself;  that  the  descrip- 
tion giren  in  the  grant  was  to  be  taken  in 
connection  with  the  lines  marked  on  the 
map,  and  if  any  portion  was  to  be  rejected, 
reference  would  be  had  to  the  circum- 
stances under  which  the  grant  was  made, 
and  the  intention  of  the  parties,  and  to 
ascertain  these,  parol  evidence  was  ad- 
mifisible,  and  that  such  portions  would  be 
rejected,  and  such  construction  adopted, 
as  would  give  effect  to  that  intention,  af- 
firmed.    A  427. 


XXX.  Parol  Evidence. 
1.   To  Explain  a  Consideration. 

520.  Although  want  of,  or  illegality  of 
consideration  may  be  inquired  into  in  an 
action  upon  a  bill  or  note  between  the 
original  parties,  by  the  general  mercantile 
law,  the  maker  is  estopped  from  setting  up 
this  defense  where  the  securities  have 
passed  into  the  hands  of  innocent  third 
parties,  unless  made  void  by  statute. 
Haight  v.  Joyce,  2  Cal.  66 ;  Thome  v. 
Tonlz,  4  Cal.  323. 

521.  The  consideration  of  the  assign- 
ment of  a  personal  chattel  or  chose  in  ac- 
tion may  be  proven  by  parol,  and  a  differ- 
ent one  established  from  that  expressed  In 
the  instrument.  Bennett  v.  Solomon,  6 
Cal.    138. 

522.  Under  our  system,  a  mortgage  is  a 
mere  incident  to  the  debt  secured  by  it,  and 
as  the  consideration  for  endorsing  a  note 
can  be  gone  into  at  any  time,  there  can  be 
no  reason  for  adopting  a  more  stringent 
rule  as  to  the  assignment  of  the  mortgage 
securing  it.     lb. 

523.  As  to  instruments  under  seal  gen- 
erally, the  American  rule  seems  to  be,  that 
the  consideration  clause  in  a  deed  can  be 
explained  by  parol  proof,  at  least  where 
the  consideration  proven  is  of  the  same 
species  as  that  mentioned  in  the  instru- 
ment.    Ih. 

524.  The  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments 
is  done  away  with  by  our  statute,  and  the 

33 


consideration  of  a  sealed  bond  may  be  im- 
peached by  the  obligor  in  the  same  man- 
ner as  a  promissory  note  by  the  maker. 
Comstock  V.  Breed,  12  Cal.  288. 

525.  In  a  bill  of  sale  of  goods  sold  and 
delivered,  a  recital  that  the  consideration 
was  paid  is  only  prima  facie  evidence  of 
that  fact,  which  may  be  rebutted  or  ex- 
plained by  parol.  Cravens  v.  Dewey,  13 
Cal.  43. 


2.  To  Explain  a  Contract. 

526.  Where  a  special  contract  for  the 
performance  of  work  is  proven,  but  it  is 
also  shown  that  the  contract  has  been  de- 
viated from,  the  judgment  will  not  be  re- 
versed on  the  ground  that  the  court  below 
admitted  testimony  as  to  the  value  of  the 
plaintiff's  services.  DeBoom  v.  Priestly, 
1  Cal.  207. 

527.  Parol  evidence  is  inadmissible  to 
vary  the  terms  of  a  written  contract  Len' 
nard  v.  Viscker,  2  CaL  38 ;  Conner  v. 
Clark,  12  Cal.  170. 

528.  Parol  evidence  cannot  be  admitted 
to  alter  or  vary  the  terms  of  a  written 
contract,  nor  to  explain  its  terms,  if  the 
contract  itself  seems  to  express  the  inten- 
tion of  the  parties  with  sufficient  certainty. 
Johnson  V.  Carry,  2  Cal.  36. 

529.  The  custom  of  merchants  is  not 
admissible  in  evidence  to  vary  the  plain 
meaning  of  a  written  contract.  Corwin 
V.  Patch,  4  Cal.  204. 

530.  In  an  action  on  quantum  meruit, 
testimony  is  inadmissible  to  prove  that  the 
original  contract  has  been  changed  at  the 
request  of  the  defendant,  and  the  value  of 
the  extra  work  performed.  Mowry  v. 
Starbuck,  4  Cal.  275. 

531.  In  the  absence  of  any  ambiguity 
on  the  face  of  the  contract,  parol  evidence 
is  inadmissible  for  the  purpose  of  varying 
its  terms,  or  of  altering  the  liability  cre- 
ated by  it.     Ruiz  v.  Norton,  4  Cal.  358. 

532.  Parol  evidence  is  inadmissible  to 
vary  the  terms  of  a  written  contract,  so  as 
to  make  it  embrace  property  not  described 
therein.  Osborne  v.  Hendrickson,  1  Cal. 
285  ;  8  Cal.  32. 

533.  Where  in  a  suit  brought  by  a  mu- 
nicipal corporation  upon  a  contract  made 
under  an  ordinance,  the  defendant  offered 
to  prove  a  parol  change  in  the  contract. 
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which  the  court  refused  to  allow:  held,  not 
to  be  error,  as  the  change  in  the  contract 
could  only  be  by  ordinance.  City  of  Sac- 
ramento V.  Kirkf  7  Cal.  420. 

534.  Parol  evidence  of  the  contents  of 
a  written  contract  between  the  alleged 
husband  and  wife  to  live  together  without 
marriage  is  inadmissible,  except  aAer  due 
notice  to  produce  the  contract  and  refusal 
to  do  so,  but  it  is  admissible  simply  to 
prove  the  fact  that  a  writing  was  made 
in  reference  to  the  matter  in  controversy, 
without  stating  the  contents  of  the  same. 
Poole  v.  Gerrardj  9  Cal.  594. 

585.  But  where  such  evidence  is  offered 
simply  to  prove  a  fact  that  a  writing  was 
made  in  reference  to  the  matter  in  contro- 
versy, without  stating  the  contents  of  the 
same,  it  is  admissible.    lb.  595. 

536.  The  distinctions  between  patent 
and  latent  ambiguities  are  now  regarded 
as  intended  to  enable  the  court  to  distin- 
guish between  cases  curable  and  thof  e  of 
incurable  uncertainty ;  to  carry  the  aid  of 
evidence  as  fkr  as  it  can  go  without  mak- 
ing for  the  parties  what  they  did  not  make 
for  themselves.  Brannan  v.  Menek^  10 
Cal.  106. 

537.  Parol  evidence  is  sometimes  ad- 
missible to  explain,  but  not  to  contradict 
or  vary  the  terms  of  a  written  contract ; 
then  if  words  be  ambiguous,  its  meaning 
may  be  gathered  from  contemporaneous 
facts  which  intrinsic  testimony  establishes. 
Brannan  v.  Mestck,  10  Cal.  106;  Jenny 
lAnd  Co.  V.  Bower ^  11  Cal.  198. 

538.  Parol  evidence  is  perfectly  legiti- 
mate to  ascertain  the  meaning  attached  to 
words,  when  words  are  used  in  various 
senses.  Jenny  Lind  Co.  v.  Bowery  11 
Cal.  198. 

539.  Where  a  party  signs  a  promissory 
note  with  the  addition  to  his  name  of  the 
word  trustee,  he  is  personally  liable ;  nor 
can  evidence  be  admitted  to  show  that  at 
the  time  of  the  execution  of  the  note  there 
was  n  parol  agreement  that  he  should  not 
be  personally  liable,  but  the  note  was  to 
be  paid  out  of  a  trust  fund.  Cornier  v. 
dark,  12  Cal.  171. 

540.  A  court  of  equity  will  release 
against  mistakes  as  well  as  fraud  in  a  deed 
or  contract  in  writing,  and  parol  evidence 
is  admissible  to  show  it  if  denied  in  the  an- 
swer. WagenbUut  v.  Wathbumy  12  Cal. 
212. 

541.  In  a  bill  of  sale  of  goods  sold  and 


delivered,  a  recital  that  the  consideration 
was  paid  is  only  prima  facie  evidence  of 
that  fact,  which  may  be  rebutted  or  ex- 
olained  by  parol.  Craven*  v.  Dewey j  13 
Cal.  43. 

542.  Plaintiff  assigns  to  defendant,  Sep- 
tember 22d,  two  shares  of  stock  in  a  min- 
ing company,  stating  in  the  asgignmeDt,  ''I 
authorize  the  transfer  to  him,  (defendant) 
with  all  the  dividends  made  ailer  the 
morning  of  the  twenty-third  of  Septem- 
ber." Both  parties  expected  a  diyidend 
on  Monday,  the  twenty-second.  The  trus- 
tees did  not,  in  fact,  declare  dividends 
until  between  noon  and  one  o'clock  on 
Tuesday:  held,  that  the  dividends  be- 
longed to  plaintiff;  and  that  parol  evidence 
was  admissible  to  explain  the  transaction, 
and  point  its  meaning.  BrewtUr  y.  Zo- 
Oirop,  15  Cal.  23. 

543.  A  receipt  acknowledging  payment 
of  a  debt,  whether  in  money  or  some  other 
medium,  may  be  explained  or  contradicted 
by  parol.     Hawley  v.  Bader^  15  CaL  46w 

544.  In  suit  on  an  account,  against  B. 
&  S.,  as  a  firm,  a  receipt  to  B.  akme, 
signed  by  plaintiffs,  ^  in  full  for  aect's  and 
demands  due  us  at  this  date,"  was  offered 
in  evidence  by  B.,  S.  having  made  default, 
together  with  parol  proof  that  the  receipt 
was  intended  to  embrace  the  account  sued 
on :  held,  that  the  parol  proof  was  admis- 
sible ;  that  the  term  ^  all  accounts,"  may 
be  shown  to  cover  firm  as  well  as  personal 
indebtedness.     Ih. 

545.  Parol  proof  of  a  written  contract 
and  assignment  thereof  in  writing,  is  not 
admissible  so  as  to  charge  the  assignee 
without  notice  to  produce  the  original  and 
accounting  for  its  loss.  Grime$  y.  FiJlj 
15  Cal.  65. 

546.  When  a  note  on  its  face  draws  two 
and  a  half  per  cent,  per  month  interest, 
parol  evidence  is  inadmissible  to  prove 
that  from  a  certain  time  the  interest  had 
been  reduced,  by  a  verbal  agreement  be- 
tween the  parties,  to  one  and  a  half  per 
cent,  per  month.  Interest  beyond  the 
statutory  rate  cannot  be  established  by  pa- 
rol.    Adler  v.  Friedman^  16  Cal.  140. 

547.  Parol  evidence  is  admissible  to 
establish  a  new  and  distinct  agreement 
upon  a  new  consideration,  which  takes  the 
place  of  and  is  a  substitute  for  the  old.  In 
the  latter  case,  however,  it  must  appear 
that  the  old  agreement  is  rescinded  and 
abandoned,  and  it  is  not  competent  to  show 
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bj  f)arol  the  incorporation  of  new  terms 
and  conditions.  It  is  obvious,  too,  that  the 
new  agreement  must  be  valid  in  itself,  and 
sach  as  maj  be  made  the  basis  of  an  ac- 
tion,   lb. 


3.  To  Explain  an  Instrument, 

548.  A  deed  is  void  on  account  of  pa- 
t^it  ambiguity  which  cannot  be  cured  hj 
parol  evidence,  where  the  land  intended  to 
be  conveyed  in  the  instrument  is  insuffi- 
ciently described.  Mesick  v.  Sunderland^ 
6  Cal.  312. 

549.  The  law  requires  that  the  convey- 
ance of  land  shall  be  in  writing,  but  it  is 
not  guilty  of  the  solecism  of  permitting  or 
providing  that  the  land,  to  which  the  title 
passed,  may  vest  in  parol,  nor  need  not  be 
in  writing.     Ih, 

550.  Where  the  deed  to  the  trustee, 
and  his  covenant  of  warranty,  were  given 
in  evidence  to  support  the  objection  to  his 
competency,  by  which  it  appeared  that  the 
land  was  conveyed  to  him  absolutely,  and 
that  he  had  conveyed  a  part,  with  a  cov- 
enant of  warranty ;  but  it  appeared  from 
his  examination  on  his  voir  dire  that  the 
tmat  existed  by  parol  and  that  he  really 
had  no  interest  therein,  and  was  indemni- 
fied against  loss  by  his  warranty :  held, 
Uiat  the  question  as  to  the  admissibility  of 
such  parol  evidence  to  contradict  or  vary 
the  terms  of  the  instrument  under  seal, 
could  only  properly  arise  in  a  suit  between 
the  trustee  and  cestui  que  trust,  upon  a 
denial  of  trust  by  the  grantee,  and  that  for 
the  purpose  of  the  examination  the  evi- 
dence on  the  voir  dire  is  admissible.  A- 
raka  v.  CoMtro,  6  Cal.  358. 

551.  Parol  evidence  of  a  deed  is  ad- 
miasible  to  prove  the  consideration  for  the 
agreement  to  pay  a  note  was  the  convey- 
ance of  the  land.  Palmer  v.  Trippj  8 
CaL97. 

552.  Parol  evidence  of  the  existence  of 
a  debt  intended  to  be  secured  by  mortgage 
is  admissible.  Shaver  v.  Bear  River  and 
Aulmm  W.  ^  M.  Co^  10  Cal.  401. 

553.  The  evidence  of  the  circumstances 
under  which  a  deed  was  executed  is  ad- 
missible beyond  question.  The  circum- 
•taaoea  place  the  court  in  the  position  of 
Che  parties,  and  enable  it  to  interpret  intel- 
ligently the  language  used  by  them.  Stan- 
%  ▼«  Green,  12  CaL  162. 


554.  A  court  of  equity  will  relieve 
against  mistake  as  well  as  fraud  in  a  deed 
or  contract  in  writing ;  and  parol  evidence 
is  admissible  to  show,  if  it  be  denied  in  the 
answer.  Wagenhlaet  v.  Washhumy  12  Cal. 
212. 

555.  Where  a  mistake  appears  upon 
the  face  of  the  instrument  itself  courts  of 
equity  will  correct  the  mistake  without 
evidence  aliunde.     Ih. 

556.  Parol  evidence  is  admissible  in 
equity  to  show  that  a  deed  absolute  upon 
its  face  was  intended  as  a  mortgage. 
Pierce  v.  EoUnBon,  13  Cal.  125 ;  over- 
ruling Lee  V.  Evans,  8  Cal.  434 ;  Low  v. 
Evans,  9  Cal.  548. 

557.  Evidence  of  the  circumstances  and 
relations  which  created  a  mortgage  of  a 
deed  absolute  is  admitted  not  for  the  pur- 
pose of  contradicting  or  varying  the  deed, 
but  to  establish  an  equity  superior  to  its 
terms.  Pierce  t»  Eolnnson,  13  Cal.  125, 
131. 

558.  The  rule  which  refuses  the  admis- 
sion of  parol  evidence  to  contradict  or 
vary  written  instruments  is  directed  to  the 
language  employed  by  the  parties,  which 
cannot  be  qualified,  but  must  be  left  to 
speak  for  itself.     76. 126. 

559.  There  is  no  error  in  permitting  a 
mistake  in  the  recital  of  a  bond,  to  be  ex- 
plained and  corrected  by  parol  evidence. 
Palmer  Y.  Vance,  13  CaL  556. 

560.  Parol  evidence  is  admissible  to 
prove  that  a  deed,  absolute  upon  its  face, 
was  intended  as  a  mortgage  to  secure  the 
payment  of  the  purchase  money  named. 
People  V.  Irwin,  14  Cal.  435. 

561.  Parol  evidence  is  admissible  to 
show  that  a  conveyance  or  assignment, 
absolute  on  its  face,  was  intended  as  a 
mortgage.  Johnson  v.  Sherman,  15  Cal. 
291. 

562.  Such  evidence  is  admissible  not  to 
vary  the  language  of  the  instrument,  but 
to  explain  the  character  of  the  transac- 
tion ;  not  to  ascertain  the  meaning  of  the 
terms  of  the  instrument,  but  to  show  the 
purpose  for  which  the  instrument  was 
given.    Ih. 

563.  Parol  evidence  is  admissible  not 
only  as  between  the  parties  to  the  instru- 
ment, but  where  thiid  persons  were  con- 
cerned, if  no  trust  or  confidence  had  been 
reposed  upon  the  absolute  form  of  the  in- 
strument^ and  they  had  not  been  thereby 
misled.    Ih.  293. 
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564.  If  a  conyejance  from  a  son  to  his 
father  did  not  express  the  consideration 
for  which  it  was  given,  but  acknowledged 
the  pajment  of  a  nominal  consideration  in 
money,  parol  evidence  would  be  inadmis- 
sible to  establish  the  trust  in  favor  of  the 
son.  Huss  V.  Mebius,  16  Cal.  355. 


EXCEPTION. 

1.  It  devolves  upon  the  plaintiff,  on  the 
settlement  of  the  bill,  to  see  that  all  the 
evidence  material  for  him  in  sustaining 
the  decision  complained  of  is  inserted  in 
the  bill  of  exceptions.  Ringgold  v.  IFaven, 
1  Cal.  115 ;  People  v.  Lafuente^  6  Cal. 
202. 

2.  Where  there  has  been  no  objection 
raised  or  exception  taken  to  the  insuffi- 
ciency of  the  evidence,  this  court  would 
presume  that  sufficient  evidence  of  a 
proper  character  was  given  to  warrant 
the  verdict.  Bunting  v.  Beideman,  1  Cal. 
182. 

3.  If  a  party  desires  to  bring  the  rul- 
ings of  a  district  judge,  during  the  pro- 
gress of  the  trial,  under  review  in  the  ap- 
pellate court,  he  must  make  out  a  state- 
ment of  facts,  or  a  bill  of  exceptions. 
Gunter  v.  Geary^  1  Cal.  464. 

4.  The  proper  mode  of  reserving  ques- 
tions of  law  arising  upon  the  facts,  is  to 
ask  the  court  to  decide  the  law  as  counsel 
may  desire,  and  upon  a  refusal,  to  have  it 
noted  in  the  bill  of  exceptions.  Griswold 
V.  Sharpe,  2  Cal.  23. 

5.  The  report  of  a  referee  should  be 
taken  advantage  of  by  filing  written  ob- 
jections to  the  entry  of  judgments  thereon, 
or  by  a  motion  for  a  new  trial  setting 
forth  the  alleged  error.  Porter  v.  Bar- 
Kng,  2  Cal.  73. 

6.  If  there  be  no  exception  in  the  re- 
port showing  that  the  referee  erred  in 
fact^  and  the  rule  of  law  by  which  he  ar- 
rived at  his  conclusions  be  not  disclosed, 
the  court  cannot  distrust  the  report,  and 
an  order  granting  a  new  trial  in  such  case 
will  not  be  reversed.  Tgson  v.  Wells,  2 
CaL130. 

7.  Exceptions  must  be  taken  to  the 
rulings  of  a  referee  during  the  trial,  and 
oertified  by  him.     lb. 


8.  If  the  report  of  a  referee  is  not  made 
immediately  after  the  close  of  the  testi- 
mony, it  is  deemed  excepted  to.  Headley 
v.  Reed,  2  Cal.  325. 

9.  There  is  nothing  in  the  statute  which 
requires  that  exceptions  to  depositions 
shall  be  filed  before  the  time  of  triaL  The 
objection  can  be  made  at  any  time  before 
they  are  read  in  evidence.  Dye  v.  BaL" 
leg,  2  Cal.  384. 

10.  Errors  which  are  relied  upon  most 
be  set  forth  clearly  and  affirmatively. 
Rale  V.  WelU,  3  Cal.  151. 

11.  The  sole  object  of  a  bill  of  excep- 
tions is  to  make  a  record  of  the  special 
action  of  the  court  of  what  is  not  Tec<Md 
by  the  general  law.  But  that  which  is 
a  record  already,  cannot  receive  any 
higher  degree  of  sanction  by  being  made 
record  a  second  time.  Parsons  v.  Davit, 
3  Cal.  425. 

12.  It  is  not  necessary  to  embodj  mat- 
ter of  record  in  a  bill  of  exceptions.  John- 
son V.  Sepulveda,  5  Cal.  151. 

13.  An  appeal  can  be  heard  upon  a  MU 
of  exceptions  taken  at  the  trial,  if  signed 
by  the  judge.     lb. 

14.  Courts  will  require  an  objection  to 
the  sufficiency  of  evidence  to  be  made  at 
the  time  the  same  is  offisred  to  be  intro- 
duced, so  that  a  party  may  have  the  op- 
portunity of  supplying  the  necessary  evi- 
dence.    Goodcue  V.  West,  5  Cal.  341. 

15.  Errors  cannot  be  relied  on  in  an  ap- 
pellate court,  which  are  not  taken  advan- 
tage of  and  excepted  to  in  the  court  be^ 
low.  Morgan  v.  Hugg,  5  Cal.  410 ;  Co- 
villaud  V.  Tanner,  7  Cal.  89 ;  Potter  v. 
Carney,  8  CaL  574. 

16.  A  trial  before  a  referee  shoold  be 
conducted  in  the  same  manner  as  before  a 
court,  and  the  evidence  should  be  <!mbod- 
ied  in  a  bill  of  exceptions  and  certified 
by  the  referee.  Goodrich  v.  City  o/Ma- 
rysville,  5  Cal.  431 ;  Phelps  y.  Peabody,  7 
Cal.  52. 

17.  Exceptions  to  the  admissibility  of  a 
deed  in  evidence  must  be  taken  advan- 
ta^  of  at  nisi  prius.  Posten  v.  Rassette, 
5  Cal.  468 ;  Pearson  v.  Snodgrass,  5  CaL 
479. 

18.  Affidavits  as  to  the  incompetency 
of  a  juror  must  be  embodied  in  a  bill  of 
exceptions  to  be  reviewed  by  the  appel- 
late court  People  v.  Stoneei/er,  6  OaL  41 1. 

19.  The  fact  that  a  bill  of  exceptions 
was  not  signed  until  more  than  ten  days 
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after  the  trial,  cannot  defeat  a  party's  right 
to  appeal.     People  v.  Martin,  6  Cal.  478. 

20.  A  general  objection  to  the  admissi- 
bility of  evidence  is  insufficient  People 
y.  Apple,  7  Cal.  290 ;  Kiler  v.  Kimball,  12 
Gal.  268 ;  Martin  ▼.  Travers,  12  Cal.  245. 

21.  A  party  cannot  take  his  chances  for 
a  verdict  on  instructions  given  or  refused 
without  exceptions  taken,  and  then  afler 
verdict  except  to  the  action  of  the  court 
upon  motion  for  a  new  trial  Letter  v. 
Putney,  7  Cal.  423. 

22.  Where  no  exception  is  taken  to  the 
order  of  the  court  below  overruling  a 
motioa  to  set  aside  the  judgment  and 
quash  the  execution,  such  order  cannot  be 
reviewed  by  this  court.  Smith  v.  Curtis, 
7  CaL  587. 

23.  In  an  application  for  a  mandamus, 
to  compel  a  district  judge  to  sign  a  bill  of 
exceptions,  which  the  relator  alleges  he 
refuses  to  do,  and  where  the  district  judge, 
in  his  answer,  avers  that  he  has  signed  a 
true  bill  of  exceptions,  and  the  one  pre- 
sented by  the  relator  is  not  a  true  bill :  held, 
that  the  relator  is  not  entitled  to  a  jury  to 
try  the  issue,  whether  it  is  correct  or  not. 
People  V.  Judge  of  the  Tenth  Judicial 
District,  9  Cal.  20. 

24.  Where  the  deposition  of  a  witness 
is  taken,  objections  to  his  competency 
must  be  taken  at  the  time,  and  not  re- 
served till  the  trial,  or  they  will  be  deemed 
waived.     Jones  v.  Love,  9  Cal.  71. 

25.  When  the  referee  excludes  proper 
'  testimony,  or  admits  improper  evidence, 

or  does  any  other  act  materially  affecting 
the  rights  of  either  party  during  the  pro- 
gress of  the  trial  before  him,  then  such 
party  should  except,  and  see  that  the 
exception  is  truly  stated  in  the  report. 
Branger  v.  Chevalier,  9  Cal.  362. 

26.  The  granting  of  a  nonsuit  on  the 
&ets  is  a  question  of  law,  and  if  the  proper 
exceptions  be  taken,  may  be  reviewed  on 
app^  without  motion  for  a  new  trial. 
Vravens  v.  Dewey,  13  Cal.  42. 

27.  Where  no  grounds  or  reasons  are 
stated,  on  motions  for  nonsuit  and  new 
trial,  and  no  exceptions  taken  to  instruc- 
tions of  the  court,  errors  cannot  be  as- 
signed.    Holverstol  v.  Bughy,  13  Cal.  44. 

28.  For  an  error  of  law  excepted  to, 
an  appeal  lies  without  motion  for  a  new 
triaL     Rice  v.  Gashirie,  13  Cal.  54. 

29.  When  it  appears  from  a  bill  of  ex- 
ceptions, signed  by  the  judge,  that  the 


motion  for  a  new  trial  was  heard  on  state* 
ment,  counter  statement  and  affidavit,  it 
cannot  be  objected  that  the  statement  was 
not  settled.  Williams  v.  Gregory,  9  CaL 
76. 

30.  If  a  party  permits  his  antagonist  to 
prove  a  fact  by  secondary  evidence,  he 
cannot  afterwards  object  that  it  was  not 
proven  by  the  best  Goode  v.  Smith,  13 
Cal.  84. 

31.  It  has  been  the  practice,  on  appeal, 
to  examine  the  case  only  upon  the  errors 
assigned  by  the  appellant,  and  not  to  look 
into  the  exceptions  taken  by  respondent. 
Jackson  V.  Feather  River  and  CrihsonviUe 
W.  Co.,  14  Cal.  21 ;  Seaward  v.  MaloUe, 
15  Cal.  307. 

32.  Where  there  is  no  bill  of  exceptions 
and  no  statement,  the  ruling  of  the  court 
upon  questions  of  law  during  the  trial 
cannot  be  sought  from  the  evidence  as 
taken  down  by  the  clerk,  neither  from  the 
act  of  1850  nor  1851.  Castro  v.  Armesti, 
14  Cal.  38. 

33.  A  certificate  of  the  judge  who  tried 
the  cause,  made  eight  years  after  the  trial, 
that  he  believed  the  exceptions  taken  were 
correctly  noted  in  the  clerk's  minutes  of 
the  evidence,  cannot  supply  the  place  of 
a  bill  of  exceptions.     lb.  39. 

34.  A  statement  and  bill  of  exceptions 
in  the  statute  on  the  subject  of  appeal 
mean  the  same  thing.  People  v.  Lee,  14 
Cal.  510. 

35.  When  the  judge  cannot  be  found, 
the  proposed  statement  or  bill  in  a  crimi- 
nal case  may  be  delivered  to  the  clerk  of 
the  court  for  him,  the  clerk's  office  being 
the  proper  place  for  the  deposit  of  the  pa- 
pers for  the  judge  in  his  absence  from  his 
chambers.  The  clerk  should  minute  on 
the  document  the  date  of  its  receipt,  and 
hand  it  to  the  judge  at  the  earliest  conven- 
ient opportunity.     lb.  512. 

36.  Where  plaintiffs  having  excepted  to 
the  ruling  of  the  c^ourt  excluding  certain 
evidence  take,  in  consequence  of  such  rul- 
ing, a  nonsuit,  with  leave  to  move  to  set  it 
aside,  they  do  not  waive  any  of  their 
rights  as  to  the  exceptions  taken.  Objec- 
tions to  the  introduction  of  evidence  con- 
fined on  appeal  to  the  grounds  taken  be* 
low.  Natoma  W.  and  M.  Co.  v  Clarkin, 
14  Cal.  549. 

37.  An  exception,  showing  that  the 
court  ruled  out  the  proffered  statements  of 
the  vendor  of  personal  property,  subse- 
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quentf  to  his  sale,  without  showing  what 
the  statements  were,  is  insufficient  The 
exception  must  show  the  statements  to 
have  some  pertinency  to  the  matters  in 
issue.     Gohn  y.  MiUfard,  15  Cal.  52. 

38.  Where  instructions  to  the  jury  are 
not  excepted  to  at  the  time  they  are  given 
or  ,  refused,  and  a  motion  for  new  trial  is 
made  for  error  in  giving  and  refusing  such 
instructions,  they  cannot  he  considered  on 
appeal  from  the  order  denying  the  motion. 
Collier  V.  Corbett,  15  Cal.  186. 

39.  An  objection  that  the  court  below 
directed  the  jury  to  find  specially  as  to  a 
particular  fact  comes  too  late,  if  made  in 
the  supreme  court  for  the  first  time,  it  not 
appearing  that  the  party  objecting  was  in- 
jured by  the  direction.     People  v.  Chu 

Quong,  15  Cal.  333. 

40.  In  ejectment,  the  court  having  ad- 
mitted in  evidence,  as  sufficiently  proven, 
the  mesne  conveyance  through  which 
plaintiff  traced  title — the  defendants  be- 
ing mere  trespassers— charged  the  jury 
that  "the  written  evidence  of  title,  to- 
gether with  the  admissions  of  the  parties, 
authorized  them  to  find  for  plaintiff,  since 
the  execution  of  the  papers  had  been 
passed  upon  by  the  court :  **  held,  to  be  no 
objection  to  this  instruction  that  it  does 
not  leave  the  execution  and  delivery  of 
the  conveyance  to  the  jury ;  that  the  suffi- 
ciency of  their  execution  was  a  matter 
addressed  solely  to  the  court,  and  that — 
no  question  being  raised  during  the  trial 
as  to  their  delivery,  and  no  evidence  be- 
ing offered  to  rebut  the  presumption  of 
delivery  arising  from  their  possession  by 
plaintiff — the  instruction  amounted  only 
to  an  announcement  of  the  law  as  to  the 
effect  of  the  conveyance  and  of  the  ad- 
mission of  the  defendants:  held,  further, 
that  if  it  had  been  objected  to  this  instruc- 
tion that  it  took  from  the  jury  the  question 
of  damages  for  rents  and  profits,  the  ob- 
jection would  have  been  tenable  ;  but  that^ 
no  such  objection  being  taken,  the  point 
must  be  regarded  as  waived,  although  the 

.   jury  awarded  such  damages.      &ark  v. 
Barrett,  15  Cal.  372. 

41.  An  objection  that  one  of  the  counts 
in  a  complaint  is  an  equitable  cause  of  ac- 
tion, and  should  not  be  tried  by  a  jury, 
must  be  taken  at  the  time,  and  cannot  be 
urged  on  appeal  if  not  so  taken.  Baker 
v.  Joseph,  16  Cal.  177. 

42.  Where  the  objection  to  impeaching 


evidence  was  general,  and  the  court  ex- 
cluded the  testimony  without  assigning 
any  reaaon,  the  supreme  court  will  pre- 
sume in  favor  of  the  correctness  of  the 
action  of  the  court  below ;  and  the  appel- 
lant must  show  error  to  his  prejudice  by 
putting  his  exceptions  in  the  proper  shape. 
lb.  179. 

43.  If  exceptions  to  the  rulings  below 
be  not  taken  at  the  time,  they  cannot  be 
urged  on  appeal.  Mc  Cartney  v.  Fitz  Hen- 
ry, 16  Cal.  186. 

44.  Where  the  court  below  charged  the 
jury,  among  other  things,  that  if  they 
found  for  plaintiff,  he  was  entitled  to  re- 
cover the  value  of  the  use  and  occapatiofi 
from  October,  1853— a  period  long  ante- 
rior to  the  commencement  of  the  action, 
the  complaint  not  containing  any  aver- 
ment as  to  the  time  when  plaintiff's  title 
accrued  or  existed,  etc. — and  the  defend- 
ant excepted  generally  to  all  of  the  chai^ 
and  followed  this  general  exception  up  by 
a  specification  of  certain  portions  of  the 
charge  to  which  his  exception  was  partie- 
ularly  directed:  held,  that  this  general 
exception  did  not  cover  the  charge  as  to 
damages.  Payne  v.  TreadweU,  IB  CaL 
248.       * 

See  Assignment  of  EaBORSy  Ap- 
peal, IV,  V. 
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I.   In  GENERAt.. 

1.  The  facts  upon  whidi  a  judgment  of 
fraud  is  found  must  appear  afiirmativelj 
in  a  judgment,  in  order  to  authorize  an 
arrest  on  final  process.  Matoon  v.  Eder, 
6  Cal.  60. 

2.  A  confession  of  judgment  to  a  bona 
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Me  creditor,  and  the  issuance  of  execu- 
tion and  making  a  levy  under  the  same 
by  the  judgment  debtor  without  the  knowl- 
edge of  the  judgment  creditor,  done  witli 
the  knowledge  that  another  creditor  is 
about  to  attach,  and  for  the  purpose  of  de- 
feating his  attachment,  is  void  as  to  the 
attaching  creditors.  Ryan  y.  Dafy^  6  Cal. 
239. 

3.  An  execution  can  only  be  issued  upon 
a  judgment  obtained  before  a  justice  of  the 
peace^  within  five  years  afler  the  entry  of 
the  jud^rment.    White  v.  Clarkj  8  Cal.  513. 

4.  Where  an  appellant  failed  to  perfect 
hia  appeal  bond  by  justification  of  his 
mretiee,  it  was  error  for  the  judge  of  the 
court  to  make  an  order  of  supersedeas 
ataying  the  execution.  Mokelumne  Hill 
Canal  ^  Mi  Go.  v.  Woodbuty,  10  Cal.  188. 

5.  A  mandamus  will  not  lie  against  the 
clerk  of  the  district  court  to  compel  him 
lo  issue  execution  on  a  money  judgment 
rendered  in  the  court  of  which  he  is  clerk. 
The  remedy  is  on  his  bond.  Goodwin  v. 
Giazery  10  Cal.  333  ;  JdUler  v.  Sanderson, 
10  Cal.  490. 

6.  Where  an  execution  on  a  judgment 
for  money  is  not  stayed  by  the  statutory 
undertaking  on  appeal,  a  sale  may  be  had 
under  the  execution,  and  the  i*ights  of 
purchasers  are  in  no  respect  affected  by 
the  subsequent  reversal  of  the  judgment. 
Farmer  v.  Eogers,  10  Cal.  335. 

7.  An  execution  must  be  wan*anted  by 
the  judgment.  If  it  exceeds  the  judgment, 
it  has  no  validity.  Davis  v.  Robinson^  10 
CaL  412. 

8.  To  authorize  an  arrest  upon  execu- 
tion agunst  a  defendant  on  a  judgment 
recovered,  the  fraud  must  be  tdleged  in 
the  complaint,  and  passed  upon  by  the 
jury,  and  stated  in  the  judgment.     lb, 

9.  T.  commenced  suit  against  J.  by  at- 
tachment ;  the  writ  was  levied  upon  certain 
personal  property  by  the  plaintiff  H.  as 
sheriff.  M.  J.,  wife  of  J.,  claimed  the  prop- 
erty as  a  sole  trader,  and  brought  her  action 
of  replevin  for  the  property,  and  obtained 
possession  of  the  same  by  the  delivery  of  an 
undertaking  as  required  by  section  one 
hundred  and  two  of  the  code.  The  under- 
taking was  executed  by  defendant  R.  &  S. 
The  replevin  suit  was  decided  February 
5th,  1855,  in  favor  of  H.  T.  obtained  a 
judgment  in  the  attachment  suit  against  J. 
November  30th,  1854.  On  the  18th  of 
February,  1855,  executions  in  favor  of 


other  creditors  of  J.  coming  into  the  hands 
of  H.  as  sheriff,  he  levied  them  on  the 
t^ame  property,  and  subsequently  sold  the 
property  and  paid  the  proceeds  into  court. 
H.  then  brought  this  suit  against  the  sure- 
ties in  the  replevin  bond :  held,  that  the 
lien  of  T.'s  attachment  continued  after  the 
replevy  of  the  goods  by  M.  J.  Hufit  v. 
Robinson,  11  Cal.  277. 

10.  Where  a  sheriff,  having  an  execu- 
tion against  S.  &  M.,  levied  it  upon  certain 
goods,  the  property  of  S.  &  M.,  placed 
them  in  the  hands  of  W.  as  keeper,  and 
subsequently  the  execution  was  quashed; 
and  between  that  time  and  the  issue  and 
levy  of  a  new  execution,  W.,  who  still 
remained  in  possession  of  the  good^,  pur- 
chased the  goods  of  S.  &  M. :  held,  that 
such  purchase  is  valid,  and  vested  the 
property  in  W.  Wellington  v.  Sedgwick, 
12  Cal.  475. 

11.  Where  the  property  seized  by  a 
sheriff  is  in  the  possession  of  a  stranger  to 
the  execution,  it  is  not  sufficient  as  a  jus- 
tification of  the  seizure  to  prove  the  exe- 
cution only ;  the  judgment  upon  which  it 
was  issued  should  also  be  proved.  Paige 
V.  aNeal,  12  Cal.  495. 

12.  In  an  action  on  an  attachment  re- 
lease bond,  execution  against  the  judgment 
debtor  is  not  a  condition  precedent  to  suit 
on  the  bond.  Palmer  v.  Vance,  13  Cal. 
557. 

13.  The  improper  issuance  of  a  second 
execution  is  no  ground  for  equitable  inter- 
ference. Such  irregularities  must  be  cor- 
rected by  the  court  issuing  the  writ. 
Gregory  v.  Ford,  14  CaL  143. 

14.  Relief  against  a  judgment  obtained 
against  an  insolvent  previous  to  his  dis- 
charge may  also  be  granted  by  a  perpetual 
stay  of  execution,  or  by  setting  it  aside,  or 
by  any  other  order  requisite  to  protect  the 
rights  of  the  parties.  Imlay  v.  Carpentier, 
14  Cal.  177. 

15.  Where  the  sheriff  or  constable 
seizes  the  property  of  one  man  under  an 
execution  against  another,  he  is  a  tres- 
passer, and  liable   on   his   official  bond. 

Van  Pelt  v.  Littler,  14  Cal.  200. 

16.  The  one  hundred  and  forty-first  sec- 
tion of  the  act  regulating  estates  of  deceased 
persons  applies  only  to  money  judgmenUs, 
or  to  such  portions  of  other  judgments  as 
require  for  their  satisfaction  execution 
against  the  general  property  of  the  de- 
ceased. Cornell  v.  Buckdew,  14  Cal.  641. 
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17.  The  provision  of  the  code  authoriz- 
ing the  supreme  court,  on  the  reversal  or 
modification  of  the  judgment  or  order  be- 
low, to  make  restitution  of  the  property 
and  rights  lost  by  the  erroneous  judgment 
or  order,  does  not  exclude  the  lower  court 
from  exercising  the  same  power.  Rey- 
nolds V.  Harrisy  14  Cal  677. 

18.  Plaintiff  sues  the  sheriff  for  seizing 
certain  chattels  claimed  by  plaintiff.  De- 
fendant justifies  under  a  writ  of  attach- 
ment in  the  suit  of  F.  v.  C,  and  also 
under  an  execution  issued  upon  a  judg- 
ment had  in  that  suit,  setting  up  that 
plaintiff  claimed  the  chattels  by  purchase 
from  C,  and  that  such  purchase  was  fraud- 
ulent as  to  F.,  a  creditor  of  C.  After  the 
evidence  on  both  sides  was  closed,  the 
court,  on  motion  of  plaintiff,  struck  out 
the  attachment  proceedings,  judgment  and 
execution,  and  all  evidence  justifying 
thereunder,  on  the  ground  that  defendant 
had  not  proved  all  of  the  debt  upon  which 
the  attachment  issued :  held,  that  this  was 
error ;  that,  had  no  debt  been  proved,  the 
judgment  and  execution  being  introduced, 
with  an  offer  to  show  a  levy  and  sale  there- 
under, were  enough,  if  not  to  justify  the 
first  seizure  under  the  attachment,  at  least 
to  diminish  the  damages,  by  showing  that 
the  property  was  appropriated  by  law  to 
the  proper  purpose,  to  wit:  paying  C.*s 
debt,  if  it  really  were  his  property,  or  sub- 
ject as  his  to  the  process  because  of  the 
fraud.      Walker  v.  Woods,  15  CaL  69. 

19.  But  even  if  any  proof  aliunde  of 
C.'s  indebtedness  were  required,  when  the 
attachment  papers,  affidavit,  undertaking, 
etc.,  were  regular  on  their  face,  the  judg- 
ment was  prima  facie  sufficient  to  admit 
the  attachment  papers  in  proof.     lb, 

20.  If,  in  justification  by  the  sheriff 
under  such  attachment,  judgment  and 
execution,  it  be  necessary  to  aver  in  the 
answer  that  the  writs  of  attachment  and 
execution  were  returned  executed  by  the 
sheriff,  still  the  omission  of  this  averment, 
though  it  might  have  been  ground  of  de- 
murrer, was  no  ground  for  rejecting  all 
evidence  under  such  jurisdiction.     lb, 

21.  Plaintiff  here  cannot  dispute  the 
regularity  of  the  proceedings  in  such  at^ 
tachment,  unless  they  were  void  on  their 
face.  Defendant  could  show  his  attach- 
ment proceedings,  the  judgment,  execution 
and  levy,  and  then  that  the  sale  by  C.  to 
plaintiff  was  fraudulent.     No  proof  of  the 


indebtedness  of  C.  to  F.  waa  neoewarji 
afler  showing  the  affidavit,  undertaking 
and  attachment;  and  no  irregularities — 
in  justifying  sureties  and  the  like— ^oould 
be  avuled  of  by  plaintiff.    lb, 

22.  If,  as  contended  in  this  case,  a  judg- 
ment by  default  be  void,  becaaae  dT  t^ 
absence  of  the  seal  of  the  district  court  to 
the  summons  issued  in  the  action  in  which 
the  judgment  was  entered,  or  because  of  a 
defect  in  the  certificate  of  the  sheriff  of 
the  service  of  summons  and  copy  of  com- 
plaint, or  because  of  irregularities  of  the 
clerk  in  entering  the  judgment,  the  dis- 
trict court  can  quash  the  execution  issued 
on  such  judgment,  and  injunction  to  res- 
train the  enforcement  thereof  does  not  lie. 
Logan  v.  HiUegasSy  16  Cal.  202. 

23.  An  action  will  lie  on  a  judgment 
obtained  in  a  justice's  court  in  this  State, 
even  when  the  time  within  which  an  exe- 
cution could  be  issued  on  such  judgment 
has  expired.  Stuart  y.  Lander^  16  CaL 
375. 

24.  Section  two  hundred  and  fortynsix 
of  the  practice  act  authorizes,  in  foreclos- 
ure suits,  a  personal  judgment  against  the 
mortgagor  in  addition  to  the  relief  usually 
granted,  and  such  personal  judgment,  when 
docketed,  becomes  a  lien.  But  the  mere 
contingent  provision  for  execution  in  case 
of  deficiency,  etc.,  does  not  amount  to  a 
personal  judgment,  and  to  such  proyision 
no  effect  can  be  giyen  as  a  judgment  lieu 
until  the  amount  of  the  deficiency  to  be 
recovered  has  been  ascertained  and  fixed. 
Chapin  V.  Broder^  16  Cal.  420. 

25.  In  this  latter  case,  the  lien  does  not 
commence  to  run  until  the  deficiency  be 
ascertained  and  an  execution  can  be  u 
therefor.     lb. 


n.  Sale  on  Execution. 

26.  Under  proceedings  in  admiralty 
in  rem,  the  interest  of  one  part  owner  can- 
not be  sold  to  satisfy  a  demand  due  from 
the  vessel  itself.  Loring  y.  lUdey^  1  CaL 
29. 

27.  All  the  public  streets  of  Son  Fran- 
cisco running  into  the  water,  as  laid  down 
on  the  official  map  of  the  city,  were  bj 
operation  of  the  act  of  March  26th,  1851^ 
extended  and  carried  to  the  front  line  of 
the  city,  and  as  such  are  subject  to  the 
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free  enjoyment  of  the  public  and  exempt 
from  executions  against  the  citj.  Wood 
T.  OUy  of  San  Francisco,  4  Cal.  193. 

28.  The  statute  regulating  sheriBTs  sales 
of  real  estate  does  not  design  to  invest  the 
purchaser  with  a  title  until  six  months  af- 
ter the  sales.  Duiprey  y.  Moron,  4  Gal. 
196. 

29.  The  nature  of  the  interest  to  be  sold 
under  a  decree  of  sale  is  sufficiently  ascer* 
tained  by  It  lease  which  is  referred  to  and 
described  hi  the  decree.    GaihiU\»  Moore, 

4  CaX.  235. 

30.  A  purchaser  at  sheriff's  sale  ac- 
quires no  right  whatev^  against  the  sher* 
iff  for  property  sold,  unless  at  the  time  of 
the  sale  he  pays  down  in  cash  the  whole 
of  the  purchase  money.    People  v.  Hays, 

5  CaL  68. 

31.  If  the  sheriff,  before  a  sale  of  real 
estate  under  execution,  neglects  to  give 
the  proper  notice,  the  statute  gives  an  ad- 
equate remedy  against  an  officer ;  but  it 
is  not  sufficient  to  set  aside  or  avoid  a  sale. 
SmUk  V.  EandaU,  6  Cal.  50. 

32.  A  mandamus  will  not  lie  to  compel 
a  sheriff  to  make  a  deed  of  land  to  a  pur- 
chaser at  execution  sale,  who  refuses  to 
pay  the  purchase  money  on  the  ground 
that  he  is  entitled  to  it  as  oldest  judgment 
and  execution  creditor,  especially  where 
there  is  a  contest  as  to  the  priority  of  his 
lien.     WiBiame  v.  Sndth,  6  CaL  91. 

33.  It  is  error  to  decree  that  the  sheriff 
should  execute  a  deed  to  the  purchaser  on 
the  foreclosure  sale,  the  land  sold  being 
subject  to  redemption.     Harlan  v.  Smith, 

6  CaL  174. 

34.  A  party  who  purchases  stock  of  an 
incorporation  sold  under  execution,  know- 
ing they  were  under  hypothecation,  is 
chargeable  with  notice  of  the  fact,  and 
takes  subject  to  the  claim  of  the  pledge. 
Waton  T.  Bear  River  and  Auburn  W.  and 
M  Co.,  6  CaL  429. 

35.  Great  inadequacy  of  consideration 
paid  for  land  is  sufficient  to  put  the  pur- 
chaser upon  notice  of  a  fraud  by  his  vend* 
or  in  the  purchase  thereof  on  execution  at 
a  constable's  sale.  Argenti  v.  CUyof  San 
Franeieco,  6  CaL  679 ;  HaH  v.  Burnett, 
15  Cal.  608. 

36.  A  purchaser  at  sheriff's  sale  can 
maintain  an  action  for  rent  a^inst  the 
tenant  in  possession  under  the  judgment 
debtor  before  the  expiration  of  six  months 
allowed  for  redemption,  as  often  as  the 


rent  becomes  due,  under  the  terms  of  the 
lease  existing  when  he  purchased.  Be^ 
nMs  V.  Lathrop,  7  Cal.  46. 

37.  The  regularity  of  a  sheriff's  sale 
cannot  be  impeached  by  a  stranger,  or  in 
a  collateral  proceeding.  Kdeey  y.  Dun- 
lap,  7  CaL  162. 

38.  Tenants  in  common,  or  partners, 
have  a  right  to  acquire  their  cotenant's  or 
copartner's  interest  by  purchase  under  an 
execution  sale,  there  being  nothing  in 
their  relations  to  forbid  it.  Gunter  v.  Zo/- 
fan,  7  CaL  593. 

39.  Where  a  party  purchased  real  es« 
tate  at  an  execution  sale  upon  the  faith  of 
the  representations  of  a  judgment  creditor 
that  his  judgment  was  the  first  on  the 
property,  when  in  fact  there  were  prior 
incumbrances  on  it  of  more  than  its  value : 
held,  that  the  purchaser  should  be  relieved 
and  the  judgment  creditor  should  he  es* 
topped  from  claiming  an  advantage  re^ 
suiting  from  his  own  misrepresentations. 

Wehsier  v.  Hawarth,  8  CaL  25. 

40.  After  the  adoption  of  the  common 
law  in  1850,  the  municipal  and  common 
lands  of  pasturage  were  liable  to  exeeu- 
aon  sale.  WeUJi  v.  SulUvan,  8  Cal.  197  ;^ 
contra  Hart  v.  Burnett.  See  Holladay  v. 
FrUhie,  15  Cal.  616;  Wheeler  y.  MUkr, 
16  CaL  125. 

41.  A  sale  under  a  void  judgment  pass- 
es no  title.  If  the  judgment  is  merely 
voidable,  the  sale  is  good.  Gray  v.  Hawee^ 
8  CaL  568. 

42.  In  an  action  against  a  purchaser  at 
sheriff's  sale  for  not  pajring  the  amount  of 
his  bid,  it  cannot  be  set  up  as  a  defense 
that  no  sufficient  notice  of  the  sale  was 
given.     Harvey  v.  Fiek,  9  CaL  94. 

43.  The  title  to  real  estate  sold  under 
execution  does  not  pass  until  the  execu- 
tion and  delivery  of  the  sheriff's  deed. 
Anthony  v.  Wessel,  9  Cal.  104. 

44.  A  purchaser  at  a  sheriff's  sale  may 
have  a  lien  upon  the  property  prior  to  that 
of  the  redemptioner.  Knight  v.  Fair,  9 
Cal.  118. 

45.  The  interest  of  a  miner  in  his  min- 
ing claim  is  property,  and  may  be  taken 
and  sold  under  execution.  McKeon  v. 
Biehee,  9  Cal.  142. 

46.  Where  parties  claim  under  a  deed 
executed  by  the  sheriff  upon  a  sale  on  ex- 
ecution, they  are  chargeable  with  notice  of 
defects  in  the  judgment  upon  which  the 
execution  issued.   Wdk  v.  Stout,  9  CaL  497. 
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47.  An  execution  issued  under  a  judg- 
ment of  the  district  court  rendered  in 
1850,  before  the  judgment  was  signed  by 
the  district  judge,  is  void,  and  a  sale  under 
such  execution  passes  no  title  to  the  pur> 
chaser.     Ih. 

48.  A  sheriff  may  be  enjoined  from 
selling  real  property  belonging  to  the  wife 
under  an  execution  against  the  husband. 
Alverson  v.  Janes,  10  Cal.  12. 

49.  A  party  may  enjoin  a  sale  of  his 
property  on  execution  against  another  for 
this  other's  debt.  Btekman  v.  QNeal^  10 
Cal.  294. 

50.  D.  purchased  a  lot  of  land  at  sher- 
iff's sale  on  execution,  entered  and  im- 
(HTOved  the  same.  Afterwards  D.  removed 
the  buildings.  On  that  day  the  defend- 
ants in  execution  sold  the  premises  to  T., 
who  then  redemed  the  lot,  and  then  sued 
D.  for  the  value  of  the  buildings :  held, 
that  as  there  was  no  evidence  that  the 
buildings  were  attached  to  the  premises 
sold,  T.  cannot  recover.  Ty^  v.  Decker, 
10  Cal.  436. 

51.  Until  a  consummation  of  a  sale  of 
real  property  upon  execution  is  made  by 
a  conveyance  from  the  sheriff,  the  estate 
remains  in  the  judgment  debtor.  Until 
then  the  purchaser  possesses  only  a  right 
to  an  estate,  which  may  afterwards  be 
perfected  by  conveyance.  Ownmingt  v. 
Coe,  10  Cal.  531. 

52.  The  purchaser  at  sheriff's  sale  of  a 
water  ditch  is  entitled  to  the  rents  and 
profits  thereof  from  the  date  of  the  sale 
till  the  expiration  of  the  time  for  redemp- 
tion, as  well  from  the  judgment  debtor  in 
possession  as  from  his  tenant  Harris  v. 
Reynolds,  13  CaL  516. 

53.  A  party  in  possession  of  premises 
under  sheriff's  sale,  and  receiving  rents 
and  profits  during  the  time  for  redemption, 
should  in  equity,  as  between  him  and  de- 
fendant in  execution,  pay  the  taxes  as- 
sessed while  he  is  so  in  possession.  If 
the  owner  does  not  pay  them,  then  the 
statute  requires  the  party  in  possession  to 
pay.     Kdsey  v.  AbbaU,  13  Cal.  619. 

54.  S.  &  B.  in  1854  execute  a  mort- 
gage on  their  property  to  H.  Subsequent- 
ly they  execute  another  mortgage  on  the 
same  property  to  plaintiff.  Later,  in  1855, 
S.  conveys  his  interest  to  Y.,  the  deed  de- 
claring the  interest  to  be  sold  subject  to 
the  two  mortgages.  Later,  Y.  sells  to  de- 
fendant W.,  the  deed  containing  the  same 


recital  as  the  last.  In  February,  1856,  a 
decree  of  foreclosure  of  the  first  mortgage 
to  H.,  sale  of  the  property  thereunder, 
defendant  W.  the  purchaser,  and  in  due 
time  a  sheriff's  deed  to  him  and  possession. 
In  June,  1856,  foreclosure  of  the  second 
mortgage  to  pkintiff,  sale  thereunder, 
plaintiff  the  purchaser,  and  in  Mardi, 
1857,  sheriff's  deed  to  him:  held,  that 
plaintiff  cannot  maintain  ejectment*  against 
defendant  W.  on  his  sheriff's  deed ;  that 
defendant  claiming  title  through  fore- 
closure of  the  first  mortgage,  and  being  in 
possession,  cannot  be  dispossessed  by  B. 
Brown  v.  Winter,  14  Cal.  34. 

55.  A  certificate  of  the  sheriff  of  the 
purchase  of  property,  as  that  of  the  de- 
fendant in  execution,  is  not  sufficient  to 
entitle  the  holder  to  redeem  as  such  suc- 
cessor, at  least  not  until  the  expiration  of 
the  six  months.  Haskell  v.  Manlove^  14 
CaL  58. 

56.  On  mandamus  by  the  assignee  of  a 
sheriff's  certificate  of  sale  to  compel  the 
execution  of  a  deed,  the  question  whether 
such  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  of  the  execution 
debtor  after  the  sale  cannot  be  tried.  The 
right  to  the  deed  is  the  only  matter  in 
controversy.  People  y,  Irwin,  14  Cal.  436. 

57.  Where  a  party  to  a  judgment  has 
obtained  any  advantage  through  the  judg- 
ment, he  must  restore  that  advantage  to 
the  other  party  if  the  judgment  be  after- 
wards reversed.  JUynolds  v.  Harris^  14 
Cal.  679. 

58.  If,  on  sale  under  judgment,  the 
plaintiff  buys  in  the  property,  he  must  re- 
store it  to  the  defendant  on  reversal  of 
the  judgment.  Otherwise,  as  to  a  stranger, 
a  bona  fide  purchaser  without  notice.  He 
is  not  within  the  rule.  But  to  constitute 
himself  such  purchaser,  he  must  show  that 
he  has  paid  the  purchase  money,  and  also 
that  he  is  the  purchaser  of  the  legal  title, 
not  of  a  mere  equity.  And  a  purchaser 
at  execution  sale  is  not  clothed  with  the 
legal  title  until  he  receives  a  sheriff's  deed. 
lb.  680. 

59.  An  assignee  of  a  judgment  and  of 
the  sheriff's  certificate  of  a  sale  there- 
under stands  in  the  same  position  as  his 
assignor,  the  plaintiff,  after  the  judgment 
has  been  reversed,  and  the  sale  will  be  set 
aside  and  the  property  restored  to  the  de- 
fendant where  no  loss  or  injury  will  be 
done  the  assignee.     76.  681. 
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60.  Defendant^  as  coroner  and  acting 
sheriff,  levied  on  and  advertised  for  sale 
all  the  right,  title  and  interest  of  T.  in 
certain  horses  and  cattle  in  the  hands  of  a 
receiver  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  held,  that  plaintiff 
was  not  entitled  to  an  injunction  restrain- 
ing the  sale,  unless  the  injury  would  be 
irreparable ;  and  that  this  must  appear  bj 
a  dear  showing  of  plaintiff's  right  to  the 
property  and  defendant's  insolvency.  More 
v.  Ord,  15  Cal.  206. 

61.  The  municipal  lands  to  which  the 
city  of  San  Francisco  succeeded  as  a  pue* 
bio  were  held  in  trust  for  the  public  use 
of  that  city,  and  were  not,  either  under 
the  old  government  or  new,  the  subject  of 
seizure  and  sale  under  execution.  Hart 
V.  Burnett,  15  Cal.  616. 

62.  The  proviso  in  the  act  of  March 
26th,  1851,  granting  certain  beach  and 
^ater  lot  property  in  San  Francisco  to 
tiie  city,  that  the  city  shall  pay  into  the 
State  treasury,  within  twen^  days  after 
their  receipt,  twenty-five  per  cent,  of  all 
moneys  arising  in  any  way  from  the  sale 
or  other  disposition  of  the  property,  is  not 
a  condition,  either  precedent  or  subsequent, 
annexed  to  the  grant;  and  the  property 
mentioned  in  the  act  is  not  devoted  by  the 
grant  of  the  State  to  any  specific  public 
purposes,  or  made  subject  to  the  perform- 
ance of  any  trusts  by  the  city.  The  in- 
terest of  the  city  is  absolute,  qualified  by 
no  conditions  and  subject  to  no  specific 
uses.  It  is  a  leviable  interest,  subject  to 
sale  under  execution.  HoUaday  v.  Frii- 
hU,  15  CaL  636;  Wheeler  v.  MWer,  16 
CaL  125. 

63.  Smith  v.  Morte^  2  Cal.  524,  decid- 
ing that  the  city's  interest  in  this  beach 
and  water  lot  property  can  be  sold  on  ex- 
ecution against  the  city,  not  to  be  disturb- 
ed; but  any  rights  which  '^the  commis- 
sioners of  the  funded  debt  of  the  city  of 
San  Francisco,"  under  the  act  of  May  1st, 
1851,  may  possess  in  this  property  are  not 
passed  on.  iro/iMayv.JP'm^e,15Cal.637. 

64.  A  purchaser  of  beach  and  water 
lot  property  at  a  sheriff's  sale,  in  August, 
1851,  on  execution  issued  upon  a  judg- 
ment recovered  in  January,  1851,  against 
the  city  of  San  Francisco,  acquired  a  title, 
if  the  judgment  became  a  lien  upon  the 
property  sold,  previous  to  the  act  of  May 
Ist,  1851,  and  the  conveyance  from  the 
commissioners  of  the  sinking  fund  to  the 


commissioners  of  the  funded  debt   Wheeler 
V.  MiUer,  16  Cal.  125. 

65.  In  this  case,  as  the  record  does  not 
show  that  the  judgment  ever  became  such 
lien,  the  decision,  giving  title  to  the  pur- 
chaser, must  be  ti^en  without  reference 
to  any  rights  which  the  commissioners  of 
the  funded  debt  may  poasess.  They  are 
not  parties,  and  as  to  their  rights  no  opin- 
ion is  here  expressed.     76. 


III.  Levt. 

66.  If  the  master  of  a  vessel  be  a  part 
owner,  his  interest  in  the  vessel  may  be 
levied  on  and  sold,  but  his  agency  as  mas- 
ter will  be  in  no  wise  affected.  Loring  v* 
IlUhy,  1  Cal.  31. 

67.  A  being  indebted  to  B,  delivered 
to  him  merchandise  as  security  for  his 
debt,  which  he  was  to  sell,  and  apply  the 
proceeds  to  its  payment.  A  sheriff  levied 
upon  the  property  as  belonging  to  A; 
held,  that  the  merchandise  was  not  subject 
to  seizure  under  an  execution  against  A, 
without  ^ rst  paying  the  debt  of  B.  Swcms* 
ton  V.  SMetUy  1  Cal.  124. 

68.  In  an  action  against  a  sheriff  by  A, 
for  seizing  the  property  of  A  on  an  execu- 
tion against  B :  held,  that  no  demand  was 
necessary  before  bringing  suit,  if  the  offi- 
cer was  previously  informed  of  the  claim. 
Ledleff  v.  Hayi,  1  Cal.  161. 

69.  The  assent  of  an  ordinary  agent 
who  had  general  charge  of  his  principal's 
affiurs  during  his  temporary  absence,  will 
not  justify  the  sheriff  who  holds  an  execu- 
tion against  a  third  person  in  levying  upon 
property  in  the  possession  of  the  principal 
in  her  absence.  Fitch  v.  Brockmauy  2 
Cal.  578. 

70.  Money  in  the  hands  of  the  sheriff 
collected  on  execution  is  not  a  debt  due  to 
plaintiff  in  execution,  but  is  in  the  custody 
of  the  law  until  properly  disposed  of,  and 
it  is  not  the  subject  of  attachment  or  gar- 
nishment, nor  can  the  sheriff  attach  money 
collected  on  execution  in  his  own  hands. 
aymer  v.  Willisy  3  Cal.  365. 

71.  A  conveyed  land  to  B,  and  allowed 
part  of  the  purchase  money  to  remain  un- 
paid ;  B  afterwards  sold  part  of  the  land 
to  C,  who  has  no  notice  of  A's  lien  as 
vendor,  and  gave  a  mortgage  to  B  for 
part  of  the  purchase  money.    A  obtained 
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jadgment  against  B  for  the  unpaid  pur- 
chase money,  and  levied  upon  and  sold  B's 
interest  in  the  land :  held,  that  the  pur- 
chaser at  sheriff's  sale  did  not  acquire  title 
to  the  mortgaged  debt  due  from  G  to  B 
Bryan  v.  Sharpy  4  CaL  851. 

72.  Where  an  order  of  court  directed 
the  sheriff  to  eeife  certain  specific  prop- 
erty, and  the  property,  proved  not  to  be- 
long to  the  defendant  in  the  suit,  the 
sheriff  was  held  liable  to  the  owner. 
Ehodes  v.  Patterson^  3  Gal.  470. 

73.  Where  the  goods  of  a  third  party 
are  mixed  with  the  property  or  in  the  ap- 
parent possession  of  the  judgment  debtor, 
the  sheriff  is  not  liable  for  levying  on  them 
as  the  property  of  the  debtor,  unless  there 
has  been  notice  and  demand  of  the  goods 
by  the  owner,  and  a  delay  or  refusal  to 
deliver.     Daumiel  v.  Gorham^  6  Cal.  44 ; 

Wellington  v.   Sedgwick^    12   CaL   476; 
Paige  v.  CNealy  12  Cal.  495. 

74.  Under  our  statute  an  execution  af- 
fects property  only  from  the  time  <^  levy, 
and  service  of  a  copy  of  an  execution  con- 
stitutes no  lien  on  property  capable  of 
manual  delivery.  Johnson  v.  Cforham^  6 
Cal.  196 ;  JDutertre  v.  Driardj  7  Cal.  551. 

75.  A  levy  under  execution  on  sufficient 
property  to  satisfy  it,  is  a  satisfaction  of 
the  judgment.  People  v.  Chisholmy  8 
Cal.  30. 

76.  A  levy  under  execution  upon  a 
county's  revenues  in  the  hands  of  the 
treasurer  is  illegal  and  void.  GUman  v. 
Contra  Costa  County^  8  CaL  58. 

77.  Notice  of  a  motion  to  set  aside  an 
execution  and  a  levy  under  '%  will  not  op- 
erate as  a  stay  of  proceedings.  Bryan  v. 
Berry,  8  CaL  134. 

78.  The  writ  of  venditioni  exponas  is  a 
simple  order  of  the  court  to  sell  property 
already  levied  on  under  execution.  It 
confers  no  power  to  levy ;  and  a  recital  in 
the  return  that  the  sheriff  had  levied  and 
sold  by  virtue  of  the  writ,  is  an  unimport- 
ant error  when  it  appears  that  the  levy 
had  been  previously  made  under  execu- 
tion.    Welch  V.  SulUvan,  8  CaL  186. 

79.  The  issuing  and  levy  of  an  execu- 
tion before  the  lien  of  the  judgment  upon 
which  the  execution  issued  expires,  will 
not  operate  to  prolong  the  lien  of  the 
judgment  beyond  the  time  limited  in  sec- 
tion two  hundred  and  four  of  the  code. 
Isaac  V.  Swift,  10  Cal.  81. 

80.  The  levy  and  sale  must  be  made 


within  the  period  of  two  years  limited  by 
statute,     i  b* 

81.  Where  an  execution  debtor  owns 
property  jointly  with  another,  a  sheriff 
who  has  the  execution  has  the  right  to 
levy  on  such  property  and  take  it  into  pos- 
session for  the  purpose  of  subjecting  it  to 
sale.  Waldman  v.  Broder,  10  CaL  380 ; 
Jones  V.  Thompson,  12  CaL  198. 

82.  The  mere  fact  that  the  judgment 
debtor  (against  whom  execution  had  is- 
sued) was  found  upon  the  mining  gitxind 
of  plaintiff,  did  not  justify  the  sheriff,  who 
had  the  execution,  in  going  on  the  ground 
and  digging  up  the  soil,  and  taking  the 
gold  it  contained.  Bowe  v.  Bradley,  12 
CaL  230. 

83.  If  the  sheriff  levies  upon  the  prop- 
erty of  a  person  not  a  party  to  the  execn- 
tion,  he  is  respcmsible  to  an  action  at  law. 
MarHey  v.  Rand,  12  CaL  277. 

84.  Plaintiff  was  a  surety  on  a  contrad 
for  the  payment  of  money  upon  which 
judgment  was  obtained  against  all  the  par- 
ties, and  execution  was  subsequently  is- 
sued and  levied  upon  the  property  of  the 
principal  sufferer  to  satisfy  the  same.  Af- 
ter the  levy  the  sheriff  took  the  principal's 
note  by  consent,  and  released  the  levy : 
held,  that  this  release  discharged  tlie  sure- 
ty.    Morley  v.  Dickinson,  12  CaL  53  6« 

85.  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold  with- 
out being  in  the  possession  of  the  officer 
at  the  sale,  to  be  exhibited  to  the  bystand- 
ers and  assigned  to  the  purchaser,  unless  a 
full  and  accurate  description  of  the  partic- 
ular interest  and  chose  in  action,  with  all 
its  conditions  and  covenants,  and  a  full 
explanaticHi  of  the  facts  determining  the 
value  of  the  chose,  be  g^ven  by  the  levy 
and  announced  at  the  sale.  OrandaU  v. 
Blen,  13  Cal.  22. 

86.  Query.  Whether  a  chose  in  action, 
as  a  note  or  judgment  and  the  like,  calling 
for  a  definite  sum,  without  any  condition, 
is  the  subject  of  levy  and  sale,  and  if  it 
can  be  sold  without  actual  possession  by 
the  officer  of  the  chose.     /6. 

87.  The  mere  iact  tliat  an  individual 
creditor  obtains  judgment,  issues  execu- 
tion and  levies  on  firm  property,  gives 
him  no  right  to  the  property  as  against 
firm  creditors  who  have  not  yet  obtained 
judgment.  Conroy  v.  Woods,  13  Cal.  631* 
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IV.  Writ  op  Execution. 

88.  Where  a  case  is  remitted  from  the 
snpreme  court  to  a  district  court,  the  derk 
of  the  latter  may  issue  an  execution  for 
the  costs  accrued  thereon,  without  the 
order  of  the  district  court,  nor  can  the  dis- 
trict court  prevent  the  immediate  execu- 
tion of  the  judgment  City  of  Marymlle 
y.  Buchanan,  3  Cal.  213. 

89.  The  time  in  which  a  sheriff  makes 
return  to  an  execution  does  not  affect  the 
validitj  of  the  execution  or  of  a  sale  under 
it    Low  v.  AdafM,  6  Cal.  281. 

90.  Property  in  the  custody  of  the  law 
is  not  liable  to  seizure  without  an  order 
from  the  court  having  charge  thereof. 
Tuba  Counii/  v.  Adams,  7  Cal.  37. 

91.  On  the  election  of  a  new  sheriff,  the 
former  sheriff  must  complete  the  execution 
of  all  final  process  which  he  had  begun  to 
execute  before  the  expiration  of  his  term 
of  office.  People  v.  Boring,  8  Cal.  407 ; 
Anthony  Y.  Wessel,  9  Cal.  104. 

92.  A  writ  placed  in  the  sheriff's  hands 
on  Sunday  cannot  be  officially  received  by 
him  on  that  day.  It  can  only  be  con- 
sidered officially  in  his  hands  when  Sunday 
has  expired.  Whitney  v.  Butterfiekt,  13 
Cal.  340. 

93.  In  the  service  of  process  the  sheriff 
is  responsible  only  for  unseasonably  or  not 
seasonably  executing  it  He  is  not  bound 
to  start  on  the  instant  of  receiving  a  writ 
to  execute  it,  without  regard  to  anything 
else.    Jb. 

94.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  dam* 
ages,  the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  the 
judgment  The  clerk  below  can  issue 
execution  for  these  damages  and  costs. 
McMiUan  v.  Vischer,  14  Cal.  241. 

95.  Plaintiff  was  walking  along  the 
street  with  a  bag  of  gold  coin  in  his  hand. 
Two  of  defendants,  a  deputy  sheriff  and 
constable,  seized  him,  and  by  force  took 
the  bag  of  coin  from  him.  Plaintiff  sues 
for  the  seizure  and  conversion  of  the  coin. 
Defendants  gave  in  evidence  three  judg- 
ments and  executions,  in  favor  of  three 
of  their  number,  and  against  Alfred  A. 
Green,  brother  of  plaintxff,  and  offered  to 


prove  that  the  bag  of  coin  was  the  prop- 
erty of  Alfred,  and  was  seized  under  these 
executions,  and  applied  to  their  satisfac-  ' 
tion.  The  court  excluded  the  proof:  held, 
that  such  exclusion  was  erroneous;  that 
plaintiff  could  claim  no  exemption  from 
the  seizure  of  coin  held,  as  this  was,  in  his 
hand,  as  he  might,  perhaps,  in  reference 
to  money  upon  his  person.  The  coin  in 
the  hand  was,  like  a  horse  held  by  the 
bridle,  subject  to  seizure  on  execution 
against  its  owner.  Green  v.  Palmer ,  15 
CaL  418. 


1.  Return  upon  the  Writ, 

96.  A  sheriff's  retont  is  not  traversable, 
and  a  court  will  not  permit  it  to  be  at- 
tacked collaterally,  even  if  the  officer  is 
shown  to  have  been  guilty  of  fraud  and 
collusion.   Egery  v.  Buchanan,  5  GaL  56. 

97.  A  sheriff  failing  to  pay  over  money 
collected  on  execution,  should  be  prose- 
cuted for  a  false  return,     lb. 

98.  The  title  of  a  purchaser  of  real 
estate  on  execution  at  sheriff's  sale  does 
not  depend  upon  the  return  of  the  officer 
of  the  writ.  Cloud  v.  M  Dorado  County, 
12  Cal.  133. 

99.  A  sheriff,  under  his  general  powers, 
cannot  take  anything  but  legal  currency 
in  satisfaction  of  an  execution,  and  where 
he  takes  a  note,  endorses  it  on  the  execu- 
tion, and  then  returns  it  satisfied,  the  re- 
turn is  not  conclusive,  and  perhaps  not 
prima  facie  evidence  of  satisfaction,  unless 
it  shows  some  authority  for  receiving  the 
note.    Mitchell  v.  Hackett,  14  Cal.  666. 


Y.   SUPPLEMENTART  PROCEEDINGS. 

100.  Proceedings  supplementary  to  exe- 
cution, as  laid  down  by  the  code,  were  in- 
tended as  a  substitute  for  what  was  called 
a  creditor's  bill.  Adams  v.  Hackett,  7 
Cal.  201. 

101.  The  fact  that  a  referee  in  the  pro- 
ceedings supplementary  to  execution  was 
the  derk  of  the  attaching  creditor,  is  not 
any  considerable  evidence  of  fraud,  when 
the  limited  duties  of  the  referee  are  con- 
sidered.   Ibi 

*102.  As  soon  as  proceedings  supple- 
mentary to  execution  were  instituted  be- 
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fore  the  district  court,  it  obtained  juris- 
diction over  the  ciise  and  had  authority  to 
proceed  and  apply  the  property  of  the 
judgment  debtors  to  the  satisfaction  of  the 
judgments  of  the  plaintiffs.     Ih,  202. 


YL  Exemption  from  Execution. 

103.  In  the  act  which  exempts  certain 
articles  from  execution,  the  term  ^' wagon  " 
is  intended  to  mean  a  common  vehicle  for 
the  transportation  of  goods,  wares  and 
merchandise.  Quigley  v.  Garluxm,  5  Cal. 
418. 

104.  A  sale  under  execution  of  a  house 
claimed  as  a  homestead  by  the  defendant 
in  execution,  and  ascertained  by  appraise- 
ment to  be  worth  over  $5,000,  should  not 
be  made  until  an  exact  appraisement  of 
the  value  of  the  premises  is  obtained,  so 
that  the  sheriff  can  convey  a  definite  frac- 
tional undivided  interest  therein.  Gary 
V.  Easterhrook,  5  Cal.  459. 

105.  A  ferry  is  a  franchise,  and  not  the 
subject  of  levy,  sale  or  delivery  under  ex- 
ecution. Monroe  v.  Thomas^  5  CaL  471 ; 
TTiomas  v.  Armstrong,  7  Cal.  287. 

106.  A  complaint  against  a  sheriff  and 
his  sureties  for  selling  under  execution  the 
homestead  of  plaintiffs,  which  sets  up  that 
the  sheriff  was  in  possession  of  a  certain 
execution  against  plaintiff,  Kendall,  and 
under  color  of  said  execution  wrongfully 
and  illegally  entered  upon  and  sold  certain 
property,  the  homestead  of  plaintiffs,  and 
averring  damages  in  the  sum  of  $2,000, 
the  value  of  the  property,  is  insufficient, 
as  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Kendall 
V.  Clarke,  10  Cal.  18. 

107.  Where  two  mules  are  claimed  as 
exempt  from  sale  on  execution,  it  must  be 
shown  that  the  party  claiming  the  mules 
habitually  earned  his  living  by  the  use  of 
the  animals  in  question,  or  that  he  is  one 
of  the  persons  mentioned  in  the  statute. 
Calhoun  v.  Knight,  10  Cal.  394. 

108.  The  private  property  of  an  inhab- 
itant of  a  county  is  not  liable  to  seizure 
and  sale  on  execution  for  the  satisfaction 
of  a  judgment  recovered  against  the  coun- 
ty.    Ktneric  v.  Gilman^  10  Cal.  408. 

109.  No  execution  can  issue  upon  a 
judgment  rendered  against  a  county.  When 
a  judgment  is  rendered  against  a  ooun^, 


it  is  the  duty  of  the  supervisors  to  order 
it  paid,  or  resort  may  be  had  to  a  manda- 
mus,    lb,  410. 

110.  Where  certain  household  furniture 
is  claimed  as  exempt  from  execution,  the 
fact  that  the  number  of  beds  claimed — 
six  in  all — ^is  greater  than  is  required  for 
the  immediate  and  constant  use  of  the 
family,  is  no  objection.  Such  a  construc- 
tion of  the  statute  would  be  too  narrow. 
ffoitoeU  V.  Parsons,  15  Cal.  267. 

111.  Where  a  party  was  absent  in  San 
Francisco  at  the  time  such  farBitore  was 
sold  on  execution,  on  account  of  siekneBs 
in  his  family,  it  is  sufficient  excuse  for  not 
claiming  the  exemption  at  the  time,  the  de- 
fendant, plaintiff  in  execution,  being  aware 
of  such  claim,  it  having  been  made  on  a 
previous  seizure.     lb. 

112.  In  suit  against  plaintiff  in  execu- 
tion, for  the  value  of  household  furniture 
sold  thereunder,  as  being  exempt,  defend- 
ant offered  to  show  that  plaintiff  agreed  lo 
place  the  property  in  the  hands  of  a  third 
person,  to  be  sold  for  the  benefit  of  said 
defendant,  the  creditor :  held,  that  the  evi- 
dence was  not  admissible,  because  such 
agreement  does  not  necessarily  wuve  the 
exemption  from  forced  sale.     Jb. 

113.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 
ment debtor  ''not  exempt  from  execution," 
which  means  upon  property  not  subject  to 
forced  sale.  The  homestead  is  not  subject 
to  such  sale,  either  on  execution  or  any 
other  final  process  of  the  court.  Aekieg 
V.  Chamberlain,  16  CaL  182. 


EXECUTIVE. 


See  Governor. 


^>^*^^^f^^i^*^0^^^0^0*^^^i^^m^^k0tm0mm 


EXECUTORS. 


See  AoMiKisTRATORa* 
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EXEMPLIFICATION. 

1.  A  certificate  of  exemplification  of  a 
judgment  rendered  in  another  State,  when 
attested  bj  the  clerk  under  the  seal  of  the 
court,  and  when  the  presiding  judge  of  the 
court  certifies  that  the  attestation  is  in  due 
form  of  law,  is  sufiicient  under  the  act  of 
Congress  of  May  26th,  1790,  to  sustain 
an  action  upon  the  judgment  in  another 
Slate.  ThamvMon  v.  Manrowy  1  Cal.  428 ; 
Parte  v.  Wilhamt,  7  Cal.  249. 

2.  A  certificate  of  the  proceedings  of 
the  surrogate's  court  of  New  York,  which 
states  that  A.  W.  Bradford  is  surrogate  of 
the  city  and  county  of  New  York,  and 
acting  clerk  of  the  surrogate's  court ;  that 
he  has  compared  the  transcript  of  the  pa- 
pers with  the 'original  records  in  the  mat* 
ter  of  the  estate  of  William  Young,  and 
find  the  same  to  be  correct ;  and  that  the 
certificate  is  in  due  form  of  law ;  in  testi- 
mony whereof  he  sets  his  hand  and  seal 
of  office — ^is  sufficient.  Low  y.  Bwrows, 
12  Cal.  188. 

3.  If  by  law  or  usage  having  the  force 
of  law,  a  California  grant  was  matter  of 
record,  then  it  would  seem  to  follow  that 
the  record  is  proof  of  the  grant,  especially 
where  the  record  is  an  exemplification  of 
the  grant.  Gregory  v.  McPhenoHy  13 
CiiL57d. 


EXPEDIENTE. 

1.  An  expediente  consisting  of  the  pe- 
tition of  the  grantee  and  plat,  the  refer- 
ence for  information,  the  report,  the  act  or 
decree  of  concession,  the  reference  to  the 
departmental  assembly  for  approval,  the  ap- 
proval and  the  grant,  filed  in  the  archives 
of  the  Mexican  government,  is  as  much 
an  original  document  as  the  grant  deliv- 
ered to  the  grantee.  Gregory  v.  MePher- 
9on,  13  CaL  570. 


EXPERT. 

1.  In  an  action  to  recover  the  value  of 
services  as  attorney  in  a  certain  suit,  it  is 
incompetent  to  prove  the  value  of  plaint- 
ifi^'s  services,  by  a  witness  who  is  not  an 
attorney.     Hart  v.  Vtdal,  6  Cal.  57. 

'2.  The  opinions  as  to  the  value  of  labor 
upon  a  contract,  by  a  person  not  an  ex- 
pert, cannot  be  received  as  evidence. 
Reynolde  v.  Jourdan^  6  Cal.  111. 

3.  The  opinions  of  witnesses  are  gen- 
erally admissible  only  when  they  relate  to 
matters  of  science  or  art,  or  to  skill  in 
some  particular  profession  or  business. 
BiaOings  v.  Steamer  Uncle  Sam^  10  Cal. 
342. 


EXTRADITION. 

1.  The  judiciary  have  jurisdiction  by 
habeas  corpus  to  investigate  cases,  where 
a  party  is  arrested  as  a  fugitive  from  jus- 
tice, escaped  from  another  State,  but  have 
no  control  over  the  executive  discretion  in 
surrendering  fugitives  from  justice,  nor  can 
they  compel  a  surrender  in  such  case ;  yet 
the  executive  having  acted,  that  discretion 
may  be  examined  into,  in  every  ca^e 
where  the  liberty  of  the  subject  is  in- 
volved.    Ex  parte  Manchester,  5  Cal.  238. 

2.  The  governor  of  the  State  issuing 
the  requisition  for  the  fugitive,  is  the  only 
proper  judge  of  the  authority  of  the  afii- 
davit;  and  the  judge  on  habeas  corpus 
cannot  go  behind  his  action  to  inquire 
whether  the  aflSdavit  was  a  forgery ;  it  is 
sufiicient  if  the  requisition  certifies  that  the 
affidavit  is  ''duly  authenticated  according 
to  the  laws  of  the  State."    /5. 
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FACTOR. 

1.  The  purchase  of  property  by  a  factor 
in  his  own  name  makes  him  to  all  the 
world  the  apparent  owner,  and  so  &r  as 
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affects  the  rights  of  third  persons,  his 
power  is  unlimited.  He  has  the  right  to 
sell  or  pledge.  Leet  v.  Wddtworth^  5 
Cat.  405. 

2.  Where  goods  are  in  possession  of  a 
factor,  whose  usual  business  it  is  to  buy 
and  sell  goods  on  his  own  account,  and 
who  is  clothed  with  the  external  evidences 
of  ownership  of  the  peculiar  goods,  such 
apparent  ownership  gives  him  the  power 
to  sell  or  pledge.  Hvichinson  v.  Baurty  6 
Cal.  385. 

3.  The  rule  as  to  the  lack  of  power  in 
factors  to  pledge,  applies  to  technical  fact- 
ors, whose  notorious  employment  it  is  to 
sell  goods  of  others,  consigned  to  them  for 
that  purpose.    lb. 

4.  Where  there  is  nothing  in  the  busi- 
ness of  consignees  to  make  them  techni- 
cal factors,  third  parties  are  not  bound  to 
know  that  they  acted  as  factors  in  a  par- 
ticular case.    Glidden  v.  Laca$y  7  Cal.  29. 

5.  The  rule  that  a  factor  cannot  pledge 
the  goods  of  his  principal  is,  in  this  State, 
confined  to  technical  factors,  when  the 
rights  of  third  parties  are  involved.  Horr 
V.  Barker,  11  Cal.  401. 

See  Agent,  Bailment. 


FEDERAL  COURTS, 


See  Courts. 


FEES. 

1.  In  an  action  against  defendant  to  re- 
cover his  fees  in  payment  of  services  of 
the  plaintiff,  as  arbitrator,  that  he,  as 
well  as  the  other  party  in  the  action,  was 
liable  to  the  plaintiff,  and  that  he  was 
entitled  to  recover  upon  a  promise  made 
by  the  defendant  to  pay  for  his  services, 
in  case  he  would  deliver  to  them  the 
award  which  he  did.  Toung  v.  Starkev, 
1  Cal.  427. 

2.  One  of  the  conditions  upon  which  an 


appeid  is  allowed  from  a  justice's  court,  is 
the  payment  of  the  fees  of  the  justice. 
McDermott  v.  Douglas^  5  Cal.  89 ;  Bm^ 
V.  Redman,  6  Cal.  287. 

3.  An  act  regulating  fees  in  office  is 
not  an  act  of  a  general  nature,  within 
the  meaning  of  Uie  constitution.  It  is 
entirely  of  a  specific  character.  Ryan  v. 
John9(m,  5  Cal.  87. 

4.  On  May  1st,  1851,  two  acts  were 
passed  by  the  legislature ;  one  an  act  to 
regulate  proceedings  in  criminal  cases,  the 
other,  an  act  to  regulate  fees  in  offioe; 
both  fixing  the  fees  of  the  clerk  in  crimi- 
nal cases,  and  essentially  different :  held, 
that  the  latter  act  must  govern,  as  the  sub- 
ject of  fees  was  the  sole  object  of  that  act, 
and  the  fixing  of  fees  in  the  former  act 
being  a  mere  incident  Ihblnn$  v.  Super- 
visors  Tuba  Country  5  Cal.  415. 

5.  An  offer  to  pay  the  justice  his  fees 
on  appeal  so  wxm  as  the  appeal  papers 
are  ready  to  transmit  to  the  county  court, 
is  not  a  sufilcient  tender  under  the  statute ; 
they  must  be  tendered  without  condition. 
People  V.  Harris,  9  Cal.  572. 

6.  The  payment  or  tender  of  the  fees 
does  not  strictly  constitute  a  condition  of 
appeal,  but  a  condition  precedent  to  send- 
ing up  the  papers ;  but  this  may  be  waived 
by  the  justice,  or  the  fees  may  be  paid  at 
any  time,  so  as  to  bring  the  case  up  befcwe 
the  county  court  within  the  period  limited 
by  the  rules  of  the  court     lb,  573. 

7.  Prior  to  the  consolidation  act,  the  re- 
corder of  the  city  of  Sacramento  was  en- 
titled to  collect  the  same  fees  as  a  justice 
for  services  in  criminal  cases ;  but  he  was 
bound  to  pay  them  over  to  the  city  treas- 
urer. Curtis  V.  Sacramento  County,  18 
Cal.  292. 

8.  The  legislature  having  vested  certain 
duties  in  a  public  officer,  for  whose  services 
compensation  is  allowed,  may  take  those 
duties  and  the  fees  from  the  office  before 
the  expiration  of  the  term,  and  confer  them 
upon  another  officer.  People  v.  SquireSj 
14  Cal.  15. 

9.  Under  the  act  of  1857,  (ch.  236) 
regulating  fees  of  office  in  certain  counties, 
the  sheriff  may  charge  fees  for  copies  of 
the  summons  and  injunction  served  by 
him  in  a  suit,  though  the  copies  were  pre- 
paid and  printed  by  the  plaintiff,  and  cer- 
tified by  the  clerk  at  the  plaintiff's  request ; 
but  the  sheriff  must  look  for  bis  fees  to 
plaintiff,  at  whose  request  the  copies  were 
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served,  and  cannot  sue  the  clerk  for  money 
had  and  receiyed — although  plaintifT  had 
paid  the  cleriL  for  such  copies — ^unless  the 
money  was  delivered  to  him  to  be  paid 
the  sherifr.  Edmond$(m  v.  Jtfasan,  16  Cal. 
388. 

10.  The  clerk  is  entitled  to  charge, 
under  that  act,  fees  for  certified  copies  of 
summons  and  injunction,  if  the  copies, 
though  prepared  by  plaintiff,  were  cer- 
tified by  the  clerk  at  plaintiff's  request. 
There  is  no  necessity  for  plaintiff  to  obtain 
copies  of  summons  and  injunction  from  the 
clerk.     lb. 

11.  Under  the  practice  act,  as  it  stood 
in  1854,  a  party  who  failed  to  file  with  the 
derk  a  memorandum  of  costs  within  the 
time  limited,  waived  his  right  to  costs, 
whether  they  were  clerk's  and  sheriff's 
fees  or  other  costs ;  and  in  the  absence  of 
such  memorandum,  the  clerk  had  no  power 
to  include  costs  in  the  judgment.  Chapin 
y.  Broder,  16  Cal.  418. 

1 2.  If  the  clerk's  and  sheriff's  fees  were 
inserted  in  the  judgment,  when  not  so 
chdmed,  the  judgment  is  so  far  a  nullity, 
and  may  be  attacked  collaterally.     Ih. 

See  UoMPENSATiON,  Costs,  Office. 


FELONY. 

1.  If  it  appear  on  the  examination  of  a 
person  •  before  a  committing  magistrate, 
that  the  prisoner  is  guilty  of  felony,  al- 
though different  from  that  specified  in  the 
warHDit  of  arrest,  it  is  the  duty  of  the 
ofllcer  to  conomit  the  prisoner  for  trial  ^r 
the  offense  of  which  he  appears  guilty. 
Peo]^  ▼.  Smith,  1  Cal  11. 

2.  The  supreme  court  has  no  appellate 
jurisdiction  in  cases  of  misdemeanor,  or 
crimes  of  less  degree  than  felony,  and  no 
jurisdiction  can  be  conferred  by  the  legis- 
kture  in  these  cases.  J^ople  y.  Apple- 
^€,  5  Cal.  296 ;  People  v.  Shear,  7  Cal. 
140;  People  Y.  V%ck,7  Cal.  166;  People 
v.  Cornell,  16  Cal.  188. 

3.  In  cases  of  felony  the  prisoner  must 
be  present  during  the  whole  of  his  trial, 
and  where  depositions  are  read  to  a  jury 
during  his  absence,  a  new  trial  will  be 
ordered.    People  v.  Kohler,  5  Cal.  72. 
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4.  An  indictment  charging  a  felony  and 
setting  forth  that  the  defendant  was  an 
accessory  before  the  fact,  is  good  under 
the  statute,  by  which  no  distinction  exists 
between  a  principal  and  an  accessory  be- 
fore the  fact.    People  v.  Gryder,  6  Cal.  23. 

5.  A  deposition  taken  before  an  exam- 
ining magistrate  on  the  preliminary  exam- 
ination of  a  person  charged  with  the  com- 
mission of  a  felony  is  not  admissible  on 
his  trial,  because  the  magistrate  is  not  au- 
thorized or  required  to  take  it,  and  because 
taken  before  the  defendant  was  held  to 
answer.   People  v.  Garrett,  6  Cal.  204. 

6.  Where  a  trespasser  goes  with  the 
intent  and  with  the  means  to  commit  a 
felony,  if  necessary  to  accomplish  the  end 
intended,  the  owner  of  the  property  may 
repel  by  force.  People  v.  Payne,  8  Cal. 
343. 

7.  On  an  indictment  for  an  assault  with 
intent  to  commit  murder,  defendant  plead 
guilty  to  an  assault  with  a  deadly  weapon 
with  intent  to  commit  bodily  injury,  and 
upon  this  plea  was  adjudged  to  pay  a  fine 
of  $1,200,  or  be  imprisoned  in  the  county 
jail.  Defendant  appeals :  held,  that  the 
supreme  court  has  no  jurisdiction  of  the 
appeal,  the  offense  for  which  defendant 
was  punished  being  a  misdemeanor  only, 
and  not  a  felony.  People  v.  Cornell,  16 
Cal.  188. 

8.  Some  offenses  may  be  punished  either 
as  felonies  or  as  misdemeanors,  and  in  such 
cases  the  punishment  inflicted  must  de- 
termine the  grade  of  the  offense,  and  the 
right  of  appeal  depends  on  the  nature  and 
extent  of  the  punishment     lb. 

See  Crimes  and  Criminal  Law. 


.  N^^^,-. 


FERRIES. 
See  Bridges  and  Ferries. 
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FINDING. 


See  Judgment. 
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FINES. 

1.  Fines  properly  imposed  in  the  court 
of  a  mayor  or  recorder  of  a  city,  or  be- 
fore any  municipal  officer  of  a  corporation, 
must  be  paid  into  the  treasury  of  the  city 
or  other  corporation.  People  v.  City  of 
SacramentOy  6  Cal.  425. 

2.  The  act  to  suppress  gaming  must  be 
construed  with  the  general  act  concerning 
criminal  proceedings ;  and  where  a  fine  is 
imposed  on  a  conviction  for  gaming,  the 
defendant  may  be  imprisoned  to  enforce 
its  payment.  People  v.  Markhamy  7  Cal. 
209. 


»^/»^»»/<^^»<»»^»<^^>^»»<»>»vs<w^^^ww 


FIRE. 

1.  A  person  who  tears  down  or  destroys 
the  house  of  another  in  good  faith  and 
under  the  apparent  necessity,  during  a  fire, 
to  save  the  adjacent  buildings,  and  stops 
the  progi'ess  of  the  fire,  is  not  personally 
liable  in  an  action  by  the  owner  of  the 
property  destroyed  or  the  goods  contained 
therein.  Dunbar  v.  City  of  San  Fran- 
ciscoy  1  Cal.  356 ;  Correas  v.  City  of  San 
Franciscoj  1  Cal.  452 ;  Surocco  v.  Geary y 
8  Cal.  72. 

2.  A  house  on  fire,  or  those  in  its  im- 
mediate vicinity  which  serve  to  communi- 
cate the  flames,  is  a  nuisance  which  it  is 
lawful  to  abate,  and  the  private  rights  of 
the  individual  yield  to  general  conven- 
ience and  the  interests  of  society.  «Su- 
rocco  V.  Gearyy  3  Cal.  73. 

3.  A  clause  in  a  lease,  exempting  the 
tenant  from  liability  to  restore  the  house 
in  case  it  should  be  destroyed  by  fire,  does 
not  relieve  him  from  paying  rent  in  case 
of  such  destruction.  Beach  v.  Farishy  4 
Cal.  340. 

4.  The  declarations  of  a  master  of  a 
steamboat,  whilst  running  the  river,  re- 
specting fire  communicating  from  the 
chimneys  of  the  boat  to  the  crops  of  grain 
on  the  banks  of  the  river,  by  which  the 
crop  was  consumed,  were  admissible  in  evi- 
dence to  establish  the  liability  of  the  own- 
ers, in  an  action  against  them  to  recover 
damages  for  the  destruction  of  the  crop. 


Gerh  v.    California  Steam  Nov.  Co^  9 
Cal.  255. 

5.  Where  in  an  action  against  a  steamer 
for  setting  fire  to  plaintiffs  fence,  the  jury 
was  instructed  among  other  things  to  find 
specially  as  to  the  negligence  of  the  cap- 
tain and  crew  of  the  steamer,  and  they 
found  generally  for  plaintiff,  four  hundred 
dollars  damages  ;  and  also  that  the  steam- 
er's spark-catcher  was  not  sufficient  to  pre- 
vent the  sparks  from  communicating  with 
the  shore  and  endangering  property,  the 
verdict  was  held  good,  in  the  absence  of 
any  objection  at  the  time  of  its  rendition, 
that  it  was  not  responsive  to  the  special 
direction.  Algier  v.  Steamer  Marioj  14 
Cal.  170. 

6.  The  fact  that  fire  was  commnnicaled 
from  the  engine  of  defendant's  cars  to 
plaintiff's  grain,  with  proof  that  this  re- 
sult was  not  probable  from  the  ordinary 
working  of  the  engine,  is  prima  facie  pnx^ 
of  negligence  sufficient  to  go  to  the  jury. 
HuU  V.  Sacramento  Valley  R,  E.  Co^  14 
Cal.  388. 


FIRE    DEPARTMENT    OF    THE 
CITY  OF  SAN  FRANCISCO. 

1.  The  fire  department  of  San  Francis- 
co is  not  a  mere  voluntary  association,  but 
it  is  a  branch  of  the  municipal  government 
of  that  city.  People  v.  Board  of  Dele- 
gates  of  the  San  Francisco  Fire  Depart- 
menty  14  Cal.  497. 

2.  We  think  it  is  well  settled  thai  s 
common  law  certiorari  tries  nothing  but 
the  jurisdiction,  and,  incidentally,  the  regu- 
larity of  the  proceedings  upon  which  the 
jurisdiction  depends.     Ih,  500. 

3.  While  it  is  well  settled  at  common 
law,  and  must  be  regarded  so  equally 
under  our  statute,  that  the  review  under 
this  writ  cannot  be  extended  beyond  the 
question  of  power  or  jurisdiction,  the  au- 
thorities are  not  agreed  as  to  what  may  be 
considered  by  the  court  of  review  for  the 
purpose  of  determining  this  question.    /& 

4.  The  cases  are  numerous  to  the  effect 
that  the  review  may  be  extended  to  every 
issue  of  law  and  fiict  involved  in  the  ques- 
tion of  jurisdiction,  and  that  not  only  the 
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reooidy  bat  the  evidence  itself,  when  neces- 
sary for  the  determination  of  this  ques- 
tion, must  be  returned.     Ih, 

5.  The  decision  of  the  board  of  dele- 
gates of  the  fire  department,  in  the  case 
of  a  contested  election  for  chief  engineer, 
is  a  judicial  decision,  and  subject  to  review 
by  tiie  courts  on  certiorari.     Ih. 

^  The  form  and  manner  of  proceeding 
before  the  board  of  delegates  in  deciding 
upon  a  contested  election  is  for  the  board 
to  determine ;  and  courts  will  not  under- 
take to  say  what  is  or  is  not  sufficient  for 
the  board  to  proceed  upon  in  the  first  in- 
stance. It  is  requisite  simply  that  at  some 
point  of  the  proceedings  it  appear  that  the 
the  case  is  within  the  terms  of  the  law. 
lb.  502. 

7.  Where  the  contest  before  the  board 
of  delegates  was  on  the  sole  ground  of  il- 
legal votes,  the  board  had  no  power  to 
declare  the  election  void.  It  should  have 
declared  for  one  or  the  other  of  the  con- 
testants, and  issued  a  certificate  accord- 
ingly.    Ih.  503. 

8.  Where  the  board,  instead  of  so  de- 
ciding, declared  the  election  void,  and 
ordered  a  new  one,  the  contestant  not  ob- 
jecting, the  ma1;ter  of  the  contested  elec- 
tion must  be  considered  finally  dismissed ; 
and  the  board  ought  to  declare  the  result 
of  the  first  election,  according  to  the  re- 
turns then  made,  and  issue  a  certificate  of 
office,     lb.  504. 


FIXTURES. 

1.  A  tenant  who  puts  up  machinery  for 
a  mill  in  a  hoase  leased,  and  fastens  it  by 
by  bolts  and  screws,  etci,  to  the  house,  has 
^  right  to  remove  it,  but  as  between 
vendor  and  vendee,  such  machinery  would 
be  con«dered  as  part  of  the  realty.  Mc- 
Greary  v.  Osborne,  9  Cal.  121. 

2.  Whatever  is  once  annexed  to  the 
freehold  becomes  parcel  thereof,  and 
passes  with  the  conveyance  of  the  estate. 
Sands  v.  Ffeiffer,  10  Cal.  264. 

3.  A  tenant  may  remove  what  he  has 
added  to  the  freehold  when  he  can  do  so 
wiAoat  injury  to  the  estate,  unless  it  has 
become  by  its  manner  of  addition  an  in- 


tegral part  of  the  original  premises.     lb. 

4.  Engine  and  boilers  permanently  fast- 
ened to  the  building  which  had  its  foun- 
dation in  the  ground,  and  could  not  be  re- 
moved without  injury  to  the  premises. 
lb.  265. 

5.  D.  purchased  a  lot  of  land  at  sher- 
iff's sale  on  execution,  and  entered  into 
possession  and  erected  certain  buildings 
thereon.  On  the  25th  of  May,  1858,  D. 
removed  the  buildings.  On  the  same  day 
defendant  in  execution  sold  the  premises 
to  T.,  and  a  day  or  two  after  T.  redeemed 
the  lot  from  the  sale  and  then  brought  suit 
against  D.  to  recover  the  value  of  the 
buildings :  held,  that  as  there  was  no  evi- 
dence that  the  buildings  were  attached  to 
the  soil,  T.  cannot  recover.  Ikfler  v.  Dech^ 
«r,  10  Cal.  436. 

6.  A  fixture  is  an  article  of  a  personal 
nature  annexed  to  the  freehold  and  may 
exist  on  public  land.  Merritt  v.  Jitddj  14 
Cal.  69. 

7.  A  steam  engine  and  boiler  fastened 
to  a  frame  of  timber,  bedded  in  the  ground 
of  a  quartz  ledge  sufficient  to  make  it 
level,  with  a  roof  or  shed  to  protect  the 
machinery,  and  used  for  the  purpose  of 
working  the  ledge,  are  so  annexed  to  the 
freehold  as  to  become  a  fixture,     lb. 

8.  Such  machinery,  when  applied  to 
quartz  leads,  js  a  trade  fixture,  removable 
by  the  tenant  if  otherwise  removable; 
but  this  removal  can  only  be  during  the 
tenancy  and  during  such  further  period  of 
possession  by  the  tenant  as  he  holds  the 
premises  under.  A  right  still  to  consider 
himself  a  tenant,  and  not  during  the  time 
he  may  actually  hold  possession  after  his 
lease  has  expired,     lb. 

9.  A  renewal  of  a  lease  terminates 
the  tenant's  right  to  remove  fixtures ;  so 
with  any  other  agreement  which  termin- 
ates possession  under  a  lease,     lb.  72. 

10.  Although  a  lessor  of  land  cannot  in 
a  given  case  claim  the  fixtures,  it  is  other- 
wise of  the  mortgagee  of  the  lease.  Here 
the  question  is  between  grantor  and 
grantee,  and  the  latter  holds  all  fixtures, 
whether  for  trade  or  manufacture,  agricul- 
ture or  habitation,     lb.  73. 

11.  A  general  deed  of  mortgage  or 
of  bargain  and  sale  passes  the  fixtures  as 
part  ef  the  freehold,     lb. 

12.  At  conmion  law,  a  bond  for  a  title 
is  in  effect  a  mortgfige.  The  legal  title 
remains  in  the  vendor,  and  an  equity  vests 
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in  the  vendee  to  have  the  title  on  compli- 
ance with  the  conditions.  The  legal  title, 
as  also  the  equity,  goes  to  the  whole  estate 
and  includes  fixtures.  The  vendor  can 
bring  ejectment  on  breach  of  condition,  or 
foreclose.     Ih, 


FORCIBLE    ENTRY    AND    DE- 

TAINER. 

I.  In  general. 
II.  Jurisdiction. 
ni.  IHeading. 
IV.  Evidenee. 

1.  Notice  to  qnit. 
V.  Judgment. 
YI.  Writ  of  Reetitntion. 


I.  In  general. 

1.  When  a  partj  is  in  quiet  and  peace- 
able possession  of  lands,  the  law  will  not 
sanction  any  invasion  of  his  rights  by 
force.  When  he  has  been  restored  to  the 
possession  of  which  he  was  thus  improp- 
erly deprived,  it  will  then  be  time  to  try 
the  issue  of  title.  JjcM  v.  Stevensauy  1 
Cal.  2L 

2.  One  tenant  in  common  cannot  sus- 
tain an  action  of  forcible  entry  and  de- 
tainer against  his  cotenant  holding  over. 
He  must  first  resort  to  a  partition  of  the 
land  in  dispute.  Ijiek  v.  (y Donnelly  8  CaL 
63. 

3.  By  the  thirteenth  section  of  the  act 
concerning  forcible  entries  and  unlawful 
detainers,  it  was  the  intention  of  the  legis- 
lature to  make  the  nonpayment  of  rent 
work  a  forfeiture  of  the  estate  of  the  ten- 
ant. But  to  effect  this  the  rent  must  be 
demanded  on  the  day  it  becomes  due  and 
at  a  late  hour  of  the  day,  and  where  the 
record  shows  no  demand  of  the  rent  there 
can  be  no  forfeiture.  Chipman  v.  Emericj 
3  GaL  283;  GatkiU  v.  Trainer,  3  Cal. 
339. 

4.  The  pliuntiff  must  have  an  actual, 
peaceable  possession  in  himself  at  the 
tone  of  entiy.  Treat  y.  Stuartj  5  CaL 
114. 


5.  A  landlord  cannot  sue  in  this  form 
in  his  own  name  for  an  unlawfol  entry 
upon  the  possession  of  his  tenant.     lb, 

6.  This  remedy  is  a  summary  one  given 
by  statute  to  protect  the  possession,  and 
cannot  be  extended  by  implication  to  any 
other  than  the  real  occupants.     lb* 

7.  By  the  terms  of  award,  which  was 
decisive,  between  a  landlord  and  tenant, 
the  latter  was  to  leave  the  premises  on  the 
ninth ;  held,  that  the  plaintiff  had  no  right 
to  give  a  notice  to  quit  until  the  tenth, 
aAer  which  by  the  act  of  forcible  entry 
and  detainer,  the  plaintiff  had  six  days  to 
remove,  wherefore  the  action  commenced 
on  the  tenth  was  premature.  Ra^  v. 
ArtMtrongy  4  Cal.  208. 

8.  The  statute  provides  a  remedy  for 
an  unlawful  entry,  as  well  as  a  forcible 
entry,  and  the  policy  is  doubtless  to  avoid 
nice  distinctions  as  to  what  constitutes 
force  in  an  entry  upon  lands.  Moore  v. 
Godin,  5  CaL  266. 

9.  The  statute  concerning  forcible  entiy 
and  detainer  must  be  strictly  construed, 
and  the  possession  must  be  actual,  peacea- 
ble and  exclusive.  Home  v.  Keieevy  8 
CaL  501. 

10.  This  action  can  only  be  maintained 
by  the  person  ousted ;  his  grantee  cannot 
maintain  the  action.  Hotise  v.  Keieery  8 
Cal.  501 ;  Dickinson  v.  Maguirey  9  CaL 
48. 

11.  The  action  of  forcible  entry  and 
detiuner  may  be  maintained  in  three  cases ; 
first,  when  the  entry  is  forcible ;  second, 
when  the  entry  is  simply  unlawful,  and  the 
detainer  forcible;  third,  when  the  entry 
was  lawful  and  the  holding  over  forcible. 
But  in  all  cases  there  must  be  something 
of  personal  violence,  either  threatened  or 
actual.     Dickinson  v.  Maguire^  9  Cal.  49. 

i  2.  When  the  possession  of  the  premi- 
ses is  demanded  of  the  party,  if  he  by 
word  or  act,  look  or  gesture,  gives  reason- 
able ground  to  apprehend  the  use  of  force 
to  prevent  the  rightful  claimant  from  ob- 
taining peaceable  possession,  this  would  be 
sufficient.    lb, 

13.  If  a  party  making  an  nnlawihl  en- 
try will  peaceably  quit  Uie  premises  when 
demanded,  he  wUl  be  only  responsible  for 
a  trespass,  and  not  for  a  forcible  detainer. 
/J!50. 

14.  The  object  of  the  statute  concern- 
ing forcible  entries  is  to  afibid  relief  to  aD 
parties  whose  possession  is  diBtorbed  by 
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force  and  violence.    Fremont  v.  Orippin, 
10  CaL  214. 

15.  An  action  of  forcible  entry  and  de- 
tainer will  not  lie  against  a  party  claim- 
ing a  right  to  land,  who  is  not  in  the 
actual  possession.  PresUm  v.  Kehoe,  10 
Ckl.  446. 

16.  This  action  is  a  summary  proceed- 
ing to  recover  possession  of  premises 
forcibly  or  unlawfully  detained.  The  in- 
quiry in  such  cases  is  confined  to  the 
actual  peaceable  possession  of  the  plaintiff, 
and  the  unlawful  or  forcible  ouster  or  de- 
tention by  defendant,  the  object  of  the  law 
being  to  prevent  the  disturbance  of  the 
public  peace  by  the  forcible  assertion  of  a 
private  right  McCavley  v.  Weller^  12 
CaL  524. 

17.  There  is  no  reason  why  a  public 
officer,  who  acts  without  authority,  or  un- 
der a  void  authority,  or  who  transcends 
the  authority  conferred  by  law,  should  not 
be  held  to  strict  accountability  for  a  forci- 
ble en^  and  unlawful  detainer  of  prop- 
erty.    76.  527. 

18.  The  statute  was  intended  to  pre- 
vent bloodshed,  violence  and  breaches  of 
the  peace,  too  likely  to  result  from  wrong- 
ful entries  into  the  possession  of  others ; 
and  it  would  be  absurd  to  say,  that  to  ena- 
ble a  party  to  avail  himself  of  its  provis- 
ions, there  must  have  occurred  precisely 
the  evil  which  it  was  the  object  of  the 
law  to  prevent     Ih, 

19.  The  plaintiff  was  in  peaceable  pos- 
session; the  defendant  ousted  him  by 
force ;  and  before  the  legality  of  the  title 
of  the  parties  to  the  premises  can  be  the 
subject  of  consideration,  the  plaintiff  must 
be  placed  in  statu  quo  with  reference  to  the 
property.     Ih,  533. 

20.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufficient,  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner ;  and  the  posses- 
sion of  the  agent  is  the  possession  of  the 
principal,  who  can  maintain  forcible  and 
unlawful  entry  and  detainer  against  such 
third  persons,  whether  the  agent  had  any 
written  authority  or  not.  Mmtum  v. 
BwT,  16  CaL  109. 

21.  Where,  in  such  case,  proof  was  ad- 
mitted, without  objection,  of  the  acts  of  the 
agent  in  renting  and  controlling  the  prop- 
erty lor  the  principal,  defendant  cannot 


afterwards  claim  a  nonsuit  on  the  general 
ground  that  no  power  of  attorney  from  the 
principal  was  shown,  and  that  therefore 
his  possession  was  not  sufficiently  proven. 
lb. 

22.  Where  plaintiff  has  been  in  peacea- 
ble and  quiet  possession  and  use  of  the 
premises  through  his  agent  and  by  his 
tenants,  and  the  building  being  unrented, 
had  locked  the  door  and  taken  the  key  to 
his  office,  he  was  in  ^^  actual  possession " 
of  the  premises,  within  the  statute  of  forci- 
ble entry  and  detainer.     lb. 

23.  The  statute  does  not  require  actual 
occupancy,  and  ^'  actual  possession  **  con- 
sists as  much  of  a  present  power  and  right 
of  dominion  as  of  an  actual  corporal  pres- 
ence in  the  house.     lb. 

24.  Where  a  building  locked  up  and  so 
in  possession  of  plaintiff  has  been  entered 
by  third  persons,  and  taken  possession  of 
forcibly  and  unlawfully,  and  is  detained,  it 
should  be  left  to  the  jury  how  and  by 
whose  direction,  agency,  or  procurement 
the  entry  was  made,  and  whether  by  pre- 
concert and  arrangement  or  not;  and  if 
they  find  possession  was  taken  by  the  act, 
agency  and  codperation  of  all  the  defend- 
ants, and  the  holding,  whether  by  one  or 
many,  was  in  pursuance  of  such  arrange- 
ment or  preconcert,  then  the  defendants 
are  guilty  of  the  entry  and  detainer.     lb. 

25.  The  fietct  that  the  defendants  did  not 
themselves  go  into  the  actual  corporal  pos- 
session of  the  premises,  or  did  not  person- 
ally take  possession  or  make  entry,  does 
not  defeat  the  action.     lb. 

26.  Bill  for  an  injunction  to  restrain 
defendants  from  taking  possession  of  cer- 
tain real  estate — a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession ;  that  defend- 
ants have  conspired  together,  and  are 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises ;  that  plaintiffs  are  in  possession 
of  teams,  carriages,  etc,  for  transporting 
goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiff  will  be  ruined  in  their  business, 
and  their  property  be  destroyed:  held, 
that  these  allegations  are  insufficient  to 
authorize  an  injunction — there  being  no 
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avennent  of  insolvencj  of  defendants,  and 
the  complaint  not  showing  that  there  is  no 
adequate  remedy  at  law,  and  that  in  such 
case,  forcible  entry  and  detainer  would  be 
a  speedy  mode  of  regaining  the  possession, 
if  taken  by  defendants,  and  for  other  dam- 
ages the  usual  proceedings  at  law  would 
suffice.  That  the  premises  are  used  in 
connection  with  the  transportation  busi- 
ness, which  would  be  interrupted  by  the 
threatened  trespass,  is  not  alone  a  ground 
for  equitable  interference.  Tomlinsan  v. 
i^u^o,  leCal.  206. 


II.  Jurisdiction. 

27.  A  case  of  forcible  entry  and  -de- 
tainer was  legally  brought  before  a  justice, 
and  he  being  a  witness  in  the  cause  sent  it 
to  the  mayor  of  the  city,  who  having  no 
jurisdiction,  returned  it  to  the  successor  of 
the  justice,  before  whom  it  was  tried  and 
decided :  held,  that  the  mere  fact  of  hav- 
ing been  proposed  for  jurisdiction  to  the 
mayor  who  had  none,  and  who  therefore 
did  not  pretend  to  exercise  any,  cannot  be 
error.    Davis  v.  Grollen,  2  Cid.  360. 

28.  The  recorder  of  Sacramento  city 
has  no  jurisdiction  in  cases  of  forcible  en- 
try and  unlawful  detainer*  Cronise  v. 
CarghiU,  4  Cal.  122. 

29.  A  cause  having  been  transferred 
from  the  recorder's  court  to  a  justice's,  the 
latter  of  which  had  jurisdiction,  and  the 
defendant  having  appeared  before  the  just* 
ice  and  consented  to  the  time  fixed  for 
trial,  is  a  waiver  of  his  right  to  be  brought 
in  by  the  summons  and  complaint     Ih, 

80.  This  action  is  a  summary  proceed- 
ing provided  by  statute,  and  does  not  be- 
long to  the  district  courts,  by  virtue  of 
their  original  common  law  jurisdiction  over 
the  subject  matter  in  controversy.  7Wn«- 
emi^v.  Brooks,  5  Cal.  52. 

31.  Plaintiff  brought  his  action  against 
defendant  under  the  statute,  in  a  justice's 
court,  who  certified  it  to  the  district  court: 
held,  that  the  transfer  was  illegal,  and 
could  not  defeat  the  plaintiff's  rights  by 
operating  a  discontinuance.  Larue  y.  Gas- 
kins,  5  Cal.  509. 

32.  Justices'  courts  have  jurisdiction  in 
cases  of  forcible  entry.  (yCaUaghan  v. 
Booik,  6  Cal.  66 ;  HaH  v.  Moon,  6  Cal. 
162;  Small  Y.  Gunnn,  6  Cal.  449. 

33.  The  power  of  the  county  court  to 


treble  the  damages,  by  way  of  penalljy  in 
actions  of  forcible  entry,  results  by  neces- 
sary implication  from  its  power  to  try  de 
novo.    (yCaHaghan  v.  Booth,  6  CaL  66. 

34.  On  appeal  from  a  justice's  court,  in 
forcible  entry  and  detainer,  the  execution 
of  an  appeal  bond  within  ten  days  is  not  a 
condition  to  the  jurisdiction  of  the  county 
court     Rabe  v.  Hamilton,  15  Cal.  32. 

35.  If  the  bond  be  void  or  defective 
through  accident  or  mistake,  a  new  bond 
may  be  filed  on  such  terms  as  the  oomt 
deems  just,  the  right  of  the  other  party 
being  regarded.    Ih. 

36.  Where,  in  an  action  of  forcible  entiy 
and  detainer,  the  judgment  is  for  the  pos- 
session of  the  premises,  and  ninety-four 
dollars,  treble  damages,  besides  costs — the 
title  not  being  involved — query,  whether 
the  supreme  court  has  jurisdiction  of  an 
appeal  from  the  county  court.  PouIy. 
Silver,  16  Cal.  76. 


in.  Pleading. 

37.  The  statute  does  not  require  an  al- 
legation in  the  complaint  of  possession,  and 
an  averment  that  the  premises  ^  are  un- 
lawfully withheld  from  the  plaintiff"  ^ 
somewhat  general,  yet  not  insufficient  in 
a  justice's  court,  except  on  demurrer. 
Cronise  v.  Carghili,  4  Cal.  122. 

38.  A  description  of  the  land  sufficiently 
definite  to  enable  the  administration  of  sub- 
stantial justice,  is  all  that  is  required  in  an 
action  before  a  justice  of  the  peace,  ffer' 
nandez  v.  Simon,  4  Cal.  183. 

39.  Where  treble  damages  are  given  by 
a  statute,  the  demand  for  such  damages 
must  be  expressly  inserted  in  the  declina- 
tion, which  must  either  recite  the  statute, 
or  conclude  to  the  damage  of  the  plaintiff 
against  the  form  of  the  statute.  C^pman 
V.  JSmeric,  5  Cal.  240 ;  contra,  O*  CaUaghan 
V.  Booth,  6  Cal.  66;  Small  v.  Gwinnj  6 
Cal.  162. 

40.  In  an  action  of  forcible  entiy  and 
detainer,  the  complaint  described  the  prem- 
ises as  ^' about  ten  rods  square,  situated 
within  and  comprising  the  north-westerly 
comer  of  that  certain  piece  or  parcel  of 
land,  bounded  and  described  as  fdlows,  to 
wit : "  (the  complaint  then  goes  on  to  give 
the  metes  and  bounds  of  a  tract  contain- 
ing one    hundred  and  forty-six  acres). 
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^  The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less, 
south-easterly  from  the  house  of  defendant, 
and  near  the  gate  aforesaid,  and  near  the 
junction  of  the  San  Bruno  turnpike  road 
with  the  road  leading  from  the  city  of  San 
Francisco  to  Hunter's  Point"  Said  gate 
was  where  this  last  road  passed  through. 
The  proof  among  other  things  showed 
this  ten  rods  to  be  called  the  north-easterly 
instead  of  the  north-westerly  corner  of  the 
tract  The  judgment  for  plaintiff  followed 
the  description  in  the  complaint  Defend- 
ant i4)peals:  held,  that  the  variance  in  the 
description  of  the  premises  did  not  preju- 
dice appellant ;  that  the  question  was  one 
of  identity,  and  the  fact  that  the  comer  of 
the  small  tract  was  called  the  north-east- 
erly instead  of  the  north-westerly  corner, 
was  itself  insufficient  to  defeat  the  action, 
if  the  other  and  more  definite  marks  of 
description  sufficiently  indicated  and  iden- 
tified the  premises.  Paid  v.  Silvery  16 
Cal.  75. 

41.  The  objection  to  a  complaint  in 
forcible  entry  and  detainer,  that  it  does 
not  aver  ^  actual  possession  " — the  word 
^  possession  "  only  being  used — ^was  a  mere 
defect  in  pleading,  which  should  have  been 
taken  advantage  of  below,  where,  if  the 
objection  be  good,  the  complaint  could  have 
b^n  amended,  but  it  cannot  be  urged  in 
the  supreme  court  for  the  first  time.  J/tn- 
iwm  V.  Burr,  16  Cal.  110. 


IV.  Evidence. 

42.  In  this  action,  the  holding  over  the 
land  is  the  foundation  of  the  action,  and  must 
necessarily  be  proven  like  any  other  sub- 
stantive fact     Reed  v.  Grant,  4  Cal.  176. 

43.  Where  a  party  of  four  men  enter  a 
building  occupied  by  another,  in  the  night- 
time, during  the  hours  of  sleep,  and  take 
possession,  and  avow  their  intention  to 
keep  possession  and  actually  do  so,  it  is 
sufficient  to  maintain  this  action.  Scarlett 
V.  Lamarque,  5  Cal.  63. 

44.  To  sustain  this  action  actual  force, 
threats  or  violence  in  the  entry,  or  the 
jast  apprehension  of  violence  to  the  per- 
son must  be  shown  to  have  existed,  unless 
the  detainer  be  riotous.  Fraxier  v.  J9an- 
ioft,  5  CaL  157. 

45.  Proof  of  actual  force  is  not  neces- 


sary to  maintain  this  action ;  but  threats 
showing  an  intention  to  resort  to  violence 
if  resistance  is  offisred,  are  sufficient. 
OGaUaghan  v.  Booths  6  Cal.  66. 

46.  Where  the  plaintiff  in  an  action  of 
forcible  entry  for  the  front  of  a  town  lot, 
proved  that  he  had  a  small  house  in  the 
rear  of  it :  held,  to  be  sufficient  to  warrant 
the  jury  in  finding  an  actual  possession  of 
the  whole  lot    /&. 

47.  Where  a  plaintiff  had  obtained  judg- 
ment in  another  court  for  a  quarter's  rent 
under  a  lease  :  held,  that  in  an  action  of 
forcible  entry  and  detainer  for  nonpay- 
ment of  another  quarter's  rent  under  the 
same  lease,  between  the  same  parties,  the 
plaintiff  could  introduce  the  former  judge- 
ment as  evidence  in  all  the  points  iden- 
tical in  the  two  cases.  Love  v.  WaUz,  7 
Cal.  252. 

48.  To  sustain  forcible  entry  and  de- 
tainer, plaintiff  must  have  been  in  actual 
possession ;  and  where  the  land  is  public 
land,  not  taken  up  under  our  possessory 
act  nor  under  the  federal  laws,  such  actual 
possession  can  be  shown  only  by  actual 
inclosure,or  its  equivalent.  Merely  putting 
down  stakes,  or  marking  out  a  boundary 
line,  is  not  sufficient  In  such  action,  proof 
of  forcible  detainer  does  not  prove  forcible 
entry.    Preston  v.  Kehoe,  15  Cal.  818. 

49.  Where  the  complaint  avers  forcible 
and  unlawful  entry,  and  that  defendants 
forcibly  detained  the  premises  so  unlaw- 
fully taken,  forcible  entry  must  be  proven ; 
the  averment  of  detainer  not  being  stated 
as  an  independent  ground  of  relief.  Ih, 


1.  Notice  to  Quit. 

50.  In  an  action  for  unlawfully  holding 
over  after  the  expiration  of  the  tenant's 
term,  three  days  notice  to  quit  is  all  that 
is  required.   Garbrell  v.  Fitch,  6  Cal.  189. 


V.  Judgment. 

51.  A  sued  B  &  C  for  forcible  entry 
and  detainer,  and  obtained  judgment 
against  them  for  damages,  and  afterwards 
took  a  deed  ft'om  B  for  the  premises, 
procured  D  to  indemnify  B  against  the 
judgment:  held,  that  this  released  C  also 
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from  the  judgment  as  to  damages.  Ransom 
V.  Faruh,  4  Cal.  387. 

52.  In  this  action,  where  the  injury 
affects  the  constructiTe  possession  and  not 
the  actual  possession,  the  land  can  be  re- 
covered without  a  fine  or  treble  damages. 
Stark  V.  Barnes^  4  Cal.  414. 

53.  In  an  action  for  a  forcible  and  un- 
lawful entry  and  detainer  of  a  mine, 
against  a  corporation  and  C.  &  Y.,  the 
jury  returned  a  verdict  of  guilty  as  to  C. 
&  v.,  and  not  guilty  as  to  the  corporation : 
held,  that  such  verdict  is  conclusive  that 
the  plaintiff  was  peaceably  in  actual  pos- 
session of  the  premises  at  the  time  of  the 
entry ;  that  unlawful  and  forcible  entry  on 
his  possession  was  made  by  the  defend- 
ants C.  &  v.,  and  that  the  corporation  did 
not  participate  in  the  trespass.  Fremont 
V.  Orippen^  10  Cal.  214. 

54.  In  forcible  entry  and  detainer  tried 
in  the  courty  court,  on  appeal  from  a  jus- 
tice's court,  plaintiff,  having  obtained  a 
verdict  for  one  hundred  and  fifty  dollars 
damages,  moved  that  they  be  trebled. 
Motion  denied,  and  judgment  entered  for 
one  hundred  and  fifty  dollars,  with  resti- 
tution of  premises.  Plaintiff  applies  to 
the  supreme  court  for  mandamus  to  com- 
pel the  court  below  to  render  judgment 
for  treble  damages :  held,  that  the  appli- 
cation must  be  denied,  as  plaintiff  has 
an  adequate  remedy  by  appeal ;  pending 
which,  plaintiff  can  enforce  so  much  of  the 
judgment  as  awards  restitution.  The  judg- 
ment can  be  corrected  in  this  court,  if 
proper,  by  trebling  the  damages.  Early 
V.  Mannixy  15  Cal.  150. 


VI.  Weit  op  Restitution. 

55.  The  writ  of  restitution  obtained  in 
an  action  of  forcible  entry  and  detainer 
does  not  determine  the  right  of  property 
or  the  right  of  possession,  and  constitutes 
no  defense  to  an  action  of  ejectment 
Mitchell  V.  Hagood,  6  Cal.  148. 

See  Forfeiture,  Landlord  and 
Tenant,  Lease. 


FORECLOSURE. 
See  Equitt,  Mortgage. 


FOREIGNERS. 
See  Aliens,  Naturalizatiok. 


FORFEITURE. 

I.  Of  Lands  by  Aliens. 

II.  Of  Interest  in  Corporations. 
III.  Of  Title. 
IV.  Of  Leasehold  Interest. 


I.  Of  Lands  bt  Aliens. 

1.  An  alien  cannot  be  deprived  of  his 
land,  or  of  any  right  incident  to  its  owner- 
ship, by  proof  of  his  alienage  in  a  collat- 
eral proceeding.  Ramirez  v.  Kent,  2  CaL 
560. 

2.  The  estate  purchased  by  an  alien 
does  not  vest  in  the  sovereign  until  office 
found ;  until  then  the  alien  is  seized  and 
may  sustain  actions  for  injuries  to  the 
property.     Ih, 

3.  The  relation  of  landlord  and  tenant 
exists  where  the  landlord  is  an  alien  non- 
resident, and  is  obligatory  upon  the  tenant, 
and  he  cannot  be  allowed  to  controvert  the 
title  of  the  lessor.     Ih. 

4.  In  order  that  the  United  States 
should  take  any  interest  in  the  land  in 
question,  it  was  necessary  that  the  forfeit- 
ure should  have  been  ascertained  either 
by  her  or  Mexico.  People  v.  FoUamy  5 
Cal.  878. 

5.  It  would  be  difficult  to  establish  the 
doctrine,  on  authority  or  argument,  that 
the  United  States  after  the  trea^  became 
vested  with  authority  to  prosecute  any 
claims  for  a  forfeiture  that  had  accrued  in 
California  to  the  Mexican  government 
Ih.  880. 
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n.  Of  Interest  in  Corporations. 

6.  Stock  being  diyided  into  money 
shares  and  labor  shares,  the  holders  of 
the  latter,  who  had  contributed  no  capital 
towards  the  outfit  of  the  company,  had 
performed  no  labor  beneficial  to  the  com- 
pany, and  had  their  expenses  to  Califor- 
nia paid  out  of  the  funds  contributed  by 
the  holders  of  the  money  alone,  and  had 
abandoned  the  association,  which  fact  by 
the  articles  worked  a  forfeiture  of  the 
labor  shares :  held,  that  the  assets  of  the 
company  should  be  distributed  among  the 
holders  of  the  money  shares  alone,  and 
the  court  could  not  relieve  them'  from  the 
forfeiture.  Von  Schmidt  y.  Huntington, 
1  Cal.  70. 

7.  Contracts  by  reason  of  which  a  for- 
feiture is  claimed  to  have  accrued  should 
be  construed  strictly,  and  the  facts  urged 
in  support  of  the  forfeiture  ought  to  be 
clear  and  explicit,  and  not  lefl  to  inference 
and  argument.    lb,  71, 

8.  The  mere  fact  that  one  tenant  in 
ccMnmon  or  partner  goes  away  and  re- 
mains absent  from  the  premises  of  the 
joint  business  or  property,  leaving  his  asso- 
ciates in  possession,  creates  no  presump- 
tion of  abandonment,  nor  does  his  refusal 
to  pay,  or  his  delay  in  paying  the  ex- 
penses of  the  business,  or  Uie  assessments, 
create  of  itself  a  forfeiture ;  there  must 
be  dear  and  unequivocal  proof  of  aban- 
donment.    Waring  V.  Grow,  11  Cal.  371. 

9.  In  order  to  the  enforcement  of  the 
forfeiture  of  the  interest  in  the  claim,  some 
appropriate  action  by  suit  must  be  taken 
to  liquidate  the  demand  and  sell  the  prop- 
erty, or  there  must  be  at  least  clear  and 
unequivocal  proof  of  abandonment.  lb, 
872. 


in.  Op  Title. 

10.  Where  parties  to  a  bond  for  a  title 
stipulate  among  themselves  for  a  forfeit- 
ure, such  forfeiture  cannot  defeat  the 
plaindfiT's  rights  to  the  purchase  money. 
Bagleg  v.  Eaton,  5  Cftl.  501. 

11.  Mining  laws,  when  introduced  in 
evidence,  are  to  be  construed  by  the  court, 
and  the  questionwhetherby  virtue  of  such 
laws  a  forfeiture  has  accrued  is  a  ques- 


tion of  law,  and  cannot  therefore  be  prop- 
erly submitted  to  a  jury.  Fairbanks  v. 
Woodhousey  6  Cal.  435. 

12.  Where  the  grantor  of  defendant 
obtained  an  alcalde's  grant  to  a  town  lot, 
in  1843,  and  was  put  into  possession 
thereof,  and  commenced  building  thereon, 
(his  grant  containing  the  usual  condition 
of  building  within  one  year)  and  was  com- 
pelled to  suspend  the  erection  of  his  house, 
and  the  lot  remained  unoccupied  till  1849, 
when  he  went  again  into  possession  and 
built  a  house,  which  possession  was  main- 
tained till  the  bringing  of  this  suit,  and  the 
plaintifi^s  grantor  obtained  a  grant  of  the 
same  lot  in  1847,  but  never  went  into  pos- 
session :  held,  that  there  was  no  forfeiture 
of  the  grant  of  defendant's  grantor  on  the 
ground  of  nonperformance  within  the 
time,  unless  something  else  was  done  to 
produce  it.     HoOiday  v.  West,  6  Cal.  526. 

13.  To  avoid  a  denouncement,  and  a 
possible  forfeiture  of  the  estate  of  a  Mex- 
ican grant,  a  party  was  required  to  culti- 
vate or  occupy  the  land,  and  his  possession 
was  his  right,  which  could  have  been  en* 
forced  under  the  Mexican  government. 
Ferris  v.  Coover,  10  Cal.  620. 

14.  The  failure  to  comply  with  any  one 
of  the  mining  rules  and  regulations  of  the 
camp  is  not  a  forfeiture  of  title.  Mc  Gar^ 
rity  V.  Byington,  12  Cal.  431. 

15.  No  forfeiture  accrues  of  a  title  other- 
wise good,  by  failure  to  present  it  to  the 
Board  of  Land  Commissioners.  Gregory 
V.  McPherson,  13  Cal.  570. 


lY.  Of  Leasehold  Interest. 

16.  At  common  law,  there  was  no  for- 
feiture of  an  estate  for  years  for  the  non- 
payment of  rent,  nor  the  commission  of 
waste.     Chipman  v.  Emeric,  3  Cal.  283. 

17.  By  the  statute  of  Gloucester,  6 
Edw.  1,  the  remedy  of  forfeiture  was  given 
for  waste,  and  it  was  expressly  confined 
to  the  place  wherein  the  waste  was  com- 
mitted ;  but  the  statute  of  California  con- 
fines the  remedy  to  the  recovery  of  treble 
damages.     lb, 

18.  By  the  thirteenth  section  of  the  act 
concerning  forcible  entries  and  unlawful 
detainers  it  was  the  intention  of  the  legis- 
lature to  make  the  nonpayment  of  rent 
work  a  forfeiture  of  the  estate  of  the 
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tenant  But  to  eflfect  this  the  rent  most 
be  demanded  on  the  day  it  beoomes  due, 
and  at  a  hite  hour  of  the  day,  and  where 
the  record  shows  no  demand  of  the  rent 
there  can  be  no  forfeiture.  Ckipman  v. 
Emeric^  8  CaL  283 ;  Craskill  v.  Trainer^ 
3  Cal.  339. 

19.  Where  a  lease  contains  a  covenant 
against  assignment,  such  a  restriction 
would  not  in  any  case  be  enforced  so  as  to 
work  a  forfeiture.  It  is  a  restraint  against 
alienation  and  is  against  the  policy  of  the 
law.  Ckipman  v.  Emerie^  5  Cal.  51. 

20.  Tenants  have  no  right  to  remove 
buildings  erected  by  them,  after  a  forfeit- 
ure or  reentry  for  covenant  broken.  Wkip- 
ley  V.  Dewey,  8  Cal.  38. 

21.  Where  a  landlord  agreed  to  allow 
his  tenant  a  reasonable  time  afier  the  ex- 
piration of  his  lease  to  remove  his  build- 
ings, and  the  tenant  surrendered  or  for- 
feited his  lease  before  its  expiration,  the 
intention  of  the  parties  must  be  confined 
to  its  legal  expiration,  and  not  to  the 
wrongful  act  of  the  lessee  in  termmating 
it,  and  the  lessee  can  claim  no  rights  under 
the  contract.     lb.  39. 

22.  A  defendant  cannot  rest  his  justifi- 
cation of  a  forcible  entry  upon  any  possible 
forfeiture  of  the  lease.  Such  fo«feiture 
cannot  be  asserted  except  by  force  of  a 
judicial  determination.  McCauleyv.  Wel^ 
ler,  12  CaL  533. 

.  23.  The  averment  of  forfeiture  is  a  legal 
conclusion  upon  which  no  issue  can  be 
taken.  The  fact  should  be  stated  so  as  to 
enable  the  court  to  determine  whether  the 
forfeiture  did  accrue.  Dutch  Flat  Water 
Co.  V.  Mooney,  12  Cal.  534. 

24  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance,  on  the  first  day 
of  each  month.  November  1st,  1858, 
defendant  being  in  possession,  denied  plaints 
iff's  title,  and  refused  to  pay  rent.  De- 
cember 23d,  1858,  plaintiff  sued  defendant 
in  a  justice's  court  for  rent  due  Novem- 
ber Ist  and  December  Ist,  1858,  and  had 
judgment,  which  was  paid.  January  8th, 
1859,  plaintiff  served  on  defendant  notice 
to  quit,  on  the  ground  of  forfeiture  for  non- 
payment of  rent ;  defendant  refused  to  quit 
or  surrender  the  premises.  Plaintiff  brings 
ejectment  Defendant  answers ;  denying, 
among  other  things,  plaintiff's  title  and 
his  own  relation  of  tenant:   held,  that 


plaintiff  is  entitled  to  recover ;  that  the 
denial  of  title  and  the  relation  of  tenant 
made  defendant  a  trespasser,  not  entitled 
to  notice  to  quit ;  that  no  special  denumd 
for  payment  of  rent  was  necessary  to  work 
a  forfeiture ;  that  defendant eoa Id  not  deny 
title,  and  yet  claim  the  benefit  of  holding 
in  subordination  to  it.  t&niih  v.  Oyg  SbaWj 
16  Cal.  89,  92. 


FORGERY. 

1.  It  is  necessary  to  a  conviction  under 
an  indictment  for  forging  an  order  for  the 
delivery  of  goods,  that  the  order  should  be 
signed  in  the  name  of  a  party  having  goods 
in  their  possession  of  the  drawee.  People 
V.  Way,  10  Cal.  236. 

See  Crihes  and  Criminal  Law, 
Felony. 


FRANCHISE. 

1 .  A  mere  right  to  collect  wharfiige  and 
dockage  for  a  certain  term  of  years  is 
neither  real  estate  nor  personal  property, 
but  a  franchise  or  incorporeal  heridita- 
ment,  an  uncertain  profit  issuing  oat  of  a 
reality,  and  this  property  is  not  taxed  by 
the  revenue  act  of  1851.  Dewttt  v.  /fbyt, 
2  Cal.  468. 

2.  A  ferry  is  a  franchise,  and  is  not  the 
subject  of  levy,  sale  or  delivery  under 
execution.  It  involves  a  personal  trust 
granted  by  the  sovereign  upon  conditions 
imposed  upon  the  grantee  alone,  and  his 
liability  cannot  be  removed  by  substitution. 
Monroe  v.  noma$y  5  CaL  471 ;  Th&mas 
V.  Armstrong,  7  Cal.  287. 

3.  The  right  to  be  protected  in  the  po»> 
session  of  the  public  lands  in  this  State,  is 
founded  alone  on  the  doctrine  of  preramp- 
tion;  for  a  license  to  occupy,  from  the 
owner,  will  be  presumed.  Ckmger  v. 
Weaver,  6  CaL  556. 

4.  The  right  of  constructing  ditches. 


FORFEITURE.— FRAUD. 


539 


Franohiae. — ^Fraad  in  general. 


canals  or  flumes  in  the  mines,  like  gold  is 
a  franchise,  and  the  attendant  circnm- 
sUnoes  raise  the  presumption  of  a  general 
grant  from  the  sovereign  of  this  privivege ; 
and  every  one  who  wishes  to  obtain  it  has 
license  from  the  State  to  do  so,  provided 
that  the  prior  rights  of  others  are  not  in- 
fringed upon.     lb,  558. 

5.  If  a  party  by  conspiracy  with  others 
procured  them  and  himself  to  be  elected 
to  the  Board  of  Trustees  of  a  town,  for  the 
purpose  of  defrauding  the  town  of  its 
property  and  its  franchises  for  his  bene- 
fit, the  whole  transaction  is  illegal.  (Xty 
of  Oakland  y.  Carpentier,  13  Cal.  551. 

6.  The  general  doctrine  in  the  United 
States  now  is,  that  the  grant  of  a  ferry, 
bridge  or  similar  franchise  does  not  carry 
with  it  a  restriction  upon  the  granting 
power  to  make  a  similar  grant  to  other 
grantees,  though  the  last  grant  necessarily 
interferes  with  the  profits  and  business  of 
the  first.  Indian  Canon  Road  Co.  v. 
Robinsanj  13  Cal.  520. 

See  Bridges  and  Febries,  Wharf. 
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FRAUD. 

1.  In  general. 
II.  As  a  ground  for  relief  in  Equity. 

III.  Evidence  of  Fraud. 

IV.  Arrest  for  Fraud. 

V.  Fraod  in  a  Consideration. 


L  In  general. 

1.  Where  there  has  been  such  a  part 
performance  of  a  verbal  contract  of  sale 
by  the  plaintiff  as  to  put  him  into  a  sit- 
uation which  would  operate  as  a  fraud 
upon  him,  unless  the  verbal  agreement 
should  be  enforced,  a  specific  peiformance 
of  the  contract  will  be  decreed.  ToUer 
Y.Fobom,!  Cal.  212. 

2.  The  power  given  in  an  insolvent's 
assignment  to  sell  on  credit  is  presumptive 
evidence  of  fraud  as  to  creditors.  Bil- 
Uh9$  v.  BiUings,  2  Cal.  113. 

3.  Where  there  is  no  dispute  as  to  the 
&ctsy  and  the  law  upon  these  facts  declares 


a  transaction  fraudulent,  it  is  not  a  ques- 
tion for  the  jury.  Billings  v.  Billings,  2 
Cal.  113 ;   Chenerg  v.  Palmer,  6  Cal.  122. 

4.  An  attorney  at  law  took  an  assign- 
ment of  a  lot  upon  which  there  was  a  lien 
for  purchase  money  after  suit  brought 
against  the  assignee  for  recovery  of  the 
money.  The  attorney  defended  the  suit 
throughout  all  its  stages  without  disclosing 
his  claim.  Judgment  was  rendered  for 
the  plaintiff,  and  all  the  right,  title  and  in- 
terest of  the  defendant  in  the  lot  was  sold 
by  the  sheriff  and  purchased  by  the  plaint^ 
iff.  The  attorney  then  claimed  the  lot  in 
possession  of  his  tenant,  refusing  to  pay 
rent  iu  arrear,  and  denying  that  any  lien 
existed.  In  a  new  action  he  was  made  a 
party,  and  in  view  of  these  facts  it  was 
held  that  his  silence  in  regard  to  his  own 
claim  throughout  his  connection  with  the 
the  former  suit  was  a  fraudulent  conceal- 
ment, and  he  was  decreed  to  deliver  pos- 
session, pay  all  costs  and  arrear  rents. 
Truehody  v.  Jacobson,  2  Cal.  288. 

5.  A  deed  void  by  reason  of  fraud  can- 
not be  made  valid  by  legislation  so  as  to 
affect  the  rights  of  third  persons.  Smith 
y.  Morse,  2  Cal.  542. 

6.  Courts  will  not  defeat  rights  of  prop- 
erty on  the  ground  of  fraud,  unless  the 
fraud  be  made  plainly  apparent  Joyce  v. 
Joyce,  5  Cal.  163. 

7.  Under  the  twelfth  section  of  the  act 
concerning  corporations,  passed  April  22, 
1850,  no  transfer  of  stock  is  good  against 
third  parties,  unless  the  transfer  be  made 
upon  Uie  books  of  the  company.  Weston 
V.  Bear  River  and  Auburn  W,  and  M,  Co., 
5  Cal.  189. 

8.  It  is  a  familiar  maxim  of  the  law 
that  fraud  vitiates  everything,  and  a  dis- 
trict court  being  a  court  of  general  juris- 
diction, can  in  a  case  in  equity,  where 
fraud  and  collusion  are  charged  against  a 
judge  in  entering  an  order  or  decree,  re- 
view the  same  and  annul  it,  if  the  facts 
justify  such  a  conclusion.  Sanford  v. 
Head,^b  Cal.  298. 

9.  A  court  of  chancery  has  jurisdiction 
to  set  aside  decrees  obtained  by  fraud  on 
an  original  bill  filed  for  that  purpose.    lb* 

10.  However  fraudulent  against  credit- 
ors a  sale  might  be,  yet  it  is  binding  be- 
tween the  parties.  Montgomery  v.  Hunty 
5  Cal.  368. 

11.  An  insdlvent  person  sold  certain 
property  to  plaintiff  to  unincumber  his 


540 


FRAUD. 


In  general. 


homestead  for  the  purpose  of  saving  it  to 
himself,  which  plaintiff  knew :  held,  that 
the  sale  was  fraudulent  and  void  as  to 
creditors.    Ridddl  t.  Shirley,  5  Cal.  490. 

12.  Plaintiff  cannot  recover  against  the 
corporation  of  Bradlej,  Berdan  &  Co." 
upon  a  written  contract  entered  into  be- 
tween himself  and  Bradlej  &  Co.,  as  the 
contract  was  not  made  by  the  corporation, 
unless  a  deceit  was  practiced  by  the  plaint^ 
iff,  and  the  circumstances  of  the  case  were 
such  as  to  raise  the  presumption  that  the 
corporation  was  cognizant  of  the  deceit 
and  fraudulently  participated  in  it  by 
availing  itself  of  the  plaintiff's  labor  ;  it  is 
liable,  not  upon  the  written  agreement, 
but  for  work  and  labor.  Morrison  v. 
Bradley,  5  Cal.  503. 

13.  Fraud  is  a  fact  which  must  be 
proved.  The  party  undertakes  to  do  so 
when  he  sues  out  his  process.  It  gives 
character  to  his  judgment  and  determines 
his  right,  and  he  should  substantiate  it. 
Matoon  v.  Eder,  6  Cal.  60. 

14.  A  confession  of  judgment  to  a  bona 
fide  creditor,  and  the  issuance  of  execu- 
cution  and  making  levy  under  the  same 
by  the  judgment  debtor  without  the  knowl- 
edge of  the  judgment  creditor,  done  with 
the  knowledge  that  another  creditor  is 
about  to  attach,  and  for  the  purpose  of  de- 
feating the  attachment,  i^  void  and  fraud- 
ulent as  to  the  attaching  creditor.  Byan 
v.  Dafy,  6  Cal.  239. 

15.  A  failure  to  make  all  the  disclos- 
ures in  a  statement  of  a  confession  of 
judgment  required  by  the  statute  is  prima 
facie  evidence  of  fraud.  Jiichards  v.  Mc- 
Milan,  6  CaL  422. 

16.  The  sale  of  the  equity  of  redemp- 
tion of  mortgaged  premises  and  assign- 
ment of  the  rents  thereof  until  foreclosure 
and  sale  to  a  creditor,  cannot  operate  as  a 
fraud  upon  the  mortgagee,  whose  rights 
are  secured  and  may  be  enforced  by  fore- 
closure.    Dewey  v.  Laison,  6  Cal.  616. 

17.  There  is  no  particular  sanctity 
about  a  sealed  instrument  which  will  estop 
a  party  from  alleging  fraud  in  the  execu- 
tion or  in  the  obtaining  of  it  On  the  con- 
trary, fraud  is  a  legitimate  defense  at  all 
times  and  in  all  proceedings,  at  least,  un- 
der our  system.  Hopkins  v.  Beard,  6  Cal. 
665. 

18.  The  recording  act  is  sufficient  to 
charge  a  prior  mortgagee  with  fraud  in 
releasing  portions  of  the  mortgaged  prem- 


ises, retaining  a  lien  on  the  balance,  of 
which  part  had  been  sold  after  the  mort- 
gage, but  before  his  releases,  so  as  to  jus- 
tify a  court  of  equity  to  set  it  aside.  Den' 
n%8  V.  BwrriU,  6  CaL  673. 

19.  To  constitute  fraud,  actual  notice  is 
necessary,  or  such  acts  in  the  premises  as 
some  positive  statute  characterizes  as  fraud- 
ulent,    lb* 

20.  Great  inadequacy  of  oonsideratioa 
paid  for  land,  as  compu^  with  its  actual 
value,  is  sufficient  to  put  the  purchaser  up- 
on notice  of  a  fraud  by  his  vendor  in  the 
purchase  thereof  at  a  constable's  sale. 
Argenti  v.  City  of  San  Francuco^  6  CaL 
679. 

21.  To  maintain  a  creditor's  bill  in  chan- 
cery, in  order  to  reach  equitable  assets 
which  are  alleged  to  have  been  fraodu- 
lently  conveyed,  it  is  not  sufficient  simply 
to  aver  that  the  conveyance  was  fraudu- 
lent, but  facts  and  circumstances  must  be 
set  forth  which  wUl  reasonably  sustain  the 
theory  of  the  bill.  Kinder  v.  Macy^  7  CaL 
207. 

22.  fThe  grounds  on  which  the  registry 
acts  are  based  are  that  the  party  who  fails 
to  record  the  deed  places  it  in  the  power 
of  his  grantor  to  commit  a  fraud  upon  oth- 
ers, and  the  law  holds  him  responsible  as 
assisting  the  fraud.  Bird  v.  DennieoHj 
7  CaL  308. 

23.  Where  there  is  no  fraud,  and  the 
vendor  binds  himself  to  convey  a  certain 
title,  and  afterwards  discovers  a  defect 
which  he  can  cure  and  thus  convey  to  the 
purchaser  all  the  latter  bargained  for,  it  is 
obviously  just  that  the  vendor  shoold  be 
allowed  to  do  so.  Alvarez  v.  Brannanj  7 
Cal.  509. 

24.  Every  sale  of  property  and  person- 
al chattels  is  good  as  between  the  parties, 
and  cannot  be  attacked  for  fraud,  except 
by  a  creditor  who  has  obtained  judgment 
and  taken  out  execution,  which  has  been 
returned  unsatisfied  in  wh(^e  or  in  part, 
as  also  those  who  have  a  lien  by  attach- 
ment Heyneman  v.  Dannenbery,  6  CaL 
380  ;  Thomburyh  v.  Hand,  7  Cal.  565. 

25.  The  maxim  caveat  emptor  applies 
to  sheriff's  sales,  yet  such  a  sale  may  be 
impeached  on  the  ground  of  fraud  or  mis- 
representation. Webster  v.  Haworik,  8 
Cal.  26. 

26.  There  is  no  great  difference  in  mor- 
ality and  common  sense  between  a  fraud 
committed  by  putting  in  pledge  notes  al- 
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ready  paid  and  obtaining  money  under 
fiilse  pretenses.  PoUer  v.  Seale,  8  Cal. 
226. 

27.  Where  a  person  knowingly,  though 
passively,  looks  on  and  suffers  another  to 
purchase  and  expend  money  without  mak- 
ing known  his  claim,  he  shall  not  after- 
ward be  permitted  to  assert  his  legal  right 
against  such  person.  Bryan  v.  Randrez, 
8  Cal.  467. 

28.  Where  a  contract  was  made  not  to 
run  a  steamboat,  and  the  consideration 
paid,  and  a  penalty  attached  to  be  paid 
should  the  party  or  his  assigns  run  the 
same,  he  cannot  retain  the  consideration 
on  the  ground  of  fraud,  and  resist  the  pay- 
ment of  the  penalty  of  an  infraction  of 
his  contract  on  the  same  ground.  CcUt' 
forma  Steam  Nccc.  Oo*  v.  Wright^  8  Gal. 
592. 

29.  A  complaint,  alleging  that  the  de- 
fendant collected  and  received  certain 
money  as  the  agent  or  attorney  in  fact  of 
the  plaintiff,  and  had  embezzled  and  con- 
verted the  money  to  his  own  use,  and 
praying  that  he  be  adjudged  guilty  of 
fraud,  and  after  judgment  and  execution 
against  his  person  and  property,  is  insuffi- 
cient to  sustain  a  verdict  convicting  the 
defendant  of  fraud.  Porter  v.  Hermmm^ 
8  CaL  623. 

80.  Where  the  character  or  capacity  in 
which  a  party  is  alleged  to  have  collected 
money  is  essential — as  in  the  present  case 
— ^to  the  charge  of  fraud,  that  character  or 
capacity  must  be  averred  in  direct  and 
positive  terms,  or  the  charge  must  fall, 
/ft.  624. 

31.  An  action  for  a  false  and  fraudulent 
representation  as  to  the  naked  fact  of  title 
in  the  vendor  of  real  estate  cannot  be 
maintained  by  the  purchaser,  who  has 
taken  possession  of  the  premises  sold  un- 
der a  conveyance  with  express  covenants. 
Pedbody  v.  Phelpsy  9  Cal.  226. 

32.  To  the  general  rule  that  a  bailee 
wiU  not  be  allowed  to  set  up  title  in  a  third 
party  in  an  action  brought  by  the  bailor 
there  is  an  exception  in  cases  where  the 
bailor's  possession  was  obtained  by  fraud. 
Hoyden  v.  J%ir»>,  9  Cal.  574. 

33.  It  would  be  a  fraud  which  no  court 
of  equity  could  tolerate,  to  hold  that  the 
vendor  of  land  on  a  contract  to  convey, 
receiving  a  portion  of  the  purchase  money 
and  seeing  the  vendee  expend  large  sums 
of  money  improving  the  property,  without 


objection,  and  not  making  any  demand  of 
the  pui-chase  money,  should  insist,  because 
the  vendee  had  not  literally  complied  with 
the  provisions  of  his  contract  on  his  part 
on  holding  the  whole  contract  forfeited, 
claim  the  land  and  the  money  paid,  and 
all  the  improvements,  and  deny  all  obliga- 
tions on  his  part  to  comply  with  his  en- 
gagements. Farley  v.  Vaughn^  11  Cal. 
237. 

34.  A  nonnegotiable  chose  in  action  cre- 
ated by  the  immediate  parties  to  it  for  the 
purpose  of  defrauding  creditors,  cannot  be 
impeached  in  the  hands  of  an  innocent 
assignee  by  the  creditors  of  the  debtors 
making  such  chose  in  action.  Wright  v. 
Levy,  12  Cal.  263. 

35.  The  supreme  court  has  jurisdiction 
to  hear  and  determine  appeals  from  the 
judgment  of  a  county  court  on  questions 
of  fraud  made  on  the  application  of  an  in- 
solvent for  a  discharge  of  his  debts.  Fisk 
V.  His  Creditors,  12   Cal.  281. 

36.  Upon  the  issue  of  fraud  of  making 
a  sham  deed  for  his  property,  no  delivery 
of  the  deed  was  necessary.  The  fraud  is 
as  complete  without  the  delivery  as  with 
it     lb.  282. 

37.  The  ownership  of  goods  is  not 
changed  when  the  claim  to  such  owner- 
ship is  based  upon  a  fraudulent  contract. 
Butler  V.  OoUins,  12  CaL  461. 

38.  Where  the  vendor  of  personal  prop- 
erty acquired  his  title  to  the  property  in 
fraud  of  the  creditors  of  his  vendor,  his 
vendee  for  a  valuable  consideration  and 
without  notice  of  the  original  fraud  is  not 
affected  by  the  taint  of  his  title.  The 
title,  although  originally  fraudulent,  is 
cured  by  the  subsequent  conveyance  to  an 
innocent  party.  Paige  v.  QJseal,  12  Cal. 
496. 

39.  Conveyances  of  real  and  personal 
property  made  to  defraud  creditors  are 
subject  to  the  same  defect  and  liable  to  be 
avoided  at  the  suit  of  the  creditors,  but 
valid  as  between  the  parties,  and  vests  a 
title  which  can  be  transferred  perfect  to  a 
bona  fide  purchaser  for  a  valuable  consid- 
eration,    /ft.  497. 

40.  In  a  suit  on  a  note  and  mortgage 
where  creditors  of  the  defendant  inter- 
vened, alleging  the  note  and  mortgage  to 
be  fraudulent  against  them,  the  intervenors 
cannot  present  a  judgment  for  plaintiff 
against  defendant  Tlie  most  they  can 
claim  is  protection  against  the  enforcement 


542 


FRAUD. 


In  general. 


of  the  judgment  to  their  prejudice,    ffwn 
V.  Volcano  Water  Co.,  13  Cal.  69. 

41.  In  a  suit  to  set  aside  a  judgment 
confessed  to  a  partj  to  defraud  creditors, 
it  is  not  necessary  that  plaintiff  should  be 
either  a  judgment  creditor  or  execution 
creditor.  A  lien  acquired  by  attachment 
suflBces.     Scales  v.  ScoU,  13  Cal.  78. 

42.  There  is  no  more  reasoning  for 
sanctioning  a  marriage  procured  by  fraud 
than  one  procured  by  force  and  violence. 
Baker  v.  Baker,  13  Cal.  102. 

43.  If  an  instrument  be  void  for  actual 
fraud  ab  initio,  it  is  void  for  every  purpose 
of  protection  to  the  fhiudulent  actor,  and 
will  not  be  allowed  to  stand  as  securitjr  for 
advances  made.  Goodwin  v,  Hammond, 
13  Cal.  170. 

44.  It  seems  that  the  appearance  of  an 
attorney  wholly  unauthorized,  there  being 
no  fraud  and  no  allegation  of  insolvency, 
would  not  give  the  party  a  right  to  assail 
the  judgment  on  that  ground.  HolmeB  v. 
Bogers,  13  Cal.  200. 

45.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent,  are  parties, 
the  plaintiff  in  the  suit  cannot  claim  pri- 
ority over  the  attachments  preceding  his, 
on  the  ground  that  by  his  superior  dili- 
gence the  fraud  has  been  discovered. 
Patrick  v.  Montader,  13  Cal.  444. 

46.  If  a  party,  by  conspiracy  with 
others,  procured  them  and  himself  to  be 
elected  to  the  board  of  trustees  of  a  town 
for  the  purpose  of  defrauding  the  town  of 
its  property  and  franchises,  for  his  benefit, 
the  whole  transaction  is  illegal.  City  of 
Oakland  v.  Carpentier,  13  Cal.  551. 

47.  Where,  under  the  fourth  section  of 
the  attachment  act  of  1858,*  defendant 
puts  in  issue  the  truth  of  the  facts  alleged 
in  the  affidavit,  to  wit :  ^^  That  defendant 
was  aboutfraudulently  to  convey  his  prop- 
erty to  hinder,  delay  or  defraud  creditors," 
proof  that  defendant  was  able  to  pay  the 
debt,  that  he  put  plaintiff  off  from  time  to 
time,  and  threatened  to  assign  his  property 
for  the  benefit  of  his  creditors  if  sued,  is 
sufficient  to  go  to  the  jury  on  the  question 
of  fraud.    White  v.  Leszymky,  1 4  Cal.  1 66. 

48.  And  a  verdict  for  plaintiff  will  not 


*Thls  section  bM  been  amended.  April  28tii,  IMO.  reator- 
Ing  the  former  provlsIODA,  and  allowing  an  attaclunent 
apon  the  contract  wlthoat  averring  any  fraud. 


be  disturbed.  The  statute  does  not  con- 
template conclusive  proof  of  the  intention 
to  commit  a  fraud.     Ih,  167. 

49.  Beliefagainst  a  judgment  recovered 
against  an  insolvent  may  be  by  motion 
to  discharge  it,  unless  there  be  saspicions 
of  fraud  in  the  release  of  the  insolvent 
Inday  v.  Carpentier,  14  Cal.  177, 

50.  In  ejectment  on  a  patent  issned* 
upon  a  final  decree  of  confirmation  of  land 
claimed  under  a  Mexican  grant,  defendant 
cannot  set  up  a  fraud  in  the  survey  or 
procurement  of  the  patent,  to  defeat  the 
action.  If  the  defendant  had  vested  rights 
so  as  to  avail  him  against  the  assertion  of 
any  claim  of  the  government  respecting 
the  controversy,  it  would  only  follow  that 
the  patent  was  inoperative  to  that  extent, 
not  that  it  was  void.  The  rights  of  the 
defendant  would  in  that  case  be  effectualij 
protected  by  the  provisions  of  the  fifteenth 
section  of  the  act  of  March  3d,  1851,  and 
the  patent  would  be  like  a  second  grant  to 
premises  previously  granted,  and  pass,  as 
to  the  property,  no  interest.  Boggt  v. 
Merced  Mining  Co.,  14  Cal.  361. 

51.  Nor  would  the  fraud  alleged  in  the 
answer  here,  and  supposed  to  consist  in  a 
variance  between  the  private  survey  made 
by  Fremont  and  the  official  survey  by  the 
surveyor  general,  and  concealment  of  this 
latter  survey,  avail  defendant  in  avoiding 
or  resisting  the  patent,  even  if  presented 
in  an  original  or  cross  bill.     Ih.  363. 

52.  It  would  also  be  a  fatal  objection  to 
a  bill  in  equity  by  defendant,  to  set  aside 
the  patent  in  this  case  for  fraud  in  its  pro- 
curement, that  Fremont,  the  patentee,  is 
not  a  party.  He  would  be  a  necessary 
party  to  any  proceeding  to  avoid  or  set 
aside  his  patent,  on  the  ground  that  it  was 
issued  through  fraud  or  misrepresentation. 
His  rights  cannot  be  determined  or  im- 
paired in  any  side  suit  between  third  par- 
ties,   lb. 

53.  Plaintiff  in  execution,  afier  assign- 
ing his  judgment,  pretended  falsely  and 
fraudulently  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  dischar^ 
the  judgment,  by  taking  the  note  of  thii^ 
persons,  not  negotiable  in  the  mercantile 
sense,  in  payment ;  the  makers  of  the  note 
agreed  to  this  under  the  supposition,  in- 
duced by  him,  that  'he  was  the  owner  of 
the  judgment:  held,  that  the  makers  of 
the  note,  upon  discovering  that  the  plaint- 
iff was  not  the  owner  of  the  jadgment, 
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properlj  refbsed  to  pay  the  note  even  to 
assignees,  before  matu rity  thereof.  Mitchell 
V.  Backett^  14  Cal.  665. 

54.  Plaintiff  f<ues  the  sheriff  for  seizing 
certain  chattels  claimed  by  the  plaintiff. 
De^dant  justifies  under  a  writ  of  attach- 
ment in  the  suit  of  F.  r.  C,  and  abo  under 
an  execution  issued  upon  a  judgment  had 
in  that  suit,  setting  up  that  plaintiff  claimed 
the  chattels  by  purchase  from  C,  and  that 
such  purchase  was  fraudulent  as  to  F.,  a 
creditor  of  C.  After  the  evidence  on  both 
sides  was  closed,  the  court,  on  motion  of 
plaintiff,  struck  out  the  attachment  pro- 
ceedings, judgment  and  execution,  and  all 
eTidence  justifying  thereunder,  on  the 
ground  that  the  defendant  had  not  proved 
aB  of  the  debt  upon  which  the  attachment 
issued:  held,  that  this  was  error;  that, 
had  no  debt  been  proved,  the  judgment 
and  execution  being  introduced,  with  an 
offer  to  show  a  levy  and  sale  thereunder, 
were  enough,  if  not  to  justify  the  first 
seizure  under  the  attachment,  at  least  to 
diminish  the  damages,  by  showing  that  the 
property  was  appropriated  by  law  to  the 
proper  purpose,  to  wit :  paying  C.'s  debt, 
if  it  rc»lly  were  his  property,  or  subject, 
as  his,  to  ibe  process  because  of  the  fraud. 
Walker  v.  Woods,  15  Cal.  69. 

55.  Plaintiff  sues  defendants  for  parti- 
tion of  certain  property.  The  court  orders 
a  sale  of  the  property,  and  distribution  of 
the  proceeds.  After  the  sale,  G.  files  a 
petition,  stating  that  he  is  creditor  of  one 
F.  M.  Harris  (not  plaintiff),  and  has  an 
attachment  lien  on  the  interest  of  said  F. 
M.  fibu-ris  in  the  property  sold ;  that  said 
property,  in  fact,  belonged  to  F.  M.  Har- 
ris, and  that  any  conveyances  of  the  same 
from  him  to  plaintiff  were  merely  colorable 
for  the  use  and  benefit  of  F.  M.  Harris, 
and  made  to  hinder,  delay  and  defraud  his 
creditors^  G.  asked  the  court  to  pay  him 
the  share  of  the  proceeds  of  the  partition 
sale  coming  to  plaintiff.  Court  refused : 
held,  that  there  was  no  error;  that  the 
petition  of  G.  being  an  attempt  to  defeat 
a  conveyance  to  plaintiff,  on  the  ground  of 
fraud,  is  insufiicient  in  this,  that  there  is 
no  allegation  of  the  insolvency  of  F.  M. 
Harris,  and  that  the  charges  of  fraud  are 
too  general,  and  do  not  state  the  specific 
&ct8  constituting  the  fraud.  Harris  v. 
Ta^,  15  Cal.  349. 

56.  A  conveyance  in  such  case,  how- 
ever frrandulent  as  to  creditors,  may  be 


good  between  the  parties,  and  creditors 
cannot  impeach  it  without  showing  that 
they  have  been  injured  by  it ;  they  must 
show,  that  by  the  conveyance  they  have 
been  deprived  of  their  remedy  at  law,  and 
are  compelled  to  resort  to  equity.  If  the 
debtor  have  other  property  which  may  be 
reached  by  ordinary  legal  remedies,  equity 
will  not  interfere.  It  must  be  affirmatively 
shown  that  such  remedies  have  been  ex- 
hausted, or  that  a  resort  to  them  would  be 
fruitless.     lb, 

57.  Bill  avers,  in  substance,  plaintiff  to 
be  holder  of  several  notes  and  mortgages 
executed  to  him  by  defendants,  H.  and 
wife,  and  that  the  defendant,  O'D.,  pro- 
posed to  plaintiff  to  buy  said  notes  and 
mortgages  for  a  certain  sum,  which 
plaintiff  agreed  to  take ;  that  0*D.  desired, 
before  closing  the  purchase,  to  see  H.  and 
wife,  and  learn  whether  they  could  be  in- 
duced or  compelled  to  pay  the  notes; 
asked  plaintiff  for  the  notes  and  mortgages 
to  show  H.  and  wife,  and  that  plaintiff 
delivered  them  to  him,  relying  on  his 
honesty ;  that  O'D.  saw  H.  and  wife,  who 
were  illiterate,  and  by  representing  him- 
self as  the  owner  of  the  notes,  etc.,  which 
he  exhibited,  by  threatening  to  sue,  etc., 
induced  H.  and  wife  to  give  him  an  abso- 
lute deed  in  fee  simple  of-  the  mortgaged 
premises  for  one  hundred  dollars,  the 
premises  being  worth  many  more  thousands 
of  dollars ;  that  O'D.  then  returned  the 
notes,  etc,  declined  purchasing  of  plaintiff, 
and  concealed  the  fact  of  having  a  deed 
from  H.  and  wife;  that  all  this  was  a  fraud 
on  plaintiff;  that  O'D.,  in  taking  said  deed, 
acted  as  agent  and  trustee  of  plaintiff,  and 
for  his  benefit,  and  should  have  taken  the 
deed  in  his  name ;  that  in  equity  said  O'D. 
ought  to  be  declared  such  trustee,  and  exe- 
cute a  deed  of  the  property  to  plaintiff; 
that,  on  account  of  a  defect  in  the  record 
of  one  of  the  mortgages,  it  does  not  im- 
part notice,  etc,  and  that  if  O'D.  should 
sell  the  property,  as  he  is  trying  to  do,  to 
an  innocent  purchaser,  such  sale  would 
ingure  plaintiff  irreparably.  Other  par- 
ties are  made  defendants,  as  claiming  some 
interest  subsequent  to  plaintiff.  Complaint 
prays  for  injunction  against  O'D.,  that  said 
trust  be  declared,  that  he  execute  a  deed 
to  plaintiff,  that  H.'s  wife  execute  to 
plaintiff  such  further  conveyance  and  as- 
surance and  release  of  equity  of  redemp- 
tion as  may  be  just  in  satisfaction  of  said 
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mortgages,  and  that  ail  defendants  be  bar- 
red, foreclosed,  etc. ;  or  that  the  deed  by 
H.  and  wife  to  O'D.  be  declared  void  and 
canceled,  and  he  be  foreclosed  of  all  equity 
of  redemption  thereunder ;  and  if  such 
deed  be  canceled,  that  then  the  plaintiff 
have  judgment  against  H.  and  wife  on  said 
notes,  that  all  the  defendants  be  barred, 
etc.,  and  premises  sold  to  pay  the  judg- 
ment, etc  0*D.  demurs  that  inconsistent 
causes  of  action  are  united :  held,  that  the 
demurrer  is  not  well  taken,  that  the  alle- 
gations of  the  complaint  make  out  a  homo- 
geneous case  as  against  all  the  defendants, 
to  wit :  a  right  to  enforce  the  mortgages, 
and  to  a  decree  of  foreclosure  binding  sub- 
sequent claimants,  of  whom  O'D.,  by  his 
purchase,  is  one,  with  notice  of  the  mort- 
gages. DeLean  v.  Hiffuerct,  15  Cat. 
495. 

58.  A  stranger  to  the  title  of  real 
property,  though  in  possession,  cannot  go 
into  equity  and  enjoin  the  purchasers  and 
owners  thereof  from  setting  up  and  enforc- 
ing their  title,  on  the  ground  that  it  was 
fraudulently  and  illegally  acquired  by 
them  of  a  third  person  who  does  not  com- 
plain. Having  no  title  himself,  it  is  im- 
material to  him  whether  he  be  evicted  by 
such  purchasers  or  their  vendor.  Tread- 
well  V.  Payne  J  15  Cal.  499. 

59.  Where  a  vendee  of  personal  prop- 
erty buys  it  bona  fide,  takes  possession 
openly,  and  holds  it  in  exclusive  possession 
for  a  year  or  more,  and  afterwards  puts 
the  property  into  the  possession  of  the 
vendor,  as  attorney  in  fact  of  the  vendee, 
this  qualified  possession  of  the  vendor  does 
not,  as  matter  of  law,  show  the  sale  to  be 
fraudulent  and  void  as  against  the  credit- 
ors of  the  vendor.  Stevens  v.  Irwin,  15 
Cal.  506. 

60.  R.  &  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one 
filed  October  30th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant^Y. 
In  1855,  R  &  Co.  signed  an  entry  on  the 
record  of  liens,  stating  that  the  liens  did 
not  fall  dtie  till  January  15th,  1856.  This 
was  done  on  the  supposition  that  the  act 
of  1855  permitted  such  extension  of  credit 
with  safety.  Discovering  that  such  act  in 
this  respect  did  not  apply  to  existing  liens, 
R.  &  Co.,  November  16th,  1855,  brought 
suit  on  the  liens,  obtained  judgment,  sold 
the  property,  bought  it  in  and  received  a 
Sheriffs  deed.    Plaintiff,  as  mortgagee  of 


the  property  subsequent  to  the  liens,  ob- 
tained judgment,  sold  the  property,  bought 
it  in,  received  a  sheriff's  deed,  and  now 
files  his  bill  to  set  aside  R.  &  Co.'8  judg- 
ment and  sale  on  the  ground  of  fraud: 
held,  that  R.  &  Co.  and  V.  had  a  right  to 
rescind  the  arrangement  made  to  extend 
the  lien,  such  extension  having  been  made 
under  misapprehension,  the  debt  being 
legal  and  just,  and  plaintiff  having  acx|uired 
no  rights  which  it  would  be  inequitable  to 
disturb  ;  that  such  rescission  is  no  evidence 
of  fraud.     Gamble  v.  VoU,  15  Cal.  509. 

61.  The  fact  that  judgment  on  the  liens 
in  this  case  included  a  charge  of  interest 
at  two  per  cent  given  on  a  prior  exten- 
sion of  the  lien,  which  interest  is  over  and 
above  the  original  contract  price  for  the 
articles  for  which  the  lien  was  claimed,  is 
not  of  itself  conclusive  proof  of  fraud  in 
the  judgment,  but  such  interest  cannot  be 
charged  on  the  premises  as  against  plaint- 
iff,    lb.  510. 

62.  As  subsequent  mortgagee,  plaintiff 
would  have  a  right,  in  a  proper  case,  to 
redeem  the  premises  from  the  sale  under 
the  judgment  of  the  liens,  by  paying  the 
money  justly  due,  interest,  costs,  etc. — he 
not  having  been  party  to  the  suit  by  the 
lienholder.     lb. 

63.  Plaintiffs  here  cannot  object  that 
the  premises  are  not  so  described  in  the 
liens  as  to  pass  title  under  snch  sale.  If 
from  insufficient  description  R.  Sc  Co.  got 
no  title,  plaintiffs  have  their  remedy  in 
ejectment    16. 

64.  In  this  case,  the  only  ground  for 
the  interposition  of  equity  being  fraud, 
and  this  being  ignored  by  the  findings,  the 
bill  is  dismissed :  but  the  decree  will  be 
confined  to  the  disposition  of  the  fraud 
alone,  leaving  plaintiff  at  liberty  to  pursue 
his  remedy  in  ejectment,  if  he  have  any, 
without  prejudice  from  the  decree.     lb. 

65.  Mrs.  L.,  defendant,  when  a  femme 
sole,  contracted  a  debt,  upon  which  judg- 
ment by  default  was  recovered  against 
her,  and  an  appeal  taken  in  her  name  to 
the  supreme  court,  where  the  judgment 
was  afiirmed.  Subsequently,  judgment 
was  obtained  against  plaintiff  here,  as 
surety  on  her  appeal  bond.  This  judg- 
ment he  paid,  by  giving  his  note  in  full 
satisfaction.  He  now  sues  Mrs.  L.  for 
the  sum  so  paid:  held,  that  she  cannot 
defend  on  the  ground  that  the  paper  on 
whii^k^e  first  suit  against  her  was  brought 
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expressed  no  consideration,  and  that  the 
complaint  therein  averred  none,  and  that 
hence  no  demand  is  shown  against  her — 
the  judgment  of  the  supreme  court,  being 
conclusive  so  long  as  it  stands,  cannot  be 
attacked  collaterally  on  the  ground  that 
the  parties  to  it  did  not  prosecute  the  ap- 
peal, but  must  be  set  aside,  if  at  all,  by  a 
direct  proceeding  impeaching  it  for  fraud. 
Bottic  V.  Lave,  16  Cal.  72. 

66.  In  suit  against  an  agent  for  fraudu- 
lently appropriating  money  of  plaintiff,  de- 
fendant cannot,  on  the  trial,  object  that 
the  person  making  the  demand  on  hiip 
before  suit  did  not  exhibit  his  authority  so 
to  do,  unless  defendant  questioned  his 
authority  at  the  time  of  demand.  Baxter 
V.  McKtniatf,  16  Cal.  77. 


n.    As    A    Gbound   for    Relief    in 

Equity. 

67.  Where  a  petition  set  forth  a  lease 
and  contract  to  pay  rent  in  kind,  by  de- 
fendant to  plaintiff,  a  refusal  to  pay  rent, 
and  an  allegation  of  fraud  in  removing  the 
specie  in  which  rent  was  to  be  paid,  and  a 
prayer  for  an  injunction,  etc. :  it  was  held, 
that  the  bill  must  also  aver  insolvency,  or 
inability  to  enforce  rent  by  the  remedial 
process  of  attachment  or  on  execution. 
Gregory  v.  Say,  3   Cal.  334. 

68.  A  party  is  not  confined  to  his 
remedy  by  statute,  but  may  resort  to  a 
court  of  equity  for  relief  against  a  judg- 
ment obtained  by  fraud  or  surpiise.  Car- 
pentier  v.  Hart,  5  Cal.  407. 

69.  In  cases  of  fraud  in  obtaining  the 
judgment,  the  party  aggi*ieved  must  pro- 
ceed by  a  bill  to  impeach  the  original  de- 
cree for  fraud.     Bobb  v.  Bobb,  6  Cal.  22. 

70.  A  court  of  equity  will  take  juris- 
diction of  a  bill  for  an  injunction  filed  by 
attaching  creditors  of  an  insolvent  to  re- 
strain proceedings  on  execution  against 
the  property  attached  under  a  judgment 
against  the  debtor,  in  favor  of  another  al- 
leged to  have  been  obtained  by  fraud, 
where  ail  the  material  averments  of  the 
bill,  except  fraud,  are  admitted.  Jfeyne- 
man  y.  JJannenberg,  6  Cal.  380. 

71.  A  plaintiff  having  discovered  the 
fraud  by  his  superior  diligence,  in  an  as- 
signment, is  not  compelled  to  bring  in  the 
otiber.  creditors  to  sluure  its  fruits,  nor  is  it 
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necessary  in  order  to  grant  the  relief 
sought,  and  to  set  aside  the  assignment, 
that  the  assignee  should  have  been  a  party 
to  the  fraud.     Baker  v.  Bartol,  6  Cal.  486. 

72.  Where  the  plaintiff  filed  a  bill  in 
equity,  in  1852,  to  set  aside  a  sale  of  land 
made  in  1835,  on  the  ground  of  fraud : 
held,  that  his  right  to  recover  would  be 
barred  by  ten  years'  prescription  under 
the  Mexican  law,  and  that  the  full  period 
having  run,  he  could  not  recover.  Do- 
minguez  v.  Dominguez,  7  Cal.  427. 

73.  Where  husband  and  wife  execute 
a  conveyance  of  their  homestead,  which 
the  husband  delivers  to  the  purchaser  be- 
fore the  purchase  money  therefor  is  paid, 
which  is  afterwards  fi*audulently  attached, 
in  a  suit  brought  by  the  real,  though  not 
the  ostensible  purchaser,  against  the  hus- 
band alone :  held,  that  equity  will  compel 
a  cancellation  of  the  deed  so  obtained. 
Still  V.  Saunders,  8  Cal.  287. 

74.  In  an  action  for  relief  on  the  ground 
of  fraud,  the  fraud  is  the  substantive 
cause  of  action,  and  not  the  discovery.  If, 
therefore,  the  plaintiff  alleges  the  fraud  to 
have  been  committed  more  than  three 
years  before  the  commencement  of  his 
action,  his  cause  of  action  is  barred,  and 
his  complaint  is  demurrable.  SvMette  v. 
Tinney,  9  Cal.  425. 

75.  Equity  has  jurisdiction  to  vacate  a 
judgment  fraudulently  altered,  so  as  to  in- 
clude a  defendant  not  served  with  process, 
and  not  originally  included  in  the  judg- 
ment.    Chester  v.  Miller,  13  Cal.  560. 

76.  In  a  suit  to  recover  goods  on  the 
ground  of  fraud  in  the  vendee,  the  admis- 
sion of  evidence  that  he  was  insolvent  two 
months  after  the  purchase  is  not  sufficient 
to  reverse  the  judgment,  unless  it  is  clearly 
shown  that  the  evidence  was  irrelevant, 
and  injurious  to  the  party  objecting.  Cog^ 
hiUy.  Boring,  15  Cal.  219. 


III.   Evidence  of  Fraud. 

77.  Where  a  bill  was  filed  to  set  aside 
a  judgment  on  the  ground  that  it  was  ob- 
tained through  fraud,  and  these  charges 
arc  denied  in  the  answer,  the  effect  of  the 
denial  is  the  same  as  if  the  charges  in  the 
bill  had  been  disproved  by  testimony. 
Belt  V.  Davis,  1  Cal.  142. 

78.  Although  the  question  of  firaudu- 
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lent  intent  is  made  a  question  of  fact  in  all 
cases,  yet  wherever  the  law  declares  that 
certain  indicia  are  conclusive  evidences  of 
fraud,  a  verdict  against  such  conclusions 
should  in  all  cases  be  set  aside ;  but  when 
the  facts  are  merely  presumptive,  the  jury 
may  find  against  such  presumpticxi.  Bilr 
lings  V.  Billings,  2  Cal.  113. 

79.  Where  fraud  is  charged,  express 
proof  is  not  required ;  it  may  be  inferred 
from  strong  presumptive  circumstances. 
McDaniel  v.  Baca,  2  Cal.  338. 

80.  Defendant  in  answer  alleged  fraud 
in  the  contract  sued  upon,  but  admitted 
payment  under  protest :  it  was  held,  that 
the  protest  preserved  his  rights  to  aver 
and  avail  himself  of  the  fraud,  if  any. 
RusseU  V.  Amador,  3  Cal.  402. 

81.  There  is  no  conclusion  of  fraud 
springing  from  the  want  of  consideration  in 
a  deed  which  will  enable  a  stranger  to 
attack  it,  though  it  is  a  circumstance, 
among  others,  from  which  fraud  may  be 
inferred.     Gillan  v.  Metcalf,  6  Cal.  139. 

82.  A  person  must  be  held  to  know  the 
true  state  of  his  own  business;  and  if  he 
does  not,  the  consequences  should  not  be 
visited  upon  the  party  who  had  not  the 
means  of  knowing.  Taaffe  v.  Josephson, 
7  Cal.  355;  Alvarez  v.  Brannan,'!  Cal. 
508;  Swartz  v.  HazUtt,  8  Cal.  128;  Set- 
igman  v.  Kalhman,  8  Cal.  215. 

83.  Testimony  showing  a  fraudulent 
design  in  a  vendor  of  goods,  is  admissible 
under  the  allegation  of  an  answer  charging 
that  the  sale  was  made  to  defraud  cred- 
itors, although  it  does  not  connect  the  pur- 
chaser with  the  fraud,  or  show  that  he 
was  cognizant  of  such  fraudulent  design. 
Landecker  v.  Houghtaling,  7   Cal.  392; 

Vischer  v.  Webster,  8  Cal.  113. 

84.  The  fact  that  a  business  is  unsuited 
to  the  sex  of  a  sole  trader,  and  the  em- 
ployment of  the  husband  therein,  would 
be  circumstantial  evidence  tending  to  es- 
tabli.sh  fraud,  but  not  conclusive  evidence 
of  it.   Giittman  v.  ScanneU,  7  Cal.  459. 

85.  The  intention  of  a  party  can  only 
be  shown  by  pi^oof ;  and  when  the  injured 
party  proves  that  the  fact  as  represented 
was  not  only  untrue,  but  that  the  person 
knew  it  to  be  untrue,  he  can  show  no  more, 
and  unless  this  be  sufficient,  he  would  be 
wholly  unable  to  prove  the  fraud.  Alvarez 
V.  Brannan,  7  Cal.  508. 

86.  Fraud  may  consist  in  the  misrepre- 
sentation or  the  concealment  of  material 


facts,  and  may  be  inferred  from  the  cir- 
cumstances and  condition  of  the  parties 
contracting.  Belden  v.  Henriquez,  8  CaL 
89. 

87.  The  question  of  fraudulent  intent 
in  all  cases  arising  under  the  fraudulent 
conveyance  act,  shfldl  be  deemed  a  question 
of  fact  and  not  of  law,  and  the  want  of  a 
valuable  consideration  shall  not  constitute 
conclusive  evidence  of  fraud.  Swartz  v. 
HazleU,  8  Cal.  127. 

88.  Proof  of  fraudulent  intent  on  the 
part  of  the  donor  is  sufficient  to  avoid  the 
deed  as  against  the  innocent  donee,  and 
in  determining  the  question  of  fraudulent 
intent  of  the  donor,  he  must  be  considered 
as  knowing  the  law  and  the  state  of  bis 
affairs.     Ih.  128. 

89.  YThere  a  purchase  of  goods  is  made 
with  the  preconceived  design  of  not  paying 
for  them,  it  is  such  a  fraud  as  will  vitiate 
the  sale.  Seligman  v.  Kalkman,  8  CaL 
213. 

90.  Where  a  purchaser  was  not  only 
insolvent  and  knew  the  fact,  but  had  per- 
formed an  open  and  notorious  act  of  in- 
solvency, it  was  his  duty,  arising  out  of 
his  previous  dealing  with  the  vendors  to 
disclose  the  fact  before  the  sale,  and  that 
a  violation  of  that  duty  amounted  to  a 
fraud.     lb.  214. 

91.  Where  a  person  clearly  insolvent 
purchases  goods  from  another  on  credit, 
and  conceals  the  fact  of  insolvency  from 
the  vendor,  he  is  guilty  of  fraud  sufficient 
to  vitiate  the  sale.     iL  215. 

92.  Where  evidence  is  introduced  show- 
ing a  collusion  between  vendor  and  pur- 
chaser to  defraud  the  creditors  of  the 
former,  the  declarations  of  the  vendor  are 
admissible,  and  a  fortiori,  his  sworn  state- 
ment.    Howe  V.  ScanneU,  8  Cal.  327. 

93.  In  all  cases  of  agency,  a  fraudulent 
concealment  of  the  fact  upon  the  existence 
of  which  the  cause  of  action  accrues  is  a 
good  answer  to  the  plea  of  the  statute  of 
limitations.     Kane  v.  Cook,  8  Cal.  460. 

94.  In  cases  of  fraud,  the  rule  which 
admits  testimony  to  impeach  it  is  liberal, 
both  in  civil  and  criminal  cases,  and  sub- 
sequent acts  are  frequently  resorted  to  for 
the  purpose  of  showing  antecedent  fraud. 
Butler  V.  Collins,  12  Cal.  465. 

95.  When  a  man  openly  violates  hia 
engagements  so  as  to  give  a  false  and 
fraudulent  effect  to  something  which  he 
has  not  done  befoi^  a  jury  may  as  well 
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date  the  fraudulent  intent  from  one  period 
to  another  of  the  transaction,  and  no  rule 
of  charitj  requires  us  to  date  his  fraud  at 
a  period  whldi  would  be  most  advantage- 
ous to  the  perpetrator  of  the  fraud.  Ih. 

96.  As  against  subsequent  creditors,  a 
conveyance,  even  if  voluntary,  is  not  void 
unless  fraudulent  in  fact — that  is,  made 
with  the  view  to  future  debts — though  the 
evidence  of  an  intent  to  defraud  existing 
creditors  is  deemed  sufficient  prima  facie 
evidence  of  fraud  against  subsequent  cred- 
itors. Horn  V.  Volcano  Water  Co,^  13 
CaL72. 

97.  A  woman  who  has  been  pregnant 
over  four  months  by  a  stranger  is  not  at 
the  time  in  a  condition  to  bear  children  to 
her  husband,  and  the  representation  in 
snch  a  case  is  false  and  fraudulent  Baker 
v.  Baker,  13  Cal.  103. 

98.  Fraud,  accident  and  mistake  are 
special  grounds  of  equity  jurisdiction,  and 
may  be  shown  by  any  satis&ctory  evi- 
dence, written  or  verbal,  with  reference 
not  merely  to  mortgages,  but  to  all  written 
instruments.  Pierce  v.  Bobinson,  13  Cal. 
127. 

99.  The  want  of  a  schedule  of  the  prop- 
erty to  an  assignment  is  sometimes  re- 
garded as  a  circumstance  of  fraud ;  but 
the  absence  of  a  schedule  has  never,  we 
believe,  been  held  sufficient  of  itself  to 
avoid  a  conveyance  of  this  sort.  Forbes 
V.  Scanneliy  13  Cal.  288. 

100.  That  the  trustees  of  an  assignment 
employ  the  partner  assigning  to  aid  them 
in  winding  up  the  concern,  and  pay  him 
and  allow  his  wife  some  furniture,  is  not 
proof  of  fraud  in  the  assignment,  there 
being  no  evidence  that  these  benefits  were 
promised  at  the  time  of  the  assignment. 
lb.  289. 

101.  An  attachment  issued  before  the 
maturity  of  the  debt  is  only  prima  facie 
fraudulent  and  void  as  against  a  subse- 
quent attachment ;  but  where  goods  were 
fraudulently  purchased  by  an  insolvent, 
the  creditor  may  attach  before  the  maturi- 
ty of  the  debt,  and  the  other  creditors 
subsequently  attaching  cannot  complain 
that  the  suit  was  prematurely  brought 
Patrick  V.  Montader,  13  Cal.  435  ;  over- 
ruling Taaffe  v.  Josephson,  7  Cal.  355. 

102.  The  supreme  court  will  not  review 
the  evidence  on  questions  of  fact,  and  es- 
pecially in  cases  of  fraud,  where  the  re- 
salt  depends  upon  considerations  of  greater 


or  leas  force,  to  be  found  in  the  conduct, 
dealings  and  relations  of  the  parties,  and 
various  circumstances  tending  with  more 
or  less  directness  to  prove  or  repel  the 
ascription  of  fraud.  Patrick  v.  Montader, 
13  Cal.  441. 

103.  Trespass  against  the  sheriff  for 
levying  on  certain  goods  as  the  property  of 
G.  &  Co.,  under  an  execution  on  a  judg- 
ment in  favor  of  Orajts  v.  G,  4*  Co, 
Plaintiff  claims  to  have  been  the  owner 
of  the  goods,  by  purchase  from  G.  &  Co. 
before  the  levy.  Defense  was,  fraud  in 
such  purchase.  On  the  trial,  defendants, 
to  prove  fraud,  offered  to  show  that  before 
this  sale,  ^  about  a  year  past,  plaintiff  had 
bought  G.  &  Co.  out  before,  for  the  pur- 
pose of  proving  fraud,"  and  the  court  re- 
jected the  testimony :  held,  that  this  was 
not  error;  that  there  was  nothing  on 
the  face  of  the  exception  to  show  the 
materiality  or  relevancy  of  the  testimony 
— there  being  no  offer  to  show  even  that 
the  first  sale  was  fraudulent  Gokn  v. 
Mulford,  15  Cal.  52. 

104.  The  rule  allowing  distinct  frauds 
to  be  proven  in  such  ca«es  is  limited  to 
frauds  which  are  contemporaneous,  or 
nearly  so,  and  does  not  embrace  dealings 
at  a  remote  time.     lb, 

105.  Statements  made  by  a  vendor  of 
personal  property  subsequent  to  his  sale, 
are  not  admissible  to  defeat  the  title  of  his 
vendee,  either  when  used  as  proof  of  fraud, 
or  any  other  fact  in  avoidance  of  the  deed. 

ih. 

106.  Landecker  v.  Houghtaling,  7  Cal. 
391,  and  Vischer  v.  Webster,  8  Cal.  109, 
only  hold,  that  the  admissions  of  the  vend- 
or, made  before  the  sale  is  completed,  are 
admissible  to  show  his  own  fraud.  And 
thus  far  the  rule  is  approved.     lb, 

107.  Where  goods  are  seized  by  the 
sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods,  so  in  the  sheriff's 
hands,  assign  them  to  plaintiff,  who  replev- 
ins them  on  the  ground  of  fraud  in  the 
original  sales,  the  assignors  are  competent 
witnesses  for  plaintiff.  This  is  not  assign- 
ing a  chose  in  action,  but  a  sale  of  specific 
goods.     CoghiU  v.  Boring,  15  Cal.  213. 


IV.   Arrest  for  Fraud. 
108.  When  the  relations  subsisting  be- 
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twccn  the  parties  be  that  of  partners  and 
not  that  of  principal  and  agent,  an  embez- 
zlement of  the  copartnership  property  is 
not  such  a  fraud  as  will  warrant  an  arrest 
under  the  code.  Soule  v.  Hayward^  1  Cal. 
346. 

109.  A  defendant  cannot  be  arrested 
for  fraudulent  representations  in  obtaining 
money,  where .  the  representations  were 
made  some  time  af^er  the  money  was  ob- 
tained.    Snow  T.  Hciisteadj  1  Cah  361. 

110.  In  an  action  to  recover  money 
received  by  a  person  as  agent,  he  cannot 
be  arrested  without  the  affidavit  showing 
Eome  irandulent  conduct  on  his  part,  or  a 
demand  on  him  for  the  money  and  a  re- 
fusal to  pay.  £x  parte  Holdforthj  1  Cal. 
439 ;  Ex  parte  Prader,  6  Cal.  240. 

111.  Chi  a  rule  to  show  cause  why  an 
arrest  of  a  party  for  fraud  should  not  be 
vacated,  the  question  of  fact  involved  must 
be  decided  by  the  weight  of  the  evidence ; 
a  reasonable  belief  that  fraud  was  intended 
is  sufficient,  and  the  party  should  be  held, 
and  look  to  the  undertaking  to  protect  him 
in  the  abuse  of  the  writ  SotUkwarth  v. 
Resing,  3  Cal.  378. 

112.  In  caECs  of  fraud,  it  appears  that 
(here  can  be  but  two  judgments,  one  against 
the  person,  and  the  other  against  the  prop- 
erty ;  in  the  former  of  which  the  execu- 
tion issnes  directing  the  officer  to  arrest 
and  confine  the  party  until  the  debt  be 
paid.     Matoon  v.  Uder,  6  Cal.  60. 

113.  The  writ  of  arrest  is  only  an  in- 
termediate remedy  or  process  to  secure  the 
presence  of  the  party  until  final  judgment, 
and  the  facts  on  which  it  is  based  must  be 
affirmatively  found,  and  the  fraud  stated 
in  the  judgment,  in  order  to  authorize  an 
arrest  on  final  process.     Jb.  61. 

•  114.  No  person  can  be  imprigoned  for 
debt  under  the  constitution  except  in  cases 
of  fraud.     £x  parte  Prader^  6  Cal.  240. 

115.  To  authorize  an  arrest  of  the  de- 
fendant upon  execution  issued  upon  a 
judgment  recovered  in  an  action  upon  con- 
tract, the  fraud  for  which  the  arrest  is 
sought  must  be  alleged  in  the  complaint 
and  passed  upon  by  the  jury,  and  stated 
in  the  judgment.  Davis  v.  Bohinsony  10 
Cat.  412. 

See  Arrest,  Crimes  akd  Criminal 
Law. 


V.  Fraud  in  a  Consideration. 

116.  A  contract,  however  fraudulent  as 
to  creditors,  is  good  as  between  the  con- 
tracting parties.  Montgomery  v.  Huntj  5 
Cal.  368. 

117.  Where,  in  an  action  on  a  prranis* 
sory  note,  the  defense  set  up  is  Ubat  de- 
fendant executed  the  note  as  the  consider- 
ation for  a  deed  from  the  plaintiff  for  cer- 
tain land,  under  false  and  fraudulent  rep- 
resentations that  plaintiff  had  an  interest 
therein ;  the  defendant,  if  he  would  avoid 
payment,  must  offer  to  surrender  the  deed 
to  be  canceled,  so  that  both  parties  could 
have  been  remitted  to  their  original  rights. 
Tiesot  V.  Throckmorton,  6  Cal.  473. 

118.  When  a  part  of  a  consideration  of 
a  contract  is  illegal,  or  when  an  entire 
judgment  is  composed  of  several  elements, 
one  of  which  is  fraudulent,  the  whole  is 
void.  Taaffe  v.  Josephson^  7  Cal.  355  ; 
Swartz  V.  BazleU,  8  Cal.  129  ;  Valentine 
V.  Stewart,  15  Cal.  404. 

119.  If  a  purchaser  is  not  only  insolv- 
ent, and  knew  the  fact,  but  performed  an 
open  and  notorious  act  of  insolvency,  it 
was  his  duty,  arising  out  of  his  previous 
dealings  with  the  vendors,  to  disclose  the 
fact  before  the  sale ;  and  a  violation  of 
that  duty  amounted  to  a  fraud,  which 
avoided  the  contract.  Seligman  v.  KaJk- 
man,  8  Cal.  214. 

120.  It  is  fully  established  that  where 
a  purchase  of  goods  is  made  with  the  pre- 
conceived design  of  not  paying  for  them, 
it  is  such  a  fraud  as  will  vitiate  the  sale. 
lb. 

121.  A  purchaser  must  be  held  to  know 
the  true  state  of  his  own  business  ;  and  if 
he  does  not,  the  consequence  should  not 
be  visited  upon  the  party  who  had  not  the 
means  of  knowing,     lb, 

122.  A  party  cannot  retain  the  consid- 
eration of  a  contract  on  the  ground  of 
fraud,  and  resist  the  payment  of  a  penalty 
of  an  infraction  of  his  contract  on  the 
same  ground.  CaL  Steam  iVor.  Cb.  v. 
Wrighty  3  Cal.  592. 

123.  Where  a  party  has  given  a  prom- 
issory note,  and  the  payee  assigns  the  note, 
without  recourse  ailer  maturity,  and  suit 
is  brou^t  upon  the  note  by  the  assignee, 
and  the  maker  then  files  lus  ImU  against 
the  assignor  and  assignee,  alleging  fraud 
in  obtaining  the  note,  and  praying  for  an 
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mjanction,  and  that  the  note  be  canceled : 
held,  that  the  case  was  a  proper  one  for 
equitable  relief;  and  the  maker  had  the 
right  to  have  the  note  canceled,  so  as  to 
prevent  future  litigation.  Domingo  v. 
Getman,  9  Cal.  102. 

124.  If  any  portion  of  the  consideration 
of  a  not«  be  fraudulent,  the  entire  note  is 
void,  as  against  creditors.  MeKenty  v. 
Gladwin,  10  Cal.  229. 

125.  Where  a  note  is  antedated  for  the 
purpose  of  making  it  draw  interest  for 
which  there  is  no  consideration,  it  is  fraud- 
ulent and  void  as  to  creditors.  McKenty 
V.  Gladwin^  10  Cal  228  ;  Scales  v.  ScoU, 
13  CaL  79. 

126.  L.  executed  and  delivered  his  note 
to  N.  without  consideration,  and  for  the 
purpose  of  defrauding,  hindering,  and  de- 
laying creditors.  N.  had  knowledge  of 
the  fraud,  and  sued  and  attached  upon  the 
note,  L.'s  property.  After  this,  W.,  a 
creditor  of  L.,  also  attached  and  levied 
upon  the  same  property.  Before  judg- 
ment, N.,  for  a  valuable  consideration,  as- 
signed the  note  to  J.,  who  knew  nothing 
of  the  fraud :  held,  that  J.  was  not  pro- 
tected in  his  purchase ;  N.  having  been 
superseded  by  W.'s  attachment,  could  not, 
by  any  act  or  deed  of  his,  put  his  assignee 
in  any  better  position  than  he  occupied 
himself.      Wrigktv.  Levy,  12  Cal.  263. 

127.  Where  judgment  is  confessed  on 
a  note,  a  portion  of  the  consideration  be- 
ing advanced  from  time  to  time  after  the 
date  of  the  note,  which  drew  interest  on 
the  whole  amount  from  date,  a  portion  of 
the  interest  is  fraudulent,  and  the  entire 
note  is  void  against  creditors.  SccUes  v. 
ScoU,  13  Cal.  78. 

1 28.  Suit  on  a  note  for  the  purchase  of 
land.  Answer  sets  up  that  the  note  was 
given  for  the  land,  fencing  and  building 
materials ;  that  plaintiffs  falsely  represent- 
ed that  there  was  building  material  for 
buflding  a  bam ;  that  this  material  was  so 
insnfficient  in  quantity  that  it  cost  defend- 
ant six  hundred  dollars  to  buy  more :  held, 
that  defendant  having  taken  possession 
under  the  contract,  and  retaining  it,  can- 
not set  up  representations,  fraudulent  or 
otherwise,  as  to  the  fences,  they  being 
part  of  the  freehold :  held,  further,  that  a 
special  demurrer  being  put  in  to  the  an- 
swer, it  sets  up  no  defense  as  to  the  build- 
ing material,  because  neither  quantity  nor 
v«due  is  given.     Plaintiff  is  responsible, 


not  for  what  defendant  paid  for  lumber, 
but  for  the  value  of  lumber  contracted  for 
and  not  delivered,  and  this  at  the  time  of 
contracting.  Kinney  v.  Osborne,  14  CaL 
113. 

129.  Plaintiff  and  defendant  were  part- 
ners in  the  purchase  of  a  mining  claim. 
Defendant  was  the  active  partner  and  ac- 
quainted with  the  value  of  a  certain  claim, 
while  plaintiff  was  ignorant  Plaintiff 
sold  his  interest  in  this  claim  to  defend- 
ant for  greatly  less  than  its  value :  held, 
in  an  action  by  plaintiff  against  defendant 
to  set  aside  this  sale,  for  fraud,  and  for  an 
account  in  a  sum  greater  than  that  paid 
by  defendant  for  the  mining  claim,  is  in 
effect  an  offer  to  place  defendant  in  statu 
quo,  as  per  rule  of  law.  Watts  v.  White, 
13  Cal.  823. 

130.  Plaintiff  in  execution,  afler  assign- 
ing his  judgment,  pretended  falsely  and 
fraudulently  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  discharge 
the  judgment  by  taking  the  noteof  third 
persons,  not  negotiable  in  the  mercantile 
sense,  in  payment ;  the  makers  of  the  note 
agreed  to  this  under  the  supposition,  in- 
duced by  him,  that  he  was  the  owner  of 
the  judgment:  held,  that  the  makers  of 
the  note,  upon  discovering  that  the  plaint- 
iff was  not  the  owner  of  the  judgment, 
properly  refused  to  pay  the  note,  even  to 
assignees,  before  maturity  thereof.  Mxtch- 
ell  V.  Hackett,  14  Cal.  665. 


FREIGHT. 

1.  The  master  of  a  ship  has  a  lien  on 
the  cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  part  of  the 
goods  specified  in  a  bill  of  lading  until  the 
whole  freight  is  paid,  and  an  o&r  to  give 
good  security  for  the  payment  of  the 
freight  is  not  sufficient  to  compel  a  deliv- 
ery by  the  master.  Frothingkam  v.  Jen- 
kins, 1  Cal.  44. 

2.  Delivery  of  goods  by  the  master  and 
payment  of  freight  by  the  owner  are  con- 
current acts,  and  neither  party  is  bound 
to  perform  his  part  of  the  shipping  con- 
tract, unless  the  other  is  ready  and  willing 
to  perform  the  correlative  act.     Ih. 
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3.  Delivery  of  part  of  the  goods  men- 
tioned in  one  bill  of  lading  to  the  con- 
signee does  not  defeat  a  lien  on  the  re- 
mainder for  the  whole  freight  unpaid.     Ih. 

4.  Shipmasters  cannot  require  payment 
of  freight  unless  ready  to  deliver  the 
goods,  and  consignees  cannot  require  a  de- 
tivery  of  goods  unless  ready  to  pay  the 
freight,  and  neither  party  can  bring  an 
action  to  compel  the  other  to  perform  his 
part  of  the  contract,  unless  ready  to  per- 
form the  correlative  act.     Ih. 

5.  A  merchant  in  Boston,  Mass.,  shipped 
by  one  bill  of  lading  merchandise  to  his 
agent  at  San  Francisco.  On  arrival,  part 
of  the  goods  were  delivered  and  part  of 
the  freight  paid ;  but  the  agent,  unable  to 
pay  the  balance  of  freight  due,  offered  to 
give  good  secufity  for  its  payment  if  the 
master  would  deliver  the  remainder,  which 
offer  the  master  refused  to  accept :  held, 
that  the  master  had  a  lien  for  the  entire 
freight  on  all  the  goods ;  that  part  deliv- 
ery was  no  waiver  of  his  lien  on  those  not 
delivered  for  the  unpaid  freight,  and  an 
offer  to  give  security  for  its  payment  did 
not  divest  the  master's  lien ;  and  that  the 
consignee  could  not  bring  an  action  to 
compel  the  delivery.     Ih. 

6.  The  consignee  named  in  a  bill  of 
lading  is  to  be  deemed  prima  facie  the 
owner  of  the  goods  mentioned  therein,  and 
upon  payment  of  freight,  may  maintain  an 
action  against  any  person  who  assumes  a 
control  over  them  in  violation  of  his  right 
of  property.      Webb  v.  Winter^  1  Cal.  418. 

7.  A  right  to  detain  goods  until  the 
freight  is  paid,  by  reason  of  a  lien  of  the 
owner,  grows  out  of  the  usage  of  trade. 
Brown  v.  Howardj  1  Cal.  424. 

8.  Where  it  appears  clearly  from  a  char- 
ter party  that  the  intention  of  the  owner 
of  a  ship  and  the  charterer  is  that  the  for- 
mer shall  have  no  lien  on  the  freight,  but 
shall  give  a  personal  credit  to  the  charter- 
er, the  former  loses  his  right  of  lien  on  the 
cargo,  and  can  look  only  to  the  personal 
responsibility  of  the  charterer  for  payment 
of  the  hire  of  his  vessel.    Ih. 

9.  In  an  action  for  freight  money  in  a 
State  court  it  is  not  a  sufficient  answer  to 
plead  that  the  vessel  has  been  libeled  for 
nondelivery  of  freight  in  the  federal 
court;  both  actions  may  proceed  at  the 
same  time  without  the  fear  or  danger  of 
any  collision  or  clashing  of  jurisdiction. 
SusseU  V.  Alvarez,  5  Cal.  48. 


10.  Contracts  for  carrying  fineight  form 
no  exception  to  the  general  rule  of  law 
that  where  money  is  paid  by  one  party  in 
consideration  of  an  act  to  be  done  by  an- 
other, and  the  act  is  not  done,  the  money 
so  paid  may  be  recovered  back.  Reina  v. 
Gross,  6  Cal.  31. 

11.  If  freight  is  paid  in  advance  on  a 
charter  party,  and  the  voyage  is  not  accom- 
plished by  loss  of  the  vessel  at  sea,  the 
freight  advanced  may  be  recovered  back. 
Reina  v.  Orossj  6  Cal.  31 ;  Lawwn  v. 
Wormsy  6  Cal.  370. 

See  Admiralty,  Bill  op  LadinGi 
Charter  Party. 


^«#«««^%tf«tf«^«#«««#*^««M^ 


FUGITIVE  SLAVES. 

1.  The  arrest  and  commitment  for  de- 
portation of  fugitive  slaves  does  not  deter- 
mine their  slavery.  It  leaves  that  to  future 
adjudication.  JEx  parte  Perkins,  2  CaL 
438. 

2.  A  statute  is  not  ex  post  facto,  and  im- 
pairs no  obligation  which  derives  no  right 
nor  constitutes  the  refusal  to  return  to 
servitude  a  crime,  but  simply  provides  for 
the  deportation  of  slaves.     Ih.  440. 

3.  If  the  slaveholder  had  authority  to 
bring  his  slaves  here  under  the  constitu- 
tion of  the  United  States,  the  right  could 
not  be  abridged  or  controlled  until  the  ad- 
mission of  California  as  a  State.     Ih. 

4.  The  constitution  of  the  United  States 
recognizes  a  property  in  the  class  of  per- 
sons known  as  slaves,  and  the  institution 
is  a  social  and  political  one.     Ih. 

5.  The  right  of  transit  through  each 
State  with  every  species  of  property 
known  to  the  constitution  of  the  United 
States  and  recognized  by  that  paramount 
law  is  secured  by  that  instrument  to  each 
citizen,  and  does  not  depend  upon  the  un- 
certain and  changeable  ground  of  mere 
comity.    Ex  parte  Archy,  9  CaL  162. 

6.  Tlie  character  of  immigrant  or  trav- 
eler bringing  with  him  a  slave  into  this 
State,  must  last  so  long  as  it  is  necessary, 
by  the  ordinary  rules  of  travel,  to  accom- 
plish a  transit  through  the  State.  Noth- 
ing but  accident  or  imperative  necessity 
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could  excuse  a  greater  delaj.  Something 
more  than  mere  ease  or  coDvenience  must 
intervene  to  Bave^  a  forfeiture  of  property 
which  he  cannot  hold  as  a  citizen  of  the 
State  through  which  he  is  passing.  But 
visitors  for  health  or  pleasure  stand  in  a 
position  different  from  travelers  on  busi- 
ness, and  are  protected  by  the  law  of  com- 
ity,    lb,  165. 

7.  It  is  the  right  of  the  judiciary,  in  the 
absence  of  legislation,  to  determine  how 
far  the  policy  and  position  of  this  State 
will  justify  the  giving  a  temporary  effect, 
within  the  limits  of  this  State,  to  the  laws 
and  institutions  of  a  sister  State.  To  al- 
low mere  visitors  to  this  State  for  pleas- 
ure or  health  to  bring  with  them,  as  per- 
sonal attendants,  their  own  domestics,  is 
not  any  violation  of  the  end  contemplated 
by  the  constitution  of  this  State.     lb.  166. 

8.  The  privileges  extended  to  visitors 
cannot  be  extended  to  those  who  come  for 
both  business  and  pleasure.  A  mere  visit- 
or is  one  who  comes  only  for  pleasure  or 
health,  and  engages  in  no  business  while 
here,  and  remains  only  for  a  reasonable 
time.  If  the  party  engage  in  any  busi- 
ness, or  employ  his  slave  in  any  business, 
except  as  a  personal  attendant  upon  him- 
self or  family,  then  the  character  of  visi- 
tor is  lost,  and  his  slave  is  entitled  to  free- 
dom,    lb.  168. 


FUGITIVE   FROM  JUSTICE. 

1.  The  judiciary  have  jurisdiction  by 
habeas  corpus  to  investigate  cases  where  a 
party  is  arrested  as  a  fugitive  from  just- 
ice escaped  from  another  State;  but 
have  no  control  over  the  executive  dis- 
cretion, in  surrendering  fugitives  from 
justice,  nor  can  they  compel  a  surrender 
in  such  case;  yet  the  executive  having 
acted,  that  discretion  may  be  examined 
into,  in  every  case  where  the  liberty  of  the 
subject  is  involved.  jEx  parte  Manchester, 
5  Cal.  238. 

2.  The  governor  of  the  State  issuing 
the  requisition  for  the  fugitive,  is  the  only 
proper  judge  of  the  authenticity  of  the 
affidavit ;  and  the  judge  on  habeas  corpus 
cannot  go  behind  his  action  to  inquire 


whether  the  affidavit  was  a  forgery ;  it  ie 
sufficient  if  the  requisition  certifies  that  the 
affidavit  is  *^  duly  authenticated  according 
to  the  laws  of  the  State."     lb. 

3.  Where  a  fugitive  from  justice  had 
not  been  heard  of  for  sixteen  months,  and 
he  was  a  passenger  on  a  vessel  for  a  speci- 
fied port>  and  neither  he,  the  vessel  or 
crew  had  ever  been  heard  of,  still  it  is  not 
sufficient  to  raise  a  legal  pre^^umption  of 
his  death.     Aghbury  v.  Sanders^  8  Cal.  64. 


GAMING. 

1.  Money  lost  at  play  cannot  be  recov- 
ered in  an  action,  it  being  unknown  to  the 
common  law.  Bryant  v.  Mead,  1  CaL  441. 

2.  The  statute  authorizing  the  granting 
of  a  license  to  keep  a  gambling  house 
could  not  be  construed  as  conferring  a 
right  to  sue  for  a  gaming  debt,  but  as  a 
protection  solely  against  a  criminal  prose- 
cution,    lb. 

3.  Wagers  which  tend  to  excite  a  breach 
of  the  peace  or  are  against  good  morals,  or 
which  are  against  the  principals  of  sound 
policy,  are  Ulegal,  and  no  contract  arising 
therefrom  can  be  enforced.     lb.  444. 

4.  Evidences  of  indebtedness  given  on 
a  gaming  consideration  are  valid  in  the 
hands  of  innocent  and  bona  fide  endorsee. 
Haight  v.  Joyce^  2  Cal.  66;  Thome  v. 
Tantz,  4  Cal.  323. 

5.  Money  won  at  play  cannot  be  re- 
covered at  common  law.  Gahan  v.  Ne* 
ville,  2  Cal.  81. 

6.  An  action  for  debt  will  not  lie  against 
the  keeper  of  a  gaming  table  without 
license,  to  recover  the  amount  of  license ; 
the  only  redress  is  by  indictment.  People 
V.  Oraycro/t,  2  Cal.  244;  People  v. 
Eaynes,  3  Cal.  367. 

7.  Gaming  debts  have  not  been  legal- 
ized by  the  operation  of  the  statute  licens- 
ing gaming  houses,  and  no  action  can  lie 
to  recover  money  lost  at  gaming.  Carrier 
V.  Brannan,  3  Cal.  329. 

8.  Wagers  are  recoverable  in  this  State 
at  common  law,  except  such  as  are  prohibi- 
ted by  law  or  are  against  public  policy,  or 
calculated  to  affect  the  interest,  character 
or  feelings  of  third  parties.  Johnson  v. 
FaB,  6  Cal.  361. 
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9.  An  allegation  in  a  complaint  that  the 
parties  kept  a  saloon  for  the  purpose  of 
gaming  and  selling  liquors  and  cigars  does 
not  raise  the  presumption  that  the  gaming 
was  necessarily  unlawful,  or  that  the  sa- 
loon was  a  common  gambling  house,  as 
the  word  might  apply  to  lawful  games, 
such  as  billiards,  etc  Whipley  v.  Flower^ 
6  Cal.  632. 

10.  The  act  to  suppress  gaming  must  be 
construed  with  the  general  act  concerning 
criminal  proceedings,  and  where  a  fine  is 
imposed  on  a  conviction  for  gaming,  the 
defendant  may  be  imprisoned  to  enforce 
its  payment.  The  law  does  not  look  to 
the  owners  of  the  house  for  payment  of 
the  fine,  as  they  are  only  liable  where 
gaming  is  done  within  their  knowledge. 
People  V.  Markham,  7  Cal.  209. 

11.  The  answer  of  a  witness  that  the 
prisoner  is  a  gambler  should  not  be  consid- 
ered as  an  injury  to  the  prisoner  at  a  time 
when  gambling  was  licensed  by  law. 
People  V.  ButUr,  8  Cal.  440. 

12.  A  check  given  for  a  gaming  debt  is 
void  in  the  hands  of  all  persons  except  a 
bona  fide  holder,  without  notice.  Fuller 
V.  Butchinffs,  10  Cal.  526. 

13.  A  party  placing  money  in  the 
hands  of  another  for  the  purpose  of  making 
a  bet  on  an  election,  in  the  name  of  the 
bailee,  but  for  the  benefit  of  the  bailor, 
may  retract  the  illegal  act  of  making  the 
bet.,  and  does  not  forfeit  the  money  by 
reason  of  the  illegality  of  the  purpose  for 
which  it  was  deposited.  Hardy  v.  JHwit, 
11  Cal.  348. 

14.  An  indictment,  under  the  act  of 
1857,  for  dealing  the  game  of  monte  for 
money,  need  not  state  the  particulars  of 
the  offense — ^as  the  persons  present,  the 
room,  and  the  like.  Under  our  law,  an 
indictment  is  good  if  it  states  the  acts  con- 
stituting the  offense  in  ordinary  and  con- 
cise language,  and  in  such  a  way  that  a 
person  of  ordinary  understanding  can 
know  what  was  intended.  People  v.  ^- 
mers,  14  Cal.  30. 

15.  An  indictment  for  dealing  faro,  des- 
ignating the  offence  as  a  felony,  is  suffi- 
ciently specific  as  to  name,  and  without 
this  word  the  indictment  is  good  where  it 
states  facts  which  constitute  the  offense. 
People  V.  Beatty,  15  Cal.  572. 


GANANCIALES. 

1.  By  the  Mexican  law,  the  wife  daring 
the  continuance  of  tlie  marriage  has  a  re- 
vocable and  feigned  dominion  in  and  pos- 
session of  one-half  the  property  acquired 
by  her  and  her  husband ;  but  the  husband 
is  the  real  and  veritable  owner,  and  has 
the  irrevocable  dominion  in  all  the  ganan- 
ciales,  and  may  sell  and  dispose  of  them 
at  pleasure.     Pan€ntdv.Jone$j  1  CaL  515. 

2.  Afler  the  death  of  the  wife,  the  hus- 
band may  dispose  of  the  gananciales  with- 
out being  obliged  to  reserve  for  the  child- 
ren of  the  marriage  either  the  property  in 
or  proceeds  of  the  same.     Ih, 

3.  A  father  during  his  lifetime,  and  af- 
ter the  death  of  the  wife,  may,  although 
there  have  been  children  of  the  marriage, 
dispose  of  the  gananciales  for  any  honest 
purpose,  where  there  is  no  intention  to  de- 
fraud the  children,  and  may  by  last  will 
and  testament  direct  the  sale  of  them  for 
the  payment  of  his  debts.     lb, 

4.  A  having  married,  and  there  being 
children  of  the  marriage,  and  his  wife 
having  died,  and  there  being  common 
property  acquired  during  the  marriage: 
held,  that  the  children  upon  the  death  of 
the  wife  did  not  acquire  a  vested  estate  in 
the  common  property,  and  that  the  father 
had  absolute  dominion  over  and  power  to 
sell  such  property  during  his  life,  and  the 
power  by  last  will  and  testament  to  direct 
the  sale  of  the  same  for  the  payment  of 
(]ebts — ^not  only  such  as  were  contracted 
during  the  continuance  of  the  marriage, 
but  also  such  as  were  contracted  by  the 
husband  afler  the  dissolution  of  the  mar- 
riage by  the  death  of  his  wife.     i&.  517. 

See  Common  Property. 
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GARNISHMENT. 
See  Attachment,  VIL 
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GAUGER,  STATE. 

1.  The  office  of  State  gauger  haviog 
been  created,  must  be  presumed  to  be  con- 
tinuing, unless  limited  by  the  terms  of  the 
act,  or  by  the  nature  of  the  duties  to  be 
performed.    Peopk  v.  Addison,  10  Gal.  7. 

2.  There  is  nothing  temporary  in  the 
duties  of  the  office,  nor  is  there  anything 
in  the  language  of  the  act  limiting  the  du- 
ration of  the  office.     lb. 


«/^^^>^'»^^^^>^^W»^i^^rfS^i^»S*%^%»W^» 


tachment,  when  plaintiff  demanded  C.'s 
share  of  the  coin :  held,  that  plaintiff  was 
entitled  to  the  coin ;  that  the  dust  in  de- 
fendants' hands  was  in  the  constructive 
possession  of  aJl  the  ^ve  owners,  C.  hav- 
ing no  exclusive  interest  in  any  part  until 
it  was  converted  into  coin  and  divided 
among  the  owners ;  that  C.'s  right  to  the 
dust  was  a  chose  in  action,  which  he  could 
assign  by  order  in  favor  of  the  purchaser 
or  assignee,  and  after  such  order  neither 
C.  nor  his  creditors  could  claim  any  right 
to  the  money ;  that  the  statute  of  frauds 
has  no  application  to  a  case  like  this. 
WaUing  v.  Miller^  15  Cal.  40. 


GOLD  DUST. 

1.  A  contract  to  pay  cash  cannot  be  ful- 
filled by  payment  in  gold  dust  at  its  mark- 
et value,  unless  the  parties  agree  to  it, 
and  when  gold  dust  was  paid  below  the 
maiiLet  price  as  cash  under  protest,  the 
coart  will  not  relieve  him  and  decree  re- 
payment of  the  alleged  difference.  Guti" 
ter  V.  Sanchez,  1  Cal  49. 

2.  A  merchant  was  in  the  habit  of  hav- 
ing his  gold  dust  carried  gratuitously  on 
the  steamer  New  World,  the  owners  re- 
fusing to  carry  it  for  hire  or  to  become  lia- 
ble as  common  carriers  in  case  of  loss : 
held,  where  a  quantity  of  gold  dust  be- 
longing to  the  plaintiff  was  stolen  from 
the  steamer  without  any  negligence  on  the 
part  of  the  master  or  officers,  that  the 
plaintiff  could  not  recover  its  value.  Fatf 
T.  Steamer  New  WMd,  I  Cal.  349. 

3.  Whether  a  common  carrier  of  goods 
and  passengers  merely  can  be  made  liable 
in  an  action  for  refusing  to  carry  gold 
dust,  query.     lb,  350. 

4.  Plaintiff  delivered  to  defendants  gold 
dust,  to  be  by  them  forwarded  to  San 
Francisco,  to  be  there  coined  and  re- 
turned. The  dust  belonged  to  five  per- 
sons, partners  in  mining,  of  whom  plaintiff 
and  C.  were  two.  While  the  dust  was  in 
the  hands  of  defendants,  C.  sold  to  plaint- 
iff, for  a  valuable  consideration,  his  inter- 
est in  it,  and  gave  a  receipt  evidencing  the 
sale.  Defendants,  after  this,  received  coin 
made  of  the  dust,  and  a  creditor  of  C.  at- 
tached the  coin  by  gamisheeing  defend- 
ants. Defendants  had  no  notice  of  the 
sale  to  plaintiff  until  the  day  after  the  at- 


GOOD  WILL. 

1.  Plaintiff  having  bought  certain  horses 
of  defendant,  as  also  the  "  good  will "  of  a 
mercantile  house  in  the  matter  of  dray  age, 
cannot  sue  to  recover  back  the  purchase 
money  paid,  on  the  ground  that  such 
''good  will"  is  not  vendable.  Bucking- 
ham  V.  Waters,  14  Cal.  147. 


GOVERNOR. 

1.  The  legislature  having  elected  a 
State  printer,  who  resigned,  and  a  State 
printer  was  during  the  session  of  the  legis- 
lature appointed  by  the  governor,  and  he 
resigned  after  the  adjournment  and  during 
the  recess,  whereupon  the  governor  ap- 
pointed another  person  to  fill  the  vacancy 
supposed  to  exist :  held,  that  this  second 
appointment  as  well  as  the  first  one,  was 
irregular  and  void.  People  v.  Fitch,  1 
Cal.  536. 

2.  An  appointment  to  fill  a  vacancy  in 
the  office  of  State  printer,  made  by  the 
governor  during  the  session  of  the  legis- 
lature, is  irregular  and  void.     lb, 

3.  In  approving  a  statute,  the  executive 
act  is  a  component  part  of  the  law-making 
power,  and  his  power  of  approval  ceases 
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on   the   adjournment  of  the   legislature. 
Fowler  v.  Pierce^  2  Cal  172. 

4.  Where  an  act  was  presented  to  the 
governor  for  approval  on  the  last  day  of 
the  session,  and  purported  to  have  been 
approved  on  that  day,  but  was  in  fact  not 
approved  until  the  next  day  after  the  ad- 
journment: held,  that  the  act  was  void, 
and  that  parol  evidence  was  admissible  to 
show  when  the  act  was  approved.     Ih. 

5.  The  power  of  filling  vacancies  in 
office,  vested  in  the  governor  of  the  State 
by  the  constitution,  applies  only  to  vacan- 
cies occurring  under  circumstances  when 
the  original  appointing  or  electing  power 
cannot  act.  Such  power  is  limited  by  the 
period  when  the  people  or  the  legislature 
can  elect  or  appoint,  on  the  arrival  of 
which  his  power  ceases,  and  the  right  of 
appointment  returns  to  the  origintd  ap- 
pointing power.  People  v.  Mott^  3  Cal. 
505  ;  People  v.  Mizner,  7  Cal.  525. 

6.  Prima  facie  the  governor  of  Cali- 
fornia, under  the  Mexican  dominion,  had 
the  power  to  make  a  grant  of  mission 
lands  to  an  individual,  and  a  demurrer  to 
a  complaint  setting  forth  such  a  grant  on 
the  ground  of  want  of  authority  in  the 
governor  is  not  sustainable.  Den  v.  Den, 
6  Cal.  82 ;  Brown  v.  Oity  of  San  Fran- 
cisco, 16  Cal.  458. 

7.  The  proclamation  of  the  governor 
required  by  statute,  is  necessary  to  the 
validity  of  a  special  election.  People  v. 
Porter,  6  Cal.  28;  People  v.  Weller,  11 
CaL  65  ;  People  v.  Martin,  12  Cal.  411 ; 
People  V.  Bosborough,  14  Cal.  187. 

8.  Neither  the  governor  nor  the  at- 
torney general  has  any  power  to  bind  the 
State  by  a  contract  to  procure  the  advice 
of  counsel  as  to  the  rights  of  the  State  in 
cert£un  property.  People  v.  Tcdmage,  6 
Cal.  258. 

9.  The  act  to  establish  an  insane  asy- 
lum, providing  that  the  resident  physician 
shall  hold  his  office  for  two  years,  and 
until  his  successor  is  appointed  and  qual- 
ified :  held,  that  on  failure  of  the  legisla- 
ture to  elect  at  the  expiration  of  the  in- 
cumbent's term,  the  office  becomes  de  jure 
vacant  and  can  be  filled  by  the  governor 
by  appointment  People  v.  Reid,  6  Cal. 
291 ;  People  v.  Baine,  6  Cal.  510 ;  People 
V.  Langdon,  8  Cal.  11. 

10.  Where  the  appointment  to  an  office 
is  vested  in  the  governor,  with  the  advice 
and  consent  of  the  senate,  and  the  term  of 


the  incumbent  expires  during  a  recess  of 
the  legislature,  and  the  governor  appoints 
a  successor  to  the  office :  held,  that  there 
has  been  no  vacancy  in  office,  and  that 
this  appointment  vested  in  the  appointee 
a  right  to  hold  for  his  full  term  subject 
only  to  be  defeated  by  the  nonconcurrence 
of  the  senate.  People  v.  Mizner,  7  Cal.  523« 

11.  In  making  the  appointment,  the 
power  of  the  executive  is  original  and  un- 
limited. He  can  select  any  one,  from  all 
the  qualified  citii^ens  of  the  State,  while 
the  power  of  the  senate  is  the  right  to  ad- 
vise or  refuse  to  advise  the  appointment 
of  the  particular  individual.     Ih*  524. 

12.  Where  the  appointment  to  an  office 
is  vested  in  the  governor,  with  the  advice 
and  consent  of  the  senate,  and  the  term  of 
the  incumbent  expires  during  a  recess  of 
the  legislature,  and  the  governor  appoints 
a  successor  to  the  office :  held,  that  there 
has  been  no  vacancy  in  office,  and  that 
this  appointment  vested  in  the  appointee 
a  right  to  hold  for  his  full  term,  subject 
only  to  be  defeated  by  the  nonconcurrence 
of  the  senate.  Ih, ;  People  v.  Addison, 
10  Cal.  7. 

13.  The  power  to  appoint  to  a  vacancy 
has  to  be  vested  in  some  department  of 
the  government,  and  the  constitution  was 
compelled  to  vest  it  in  the  excutive,  be- 
cause it  was  the  only  department  that 
could  be  properly  charged  with  such  a 
duty.     People  v.  Afizner,  7  Cal.  525. 

14.  The  power  to  appoint  for  the  full 
term  of  the  office  of  resident  physician  of 
the  insane  asylum  is  vested  in  the  legisla- 
ture, and  the  governor  has  no  right  to 
exercise  it.    People  v.  Langdon,  8  Cal.  13. 

15.  The  constitution  provides  that  if 
any  bill  presented  to  the  governor,  having 
passed  both  houses  of  the  legislature,  shall 
not  be  returned  within  ten  days  f^er  it 
shall  have  been  presented  to  him,  Sun- 
days excepted,  the  same  shall  become  a 
law  in  like  manner  as  if  he  had  signed  1% 
unless  the  legblature,  by  adjournment, 
prevent  such  return.  Price  v.  Wkitmanj 
8  CaL  415 ;  overruling  People  v.  9F%t<- 
man,  6  Cal.  660. 

16.  The  governor,  in  issuing  a  patent 
to  an  individual  of  swamp  lands,  acts  as 
the  agent  of  the  State,  under  powers  con- 
ferred by  statute,  and  his  authority  extends 
only  to  such  lands  as  were  granted  to  the 
State  by  the  act  of  congress.  Summers 
V.  Dickinson^  9  Cal.  555. 
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17.  A  pateot  from  the  governor,  puiv 
parting  to  convey  the  lands  of  the  State, 
can  have  no  vatiditj  unless  expressly  au- 
thorized by  law.    lb,  556. 

18.  The  term  of  the  office  of  governor 
is  fixed  at  two  years  certain,  with  a  conting- 
ent extension.  When  this  contingency 
lii4>pens,  this  extension  is  as  much  a  part 
of  the  entire  term  as  any  portion  of  the 
two  years*  People  v.  Whitmanj  fO  Cal. 
44. 

19.  In  cases  where  there  is  no  incum- 
bent to  hold  over,  the  law  will  allow  the 
appointment  by  the  executive  to  fill  the 
office.     Ih,  46. 

20.  Where  the  governor  of  the  State, 
who  is  authorized,  and  whose  duty  it 
is  made  by  law,  to  take  immediate  pos- 
session of  the  State  prison  and  grounds 
then  in  possession  of  a  lessee  of  the  State, 
goes  in  company  with  other  officers  of 
State  upon  the  grounds,  and  demands 
possession,  which  was  refused,  and  the 
room  where  the  keys  were  kept  was  forced 
by  ihe  governor,  and  the  keys  taken,  and 
possession  of  the  prison  and  grounds  taken 
by  the  governor  in  the  name  and  on  be- 
half of  the  State :  held,  that  such  acts 
amounted  to  forcible  entry  and  detainer 
<m  the  part  of  the  governor,  and  he  is 
liable  therefor.  McCauley  v.  WeU&r^  12 
GaL  531. 

21.  If  a  county  judge  resigns  before  the 
expiration  of  his  term,  there  is  a  vacancy 
to  be  filled  by  the  governor.  His  ap- 
pointee would  hold  until  the  next  general 
election,  or  at  most  until  the  qualification 
of  the  person  elected  by  the  people.  Peo- 
ple V.  Jiosborough,  14  Cal.  187. 

22.  Where  an  appointee  of  the  gover- 
nor to  fiU  a  vacancy  in  a  judicial  office 
holds  the  office  for  several  years  because 
of  no  valid  election  by  the  people  of  his 
successor,  his  acts  are  as  binding  and  ef- 
fectual as  to  third  persons  as  though  he 
held  the  office  by  strict  law,     lb. 

23.  The  constitution  affixes  no  period 
of  tenure  to  the  office  of  tax  collector,  nor 
does  it  provide  any  mode  of  appointment. 
So  far  as  this  office  exists  in  the  incum- 
bent, it  is  an  office  created  by  legislative 
act  The  legislature  may  direct  how  it 
shall  be  filled,  and  how  its  duties  shall  be 
discharged.    People  v.  Squires,  15  Cal.  17. 

24.  A  controller  must  be  elected  bien- 
nially, at  the  same  time  and  place  and 
manner  with  the  governor  and  lieutenant 


governor,  and  an  appointment  of  a  con- 
troller by  the  governor  before  this  biennial 
general  election,  whatever  its  eficcts  other- 
wise, cannot  defeat  this  constitutional  poli- 
cy, nor  deprive  the  people  of  their  right 
to  fill  the  office  of  controller  at  such  elec- 
tion.    People  V.  Melony,  15  Cal.  62. 

25.  A  mandamus  will  issue  to  the  gov- 
ernor in  certain  cases.  The  distinction 
from  political  considerations,  between  the 
governor  and  the  inferior  officers  of  the 
executive  department,  as  to  the  issuance 
of  this  writ,  stated.  People  v.  Brooks^  16 
Cal.  45. 


GRACE. 

1.  Checks  are  sight  bilb  and  are  not 
entitled  to  grace,  unless  made  payable  at 
a  future  day  when  they  become  an  inland 
bill  of  exchange,  and  the  drawer  is  entitled 
to  three  days  grace,  and  notice  of  nonpay- 
ment    MifUum  V.  Fisher  J  4  Cal.  37. 

2.  The  presentment  and  demand  of 
commercial  paper  having  days  of  grace 
must  be  made  within  reasonable  hours  on 
the  last  day  of  grace.  AfcFarland  v. 
Pico,  8  Cal.  631. 

See  Bills  op  Exchange,  Notary, 
Peotest. 


GRAND  JURY. 

1.  The  deposition  of  witnesses  taken  be- 
fore a  magistrate  upon  a  criminal  charge 
may  be  used  by  a  grand  jury  in  finding  an 
indictment     People  v.  Stuart,  4  Cal.  225. 

2.  An  indictment  found  by  a  grand  jury 
composed  of  twenty-four  persons,  when 
the  statute  limits  the  number  to  twenty- 
three,  is  worthless  and  void.  People  v. 
Plummer,  5  Cal.  69. 

3.  The  objection,  that  the  name  of  one 
of  the  witnesses  sworn  before  the  grand 
jury  was  not  endorsed  on  the  indictment, 
must  be  taken  by  motion  to  set  aside  the 


556 


GRAND  JURY.— GRANT. 


Grand  Jury. — Grant. 


indictment    People  v.  Freeland,  6  Cal.  98. 

4.  The  declaration  of  a  grand  juror,  that 
he  is  a  naturalized  citizen,  should  be  re- 
ceived by  the  court  as  prima  facie  true, 
and  proof  thereof  by  actual  production  of 
papers  is  unnecessary.  People  v.  Roberts, 
6  Cai:  215. 

5.  A  grand  jury  must  be  composed  of 
not  less  than  seventeen,  all  of  whom,  how- 
ever, need  not  be  present  at  the  finding  of 
an  indictment,  provided  that  twelve  con- 
cur in  finding  the  indictment  People  v. 
Roberts,  6  Cal.  216;  People  v.  ButUsr,  8 
Cal.  439. 

6.  Where  the  prisoner  was  present  at 
the  empaneling  of  the  grand  jury  and 
challenged  particular  persons,  and  his  chal- 
lenge was  overruled,  and  he  was  indicted 
for  murder,  and  the  cause  was  transferred 
for  trial  to  the  district  court,  it  is  too  late 
to  except  to  the  whole  panel.  His  excep- 
tions should  have  been  urged  in  the  court 
of  sessions.   People  v.  Roberta,  6  CaL  216. 

7.  A  commitment  for  contempt  ^^  in  re- 
fusing to  answer  certain  questions  pro- 
pounded to  witness  by  the  grand  jury,"  is 
not  a  compliance  with  the  statute  which 
requires  that  when  a  contempt  subsists  in 
the  omission  to  do  an  act  which  it  was  in 
the  power  of  the  performer  to  perform," 
the  act  shall  be  specified  in  the  commit- 
ment It  does  not  appear  from  such  com- 
mitment whether  the  question  was  legal  or 
not    Ex  parte  Rowe,  7  Cal.  183. 

8.  An  objection  taken  to  the  panel  of 
a  grand  jury  that  had  been  summoned  by 
the  sheriff  of  the  county  under  an  order 
of  the  court,  after  the  commencement  of 
term,  on  the  ground  that  said  jury  had  not 
been  drawn  in  the  manner  pointed  out  by 
statute,  is  not  well  taken.  People  v.  Rod- 
riguez, 10  Cal.  59. 

9.  Defendants  in  criminal  cases,  who 
have  not  been  held  to  answer  before  the 
empaneling  of  the  grand  jury,  may  chal- 
lenge the  panel  on  arraignment.  If  they 
have  been  held  to  answer,  they  must  chal- 
lenge the  panel  before  it  is  made  up  and 
sworn.  People  v.  Beatty,  14  Cal.  569; 
People  V.  Guintano,  15  Cal.  329  ;  People 
V.  Motce,  15  Cal.  331. 

10.  The  grand  jury  may  inquire  into 
all  offenses  conmiitted  within  the  county 
not  barred  by  the  statute  of  limitations. 
People  V.  Beatty,  14  Cal.  569. 

11.  It  is  no  objection  to  the  panel  of  the 
grand  jury  that  it  was  summoned  by  the 


order  of  the  court,  under  the  eleventh  sec- 
tion of  the  act  concerning  jurors,  while  the 
prisoner  was  in  custody,  on  an  offense 
charged,  before  the  commencement  of  the 
term.  People  v.  Cuintano,  15  Cal.  329 ; 
People  V.  Moice,  15  Cal.  331. 

12.  Nor  is  it  an  objection  that  the  copy 
of  such  order  was  not  served  on  the  sher- 
iff, as  the  statute  directs,  provided  he  has, 
othenlise,  regularly  summoned  the  jury. 
People  V.  Ouintano,  15  Cal.  329. 

13.  Challenges  to  the  panel  of  the  grand 
jury,  or  to  individual  jurors,  must  be  made 
at  the  impaneling  of  the  jury ;  and  on 
indictment  for  murder  transferred  to  the 
district  court,  the  challenge  cannot  there 
be  made.     People  v.  Moice,  15  CaL  381*. 

14.  Where  defendant  is  held  to  answer 
before  the  finding  of  the  indictment,  an 
objection  to  the  mode  of  drawing  the 
names  of  grand  jurors  must  be  taken  on 
their  being  empaneled.  People  v.  Arnold^ 
15  Cal.  479. 

15.  The  statutory  provision  that  excep- 
tion to  the  grand  jury  must  be  made  at  a 
particular  time,  is  constitutional.  Hie 
legislature  have  the  right  to  prescribe 
rules  of  practice  in  criminal  or  civil  cases, 
and  among  such  rules  are  provisions  as  to 
the  time  and  mode  of  excepting  to  irregu- 
larities of  proceedings.    lb. 

See  Challenge,  Crimes  and  CRim- 
NAL  Law,  Indictment,  Juror,  Jury. 
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GRANT. 

1.  The  sovereign  power  may,  in  dispos- 
ing of  the  national  domain,  annex  sach 
conditions  to  a  grant  as  it  sees  fit ;  and  in 
such  case,  a  restriction  against  alienation 
inserted  in  the  grant,  and  authorized  by 
law,  will  not  be  held  void  on  the  ground 
that  it  is  against  the  policy  of  the  law. 
Sunol  V.  Hepburn,  1  Cal.  283. 

2.  A  grant  made  by  an  American  alcal- 
de not  appointed  by,  nor  holding  office 
under  the  authority  of  the  Mexican  Gov- 
ernment, to  a  citizen  of  the  United  States 
during  the  continuance  of  the  war  between 
the  United  States  and  Mexico,  whilst  Cal- 
ifornia was  in  the  temporary  occnpcdion  of 
the  American  forces,  and  bejfore  the  title  of 
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the  United  States  to  the  country  had  become 
complete^  woe  a  grant  unthout  any  atUhor- 
ity  xn  law,  and  no  title  could  be  derived 
from  the  grant,  Woodwoath  v.  Ftdton,  1 
CaL  305  ;  Fisher  v.  Salmon,  1  Cal.  414 ; 
Reynolds  v.  West,  1  Cal.  325,  overruled  in 
Cohas  V.  Raisin,  3  Cal.  450;  Welch  v. 
SulUvan,  8  Cal.  199 ;  and  Hart  v.  Bur- 
neU,  15  Cal.  616. 

3.  ^  there  was  a  vested  title  in  the  na- 
tional domain  in  the  ptieblos  of  Calif  omia, 
an  alcalde  alien  enemy  of  Mexico,  and 
without  authority  from  the  American  gov- 
emment,had  no  power  or  right  to  interfere 
with  thai  vested  estate,  or  grant  it  to  others. 
Woodworth  v.  Fulton,  1  Cal.  306 ;  Fisher 
V.  Salmon,  1  Cal.  414 ;  Reynolds  v.  West, 
1  Cal.  325,  overruled  in  Cohas  v.  Raisin^ 
3  Cal.  450  ;  Welch  v.  Sullivan,  8  Cal.  199  ; 
and  Ifctrt  y.  Burnett,  15  Cal.  616. 

4.  A  grant  of  land  bj  a  Mexican  al- 
calde before  the  war  will  be  presumed  to 
have  been  made  in  the  course  of  his  ordi- 
nary and  accustomed  duties  and  within  the 
scope  of  his  legitimate  authority,  and  the 
burden  of  proof  lies  on  him  who  contro- 
verts the  validity  of  such  a  grant  to  show 
that  it  is  not  made  by  a  competent  officer 
and  in  the  form  prescribed  by  law.  Rey- 
ndds  V.  West,  1  Cal.  326 ;  Payne  v.  Tread- 
wellj  16  Cal.  227. 

5.  Mexican  justices  of  the  peace,  before 
the  war,  had  authority  to  make  grants  of 
land  in  San  Francisco.  Reynolds  v.  West, 
1  CaL  327. 

6.  Where  the  grantee  was  a  married 
woman :  held,  that  the  question  as  to  her 
capacity  to  take  a  concession  of  public 
lands  was  a  question  for  the  alcalde  in  the 
performance  of  his  official  duties  to  determ- 
ine, and  her  incapacity  must  be  estab- 
lished by  the  adverse  party.    Jb.  328. 

7.  Where  it  appeared  that  the  petition- 
er's husband  was  the  owner  of  two  fifty 
vara  lots  at  the  time  of  the  concession,  it 
would  be  presumed  that  the  act  of  the 
alcalde  in  making  the  grant  was  in  con- 
formity with  law,  until  the  contrary  was 
shown  by  the  adverse  party.     lb, 

8.  Where  a  petition  for  a  grant  of  land 
was  presented  to  the  alcalde  without  the 
signature  of  the  petitioner,  but  the  prayer 
of  the  petition  was  granted  by  a  writing 
immediately  following  the  petition,  the 
grant  was  valid,  notwithstanding  the  want 
of  the  petitioner's  signature.     lb. 

9.  Where  the   boundaries  of  a  lot  of 


land  granted  by  an  alcalde  were  uncer- 
tain :  held,  that  the  true  location  of  the 
lot  was  a  question  of  fact  for  the  jury  to 
determine.     lb, 

10.  A  grant  of  a  fifty  vara  lot  at  the 
Mission  Dolores,  by  a  Mexican  alcalde  in 
1842,  where  the  grantee  took  possession 
and  occupied  the  lot,  is  a  title  under  which 
a  party  may  maintain  ejectment  against  a 
naked  trespasser.  Brown  v.  0*  Connor,  1 
Cal.  419. 

11.  A  grant  of  land  made  while  the 
country  was  under  the  dominion  of  Mexi- 
co must  be  tested  bv  the  rules  of  law 
which  then  prevailed.  The  cession  to  the 
United  States-  has  worked  no  change  in 
the  legal  rights  of  private  persons.  Van- 
derslice  v.  Hanks,  3  Cal.  37. 

12.  A  grant  made  on  a  condition  subse- 
quent, where  no  time  is  limited  for  its  per- 
formance and  the  condition  becomes  im- 
possible, the  grant  becomes  single  and  ab- 
solute in  the  grantee.     lb,  40. 

13.  A  Mexican  alcalde  was  the  head  of 
the  ayuntamiento,  or  town  council,  and  the 
executive  officers  of  the  town,  and  right- 
fully exercised  the  power  of  granting  lots 
within  the  town  which  were  the  property 
of  the  town.  Cohas  v.  Raisin^  3  Cal. 
449 ;  Welch  v.  Sullivan,  8  Cal.  199 ;  Hart 
V.  Burnett,  15  Cal.  616;  overruling  Wood- 
worth  V.  Fulton,  1  Cal.  305 ;  Fisher  v.  Sal- 
monu  1  Cal.  414 ;  Reynolds  v.  West,  1  Cal. 
325. 

14.  A  grant  of  land  in  San  Francisco 
made  by  an  alcalde,  whether  a  Mexican 
or  of  any  other  nation,  raises  the  presump- 
tion that  the  alcalde  was  a  properly  quali- 
fied officer ;  that  he  had  authority  to  make 
the  grant,  and  that  the  land  was  within 
the  boundaries  of  the  pueblo.  Cohas  v. 
Raisin,  8  Cal.  450. 

15.  It  is  too  late  to  question  the  author- 
ity of  an  alcalde  elected  in  1846.  If  in- 
valid, his  acts,  as  a  de  facto  officer,  must 
be  held  good  by  the  courts  of  California. 
lb.  452. 

16.  It  is  not  the  province  of  a  jury  to 
determine  whether  a  grant  could  fairly  be 
presumed  from  a  possession  of  a  certain 
character.     Castro  v.  Gill,  5  Cal.  42. 

17.  Prima  facie  the  governor  of  Cali- 
fornia, under  the  Mexican  dominion,  had 
the  power  to  make  a  grant  of  mission 
lands  to  an  individual,  and  a  demurrer  to 
a  complaint  setting  forth  such  a  grant,  on 
the  ground  of  want  of  authority  in  the 
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governor,  is  not  sustainable.     Den  v.  Den, 
6  Cal.  82. 

18.  In  an  action  of  ejectment  under  a 
Mexican  grant:  held,  that  the  supreme 
court  is  bound  to  regard  the  decisions  of 
the  United  States  supreme  court  establish- 
ing the  rule  that  a  conditional  grant  from 
Mexico  conveys  a  good  title  without  per- 
formance of  the  conditions  sufficient  to 
maintain  the  ejectment  and  admissible  to 
qualify  the  plaintiff's  actual  possession. 
The  land  must  belong  either  to  the  United 
States  or  the  claimants  under  the  grant, 
the  question  as  to  the  rights  of  this  State 
not  being  raised,  and  where  the  highest 
tribunal  having  authority  to  decide  those 
questions  has  voluntarily  abandoned  the 
claim  of  title  of  the  government,  it  would 
appear  strange  that  the  courts  of  this  State 
should  question  the  rule  so  established. 
Certainly  a  mere  intruder  cannot  gainsay 
it.     Gunn  v.  BaUSy  6  Cal.  270. 

19.  Where  the  grantor  of  defendant 
obtained  an  alcalde's  grant  to  a  town  lot 
in  1843,  and  was  put  into  possession  there- 
of and  commenced  building  thereon,  (his 
grant  containing  the  usual  condition  of 
building  within  one  year)  and  was  com- 
pelled to  suspend  the  erection  of  his  house, 
and  the  lot  remained  unoccupied  until 
1849,  when  he  went  again  into  possession 
and  built  a  house,  which  possession  was 
maintained  until  the  bringing  of  this  suit ; 
and  the  plaintiff's  grantor  obtained  a  grant 
of  the  same  lot  in  1847,  but  never  went 
into  possession:  held,  that  there  was  no 
forfeiture  of  the  grant  of  defendant's 
grantor  on  the  ground  of  nonperformance 
within  the  time,  unless  something  else  was 
done  to  produce  it.  HoUiday  v.  West,  6 
Cal.  526. 

20.  And  where  the  grant  of  plaintiff's 
grantor  was  never  recorded,  and  it  appears 
that  owing  to  mistakes  having  occurred  in 
the  granting  of  lots,  grants  having  in  some 
instances  been  made  to  plaintiff's  grantor, 
gave  notice  to  all  persons  to  appear  and 
have  their  grants  adjusted,  which  notice 
was  complied  with  by  defendant's  grantor, 
but  not  by  plaintiff's  grantor,  the  former 
being  then  again  placed  in  possession,  it 
seems  that  no  inference  arises  that  the 
granting  power  had  resumed  the  land  as 
by  a  forfeiture  of  defendant's  grantor  for 
the  purpose  of  granting  the  lot  to  plaint- 
iff's grantor.     Ik  b21. 

21.  The  only  conclusion  is  that  the  sec- 


ond grant  was  made  by  mistake,  and  that 
the  second  grantee  was  perfectly  aware 
of  the  invalidity  of  his  grant  and  either 
made  no  legitimate  effort  to  obtain  posses- 
sion, or  did  so  and  failed.      Ih,  528. 

22.  Certified  copies  of  grants  made  by 
the  surveyor  general  of  the  United  States 
are  inadmissible  in  evidence,  unless  the 
absence  of  the  originals  is  accounted  for. 
Hensley  v.  Tarpey,  7  Cal.  289. 

23.  The  government  having  by  a  sol- 
emn decree  declared  that  the  original  title 
was  in  the  ancestor,  is  estopped  from  de- 
nying such  admission  or  regranting  the 
premises  to  another.  Nieto  v.  Oonrpenier, 
7  Cal.  533. 

24.  Alcalde  grants  of  beach  and  water 
lots  in  San  Francisco,  not  recorded  on  or 
before  the  third  of  April,  1850,  in  some 
book  of  record  in  the  possession  or  under 
the  control  of  the  county  recorder,  are 
void.     Chaptn  v.  Bovme,  8  Cal.  295. 

25.  The  regulation  forbidding  grants  to 
be  made  within  two  hundred  varas  of  the 
water  line  of  the  bay  had  reference  only 
to  a  portion  of  the  present  front  of  the  city 
of  San  Francbco.  Norton  v.  HyaUj  8  Cal. 
540. 

26.  The  authority  to  make  grants  of 
lands  was  lodged  solely  in  the  governor, 
and  with  the  approval  of  the  departmental 
assembly  it  was  discharged  of  the  defeas- 
ance and  became  definitely  and  finally 
valid.     Ferris  v.  Coover,  10  Cal.  615. 

27.  It  was  the  duty  of  the  governor  to 
submit  the  grant  to  the  departmental  as- 
sembly for  approval,  and  his  neglect  or 
refusal  to  make  such  submission  could  not 
impair  the  estate  of  the  grantee  in  the 
land.     lb.  616. 

28.  The  title  of  the  land  vested  in  the 
grant.  An  estate  vested  in  the  grantee 
subject  to  be  defeated  by  the  action  of  the 
Mexican  government  by  direct  rejection ; 
or  in  case  of  noncompliance  with  its  con- 
ditions, by  proceeding  to  that  end.  lb.  618. 

29.  The  supreme  government  of  Mexi- 
co possessed  the  power  to  reject,  upon  its 
own  mere  volition,  an  empressario  grant 
to  one  of  its  citizens,  made  by  the  gov- 
ernors of  its  departments  under  the  coloni- 
zation laws,  but  it  may  be  questioned 
whether  this  power  passed  to  the  United 
States.     lb.  620. 

30.  Whether  or  not  the  premises  are 
included  within  a  grant  is  a  question  of 
fact  to  be  submitted  to  the  jury.     Ih.  622. 
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31.  A  decree  of  confirmation  of  a  grant 
cannot  be  impeached  in  an  action  in  eject- 
ment between  a  party  claiming  under  a 
grant  and  a  third  party.  Ra^e  y.  Davis, 
11  Cal.  140. 

32.  A  grant  passed  a  present  and  im- 
mediate interest  in  the  quantity  of  land 
specifically  designated  therein,  to  be  aHer- 
ward  surveyed  and  laid  off  within  the  ex- 
terior limits  of  the  general  tracts  by  the 
government,  and  that  such  survey  could 
only  be  made  under  the  former  govern- 
ment, by  its  ofiicers,  and  could  not  be  made 
by  the  grantees  themselves ;  that  the  right 
of  survey  passed  with  other  public  rights 
to  the  government  of  the  United  States. 
Watemum  v.  Smith,  13  Cal.  415. 

33.  Occupation  and  cultivation  could 
have  no  greater  effect  upon  a  grant  than 
a  private  survey.  They  were  w^ithout 
binding  effect  upon  the  former  govern- 
ment and  are  equally  inoperative  under 
the  new.     Ih.  41 6. 

34.  The  location  of  the  specific  quan- 
tity may  be  made  by  a  survey  of  such 
quantity,  or  by  grant  with  specific  bound- 
aries of  such  parts  of  the  general  tract  as 
will  reduce  it  to  such  specific  quantity.    Ih. 

35.  The  patent  of  a  grant  is  conclusive 
evidence  of  the  right  of  the  patentee  to 
the  land  therein  described — ^not  only  as 
between  himself  and  the  United  States, 
but  as  between  himself  and  a  third  per- 
son, who  has  not  a  superior  title  from  a 
source  of  paramount  proprietorship.  Ih, 
419. 

36.  Parties  holding  claims  which  may 
be  located  without  the  boundaries  of  the 
patent,  and  still  within  the  limits  of  a 
general  tract  designated  in  the  grants,  do 
not  constitute  such  third  persons,  against 
whose  interests  the  final  confirmation  and 
patent  are  not  conclusive ;  nor  do  parties 
who  hold  claims  only  upon  the  bounty  of 
the  government,  nor  intruders,  nor  even 
settlers  having  certificates  of  sale,  unless 
the  same  antedate  the  presentation  of  the 
claim  of  the  patentee  to  the  board  of  land 
commissioners,  to  which  period  the  patent 
takes  affect  by  relation.  Watennan  v. 
Smith,  13  Cal.  420 ;  Moore  v.  Wilkijuon, 
13  Cal.  488. 

37.  A  grant  of  three  leagues,  within  a 
much  larger  survey,  where  no  survey  had 
been  made,  gives  no  title  to  any  specific 
three  leagues  of  land  which  would  enable 
the  party  to  defend  against  ejectment  on  a 


patent.     Watermxm  v.  Smith,  13  Cal.  422 ; 
Moore  v.  Wilkinson,  13  Cal.  486. 

38.  Royal  grants  made  at  the  solicita- 
tion of  the  grantee  are  to  be  construed 
liberally  for  the  king,  and  when  made  ex 
mero  mota  regis,  the  construction  is  in 
favor  of  the  grantee.  Hyman  v.  Read, 
13  Cal  452. 

39.  Legislative  grants  are  to  be  con- 
strued liberally  in  favor  of  the  grantee. 
Ih.  455. 

40.  In  the  case  of  a  legislative  grant 
there  is  no  ground  to  impute  surprise, 
imposition  or  mistake,  to  the  same  extent 
as  in  a  mere  private  grant  of  the  crown. 
Ih.  458. 

41.  Where  a  Mexican  grant  contained 
clauses,  designated  in  the  instrument  as 
conditions,  against  alienation,  mortgage, 
mortmain,  and  directing  the  grantee  to  ob- 
tain judicial  possession  thereof:  held,  that 
these  clauses  were  not  properly  conditions, 
and  that  there  was  nothing  in  any  of  the 
provisions  which  were  onerous  or  burthen- 
some  to  the  grantee,  or  which  could  be  re- 
garded as  a  valuable  consideration,  mov- 
ing the  government  to  make  the  grant. 
Scott  V.  Ward,  13  Cal.  471. 

42.  The  consideration  which  induced 
the  grant  or  donation  cannot  change  its 
character,  unless  there  is  a  positive  pro- 
vision of  law  which  makes  the  exception, 
as  in  that  given  in  the  fuero  real,  where 
the  thing  granted  is  in  remuneration  of 
services  rendered  at  the  expense  of  the 
community.     Ih.  475. 

43.  The  sui'vcy  and  patent  are  conclu- 
sive upon  it  in  actions  of  ejectment,  ex- 
cept when  in  conflict  with  the  prior  rights 
of  third  persons,  and  then  there  inconclu- 
siveness  can  be  asserted  only  to  the  extent 
essential  for  the  protection  of  such  prior 
rights.     Moore  v.  Wilkinson,  13  Cal.  486. 

44.  The  ayuntamiento  of  San  Francis- 
co in  1850,  by  an  order,  authorized  its  al- 
calde to  gi*ant  to  plaintiff  "  a  quantity  of 
land  in  conformity  with  the  survey  of  the 
town,  as  near  as  possible  to  the  location  of 
certain  other  lots  which  plaintiff  was  to 
surrender  to  the  town.  The  alcalde  ac- 
cordingly conveyed  by  deed  to  plaintiff  a 
lot  which  had  been  previously  granted  by 
the  town  to  one  Crerke :  held,  that  an  ac- 
tion for  a  breach  of  the  covenants  of  war- 
ranty in  this  deed  will  not  lie  against  the 
city.  FincUa  v.  Oity  of  San  Francisco^ 
13  Cal.  535. 
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45.  The  true  meaning  of  the  order  is, 
that  the  alcalde  was  to  grant  the  city's  land 
only,  and  that  neither  the  town  nor  its  suc- 
cessor is  bound  for  an  act  done  beyond  the 
limit  of  its  authority.     lb, 

46.  Charters  of  corporations  are  special 
grants  of  power.  The  corporation  has^no 
powers  except  those  expressly  given. 
Oitf/  of  Oakland  v.    CarperUier,  13  Cal. 

.546. 

47.  The  expediente,  consisting  of  the 
petition,  plat,  reference,  report,  act  of  con- 
cession, approval,  gnuit,  etc.,  filed  in  the 
-archives  of  the  Mexican  government,  is  as 
much  an  original  document  as  the  grant 
delivered  to  the  grantee.  Gregory  v. 
McPherson,  13  Cal.  570. 

.  48.  If  by  law,  or  usage  having  the  force 
of  law,  a  California  grant  was  matter  of 
record,  then  it  would  seem  to  follow  that 
the  record  is  proof  of  the  grant,  especially 
where  tbe  record  itself  is  an  exemplifica- 
tion  of  the  grant,  and  cotemporaneously 
signed  by  the  same  officers  issuing  the 
grant.     lb.  573. 

49.  There  is  no  obligation  resting  upon 
the  claimant  of  land  under  a  Mexican 
grant,  or  upon  the  United  States  surveyor 
general,  to  give  notice  of  the  official  sur- 
vey directed  by  the  final  decree  of  con- 
.firmation  to  any  one,  and  it  is  of  no  con- 
sequence how  secretly  or  how  openly  the 
decree  is  made.  Boggs  v.  Merced  Min- 
ing Co.,  14  CaL  358. 

50.  The  grant  to  Alvarado,  of  ^'Las 
Mariposas,"  passed  a  present  and  immedi- 
ate interest  to  ten  square  leagues,  to  be  af- 
terwards surveyed  and  laid  off  within  the 
exterior  limits  of  the  general  government. 
Such  survey  could  only  be  made  under 
the  former  government  by  its  officers,  and 
could  not  be  made  by  the  grantee  himself. 
lb.  360. 

51.  In  ejectment  on  a  patent  issued 
upon  a  final  decree  of  confirmation  of  land 
claimed  under  a  Mexican  grant,  defend- 
ant cannot  set  up  fraud  in  the  survey  or 
the  procurement  of  the  patent,  to  defeat 
the  action.  If  the  defendant  have  vested 
rights,  so  as  to  avail  him  against  the  as- 
sertion of  any  claim  of  the  government 
respecting  the  premises  in  controversy,  it 
would  only  follow  that  the  patent  was  in- 
operative to  that  extent,  not  that  it  was 
void.     lb.  361. 

52.  It  may  be,  and  undoubtedly  is,  a 
veij  convenient  rule,  in  determining  con- 


troversies between  parties  on  the  public 
latids,  where  neither  can  have  absolute 
rights  to' presume  a  grant,  from  the  gov- 
ernment of  mines,  water  privileges  and  the 
like,  to  the  first  appropriator ;  but  such  a 
presumption  can  have  no  place  for  consid- 
eration against  the  superior  proprietor. 
lb  375. 

53.  A  defendant  in  ejectment  claiming 
under  the  government  of  the  United 
States  as  a  mere  preemptor,  cannot  show 
that  the  land  described  in  the  grant  from 
the  Mexican  government  and  petition  to 
the  land  comihissioners  is  different  from 
that  embraced  in  the  patent.  Taunt  v. 
Howell,  14  Cal.  469. 

54.  A  duly  certified  copy  of  a  Mexican 
grant  from  the  United  States  surveyor 
general's  office  is  admissible  in  evidence 
against  the  objection  that  the  absence  of 
the  original  is  not  accounted  for.  But  it 
is  admissible  only  when  the  original  it^ 
self  would  be.  The  statute  simply  re- 
moves the  objection  to  the  copy  as  second- 
ary evidence.  Natoma  W.  and  M.  Co. 
V.  Clarkin,  14  Cal.  549. 

55.  A  grant  of  a  lot  in  San  Francisco 
by  a  justice  of  the  peace,  under  the  Mexi- 
can government  to  the  husband,  subject  to 
the  conditions  that  within  one  year  the  lot 
shall  be  fenced  and  a  house  constructed 
thereon,  and  that  certain  municipal  fees 
established  by  law  be  paid,  is  a  donation 
and  not  a  purchase,  and  the  lot  consti- 
tutes the  separate  property  of  the  grantee. 
Noe  V.  Card,  14  Cal.  598. 

56.  The  Pulgas  grant,  in  San  Mateo 
county,  is  a  grant  of  boundaries,  and  not 
by  quantity,  the  description  being,  ^  tract 
known  under  the  name  of  Las  Pulgas,  the 
boundaries  of  which  are :  on  the  south  the 
creek  of  San  Francisquito,  on  the  north 
that  of  San  Mateo,  on  the  east  the  estua- 
ries, and  on  the  west  the  Canada  de  Riu- 
mundo,  and  ^^  the  tract  of  which  mention 
is  made  is  of  four  leagues  of  latitude  and 
one  of  longitude."  Mc  Garvey  v.  Litdtj  15 
Cal.  30. 

57.  In  ejectment  for  land  within  Sut- 
ter's Fort,  in  the  city  of  Sacramento,  if  the 
petition  of  Sutter,  soliciting  eleven  leagues 
in  the  establishment  *' named  New  Hel- 
vetia," and  the  grant  in  which  is  conceded 
the  land  referred  to  in  the  petition  ^  named 
New  Helvetia,"  be  in  evidence,  together 
with  the  declarations  of  Yioget  in  connec- 
tion with  the  accompanying  map,  fixing 
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the  soQthem  boundary  of  the  grant  some 
miles  beln^  the  American  river,  and  also, 
together  with  the  proof  that  the  territory 
lying  between  the  American  river  and 
Satterville,  the  western  line  of  Leidesdorff's 
grant  and  the  Sacramento  river,  embracing 
••  Sutter's  Fort,"  and  the  enclosures  and 
settlements  around  it,  was  known  and 
recognized  by  every  one  throughout  the 
country  as  New  Helvetia ;  that  Sutter  had 
entire  and  undisputed  possession  of  the 
same ;  that  no  one  questioned  his  right  till 
1850;  and  that  the  premises  in  dispute 
were  within  his  enclosures  at  the  Fort ; 
the  evidence  would  be  prima  facie,  if  not 
conclusive  proof,  that  the  premises  were 
covered  by  the  grant.  Morton  v.  Folger. 
15  Cal.  278- 

58.  Where  a  party  in  ejectment  relies 
upon  documentary  evidence  of  title  and 
prior  possession,  if  he  fail  in  the  former, 
he  may  still  rely  upon  the  latter.  The 
faihire  to  prove  the  paper  title  does  not 
impair  the  just  force  and  effect  of  the  pos- 
session,    lb,  288. 

59.  Where  a  Mexican  grant  refers,  in 
its  description  of  the  premises,  to  the  plat 
or  map  accompanying  the  expediente,  the 
plat  or  map  becomes,  for  the  purpose  of 
identifyjng  the  land,  as  much  a  part  of  the 
grant  itself,  as  if  incorporated  therein. 
Seaward  t.  Malotte,  15  Cal.  306. 

60.  Questions  arising  on  a  trial  as  to 
proper  parties  plaintiff,  as  to  the  validity 
and  effect  of  a  Mexican  grant  from  which 
pUuntiff  deraigned  title,  as  to  its  loss  and 
oont^Eits,  and  as  to  the  validity  and  effect 
of  the  mesne  conveyances  through  which 
plaintiff  claimed,  and  as  to  whether  the 
proceedings  in  the  probate  court  showed 
jarisdiction  in  said  court  to  make  orders, 
by  virtue  of  which  sales  were  had,  result- 
ing in  deeds  through  which  plaintiff  in 
part  claimed,  were  matters  for  the  court 
alone,  and  not  for  the  jury.     Id,  307. 

61.  It  is  error  for  the  court  to  instruct 
the  jury  that  before  the  plaintiff  can  re- 
cover, the  evidence  must  specifically  iix 
and  establish  the  eastern  boundary  line  of 
the  grant  under  which  plaintiff  claimed, 
when  it  appears  from  the  evidence  that 
the  land  in  controversy  is  within  that 
boundary  line.  The  precise  location  of 
the  line  is  of  no  moment.    lb, 

62.  The  authority  to  grant  lands  in  the 
dtj  of  San  Francisco  was  vested  in  the 
ayuatamiento,  and  in  the  alcalde  or  other 
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officers  who  at  the  time  represented  it,  or 
had  succeeded  to  its  powers  and  obliga- 
tions,    ffart  V.  Bumetty  15  Cal.  616. 

63.  The  official  acts  of  such  officers,  in 
the  course  of  their  ordinary  and  accus- 
tomed duties,  and  within  the  general  scope 
of  their  powers  as  here  defined  and  ex- 
plained, will  be  presumed  to  have  been 
done  by  lawfiil  authority.     Jb, 

64.  The  proviso  in  the  act  of  March 
26th,  1851,  granting  certain  beach  and 
water  lot  property  in  San  Francisco  to  the 
city,  that  the  city  shall  pay  into  the  State 
treasury,  within  twenty"  days  after  their 
receipt,  twenty-five  per  cent,  of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  condi- 
tion, either  precedent  or  subsequent,  an- 
nexed to  the  grant.     HoUaday  v.  FrUbie^ 

15  Cal.  634. 

65.  The  beach  and  water  lot  properly 
mentioned  in  the  act  is  not  devoted  by  the 
grant  of  the  State  to  any  specific  public 
purposes,  or  made  subject  to  the  perform- 
ance of  any  trusts  by  the  city.  The  inter- 
est of  the  city  is  absolute,  qualified  by  no 
conditions  and  subject  to  no  specific  use^ 
It  is  a  leviable  interest,  subject  to  sale  on 
execution.     lb, 

66.  The  third  section  of  the  act  '<to 
provide  for  the  construction  of  canals,  and 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  Valley," 
passed  April  11th,  1857,  is  a  grant  upon 
condition  precedent,  and  not  upon  condi- 
tion subsequent,  and  passes  no  estate  to 
the  grantee,  until  performance  of  the  con- 
ditions annexed — that  is,  until  the  reclama- 
tion of  the  lands.     Montgomery  v.  Kaston, 

16  Cal.  193. 

67.  This  grant  is  a  contract  between  the 
State  and  the  grantees,  by  which  the  State 
grants  certain  lands,  upon  condition  of 
work  to  be  performed ;  the  grant  to  take 
effect  when  the  work  is  done.  It  is  a  con- 
tract by  which  rights  may  be  acquired  ab- 
solutely, upon  performance  of  the  acta 
specified  as  the  consideration  moving  to 
the  State.     2b,  194. 

68.  The  grantees  under  the  act,  having 
surveyed  the  lines  of  the  canals  mentioned 
therein,  and  commenced  the  work  of  ex- 
cavating one  of  them,  and  continued  the 
same  within  and  during  the  year  after  the 
passage  of  the  act,  have  brought  them- 
selves within  the  first  section  thereof,  and 
secure  the  right  to  proceed  with  the  reo- 
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lamation ;  aod,  when  this  16  accomplished, 
to  take  one-half  of  the  lands.  And  if, 
within  the  five  years  limited  in  the  act,  the 
reclamation  be  effected,  tlie  title  to  the 
alternate  sections  designated  will  vest  in 
the  grantees  absolutely.     Ih. 

69.  With  the  contract,  and  the  rights  of 
the  grantees  thereunder  acquired  by  this 
part  performance  of  its  consideration,  the 
legislature  cannot  interfere.  They  are 
protected  by  both  the  Fedei*al  and  the 
State  constitutions.     Ih. 

70.  The  act  of  April  20th,  1858,  repeal- 
ing the  act  of  April  11th,  1857,  making 
this  grant,  and  declaring  the  rights  and 
privileges  thereunder  forfeited,  is  uncon- 
stitutional and  void.     Ih, 

71.  Hart  v.  Burnett^  15  Cal.  530,  hold- 
ing— first,  that  San  Francisco  was  at  the 
date  of  the  conquest  and  cession  of  Cali- 
fornia, and  long  prior  to  that  time,  a  pue- 
blo, entitled  to  and  possessing  all  the 
rights  which  the  law  conferred  upon  such 
municipal  organizations ;  second,  that  such 
pueblo  had  a  certain  right  or  title  to  the 
lands  within  its  general  limits,  and  that 
the  portions  of  such  lands  which  had  not 
been  set  apart  or  dedicated  to  common 
use,  or  to  special  purposes,  could  be  grant- 
ed in  lots,  by  its  municipal  officers,  to 
private  persons  in  full  ownership ;  third, 
that  the  authority  to  grant  such  lands  was 
vested  in  the  ayuntamiento,  and  in  the 
alcaldes  or  other  officers  who,  at  the  time, 
represented  it,  or  who  had  succeeded  to 
its  ^  powers  and  obligations  ;*'  fourth,  that 
the  official  acts  of  such  officers,  in  the 
course  of  their  ordinary  and  accustomed 
duties,  and  within  the  general  scope  of 
their  powers,  as  here  defined  and  explain- 
ed, will  be  presumed  to  have  been  done 
by  lawful  authority,  affirmed.  Payne  v. 
Treadwell,  16  CaL  228. 

72.  A  grant  by  an  alcalde  of  a  town  lot 
in  San  Francisco,  after  the  conquest  and 
cession  of  California,  down  to  the  incor- 
poration of  the  city,  in  April,  1850,  wiU 
be  presumed,  until  the  contrary  be  shown, 
to  be  within  the  authority  of  such  alcalde, 
and  the  lot  granted  will  be  presumed  to 
be  within  the  limits  of  the  pueblo.   Ih,  232. 

73.  The  powers  and  authority  which 
had  been  conferred  by  law  upon  municipal 
officers  of  the  pueblo  to  grant  pueblo  lands 
.were  not  suspended,  ipso  facto,  by  the  war 
with.  Mexioo,  or  by  the  conquest,  and  the 
ftd  that  BBch  officerSy  during  the  military 


occupation,  and  after  the  complete  con- 
quest and  cession,  were  Americans,  or 
held  their  office  under  American  authority, 
did  not  change  the  powers  and  obligations 
which,  by  the  existing  laws  of  the  country, 
belonged  to  such  municipal  officers.  And 
the  same  presumptions  attach  to  their 
grants  of  lota,  whether  made  before  or 
after  the  conquest  and  cession.     Ih.  240. 

74.  California,  upon  her  admission  into 
the  Union,  acquired,  under  the  eighth  sec- 
tion of  the  act  of  congress  of  September 
4th,  1841,  entitled  "an  act  to  appropriate 
the  proceeds  of  the  sales  of  the  public 
lands,  and  to  grant  preemption  rights,"  a 
vested  and  present  interest  in  500,000 
acres  of  land,  with  a  right  to  select  and 
locate  the  same,  in  such  manner  as  her 
legislature  might  direct,  out  of  any  of  the 
public  lands  of  the  United  States,  except 
such  as  were  or  might  be  reserved  from 
sale  by  any  law  of  congress,  or  the  prodar 
mation  of  the  President.  DoU  v.  Meador^ 
16  CaL  320. 

75.  This  right  of  selection  or  location 
was  not  suspended  until  the  United  States 
had  made  their  surveys,  but  locations  made 
previous  to  the  survey  of  the  United 
States  were  subject  to  change,  if,  subse- 
quently, upon  the  survey  being  made, 
they  were  found  to  want  conformity  with 
the  lines  of  such  survey.  With  this  quali- 
fication, and  the  further  qualification  of  a 
possible  reservation  by  a  law  of  congress, 
or  a  proclamation  of  the  President,  previ- 
ous to  the  survey,  which  might  have  re- 
quired further  change,  or  the  entire  removal 
of  the  location,  there  was  no  limitation 
upon  the  right  of  the  State  to  proceed  at 
once  to  take  possession  and  dispose  of  the 
quantity  to  which  she  was  entitled  by  the 
grant.     lb. 

76.  The  grant  from  Alvarado  to  Sutter, 
of  June,  1841,  passed  to  Sutter  a  title  to 
the  land  it  embraces,  subject  to  be  defeated 
by  the  subsequent  action  of  the  supreme 
government  and  departmental  assembly, 
and  carried  with  it  a  right  to  the  posses- 
sion, use,  and  enjoyment  of  the  land,  which 
right  can  be  asserted  in  our  courts.  Conv- 
wall  V.  Culver ,  16  Cal.  425. 

77.  Such  grant  passed  a  present  and 
immediate  interest  to  the  grantee  in  the 
quantity  of  land  specifically  designated — 
eleven  leagues — to  be  surveyed  and  laid 
off  within  the  exterior  limits  of  the  gen- 
eral tract  designated  in  the  grant,  by  the 
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<»fficerB  of   the    govemmeDt      IK   426. 

78.  In  ejectment  for  land  in  Sacramento 
county,  claimed  under  Sutter's  grant,  the 
grant  bj  Micheltorena  to  Leidesdorff,  in 
October,  1841,  is  competent  evidence  to 
«how  that  the'  tract  of  country  now  em- 
braced by  that  county  is  included  within 
the  boundaries  of  the  grant  to  Sutter.    Tb. 

79.  FerrU  v.  Cower,  10  Cal.  589, 
holding  that  the  map  or  plat  referred  to 
in  the  grant  to  Sutter  must  be  regarded, 
for  the  purpose  of  identifying  the  land,  as 
part  of  the  grant  itself;  that  the  descrip- 
tion given  in  the  grant  was  to  be  taken  in 
connection  with  the  lines  marked  on  the 
map,  and  if  any  portion  was  to  be  rejected, 
reference  would  be  had  to  the  circum- 
stances under  which  the  grant  was  made 
and  the  intention  of  the  parties,  and  to 
ascertain  these,  parol  evidence  was  admis- 
idble,  and  that  such  portion  would  be  re- 
jected and  such  construction  adopted  as 
would  give  effect  to  that  intention,  af- 
firmed.    Ih* 

80.  Circumstances  under  which  the  dep- 
osition of  Vioget,  now  deceased,  as  to  the 
boundary  lines  of  the  Sutter  grant  is  ad- 
missible, stated.    lb.  427. 

81.  Mortmi  v.  Folger,  15  Cal.  275, 
holding  the  declarations — on  a  question  of 
boundary — of  a  deceased  person  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was  at  the  time  free  from 
any  interest  therein,  to  be  admissible, 
whether  the  boundary  was  one  of  general 
or  public  interest,  or  were  one  between 
the  estates  of  private  proprietors,  affirmed. 
lb.  428. 

82.  The  land  upon  which  the  city  of 
Sacramento  is  situated  is  within  the  exte- 
rior limits  of  the  grant  to  Sutter  of  June 
18th,  1841.    lb. 

83.  Morton  v.  Folger,  15  Cal.  275, 
holding  that  the  deposition  of  a  surveyor 
who  ran  the  boundary  lines  of  a  gi*ant, 
taken  in  one  action,  is  admissible  in  an- 
other action  between  different  parties,  af- 
ter his  death,  as  hearsay  evidence  of  the 
location  of  such  lines,  affirmed,     lb. 

84.  For  land  within  the  boundaries  of 
the  general  tract  granted  to  Sutter,  in  the 
county  of  Sacramento,  ejectment  will  lie 
directly  upon  the  grant,  although  no  offi- 
cial survey  and  measurement  has  yet  been 
been  made  by  the  officers  of  the  govern- 
ment, and  although  it  may  appear,  when 
such  survey  and  measurement  are  made, 


that  there  exists  within  the  exterior  limits 
of  the  general  tract  a  quantity  exceeding 
the  eleven  leagues,     lb.  429. 

85.  Until  such  official  measurement,  no 
individual  can  complain,  nor  be  permitted 
to  determine  in  advance  that  any  particu- 
lar locality  will  fall  within  any  surplus 
over  and  above  the  specified  quantity,  and 
thereby  justify  its  forcible  seizure  and  de- 
tention by  himself.    lb. 

86.  The  evidence  in  this  case,  showing 
that  the  land  within  Sacramento  county 
was  in  possession  of  Sutter,  by  permission 
of  the  former  government,  for  years  pre- 
vious to  the  cession  to  the  United  States  ; 
that  it  was  subjected  by  him  to  such  uses 
as  he  desired ;  that  he  had  absolute  con- 
trol over  it,  without  disturbance  by  any 
one,  exercising  the  rights  of  a  proprietor 
to  the  knowledge  of  the  government,  and 
with  its  recognition  of  their  existence; 
that  he  asserted  ownei^ship  of  the  land  ua- 
der  the  grant  from  Alvarado,  and  that  for 
years  after  the  conquest  and  treaty  his 
claim  and  possession  were  unquestioned ; 
his  title,  whether  it  be  regarded  as  a  legal 
or  equitable  one,  is  sufficient,  under  these 
circumstances,  to  enable  him  and  those 
holding  under  him  to  recover  or  maintain 
possession  in  the  courts  of  the  State,  at 
least  until  the  United  States  intervene  and 
determine,  through  the  appropriate  depart- 
ments, that  his  claim  under  his  grant  shall 
be  satisfied  by  land  elsewhere  selected. 
lb.  430. 

87.  The  words  in  the  petition  of  Sut- 
ter: '^not  including  in  said  eleven  league^ 
the  land  which  is  periodically  inundated 
with  water  in  winter,"  and  the  words  in 
the  grant :  ^'  without  including  the  lands 
inundated  by  the  impulse  and  currents  of 
the  rivers,"  mean  the  land  which  is  regu- 
larly inundated  during  the  winter,  and  re- 
fer only  to  what  are  known  as  tule  lands. 
No  other  lands  will  meet  the  terms  of  the 
petition.     lb.  430. 

88.  The  governor  and  departmental  as- 
sembly of  California  had  power  to  make 
grants  of  lands  within  the  general  limits 
of  pueblos,  and  the  official  acts  of  such  of- 
ficers, within  the  general  scope  of  their 
powers,  are  presumed  to  have  been  done 
by  lawful  authority.  Brown  v.  City  of 
San  Francisco,  16  Cal.  458. 

89.  The  fact  that  such  grant  recites  the 
law  of  1824  and  the  regulations  of  1828, 
and  no  others,  does  not  raise  the  inference 
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tbat  the  grant  was  made  onlj  under  the 
authority  of  that  law  and  those  regulations. 
lb.  458. 

90.  A  grant  may  be  made  under  other 
and  different  authority  than  that  recited  in 
the  grant,  and  may  be  valid,  although  pro- 
hibited by  the  authority  recited.     lb,  459. 

91.  The  regulations  of  secularization 
by  governor  Figueroa,  August  9th,  1834, 
limiting  the  extent  of  land  to  be  granted 
to  any  one  individual  to  four  hundred  va- 
ras  square,  did  not  apply  to  pueblo  lands, 
and  did  not  limit  the  general  power  of  the 
governor  and  departmental  assembly  to 
grants  of  four  hundred  varas  square.  lb, 
460. 

92.  Where  land  within  the  general 
limits  of  the  pueblo  of  San  Francisco,  and 
also  within  the  limits  of  the  old  ^  Mission," 
was  granted  to  an  individual  by  the  gov- 
ernor and  departmental  assembly,  in 
1839-40,  before  the  '' Mission  "  had  been 
entirely  secularized,  it  would  seem  to  have 
be^n,  at  the  date  of  the  grant,  exempt 
from  the  exercise  of  pueblo  rights  over  it, 
and  must  be  presumed  to  be  grantable, 
just  as  any  other  land  previously  occupied 
by  the  mission  establishments,  but  not  ex- 
clusively dedicated  to  pious  uses.     lb,  460. 

93.  Query:  Whether,  after  final  con- 
firmation of  land  granted  by  the  governor 
and  departmental  assembly,  and  after  pa- 
tent by  the  United  States,  inquiry  can  be 
made  as  to  the  effect  of  any  deviation  on 
the  part  of  the  governor  and  assembly 
from  the  mode  and  manner  prescribed  by 
law  for  making  grants— assuming  that 
such  grants  were  to  be  made  solely  by  vir- 
tue of  the  law  of  1824  and  regulations  of 
1828.     lb. 

94.  In  ejectment  on  a  patent  from  the 
United  States  for  land  under  a  Mexican 
'gran%  in  which  patent  there  was  incorpo- 
rated a  plat  of  survey,  on  the  margin  of 
which  was  a  memorandum  that  the  land 
was  surveyed  under  the  orders  of  the 
United  States  surveyor  general,  by  Von 
6.,  deputy  surveyor,  and  that  the  field 
notes  from  which  it  was  made  had  been 
examined  and  approved  by  the  United 
States  surveyor  general  for  California,  and 
were  on  file  in  his  office,  plaintiff  offered 
the  patent  in  evidence,  and  defendant  ob- 
jected to  the  survey  it  set  forth,  on  the 
ground  that  the  deputy  surveyor  who 
made  it  was  interested  in  the  grant :  held, 
Ihat  the  objection  is  untenable ;  that  it  is 


immaterial  whether  the  deputy  was  at  the 
time  interested  in  the  grant  or  not,  as  the 
approval  of  the  survey  by  the  surveyor 
general  and  by  the  proper  department  at 
Washington  imparted  validity  to  the  sur- 
vey and  put  it  beyond  thb  reach  of  at- 
tack in  actions  of  ejectment;  that  such 
approval  was  the  judgment  of  the  appro- 
priate tribunal;  that  the  survey  was  in 
conformity  with  the  final  decree  of  oon* 
firmation — ^this  case  having  arisen  previ- 
ous to  the  act  of  congress  of  1860,  giving 
the  district  court  supervision  over  the  ac- 
tion of  the  surveyor  general,  etc.  Motty» 
Smith,  16  Cal.  548. 

95.  Under  the  decision  in  Fossat's  case, 
(21  How.  445)  it  may  be  true  that  the 
jurisdiction  of  the  United  States  district 
court  previous  to  this  act  of  congress  em* 
braced  all  questions  as  to  the  locaUon  and 
boundaries  of  the  lands  confirmed,  and 
could  have  been  exercised  to  control  the 
surveys  of  such  lands  until  the  issuance 
of  the  patent ;  but  where  no  question  was 
made  as  to  the  form  or  correctness  of  the 
survey  by  proper  parties  before  the  dis* 
trict  court,  pending  the  proceedings  for 
confirmation,  the  approval  of  the  survey 
by  the  surveyor  general  and  by  the  de- 
partment at  Washington  was  final.     lb, 

96.  Of  that  approval,  and  also  of  tiie 
regularity  and  validity  of  all  the  different 
pixx:eedings  required  by  the  acts  of  con- 
gress, from  the  filing  of  the  petition  of  the 
claimant  before  the  board  of  land  commis- 
sioners to  the  issuance  of  the  patent,  the 
patent  itself  is,  in  an  action  of  ejectment, 
not  only  evidence,  but  conclusive  evidence 
against  the  goveiiiment  and  all  parties 
claiming  under  the  government  by  title 
subsequent,  and  against  parties  claiming 
no  higher  title  than  mere  possession.     lb, 

97.  Where,  in  ejectment  on  a  patent 
from  the  United  States,  reciting  that  the 
patentee  had  presented  his  daira  to  the 
board  of  land  commissioners,  and  that  the 
claim  was  founded  on  a  Mexican  grant  to 
Pablo  Gutieras  '^  in  the  summer  of  1844, 
by  captain  John  A.  Sutter,  who,  accord- 
ing to  the  records  of  the  board,  derived 
his  authority  to  grant  from  governor  Mi- 
cheltorena,  on  the  twenty-seventh  day  of 
December,  1844,**  etc,  it  was  objected  to 
the  introduction  of  the  patent  in  evidence 
that  it  rested  on  a  grant  from  one  who  had 
no  authority  to  grant:  held,  that  even 
conceding  Sutter  had  no  such  authority. 
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Still  the  tribunals  established  by  the  Unit- 
ed States  government  for  the  express  pur- 
pose of  ascertaining  and  determining  the 
validity  of  grants  claimed  to  have  been 
issued  by  the  Mexican  government  hav- 
ing pa^ised  upon  this  grant  and  pronounced 
it  valid,  its  validity  cannot  be  questioned, 
either  by  the  government  or  individuals 
datming  under  the  government,  either  col- 
laterally in  ejectment  or  directly  in  any 
other  form  of  proceeding ;  that  the  valid- 
ity of  the  ^unt  has  become  the  law  of  the 
Ih. 
See  Patbnt. 


GUARANTY. 

1.  Where  a  promissory  note  was  ^ven 
on  the  sale  of  real  estate,  and  the  vendor 
had  neither  title  nor  color  of  title  nor  pos- 
fsession :  held,  that  the  defendant  who  had, 
as  a  part  of  the  original  transaction  and 
without  consideration,  guaranteed  the  pay- 
ment of  the  note,  wa<«  not  liable  to  pay 
the  same.     Fither  v.  Sahnon^  1  Cal.  414. 

2.  One  who  puts  his  name  on  a  promis- 
eory  note,  out  of  the  usual  course  of  reg- 
ular negotiability,  is  not  an  endorser,  but 
a  guarantor,  no  matter  what  words  are 
used  in  the  covenant.  Riggs  v.  Waldo,  2 
GaL480. 

3.  A  guarantor  of  a  promissory  note  is 
entitled  to  demand  and  notice  of  protest. 
Biggs  V.  Waldo,  2  Cal.  487;  Pierce  v. 
KeaMudg,  0  Cal.  139 ;  Geiger  v.  OiarJk,  13 
Cal.  580. 

4.  A  promissory  note  was  endorsed  by 
a  third  person,  before  delivery  by  the 
payee;  such  endorsement  is  prima  facie 
an  accommodation  to  the  payee,  but  proof 
that  his  design  was  to  become  a  guarantor 
would  make  him  liable  to  the  payee,  and 
bis  default,  with  proper  averment,  dispens- 
es with  this  proof.  Clark  v.  Smithj  2 
CaL606. 

5.  A  complaint  is  insufficient  which 
treats  the  maker  and  guarantor  of  a  note 
as  joint  makers,  and  contains  no  allega- 
tion of  demand  and  notice.  LightsUme  v. 
Lawrencel,  4  Cal.  277. 

6.  Where  one  person  guarantees  the 
payment  of  the  debt  of  another  in  consid- 
eration of  the  agreement  of  the  creditor 


to  stay  proceedings  against  the  debtor,  the 
promise  of  the  creditor  is  a  condition  prec- 
edent, and  its  performance  must  be  proven 
to  entitle  him  to  a  judgment  against  the 
guanintor.     Smith  v.  Compton,  6  Cal.  20. 

7.  A  guaranty  not  under  seal  nor  ex* 
pressing  consideration,  made  cotemporanc- 
ous  with  the  contract  guaranteed,  is  a  part 
of  the  contract,  and  the  expression  of  the 
consideration  in  the  contract  takes  the 
guaranty  out  of  the  statute  of  frauds. 
Joties  V.  Po8t^  6  Cal.  104. 

8.  It  is  not  material  on  what  part  of  a 
note  a  secondary  promissor  places  his 
name ;  if  the  character  of  his  liability  is 
made  to  appear,  his  rights  are  the  same  as 
those  of  an  endorser.  Bryan  v.  Berrg,  6 
Cal.  398. 

9.  A  guaranty  endorsed  on  a  charter 
party  at  the  same  time  with  its  execution, 
and  the  consideration  of  one  being  in  fact 
the  consideration  of  the  other,  and  being 
in  these  words :  "  I  hereby  guarantee  the 
fulfillment  of  the  within  charter  on  the 
part  of  the  charterer,'*  is  good.  Hazel* 
tine  V.  Zjotco,  7  Cal.  34. 

10.  The  instrument  referred  to  in  the 
guaranty  becomes  part  thereof.  If  the 
guaranty  were  executed  subsequently  it 
would  fail,  for  there  either  is  ho  consider- 
ation for  the  promise  in  fiict,  or  the  new 
consideration  is  not  expressed  in  the  in-t 
strument  referred  to.     Jb,  35. 

11.  Where  the  defendant,  in  considera- 
tion of  the  extension  by  plaintiffs  of  a  note 
held  by  them  against  A,  executed  a  guar- 
anty that  the  same  should  be  psud  within 
a  specified  time,  with  increased  interest  by 
the  checks  of  defendant,  and  from  the  pro- 
ceeds of  sales  of  his  own  property,  and 
providing  that  a  failure  of  defendant  to 
comply  with  his  guaranty  should  operate 
as  a  determination  of  the  extension  grant- 
ed to  A :  held,  that  under  the  proviso,  the 
plaintifis  must  exhaust  their  remedy 
against  A  on  the  original  demand;  and 
that  then  they  could  compel  the  guarantor 
to  make  good  the  deficiency.  Donahite  v. 
Gift,  7  Cal.  242. 

12.  The  difierence  between  a  maker 
and  an  endorser  or  guarantor  is,  that  the 
contract  of  the  first,  by  its  terms,  imports 
an  unconditional  obligation.  Aud  v.  Md- 
gruder,  10  Cal.  290. 

13.  A  guarantor  may  usually  be  a  sure- 
ty, but  a  surety  is  not  necessarily  a  guar- 
antor,    lb. 
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14.  Where  the  holder  of  a  note,  after 
its  maturitj,  obtained  from  a  stranger  to 
the  note  a  guaranty  of  its  payment  within 
eixtj  days :  held,  that  there  was  no  pre- 
sumption of  law  that  the  guaranty  was 
taken  for  the  benefit  of  the  maker,  or  that 
it  extended  to  him  the  time  of  payment. 
Williams  v.  Govillaud,  10  Cal.  428. 

15.  Such  a  guaranty  is  an  independent 
contract,  which  does  not  suspend  any  right 
of  action  of  the  holder  of  the  note  against 
the  maker.     Ih. 

16.  Where  a  promissory  note  was  made 
payable  to  S.,  and  before  its  delivery  was 
endorsed  for  the  accommodation  of  the 
maker  by  H.  and  brother  and  the  defend- 
ant, upon  an  agreement  of  the  endorsers 
with  each  other  that  each  would  become 
surety  if  the  other  would :  held,  that  the 
•endorsers  were  jointly,  and  not  severally, 
liable  as  guarantors  in  a  suit  by  a  payee 
or  a  third  person  taking  the  note  after 
maturity.     Brady  v.  Reynolds^  13  Cal.  32. 

17.  An  outstanding  liability  as  grantor 
or  endorser,  together  with  an  express 
promise  by  suc}^  grantor  or  endorser  to 
the  principal,  that  he  will  make  the  debt 
his  own  and  pay  it,  is  a  sufficient  consider- 
ation for  an  express  promise  to  pay  an 
equal  amount  on  demand.  Gladtoin  v. 
Gladwin,  13  Cal.  334. 

18.  A  note  in  this  form:  ^ Sixty  days 
from  date,  for  valued  received,  we  jointly 
promise  to  pay  F.  Reeves,  or  bearer,  the 
sum  of  four  hundred  dollars,  etc  Oct. 
11th,  1858.  (Signed)  E.  B.  Howe,  J.  E. 
Mayo ;"  was  endorsed,  "  I  guarantee  the 
collection  of  the  within  note  when  due. 
(Signed)  A.  Hay  ward,'*  cotemporaneously 
with  the  signing  of  the  note :  held,  that 
the  engagement  of  Hayward  is  not  origi- 
nal, but  collateral ;  that  he  is  a  guarantor 
and  not  a  promissor,  and  is  entitled  to  legal 
notice  of  nonpayment  of  the  note  before 
he  can  be  charged  on  his  contract.  Beeves 
v.  Howe,  16  Cal.  153. 

19.  February  26th,  1855,  Page,  Bacon 
&  Co.  were  indebted  to  plaintiff,  and  the 
debt  was  due.  That  firm  being  then  una- 
ble to  pay,  an  agreement  was  made  be- 
tween them  and  plaintiff,  dated  on  that 
day,  by  which  an  extension  was  to  be 
given  the  firm  of  two,  four,  six  and  eight 
months  from  date — ^the  debt  to  be  paid  in 
equal  installments.  In  consideration  of 
this  extension,  defendant  and  others  signed 
and  delivered  to  plamtiff  an  instrument) 


dated  February  26th,  1855,  guaranteeing 
the  payment  by  P.,  B.  &  Co.  of  such  in- 
debtedness in  the  installments,  and  at  the 
diffei*ent  times  in  said  agreement  set  forth^ 
conditioned  to  be  void  when  said  certifi- 
cates were  fully  paid.  In  fact,  said  agree- 
ment did  not  mention  certificates.  March 
13th,  1856,  P.,  B.  &  Ca  issued  to  plaint- 
iff certificates  of  installments,  at  two,  four, 
six  and  eight  months  from  that  date: 
held,  that  defendant  is  not  liable  on  hb 
guaranty,  which  was  to  pay  at  the  times 
mentioned  in  the  agreement ;  that  plaint- 
iff, having  taken  certificates  dated  Bfarch 
13th,  1856,  thereby  extended  the  time  of 
payment,  and  released  defendant,  who  was 
a  mere  surety.  Gross  v.  Parrotty  16  CaL 
145. 


GUARDIAN   AND  WARD. 

1.  Letters  of  guardianship  of  a  lunatic 
issued  by  the  probate  court  cannot  be 
questioned  in  a  collateral  proceeding. 
Warner  v.  WHsan,  4  Cal.  313. 

2.  The  guardianship  by  nature  extends 
only  to  the  custody  of  the  person  of  the 
ward,  and  not  to  his  property.  To  enable 
the  guardian  to  manage  the  property  of 
his  ward,  he  must  be  duly  appointed  by 
some  competent  public  Authority.  Ken- 
daUv.  Miller,  9  Cal.  592. 

3.'  Where  the  infant  is  over  the  age  of 
fourteen,  the  service  of  summons  is  only  to 
be  made  upon  him,  as  he  may  choose  his 
own  guardian.  As  the  statute  requires 
personal  service  of  the  summons  upon  the 
infant,  although  under  the  age  of  fourteen, 
it  is  clear  that  a  copy  of  the  summcMis 
should  have  been  put  into  the  post  office, 
directed  to  the  infant,  in  the  same  manner 
as  if  over  the  age  of  fourteen.  The  ooort 
had  no  right  to  appoint  a  guardian  ad 
litem,  until  the  infant  was  properly  brought 
into  court.     Gray  v.  Palmer,  9  CaL  638. 

4.  The  statute  of  this  State  relative 
to  guardians,  and  the  disposition  of  the 
estate  left  to  wards,  only  applies  when 
there  is  no  direction  by  will  as  to  such  dis- 
position.    Norris  v.  Harris,  15  Cal.  255. 

5.  Where  a  will  appoints  a  guardian, 
there  is  no  necessity  for  the  issoance  of 
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aaj  letters  of  guardianship  to  authorize 
the  guardian  to  act.  The  guardian's 
antboritj  comes  directly  from  the  will. 
lb.  256. 

6.  A  party  erecting  buildings  upon  the 
property  of  an  infant,  under  contract  with 
fais  guardian,  made  without  authority  of 
taw,  has  no  equitable  lien  on  the  property 
for  the  value  of  the  improvements — such 
party  being  fully  informed  of  the  title  and 
condition  of  the  property.  Guy  v.  Du 
Vprey,  16  Cal.  200. 

7.  Where,  upon  petition  by  the  admin- 
btrator  to  sell  real  estate  of  the  deceased, 
to  pay  debts,  the  usual  order  for  minor  and 
aboent  heirs  to  show  cause,  etc,  was  en- 
tered, and  on  the  same  day  a  guardian  ad 
litem  was  appointed  for  such  heirs,  who, 
on  the  same  day  appeared  and  consented 
to  an  order  of  sale,  which  was  accordingly 
then  made :  held,  that  this  order  of  sale  is 
not  void  on  the  ground  that  the  order  to 
show  cause,  etc,  was  not  served  on  the 
minor  heirs,  and  that  the  guardian  was  ap- 
pointed, and  the  order  to  show  cause  made 
on  the  same  day.  Stuart  v.  AUen^  16  Cal. 
504. 

8.  The  statute  is  silent  as  to  the  time 
when  the  guardian  ad  litem  is  to  be  ap- 
pointed ;  and  the  order  of  sale  is  not  void 
because  a  copy  of  the  order  for  the  minor 
heirs  to  show  cause  was  not  served  on 
sudi  heirs  before  said  appointment.     Ih. 

9.  Afler  the  guardian  ad  litem  in  this 
case  had  appeared  and  consented  to  an 
order  of  sale,  the  court  had  jurisdiction 
over  the  subject  and  the  parties.  At  what 
time,  after  this,  the  court  should  act  on  the 
petition,  was  within  its  discretion.     Ih, 


GUEST. 


See  Innkeeper. 


HABEAS  CORPUS. 

1.  In  general,  upon  application  to  bail 
discharge  on  habeas  corpus,  the  courts. 


will  look  into  the  depositions,  and  without 
regarding  the  regularity  or  irregularity  of 
the  commitment,  will  remand,  discharge  or 
bail  the  prisoner,  according  to  the  circum- 
stances, whether  the  facts  as  charged  are 
sufficient  to  justify  a  detainer  of  a  prisoner 
and  putting  him  upon  his  triaL  People  v. 
Smith,  1  Cal.  14. 

2.  If  the  commitment  be  regular,  the 
court  will  look  into  the  depositions,  and  if 
there  be  not  sufficient  grounds  laid  to  de- 
tain the  party  in  custody,  the  court  will 
discharge  or  bail  him ;  on  the  other  hand, 
if  the  commitment  be  irregular,  the  court 
will  not  discharge  or  bail  the  prisoner, 
without  first  seeing  the  proof  whether  there 
is  sufficient  evidence  to  detain  him.     Ih, 

3.  The  authority  of  the  supreme  court 
to  issue  writs  of  habeas  corpus  is  confer- 
red by  reason  of  the  analogy  to  an  appeal. 
A  decision  that  the  individual  shall  be  im- 
prisoned must  always  precede  the  appli- 
cation for  a  writ  of  habeas  corpus.  Ex 
parte  the  Attorney  General^  1  Cal.  88; 
People  V.  Turner,  1  Cal.  147. 

4.  Where  parties  are  brought  before  the 
court  on  return  of  writ  of  habeas  corpus, 
and  the  person  in  whose  custody  they  are 
neither  shows  nor  claims  any  legal  right 
to  detain  them,  they  will  be  discharged. 
Ex  parte  the  Queen  of  the  Bay,  1  Cal.  157. 

5.  A  person  will  be  discharged  on  ha- 
beas corpus  from  arrest,  when  the  pro- 
cess, though  proper  in  form,  has  been  is- 
sued in  a  case  not  allowed  by  law.  Souie 
V.  Hayward,  1  Cal.  347. 

6.  In  an  action  to  recover  money  re- 
ceived by  a  person  as  agent,  he  cannot  be 
arrested  without  the  affidavit  shows  some 
fraudulent  conduct  on  his  part,  or  a  de- 
mand on  him  for  the  money,  and  a  re- 
fusal to  pay.  Ex  parte  Holdforth,  1  Cal. 
439. 

7.  On  finding  a  commitment  illegal,  if 
it  appear  that  the  party  is  guilty  of  an  of* 
fense,  the  court  will  not  dbcharge  him 
without  allowing  time  for  his  arrest  by 
proper  authority.  Ex  parte  CrandaUj  2 
Cal.  145. 

8.  The  arrest  and  commitment  for  de- 
portation of  fugitive  slaves  does  not  de- 
termine their  slavery.  It  leaves  that  to 
future  adjudication.  Ex  parte  Perkins,  2 
CaL428. 

9.  The  power  of  hearing  and  determin- 
ing writs  of  habeas  corpus  is  vested  in  the 
judge  of  every  court  of  record  in  the  State. 
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The  final  determination  is  not  that  of  a 
court,  but  the  simple  order  of  a  judge,  and 
is  not  appealable  from  or  subject  to  re- 
view, and  therefore  not  res  adjudicata. 
lb.  430. 

10.  A  judgment  upon  one  writ  is  not  a 
bar  to  any  further  proceeding,  but  looks  to 
a  different  result,  and  any  prisoner  may 
pursue  his  remedy  of  habeas  corpus  until 
he  has  exhausted  the  whole  judicial  power 
of  the  State.     Ih. 

11.  The  judiciary  have  jurisdiction  by 
habeas  corpus  to  investigate  cases  where 
a  party  is  arrested  as  a  fugitive  from  jus- 
tice, escaped  from  another  State.  Ex 
parte  Manchester^  5  Cal.  238. 

12.  Under  a  writ  of  habeas  corpus,  the 
supreme  court  cannot  review  the  orders  of 
the  inferior  court  on  the  subject  of  con- 
tempts, as  they  are  by  our  statutes  de- 
clared to  be  final  and  conclusive.  JSx 
parte  Cohen,  5  Cal.  495. 

13.  A  party  committed  for  refusing  to 
answer  questions  propounded  to  him  as  a 
witness,  under  an  order  that  he  stand  com- 
mitted till  he  answer  the  questions,  will  be 
discharged  on  habeas  corpus,  where  it  ap- 
pears that  the  suit  has  abated ;  there  be- 
ing no  longer  parties  or  subject  matter 
before  the  court,  there  is  no  longer  a  case 
in  which  the  question  can  be  asked.  Bx 
parte  Howe,  7  Cal.  176. 

14.  A  commitment  for  contempt  fQr 
refusing  to  obey  an  unlawful  order  of 
court,  can  be  reviewed  and  set  aside  'by 
the  appellate  court  on  habeas  corpus.  lb. 
181;  183. 

15.  The  writ  of  habeas  corpus  should 
not  issue  to  run  out  of  the  county,  unless 
for  good  cause  shown;  as  the  absence, 
disability  or  refusal  to  act  of  the  local 
judge,  or  other  reason  showing  that  the 
object  and  reason  of  the  law  requires  its 
issuance.     Ex  parte  £Uis,  11  Cal.  225. 

16.  The  legislature  can  never  have  in- 
tended that  a  party  imprisoned  under  sen- 
tence of  conviction  for  a  misdemeanor 
should  have  the  privilege  of  selecting  from 
the  judiciary  of  the  whole  State  the  indi- 
vidual to  whom  he  prefers  to  make  his 
application,  however  distant  from  the  place 
of  his  detention,  and  compel  the  officer 
having  him  in  charge  to  convey  him  at  the 
expense  of  the  county.     lb. 


HARBOR. 

1.  A  vessel  in  the  harbor  of  San  Fran- 
cisco moored  in  the  usual  track  of  bay  and 
river  steamers  should  set  a  light  and  keep 
a  watch  in  a  dark  night,  or  she  cannot  re- 
cover damages  for  an  injury  sustained  by 
being  run  into  by  a  steamer,  when  there 
was  neither  gross  negligence  nor  inten- 
tional wrong  on  the  part  of  the  steamer. 
KeUt/  V.  Cunningham,  1  Cal.  366  ;  Innis 
V.  Steamer  Senator^  1  Cal.  459. 

2.  Whether  driving  piles  in  Front 
street,  in  San  Francisco,  the  street  being 
laid  out  over  the  waters  of  the  harbor,  is 
an  obstruction  to  the  free  use  of  the  street 
by  the  public,  is  a  question  of  fact  for  the 
jury,  and  where  that  question  was  not  so 
submitted,  a  new  trial  was  granted.  City 
of  San  Francisco  v.  Clark,  1  CaL  386. 

3.  A  lot  of  land  in  the  harbor  of  San 
Francisco,  lying  w^ithin  the  line  of  the 
streets  as  laid  down  and  recognized  by  &e 
city  on  its  official  map,  and  being  in  the 
actual  possession  of  a  person  who  claimed 
to  be  the  owner,  cannot  be  taken  from  him 
and  appropriated  to  the  public  use  without 
paying  him  a  just  compensation.  Crunter 
V.  Geary,  1  Cal.  465. 

4.  All  that  part  of  the  harbor  below 
low  water  is  a  public  highway,  common  to 
all  citizens,  and  if  any  person  appropri- 
ates it  to  himself  exclusively,  the  presump- 
tion is  that  it  is  a  detriment  to  the  publuc 
lb.  468. 

5.  Vessels  plying  between  San  Fran- 
cisco and  Sacramento,  and  San  Francisco 
and  Stockton,  are  liable  to  the  payment  of 
harbor  dues  to  the  city  and  county  of  San 
Francisco.  City  of  San  JFWmeiseo  v.  Cal- 
ifornia Steam  Nav.  Co.,  10  Cal.  507. 


HEARSAY  EVIDENCE. 
See  Evidence. 
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1.  If  the  heirs  of  a  deceased  wife  be  the 
children  of  the  marriage,  thej  have  the 
right  of  succession  on  the  death  of  the 
father  to  the  whole,  estate,  with  the  right 
of  the  father  to  dispose  of  one-fiflh ;  but 
by  the  estate  in  kw  is  understood  the  res- 
idue afler  all  debts  have  been  paid.  Pa- 
wxud  V.  Jones^  1  Cal.  516. 

2.  A  having  married,  and  there  being 
children  of  the  marriage,  and  his  wife 
having  died,  and  there  being  common 
property  acquired  during  the  marriage: 
held,  that  the  children  upon  the  death  of 
the  wife  did  not  acquire  a  vested  estate  in 
the  common  property,  and  that  the  father 
had  an  absolute  dominion  in,  and  control 
over,  and  power  to  dispose  of  such  prop- 
erty during  his  life,  and  the  power  by  last 
will  and  testament  to  direct  the  sale  of  the 
same  for  the  payment  of  debts  contracted 
after  as  well  as  before  the  death  of  his 
wife.     lb,  517. 

3.  The  words  of  an  acknowledgment  of 
the  paternity  of  an  illegitimate  child,  for 
the  purpose  of  making  it  an  heir,  must  be 
dear  and  exclude  all  except  one  interpre- 
tation.    Estate  of  Sandford,  4  Cal.  13. 

4.  The  statute  provides  that  any  other 
of  the  next  of  kin  who  would  be  entitled 
to  share  in  the  distribution  of  the  estate 
shall  be  entitled  to  administer ;  it  must  be 
construed  to  mean  the  next  of  kin  capable 
of  inheriting,  or  who  would  be  entitled  to 
distribution  if  there  be  no  nearer  kindred. 
Anderson  v.  Pottery  5  Cal.  64. 

5.  Afler  twenty  years  acquiescence  in 
the  terms  of  a  will,  an  heir  should  not  be 
allowed  to  dispute  his  own  acts,  or  to  con- 
test the  will  on  abstract  points  of  law, 
which  had  never  any  force  in  California. 
Castro  V.  Castro,  6  Cal.  161. 

6.  Treaties  made  by  the  United  States, 
removing  the  disability  of  aliens  to  inherit, 
are  valid,  and  within  the  intent  of  the 
constitution  of  the  United  States.  Peo- 
ple V.  Gerke^  5  Cal.  383. 

7.  A  nonresident  alien  cannot  inherit* 
land  in  this  State,  and  consequently  can- 
not maintain  ejectment  for  such  alleged 
inheritance.  Seimssen  v.  Bofer,  6  Cal. 
252. 


*TlM  act  of  April  19tfa,  18M.  enlarged  the  powen  of  Intiet^ 
ttanee  and  extended  It  to  nonraaldent  aliens.  See  <S<afe  v. 
iE09«r«,  U  CaL  U9w 


8.  The  provisions  of  the  constitution 
giving  to  aliens  who  are  bona  fide  resi- 
dents the  right  to  inherit,  by  the  rules  of 
construction  exclude  nonresident  aliens-. 
Seimssen  v.  Bofer,  6  Cal.  253 ;  FarreU  v. 
Enright,  12  Cal.  456. 

9.  The  probate  court  has  no  power  to 
direct  that  the  portion  of  an  estate  of  an 
intestate,  originally  allotted  to  one  of  the 
heirs-at-law,  a  nonresident,  shall  be  dis^ 
tributed  among  the  other  heirs,  if  the  non- 
resident heir  shall  fail  to  appear  and  clsum 
it  within  a  year.  Pyatt  v.  Brochmany  6 
Cal.  418. 

10.  A  judgment  at  common  law  was  no 
evidence  in  an  action  against  an  heir,  and 
the  petition  to  sell  the  real  estate  of  an  in- 
testate is  the  substitute  under  our  system 
for  the  action  against  the  heir.  The  latter 
is  required  to  be  cited  and  allowed  to  be 
heard,  and  it  would  be  singular  if  he  was 
concluded  by  proceedings  to  which  he  was 
no  party.     Beckett  v.  Selover,  7  Cal.  228. 

11.  The  heirs  of  the  deceased  have  the 
right  to  go  behind  the  allowance  of  claims 
against  the  estate  by  the  administrator, 
and  the  approval  by  the  probate  judge,  and 
to  i*equire  praof  of  the  original  indebted- 
ness, upon  the  hearing  of  the  petition  for 
the  sale  of  real  estate  to  pay  debts.  Jb, 
228. 

12.  By  the  settled  doctrine  of  the  com- 
mon law,  an  alien  could  not  acquire  title 
to  real  property  by  descent  or  other  mere 
operation  of  law.  FarreU  v.  Enright^  12 
Cal.  456. 

13.  A  subsequent  residence  of  an  alien 
will  not  retroect  so  as  to  confer  upon  him 
any  right  to  inherit  any  portion  of  real  es- 
tate of  which  the  ancestor  died  possessed. 
lb. 

14.  The  act  of  April  19th,  1856,  permit- 
ting nonresident  aliens  to  inherit  real  and 
personal  estate,  is  constitutional  The 
rights  which  the  constitution  gives  to  bona 
fide  resident  aliens  may  be  enlarged,  but 
connot  be  abridged  by  the  legislature. 
State  V.  Rogers,  13  CaL  165. 

15.  Possession  of  land  at  the  death  of 
a  party  gives  pi*ima  facie  title  to  his  heirs 
or  representatives.  Gregory  v.  McPher- 
son,  13  Cal.  572. 

16.  An  allegation  in  the  complaint  that 
plaintiffs  are  the  sons  of  Joaquin  Castro, 
and  have  been  in  possession  of  the  rancho 
since  his  decease,  is,  in  the  absence  of  a 
special  demurrer,  a  sufficient  allegation  of 
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heirship.     Castro  v.  ArmesHy  14  Cal.  39. 

17.  Citation  to  heirs,  to  show  cause 
against  probate  of  will,  etc.,  not  served,  is 
no  objection  to  the  jurisdiction  of  the  pro- 
hate  court,  if  the  heirs  answer.  The  want 
of  due  service  goes  only  to  the  service 
itself.     AbUla  v.  Padilla,  14  Cal.  106. 

18.  Where,  upon  petition  by  the  admin* 
istrator  to  sell  real  estate  of  the  deceased, 
to  pay  debts,  the  usual  order  for  minor 
and  absent  heirs  to  show  cause,  etc,  was 
entered,  and  on  the  same  day  a  guardian 
ad  litem  was  appointed  for  such  heirs,  who 
on  the  same  day  appeared,  and  consented 
to  an  order  of  sale,  which  was  accordingly 
tlien  made :  held,  that  this  order  of  sale  is 
not  void  on  the  ground  that  the  order  to 
show  cause,  etc.,  was  not  served  on  the 
minor  heirs,  and  that  the  guardian  was 
appointed,  and  the  order  to  show  cause 
made  on  the  same  day.  Stuart  v.  Mien, 
16  Cal.  504. 

19.  The  statute  is  silent  as  to  the  time 
when  the  guardian  ad  litem  is  to  be  ap- 
])ointed ;  and  the  order  of  sale  is  not  void 
because  a  copy  of  the  order  for  the  minor 
heirs  to  show  cause  was  not  served  on  such 
heirs  before  said  appointment.     lb, 

20.  After  the  guardian  ad  litem  in  this 
case  had  appeared  and  consented  to  an  or- 
der of  sale,  the  court  had  jurisdiction  over 
the  subject  and  the  parties.  At  what 
time,  after  this,  the  court  should  act  on 
the  petition,  was  within  its  discretion.    lb. 

21.  Query:  Whether  the  various  cii> 
cumstances  of  this  case,  the  irregularities, 
the  price  for  which  the  property  was  sold, 
its  real  value,  its  consideration,  the  effect 
of  these  things  upon  the  sale,  entitle  the 
infant  heirs  to  come  into  a  court  of  equity 
to  set  aside  the  sale.     lb. 

See  Estates,  Probate  Court. 
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HOMESTEAD.* 

I.  In  general. 

11.  Not  existing  in  joint  Tenancy . 
III.  Mortgage  of  a  Homestead. 
IV.  Sale  of  a  Homestead. 

1.  On  Execution. 
V.  Abandonment  of  a  Homestead. 


I.  In  general. 

1.  The  homestead  act  does  apply  to 
and  affect  property  acquired  previous  to 
its  passage.  Cook  ▼.  McChrigHcMj  4  Cal. 
25 ;  Moss  v.  Warner,  10  Cal.  297. 

2.  In  the  absence  of  any  statute  regula- 
tion, requiring  a  record  of  the  selection  of 
the  homestead  or  indicating  any  mode  in 
which  the  intention  to  dedicate  property 
as  a  homestead  shall  be  made  by  filing  a 
notice  in  the  recorder's  office  of  the  county, 
it  could  have  no  legal  effect,  and  would 
not  be  conclusive  on  purchasers  or  credi- 
tors. Cook  V.  Mc  Christian,  4  Cal.  26; 
Reynolds  v.  PixUtf,  6  Cal.  167. 

3.  The  homestead  is  the  dwelling  place 
of  the  family,  where  they  permanently  re- 
side, and  by  common  law  such  residence 
raises  a  presumption  that  the  premises  so 
held  are  the  homestead,  and  every  one  is 
bound  to  take  notice  of  the  character  of 
the  occupants'  claim.  Cook.  v.  Mc  Chris- 
tian,  4  Cal.  26;  Taylor  t.  Hargous,  4 
Cal.  272. 

4.  In  an  action  of  ejectment,  the  pur- 
chaser of  a  homestead  from  the  husband 
without  the  concurrence  of  the  wife  is  not 
entitled  to  recover  the  excess  of  its  value 
over  $5000.  Cook  v.  McChri^an,  4 
Cal.  27.  • 

5.  The  fact  of  the  dedication  of  the 
premises  by  possession  as  a  homestead, 
was  properly  submitted  to  the  jury.     lb, 

6.  It  becomes  a  sort  of  tenantcy,  with 
the  right  of  ownership  as  between  husband 
and  wife,  and  this  estate  cannot  be  altered 
or  destroyed  except  by  the  concurrence  of 
both  in  the  manner  provided  by  law,  un- 


*The  homestead  act  wm  psned  In  I8S1,  ttatvtes  p. 
In  18M«  the  opinion  In  Taylor  ▼.  nargom*^  4  Cal.  US,  1 


that  there  could  be  no  abandonment  of  the  horocwtead,  ( 
cept  by  the  iolnt  act  of  hueband  and  wtfb.  1  hto  deeUhw 
was  repeatealy  afflrmed  until  t8SA,  when  the  court.  In  Qt» 
V.  Moorts  14  Cal.  478,  rereraed  all  prevlona  canea.  and  h^ 
that  there  could  oe  an  abandonment  without  the  conear- 
rence  of  the  wife,  which  latter  decision  haa  been 
to  in  several  later  cases,  in  1880.  statutes,  p.  Sll,  ihe 
has  been  amended  so  as  to  require  a  r^rtstry  of  tiM  tm 
stead,  and  an  abandonment  must  be  br  deed  acknwwtodgad 
and  reoorded  alter  exeeatlon  by  hnabaDd  and  ~"^ 
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less  it  be  in  favor  of  an  innocent  purchaser 
without  notice.  jTayiiar  v.  Hargou$j  4  Cal. 
273. 

7.  As  soon  as  the  place  acquires  the 
character  of  homestead  the  nature  of  the 
estate  becomes  changed,  without  reference 
to  the  manner  in  which  the  title  to  the 
property  originated,  whether  it  was  the 
separate  estate  of  either  husband  or  wife, 
or  the  common  property  of  both.     Ih. 

8.  In  case  of  a  successive  occupancy  of 
several  places  of  residence,  the  recovery 
of  any  one  (3^  them  as  a  homestead  by  the 
wife  would  bar  her  recovery  of  another.  Ih. 

9.  The  plaintiff  is  entitled  to  make  out 
of  the  lot  claimed  as  a  homestead  only  the 
actual  amount  of  the  purchase  money  and 
interest  remaining  due,  and  for  the  excess 
over  such  purchase  money  he  must  pro- 
ceed on  his  other  security  or  against  the 
party,  but  not  against  the  homestead.  DU- 
Ion  T.  Bjfme,  5  Cal.  457. 

10.  An  insolvent,  sold  certain  property 
to  the  plaintiff  in  order  to  disencumber  his 
homestead  and  save  it  for  himself,  of  which 
plaintiff  was  aware :  held,  that  the  sale  was 
fraudulent  and  void  as  to  creditors,  and  it 
would  seem  to  be  only  fair  that  the  home- 
stead should  remain  answerable  for  the 
debts  charged  upon  it,  and  not  after  be- 
coming a  source  of  credit  be  relieved  in- 
tentionally by  the  disposition  of  all  other 
property  of  the  debtor,  leaving  nothing  for 
the  satisfaction  of  the  other  creditors. 
BiddeU  V.  Shirleif,  5  Cal.  490. 

11.  A  wife  cannot  sue  to  recover  a 
homestead ;  it  is  a  joint  estate  with  the 
right  of  survivorship,  and  both  husband 
and  wife  must  join  in  the  action.  Po<^  v. 
Gtrrard,  6  Cal.  73. 

12.  The  homestead  is  the  family  resi- 
dence, and  in  order  to  constitute  a  home- 
stead there  must  be  an  actual  occupancy 
with  the  intention  of  dedicating  the  prem- 
ises to  such  purpose.  Residence  is  prima 
fade  evidence  of  such  intention,  and  im- 
ports notice.  Holden  v.  Pinney,  6  Cal.  235. 

13.  The  question  of  homestead  is  a  fact, 
and  the  presumption  arising  from  evidence 
may  be  defeated  by  facts  and  circum- 
stances aliunde.     lb,  236. 

14.  A  widow  who  has  once  applied  to 
the  probate  court  to  have  the  last  resi- 
dence of  her  husband  and  herself  set  aside 

.as  a  homestead,  and  has  acquiesced  for 
eighteen  months  in  the  brder  so  setting  it 
aside,  is  concluded  by  her  own  acts  from 


afterwards  claiming  a  lot  on  which  they 
formerly  .resided,  merely  because  she  has 
ascertained  that  there  are  liens  on  the  one 
first  set  aside,     lb. 

15.  The  constitution  is  inoperative  in 
itself  and  looks  to  legislation  to  determine 
how  far  and  in  what  manner  the  home* 
stead  should  be  protected  from  forced  sale; 
Gary  v.  TVce,  6  Cal.  630;  Pfetfer  v. 
Biehn,  13  Cal.  649. 

16.  The  separate  property  of  the  hus- 
band acquired  before  marriage  may  be- 
come the  homestead,  as  well  as  the  com- 
mon property  of  husband  and  wife.  i?«- 
vafk  V.  Kraemer^  8  Cal.  71. 

17.  Where  the  homestead  was  claimed 
by  the  husband,  in  an  action  in  which  he 
was  alone  defendant,  to  foreclose  a  mort^ 
gage  made  by  him  alone,  since  marriage^ 
neither  the  rights  of  the  husband  or  wife 
could  be  affected  by  the  proceedings  in 
that  case,  the  wife  not  being  a  party.  Le- 
gal proceedings  to  be  conclusive  against 
either  must  embrace  both.  Revalh  v. 
KrcLemer^  8  Cal.  72  ;  Kraemer  v.  RevaXky 
8  Cal.  75 ;  Cook  v.  Klinky  8  Cal.  353 ; 
Marks  v.  Marsh,  9  Cal.  97. 

18.  Any  individual,  whether  married  or 
not,  may  be  the  head  of  a  family  or  as  such 
entitled  to  a  homestead  right,  but  this 
right  may  cease.  Revalk  v.  Kraemer,  8 
Cal.  73. 

19.  The  homestead  being  held  in  a 
sort  of  joint  tenancy  passes  on  the  death 
of  the  husband  to  the  wife,  by  right  of  sur- 
vivorship, and  forms  no  part  of  the  com- 
mon property.  EsMe  of  Buchanan,  8 
Cal.  509. 

20.  In  an  action  in  which  a  homestead 
right  is  asserted,  in  which  an  issue  of  fact 
is  made  as  to  the  marriage  of  the  parties 
claiming  to  be  husband  and  wife,  the  de- 
clarations of  the  alleged  wife  to  the  effect 
that  she  is  not  married  are  admissible  in 
evidence.    Paoie  v.  Gerrard,  9  Cal.  595. 

21.  In  an  action  by  the  wife  against  the 
husband  for  a  divorce,  the  defendant  can- 
not have  a  portion  of  the  homestead  set 
apart  to  him,  where  it  is  not  shown  that 
the  property  claimed  as  a  homestead  has 
been  at  any  time  during  the  existence  of 
the  marriage  the  residence  of  the  family* 
Mmore  v.  Mmore,  10  Cal.  226. 

22.  The  residence  of  the  husband  with 
his  £Eimily  upon  the  premises,  impresses 
upon  them  the  character  of  homestead* 
Moss  V.  Warner,  10  Cal.  297. 


S73 


HOMESTEAD. 


In  genenU. 


23.  Where  the  defendant  was  indebted 
in  Ihe  sum  of  $1000,  which  he  secured  by 
a  mortgage  on  his  homestead  and  some 
time  afterwards  became  insolvent,  and 
aflcr  several  attachments  had  been  issued 
in  suits  against  him  and  levied  on  his 
store,  he  took  money  which  he  had  and 
|Miid  off  the  debt  secured  by  the  mortgage : 
held,  that  the  payment  was  not  an  act  to 
hinder,  delay  and  defraud  his  creditors. 
Randall  v.  Buffington,  10  Cal.  494. 

24.  The  homestead  estate  is  a  sort  of 
joint  tenancy,  with  the  right  of  survivor- 
ship as  between  husband  and  wife,  and 
cannot  be  destroyed  except  by  the  con- 
currence of  both  in  the  manner  prescribed 
by  law.     Estate  of  Tompkint,  1 2  CaL  1 25. 

25.  The  homestead  does  not  constitute 
any  portion  of  the  assets  to  be  adminis- 
tered upon  by  his  personal  representa- 
tives.    Ih, 

26.  A  homestead  right  cannot  be  asserts 
ed  merely  to  a  building,  independent  of  the 
land  upon  which  the  building  is  erected. 
Smith  V.  Smith,  12  Cal.  225. 

27.  The  homestead  right  is  as  much  for 
the  benefit  of  the  children  as  for  the  bene- 
fit of  the  wife.  Lies  v.  DtDiaUary  12 
Cal.  330. 

28.  It  does  not  matter  when  or  how  the 
homestead  was  acquired,  or  whether  it 
was  common  or  separate  property  ;  it  can 
only  be  conveyed  in  the  manner  prescribed 
by  law.     /& 

29.  Land  on  which  a  vendor's  lien  ex- 
ists for  the  purchase  money,  may  become 
a  homestead,  but  the  homestead  right  is 
subordinate  to  the  lien.  And  after  this 
right  has  attached,  the  husband  cannot 
without  the  assent  of  his  wife  charge  the 
land  by  agreement  to  pay  interest  in  addi- 
tion to  the  purchase  money.  McHendxy  v. 
ReiUy,  13  Cal.  76. 

30.  The  constitution  contemplates  legis- 
lation toexempt  the  homestead  from  forced 
sale,  but  not  to  restrain  voluntary  aliena- 
tion. The  statute  goes  beyond  the  consti- 
tution.    Gee  v.  Moore,  14  Cal.  474. 

31.  The  husband  alone  has  the  legal  title 
to  the  homestead,  and  his  absolute  power 
of  alienation  is  restricted  only  so  far  as  is 
necessary  to  protect  the  homestead.     75. 

32.  The  constitution  and  statute  are 
based  upon  the  idea  that  the  homestead  is 
(o  be  carved  out  of  the  husband's  property, 
or  at  least  out  of  common  property.     Ih, 

33.  A  sale  of  the  homestead  alone  vests 


L 


the  estate  in  the  vendee,  subject  only 
to  the  use  and  occupation  by  husband 
and  wife  until  another  homestead  is  ac- 
quired, or  until  the  character  of  the  prem- 
ises as  a  homestead  is  otherwise  gone.  /& 
476. 

34.  In  such  cases,  upon  the  death  of  the 
wife  without  issue  living,  the  premises 
cease  to  be  a  homestead,  and  the  vendee 
of  the  husband  is  entitled  to  possession. 
Ih.  ^11. 

35.  The  death  of  the  wife  after  suit 
brought  by  herself  and  husband  for  the 
homestead,  defeats  a  recovery  by  the  hus- 
band, though  the  right  to  recover  existed 
at  the  commencement  of  the  suit.     Ih. 

36.  The  appropriation  of  premises  as  a 
homestead  gives  the  wife  a  right  to  insist 
that  their  character  as  a  homestead  shall 
continue  until  she  consents  to  their  aliena- 
tion, or  another  homestead  is  provided, 
or  they  are  otherwise  abandoned.  Gee  v. 
Moore,  14  Cal.  477;  Gviody.  Guiod,  14 
Cal.  507. 

37.  The  wife,  if  surviving  her  husband, 
takes  the  homestead  as  property  set  apart 
by  law  from  her  husband's  estate,  for  her 
benefit,  and  that  of  her  children,  if  there 
be  any.     Gee  v.  Moore,  14  Cal.  478. 

38.  The  wife  has  no  right  in  the  home- 
stead independent  of  the  husband,  which 
she  can  enforce  against  his  consent.  She 
cannot  maintain  a  suit  for  it  in  her  indi- 
vidual name.  Guiod  v.  Guiod,  14  CaL 
507. 

39.  The  statute  afibrds  protection  to 
the  husband,  as  head  of  the  family,  and 
through  him  to  the  wife  and  children.     lb. 

40.  If  at  the  date  of  the  conveyance  by 
the  husband,  he  had  only  removed  from 
the  premises  temporarily,  for  some  specific 
purpose,  he  could  still  claim  their  enjoy- 
ment and  use  as  a  homestead.  The  w^e 
must  follow  her  husband  when  he  changes 
his  residence.     lb,  508. 

41.  A  complaint  by  husband  and  wife 
to  recover  the  homestjcad  conveyed  away 
by  the  deed  of  the  husband  alone  must 
aver,  either  that  the  premises  were  occu- 
pied as  a  homestead  at  the  date  of  the 
conveyance,  or  that  they  had  not  been 
previously  abandoned.  Harper  v.  I'orbei, 
15  Cal.  203. 

42.  Ejectment  for  land  as  a  homestead. 
The  husband  alone  had  executed  a  deed 
to  defendant.  There  was  evidence  tend- 
ing to  show  that  the  premises  were  never 
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occopied  by  plaintiffs  with  the  intention  of 
making  them  the  homestead;  and  also 
evidence  tending  to  prove  an  abandon- 
ment of  their  occupancj,  and  a  residence 
on  other  property  as  that  of  the  family. 
.  The  court  below  submitted  a  series  of 
qoeslions  to  the  jury,  for  a  special  verdict, 
the  first  of  which  was-:  **  Did  the  plaintiffs 
ever  dedicate  and  set  apart  the  real  estate 
descnbed  in  the  complaint  as  a  home- 
stead, by  living  upon  it  with  the  intention 
so  to  dedicate  it?"  and  told  the  jury  if 
they  answered  this  question  in  the  nega- 
tive, the  answer  would  constitute  their  en- 
tire verdict,  but  if  they  found  in  the  affirm- 
ative, they  should  then  proceed  to  answer 
the  other  questions:  held,  that  such  direc- 
tion was  proper,  as  a  negative  answer  to 
this  question  was  conclusive  against  a  re- 
covery, and  that  such  directions  are  conve- 
nient in  practice,  and  no  abuse  of  discre- 
tion.    Broadui  v.  Nelson^  16  Cal.  81. 

43.  Where  a  writ  of  assistance  is  grant- 
ed, and  the  mortgagee  and  his  wife  move 
to  set  it  aside  on  the  ground  that  they  had 
moved  upon  and  occupied  the  mortgaged 
premises  as  a  homestead  before  the  exe- 
cution of  the  mortgage  by  the  husband, 
and  continuously  ever  since,  and  it  appears 
that  the  mortgage  was  given  for  the  pur- 
chase money  of  the  premises,  the  motion 
must  be  denied,  even  though  the  wife  was 
not  a  party  to  the  foreclosure.  Skinner  v. 
BeaUyj  16  Cal.  158. 

44.  A  judgment  recovered  against  the 
husband  does  not  become  a  lien  on  the 
homestead,  and  the  sale  of  a  homestead 
upon  an  execution  issued  on  such  judg- 
ment is  void.  Acldey  v.  Chamberlain,  16 
CaL  182. 

45.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 
ment debtor  "not  exempt  from  execu- 
tion," which  means  upon  property  not 
subject  to  forced  sale.  The  homestead  is 
not  subject  to  such  sale,  either  on  execu- 
tion or  any  other  final  process  of  the  court. 
Ih.  183. 

46.  In  this  case,  the  premises,  consist- 
ing of  a  principal  building,  with  a  barn, 
Btore-house  and  out-houses  appurtenant 
thereto,  were  held  to  be  a  homestead,  al- 
though the  principal  building  was  used  as 
a  hotel,  as  well  as  a  dwelling  for  the  fami- 


ly— it  appearing  that  the  land,  one  hun* 
dred  and  sixty  acres,  was  taken  up,  and 
said  building  originally  intended  as  a  resi- 
dence for  the  family,  and  that  the  nature 
and  extent  of  the  hotel-keeping  did  not 
interfere  with  the  general  chai*acter  of  the 
premises  as  such  dwelling,  and  that  the 
entire  premises  were  not  worth  over 
$2000.     lb.  183. 

47.  Query  :  Whether  premises  devoted 
chiefly  to  business  purposes,  though  occu- 
pied by  the  family,  can  be  claimed  as  a 
homestead?     /6.  183. 

48.  Under  the  act  of  1851,  prior  to  its 
amendment  in  1860,  mortgages  upon  the 
homestead  executed  by  the  husband  alone, 
were  not  absolutely  void,  but  were  invalid 
only  to  the  extent  required  for  the  protec- 
tion of  the  husband  and  wife  in  the  enjoy- 
ment of  their  homestead  rights.  Bowman 
V.  Norton,  16  Cal.  217. 

49.  Where,  under  the  act  of  1851,  both 
husband  and  wife  unite  in  a  conveyance  of 
the  homestead,  the  homstead  rights  are  re- 
linquished, and  persons  to  whom  the  hus- 
band alone  bad  mortgaged  the  homestead 
previous  to  such  conveyance  may  enforce 
their  mortgages  against  the  property  in 
the  hands  of  the  grantee.     lb.  218. 

50.  The  act  of  1860  materially  changes 
the  provisions  of  the  act  of  1851,  and 
rendei's  any  mortgage  hereafter  of  the 
homestead,  except  to  secure  or  pay  the 
purchase  money,  invalid  for  any  purpose 
whatever,     lb. 

51.  A  conveyance  by  the  husband  and 
wife  of  the  homestead  does  not  transfer 
the  homestead  rights.  Such  rights  may 
be  released  and  abandoned,  but  are,  in 
their  nature,  incapable  of  sale  and  trans- 
fer. The  exemption  from  forced  sale  is 
the  personal  right  of  both  husband  and 
wife,  and  the  restraint  upon  the  husband's 
alienation  is  the  personal  right  of  the  wife 
alone,  and  they  cannot  be  assigned  to 
others.     lb, 

52.  A  decree  in  insolvency,  discharging 
the  husband,  and  setting  apart  to  him  cer- 
tain premises  as  a  homestead,  does  not  dis- 
charge or  impair  the  lien  of  a  mortgage 
thereon  previously  executed  by  the  hus- 
band. The  mortgagee  has  vested  rights 
which  could  not  be  thus  divested;  nor 
was  such  the  intention  of  our  insolvent 
act.    lb. 

53.  In  this  State,  a  judgment  cannot  be- 
come a  lien  upon  the  homestead.    It  can 
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become  a  lien  only  upon  the  real  property 
of  the  judgment  debtor.     lb,  220. 


II.  Not  Existing  in  a  joint  Tena.nct. 

54.  The  statute  does  not  contemplate 
.  that  homesteads  should  be  carved  out  of 

land  held  in  joint  tenancy  or  by  tenancy  in 
common,  because  it  has  provided  no  mode 
by  which  to  separate  or  ascertain  it.  Wolf 
V.  Fleishacker,  ^  Cal.  245 ;  JReynolds  v. 
Pixle^i  6  Cal.  1 67 ;  Holden  v.  Pinney^  6 
Cal.  236 ;  GMin  v.  Jordan,  6  CaL  147 ; 
Kelleriberger  v.  Kopp,  6  Cal.  565. 

55.  As  a  husband  and  wife  may,  by 
joining  in  a  conveyance,  destroy  a  home- 
stead right  already  acquired  by  selling  the 
whole,  so  they  may  equally  destroy  it  by 
selling  an  undivided  portion  of  it.  Kd- 
lersberger  v.  Kopp,  6  Cal.  565. 


III.  Mortgage  op  a  Homestead. 

56.  Treating  the  mortgage  as  a  mere 
security  for  the  purchase  money  of  a 
homestead,  it  is  evident  that  the  debt  could 
not  be  lost  by  the  acceptance  of  a  new 
mortgage  intended  to  supply  the  old  one 
and  secure  the  same  debt.  Dillon  v. 
Bgmey  5  Cal.  457 ;  Carr  v.  CaldwelL,  10 
Cal.  385. 

57.  B  bought  premises  and  executed  a 
note  for  part  payment,  which  was  after- 
wards transferred  to  plaintiff,  who  then 
loaned  an  additional  sum,  and  took  his 
note  and  a  new  mortgage  on  the  same  lot 
and  another  lot,  and  canceled  the  first 
mortgage.  In  a  suit  to  foreclose  the  mort- 
gage, B*s  wife  intervened  and  claimed  the 
premises  as  a  homestead :  held,  that  the 
land  was  liable  fop  the  remainder  of  the 
purchase  money,  no  matter  to  what  pur- 
pose it  might  be  devoted.  Carr  v.  Cold- 
welly  10  Cal.  385 ;  Dillon  v.  Bgme,  5  Cal. 
457  ;  Birrellv.  Schie,  9  Cal.  107  ;  Swtjt 
V.  Kreemery  13  CaL  530. 

58.  Where  an  action  is  brought  to  fore- 
close a  mortgage  upon  property  claimed 
as  a  homestead,  the  wife  of  the  mortgagor 
is  a  necessary  party  to  an  adjustment  of 
the  controversy,  and  should  be  allowed  to 
intervene.     Sargent  v.  Wilson^  5  Cal.  507. 

59.  Where  a  married  man  whose  wife 


never  resided  in  this  State,  purchased  a  ki 
of  land  and  i^ded  upon  it,  which  he  then 
mortgaged,  his  wife  not  joining  therein, 
and  subsequently  his  wife  came  to  this 
State  and  resided  with  him  on  the  mort- 
gaged premises :  held,  that  the  character 
of  homestead  was  never  impressed  upon 
the  premises  until  the  actual  residence  of 
the  family  thereon,  and  therefore  the  home- 
stead exemption  cannot  be  sustained 
against  the  mortgage.  Oarg  y.  Tice,  6 
Cal.  630 ;  Bix  v.  Mc Henry y  7  CaL  91 ; 
Benedict  v.  Bunnelly  7  Cal.  246. 

60.  A  mortgage  of  the  homestead  signed 
by  the  husband  alone  is  absolutely  void 
where  its  value  does  not  exceed  $5000. 
When  the  husband  ceases  to  be  the  head 
of  the  family  the  right  to  a  homestead  also 
ceases.    Revalk  v.  Kratnery  8  Cal.  74; 

Van  Reynegom  v.  Rev€dky  8  CaL  76. 

61.  Where  A,  a  married  man,  mort^ 
gaged  the  homestead  to  B  without  the 
concurrence  of  his  wife,  and  A  and  his 
wife  subsequently  mortgaged  to  C,  and  B 
and  C  both  foreclosed  their  mortgages, 
neither  making  the  other  a  party ;  where- 
upon C  filed  a  bill  against  B,  to  set  aside 
the  decree  of  foreclosure  of  the  latter,  al- 
leging that  the  homestead  premises  did 
not  exceed  in  value  $5000 :  held,  that  C 
could  urge  the  same  objection  to  the  mort- 
gage of  B  that  A  and  his  wife  could ;  that 
B*8  decree  was  a  cloud  upon  the  title  and 
impaired  the  security,  and  that  C  was  en- 
titled to  have  it  set  aside.  Van  Reunegom 
V.  Revalk,  8  CaL  76;  Dorteg  v.  McFar- 
landy  13  Cal.  346. 

62.  Where,  afler  judgment  of  ibrecloe- 
ure  had  been  taken  in  an  action  against 
the  husband  solely  on  a  mortgage  on  the 
homestead  premises,  executed  by  him 
alone,  the  husband  and  wife  joined  in  a 
mortgage  to  a  third  party :  held,  that  the 
foreclosure  bound  no  one  as  to  the  home- 
stead, and  that  the  second  mortgage  was 
absolute  as  against  the  homestead.  Few 
Reynegom  v.  RevaUcy  8  Cal.  76. 

63.  Where  A,  who  is  a  married  man, 
is  occupying  premises  as  the  tenant  of  B, 
and  concludes  to  purchase  the  same,  and 
to  do  so  borrows  the  whole  of  the  pur- 
chase money  from  C,  and  to  secure  the 
payment  thereof  to  C,  mortgages  the 
premises  to  him,  but  the  wife  does  not 
sign  the  mortgage :  held,  that  the  home- 
stead right  was  subject  to  the  mortgage. 
Lanen  v.  Vancey  8  Cal.  274. 
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€4.  The  homestead  right  is  not  affected 
by  the  foreclosure  of  a  mortgage  signed 
bj  the  husband  alone.  Cook  ▼.  Klink,  8 
Cal.  358. 

65.  The  wife  is  a  proper  party  defend- 
ant in  a  suit  to  foreclose  a  mortgage  exe- 
cuted upon  premises  claimed  as  a  home- 
stead. If  not  made  such  a  party,  she  may 
intervene,  or,  by  permission  of  the  court, 
be  allowed  to  file  a  separate  answer,  the 
plaintiff  having  the  liberty  to  amend  his 
complaint  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate 
by  further  allegation.  Most  v.  Warner^ 
10  CaL  297. 

66.  Where  commissioners  were  appoint^ 
ed  by  the  court  to  select  and  set  apart  as 
a  homestead  a  portion  of  the  tract  of  land 
mortgaged,  such  portion  to  be  of  the  value 
of  $5000,  in  form  as  compact  as  possible, 
including  the  place  where  the  dwelling 
house  is  situated,  and  to  report  their  action 
to  the  court ;  and  the  commissioners  act- 
ing under  oath,  made  the  selection  and  the 
report  was  approved :  held,  that  the  pro- 
ceeding was  proper.     Ih.  298. 

67.  When  a  mortgage  is  given  as  se- 
CDTity  for  the  purchase  money  of  the  mort- 
gaged premises,  no  homestead  can  be 
carved  out  of  the  property  so  as  to  impair 
the  rights  of  the  mortgagee.  Montgom" 
eryv.  Tutt,  11  Cal.  193. 

68.  A  mortgage  of  the  homestead  of 
the  family  executed  by  the  husband  only 
is  void.  To  make  such  mortgage  valid 
the  wife  should  join  with  the  husband  in 
the  execution  of  it.  Lies  v.  De  Diahlar, 
12  Cal.  329. 

69.  An  order  of  the  probate  court  set- 
ting apart  property  as  a  homestead  will 
not  defeat  a  mortgage  which  has  properly 
vested  as  a  lien  upon  the  property,  where 
the  mortgagor  was  not  a  party  to  such 
proceedings.     Ih,  330. 

70.  Action  to  recover  certain  real  es- 
tate as  the  homestead  of  plaintiff.  Com- 
plaint avers  that  plaintiff  K.  alone  exe- 
cuted to  C.  his  note,  and  a  mortgage  on 
the  property  in  question  to  secure  its  pay- 
ment. C.  foreclosed,  making  K.  and  wife, 
and  also  several  persons  holding  subse- 
quent mortgages,  parties.  K.  and  wife 
made  default,  but  the  other  defendants  an- 
swered, asking  for  a  sale  of  the  property 
and  a  decree  settling  priorities,  etc  The 
eoort  ordered  a  sale  of  the  property,  and 
thaty  in  case  of  insufficiency  of  the  pro- 


ceeds to  satisfy  all  the  mortgages,  they  be 
paid  in  a  certain  order — C.'s  mortgage  be- 
ing last :  held,  that  plaintiffs  cannot  recov- 
er without  showing  that  these  subsequent 
mortgages  were  invalid  and  insufficient  to 
pass  the  title,  because  the  complaint  avers 
the  sale  to  have  been  made  under  them 
as  well  as  under  the  mortgage  to  C. 
Klink  V.  Cohen,  15  Cal.  201. 


IV.  Sale  of  a  Homestead. 

71.  A  sale  or  alienation  of  the  home* 
stead  property  without  the  signature  of 
the  wife  is  void  only  as  to  the  homestead 
value.  Any  excess  over  $5000  is  Eubr 
ject  to  the  control  of  the  husband,  and 
may  be  disposed  of  in  any  manner  by 
him.  Sargent  v.  Wilson^  5  Cal.  506 ; 
Moss  V.  Warner,  10  Cal.  298. 

72.  To  make  a  valid  sale  of  the  home- 
stead requires  the  joint  deed  of  the  hus- 
band and  wife.  The  husband  must  make 
the  contract,  and  the  wife  must  assent  to 
it  by  an  examination  separate  and  apart 
from  her  husband.  Poole  v.  Gerrard,  6 
Cal.  73;  Dorsey  v.  McFarland,  7  Cal. 
346;  Dunn  v.  Tozer,  10  Cal.  172. 

73.  Where  Uie  husband  and  wife  exe- 
cute a  conveyance  of  their  homestead, 
which  the  husband  delivers  to  the  pur- 
chaser before  the  purchase  mooej  there- 
for is  paid,  which  is  afterwards  fraudu- 
lently attached  in  a  suit  brought  by  the 
real,  though  not  the  ostensible  purchaser 
against  the  husband  alone-:  held,  that 
equity  will  compel  a  cancellation  of  the 
deed  so  obtained.  Still  v.  Saunders,  8 
Cal.  286. 

74.  Where  the  premises  are  abandoned, 
the  husband  may  then  convey  by  his  sole 
deed.     Guiod  v.  Guiod,  14  Cal.  508. 


1.  On  Execution. 

75.  A  sale  by  a  sheriff  under  execu- 
tion of  a  house  claimed  as  a  homestead 
by  the  defendant  in  execution,  and  ascer- 
tained by  appraisement  to  be  worth  over 
$5000,  should  not  be  made  until  an  exact 
appraisement  of  the  value  of  the  premises 
is  obtained,  so  that  the  sheriff  can  convey 
a  definite    fractional    undivided  interest 
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therein.     Gary  v,  Ecuterbrooh^  6  Cal.  459. 

76.  It  follows  that  a  deed  of  premises 
claimed  as  a  homestead,  given  by  the 
sheriff  to  the  purchaser  at  the  execution 
sale  for  the  excess  of  value  of  the  prem- 
ises over  $5000,  conveys  an  undefined 
and  uncertain  interest,  upon  which  the 
purchaser  cannot  maintain  an  action  for 
possession  and  mesne  profits.     76. 

77.  The  homestead  right  cannot  be 
tried  on  a  motion  to  set  aside  a  sale  under 
the  mortgage.     Cook  v.  Klink^  8  Cal.  354. 

78.  No  damage  can  result  from  a  sale 
of  the  homestead  by  a  sheriff  under  an 
execution  against  the  husband  alone.  If 
the  property  was  a  homestead,  the  sheriff's 
deed  conveyed  nothing.  KendaU  v.  Clark, 
10  Cal.  18. 


V.  Abandonment  of  a  Homestead. 

79.  It  is  the  duty  of  the  wife  to  live  taith 
the  husband,  and  her  removal  taith  him 

from  the  homestead  is  no  ahandoment  as 
will  prevent  a  recovery  thereof  Taylor  v» 
Hargous,  4  Cal.  273  ;  RevaUc  v.  Kraemer, 
8  Cal.  71 ;  Holden  v.  Finney,  6  Cal.  236; 
Dunn  V.  Tozer,  10  Cal.  171 ;  Moss  v.  War- 
ner, 10  Cal.  297 ;  overruled  in  Gee  v. 
Moore,  14  Cal.  478;  Guiod  v.  Guiod^  14 
Cal.  507  ;  Harper  v.  Forbes,  1 5  Cal.  204. 

80.  The  fact  that  both  husband  and 
wife  were  anxious  and  willing  to  sell  the 
homestead  for  the  reasons  stated,  and  re-r 
pcated  efforts  were  made  by  the  husband 
to  accomplish  this  purpose,  does  not  show 
an  intention  to  abandon,  but  to  sell  their 
homestead.     Dunn  v.  Tozer,  10  Cal.  171. 

81.  Abandonment  and  adultery  on  the 
part  of  the  wife  will  not  divest  the  home- 
stead of  its  character  as  such,  nor  will  it 
defeat  or  impair  her  right  to  it  as  a  home- 
stead.    Lies  V.  De  Diablar,  12  Cal.  330. 

82.  The  appropriation  of  premises  as  a 
homestead  gives  the  wife  a  right  to  insist 
that  their  character  as  a  homestead  shall 
continue  until  she  consents  to  their  alien- 
ation, or  another  homestead  is  provided, 
or  they  are  otherwise  abandoned.  Gee  v. 
Moore,  14  Cal.  478. 

83.  If  the  premises  in  controversy  were 
in  fact  abandoned,  with  no  intention  on 
the  part  of  the  head  of  the  family  to  re- 
occupy  them  as  a  homestead  at  the  date  of 
the  conveyaacey  the  entire  estate  passed 


to  the  grantee  absolutely ;  but  if  not  thus 
abandoned — ^if  the  removal  were  tempo- 
rary in  its  nature,  made  for  a  specific  pur- 
pose, for  the  repair  or  reconstruction  of 
the  building,  which  had  fallen — the  prem- 
ises remained  subject  to  his  right  to  claim 
their  enjoyment  and  use  as  such  home- 
stead. Guiod  V.  Guiod,  14  CaL  507; 
Bowman  v.  Norton,  16  Cal.  218. 

84.  As  by  the  husband's  act  the  prem- 
ises were  originally  impressed  with  the 
character  of  a  homestead,  so  by  his  act 
they  may  be  abandoned  as  such.  The 
wife,  from  the  nature  of  her  dependent  re- 
lation to  her  husband — a  relation  not  only 
essential  to  the  peace  and  happiness  of  the 
family  itself,  but  to  the  well  being  of  so- 
ciety— ^must  abide  the  consequences  of 
such  abandonment.  Guiod  v.  Guiod,  14 
Cal.  507 ;  Harper  v.  Forbes,  15  CaL  204; 
Broadus  v.  Nelson,  16  Cal.  81. 

85.  A  complaint  by  husband  and  wife 
to  recover  the  homestead  conveyed  away 
by  deed  of  the  husband  alone,  must  aver 
either  that  the  premises  were  occupied  as 
a  homestead  at  the  date  of  the  convey- 
ance, or  that  they  had  not  been  abandoned 
previously.  Harper  v.  Forbes,  15  CaL 
203. 

86.  To  rebut  the  presumption  of  aban- 
donment in  «uch  case,  it  must  be  shown 
that  the  removal  was  temporary,  made  for 
the  specific  purpose,  with  the  intention  of 
reoccupying  the  premises.     lb.  204. 


»^^^«^»»^^K^^»<^^<^^^^^^^^^^^^» 


HOSPITAL. 

1.  Where  the  charter  of  a  hospital  was 
repealed  and  a  charter  granted  to  the  new 
one,  and  the  ofiicers  of  the  former  were 
directed  to  deliver  to  the  trustees  of  the 
latter  ^^all  property,  real  and  personal^ 
held  by  them  in  trust  and  for  the  old  in- 
stitution*, and  that  the  latter  pay  out  of  the 
funds  in  its  hands  all  the  debts  owing  by 
the  old  one" :  held,  that  the  new  corpora* 
tion  was  bound  to  pay  all  such  debts  with- 
out regard  to  the  sufficiency  of  the  fund 
derived  from  the  corporation.  Johnson  ▼. 
Suite  Marine  Hospital,  2  Cal.  319. 

2.  In  a  suit  by  a  physician  agmnst  a 
oounty,  on  a  contract  for  his  servioes  fiv 
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one  year  as  examining  physician  of  the 
hospital,  the  ohjection  that  he  is  not  a 
graduate  of  a  legally  constituted  medical 
institute,  if  good  at  all,  cannot  be  taken 
by  demurrer,  unless  it  distinctly  present 
the  objection.  Mc  Daniel  v.  Tuba  County, 
14  CaL  445. 


HUSBAND  AND  WIFE. 

I.  In  general. 
II.  Righte  of  the  Wife. 
1.  Ab  Sole  Trader. 

III.  Rights  of  the  Hnsband. 

IV.  Deed  of  Separation. 


In  general. 

1.  Our  statute  has  done  away  with  the 
common  law  right  of  dower,  and  substi- 
tuted in  place  of  it  a  half  interest  in  the 
common  property,  of  which  the  husband 
and  wife  are  jointly  seized  during  cover- 
ture, with  a  half  interest  remaining  over 
to  the  wife,  subject  only  to  the  husband's 
disposal  during  their  joint  lives,  whether 
the  wife  resides  in  the  State  or  not. 
Beard  v.  Knox,  6  CaL  256 ;  Scott  v.  Ward, 
13  Cal.  4G9. 

2.  In  an  action  for  divorce,  the  deser- 
tion of  the  husband  entitles  the  wife  to 
her  own  domicil  for  the  purposes  of  main- 
taining the  action.  Moffatt  v.  Moffait,  5 
Cal.  281. 

3.  In  an  action  for  divorce  and  a  parti- 
tion of  the  property  acquired  during  cov- 
jerture,  the  district  court  alone  has  juris- 
diction and  in  an  unlimited  amount,  and 
can  also  provide  for  the  support  of  the 
wife  and  child.  Detiprez  v.  Deuprez,  5 
Cal.  388. 

4.  Where  suit  is  brought  in  the  name 
of  husband  and  wife,  and  no  objection  is 
made  to  the  joinder  of  the  wife,  and  judg- 
ment is  obtained,  and  afterward  defend- 
ant executes  an  undertaking  on  appeal  to 
the  husband  and  wife,  and  suit  is  after- 
ward brought  on  the  undertaking  in  the 
name  of  the  husband  and  wife  ;  held,  that 
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the  defendants  are  concluded  by  the  acts 
of  the  appellant,  and  tliat  the  wife  is  prop- 
erly joined  in  the  suit  on  the  undertaking. 
Tissot  V.  Darling,  9  Cal.  285. 

5.  An  action  brought  by  husband  and 
wife  against  a  steamer  for  breach  of  a  con- 
tract to  carry  the  wife  to  New  York  via 
Nicaragua,  the  alleged  breach  consisting 
in  carrying  the  wife  to  Panama  and  caus- 
ing her  detention  there  and  consequent 
illness  and  other  injuries,  though  based  on 
a  contract,  sounds  in  tort,  and  the  wife  is  a 
proper    and     necessary     party    plaintiff. 

Warner  v.  Steamer  Uncle  Sam,  9  Cal.  729. 

6.  Willful  desertion  of  th*e  other  by 
either  party  for  the  period  of  two  years  is 
ground  for  a  divorce  under  the  statute; 
and  desertion  for  a  less  period  is  not  suffi- 
cient to  bar  a  decree.  Conant  y.  Conanty 
10  Cal.  256, 

7.  An  action  at  law  which  prays  for  a 
judgment  against  the  party  who  executed 
the  note  sued  upon  may  be  joined  with  an 
equitable  demand  to  foreclose  a  mortgage 
given  by  that  party  and  his  wife  to  secure 
the  payment  of  the  note.  Rollins  v. 
Forbes,  10  Cal.  300 ;  Rowe  v.  Table  Moun- 
tain Water  Co,,  10  Cal.  444;  Rowland  y. 
Lieby,  14  Cal.  157. 

8.  The  statute  does  not  affect  property 
after  acquired  in  this  8tjitc,  if  acquired 
by  a  husband  or  wife  whose  marriage  oc- 
curred elsewhere,  unless  they  "resided 
and  acquired  the  property  herein."  Dye 
V.  Dye,  1 1  Cal.  1 67. 

9.  The  reasonable  presumption  which 
attends  the  possession  of  property  by  either 
spouse  during  the  existence  of  the  com- 
munity can  only  be  overcome  by  clear 
and  certain  proof  that  it  was  owned  by  the 
claimant  after  mairiage,  or  acquired  after- 
ward in  one  of  the  particular  ways  speci- 
fied in  the  statutes,  and  that  it  is  property 
taken  in  exchange  for  or  in  the  invest- 
ment, or  as  the  price  of  the  property  so 
originally  owned  or  acquired.  Metier  v. 
Kinzer,  12  Cal.  253 ;  Tryon  v.  Sutton,  13 
Cal.  493. 

10.  The  joining  of  the  husband  in  the 
conveyance  of  a  wife  of  her  separate  es- 
tate is  not  for  the  purpose  of  passing  title, 
for  he  has  none  to  convey.  It  is  only  a 
precaution  against  imposition,  or  to  afford 
her  his  protection,  or  similar  reasons  of 
policy,  or  to  evidence  his  renunciation  of 
the  right  to  manage  or  control  it.  Jn- 
goldsby  v.  Juan,  12  Cal.  57  G. 
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11.  A  deed  by  a  husband  of  his  sepa- 
rate real  estate  to  a  trustee  for  the  benefit 
of  his  wife,  whether  executed  in  compli- 
ance with  an  antenuptial  contract,  or  by 
way  of  settlement  upon  his  wife,  uidepend- 
ent  of  any  previous  contract,  the  husband 
being  at  the  time  free  from  debts  and  lia- 
bilities, is  valid.  Barker  v.  Koneman,  13 
Cal.  10. 

12.  The  law  allows,  and  even  regards 
with  favor,  provisions  made  by  the  hus- 
band when  in  solvent  circumstances  for 
his  wife  and  family  against  the  possible 
misfortunes  of  a  future  day,  by  setting 
apart  a  portion  of  his  property  for  their 
benefit.     lb.  11. 

13.  Where  husband  and  wife  execute 
a  note  and  mortgage,  the  note  is  good  as 
to  the  husband,  even  if  void  as  to  the  wife, 
and  the  property  is  bound  by  the  mort- 
gage, independent  of  the  note  of  the  wife. 
Pfeiffer  v.  Beihn,  13  Cal.  649. 

14.  Where  plaintiffs  obtained  a  decree 
in  a  foreclosure  suit  against  husband  and 
wife,  the  mortgage  being  executed  by  them 
and  the  decree  being  in  the  usual  form  for 
the  amount  due,  sale  of  the  premises,  ap- 
plication of  the  proceeds  and  execution 
against  the  property  of  the  husband  for 
any  deficiency  ;  and  after  the  entry  of  the 
decree  the  husband  died:  held,  that  the 
plaintiffs  were  entitled  to  an  order  of  sale 
upon  the  decree,  notwithstanding  the  death 
of  the  husiband,  but  not  to  execution  for 
any  deficiency.  Cotcell  v.  Buckelew,  14 
Cal.  641. 

15.  The  refusal  of  the  wife  to  accom- 
pany her  husband  on  a  change  of  residence, 
followed  by  actual  cessation  of  matrimo- 
nial cohabitation,  and  unattended  by  any 
excusing  or  explanatory  circumstances,  is 
evidence  of  desertion,  and  authorizes  a 
divorce.  Hardenhurgh  y,  /Iardenburg?i,l4c 
Cal.  656. 

16.  Desertion  consists  of  an  actual  ces- 
sation of  matrimonial  cohabitation  between 
the  parties,  coupled  with  the  intent  to 
desert  in  the  mind  of  the  offending  party. 
lb.  657. 
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17.  Where  the  grantee  was  a  married 
woman,  her  capacity  to  take  a  concession 
of  public  lands  is  a  question  for  the  alcalde 
in  the  performance  of  his  official  duties  to 


determine,  and  her  incapacity  must  be 
established  by  the  adverse  party.  Bey- 
nolds  V.  West,  1  Cal.  328. 

18.  Where  it  appeared  that  the  peti- 
tioner's husband  was  the  owner  of  two 
fifty  vara  lots  at  the  time  the  eoBcession 
was  made  to  her:  held,  that  it  would  be 
presumed  that  the  act  of  the  alcalde,  in 
making  the  grant,  was  in  conformity  with 
law,  until  it  should  be  shown  that  peti- 
tioner's husband  had  received  the  lots 
which  he  had  held  as  a  concession  of  pub- 
lic lands,  and  not  by  purchase  from  an  in- 
dividual,    lb. 

19.  By  the  Mexican  law,  the  wife  dur- 
ing the  continuance  of  the  marriage  has  a 
revocable  and  feigned  dominion  in,  and 
possesion  of  one-half  the  property  jointly 
acquired  by  her  and  her  husband ;  but 
the  husband  is  the  real  and  veritable 
owner,  and  has  the  irrevocable  dominion 
in  all  the  gananciales,  and  may  sell  and 
dispose  of  the  same.  Panaud  v.  Jones^  1 
Cal.  515. 

20.  The  code  gives  to  a  married  wo- 
man the  right  to  sue  without  her  husband, 
in  an  action  concerning  her  separate  es- 
tate.    Snyder  v.  Wehb,  3  Cal.  86. 

21.  Property  owned  by  the  wife  before 
maiTiage,  and  that  acquired  afterwards 
by  gift,  bequest,  devise  or  descent,  shall 
be  her  separate  propei*ty,  and  the  rents  and 
profits  of  the  separate  property  are  de- 
clared to  be  common  property.     lb, 

22.  The  statute  confers  on  the  pailies 
before  marriage  an  unlimited  right  to 
make  whatever  stipulation  they  may  agree 
upon  in  respect  to  property,  and  this  is  not 
confined  to  propeily  in  esse,  but  contem- 
plates property  to  be  acquired,  and  the 
rents  and  profits  of  the  present  estate. 
lb.  87. 

23.  It  does  not  dispense  with  the  inter- 
position of  trustees  to  protect  the  wife,  ex- 
ce[)t  with  respect  to  the  property  specified 
in  the  act.  In  all  other  respects  the  com- 
mon law  remains  unaltered,  and  the  wife 
may  resort  to  trustees  for  all  purposes  of 
security.     lb. 

24.  If  the  husband  should  take  tlie  rents 
and  profits  he  will  be  held  to  account  for 
her  benefit^  and  to  the  same  extent  as  if 
he  had  undertaken  a  specific  trust.  lb.  88. 

25.  The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts,  is 
not  altered  by  the  statute,  unless  in  respect 
to  the  .property  specified  by  it,  and  she 
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cannot  bring  suit  in  her  own  name  upon 
a  contract  which  ehe  is  not  authorized  bj 
statute  to  make.     Ih, 

26.  The  code  permits  the  wife  to  sue 
alone  when  the  action  is  between  herself 
and  her  husband,  and  takes  away  the  neces- 
gity  of  suin^  by  prochein  ami.  It  is  a 
remedial  statute,  and  must  be  beneficially 
construed.  Kashaw  v.  Kashaw,  3  Cal. 
321. 

27.  Where  a  wife  claims  property  as 
her  separate  estate,  it  must  be  shown  to 
have  been  conveyed  to  her  before  mar- 
riage, and  if  afterwards,  it  must  have  been 
by  gifl,  devise  or  descent.  Bessie  v. 
£arUj  4  Cal.  200. 

28.  A  femme  covert  cannot  contract  un- 
der the  laws  of  this  State.  Jiowe  v. 
KohUy  4  Cal.  285;  Luning  v.  Brady ^  10 
Cal.  267. 

29.  Courts  of  equity  will  enforce  the 
stipulations  of  a  deed  of  separation  when- 
ever it  affects  rights  to  property  or  income, 
and  sometimes,  where  the  jurisdiction  has 
attached  on  account  of  questions  relating 
to  property,  it  will  even  lend  its  aid,  col- 
laterally, to  enforce  the  stipulation  for  a 
separation.     Joyce  v.  Joyce,  5  Cal.  164. 

30.  The  interest  of  the  wife  in  the  com- 
mon property  is  a  present,  definite  and 
certain  interest,  which  becomes  absolute 
at  the  death  of  the  husband.  Beard  v. 
Knox,  5  Cal.  256. 

31.  Taking  a  legacy  by  a  wife,  under 
the  will  of  the  husband,  will  not  prevent 
her  from  contesting  the  validity  of  the 
will,  so  far  as  it  disposes  of  the  half  inter- 
est in  the  common  property  to  others ;  she 
is  entitled  to  her  own  share  and  to  the 
legacy  out  of  the  share  of  her  husband. 
Ih.  257. 

32.  The  desertion  of  the  husband  enti- 
tles the  wife  to  her  own  domicil.  Moffal 
V.  Moffat,  5  Cal.  281. 

33.  A  wife  may  defend  for  her  own 
right,  as  well  when  sued  jointly  with  her 
husband,  as  if  the  trial  were  separate ;  her 
defense,  if  a  special  one,  could  come  in  in 
either  case.  Deuprez  v.  Deuprez,  5  Cal. 
888. 

34.  A  married  woman  has  no  right  to 
make  a  contract,  and  a  promissory  note 
executed  by  her  is  void,  unless  it  is  a  well 
defined  exception  of  the  law.  Simpers  v. 
Sloan,  5  CaL  458 ;  Poole  v.  Gerrard,  6 
CaL72. 

35.  By  the  Mexican  law,  all  property 


acquired  during  the  marriage  was  com- 
mon property,  and  the  wife  could  neither 
be  bound  as  secnrity  for  her  husband,  nor 
liable  as  a  joint  contractor,  except  where 
it  was  shown  that  the  contract  was  advan- 
tageous to  the  wife.  Barnes  v.  Ctzstro,  5 
Cal.  110. 

36.  To  establish  that  a  contract  is  ad- 
vantageous to  the  wife,  means  that  it  ac- 
crued to  the  benefit  of  her  separate  estate, 
and  where  she  survives  her  husband  she 
is  liable  for  one-half  the  community  debts 
by  the  Mexican  law,  if  there  is  no  com- 
mon property  and  the  community  is  in- 
solvent    lb.  111. 

37.  The  objection  that  the  wife  is  im- 
properly joined  in  an  action  as  party 
plaintiff  should  be  taken  advantage  of  as 
demurrer,  and  comes  too  late  on  appeal. 
Ttssot  V.  Throckmorton,  6  Cal.  473. 

38.  Where  a  femme  sole  becomes  the 
owner  of  shares  of  stock  in  a  company, 
and  afterwards  marries,  and  after  mar- 
riage the  husband  and  wife  execute  an 
endorsement  on  the  certificate  of  stock, 
purporting  to  sell  the  same  to  A.  without 
any  privy  examination  of  the  wife,  and 
there  being  at  the  time  no  inventory  of  the 
separate  property  of  the  wife  on  record : 
held,  that  such  sale  was  void  as  against  a 
subsequent  purchaser,  under  an  instru- 
ment duly  signed  and  acknowledged. 
Selover  v.  American  Russian  Comm.  Co., 
7  Cal.  270. 

39.  The  capacity  of  the  wife  to  hold 
separate  property  is  created  by  the  consti- 
tution, and  her  title  thereto  depends  upon 
the  mode  of  acquisition,  and  vests  before 
the  inventory  can  be  filed.     lb.  271. 

40.  Under  the  statute,  the  sale  of  the 
separate  property  of  the  wife,  whether  real 
or  personal,  must  be  in  writing,  signed  and 
acknowledged  in  the  manner  pointed  out 
by  the  statute,  or  it  is  void.     lb.  273. 

41.  A  married  woman  can  to  some  ex- 
tent avoid  the  inconvenience  of  the  privy 
examination,  in  the  sale  of  articles  of  per- 
sonal property,  by  executing  a  power  of 
attorney.     lb.  274. 

42.  From  the  position  that  the  capacity 
of  the  wife  as  to  her  separate  property  is 
equal  to  that  of  the  husband  as  to  his  sep- 
arate property,  grave  doubts  exist  as  to 
the  validity  of  some  of  the  provisions  of 
our  statute.     lb, 

43.  Defective  deeds  and  acknowledge 
ments  of  married  women  cannot  be  re- 
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fonned  in  chancery.  Selover  v.  American 
Russian  Com.  Co.^  7  Cal.  275  ;  Barrett 
V.'  Tewkshwy,  9  Cal.  15. 

44.  The  acknowledgment  is  a  necessary 
part  of  a  conveyance  of  the  real  estate  of 
a  married  woman.  Selover  v.  American 
Hussion  Com.  Co.,  7  Cal.  275 ;  Kendall 
V.  MiUer.  9  Cal.  592. 

45.  In  this  State  the  wife  can  appear 
in  and  defend  an  action  separately  from 
her  husband.  To  enable  her  to  do  so  she 
must  possess,  as  defendant,  all  the  rights 
of  a  femme  sole,  and  be  able  to  make  as 
binding  admissions  in  writing  in  the  action 
as  other  parties.  Alderson  v.  Bell,  9  Cal. 
321.      . 

46.  A  justice  of  the  peace  cannot  take 
and  certify  the  acknowledgment  of  a  mar- 
ried woman.  It  must  be  done  by  a  justice 
of  the  supreme  court,  judge  of  a  district 
court,  county  judge  or  notary  public. 
KendaU  v.  Miller,  9  Cal.  592. 

47.  A  sheriff  may  be  enjoined  from 
selling  real  property  belonging  fo  the  wife, 
under  an  execution  against  the  husband. 
Alverson  w.  Jones,  10  Cal.  12. 

48.  By  the  common  law,  a  married  wo- 
man cannot  bind  herself  by  contract,  and 
the  statute  of  this  State  has  not  changed 
the  law  in  this  respect,  except  in  certain 
particular  catcs.  Luning  v.  Brady,  10 
Cal.  267. 

49.  An  arrangement  with  a  tenant,  a 
married  woman,  is  void,  as  she  has  no  ca- 
pacity to  contract,  and  any  agreement  on 
the  part  of  plaintiff  to  accept  her  as  pur- 
chaser and  release  a  third  party  is  void 
for  want  of  consideration.  Shaver  v.  Bear 
River  and  Auburn  W.  Sf  M.  Co.,  10  Cal. 
401. 

50.  The  certificate  of  the  acknowledge- 
ment of  a  married  woman  to  a  deed  must 
state  that  the  contents  of  the  deed  were 
explained  to  her,  otherwise  it  is  defective 
and  will  not  pass  her  interest  in  the  es- 
tate.    Pease  v.  Barbiers,  10  Cal.  440. 

51.  Under  our  law,  no  presumption  of 
knowledge  on  the  part  of  a  married  wo- 
man of  the  contents  of  a  deed  arises  from 
the  fact  of  executing  it.     lb. 

52.  M.,  a  married  woman,  had  a  sum  of 
money  left  her  by  bequest  during  covert- 
ure. She  and  her  husband  joined  in  a 
power  of  attorney  to  O.,  authorizing  him 
to  demand  and  receipt  for  the  money.  O. 
received  the  money  under  said  power,  and 
then  the  husband  of  M.  died.     M.  brought 


suit  against  O.  for  the  money.  O.  set  up 
as  a  defense :  1.  That  the  money  was  col- 
lected for  the  husband,  and  a  settlement 
and  discharge  since  his  death  with  his  ad- 
ministrator. 2.  Money  advanced  from 
time  to  time  to  the  husband  during  his 
lifetime,  with  the  knowledge  of  M. :  held, 
that  the  money  was  the  separate  property 
of  M.,  and  when  O.  received  it  he  received 
it  as  the  trustee  of  M.,  and  that  it  could 
not  be  charged  with  money  advanced  to 
the  husband;  nor  could  the  settlement 
with  the  administrator  have  any  effect  on 
M.*8  right.  Dickinson  v.  Owen,  11  Cal. 
75. 

53.  In  an  action  for  the  division  of  the 
common  property  of  husband  and  wife 
after  a  decree  of  divorce,  the  former  plaint- 
iff, to  bring  herself  within  the  provisions 
of  the  act  "  defining  the  rights  of  husband 
and  wife,"  must  aflirmatively  state  such 
facts  as  give  her  the  right  to  the  property 
under  the  act.     Dye  v.  Dye,  11  Cal.  167. 

54.  The  law,  knowing  the  necessity  of 
strictly  guarding  the  wife  from  the  influ- 
ence of  the  husband  as  indis[>ensable  to 
the  existence  of  such  a  thing  as  a  sepa- 
rate estate,  or  a  right  of  property  in  her, 
has  by  a  uniform  and  consistent  policy 
thrown  a  safeguard  around  the  acts  of  dis- 
position of  such  estate,  and  exacted  a  strict 
respect  to  them.  Bours  v.  Zachariah,  1 1 
Cal.  291. 

55.  An  affidavit  which  avers  that  aflB- 
ant,  on  the  day  named,  "  served  the  sum- 
mons in  this  action  upon  the  defendant, 
Mary  B.  McMillan,  at  her  residence  in  the 
city  of  San  Francisco,  by  delivering  and 
leaving  with  her  a  copy  thereof,  attached 
to  a  copy  of  the  amended  complaint  filed 
in  this  action,"  is  insufiicient.  McMillan 
v.  Reynolds,  11  Cal.  378. 

56.  Where  judgment  of  foreclosure  was 
obtained  on  such  service,  and  the  premises 
sold  under  the  judgment  to  a  party  who 
was  at  the  time  of  such  purchase  cogniz- 
ant of  the  fact  of  such  defective  service, 
and  also  that  the  defendant  was  a  married 
woman,  and  where  the  defendant  has  a 
valid  defense  to  such  action,  the  judgment 
will  be  set  aside,     lb.  378. 

57.  The  law  will  not  support  a  volun- 
tary disposition  of  the  common  property, 
or  any  portion  of  it,  with  the  view  of  de- 
feating any  claims  of  the  wife.  Smith  v. 
Smith,  12  Cal.  226. 

58.  Abandonment  and  adultery  on  the 
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part  of  the  wife  will  not  divest  the  home- 
stead of  its  character  as  such,  nor  will  it 
defeat  or  impair  her  right  to  it  as  a  home- 
stead.    Ues  V.  De  IHablar,  12   Cal.  380. 

59.  A  deed  properly  executed  and  ac- 
knowledged by  the  wife  of  her  separate 
property,  with  the  assent  of  her  husband 
underwritten,  not  under  seal,  but  properly 
acknowledged,  is  sufficient  to  pass  the  title. 
Ingoldshy  v.  Juauy  12  Cal.  575. 

60.  The  words  "  undue  influence  "  be- 
ing omitted  in  the  acknowledgement  of 
the  wife  does  not  render  it  invalid.  Croode 
V.  Smithy  13  Cal.  83. 

61.  A  justice  of  the  peace  can  take  the 
acknowledgement  of  the  wife  to  a  deed  of 
the  homestead.  Goode  v.  Smithy  13  Cal. 
84.    See  Kendall  v.  Mller,  9  Cal.  952. 

62.  A  woman,  to  be  marriageable,  must 
at  the  time  be  able  to  bear  children  to  her 
husband,  and  a  representation  to  this  ef- 
fect is  implied  in  the  very  nature  of  the 
contract     Baker  v.  Baker,  13  Cal.  103. 

63.  A  woman  who  has  been  pregnant 
over  four  months  by  a  stranger  is  not  at 
the  time  in  a  condition  to  bear  children  to 
her  husband,  and  the  representation  in  this 
instance  was  false  and  fraudulent     lb. 

64.  The  wife  cannot  convey  her  sepa- 
rate estate,  acquired  before  the  act  of 
1850,  whether  legal  or  equitable,  except 
by  the  joint  deed  of  herself  and  husband. 
Morrison  v.  Wilson,  13  Cal.  497. 

65.  The  doctrine  of  estoppel  in  pais  has 
no  application  to  the  estates  of  married 
women.     lb. 

66.  A  conveyance  by  a  femme  covert, 
not  executed  according  to  the  forms  pre- 
scribed by  statute,  is  invalid.     lb.  498. 

67.  The  title  of  a  married  woman  can- 
not be  divested  by  an  estoppel  based  upon 
the  fact  of  her  taking  possession  under  a 
bad  title.     lb. 

68.  A  deed  to  a  married  woman  is  pri- 
ma facie  valid,  and  where  it  recites  that 
the  consideration  is  paid  by  another,  for 
her  exclusive  benefit,  the  deed  prima  facie 
creates  a  separate  estate  for  her.  lb. 
500. 

69.  Where  the  jury  and  court  are  satis- 
fied that  the  wife  understood  English  at 
the  time  of  executing  and  acknowledging 
a  note  and  mortgage  upon  the  homestead, 
there  was  no  necessity  for  an  interpreter 
to  explain  the  contents  of  the  mortgage. 
Pfeiffer  v.  Biehn,  13  Cal.  649. 

70.  In  a  suit  by  a  female  against  two 


partners  in  a  ranch  for  services  as  servant 
to  the  firm,  under  an  implied  contract,  as 
on  a  quantum  meruit,  proof  that  plaintiff 
is  the  wife  of  one  defendant  is  good  under 
the  general  issue,  as  showing  that  there 
was  no  implied  contract  to  pay  for  the 
service.     Angido  v.  Sunol,  14  Cal.  402. 

71.  From  domestic  service  rendered  in 
such  case  by  the  wife  of  one  partner,  all 
living  in  the  same  house,  the  law  does  not 
imply  a  contract  to  pay  for  the  services. 
lb. 

72.  Where  a  wife  makes  a  contract 
with  her  husband  by  which  she  gives  him 
money,  her  separate  property,  for  steam- 
boat stock  owned  by  him :  held,  that  as- 
suming the  contract  to  be  void,  because 
made  between  husband  and  wife,  the  hus- 
band is  in  the  position  of  having  taken 
his  wife's  money  without  her  assent  and 
converted  it  into  stock,  and  that  thereby 
he  becomes  her  trustee ;  than  she  can  fol- 
low the  money  into  whatever  property  it 
goes ;  that  being  in  possession  of  the  stock, 
she  can  hold  it  until  fully  indemnified,  and 
that  his  creditors  cannot  reach  it.  George 
v.  Bansom,  14  Cal.  660. 

73.  L.  conveys  real  property  by  deed 
to  the  wife  of  M.  for  $4,000,  which  sum 
is  recited  in  the  deed  as  the  consideration. 
Subsequently,  M.  and  wife  convey,  by 
their  joint  deed,  the  property  to  plaintiff, 
for  the  consideration  recited  therein  of 
$9,500.  This  deed  was  acknowledged  by 
both  husband  and  wife,  and  of  the  ac- 
knowledgment two  certificates  were  en- 
dorsed by  the  notary,  both  of  which  were 
sufiicient  in  form  as  to  the  acknowledg- 
ment of  the  husband,  but  only  one  of  them 
was  sufficient  as  to  the  acknowledgment 
of  the  wife ;  the  other  was  defective.  The 
deed  was  recorded  with  the  defective  cer- 
tificate, the  other  being  omitted.  Later 
still,  defendants,  H.  &  H.,  recovered  judg- 
ment against  M.,  which  was  duly  docket- 
<^d  and  became,  from  the  time  of  its  dock- 
eting, a  lien  on  his  property  in  the  county 
in  which  was  situated  the  property  em- 
braced in  the  deed  from  L.  to  M.  and 
wife.  Upon  this  judgment  execution  was 
issued,  placed  in  the  hands  of  the  sheriff, 
who  levied  it  on  the  property  in  said  deed 
and  advertised  for  sale  all  the  right,  title 
and  interest  which  M.  had  therein  at  the 
time  said  judgment  became  a  lien,  etc. 
Plaintiff  files  his  bill  to  enjoin  this  sale : 
held,  that  an  injunction   lies;   that  the 
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property  acquired  under  the  deed  from  L. 
to  the  wife  of  M.  became  community  prop- 
erty, and  as  such  was  subject  to  the  abso- 
lute disposal  of  the  husband,  and  passed 
in  full  title  to  plaintiff  under  the  deed  to 
him.     Pixley  v.  Ifuggins,  Id  Cal.  121. 

74.  Held,  further,  that  the  fact  that  the 
deed  from  L.  was  taken  in  the  name  of 
the  wife  alone  created  no  inference  that 
the  property  was  her  separate  property, 
the  deed  having  been  made  on  a  purchase ; 
that  the  fact  of  purchajse  excludes  the  sup- 
position of  acquisition  by  gift,  bequest,  de- 
vise or  descent,  and  that  in  the  absenc;^ 
of  proof  that  the  property  was  purchased 
with  the  separate  funds  of  the  wife,  the 
presumption  that  it  is  community  property 
is  absolute  and  conclusive ;  that  the  hus- 
band could  sell  the  property  by  his  sole 
deed,  without  the  concurrence  or  consent 
of  his  wife,  and  that  the  fact  that  the  deed 
was  recorded  with  the  defective  certificate 
of  her  acknowledgement  was  immaterial, 
and  that  her  signature  was  unnecessary 
and  added  nothing  to  the  validity  or  com- 
pleteness of  the  transfer  to  plaintiff.     lb. 

75.  In  an  action  by  the  wife  for  money, 
which,  when  recovered,  will  be  her  sepa- 
rate property,  subject  to  the  management 
and  control  of  the  husband,  he  is  properly 
joined  with  her  as  plaintiff.  Van  Maren 
V.  Johnson,  15  Cal.  310. 

76.  In  the  exceptional  cases  mentioned 
in  section  seven  of  the  practice  act,  the 
statute  is  obligatory  on  the  wife  to  sue  or 
defend  alone ;  it  confers  only  a  privilege 
which  in  many  cases  it  may  be  important 
for  her  to  assert  for  the  protection  of  her 
interests,  and  in  the  exercise  of  which  the 
fullest  liberty  should  be  accorded  her. 
When  the  action  concerns  her  separate 
property,  and  is  not  between  herself  and 
husband,  she  may  sue  with  or  without 
him.     lb.  311. 

77.  Where  suit  is  brought  against  a  fe- 
male who  subsequently  marries,  her  hu»- 
band  must  be  made  codefendant.  But 
this  should  be  done  and  an  averment  of 
the  marriage  be  made  by  a  supplemental 
complaint,  and  not  by  an  amendment  to 
the  Original.     lb. 

78.  If  the  husband  be  made  a  party  at 
the  trial  upon  suggestion  of  the  marriage 
in  open  court  with  the  consent  of  all  par- 
ties, by  an  order  of  the  court,  and  the 
complaint  is  then  and  there  amended  by 
simply  inserting  the  names  of  the  husband 


and  wife  in  place  of  the  female  defendant 
alone,  and  they  then  file  an  answer,  it  can- 
not be  for  the  first  time  objected  in  the 
supreme  court  that  a  supplemental  e<Mn- 
plaint  should  have  been  filed.     /&. 

79.  Nor  is  it  any  objection  in  such  case 
that,  afler  the  amendment  of  the  com- 
plaint, the  suit  was  against  defendants 
jointly,  while  the  evidence  failed  to  show 
any  cause  of  action  against  the  husband. 
The  action  being  for  services  rendered 
the  defendant,  wife,  previous  to  her  nuir- 
riage,  the  liability  of  the  common  property 
of  defendants  and  the  necessity  of  making 
the  husband  a  party  arise  from  the  sub- 
sequent marriage ;  and  as  the  orders  and 
proceedings  of  the  court,  however  infor- 
mal and  irregular,  show  the  true  facts  of 
the  case,  the  judgment  will  be  a  bar  to  any 
future  action  against  the  defendants  for 
the  same  cause.    lb. 

80.  Facts  which  occur  subsequent  to 
the  filing  of  the  original  complaint,  and 
which  change  the  liabilities  of  the  defend- 
ants, and  in  consequence  the  character  of 
the  judgment  which  is  sought,  cannot  be 
incorporated  into  the  original  complaint 
by  an  amendment,  without  presenting 
averments  inconsistent  with  the  date  of 
the  commencement  of  the  action.     Ih.' 

81.  In  suit  against  husband  and  wife 
for  services  rendered  by  plaintiff  to  the 
wife  before  her  marriage,  judgment  may 
be  entered  against  both  defendants,  with 
a  direction  that  it  be  enforced  only  against 
the,  separate  property  of  the  wife  and  the 
common  property  of  both.     lb. 

82.  The  title  of  the  common  pn^rtj 
is  in  the  husband,  and  he  can  dispose  iS 
the  same  absolutely,  as  if  it  were  his  own 
separate  property.  The  interest  of  the 
wife  is  a  mere  expectancy,  like  the  inter* 
est  which  an  heir  may  possess  in  the  prop- 
erty of  his  ancestor.     lb. 

83.  The  common  law  constitutes  the 
basis  of  our  jurisprudence,  and  rights  and 
liabilities  must  be  determined  in  accord- 
ance with  its  principles,  except  so  far  as 
they  are  modified  by  statute.     lb.  312. 

84.  By  the  common  law,  the  husband, 
during  coverture,  is  liable  for  the  debts  of 
the  wife  contracted  dum  sola.  Our  stat- 
ute modifies  this  law  in  two  respects :  it 
renders  the  separate  property  of  the  wife 
liable  and  exempts  the  separate  pn^rty 
of  the  husband.  Beyond  this  exemption 
of  his   separate  proper^,  the  liability  of 
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the  husbaDd  exists — ^that  is,  he  is  liable  to 
the  extent  of  the  common  property.     Ih. 

85.  The  separate  property  of  the  wife 
and  the  common  property  of  both  husband 
and  wife  are  equally  liable  for  the  debts 
of  the  wife  contracted  previous  to  her 
marriage,  and  judgments  recovered  for 
such  debts  may  be  enforced  against  either 
class  or  both  classes  of  property  indis- 
criminately.    Ih, 

86-  Neither  the  husband  nor  his  credi- 
tor can  claim  the  proceeds  or  fruits  of  the 
separate  estates  of  the  wife.  A  law  giv- 
ing them  such  fruits  is  unconstitutional. 
Crtorge  v.  Ransom,  15  Cal.  323. 

87.  The  term  **  separate  property,"  in 
*the  fbui-teenth  section  of  article  eleven  of 

the  constitution,  is  used  in  its  common  law 
sense,  and  by  that  law  "separate  prop- 
erty **  means  an  estate  held,  both  in  its 
use  and  its  title,  for  the  exclusive  benefit 
of  the  wife.     lb,  324. 

88.  The  property  of  the  wife  may  be 
mortgaged  by  joint  deed  of  herself  and 
husband  for  the  debt  of  the  husband.  De 
Lean  v.  Higuerd,  15  Cal.  496. 

89.  The  wife  cannot  mortgage  her  sep- 
arate real  estate  unless  her  husband  unites 
in  the  conveyance  in  the  mode  prescribed 
by  our  statutes — at  least,  as  to  property 
acquired  af\er  the  passage  of  the  statutes ; 
and  these  statutes,  when  operating  in 
future,   are    constitutional.     Harrison  v. 

Brown,  16  Cal.  290. 

90.  The  act  of  February  14th,  1855, 
(Wood's  Digest,  490)  makes  an  exception 
io  case  the  husband  be  not,  and  for  one 
year  next  preceding  the  execution  of  the 
conveyance  of  the  wife  has  not  been,  bona 
fide  residing  in  this  State.     lb, 

91.  But  the  fact  that  the  husband  aban- 
dons his  wife,  or  suffers  her  to  act  as  a 
femme  sole,  and  take  care  of  herself,  does 
not  give  her  a  right  to  mortgage  either 
his  or  her  separate  property — whatever 
may  be  the  effect  of  such  acts  of  the  hus- 
band in  rendering  her  personally  liable  for 
contracts.     lb,  291. 

92.  A  married  woman  cannot  invest 
another  with  power  to  sell  any  interest 
she  may  possess  in  real  estate,  in  the  ab- 
sence of  any  statute  to  that  effect,  and 
there  is  no  such  statute  in  this  State.  Mott 
V.  Smith,  16  Cal.  556. 

93.  To  the  efficacy  of  a  conveyance  of 
her  real  estate  by  a  married  woman,  it  is 
'essential  that  she  join  with  her  husband  in 


its  execution,  and  state  on  a  private  exam- 
ination at  the  time,  separate  and  apart 
from  him,  and  without  his  hearing,  that 
she  executed  the  same  freely,  without  fear 
of  him,  or  compulsion,  or  undue  influence 
from  him,  and  that  she  does  not  wish  to 
retract  its  execution.  The  private  exam- 
ination— this  determination  of  the  will  as 
to  the  retraction  of  the  execution — are  not 
matters  which  can  be  delegated  to  another. 
lb, 

94.  Where,  in  ejectment,  plaintiffs,  hus- 
band and  wife,  introduced  in  evidence  a 
patent  to  one  Johnson,  covering  the  prem- 
ises, a  deed  from  Johnson  to  one  Robin- 
son, and  a  deed  from  Robinson  to  the  wife, 
reciting  as  its  consideration  one  hundred 
dollars,  proved  defendant  to  be  in  posses- 
sion and  rested,  and  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  evidence 
had  not  established  any  joint  seizin  or 
right  of  possession  in  plaintiffs,  but  had 
affinnatively  established  that  there  was  no 
joint  seizin  or  right :  held,  that  the  non- 
suit was  properly  denied  ;  that  the  monied 
consideration  recited  in  the  deed  to  the 
wife  raises  the  presumption  that  the  prop- 
erty was  common  property,  the  entire 
management  and  control  of  which,  with 
the  absolute  right  of  possession  and  dispo- 
sition, were  vested  in  the  husband,  lb, 
557. 

95.  Held,  further,  that  this  presump- 
tion can  be  overcome  only  by  cleap  and 
satisfactory  proof  that  the  property  was 
acquired  with  the  separate  funds  of  the 
wife.     lb, 

96.  In  ejectment  for  common  property, 
the  action  should  be  in  the  name  of  the 
husband  alone.  But  if  the  wife  be  joined, 
the  misjoinder  is  no  ground  for  nonsuit  on 
the  trial,  though  it  would  be  ground  for  de- 
murrer if  the  defect  appeared  on  the  face 
of  the  complaint,  or  for  motion  to  dismiss, 
as  to  the  wife,  on  the  trial.     lb, 

97.  Mrs.  L.,  defendant,  when  a  femme 
sole,  contracted  a  debt,  upon  which  judg- 
ment by  default  was  recovered  against  her, 
and  an  appeal  taken  in  her  name  to  the 
supreme  court,  where  the  judgment  was 
affirmed.  Subsequently,  judgment  was 
obtained  against  plaintiff  here,  as  surety 
on  her  appeal  bond.  This  judgment  he 
paid,  by  giving  his  note  in  full  satisfaction. 
He  now  sues  Mrs.  L.  for  the  sum  so  paid : 
held,  that  she  cannot  defend  on  the  ground 
that  the  paper  on  which  the  first  suit  was 
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brought  expressed  no  consideration,  and 
that  the  complaint  therein  averred  none, 
and  tliat  hence  no  demand  is  shown 
against  her — the  judgment  of  the  supreme 
court,  being  conclusive  as  long  as  it  stands, 
cannot  be  attacked  collHt43rally  on  the 
ground  that  the  paities  to  it  did  not  prose- 
cute the  appeal,  but  must  be  set  aside,  if 
at  all,  by  a  direct  proceeding  impeaching 
it  for  fraud.     Bostic  v.  Love,  16  Cal.  72. 


1.  As  Sole  Trader. 

98.  In  an  action  against  a  femme  sole 
trader,  it  is  improper  to  join  her  husband 
with  her  as  defendant,  and  a  complaint  so 
drawn  is  demurrable.  McKune  v.  Mc  Gar- 
vey,  6  Cal.  498. 

99.  The  effect  of  our  statute  is  to  make 
a  femme  sole  of  a  married  woman  who  is 
a  sole  trader  as  to  the  particular  business 
in  which  she  is  engaged,     lb, 

100.  In  an  action  brought  by  a  married 
woman  concerning  property  belonging  to 
her  as  a  sole  trader,  the  husband  need  not 
be  joined.   GiUtman  v.  Scannell,  7  Cal.  458. 

101.  By  tlie  provisions  of  the  sole  trad- 
ers' act,  the  legislature  designed  to  afford 
to  every  married  woman  an  opportunity 
of  providing  against  the  improvidence  or 
misfortunes  of  her  husband,  by  engaging 
in  any  legitimate  calling,  by  protecting  her 
earnings  against  her  husband  and  his  cred- 
itors, and  enabling  her,  by  her  own  energy 
and  industry,  to  support  herself  and  chil- 
dren,    lb. 

102.  So  far  from  forbidding,  the  law, 
by  the  plainest  implication,  intends  that 
the  capital  invested  by  the  wife  as  a  sole 
trader,  to  the  extent  of  $5,000,  may  be 
furnished  by  the  husband.     lb. 

103.  If  the  husband  at  the  time  was  in- 
solvent, the  transfer  as  to  his  creditors 
would  be  fraudulent  and  void.     lb. 

104.  The  act  does  not  confine  sole  trad- 
ers to  any  particular  trade  or  occupation, 
nor  prohibit  the  husband  from  being  em- 
ployed by  or  acting  for  his  wife  in  the  busi- 
ness,    lb.  459. 

105.  The  fact  that  the  business  was 
unsuited  to  the  sex  of  the  wife,  and  the 
employment  of  the  husband  therein,  would 
be  circumstantial  evidence  tending  to  es- 
tablish fraud,  but  not  conclusive  evidence 
of  it. 


106.  The  right  of  the  wife  to  acquire 
property  by  purchase,  during  the  marriage, 
can  only  exist  as  an  exception  to  the  gen- 
eral rule  as  laid  down  by  the  act  defining 
the  rights  of  husband  and  wife,  and  this 
exception  exists  in  the  case  of  a  sole  trad- 
er by  statute.  Alverson  v.  Jones^  10  CaL 
12. 


m.   Rights  of  the  Husband. 

107.  Afler  the  death  of  the  wife,  the 
husband  may  dispose  of  the  gananciales, 
without  being  obliged  to  reserve  for  the 
children  of  the  marriage,  either  the  prop- 
erty in  or  proceeds  of  the  ganancialea. 
Panaud  v.  Jones,  1  Cal.  575. 

108.  If  the  heirs  of  the  deceased  wife 
be  the  children  of  the  marriage,  they  have 
the  right  of  succession  on  the  death  of  the 
father  to  the  whole  estate,  with  the  right 
of  the  father  to  dispose  of  one-fifth ;  but 
byt  he  estate  the  law  is  understood  to 
mean  the  residue  after  all  the  debts  have 
been  paid.     lb.  516. 

109.  A  having  married,  and  there  be- 
ing children  of  the  marriage,  and  his  wife 
having  died,  and  there  being  common 
property  acquired  during  the  marriage, 
the  children  upon  the  death  of  the  wife 
did  not  acquire  a  vested  estate  in  the  com- 
mon property,  but  the  father  had  the  ab- 
solute dominion  in,  and  control  over,  and 
power  to  dispose  of  such  property  during 
his  life,  and  the  power  by  last  will  and 
testament  to  direct  the  sale  of  the  same 
for  the  payment  of  debts  contracted  dur- 
ing marriage  and  afler  the  death  of  the 
wife.     lb.  157. 

110.  A  husband  defendant  cannot  ob- 
ject in  a  foreclosure  suit  that  his  wife,  who 
joined  in  the  execution  of  the  mortgage, 
is  not  made  a  codefendant.  PotoeU  v. 
Ross,  4  Cal..  198. 

111.  The  husband  has  no  power  to 
convey  the  common  property  by  devise  or 
will,  and  thus  defeat  the  rights  of  the  sur- 
viving wife.     Beard  v.  Knox,  5  Cal.  256. 

112.  The  purchase  of  land  by  the  hus- 
band afler  marriage,  with  his  separate 
funds,  acquired  by  him  before  marriage, 
and  the  taking  of  a  conveyance  therefor 
in  the  name  of  his  minor  children  by  a 
former  wife,  is  not  a  fraud  upon  the  rights 
of  his  wife.     Smith  v.  Smith,  12  Cal.  223. 

113.  The  law,  in  vesting  in  the  husband 
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the  absolute  power  of  disposition  of  the 
common  property,  as  of  his  separate  es- 
tate, designed  to  facilitate  its  bona  fide 
alienation  and  to  prevent  clogs  upon  its 
transfer  bj  claims  of  the  wife.  Ih.  224. 
114.  Where  the  husband  deliberately 
bailds  upon  the  property  of  the  children 
bj  bis  first  marriage,  afler  his  second 
marriage,  he  cannot  have  any  claim  upon 
it  or  its  proceeds.     Ih.  226« 


IV.  Deed  of  Separation. 

115.  An  agreement  for  separation  be- 
tween husband  and  wife,  entered  into 
through  the  intervention  of  a  trustee,  is  not 
invalid  as  against  public  policy,  and  will  be 
upheld  and  enforced,  if  followed  by  imme- 
diate separation,  or  if  separation  has  pre- 
viously taken  place.  Wells  v.  Stovt^  9 
CaL494. 

116.  A  conveyance  of  land  on  the  part 
of  the  husband  to  a  trustee,  securing  the 
payment  of  an  annuity  to  the  wife  in  con- 
sideration of  an  indemnity  by  the  trustees 
against  all  debts  of  the  wife,  for  maintenance 
or  other  account,  is  valid  and  supported 
by  a  sufficient  consideration.     lb.  495. 

117.  A  provision  made  by  the  husband 
for  the  wife  is  not  void  as  against  subse- 
quent creditors,  provided  the  husband  is 
solvent  at  the  time.     lb.  497. 

118.  Subsequent  reconciliation  and  co- 
habitation will  avoid  a  deed  of  separation  ; 
the  maintenance  of  the  wife  becoming 
thereupon  obligatory  upon  the  husband, 
the  consideration  of  the  deed  fails.  Ih. 
498. 

119.  Mere  hearsay  evidence  of  the  wife 
having  given  birth  to  a  child  more  than  a 
year  after  the  separation,  and  connecting 
therewith  the  name  of  a  third  party  as  its 
reputed  father,  raises  no  presumption  of 
access  by  the  husband.     lb. 

See  Adultery,  Common  Proper- 
ty, Cruelty,  Desertion,  Divorce, 
Guardian  and  Ward,  Heirs,  Home- 
stead, Infancy,  Marriage,  Parent 
and  Child. 


IDENTITY. 

1.  A  judgment  was  obtained  against  one 
John  P.  Manrow,in  thecityof  New  York, 
and  an  action  was  brought  upon  the  judg- 
ment against  one  John  P.  Manrow,  in  the 
city  of  San  Francisco:  held,  that  the 
identity  of  the  person  was  to  be  presumed. 
Thompson  v.  Manrow^  1  Cal.  428. 

2.  The  object  of  the  provision  of  the 
chattel  mortgage  act  of  1857,  requiring 
the  residence  and  occupation  of  the  mort- 
gagor and  mortgagee  to  be  stated  in  the 
mortgage,  is  identification.  It  is  not  an 
indispensable  requisite  to  the  validity  of  a 
mortgage,  which  would  be  valid  if  it  stated 
the  parties  to  have  no  occupation  or  pro- 
fession.    Ede  V.  Johnson,  15  Cal.  57. 

3.  Where  a  deed  of  land  in  Yuba 
county,  California,  describes  the  grantor, 
William  Johnson,  as  ''of  the  Island  of 
Hawaii,  Sandwich  Islands,"  and,  afler  de- 
signating the  property  in  which  the  inter- 
est of  the  grantor  is  conveyed  as  the  tract 
situated  in  the  county  of  Yuba,  and  known 
as  "Johnson's  ranch,"  and  giving  its 
boundaries,  proceeds  to  state  that  the  ranch 
was  originally  granted  to  Pablo  Gutieras 
by  the  Mexican  government,  and  has 
since  been  confirmed  to  the  party  of  the  first 
part,  by  the  board  of  commissioners  to  as- 
certain and  settle  private  land  claims  in 
California;  and  then  in  ejectment  on  a 
patent  from  the  United  States  to  William 
Johnson  for  his  land — ^the  patent  being  in 
evidence,  and  referring  to  Johnson  as 
claimant,  and  as  the  person  filing  the  pe- 
tition before  the  land  commissioner  for 
confirmation  of  his  claim  under  the  grant 
to  Pablo  Gutieras,  but  not  mentioning  the 
residence  of  Johnson — this  deed  is  oflTered 
in  evidence,  and  objected  to,  on  the  ground 
that  there  was  no  proof  of  the  identity  of 
the  William  Johnson  of  the  deed  with  the 
William  Johnson  of  the  patent :  held,  that 
the  deed,  from  the  identity  of  the  names, 
and  by  its  reference  to  the  source  of  title, 
contains  sufiicient  prima  facie  evidence  as 
to  identity  of  person  to  admit  it  in  evi- 
dence ;  that  before  additional  proof  of  such 
identity  could  be  required,  some  circum- 
stances must  be  shown  to  create  doubts 
upon  the  point.  MoU  v.  Smith,  16  Cal. 
555. 
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IGUALA,  PLAN  OF. 

1.  The  plan  of  iguala  and  the  Mexican 
constitutions  of  1886  and  of  1848,  and  the 
decrees  of  1812  and  1813,  did  not  resume 
the  restrictions  on  alienations  of  land  by 
Indians.     Sunol  v.  Hepburn^  1  Gal.  280. 


ILLEGITIMACY. 

1.  The  words  of  an  acknowledgment  of 
the  paternity  of  an  illegitimate  child,  for 
the  purpose  of  making  it  an  heir,  must  be 
clear,  and  exclude  all  except  one  interpre- 
tation.    Estate  of  Sanford,  4  Cal.  13. 

2.  Marriage  by  our  law  is  a  civil  con- 
tract, and  may  be  avoided  for  material  and 
substantive  fraud  in  its  procurement ;  and 
antenuptial  pregnancy  by  a  stranger  is  a 
fraud  going  to  the  very  substance  of  the 
contract,  vitiates  it  ab  initio,  and  authorizes 
a  divorce.     Baker  v.  Bakery  13  Cal.  102. 


IMPEACHING  A  WITNESS. 

1.  A  witness  who  is  called  to  impeach 
another  may  answer  that  ho  would  not 
believe  such  other  witness  on  oath.  This 
last  has  been  the  uniform  practice  in  this 
State,  and  no  injury  has  resulted  from 
such  practice.  Stevens  v.  Inviny  12  Cal. 
308. 

2.  Where  a  witness  is  sought  to  be  im- 
peached by  proof  of  contradictory  state- 
ments alleged  to  have  been  made  by  him, 
the  precise  matter  of  these  contradictions, 
and  the  time  and  place  of  the  contradictory 
statements,  must  be  brought  to  the  knowl- 
edge of  the  witness  on  cross  examination. 
Baker  y.  Joseph^  16  Cal.  178. 

3.  And  this  rule  as  to  evidence  of  con- 
tradictory statements  applies  equally  to 
evidence  of  declarations  or  acts  of  hostility 
or  ill  feeling  on  the  part  of  the  witness. 
There  is  no  distinction  between  admit-, 


ting  declarations  of  hostility  of  witness,  by 
way  of  impairing  the  force  of  his  testi- 
mony, and  admitting  contradictory  state- 
ments, so  far  as  this  rule  is  concerned.  /&. 

4.  Where  the  objection  to  such  impeach- 
ing evidence  was  general,  and  the  court 
excluded  the  testimony  without^  assigning 
any  reason,  the  supi'eme  court  will  pre- 
sume in  favor  of  the  correctness  of  the 
action  of  the  court  below ;  and  the  appel- 
lant must  show  error  to  his  prejudice,  by 
putting  his  exception  in  the  proper  shape. 
Ih. 

5.  To  impeach  the  testimony  of  F.,  a 
witness  for  plaintiff,  by  showing  that  on  a 
former  occasion  he  had  sworn  differently, 
defendant  offered  in  evidence  a  statement 
on  motion  for  a  new  trial  and  on  appeal, 
in  a  former  suit  between  the  parties,  par- 
porting  to  contain. all  the  evidence,  and 
agreed  to  as  correct  by  the  attomejrs 
therein,  in  which  statement  there  appeared 
the  testimony  of  F.  on  the  trial:  held, 
that  the  statement  was  not  admissible; 
that  it  was  made  for  a  particular  purpose, 
and  was  not  proof  except  for  that  purpose 
— certainly  not  to  impeach  F.,  who  neither 
made  nor  signed  it.  Payne  v.  TrecidweU^ 
1 6  Cal.  239. 


•S^rf^«S»<*»S^^^«^^«^^V%^rf^^/S^>*>^W^^ 


IMPRISONMENT. 

1.  The  constitution  prohibits  imprison* 
ment  for  debt,  except  in  cases  of  fraud; 
consequently,  every  intendment  must  be  in 
favor  of  the  liberty  of  the  subject  and  his 
right  to  trial  by  jury,  which  is  likewise 
secured.  Matoon  v.  Eder^  6  CaL  60 ;  JSt 
parte  Prader^  6  Cal.  240. 

2.  A  party  cannot  be  imprisoned  under 
a  judgment  in  a  civil  action  for  assault  and 
battery.     Ex  parte  Ptadery  6  Cal.  240. 

3.  The  act  to  suppress  gaming  must  be 
construed  with  the  general  act  concerning 
criminal  proceedings,  and  where  a  fine  is 
imposed  on  a  conviction  for  gaming,  the 
defendant  may  be  imprisoned  to  enforce 
its  payment  People  v.  Marhhanty  7  CaL 
209. 

See  Arrest,  Crimes  and  Criminal 
Law,  Habeas  Corpus. 
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IMPROVEMENTS. 

1.  One  who  knowingiy  and  silently  per- 
mits another  to  expend  money  upon  land, 
under  a  mistaken  impression  that  he  has 
title,  will  not  be  permitted  to  set  up  his 
right.     Godeffroy  v.  Caldwell,  2  Cal.  492. 

2.  A  parol  promise  to  pay  for  improve- 
ments made  upon  land  is  not  within  the 
statute  of  frauds.     lb, 

3.  Plaintiff  and  defendant  took  a  joint 
lease  for  improving  certain  property; 
plaintiff  at  the  instance  and  request  of 
the  defendant  furnished  the  necessary 
funds  on  interest,  and  the  defendant  drew 
the  contract.  Plaintiff  sued  to  recover  the 
half  portion  of  outlay :  held,  that  a  decree 
in  his  favor  was  proper,  and  that  the  im- 
provements were  not  made  at  plaintiff's 
own  risk.     Ycung  v.  Polocky  3  Cal.  211. 

4.  A  plaintiff  is  as  much  entitled  to  re- 
cover the  improvements,  which  are  fix- 
tures, as  the  land.  McMinn  v.  Mayes,  4 
Cal.  211. 

5.  Improvements  made  by  an  owner  of 
property,  after  the  surrender  of  a  lease  by 
a  tenant,  upon  whose  leasehold  interest  a 
mechanic's  lien  had  previously  attached, 
can  no  more  impair  this  lien  than  if  made 
by  the  tenant  himself.  Gaskill  v.  Moore, 
4  Cal.  235. 

6.  The  amendments  to  the  charter  of 
the  city  of  Marysville  provide  that  the 
common  council  shall  not  take  any  stock 
*^in  any  public  improvement,  or  effect  a 
loan  for  any  purpose:"  held,  that  this 
could  not  be  extended  to  improvements 
other  than  municipal  in  their  character, 
and  the  legislature  did  not  intend  to  in- 
vest the  city  with  authority  to  embark  in 
speculative  enterprises  of  improvement 
Low  V.  City  of  Marysville,  5  Cal.  215. 

7.  The  words  public  improvements, 
when  applied  to  a  municipal  government, 
must  be  taken  in  a  limited  sense  as  apply- 
ing to  those  improvements  which  are  the 
proper  subject  of  police  and  municipal 
regulation,  such  as  gas,  water,  almshouses, 
hospitals,  etc,  and  cannot  be  extended  to 
subjects  foreign  to  the  object  of  the  incor- 
poration and  beyond  its  territorial  limits. 
lb.  217. 

8.  If  the  term  public  improvements  in 
the  amended  charter  could  be  construed  to 
extend  to  commercial  speculations,  then  it 
would  be  in  violation  of  said  section  of  the 


constitution,  as  it  would  be  granting 
powers  to  a  corpwation  by  a  special  act 
for  other  than  municipal  purposes.     lb. 

9.  At  common  law  no  allowance  was 
ever  made  for  improvements;  but  our 
practice  act  permits  it  to  the  extent  of 
being  used  as  a  set  off  to  the  damages  for 
withholding  the  property  recovered.  Ford 
V.  Holton,  5  Cal.  321. 

10.  In  an  action  of  ejectment,  where 
no  proof  is  introduced  to  show  damages,  it 
is  no  error  to  refuse  to  allow  the  defend- 
ant to  prove  the  value  of  the  improve- 
ments made  by  him  on  the  property.     lb. 

11.  A  party  who  has  erected  improve- 
ments on  land,  and  has  sold  them  to 
another,  cannot  afterwards,  by  making  a 
survey  and  filing  affidavit  with  the  county 
recorder,  acquire  any  right  to  the  pos- 
session of  land  in  the  possession  of  another. 
Sweetland  v.  Froe,  6  Cal.  147. 

12.  If  he  conveys  subsequently  to  the 
same  person  who  purchased  the  improve- 
ments, the  latter  acquires  no  rights  to  any 
portion  of  the  land  attempted  to  be  pre- 
empted, except  that  covered  by  his  actual 
enclosure.     lb. 

13.  An  injunction  will  not  lie  to  restrain 
the  collection  of  a  judgment  against  the 
plaintiff,  on  the  ground  that  the  judgment 
was  for  a  balance  of  the  purchase  money 
of  land  under  covenant  for  a  good  title, 
while  in  fact  the  grantor  had  not  title  as 
long  as  the  purchaser  against  whom  the 
judgment  was  taken,  and  who  seeks  to  en- 
join it,  remains  in  possession ;  nor  does 
the  allegation  that  the  purchaser  has  put 
valuable  improvements  on  the  land  take 
the  case  out  of  the  rule.  Jackson  v.  Nor* 
ton,  6  Cal.  189. 

14.  When  the  plaintiff  leased  a  tract  of 
land  claimed  by  him  under  a  Mexican 
grant,  to  defendant,  upon  condition  that  he 
was  not  to  pay  any  rent  for  two  years,  and 
if  the  title  was  confirmed  within  that  time, 
defendant  was  to  give  up  his  improve- 
ments; but  if  not  confirmed  within  that 
time,  defendant  was  to  remain  on  until 
confirmation,  with  the  privilege  of  buying 
in  case  of  sale,  and  if  not  confirmed  de- 
fendant was  to  hold  it  as  public  land ;  and 
the  defendant  at  the  end  of  two  years 
took  up  the  tract  as  public  land :  held,  in 
an  action  for  the  possession  and  damages, 
that  defendant's  improvements,  erected 
before  and  after  he  thus  terminated  his 
tenancy,  were  only  the  substitute  for  the 


588 


IMPROVEMENTS. 


Improvements. 


first  two  years'  rent,  and  he  was  charge- 
able with  rent  thereafter  accruing;  and 
any  improvements  erected  by  defendant 
after  the  termination  of  his  tenancy  were 
at  his  own  risk,  and  he  is  not  entitled  to 
their  value  as  an  offset.     Gunn  v.  Pollock^ 

6  Cal.  241. 

15.  The  settlers'  act  of  1856  does  not 
discriminate  between  an  innocent  and  a 
tortious  possession,  nor  is  it  a  mere  attempt 
to  avoid  circuity  of  action,  by  providing 
for  an  equitable  adjustment  of  the  whole 
subject  in  one  suit.  By  its  terms,  it  ap- 
plies to  past  as  well  as  present  cases.  It 
takes  from  a  party  that  which  before  was 
his ;  for  if  he  refuses  to  pay  for  the  im- 
provements on  his  land  against  his  will 
by  a  trespasser,  he  loses  not  only  the  im- 
provements but  the  land  itself.  Such 
legislation  is  repugnant  to  morality  and 
justice,  and  in  violation  of  the  letter  and 
spirit  of  the  constitution.    BiUings  v.  Holly 

7  Cal.  9. 

16.  Where  a  landlord  agreed  to  allow 
his  tenant  a  reasonable  time  afler  the  ex- 
piration of  his  lease  to  remove  his  im- 
provements and  the  tenant  surrendered  or 
forfeited  his  lease  before  the  expiration 
thereof,  the  intention  of  the  parties  must 
be  confined  to  its  legal  expiration  and  not 
to  the  wrongful  act  of  the  lessee  in  termi- 
nating it,  and  the  lessee  can  claim  no 
rights  under  the  contract  Whipley  v. 
Dewey,  8  Cal.  39. 

17.  Where  the  defendant  in  ejectment 
occupied  and  improved  the  land  bona  fide 
under  color  of  title,  the  improvements 
erected  by  him  constitute  an  equitable  set- 
off to  the  extent  of  their  value  to  the 
damages  recovered  by  the  plaintiff  for  the 
withholding  of  possession.  Welch  v.  Sul- 
livan, S  Cal.  202,  511. 

18.  Where  parties  employed  architects, 
reputed  to  be  skilled  in  their  profession, 
to  construct  at  a  designated  point  on  a 
creek  a  dam  or  embankment  of  certain 
specified  dimensions,  capable  of  resisting 
idl  floods  and  freshets  of  the  stream  for  the 
period  of  two  years,  and  to  deliver  it  com- 
pleted by  a  given  time ;  and  before  the 
embankment  was  completed  it  was  broken 
by  a  sudden  freshet  and  a  large  body  of 
water,  confined  by  it,  rushed  down  the 
channel  of  the  stream,  carrying  away  and 
destroying  in  its  course  the  store  of  plaint- 
iffs with  their  stock  of  merchandise.  The 
employers  exercised  no  supervision,  gave 


no  directions,  furnished  no  materials,  nor 
had  they  accepted  the  work.  Plaintiff 
having  brought  suit  to  recover  the  damage 
sustained  by  them  against  the  employers 
and  contractors :  held,  that  the  latter  alone 
were  liable.     BosweU  v.  Laird,  8  Cal.  489. 

19.  Where  the  enterprise  undertaken 
is  a  lawful  one  and  is  entrusted  to  compe- 
tent and  skillful  architects,  the  mere  fkct 
that  the  improvements  are  erected  upon 
the  land  of  the  proprietor  is  no  just  reason 
why  liability  should  attach  to  him  during 
its  progress,  any  more  than  if  such  enter- 
prise be  executed  elsewhere.     Ih,  498. 

20.  The  fact  that  the  plaintiff  in  eject- 
ment stood  by  and  saw  the  defendant  erect 
improvements  on  the  land  cannot  be  plead 
as  an  estoppel  by  a  trespasser,  where  the 
fact  of  title  is  open  and  notorious,  or  can 
be  easily  ascertained  as  by  reference  to 
the  recorder's  office.  Ferris  v.  Coover, 
10  Cal.  631. 

21.  If  a  party  with  the  knowledge  of,  or 
having  the  means  of  ascertaining  the  title 
to  real  property,  proceeds  to  occupy  such 
property  and  expend  the  money  in  im- 
provements, he  is  not  entitled  to  any  relief 
in  law  or  in  equity.  He  has  no  right  to 
complain,  because  he  has  not  been  nnisled 
by  any  one,  and  if  mistaken  it  has  been 
his  own  fault.     Ih  632. 

22.  Where  a  lease  contained  the  usual 
covenants  for  payment  of  rent  and  re- 
entry for  nonpayment,  and  provided  for 
the  appraisement  of  improvements  erected 
by  the  lessee,  and  payment  of  their  value 
by  the  lessor  at  the  expiration  of  the  term, 
and  the  lessor  reentered  for  nonpayment 
of  rent:  held,  that  the  lessee  could  not 
maintain  an  action  upon  being  evicted  for 
the  value  of  his  improvements.  Lawrence 
V.  Knight,  1 1  Cal.  303. 

23.  In  an  action  to  recover  the  value 
of  improvements  standing  on  certain  lots, 
proof  that  one  C,  through  whom  plaintiff 
claimed  on  the  day  of  his  entry,  applied  to 
one  of  the  defendants  for  his  consent  to 
the  erection  of  the  buildings,  is  sufilcient 
to  authorize  the  jury  to  ini^r  knowledge 
on  the  part  of  C.  of  defendants'  title  at  the 
time  of  such  entry.  Kneeland  v.  Wilson, 
12  Cal.  243. 

24.  It  is  not  the  making  of  improve- 
ments or  expending  of  money  on  another's 
property  which  entitles  the  person  so  ex- 
pending to  hold  the  property  or  even  the 
improvements ;  but  it  is  the  fraud  of  the 
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owner,  who  silently  or  otherwise  encour- 
ages the  expenditure.  Mc  Garrity  v.  By^ 
ingtan,  12  Cal.  431. 

25.  A  mortgage  on  public  land  or  the 
improvements  thereon  is  not  void  because 
it  does  not  follow  the  provisions  of  the 
chattel  mortgage  act  The  act  gives  a  new 
remedj,  but  does  not  take  away  the  old. 
Haffley  v.  Mater,  13  Cal.  14. 

26.  A  renewal  of  a  lease  terminates  the 
tenant's  right  to  remove  fixtures ;  so  with 
any  other  agreement  which  terminates 
pos^session  under  a  lease.  Merritt  v.  Judd, 
14  Cal.  72. 

27.  Although  a  lessor  of  land  cannot 
in  a  given  case  claim  the  fixtures,  it  is 
otherwise  of  the  mortgagee  of  the  lease. 
There  the  question  is  between  grantor  and 
grantee,  and  the  latter  holds  all  fixtures 
whether  for  trade  or  manufacture,  agri- 
culture, or  habitation,     lb.  73. 

28.  Under  the  second  section  of  the  reve- 
nue act  of  1857,  taxing  all  property  within 
the  State  except  certain  descriptions  of 
property,  among  which  are  mining  claims, 
a  fiume  constructed  by  a  mining  company 
in  the  bed  of  the  river  is  not  exempt. 
Hart  V.  Plum,  14  Cal.  154. 

29.  In  ejectment,  the  value  of  im- 
provements, even  when  defendant  holds 
under  color  of  title  adversely  to  plaintiff, 
can  only  be  allowed  as  a  set-off  to  dam- 
ages.    Youni  V.  Hotoell,  14  Cal.  466. 

30.  The  act  of  April  25th,  1855,  for 
Uie  protection  of  growing  crops  and  im- 
provements in  the  mining  districts  of  this 
State,  so  far  as  it  purports  to  give  a  right 
of  entry  upon  the  mineral  lands  of  thi.s 
State  in  cases  where  no  such  right  existed 
anterior  to  its  passage,  is  invalid.  GiUan 
T.  Hutchinson,  16  Cal.  155. 

31.  A  party  erecting  buildings  upon 
the  property  of  an  infant,  under  contract 
with  his  guardian,  made  without  authority 
of  law,  has  no  equitable  lien  on  the  prop- 
erty for  the  value  of  the  improvements — 
such  party  being  fully  infonned  of  the 
title  and  condition  of  the  property.  Guy 
V.  2>M  Uprey,  16  Cal,  200. 

32.  It  is  not  disputed  that  the  city  of 
San  Francisco  received  the  benefits  of  the 
improvements  to  the  streets,  for  which  the 
plaintiff  seeks  to  recover ;  and  so  far  as 
these  improvements  are  concerned,  the 
question  is,  whether  there  was  any  con- 
tract, express  or  implied,  to  pay.  The 
fact  that  the    improvements  were  con- 


structed for  the  benefit  of  the  city,  is  suffi- 
cient to  raise  the  presumption  of  a  con- 
tract ;  and  it  will  not  bo  contended  that 
there  is  anything  in  the  evidence  to  de- 
stroy the  effect  of  this  presumption.  But, 
in  our  opinion,  the  plaintiff  is  entitled  to 
recover  upon  the  contracts  under  which 
the  improvements  were  made.  It  is  true, 
that  there  is  no  evidence  that  the  agent 
who  signed  these  contracts  on  behalf  of 
the  city  was  expressly  authorized  to  do  so ; 
but  it  sufficiently  appears  that  the  city  au- 
thorities were  cognizant  of  the  facts,  and 
their  silence,  under  the  circumstances,  was 
equivalent  to  a  direct  sanction  of  the  acts 
of  the  agent,  and  estops  the  city  from  de- 
nying his  authority.  It  was  well  known 
that  these  contracts,  involving,  as  was  sup- 
posed, the  liability  of  the  city,  were  the 
only  considerations  inducing  the  construc- 
tion of  the  improvements ;  and  now  that 
the  improvements  have  been  completed, 
and  the  city  has  received  the  benefit  of 
them,  it  is  too  late  to  repudiate  the  con- 
tract and  avoid  responsibility.  It  is  un- 
necessary to  enumerate  the  various  acts  of 
the  city  government  in  relation  to  these 
contracts.  They  were  acquiesced  in  from 
the  commencement  to  the  completion  of 
the  improvements,  and  until  the  city  had 
received  all  the  benefit  to  be  derived  from 
their  performance,  their  validity  was  never 
called  in  question.  We  think  that  upon 
no  principle  of  law  or  equity  can  this  be 
done  now.  It  would  be  a  fraud  upon  the 
plaintiff  to  permit  it,  and  it  is  a  proper 
case  in  which  to  invoke  the  protection  of 
an  estoppel,  Argenti  v.  City  of  San 
Francisco,  16  Cal.  274. 

33.  The  improvements  for  which  the 
claim  is  brought  in  the  present  case  were 
local  in  their  character,  and  though,  to 
some  extent,  of  general  benefit,  yet  were 
chiefly  for  the  benefit  and  advantage  of 
the  immediate  neighborhood.  It  is  for 
this  reason  that  assessments  for  such  im- 
provements are  generally  levied  upon  ad- 
jacent property.  The  advantages  result- 
ing from  them  do  not  constitute  that  kind 
of  general  advantage  to  the  city,  from  the 
existence  of  which  any  liability  to  pay  for 
the  same  can  be  inferred.  The  general 
rule,  that  when  one  takes  a  benefit  which 
is  the  result  of  another's  labor,  he  is  bound 
to  pay  for  the  same,  does  not  apply  in 
cases  of  this  kind.  The  benefit  is  imme- 
diately to  the  adjacent  property  holders, 
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and  only  indirectly  to  the  city  at  large. 
fb.  283. 

34.  The  warrants  in  this  case,  drawn  by 
the  controller  and  countersigned  by  the 
mayor  of  San  Francisco  upon  the  treasur- 
er, to  pay  for  certain  street  improvements, 
will  not  support  an  action.  They  cannot 
be  treated  as  bills  of  exchange  or  promis- 
sory notes,  for  they  are  drawn  upon  a 
particular  fund,  and  their  payment  is  made 
to  depend  upon  the  sufficiency  of  that 
fund,  while  bills  and  notes  must  be  pay- 
able absolutely.  Martin  v.  City  of  San 
Francisco,  16  Cal.  286. 

35.  Where  a  lease  of  a  lot  in  San  Fran- 
cisco, for  ten  years,  stipulated  that  the 
lessee  should  place  ^^  on  said  premises  a 
building  thirty  by  eighty  feet,  which  has 
been  shipped  from  the  port  of  New  York, 
to  be  put  up  immediately  on  arrival ;  or  if 
lost,  a  similar  one  is  to  be  ordered,  got  up, 
and  put  up  in  the  shortest  possible  time," 
and  also,  in  the  final  clause,  that  if  no 
agreement  was  made  between  the  parties 
for  a  renewal  of  the  lease  for  a  further 
period,  "  then  the  valuation  of  the  build- 
ings  is  to  be  made  by  three  disinterested 
persons,"  etc.,  and  the  lessor  was  to  pay 
to  the  lessee  the  amount  agreed  on ;  and 
the  lessee  erected  a  building  worth  about 
$1,000,  which  was  burned,  and  then 
another  similar  one,  and  subsequently  sub- 
let the  premises  to  plaintiff,  who  put  up  a 
valuable  building,  costing  $50,000 — de- 
fendants, who  had  bought  the  lot,  notifying 
him  before  he  erected  his  building,  that 
they  would  not  pay  for  it :  held,  that  at 
the  expiration  of  the  term,  defendants 
were  not  bound  to  pay  plaintiff  for  his  im- 
provements; that  the  term  ^^  buildings,** 
though  in  the  plural,  refers  to  the  building 
mentioned  in  the  fore  part  of  the  lease, 
and  not  to  any  building  the  lessee  might 
erect — especially  when  the  conduct  of  the 
parties,  the  nature  of  the  transaction,  and 
the  surrounding  circumstances  are  consid- 
ered.     Wooward  v.  Pagne,  16  Cal.  448. 


er  real  estate  nor  personal  property,  bat  a 
franchise,  or  incorporeal  hereditament — an 
uncertain  profit  arising  out  of  the  realty. 
De  Witt  V.  Jlays,  2  Cal.  468. 

2.  The  right  to  water  must  be  treated, 
in  this  State,  as  a  right  running  with  the 
land,  and  as  a  corporeal  privilege  bestowed 
upon  the  occupier  or  appropriator  of  the 
soil ;  and  as  such  has  none  of  the  charac- 
teristics of  mere  personalty.  HtUY,New^ 
man,  5  Cal.  446. 

See  Franchise. 
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INCORPOREAL  HEREDITAMENT. 

1,  A  mere   right  to  collect  wharfage 
and  dockage  for  a  term  of  years,  is  neith- 


INDEBTEDNESS. 

1.  The  language  of  the  constitution  is 
without  ambiguity,  and  expressly  forbids 
the  legislature  from  creating  a  debt  of 
more  than  $300,000  in  any  way,  unless 
the  same  is  left  to  the  vote  of  the  people. 
People  v.  Johnson,  6  Cal.  500 ;  Nouguez  v. 
Douglass,  7  Cal.  67. 

2.  This  feature  of  our  constitution  was 
admirably  designed  to  check  the  improvi- 
dent expenditure  of  money  and  the  accu- 
mulation of  taxes.  People  v.  Johnson,  6 
Cal.  503. 

3.  The  legislature  can  adopt  the  present 
indebtedness  of  the  State  over  and  above 
the  constitutional  amount^  and  submit  the 
same  to  the  people  for  ratification,  in  con- 
formity to  article  eight  of  the  constitution ; 
and  also  make  appropriations  for  the  fu- 
ture necessary  expenses  of  the  government 
over  and  above  the  revenues.     lb,  506. 

4.  If  the  legislature  has  no  ri^t  to 
create  a  State  debt  beyond  the  limit  fixed 
by  the  constitution,  that  body  has  no  con- 
stitutional right  to  tax  the  people  to  pay  a 
void  debt    Nougtiezv.  Douglass,  7  Cal.  70. 

5.  The  act  of  1851,  creating  the  board 
of  fund  commissioners  of  San  Francisco, 
was  a  law  authorizing  a  contract  between 
the  city  and  her  creditors,  who  surrendered 
her  old  indebtedness  and  took  a  new  se- 
curity bearing  a  different  rate  of  interest. 
The  transaction  was  in  the  nature  of  a 
new  contract,  and  the  law  authorizing  it 
entered  into  and  became  a  part  thereof, 
and  cannot  be  altered  or  amended  so  as  to 
impair  or  destroy  the  right  of  parties  under 
contract    People  y.  Woods,  7  Cal.  584. 
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6.  The  act  of  Maj  1,  1851,  authorizing 
''the  funding  of  the  floating  debt  of  the 
city  of  San  Francisco,  is  substantially  a 
trust  deed,  whereby  she  agrees,  on  a  relia- 
ble consideration,  to  place  in  the  hands  of 
certain  trustees  so  much  of  her  revenue 
and  property,  to  be  applied  by  the  trustees 
to  the  redemption  of  her  obligations,  in 
the  mode  and  according  to  the  terms  of 
her  agreement.  People  v.  Band,  10  Cal. 
571 ;  Peopfe  v.  TiUinghast,  10  Cal.  585  ; 
People  V.  Supervisors  of  San  Francisco 
County,  12  Cal.  300. 

7.  The  act  being  of  this  character,  it  is 
not  competent  for  the  legislature  to  change 
its  terms  substantially  without  the  sanction 
of  the  creditors.  People  v.  Bond,  10  Cal. 
571 ;  People  v.  Tillinghast,  10  Cal.  585. 

8.  In  a  bill  to  enjoin  the  issuance  of 
bonds  of  the  city  and  county  of  San  Fran- 
cisco, by  the  commissioners  of  the  funded 
debt  created  by  the  act  of  April  20th,  1858, 
for  the  claims  approved  by  the  board  of 
examiners,  it  is  necessary  that  some  of 
the  persons  to  whom  the  bonds  are  to 
be  issued  should  be  made  parties  to  the 
action.  Hutchinson  v.  Burr,  12  Cal. 
103. 

9.  The  supervisors  of  the  city  and 
county  of  San  Francisco  have  no  control 
over  the  treasurer  in  the  payment  of  the 
interest  and  principal  of  the  sinking  fund 
of  that  city.  The  allowance  or  disallow- 
auce,  auditing,  or  refusing  to  audit,  of  the 
board,  are  alike  immaterial.  People  v. 
Supervisors  of  San  Francisco  County,  12 
Cal.  301. 

10.  The  eighth  article  of  the  constitu- 
tion, prohibiting  the  State  from  creating 
debts  over  $300,000,  or  loaning  it«  credit, 
only  applies  to  the  State  as  a  corporation, 
as  a  political  sovereign  represented  by  her 
law  making  power ;  and  does  not  prevent 
the  State  authorizing  counties  or  munic- 
ipal corporations  to  create  debts  when 
the  debt  of  the  State  itself  is  up  to  the 
constitutional  limit.  Pattison  v.  Super- 
visors of  Tuba  County,  13  Cal.  182. 

11.  The  legislature  may  authorize  a 
municipal  corporation  to  pay  an  indebted- 
ness invalid  in  law,  but  equitable  and  just 
in  itself.     People  v.  Burr,  13  Cal.  349. 

12.  The  act  of  1858,  amendatory  of  the 
act  of  May  1st,  1851,  authorizing  the 
funding  of  the  floating  debt  of  the  city  of 
San  Francisco,  and  to  provide  for  the 
payment  of  the   samei   is  constitutional. 


People  Y.Burr,  13  Cal.  349;  Thornton 
v.  Hooper,  14  Cal.  11. 

13.  If,  under  the  act,  a  large  surplus 
accumulates,  it  may  be  applied  to  the  pur- 
chase of  bonds,  even  if  no  provision  ex- 
ists in  the  act  for  payment  beibre  the  bonds 
are  due.     Thornton  v.  Hooper,  14  Cal.  12. 

14.  The  commissioners  of  the  funded 
debt  of  the  city  of  San  Francisco  have 
power,  under  the  act  of  1851,  authorizing 
them  to  sell  the  realty  conveyed  to  them 
by  the  commissioners  of  the  sinking  fund, 
created  by  the  ordinance  of  said  city,  to 
receive  the  three  per  cent,  scrip  of  the  city 
instead  of  cash  on  the  sale,  it  being  con- 
ceded that  the  assets  of  the  city  were  suf- 
ficient to  pay  all  debts.  People  v.  Com- 
missioners of  the  Funded  Debt  of  the  City 
of  San  Francisco,  14  Cal.  541. 

15.  The  act  of  March  21st,  1856,  cre- 
ating a  board  of  State  prison  commission- 
ers and  defining  their  duties,  is  constitu- 
tional. It  does  not  create  a  debt  or  liabil- 
ity against  the  people  of  the  State,  in 
contravention  of  the  eighth  article  of  the 
constitution,  and  the  contract  made  with 
Estill  under  the  act  is  valid  and  binding 
upon  the  State.  State  of  California  v. 
McCaidey,  15  Cal.  454;  People  v.  Brooks, 
16  Cal.  28. 

16.  The  support  of  the  convicts  is  as 
much  the  duty  of  the  State  as  to  provide 
for  the  salaries  of  her  officers.  It  consti- 
tutes one  of  the  ordinary  sources  of  the 
State's  expenditures ;  and  a  law  author- 
izing a  contract  for  keeping  the  prisoners 
at  a  fixed  price — the  payment  and  service 
being  future  acts — it  is  no*  in  conflict  with 
the  constitution.  State  of  California  v. 
McCauley,  15  Cal.  455. 

17.  Under  the  contract  made  with  Es- 
till for  the  payment  to  him  of  $10,000  per 
month  on  his  lease  of  the  prison  and  con- 
victs, that  sum  per  month  is  appropriated 
by  the  act ;  but  these  appropriations  are 
to  take  effect,  and  the  services  are  to  be 
rendered,  in  future.  Until  the  services 
are  rendered,  there  is  no  debt  on  the  part 
of  the  State.  The  State  became  indebted 
only  as  the  services  were  each  month 
peHbrmed.  The  lessee  could  not  have 
claimed,  at  any  time  afler  the  contract  was 
made,  the  aggregate  of  all  the  monthly 
installments,  because  the  State  never  owed 
him  that  amount,     lb. 

18.  The  eighth  article  of  the  constitu- 
tion was  intended  to  prevent  the  State 
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from  running  into  debt^  and  to  keep  her 
expenditures,  except  in  certain  cases,  with- 
in her  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  re- 
ceipt, as  effectually  as  when  actually  in 
the  treasury.  The  appropriation  of  the 
moneys,  when  received,  meets  the  services 
as  they  are  rendered,  thus  discharging  the 
liabilities  as  they  arise,  or  rather  antici- 
pating and  preventing  their  existence. 
The  appropriation  accompanying  the  serv- 
ice operates  as  a  cash  payment.     Ih, 

19.  The  board  of  commissioners  of  the 
old  sinking  fund  of  1850,  created  by  an 
ordinance  of  the  city  of  San  Francisco, 
had  no  power  to  sell  the  real  estate  of  the 
city,  the  ordinance  being  void.  But  this 
decision  has  no  application  to  the  board  of 
commissioners  of  the  funded  debt,  organ- 
ized afler  the  dissolution  of  the  first  board 
of  the  sinking  fund  commissioners.  Hey- 
denfeldt  v.  Hitchcock,  15  Cal.  514. 

20.  To  an  appropriation,  within  the 
meaning  of  the  constitution,  nothing  more 
is  requisite  than  the  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall 
be  paid.     People  v.  Brooks^  16  Cal.  28. 

21.  When  the  constitution,  therefore, 
says  that  "no  money  shall  be  drawn  from 
the  treasury  but  in  consequence  of  appro- 
priations made  by  law,"  it  only  means 
that  no  money  shall  be  drawn  except  in 
pursuance  of  law.     lb, 

22.  When  the  act  of  April  13th,  1854, 
provides  that  no  warrants  shall  be  drawn 
except  there  be  "  an  unexhausted,  specific 
appropriation  "  to  meet  the  same,  it  means 
only  that  the  controller  shall  not  draw  a 
warrant  for  a  specific  object  when  he  has 
already  drawn  for  the  full  amount  of  the 
appropriation  made  for  that  object.     lb. 

23.  The  act  of  March  29th,  1860,  pro- 
viding for  the  constniction  of  a  State  cap- 
itol  in  the  city  of  Sacramento,  is  not  un- 
constitutional, as  creating  an  indebtedness 
or  liability  on  the  part  of  the  State  ex- 
ceeding the  limit  of  $300,000  prescribed 
by  the  constitution.  The  act  authorizes 
the  commissioners  therein  named  to  con- 
tract only  to  the  extent  of  $100,000. 
Koppikus  V.  State  Capitol  Commissioners, 
16  Cal.  253. 

24.  Th^  provision  in  section  ^re,  arti- 
cle three,  of  the  charter  of  San  Francisco 
of  1851,  as  to  not  creating  liabilities  be- 
yond $50,000  over  and  above  the  annual 
revenue  of  the  city,  etc.,  is  directory,  and 


not  a  limitation  upon  the  power  of  the  city 
to  contract  debts.  The  legal  effect  of  this 
provision  is  entirely  different  from  the 
clause  in  the  eighth  article  of  our  consti- 
tution, prohibiting  the  legislature  from 
creating  debts  against  the  State.  ArgewU 
V.  City  of  San  Francisco,  16  Cal.  264. 

See  Commissioners  op  the  Funded 
Debt,  Commissioners  of  the  Sinking 
Fund. 


INDEMNITY. 

1.  A  certificate  of  deposit  is  a  negotia- 
ble instrument,  and  an  allegation  of  loss 
or  destruction  thereof  must  be  accompa^ 
nied  with  the  tender  of  a  bond  of  indem- 
nity against  all  future  claims  against  it, 
before  payment  can  be  enforced  by  law. 

Welton  V.  Adams,  4  Cal.  39. 

2.  An  action  cannot  be  maintained  on 
a  lost  instrument  without  first  tendering 
the  defendant  a  bond  of  indemnity  against 
contingencies.  Welton  v.  Adams,  4  CaL 
39  ;   Grover  v.  Hawley,  5  Cal.  484. 

3.  Under  the  code,  it  is  necessary  for  a 
plaintiff  to  tender  the  sheriff  a  sufficient 
bond  of  indemnity  where  there  has  been 
a  trial  of  the  right  of  property  by  a  sher- 
iff's jury  and  a  verdict  for  the  claimant, 
before  he  could  require  him  to  seize  the 
property.     Strong  v.  Patterson,  6  Cal.  157. 

4.  A  sheriff's  right  to  notice  and  de- 
mand of  claim  of  property  is  not  affected 
by  the  fact  that  he  had  obtained  indemnity 
before  seizing  the  goods,  for  the  notice  of 
another's  claim  to  them  might  materially 
affect  the  character  of  the  indemnity  which 
he  might  require.  Taylor  v.  Seymour,  6 
Cal.  514. 

5.  Where  a  trustee  executes  a  covenant 
of  warranty  to  a  purchaser  of  a  portion 
of  trust  lands,  but  was  fully  indemnified 
against  loss  thereby  by  the  cestui  que  trust, 
and  also  held  what  he  thought  a  sufiicient, 
portion  of  the  purchase  money  so  received 
as  further  indemnity,  he  is  «  competent 
witness.     Peralta  v.  Castro,  6  Cal.  357. 

6.  Where  property  was  seized  under 
two  attachments  and  the  property  was 
claimed  by  a  third  party,  whereupon  both 
attaching  creditors  indemnified  the  sheriff, 
who  went  on  and  sold  it  and  paid  the  pro- 
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ceeds  to  the  first  attaching  creditor,  the 
arnonnt  not  equaling  his  judgment,  and 
afterward  the  party  claiming  the  property 
obtained  judgment  against  the  sheriff  for 
the  value  of  the  property :  held,  that  the 
recourse  must  be  had  against  the  first  at- 
taching creditor,  for  whose  benefit  the 
property  was  sold.  Davidson  v.  Dallas, 
8  Cal.  251 ;  doubted  in  same  case,  15  Cal. 
80. 

7.  Where  property  attached  is  claimed 
by  a  third  person,  the  sheriff  may  protect 
himself  before  a  jury  of  six  persons,  and 
if  the  verdict  be  in  favor  of  the  claimant, 
he  may  relinquish  the  levy,  unless  indem- 
nified. If  he  gives  a  bond  of  indemnity, 
it  will  only  inure  to  the  benefit  of  the 
property  so  far  as  the  consequences  which 
result  from  his  own  acts  are  concerned. 
Damdsan  v.  Dallas,  8  Cal.  258 ;  doubted 
in  same  ci^e,  15  Cal.  80. 


INDIANS. 

1.  A  deed  of  conveyance  from  an  In- 
dian to  Sl  white  person  is  a  nullity  on  its 
face,  and  no  one  can  derive  title  from  it. 
Such  conveyance  is  contrary  to  tfie  policy 
of  Spanish  and  Mexican,  as  well  as  Amer- 
ican law,  and  is  strictly  forbidden.  Sunol 
V.  Hepburn^  1  Cal.  274. 

2.  The  Mexican  constitution  admitting 
the  Indians  to  citizenship  did  not  remove 
the  restrictions  on  alienations  of  land  by 
them.     lb. 

3.  The  civil  and  criminal  codes  provide 
that  no  Indian  or  negro  shall  be  allowed 
to  testify  as  a  witness  in  any  action  in 
which  a  white  person  is  a  party:  held, 
that  these  terms  are  generic  of  the  three 
races,  and  that  Indian  includes  Chinese 
and  other  Mongolians.  People  v.  HaU^  4 
Cal.  399 ;  Speer  v.  See  Tup  Co,,  13  Cal. 
73;  People  v.  Elyea,  14  Cal.  146. 
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INDICTMENT. 

1.  An  indictment  may  be  transferred 
from  the  court  of  sessions  to  the  district 
court  without  the  endorsement  of  the  clerk 
of  the  court  of  sessions.  People  v.  Stur- 
art,  4  Cal.  226 ;  People  v.  Thompson,  4 
Cal.  241. 

2.  Wherever  an  indictment  substan- 
tially follows  the  statute  so  as  to  put  the 
prisoner  on  fair  notice  of  the  offense 
charged,  and  the  time,  place  and  circum- 
stances necessary  to  constitute  the  crime, 
it  will  be  sufiicient.  People  v,  Thompson, 
4  Cal.  240. 

3.  A  bare  negative  qualification  need 
never  be  averred  in  an  indictment,  but 
must  be  relied  upon  as  matter  of  defense 
in  the  progress  of  the  trial.  People  v. 
Nugmt,  4  Cal.  341. 

4.  The  defendant  was  indicted  for  mur- 
der, tried,  convicted  of  manslaughter  only, 
and  then  obtained  a  new  trial :  held,  that 
on  the  new  trial  upon  the  same  or  another 
indictment,  he  can  plead  the  former  con- 
viction of  manslanghter  as  an  acquittal  of 
the  crime  of  murder,  but  may  be  convict- 
ed again  of  manslaughter.  People  v.  Gil- 
more,  4  Cal.  376;  People  v.  Backus,  5 
Cal.  278. 

5.  An  indictment  found  by  a  grand  jury 
composed  of  twenty-four  persons  is  worth- 
less, and  all  proceedings  based  upon  it 
are  void.     People  v.  Thurston,  5  Cal.  69. 

6.  It  is  not  error  to  charge  the  defend- 
ant as  principal  and  accessory  in  the  same 
indictment.  People  v.  Davidson,  5  Cal. 
134. 

7.  An  indictment  is  sufficiently  certain 
as  to  time  if  it  appear  from  it  that  the  of- 
fense was  committed  at  some  time  prior  to 
the  finding  of  the  indictment.  People  v. 
LittlefiM,  5  Cal.  356. 

8.  An  indictment  is  sufficiently  certain 
which  charges  the  defendant  with  feloni- 
ously taking  three  head  of  cattle,  without 
showing  the  particular  species  of  cattle 
taken.     Ih, 

9.  Words  used  in  an  indictment  are  to 
be  construed  according  to  their  common 
acceptation,  except  words  or  phrases  spe- 
cifically defined  by  law.     Ih. 

10.  An  indictment  charging  a  felony 
and  setting  forth  that  the  defendant  was 
an  accessory  before  the  fact,  is  good  under 
the  statute,  by  which  no  distinction  exists 
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between  a  principal  and  an  accessory  be- 
fore the  fact.     People  v.  Oryder,  6  Cal.  23. 

11.  In  an  indictment  for  murder,  it  is 
sufficient  to  describe  the  deceased  by  the 
name  by  which  he  was  commonly  known. 
People  V.  Freeland,  6  Cal.  97. 

12.  A  motion  to  set  aside  an  indictment 
for  murder  on  any  ground  which  would 
have  been  good  ground  for  challenge  either 
to  the  panel  or  any  individual  grand  juror, 
cannot  be  made  in  the  district  court  when 
the  defendant  has  been  held  to  answer  in 
the  court  of  sessions  before  indictment 
lb. 

13.  The  objection  that  one  of  the  wit- 
nesses sworn  before  the  grand  jury  was 
not  endorsed  on  the  indictment,  must  be 
taken  by  motion  to  set  aside  the  indict- 
ment.    Ih,  98. 

14.  To  reduce  the  crime  of  murder, 
charged  in  the  indictment,  to  manslaughter, 
a  provocation  must  be  established  appa- 
rently sufficient  to  render  the  passion  irre- 
sistible,    li. 

15.  An  indictment  charging  the  com- 
mission of  an  offi^nse  at  a  certain  city  and 
county  which  are  within  the  jurisdiction  of 
the  court,  lays  the  venue  sufficiently. 
People  V.  Lafuente,  6  Cal.  202. 

1  (3.  It  is  not  necessary  under  our  statute 
that  the  precise  day  should  be  stated,  un- 
less time  is  of  the  essence  of  the  offense, 
and  a  particular  day  having  been  laid  on 
which  the  offense  is  charged  to  have  been 
committed  anterior  to  the  finding  of  the 
indictment,  there  is  no  necessity  for  an 
averment  that  the  crime  was  committed 
before  the  bringing  of  such  indictment.  lb, 
203. 

17.  An  indictment  must  contain  a  state- 
ment of  the  acts  constituting  the  offense. 
People  V.  ArOy  6  Cal.  208 ;  People  v.  Hood, 
6  Cal.  238 ;  People  v.  Wcdlace,  9  Cal.  31. 

18.  In  an  indictment  for  murder,  the 
time  of  the  death  must  be  stated,  so  that 
it  can  be  legally  considered  the  conse- 
quence of  the  felony  charged.  People  v. 
Aro,  6  Cal.  209 ;  People  v.  Lloyd,  9  Cal. 
56 ;  People  v.  Steventon,  9  Cal.  275. 

19.  An  indictment  for  murder  need  not 
state  the  time  when  the  crime  was  com- 
mitted, except  that  it  was  before  the  find- 
ing of  the  indictment  and  within  one  year 
and  a  day  before  death  ensued  from  the 
wound  or  assault.  People  v.  Kelly,  6  Cal. 
212. 

20.  The  provision  of  the  criminal  code 


directing  that  when  the  accused  is  indicted 
under  a  wrong  name,  and  he  gives  his 
true  name  when  arraigned,  it  shaU  be  so 
entered  on  the  minutes  and  the  prisoner 
tried  under  his  true  name,  is  not  in  viola- 
tion of  act  one,  section  eight  of  the  con- 
stitution,    lb, 

21.  The  constitution  directs  that  the 
accused  shall  be  presented  by  indictment, 
not  the  accused  by  his  true  name  but  the 
person,  himself,  leaving  the  precise  form 
of  words  to  be  determined  by  the  legis- 
lature,    lb,  213. 

22.  Under  our  statute,  the  only  object 
of  a  name  in  the  indictment  is  to  identify 
the  party,  and  in  this  respect  there  is  no 
difference  between  a  christian  name  and  a 
surname.     lb, 

23.  Where  a  grand  jury  consisted  of 
twenty-three  persons,  nine  of  whom  were 
challenged  for  cause  by  a  prisoner  and 
the  charge  was  sustained  by  the  court, 
and  nine  jurors  excluded  from  the  investi- 
gation of  the  case,  and  an  indictment  was 
found  by  the  remaining  fourteen:  held, 
that  the  indictment  was  found  by  a  legally 
constituted  grand  jury.  People  v.  RoberU, 
6  Cal.  216 ;  People  v.  Butler,  8  Cal.  439. 

24.  An  indictment  for  arson  charging 
that  the  accused  ^^  did  on  a  cert^n  day 
burn  or  cause  to  be  burned  a  certain 
dwelling  house  "  is  bad,  because  the  charge 
is  laid  in  the  alternative,  whereas  it  should 
be  special.     People  v.  Hood,  6  CaL  238. 

25.  An  indictment  for  perjury,  charging 
that  the  accused  in  a  certain  proceeding, 
describing  it,  "  did  willfully,  corruptly  and 
falsely  swear,''  etc.,  but  not  alleging  that 
the  perjury  was  committed  "  feloniously," 
is  sufficient.  People  v.  ParsonSy  6  CaL 
488. 

26.  The  definition  of  a  crime  being 
given  by  statute,  an  indictment  charging 
the  offense  in  the  words  of  the  statute  and 
fully  complying  with  the  criminal  code, 
gives  the  defendant  all  the  information 
necessary  to  enable  him  to  answer  the  in- 
dictment. People  V.  Parsons,  6  CaL  488; 
People  V.  Podriguez,  10  Cal.  59. 

27.  Where  the  defendant  was  indicted 
and  convicted  of  murder,  and  on  appeal  a 
new  trial  was  ordered,  on  the  ground  of 
objection  to  a  juror,  whereupon,  on  motion 
of  the  prosecution,  the  indictment  was  set 
aside  on  account  of  irregularities  in  the 
summoning  and  empanneling  of  the  grand 
jury,  and  subsequently  a  new  indictment 
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was  found  hj  a  new  grand  jury  under 
which  the  prisoner  was  convicted :  held, 
that  the  second  trial  and  conviction  did 
not  put  the  prisoner  "  twice  in  jeopardy 
for  the  same  offense/'  as  it  is  apparent  that 
the  prisoner  was  not  in  jeopardy  by  the 
first  trial,  which  had  been  held  to  be  er- 
roneous.    People  V.  Marchj  6  Cal.  546. 

28.  The  provision  of  the  criminal  code 
which  empowers  courts  to  set  aside  in- 
dictments on  motion  of  the  prosecution  is 
not  limited  to  cases  of  defects  in  the  in- 
strument itself,  and  such  a  dismissal  is  no 
bar  to  a  subsequent  prosecution  for  the 
same  offense  when  it  amounts  to  a  felony. 
Ih. 

29.  On  a  trial  under  an  indictment  for 
murder,  a  verdict  of  "guilty"  imports  a 
conviction  of  every  material  allegation,  and 
is  therefore  a  conviction  for  murder.     lb, 

30.  The  insufficiency  of  an  indictment 
should  be  taken  advantage  of  by  demurrer. 
People  V.  Josephs,  7  CaL  130 ;  People  v. 
Apple,  7  Cal.  290. 

31.  An  indictment  under  the  criminal 
code  for  an  offense  committed  on  a  vessel, 
on  her  voyage  in  the  inland  waters  of  the 
State,  should  set  forth  all  the  facts,  giving 
the  ertra-territorial  jurisdiction  under  the 
code.     People  v.  Dougherty,  7  Cal.  398. 

32.  Under  any  other  rule,  an  acquittal 
or  conviction  would  be  no  bar  to  another 
indictment  found  in  another  county,  hav- 
ing like  jurisdiction  over  the  same  offense. 
Ih, 

33.  When  the  indictment  fully  sets 
forth  the  offense,  the  word  "  feloniously  " 
need  not  be  used.  People  v.  Olivera,  7 
Cal.  404. 

34.  Indictments  under  the  statute  against 
bailees  should  distinctly  set  forth  the  char- 
acter of  the  bailment,  the  mode  of  con- 
version, the  description  of  the  property 
and  its  value.     People  v.  Colien,  8  Cal.  43. 

35.  An  indictment  which  charges  the 
defendant  with  converting  moneys,  goods, 
and  chattels  of  the  value  of  four  hundred 
thousand  dollars,  without  any  particular 
specification  of  the  articles,  is  bad.  People 
V.  Cohen,  8  Cal.  44;  People  v.  Winkler, 
9  Cal.  234;  People  v.  Peterson,  9  Cal. 
315. 

36.  An  indictment  for  burglary  charg- 
ing with  an  intent  to  steal  certain  goods, 
must  specify  the  value  of  the  goods  intend- 
ed to  be  stolen,  as  burglary  under  our 
statute  can  only  be  committed  with  intent 


to  commit  a  felony.     People  v.  Murray,  8 
Cal.  520. 

37.  In  an  indictment  for  murder,  a 
statement  of  the  manner  of  the  death,  and 
means  by  which  it  was  effected,  is  indis- 
pensable. It  is  also  necessary  to  state  the 
time  and  place  as  well  as  the  infliction  of 
the  wound,  as  of  the  death  of  the  party  in 
order  to  fix  the  venue,  and  that  it  may  ap- 
pear on  the  record  that  the  deceased  died 
within  a  year  and  a  day  after  receiving 
the  injury.  People  v.  Wallace,  9  Cal.  32  ; 
People  V.  Cox,  9  Cal.  33. 

38.  It  is  unnecessary  in  an  indictment 
for  murder,  to  state  the  degree  of  the  of- 
fense. People  V.  Lloyd,  9  Cal.  55 ;  Peo- 
pie  V.  Cox,  9  Cal.  33. 

39.  Under  our  statutes  the  essential 
averments  of  an  indictment  should  be  the 
same  as  at  common  law ;  every  averment 
that  is  substantially  necessary  for  the  in- 
formation of  the  defendant,  so  that  he  may 
know  the  particular  circumstances  of  the 
charge  alleged  against  him  and  how  to 
defend  himself,  is  still  necessary.  People 
V.  I2oyd,  9  Cal.  55. 

40.  An  indictment  for  murder  which 
charges,  at  the  time  and  place  mentioned, 
defendant  feloniously  assaulted,  cut  and 
stabbed  the  deceased,  and  inflicted  on  him 
one  mortal  wound— of  which  mortal  w^ound 
he  on  the  same  day  died,  is  sufficient ;  a 
description  of  the  weapon  used  is  not  m(^ 
terial ;  an  objection  that  an  indictment  does 
not  state  the  length  and  depth  of  the 
wound,  nor  in  what  part  of  the  body  it 
was  inflicted,  goes  to  the  form  rather  than 
the  substance  of  the  indictment.  People 
V.  Steventon,  9  Cal.  275. 

41.  An  indictment  charging  "murder 
in  the  first  degree"  is  good,  as  that  offense 
includes  the  second  degree  and  man- 
slaughter.    People  V.  Dolan,  9  Cal.  583. 

42.  The  substantial  facts  necessary  to 
constitute  the  crime  charged  must  appear 
in  the  indictment  with  sufficient  certainty 
to  enable  the  court  to  pronounce  a  proper 
judgment,  and  the  party  to  defend  against 
the  charge  ;  but  they  need  not  be  stated 
with  the  particularity  required  at  common 
law.     Ih. 

43.  It  id  sufficient  if  a  man  of  ordinary 
intelligence  can  understand  from  the  in- 
dictment that,  under  such  circumstances 
as  showed  a  felonious  intent,  a  mortal 
wound  was  inflicted  by  the  defendant  upon 
the  deceased,  of  which  wound  he  died 
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within  a  year  and  a  day  from  its  inflic- 
tion.    Ih. 

44.  The  absence  of  the  word  "  deliber- 
ate" in  such  an  indictment,  where  the 
crime  is  alleged  to  have  been  committed 
"  with  malice  aforethought "  is  immaterial, 
the  expressions  being  synonymous.     /6. 

45.  It  is  sufficient  if  the  indictment 
charge  the  offense  in  the  language  of  the 
statute  defining  it.     lb. 

46.  An  indictment  for  murder,  which 
describes  the  weapons  used  by  which 
death  wa<^  produced  as  a  "  loaded  pistol," 
is  sufficient,  though  it  omits  to  state  the 
manner  in  which  the  weapon  was  charged. 
People  V.  Choiser,  10  Cal.  311. 

47.  In  an  indictment  for  murder  it  is 
not  necessary  that  the  indictment  should 
specifically  aver  that  the  killing  "  was 
willful,  deliberate  and  premeditated."  It 
is  sufficient  to  charge  the  crime  in  the 
words  of  the  statute.  People  v.  Murray^ 
10  Cal.  310. 

48.  Where  an  indictment  charged  the 
defendants  with  the  crime  of  murder, 
committed  by  them  at  a  designated  place 
and  upon  a  designated  day,  by  "  shooting 
and  wounding  the  deceased  through  the 
body,  with  a  leaden  bullet,  discharged  from 
a  rifle,  of  which  wound  the  deceased  then 
and  there  died : "  held,  that  it  was  not  nec- 
essary to  state  in  the  indictment  on  what 
part  of  the  body  of  the  deceased  the 
wound  was  inflicted,  and  that  the  indict- 
ment stated  sufficiently  that  the  wound  was 
mortal.     People  v.  Judd^  10  Cal.  314. 

49.  It  is  not  necessary  to  a  conviction 
under  an  indictment  for  forging  an  order 
for  the  delivery  of  goods,  that  the  order 
should  be  signed  in  the  name  of  a  party 
having  goods  in  possession  of  the  drawee. 
People  V.  Way,  10  Cal.  336. 

50.  Where  the  defendants  were  sureties 
in  a  recognizance  for  the  appearance  of 
one  H.,  who  was  charged  with  the  crime 
of  receiving  two  mules,  alleged  to  have 
been  stolen,  and  in  a  suit  on  such  recog- 
nizance against  the  sureties,  the  court 
found  that  an  indictment  was  found  by  the 
grand  jury,  at  a  subsequent  term  to  the 
date  of  the  I'ecognizance,  "  entitled,  an  in- 
dictment against  H.  for  receiving  stolen 
goods : "  held,  that  it  does  not  follow  from 
this  general  description  in  the  indictment 
that  it  was  for  the  same  crime  mentioned 
in  the  recognizance.  People  v.  Hunter, 
10  Cal.  503. 


51.  Accessories  may,  by  the  act  of  this 
State,  be  indicted  and  tried  with  the  prin- 
cipal, or  separately,  and  either  may  be 
convicted  or  acquitted  without  reference 
to  the  previous  conviction  or  acquittal  of 
the  other.     People  v,  Bearss,  10  Cal.  69. 

52.  When  an  indictment  for  murder  is 
used  as  a  substitute  for  and  in  the  place 
of  an  indictment  for  manslaughter,  it  must, 
where  time  is  material,  contain  the  aver- 
ment as  to  time  which  would  be  essential 
in  an  indictment  for  manslaughter.  Peo- 
ple v.  Miller,  12  Cal.  294. 

53.  It  is  generally  true  that  every  es- 
sential fact  must  be  stated  in  the  indict- 
ment, and  this  means  every  fact  material 
to  the  offense  of  which  the  party  may  be 
convicted,  and  the  allegation  of  a  day 
within  the  period  of  limitation  is  material 
whenever  the  offense  is  subject  to  limita- 
tion,    lb. 

54.  If  the  defendant  is  out  of  the  State 
a  portion  of  the  time,  it  must  be  so  averred 
in  the  indictment.  Prima  facie,  the  lapse 
of  time  is  a  good  defense,  and  where  the 
statutory  exception  is  relied  on,  it  must  be 
set  up.     lb.  295. 

55.  There  is  no  distinction  between  an 
indictment  for  murder,  which,  if  good  for 
manslaughter  shows  on  its  face  that  the 
crime  for  manslaughter  is  barred,  and  ao 
indictment  for  the  special  offense  of  man- 
slaughter within  the  same  statement  as  to 
time.     lb. 

56.  An  indictment  which  charges  an 
offense  in  the  following  language  is  insuf- 
ficient :  ^'  In  and  upon  one  John  Provisso, 
did  feloniously  make  an  assault  with  a 
deadly  weapon,  to  wit,  a  pistol,  loaded 
with  powder  and  ball,  with  intent  then 
and  there  to  kill  said  Provisso,  without 
any  just  cause  or  provocation,  but  with  an 
abandoned  and  malignant  heart."  Peoph 
V.  Urlas,  12  Cal.  327. 

57.  An  indictment  must  allege  premed- 
itation, or  malice  aforethouglit,  which  is  a 
necessary  ingredient  to  the  crime  of  mur- 
der, or  of  assault  with  intent  to  commit 
such  a  crime.     lb. 

58.  No  appeal  lies  to  the  supreme  court 
from  an  order  below  overruling  a  demur- 
rer to  an  indictment.  People  v.  Ah  Fong, 
12  Cal.  424. 

59.  An  indictment  under  the  act  of 
1857,  for  dealing  the  game  of  monte  for 
money,  need  not  state  the  particulars  of 
the  offense — ^as  the  persons  present,  the 
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Toom,  and  the  like.  Under  our  law,  an 
indictment  is  good  if  it  state  the  acts  con- 
stituting the  offense,  in  ordinary  and  con- 
cise language,  and  in  such  a  way  that  a 
person  of  ordinary  understanding  can 
know  what  was  intended.  People  v.  /Slo- 
wer*, 14  Cal.  30. 

60.  Where  the  statute  introduces  a  new 
offense  without  reference  to  anything  else, 
an  indictment  describing  the  offense  in  the 
words  of  the  statute  is  sufficient.     Ih, 

61.  An  indictment  for  larceny  describ- 
ing the  money  as  '^  $3,000,  lawful  money 
of  the  United  States,"  is  insufficient.  The 
particular  denomination  or  species  of  coin 
must  be  set  forth.  People  v.  Ball,  14 
CaL  101, 

62.  Upon  a  trial  on  an  indictment  for 
an  attempt  to  contract  an  incestuous  mar- 
riage, something  more  must  be  shown  than 
mere  intention  to  contract  such  marriage. 
Preparation  for  the  attempt  indicates  the 
intention,  but  between  this  and  the  at* 
tempt  itself  there  is  a  wide  difference. 
PeajpiU  V.  Murray y  14  Cal.  160. 

63.  An  indictment  for  grand  larceny 
found  at  the  special  term  of  the  court  of 
sessions,  is  valid.  Uuder  the  statute  au- 
thorizing that  court  to  hold  special  terms 
in  certain  cases,  the  court,  when  specially 
called,  has  the  same  powers  as  at  a  regu- 
lar term.     People  v.  Carahiuy  14  Cal.  439. 

64.  An  indictment  in  the  court  of  ses- 
sions in  San  Francisco  may  be  entitled 
either  as  of  the  county  of  San  Francisco 
or  as  of  the  city  and  county  of  San  Fran- 
cisco.    People  V.  Beattff,  14  Cal.  571. 

65.  An  indictment  for  dealing  faro,  des- 
ignating the  offense  as  "  felony,"  is  insuf- 
ficiently specific  as  to  name,  and  without 
this  word  the  indictment  is  good,  where  it 
states  the  facts  which  constitute  the  of- 
fense,    lb. 

'  66.  On  an  indictment  for  mui*der,  the 
verdict  must  state  whether  it  be  murder 
in  the  first  or  second  degree.  People  v. 
Marquis^  15  Cal.  38. 

67.  Where  the  convention  of  justices 
of  the  peace,  for  electing  two  associate 
justices  of  the  court  of  sessions,  was  pre- 
sided over  by  the  then  acting  county  judge, 
his  official  acts  at  such  convention  were 
legal  and  valid — although  it  was  after- 
wards determined  that  another  person  had 
been  legally  elected  to  that  office ;  and 
a  court  of  sessions,  composed  of  said  other 
person,  as  county  judge,  and  of  the  two 


associates,  elected  by  such  convention,  was 
legally  organized.  People  v.  Wi/man,  15 
Cal.  74, 

68.  The  trial  on  the  main  charge  in  an 
indictment  will  not  be  postponed  because 
of  an  appeal  on  the  issue  of  insanity. 
People  V.  Moice,  15  Cal.  331. 

69.  An  indictment  charging  defendant 
with  '^  stealing,  taking  and  leading  or  driv- 
ing away,"  the  property  stolen,  etc.,  is  not 
defective  under  our  statute  as  charging  the 
offense  in  the  disjunctive.  The  gravamen 
of  the  offense  is  taking  and  i*emoving  the 
stolen  property,  and  it  is  immaterial  wheth- 
er the  asportation  be  by  means  of  leading 
the  animals  stolen  or  driving  them.  The 
offense  is  complete  by  the  union  of  either 
of  these  acts  and  the  seizure  or  appropri- 
ation.    People  V.  Smith,  15  Cal.  409. 

70.  Either  leading  or  driving  away 
horses  charged  to  have  been  stolen,  etc.,  is 
a  carrying  away  within  the  law.     lb. 

71.  An  indictment  for  larceny  describ- 
ing the  property  as  "  a  black  or  brown 
mare  or  filly,  branded  with  a  small  mule 
shoe  on  the  left  shoulder,"  is  sufficiently 
particular  in  description.  To  state  the 
color  is  not  necessary,  and  putting  it  in 
the  alternative  is  not  a  fatal  objection,  es- 
pecially when  other  terms  of  description 
are  given,  which  identify  the  property. 
Our  statute  does  not  require  more  exact- 
ness than  obtained  at  common  law.  lb. 
410. 

72.  An  assistant  prosecuting  district  at- 
torney, appointed  by  the  board  of  super- 
visors of  the  city  and  county  of  San  Fran- 
cisco, under  the  act  of  April  23d,  1858, 
(238)  is  not  limited  in  his  official  action  to 
any  particular  class  of  cases.  The  true 
construction  of  the  statute  is,  that  he  shall 
be  prosecuting  attorney  in  the  police  court, 
and  shall  assist  the  district  attorney  in  the 
discharge  of  his  various  legal  duties. 
People  V.  MaffcUlones,  15  Cal.  428. 

73.  One  of  these  duties  is  the  prosecu- 
tion of  charges  before  the  grand  jury,  and 
if  the  assistant  may  perform  the  duty,  he 
must  be  deemed  to  be  clothed  with  the 
powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  district  at- 
torney, his  acts  possess  the  same  validity, 
and  must  be  regarded  in  the  same  light, 
as  if  done  by  that  officer  in  person.     lb. 

74.  It  is  no  objection  to  an  indictment 
found  in  said  court  of  sessions,  that  such 
assistant  prosecuting  district  attorney  was 
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present  during  the  session  of  the  grand 
jury,  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration.     Ih, 

75.  An  indictment  for  larceny,  describ- 
ing the  property  stolen  as  "  fifteen  twenty 
dollar  pieces,  and  twenty-five  ten  dollar 
pieces,  and  ten  five  dollar  pieces,  of  the 
gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,"  is 
not  defective,  as  not  averring  the  value  of 
each  particular  piece  of  coin.  People  v. 
Greeny  15  Cal.  513. 

76.  Demurrer  to  an  indictment  for  per- 
jury being  sustained,  the  district  attorney 
took  no  exception,  but  moved  for  and  ob- 
tained an  order  submitting  the  case  to 
another  grand  jury.  Subsequently,  the 
people  appeal  from  the  order  sustaining 
the  demurrer :  held,  that  the  failure  to  ex- 
cept and  taking  this  order  was  an  acquies- 
cence in  the  judgment  on  demurrer,  and  a 
waiver  of  any  right  to  appeal.  People  v. 
Woostery  16  Cal.  435. 


INDORSEMENT. 


See  Endorsement. 


INFANCY. 

1.  Infancy  is  a  good  defense  to  an  action 
on  an  executory  contract,  though  the  de- 
fendant did  not  disaffirm  it  on  coming  of 
age.     Buzzell  v.  Bennett ^  2  Cal.  102. 

2.  District  courts  of  this  State  have  the 
same  control  over  the  persons  of  minors, 
as  well  as  their  estates,  that  the  courts  of 
chancery  in  England  possess.  This  is 
conferred  by  the  constitution  and  cannot 
be  divested  by  statute.  Wilson  v.  Poachy 
4  Cal.  366 ;  Bell  v.  Rogers,  9  Cal.  129. 

3.  Where  infants  are  deprived  of  ap- 
parent rights  by  a  decree  of  court,  they 
have  the  power  in  a  new  action  to  attack 
it,  and  this  too,  whether  or  not  they  were 
made  parties  to  the  first  suit.  Joyce  v. 
Joyce^  5  Cal.  164. 


4.  Where  a  parent  executes  to  his  in- 
fant son  a  conveyance  of  property  in  con- 
sideration of  services  performed,  it  must 
be  considered  as  a  voluntary  conveyance, 
without  legal  consideration,  as  he  is  not 
legally  bound  to  pay  for  his  son's  services. 
Such  a  deed  is  therefore  void  against  the 
creditors  of  the  parent,  if  made  when  his 
remaining  property  is  insuflicient  to  pay 
his  debts.     Swartz  v.  Hazlett,  8  Cal.  126. 

5.  The  principle  upon  which  the  infant 
is  allowed  to  collect  his  wages  is  that 
of  agency.  The  infant  can  be  his  father^s 
agent,  and  whether  he  is  so  or  not  is  a 
question  of  fact,  like  any  other  question  of 
agency,  which  may  be  proven  by  either 
direct  or  circumstantial  testimony.  Swartz 
V.  HadeU,  8  Cal.  124. 

6.  The  failure  to  deposit  in  the  post 
office  a  copy  of  the  complaint  and  sum- 
mons directed  to  an  absent  minor,  is  not 
cured  by  the  appearance  of  its  mother  in 
her  own  behalf.  Gray  v.  Palmer^  9  Cak 
638. 

7.  There  is  no  precise  age  within  which 
children  are  excluded  from  giving  testi- 
mony. Their  competency  is  to  be  de- 
termined, not  by  their  age,  but  by  the  de- 
gree of  their  understanding  and  knowl- 
edge.   People  V.  Bemcdy  10  Cal.  67. 

8.  It  is  essential  that  they  should  possess 
sufficient  intelligence  to  receive  just  im- 
pressions of  the  facts  respecting  which 
they  are  examined,  sufficient  capacity  to 
relate  them  correctly,  and  sufficient  in- 
struction to  appreciate  the  natore  and  obli- 
gation of  an  oath.     Ih, 

9.  It  is  for  the  court  to  decide  the  ques- 
tion of  their  competency  when  they  are 
offered  as  witnesses.  If  over  fourteen 
years  of  age,  the  presumption  is  that  they 
possess  the  requisite  knowledge  and  un- 
derstanding; but  if  under  that  age,  the 
presumption  is  otherwise,  and  it  must  be 
removed  upon  their  examination  by  the 
courts  or  under  its  direction  and  in  its 
presence,  before  they  can  be  sworn.    /&. 

10.  A  child  bom  in  lawful  wedlock  is 
presumed  to  be  the  child  of  the  husband. 
The  marriage  is  an  acknowledgment  by 
the  husband  that  the  child  is  his ;  but  to 
be  effective,  there  must  be  knowledge  at 
the  time  of  the  fact  admitted.  Baker  v« 
Baker,  13  Cal.  99. 

11.  A  woman  to  be  marriageable  must 
at  the  time  be  able  to  bear  children  to  her 
husband,  and  a  representation  to  this  effect 
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is  implied  in  the  very  nature  of  the  con- 
tract.    Ik  103. 

12.  A  wife  divorced  from  her  husband 
for  extreme  cruelty  on  his  part  is  entitled 
to  the  custody  of  their  female  child  of 
tender  years,  the  wife  being  blameless. 
The  ikther  has  a  right  to  see  a  child  at  all 
convenient  limes.  Wand  v.  Wand^  14 
Cal.  517. 

13.  A  party  erecting  buildings  upon 
the  property  of  an  infant,  under  contract 
with  his  guardian  made  without  authority 
of  law,  has  no  equitable  lien  on  the  prop- 
erty for  the  value  of  the  improvements, 
such  party  being  fully  informed  of  the  title 
and  condition  of  the  property.  Guy  v. 
Du  Uprey,  16  Cal.  200. 

See  GuABDiAN  and  Ward,  Parent 
AND  Child. 
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INHERITANCE. 


See  Heirs. 


INJUNCTION. 

I.  In  general. 

II.  Answer  in  an  Injanction  Suit. 
II L  To  Beetrain  Trespass. 
IV.  To  Restrain  a  Sale. 

I.  On  Execation. 
V.  Against  a  Judn^ent. 
VI.  Against  Taxation. 
VII.  Dissolution  of  an  Injanction. 
VIII.  Undertaking  on  an  Injunction. 
IX.  Writ  of  Injanction. 


L  In  general. 

1.  An  injunction  order  restrains  the  acts 
of  the  paity^  but  it  does  not  stay  the  run* 
ning  of  time,  and  the  effect  of  it  cannot  be 
to  postpone  the  statute  time  required  in 
giving  notice  of  a  motion  for  a  new  trial. 
EOiott  V.  Osborne,  1  Cal.  397. 

2.  The  court  may  order  a  referee  to 


ascertain  the  damages  sustained  by  an  in- 
junction issued  without  cause.  Russell  v. 
EUiott,  2  Cal.  246. 

3.  The  simple  allegation  "iireparable 
injury"  is  not  sufficient  basis  for  an  injunc- 
tion ;  it  should  appear  to  the  court  from  the 
facts  set  forth  in  the  bill.  Dewitt  v.  Hays^ 
2  Cal.  469;  Waldron  v.  Marsh,  5  Cal. 
1 20 ;  Merced  M.  Co.  v.  Fremont,  7  Cal.  322 ; 
Burnett  v.  WhttesideSy  13  Cal.  157 ;  Branch 
Turnpike  Co.  v.  Supervisors  Yuba  County^ 
13  Cal.  190. 

4.  Granting  writs  of  injunction  in  every 
conceivable  case  has  been  carried  to  so 
great  an  extent  as  to  impair  the  efficiency 
of  and  benefits  arising  from  the  judicious 
exercise  of  this  power,  and  these  abuses 
ought  to  be  checked.  Dewitt  v.  Hays,  2 
Cal.  469. 

5.  An  injunction  granted  by  a  court  of 
concurrent  jurisdiction  in  a  previous  suit 
between  the  two  parties  respecting  the 
subject  matter,  restraining  the  parties 
from  proceeding  further,  when  brought  to 
the  notice  of  another  court  in  which  pro- 
ceedings had  been  subsequently  instituted, 
in  disregard  of  this  injunction,  should  be 
respected  by  that  court,  and  operate  as  a 
stay  of  proceedings  in  a  subsequent  suit, 
on  the  ground  of  judicial  comity.  3ngels 
V.  Hooper,  3  Cal.  32. 

6.  To  entitle  a  party  to  an  injunction  in 
a  case  of  nuisance,  the  injury  to  be  re- 
strained must  be  such  as  cannot  be  ade*- 
quately  compensated  by  damages,  or  it 
must  be  irremediable  or  lead  to  iiTcmedia- 
ble  mischief.  Middleton  v.  FrankHn,  3 
Cal.  241. 

7.  Where  the  petition  set  forth  a  lease 
and  contract  to  pay  in  kind,  a  refusal  to 
pay  rent  and  an  allegation  of  removing 
the  crop  with  intent  to  defraud  the  plaint- 
iff of  his  rent,  and  a  prayer  for  an  injunc- 
tion: held,  that  the  injunction  could  not 
issue  unless  plaintiff  averred  the  insolven- 
cy of  defendant,  and  an  inability  to  make 
the  rent  on  attachment  or  execution.  Greg- 
ory V.  Hay,  3  Cal.  834. 

8.  The  injunction  is  a  mere  remedial 
process,  and  where  the  party  obtaining  it 
has  also  obtained  judgment  upon  his  cause, 
the  court  will  not  revise  the  propriety  of 
granting  the  writ.  Hicks  v.  Davis,  4 
Cal.  70. 

9.  An  order  of  injunction,  whereby  the 
bringing  of  an  action  is  restrained,  will  be 
reversed,  notwithstanding  a  good  bond  has 
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been  given,  becaase  it  will  prevent  the  de- 
fendant from  exercising  any  remedial  pror 
cess  guaranteed  him  bj  statute.  King  v. 
HaU,  5  Cal.  84. 

10.  The  grant  of  authority  to  the  county 
judge,  to  award  an  injunction  in  cases 
brought  in  the  district  court,  is  mere 
power  to  issue  mesne  process,  auxiliary  to 
the  proper  jurisdiction  of  the  district  court, 
and  is  not  trenching  upon  it.     Thompson  v. 

Williams^  6  Cal.  89  ;  Crandall  v.  Woods, 
6  Cal.  451 ;  Borland  v.  ThorrUm,  12  Cal. 
448;  Ruthraffv,  Kresz,  13  Cal.  639. 

11.  Where  suits  have  been  commenced 
before  a  magistrate  against  the  drawers  of 
prizes  in  a  lottery  to  forfeit  the  prizes  drawn 
to  the  State  under  the  statute,  a  bill  for  an 
injunction  against  the  owner  of  the  lottery 
to  restrain  him  from  disposing  of  the  prizes 
until  the  decision  of  those  suits  will  prop- 
erly lie  in  the  district  court.  People  v. 
Kent,  6  Cal.  90. 

12.  An  action  on  the  case  will  not  lie 
for  improperly  suing  out  an  injunction, 
unless  it  is  charged  in  the  declaration  as 
an  abuse  of  the  process  of  court  through 
malice  and  without  probable  cause.  Rob- 
inson  v.  Kellum,  6  Cal.  400. 

13.  If  the  act  complained  of  is  destitute 
of  these  elements,  the  remedy  of  the  in- 
jured party  is  on  the  injunction  bond.    lb, 

14.  An  appeal  does  not  lie  from  an  or- 
der refusing  an  injunction.*  Richards  v. 
McMiUan,  6  Cal.  422. 

15.  A  ferry  owner,  prevented  from  ob- 
taining a  renewal  of  his  license,  either  by 
the  incompetency  or  refusal  of  the  super- 
visors to  act  in  the  premises,  has  a  right 
to  an  injunction  to  restrain  another  party 
from  running  a  ferry  under  an  illegal  li- 
cense granted  by  the  county  judge,  within 
a  mile  of  the  first  established  ferry. 
Chard  v.  Stone,  7  Cal.  117. 

16.  Where  a  district  court  granted  an 
injunction,  from  the  order  granting  which 
the  defendant  appealed,  and  then  diso- 
beyed the  injunction,  asked  for  an  attach- 
ment for  contempt,  which  was  refused,  on 
the  ground  that  the  appeal  superseded  the 
injunction ;  held,  that  a  mandamus  may  is- 
sue to  compel  the  district  judge  to  issue  the 
attachment,  the  plaintiflTs  remedy  by  ap- 
peal being  inadequate.  Merced  Mining 
Company  v.  Fremont,  7  Cal.  132. 


*The  ainendnicnt  to  the  code  of  March  28th,  1880,  permits 
appeals  to  be  takon  fh>in  an  order  KrantliiK  or  dissolving, 
or  an  order  refusing  to  grant  or  dlasolve  an  InJuncUon. 


17.  The  writ  of  injunction,  though  re- 
medial, must  be  based  on  some  equitable 
circumstances.  Coker  v.  Simpson,  7  CaL 
342. 

18.  The  allegation  in  a  complaint  that 
defendants  wrongfully  claim  some  pre- 
tended and  fictitious  right  to  the  use  of 
water,  does  not  prejudice  the  right  of  the 
plaintiff  to  an  injunction.  Jhiobimne  Wa- 
ter Company  v.  Chapman,  8  Cal,  397. 

19.  There  is  no  occasion  that  the  plaint- 
iff should  first  establish  his  title  at  law  be- 
fore he  can  obtain  the  injunction,  when 
the  averment  of  his  right  in  the  complaint 
is  admitted  by  demurrer. 

20.  When  an  injuncUon  granted  on  an 
ex  parte  application  was  modified  on  mo- 
tion of  defendant,  without  notice  to  plaint- 
iff, on  defendant  giving  bonds :  held,  that 
subsequent  acts  of  defendant,  in  violation 
of  the  original  injunction,  were  not  in 
contempt.  The  remedv  of  the  plaintiff,  if 
there  was  error  in  the  order  modifying  the 
injunction,  is  by  appeal,  but  he  cannot 
have  a  mandamus  to  compel  the  issuance 
of  attachment  for  contempt.  Fremont  v. 
Merced  Mining  Co.,  9  Cal.  19. 

21.  Pending  a  motion  for  a  new  trial, 
defendants  violated  the  injunction :  held, 
that  plainiffs  were  entitled  to  a  mandamus 
for  an  attachment  against  them  for  con- 
tempt of  court.  The  pending  of  a  motion 
for  a  new  trial  did  not  operate  as  a  sus- 
pension of  the  injunction.  Ortman  v. 
Dixm,  9  Cal.  24. 

22.  The  subsequent  institution  of  suits 
by  attachment  and  injunction  to  obtain  and 
secure  the  repayment  of  the  amount  al- 
leged to  have  been  overpaid  in  the  re- 
demption, destroys  the  operative  effect  of 
the  payment  as  a  redemption.  McMillan 
V.  Richards,  9  Cal.  420. 

23.  Parties  can  only  intervene  to  re- 
strain the  proceedings  or  control  the  ac- 
tion of  the  commissioners  of  the  funded 
debt  of  San  Francisco,  when  the  funds 
are  in  danger  of  being  wasted  or  impaired ; 
or  that  a  liability  will  be  incurred,  or  an 
injury  done  by  threatened  or  probable 
malfeasance,  for  which  the  agent's  bonds 
or  personal  responsibility  would  afford  no 
probable  or  adequate  redress.  Until  this 
is  shown,  no  injunction  can  issue  to  pre- 
vent them,  as  such  commissicmers,  from 
receiving  the  trust  fund.  City  of  San 
Francisco  v.  Commissioners  of  the  Funded 
Debt,  10  Cal.  588. 
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24.  In  a  bill  to  enjoin  the  issuance  of 
bonds  of  the  city  and  county  of  San  Fran- 
cisco by  the  fund  commissioners  created 
by  the  act  of  April  2d,  1858,  for  the  claims 
approved  by  the  board  of  examiners,  it  is 
necessary  that  some  of  the  persons  to 
whom  the  bonds  are  to  be  issued  should 
be  made  parties  to  the  action.  Hutchinson 
V.  ButTf  12  Cal.  103 ;  PcUtison  v.  Super- 
mors  of  Tuba  Counii/^  12  Cal.  106. 

25.  When  a  restraining  order  or  an  in- 
junction is  sought  upon  the  complaint  it- 
self, it  is  the  usual  practice  to  present  the 
complaint,  in  advance  of  the  filing,  to  the 
judge,  and  obtain  the  order  or  the  allow- 
ance of  the  writ,  and  such  practice  is  reg- 
ular and  not  in  conflict  with  the  statute. 
Heyman  y.  Lander Sy  12  Cal.  110. 

26.  An  injunction  ought  not  to  be  grant- 
ed unless  equitable  circumstances  beyond 
the  mere  allegation  of  irreparable  injury 
be  shown,  as  insolvency,  impediments  to  a 
judgment  at  law  or  to  adequate  legal  re- 
hef,  or  a  threatened  destruction  of  the 
property,  or  the  like.  Burnett  v.  White- 
sides,  13  Cal.  157 ;  Branch  Turnpike  Co, 
V.  Supervisors  of  Tuba  County,  13  Cal. 
190. 

27.  Where  suit  is  pending  in  one  court 
on  a  note  of  defendant,  though  no  sum- 
mons has  been  served  and  no  appearance 
made,  he  cannot  bring  a  bill  in  equity  in 
another  court,  to  enjoin  the  collection  of 
the  note,  or  to  cancel  it,  the  averment  be- 
ing simply  that  he  has  a  good  defense  to 
the  note.  I^euns  v.  Tobias,  10  Cal.  574 ; 
Smith  V.  Sparr<yw,  13  Cal.  597. 

28.  Plaintiffs  obtained  a  preliminary 
injunction  restraining  defendants  from  ob- 
structing a  road  leading  to  plaintiff's  mine. 
Upon  the  answer  being  filed,  the  injunc- 
tion was  dissolved.  Plaintiffs  being  about 
to  appeal  from  the  order  dissolving  the  in- 
junction, the  judge  below  thereupon  made 
an  order  that  upon  such  an  appeal  being 
effected  by  filing  a  bond,  etc.,  as  required 
bj  him,  the  order  granting  the  injunction 
should  be  revived  and  continued  in  force. 
Plaintiffs  perfected  the  appeal,  and  apply 
to  the  supreme  court  for  an  injunction 
pending  the  appeal,  on  the  ground  that 
defendants  are  disregarding  said  reviving 
order,  and  obstructing  the  road,  to  the 
ruin  of  plaintiffs :  held,  that  the  applica- 
tion must  be  denied,  if  this  court  had  the 
power  to  grant  it;  that  the  remedy  of 
plaintiff  under  the  reviving  order  is  ample 


to  protect  him,  until  the  appeal  can  be 
heard,  or  the  injunction  be  dissolved  by 
some  competent  authority.  Eldridge  v. 
Wright,  15  Cal.  89. 

29.  Where,  under  the  one  hundred  and 
sixteenth  section  of  the  practice  act,  an 
order  is  made  to  show  cause  why  an  in- 
junction should  not  be  granted,  and  re- 
straining defendants  until  the  hearing,  and 
on  the  hearing  upon  the  order  the  injunc- 
tion is  refused,  the  restraining  order  ex- 
pires by  limitation.  Hicks  v.  Michael,  15 
Cal.  109. 

30.  An  appeal  from  an  order  refusing 
to  grant  an  injunction  upon  such  hearing, 
or  from  an  order  dissolving  an  injunction, 
does  not  create  an  injunction  or  prolong 
the  restraining  order  in  the  former  case, 
nor  revive  it  in  the  latter,  pending  the  ap- 
peal,    lb, 

31.  It  is  only  of  orders  or  judgments 
which  command  or  permit  acts  to  be  done, 
that  a  stay  of  proceedings  on  appeal  can 
be  had.    lb. 

32.  The  court  below  may,  on  proper 
showing,  revive  an  injunction  once  dis- 
solved, or  grant  an  injunction  previously 
denied!,  and  this  is  the  extent  of  its  power 
when  the  matter  has  been  once  disposed 
of.     lb.  110. 

33.  The  supreme  court  has  no  power  to 
grant  an  injunction  pending  an  appeal. 
lb.  114. 

34.  Where,  on  motion  for  a  temporary 
injunction,  an  order  is  made  requiring  de- 
fendants to  show  cause  why  such  injunc- 
tion should  not  issue,  and  defendants  file 
their  answer  contradicting  the  allegations 
of  the  complaint,  and  setting  up  new  mat- 
ter in  defense  of  the  action :  held,  that 
plaintiff  may,  at  the  hearing  of  the  rule, 
read  affidavits  in  support  of  his  complaint. 
lb.  117. 

35.  The  object  of  the  practice  of  issu- 
ing an  order  to  show  cause  before  granting 
the  injunction,  is  to  enable  the  parties  to 
present  the  case  on  the  merits.     lb. 

36.  Granting  and  continuing  injunc- 
tions rest  very  much  in  the  sound  discre- 
tion of  the  court,  to  be  governed  by  the 
nature  of  the  case.     lb. 

37.  A  stranger  to  the  title  of  real  prop- 
erty, though  in  possession,  cannot  go  in- 
to equity  and  enjoin  the  purchasers  and 
owners  thereof  from  setting  up  and  en- 
forcing their  title,  on  the  ground  that  it 
was  fraudulently  and  illegally  acquired  by 
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ihem  of  a  third  person  who  does  not  com* 
plain.  Having  no  title  himself,  it  is  im- 
material to  him  whether  he  be  evicted  by 
such  purchasers  or  their  vendor.  Tread- 
well  V.  Payne,  15  OaL  499. 

38.  Under  the  act  of  1857,  (ch.  236) 
regulating  fees  in  office  in  certain  coun- 
ties, the  sheriff  maj  charge  fees  for 
copies  of  the  summons  and  injunction 
served  by  him  in  suit,  thoagh  the  copies 
were  prepared  and  printed  by  the  plaint- 
iff, and  certified  by  the  clerk  at  the 
plaintiff's  request;  but  the  sheriff  must 
look  for  his  fees  to  plaintiff,  at  whose  re- 
quest the  copies  were  served,  and  cannot 
sue  the  clerk  for  money  had  and  received 
— although  plaintiff  had  paid  the  clerk  for 
such  copies — unless  the  money  was  deliv- 
ered to  him  to  be  paid  the  sheriff.  Bd- 
mondsan  v.  Mason,  16  Cal.  388. 

39.  The  clerk  is  entitled  to  chaise, 
under  that  act,  fees  for  certified  copies  of 
summons  and  injunction,  if  the  copies, 
though  prepared  by  plaintiff,  were  certi- 
fied by  the  clerk  at  plaintiff's  request. 
There  is  no  necessity  for  plaintiff  to  ob- 
tain copies  of  summons  and  injunction 
from  the  clerk.     Ih, 


n.  Answer  in  an  Injunction  Suit. 

40.  Where  the  answer  to  a  bill  for  an 
injunction  denies  all  the  equity,  if  any,  of 
the  bill,  a  preliminary  injunction  should 
not  be  granted.  Orandall  v.  Woods,  6 
Cal.  452. 

41.  Where  a  motion  to  dissolve  an  in- 
junction is  made  upon  bill  and  answer 
alone,  the  general  rule  is  to  dissolve  the 
injunction  if  the  answer  denies  all  the 
equities  of  the  bill.  The  exceptions  to 
the  rule  depend  upon  the  special  circum- 
stances of  the  particular  cases.  Gardner 
V.  Perkins,  9  Cal.  553. 

42.  The  entire  equity  of  the  bill  being 
denied  in  the  answer,  and  there  being  no 
support  of  the  bill,  the  injunction  was  dis- 
solved.   Burnett  v.  Whitesides,  13  Cal.  157. 

43.  The  privilege  of  moving  for  a  dis- 
solution of  an  injunction  upon  the  filing  of 
an  answer  is  limited  to  cases  where  the 
injunction  is  originally  granted  without 
notice,  or  expressly  reserved  when  the  in- 
junction is  granted  on  a  rule  to  show  cause. 
Natoma  W.  Sf  M.  Co.  v.  Clarkin^  14  Cal. 


551 ;  Natoma  W.  ^  M.  Co.  v.  Parker,  16 
Cal.  85.  ^ 

44.  Where  an  injunction  was  granted 
on  the  complaint  restraining  defendants 
from  surveying  or  selling  the  premises, 
pending  suit,  it  was  dissolved  on  filing  an 
answer  setting  up  paramount  title  in  de- 
fendants: held,  that  the  injunction  was 
properly  dissolved,  because  the  validity  of 
defendant's  title  should  be  judicially  de* 
termined  before  its  assertion  be  enjoined. 
Curtis  V.  SuUer,  15  Cal.  263. 


III.  To  Restrain  Trespass. 

45.  Injunctions  as  to  the  performance 
of  the  conditions  contained  in  the  grant 
can  only  be  made  by  the  grantor,  and  not 
by  a  mere  naked  trespasser ;  and  an  in- 
junction will  lie  to  restrain  the  trespass, 
where  the  grant  is  admitted.  Bttekelew  v. 
EsteH,  5  Cal.  108. 

46.  An  injunction  ought  not  to  be 
granted  in  aid  of  an  action  of  trespass,  un- 
less it  appear  that  the  injury  will  be  irre- 
parable and  cannot  be  compensated  in 
damages.     Wcddron  v.  Marsk,  5  Cal.  119. 

47.  A  complaint  which  sets  out  a  cause 
of  action  in  trespass,  and  concludes  with 
a  prayer  for  an  injunction  is  correct. 
Gates  V.  Kieff,  7  Cal.  125. 

48.  A  complaint  which  joins  an  action 
of  '<  trespass  quare  dausum  fregit,"  eject- 
ment, and  prays  for  an  injunction,  will  be 
held  bad  on  demurrer.  Bigelcw  v.  Gove, 
7  Cal.  135. 

49.  A  writ  of  injunction  will  lie  to  re- 
strain trespass  in  entering  upon  a  mining 
claim  and  removing  the  auriferous  quartz 
from  it,  where  the  injury  threatens  to  be 
continuous  and  irreparable.  Merced  Mtn^ 
ing  Co.  v.  Frtmont,  7  Cal.  320. 

50.  The  removal  of  gold  from  a  mine 
is  emphatically  taking  away  the  entire 
substance  of  the  estate,  and  comes  within 
that  class  of  trespass  in  which  injunctions 
are  now  universally  granted.     lb.  321. 

51.  Where  the  complaint  alleged  that 
the  defendants  had  dug  a  mining  ditch 
above  one  previously  constructed  by  the 
plaintiffs,  and  had  thereby  diverted  the 
water  of  the  stream  from  plaintiflfe'  ditch, 
but  did  not  aver  that  the  injury  was  con- 
tinuing, or  threatened  to  be  continued,  or 
likely  to  be  continued :  held,  that  it  was 
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sufficient  for  the  recovery  of  damages,  but 
Dot  to  Bustain  an  injunction.  Goker  v. 
Smpwn,  7  Cal.  841. 

52.  Where  a  suit  is  brought  to  test  the 
qaestion  as  to  the  priority  of  appropria- 
tion of  water,  a  prayer  for  an  injunction 
to  prevent  future  injury  is  proper.  Ma- 
fiw  V.  BickneU,  10  Cal.  224. 

53.  The  remedy  by  injunction  to  re- 
strain the  removal  of  fixtures,  under  sec- 
tion two  hundred  and  sixty-one  of  the 
code,  is  only  presumptive ;  it  is  not  exclu- 
sive of  any  other  remedy.  Sands  v.  Pfeif" 
fer,  10  Cal.  265. 

54.  Where  the  complaint  and  evidence 
show  that  a  defendant  is  in  possession  of  a 
tract  of  land,  and  claiming  and  holding 
under  an  adverse  title,  and  the  weight  of 
evidence  is  in  favor  of  his  title,  an  injunc- 
tion will  not  be  granted,  on  the  application 
of  a  party  claiming  title  to  the  land,  to 
prevent  the  defendant  from  cutting  timber 
thereon.     Smith  v.  Wilson,  10  Cal.  528. 

55.  Where  the  bill  avers  that  plaintiffs 
are  the  owners  and  in  possession  of  a  tract 
of  land,  that  defendants  are  insolvent  and 
threaten  to  and  will  enter  upon  said  land, 
and  by  excavations,  embankments  and  di- 
verting valuable  springs  and  streams 
thereon,  despoil  it  of  the  substance  of 
the  inheritance  and  create  a  cloud  upon 
plaintiff's  title,  injunction  lies.  Bendey  v. 
Mountain  Lake  W.  Co,,  18  Cal.  818. 

56.  Where  premises  containing  depos- 
its of  gold  are  held  under  a  patent  from 
the  United  States,  an  injunction  lies  to 
prevent  miners  from  excavating  ditches, 
di^ng  up  the  soil,  and  flooding  a  portion 
of  the  premises  for  the  purpose  of  extract- 
ing the  gold.  Boggs  v.  Merced  Mining 
Co^  14  Cal.  879 ;  Henshaw  v.  Olark,  14 
Oil.  464. 

57.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of  the 
premises,  an  injunction  restraining  the 
eomnuBsioQ  of  trespass,  in  the  nature  of 
waste  pending  the  action,  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought. 
NaUma  W.  and  M  Co.  v.  Clarkin,  14 
CaL54d. 

58.  The  complaint  avers  title  in  plaint^ 
iff  to  a  tract  of  land,  that  the  possession  of 
defendants  is  forcible  and  unlawful,  that 
an  action  for  forcible  entry  has  been  com- 
menced by  plaintiff  against  defendants, 


and  is  still  pending  and  undetermined,  and 
asks  for  an  injunction  to  resti^in  defend- 
ants from  cutting  and  removing  timber 
from  the  land,  without  seeking  in  this  suit 
to  be  restored  to  the  possession,  the  object 
of  the  suit  being  to  preserve  the  property 
during  the  pendency  of  that  action :  held, 
that  injunction  lies,  although  no  action  at 
law  has  been  brought  to  try  the  title; 
that  jurisdiction  of  equity  in  such  cases  to 
grant,  first,  a  temporary,  and  subsequently 
a  perpetual  injunction,  does  not  depend 
upon  the  question  whether  or  not  such 
action  at  law  has  been  brought ;  that  the 
rule  under  the  English  chancery  system 
was  the  same,  and  that  our  statute  is  not 
more  restrictive.  Hicks  v.  Michael,  15 
Cal.  115. 

59.  Where  the  title  of  plaintiff  is  dis* 
puted  in  the  answer,  the  usual  practice  has 
been  to  ask  the  assistance  of  equity  in  aid 
of  an  action  at  law  ;  but  there  are  many 
cases  in  which  the  powers  of  a  court  of 
equity  have  been  invoked  in  the  first  in* 
stance.  And  equity  generally  directs  an 
issue  at  law  as  to  the  title,  and  awaits  the 
action  of  the  court  of  law  upon  that  issue. 
Ih.  116. 

60.  Injunctions  to  restrain  injuries  in 
the  nature  of  waste  should  not  be  issued 
before  the  hearing  on  the  merits,  except 
in  cases  of  urgent  necessity,  or  when  the 
subject  matter  of  the  complaint  is  free 
from  controversy,  or  irreparable  mischief 
will  be  produced  by  its  continuance.  But 
in  all  cases  where  the  right  is  doubtful, 
the  court  should  direct  a  trial  at  law,  and 
in  the  meantime  grant  a  temporary  in- 
junction to  restrain  all  injurious  proceed- 
ings, if  there  be  danger  of  irreparable  mis- 
chief.    Ih, 

61.  In  cases  of  waste,  if  anything  is 
about  to  be  abstracted  from  the  land  which 
cannot  be  restored  in  specie,  it  is  no  ob- 
jection to  the  injunction  that  the  party 
making  it  may  possibly  recover  what 
others  may  deem  an  equivalent  in  money. 
Ih, 

62.  On  application  for  injunction  to  re- 
strain waste,  or  mischief  analogous  to 
waste,  plaintiff  may  read  affidavits  contra- 
dicting the  answer  upon  all  matters  in 
controversy,  including  questions  (^  title. 
lb. 

68.  Plaintiffs  file  their  bill  in  equity  to 
enjoin  defendants  from  diverting  a  certain 
quantity  of  the  water  of  Bear  river,  alleg- 
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ing  that  their  right  to  one  thousand  inches 
of  the  water  of  that  stream,  as  against  de- 
fendants, was  adjudicated  in  a  former 
action.  In  that  action,  which  was  tres- 
pass for  the  diversion  of  the  water,  it  was 
alleged  that  this  quantity  of  the  water  of 
the  stream  had  been  appropriated  hj  the 
plaintiffs  for  mill  purposes;  that  such 
quantity  was  necessary  for  their  use,  and 
that  defendants  had  diverted  the  same,  to 
their  damage,  etc.  Plaintiffs  had  verdict 
and  judgment  for  $21,800  damages :  held, 
that  the  averments  are  insufficient  to  en- 
title plaintiffs  to  an  injunction ;  the  scope 
of  the  bill  being  simply  to  enforce  in  equity 
plaintiffs'  alleged  right  to  one  thousand 
inches  of  water,  on  the  sole  ground  that  it 
was  adjudged  as  their  right  in  the  former 
suit.  McDonald  v.  Bear  River  and  Aur 
burn  Water  and  Mining  Co.,  15  Cal.  148. 

64.  Held,  further,  that  plaintiffs  should 
be  permitted,  if  they  desire,  to  so  amend 
their  complaint  as  to  present  for  determin- 
ation their  legal  rights,  otherwise  the  com- 
plaint should  be  dismissed.     lb, 

65.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
i-eal  estate — a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession;  that  de- 
fendants have  conspired  together,  and  are 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises  ;  that  plaintiffs  are  in  possession 
of  teams,  carriages,  etc,  for  transporting 
goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  business, 
and  their  property  be  destroyed :  held, 
that  ihese  allegations  are  insufficient  to 
authorize  an  injunction — ^there  being  no 
averment  of  insolvency  of  defendants,  and 
complaint  not  showing  that  there  is  no 
adequate  remedy  at  law.  Tomlinson  v. 
Rubio,  16  Cal.  206. 

66.  In  such  case,  forcible  entry  and  de- 
tainer would  be  a  speedy  mode  of  regain- 
ing the  possession,  if  taken  by  defendants, 
and  for  other  damages  the  usual  proceed- 
ings at  law  would  suffice.  That  the  prem- 
ises are  used  in  connection  with  the  trans- 
portation business,  which  would  be  inter- 
rupted by  the  threatened  trespass,  is  not 


alone  a  ground  for  equitable  interference. 
lb. 

67.  Against  the  cutting  of  timber  the 
owner  of  real  property  is  entitled  to  the 
preventive  remedy  of  injunction.  Whilst 
the  timber  is  growing,  it  is  part  of  the 
realty,  and  its  destruction  constitutes  the 
kind  of  waste  the  commission  of  which  a 
court  of  equity  will,  upon  petition,  restrain. 
When  once  cut,  the  character  of  the  prop- 
erty is  changed ;  it  has  ceased  to  be  a  part 
of  the  realty  and  has  become  personalty, 
but  its  title  is  not  changed.  It  belongs  to 
the  owner  of  the  land  as  much  afterwards 
as  previously,  and  he  may  pursue  it  in 
whosesoever  hands  it  goes,  and  is  enUtled 
to  all  the  remedies  for  its  recovery  which 
the  law  affords  for  the  recovery  of  any 
other  personal  property  wrongfully  taken 
or  detained  from  its  owner.  And  if  he 
cannot  find  the  property  to  enforce  its 
specific  return,  he  may  waive  the  wrong 
committed  in  its  removal  and  use,  and  sue 
for  the  value  as  upon  an  implied  contract 
of  sale.     HaUeck  v.  Mlxer^  16  Cal.  578. 


rV.  To  Restra^in  a  Sale. 

68.  The  right  of  a  party  to  enjoin  a 
sale  of  his  property  for  another's  debt  is 
not  denied,  and  is  supported  by  several 
decisions  of  the  supreme  court.  Hickman 
V.  ONeal,  10  Cal.  294 ;  Ford\.  Righy,  10 
Cal.  449. 

69.  The  authority  of  the  board  of  com- 
missioners, under  the  act  of  May  Ist, 
1851,  relative  to  a  sale  of  the  State's  in- 
terest in  the  water  line  front  of  the  city 
of  San  Francisco,  as  defined  by  the  act 
of  March  26th,  1851,  is  limited  to  the 
property  within  the  boundaries  defined  by 
the  act,  and  a  sale  by  them  of  lots  not 
within  these  boundaries  is  a  nullity,  and 
cannot  constitute  cloud  of  title.  Hence, 
an  injunction  against  such  sale  will  not 
lie.     Kisling  v.  Johnson,  13  Cal.  57. 

70.  The  jurisdiction  of  a  court  to  en- 
join a  sale  of  real  estate  is  coextensive 
with  its  jurisdiction  to  set  aside  and  order 
to  be  canceled  a  deed  of  such  property. 
It  is  not  necessary  for  its  assertion  in  the 
latter  case  that  the  deed  should  be  operat- 
ive, if  suffered  to  remain  uncanceled,  to 
pass  the  title,  or  that  the  defense  to  the 
deed  should  rest  in  extrinsic  evidence,  lia- 
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ble  to  I066,  or  be  available  only  in  equity. 
It  is  sufficient  to  call  into  exercise  the  ju- 
rifidiction  of  the  court  that  the  deed  casts 
a  cloud  over  the  title  of  the  plaintiff;  as  in 
such  case  the  court  will  remove  the  cloud 
by  directing  the  cancellation  of  the  deed, 
80  it  will  interfere  to  prevent  a  sale,  from 
which  a  conveyance  creating  such  a  cloud 
must  result.  Pixley  v.  Huggins,  15  Cal. 
132. 

71.  Every  deed  from  the  same  source 
through  which  plaintiff  derives  his  real 
property  must,  if  valid  on  its  face,  neces- 
sarily cast  a  cloud  upon  the  title.     Jb. 

72.  Under  section  two  hundred  and  fif- 
ty-four of  the  practice  act,  suit  only  lies  with 
reference  to  property  of  which  the  plaint- 
iff is  in  possession ;  and  where  suit  is 
brought  under  that  section  to  quiet  title  to 
a  ranch,  and  plaintiff  is  in  possession  of  a 
portion  only,  the  suit  must  be  considered 
as  brought  to  determine  the  title  to  that 
portion,  and  no  injunction  lies  to  restrain 
parties  who  arc  entire  strangers  to  the  ti- 
tle from  selling  that  portion,  as  their  con- 
veyances would  not  cloud  plaintiff's  title. 
And  if  the  grantees  under  such  convey- 
ances should  invade  the  possession  of 
plaintiff,  or  unlawfully  detain  the  same, 
the  remedy  at  law  is  ample.  Curtis  v. 
Stater,  15  Cal.  263. 

73.  As  to  that  portion  of  the  ranch  oc- 
cupied by  settlers,  such  suit  has  nothing 
to  do.  If  they  are  trespassers,  ejectment 
lies,  with  an  injunction  to  restrain  waste 
pending  suit.     Jb. 

74.  Where  in  such  suit  an  injunction 
was  granted  on  the  complaint,  restraining 
defendants  from  surveying  or  selling  the 
premises  pending  suit,  it  was  dissolved  on 
filing  an  answer  setting  up  paramount  title 
in  defendants:  held,  that  the  injunction 
was  properly  dissolved,  because  the  valid- 
ity of  defendants'  title  should  be  judicially 
determined  before  its  assertion  be  en- 
joined,    lb.  265. 


1.  On  Execution. 

75.  A  sheriff  may  be  enjoined  from 
Belling  real  property  belonging  to  the  wife, 
under  an  execution  against  the  husband. 
Alverton  v.  Jones,  10  Cal.  12. 

76.  Defendant,  as  coroner  and  acting 
sheriff,  levied  on  and  advertised  for  sale 


all  the  right,  title  and  interest  of  T.  in 
certain  horses  and  cattle  in  the  hands  of 
a  receiver,  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  held,  that  plaintiff 
was  not  entitled  to  an  injunction  restrain- 
ing the  sale,  unless  the  injury  would  be 
irreparable,  and  that  this  must  appear  by 
a  clear  showing  of  plaintiff's  right  to  the 
property  and  defendant's  insolvency.  More 
V.  Ord,  15  Cal.  206. 

77.  Plaintiff  purchased  certain  proper- 
ty under  a  sale  on  a  decree  foreclosing  a 
mortgage  executed  by  one  Pender,  to 
which  decree  all  persons  in  interest  were 
parties,  among  them  defendants  here. 
The  interest  of  defendants  Wemple  and 
Pender  was  foreclosed  in  the  usual  form. 
Plaintiff  seeks  to  enjoin  a  sale  of  the  prem- 
ises under  a  decree  in  favor  of  Wemple 
against  Pender,  to  enforce  a  mechanic's 
lien.  Plaintiff  was  not  a  party  to  the  suit 
of  Wemple  v.  Pender,  and  has  not  yet  got 
a  sheriff's  deed :  held,  that  injunction  does 
not  lie ;  that  plaintiff  is  but  the  purchaser 
of  an  equity,  the  decree  of  foreclosure  not 
cutting  off  the  rights  of  the  mortgagor 
Pender ;  that  he,  being  entitled  to  posses- 
sion until  the  sheriff's  deed,  and  also  hav- 
ing the  equity  of  redemption,  could  dis- 
pose of  this  right,  and  it  might  under  our 
statute  be  sold  for  liis  debts ;  that  if  he 
chose  to  recognize  the  validity  of  Wem- 
ple's  lien,  or  its  enforcement,  or  sale  under 
judgment,  plaintiff  cannot  complain — his 
rights  not  being  affected  by  the  proceed- 
ings, as  he  was  not  a  party.  Macovich  v. 
Wemple,  16  Cal,  106. 

78.  Plaintiff,  on  obtaining  his  sheriff's 
deed,  can  then  institute  the  necessary  pro- 
ceedings to  enforce  his  rights,  and  the  pur- 
chaser at  the  sheriff's  sale  under  Wemple's 
decree  will  occupy  no  better  position  than 
Wemple  himself.  But  so  long  as  Pender 
has  any  interest  in  the  property,  plaintiff 
cannot,  in  advance  of  his  own  title*,  or  of 
the  extinction  of  Pender's,  come  into  equi- 
ty to  enjoin  the  sale.     lb. 


V.  Against  a  Judgment. 

79.  An  injunction  will  not  lie  to  re- 
strain the  collection  of  a  judgment  against 
the  plaintiff,  on  the  ground  that  the  judg- 
ment was  for  a  balance  of  purchase  money 
of  land  under  covenant  for  a  good  title, 
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while  in  fact  the  grantor  had  no  title,  as 
long  as  the  purchaser  against  whom  the 
judgment  was  taken,  and  who  seeks  to  en- 
join it,  remains  in  possession ;  nor  does  the 
fact  that  the  defendant  has  put  valuable 
improvements  on  the  land,  and  that  he  has 
paid  a  portion  of  the  purchase  money,  and 
that  his  grantor  and 'judgment  creditor  is 
insolvent  and  without  visible  property, 
take  the  c^ise  out  of  the  rule.  Jackson  v. 
Norton,  6  Cal.  189. 

80.  An  injunction  will  not  lie  to  enjoin 
a  judgment  by  default,  on  the  ground  that 
the  sheriff's  return  on  the  summons  does 
not  show  the  place  in  which  service  was 
made  on  the  defendant,  where  it  is  proven 
on  the  hearing  of  the  application  for  in- 
junction that  defendant  was  served  in  a 
certain  county  of  this  State  more  than  for- 
ty days  before  entry  of  his  default.  Pico 
V.  Sunolj  6  Cal.  295. 

81.  Courts  of  equity  will  not  interfere 
to  enjoin  a  judgment  at  law  rendered 
against  a  party  by  reason  of  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negli- 
gence of  himself  or  his  agent,  Phelps  v. 
Peahody,  7  Cal.  52. 

82  When  a  party  has  neglected  to  ap- 
ply for  a  new  trial  in  the  time  appointed 
by  the  proper  court  of  law,  courts  of  equi- 
ty will  not  entertain  a  bill  for  an  injunc- 
tion on  the  ground  that  the  original  de- 
mand was  unconscientious.     Ih.  53. 

83.  One  district  court  cannot  by  injunc- 
tion restrain  the  execution  of  the  orders 
or  decrees  of  another  court  of  coordinate 
jurisdiction.  Rickett  v.  Johnson^  8  Cal. 
35  ;  Revalk  v.  Kraemer,  8  Cal.  71 ;  Chip- 
man  v.  Hihhard^  8  Cal.  271 ;  Phekm  v. 
Smith,  8  Cal.  521 ;  Anthony  v.  Dunlap, 
8  Cal.  27 ;  Gorham  v.  Toomey,  9  Cal.  77 ; 
Uhlfelder  v.  Levy,  9  Cal.  614. 

84.  A  State  court  cannot  enjoin  the 
l)roceedings  of  a  federal  court  Phelan  v. 
Smith,  8  Cal.  521. 

85.  The  only  exception  to  the  rule  that 
one  court  cannot  enjoin  the  proceedings  of 
another  court  of  coordinate  jurisdiction  is 
where  the  court  in  which  the  action  or 
proceeding  is  pending  is  unable,  by  reason 
of  its  jurisdiction,  to  afford  the  relief 
sought  Where  several  fraudulent  judg- 
ments are  confessed  in  several  courts,  it 
would  not  be  necessary  for  a  creditor  to 
bring  a  different  suit  in  each  different 
court,  and  this  must  affirmatively  appear. 

Uhlfelder  v.  Levy,  9  Cal.  614. 


86.  An  injunction  will  not  be  sustained 
to  stay  proceedings  under  a  judgment  ob- 
tained by  neglect  of  a  party  or  counsel, 
if  the  neglect  were  excusable ;  full  relief 
might  have  been  had  on  motion  in  the 
original  action.  Borland  v.  Thornton,  12 
Cal.  445. 

87.  A  defendant,  having  no  defense  to 
an  action,  cannot  go  into  equity  and  enjoin 
a  judgment  by  default,  on  the  ground  that 
the  sheriff's  return  of  service  on  him  is 
false,  and  that  in  fact  he  had  no  notice  q£ 
the  proceedings.  Chreqory  v.  Ford,  14 
Cal.  141 ;  Gil^xms  v.  ScoU,  15  Gal.  286; 
Logan  v.  HtHegass,  16  Cal.  202. 

88.  Where  a  party  moves  for  a  new 
trial  and  fails,  he  cannot  on  the  same  facts 
go  into  equity  to  enjoin  the  judgment  ren- 
dered.    Collins  V.  Butler,  14  Cal.  226. 

89.  The  rule  inhibiting  one  court  from 
restraining  the  enforcement  of  the  judg- 
ment of  another  and  coordinate  court  does 
not  apply  to  a  proceeding  brou^t,  not  to 
stay  execution  issued  against  the  property 
of  the  judgment  debtor,  but  to  prevent  a 
sale  of  the  property  of  plaintiff  under  the 
claim  that  it  is  the  property  of  the  debt- 
or.    Pixley  V.  Huggins,  15  Cal.  134. 

90.  Section  two  hundred  and  fifty-four 
of  the  practice  act  enlarges  the  class  of 
cases  in  which  equitable  relief  could  for- 
merly be  sought  in  quieting  tide.  It  au- 
thorizes the  interposition  of  equity  in  cas- 
es where  previously  bills  of  peace  would 
not  lie,  and  upon  the  verdict,  if  a  new 
trial  be  not  granted,  the  court  can  act  by 
dismissing  the  bill,  or  by  adjudging  the 
adverse  estate  or  interest  claimed  to  be  in- 
valid, and  awarding  a  perpetual  injunc- 
tion against  its  assertion  to  the  property  in 
question.     Curtis  v.  Sutter,  15  Cal.  265. 

91.  If,  as  contended  in  this  case,  a  judg- 
ment by  default  be  void,  because  of  the 
absence  of  the  seal  of  the  district  court  to 
the  summons  issued  in  the  action  in  which 
the  judgment  was  entered,  or  because  of 
a  defect  in  the  certificate  of  the  sheriff  oi 
the  service  of  summons  ancf  copy  of  com- 
plaint, or  because  of  irregularities  of  the 
clerk  in  entering  the  judgment,  the  dis- 
trict couit  can  quash  the  execution  issued 
on  such  judgment,  and  injunction  to  re- 
strain the  enforcement  thereof  does  not  lie. 
Logan  v.  Billegass,  16  Cal.  202. 

92.  If  such  judgment  be  not  void,  but 
merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by 
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motion  before  judgment,  or  on  appeal, 
then  the  complaint  here  to  enjoin  the  en- 
forcement of  the  judgment  should  aver 
that  plaintiff  has  paid  the  claim  for  the 
recovery  of  which  the  action  was  brought, 
or  that  he  has  a  valid  defense  to  the  same. 
lb. 


VL    Against  Taxation. 

93.  Wliere  an  assessment  is  laid  on  land 
in  the  city  of  San  Francisco,  it  is  not  with- 
in the  province  of  a  court  to  interfere  and 
order  a  sale  of  the  court  by  a  decree  rend- 
ered in  an  injunction  suit  instituted  by 
the  owner  of  the  land  for  the  purpose  of 
preventing  a  sale  under  an  ordinance  of 
the  city.  Weber  v.  City  of  Sau  Francis' 
cOf  1  CaL  456. 

94.  In  all  cases  involving  simply  the 
question  of  taxation,  the  issue  is  simply 
one  at  common  law,  and  courts  of  equity 
can  take  no  cognizance  thereof,  and  in 
such  case  it  is  error  to  grant  an  injunc- 
tion.   MifUum  V.  Hays,  2  Cal.  593. 

95.  Claimants  to  land  are  either  owners 
or  not ;  if  they  are,  they  must  pay  taxes 
on  it,  and  if  not,  they  have  nothing  to  do 
with  the  matter,  and  cannot  enjoin  the 
collection  of  taxes,  because  the  land  be- 
bngs  to  the  United  States.  Robinson  v. 
(?(iar,  6  Cal.  275. 

96.  A  bill  in  equity  will  lie  to  restrain 
a  sale  of  property  for  illegal  taxes,  since  a 
tax  deed  is  made  prima  facie  evidence  of 
title.  Palmer  v.  Boling,  8  Cal.  388  ;  and 
Fremont  v.  Boling,  11  Cal.  387,  overrul- 
ing Dewitt  V.  Baysy  2  Cal.  463,  and  Rob- 
inson  v.  Gaar,  6  Cal.  275. 

97.  A  tax  payer  cannot  enjoin  the  col- 
lection of  the  tax  due  the  county,  on  the 
ground  that  he  has  in  former  years  paid 
into  the  county  treasury  taxes  assessed  on 
his  property  which  were  illegally  assessed 
and  collected.  Fremont  v.  Mariposa 
County,  11  Cal.  362. 

98.  An  injunction  will  not  lie  to  restrain 
the  collection  of  taxes  due  on  property,  un- 
less it  be  shown  that  the  injury  resulting 
from  the  collection  to  the  owner  would  be 
irreparable.  An  averment  of  this  char- 
acter must  appear  m  the  bill,  and  if  denied, 
it  must  be  sustained  at  the  hearing.  Rit* 
ter  V.  Patch,  12  Cal.  299. 

99.  Query :  Whether  a  tax  payer  can 
interfere  by  injunction  to  restrain  the  per- 


formance of  a  ministerial  duty  cast  upon 
public  officers  by  law,  merely  upon  the 
ground  that  the  effect  at  some  future  time, 
if  certain  other  things  be  done,  might  be 
to  subject  his  property  to  taxation  ?  Pat-' 
tison  V.  Supervisors  of  Yuba  County,  13 
Cal.  181. 


VIL   Dissolution  or  an  Injunction. 

100.  An  injunction  is  not  dissolved  or 
superseded  by  appeal  taken.  Merced  Min- 
ing Co.  V.  Fremont,  7  Cal.  132, 

101.  No  appeal  will  lie  from  an  order 
refusing  to  dissolve  an  injunction ;  it 
should  be  from  the  order  granting  an  in- 
junction.*    Martin  v.  Travers,  7  Cal.  263- 

102.  Where  a  motion  to  dissolve  an  in- 
junction is  made  upon  bill  and  answer 
alone,  the  general  rule  is  to  dissolve  the 
injunction,  if  the  answer  denies  all  the 
equities  of  the  bill.  There  are  exceptions 
to  the  rule,  but  they  depend  upon  the 
special  circumstances  of  the  particular 
cases.     Gardner  v.  Perkins,  9  Cal.  553. 

103.  Where  an  order  granting  an  in- 
junction is  made  ex  parte,  the  injunction 
may  be  dissolved  without  notice.  J5br- 
land  V.  Thornton,  12  Cal.  448. 

104.  The  entire  equity  of  the  bill  in 
this  case  being  denied  in  the  answer,  and 
there  being  no  support  in  the  bill,  the  in- 
junction should  be  dissolved.     Burnett  v. 

Whitesides,  13  Cal.  158. 

105.  An  injunction  granted  upon  an  or- 
der to  show  cause,  and  after  a  full  hearing 
on  the  merits,  cannot  be  dissolved  on  mo- 
tion before  the  final  hearing.  The  only 
remedy  is  to  appeal  from  the  order  grant- 
ing the  injunction.  Natoma  W.  Sf  M. 
Co.  V.  Clarkin,  14  Cal.  551 ;  Natoma  W. 
4-  M.  Co.  V.  Parker,  16  Cal.  85. 

106.  The  right  to  move  to  dissolve  an 
injunction  before  final  hearing  exists  only 
where  it  was  granted  without  notice,  ac- 
cording to  section  one  hundred  and  eight- 
een, practice  act.  Natmna  W.  Sf  M.  Co. 
V.  Clarkin,  14  Cal.  551 ;  Natoma  W.  Sf 
M.  Co.  V.  Parker,  16  Cal.  85. 


*The  amendment  to  the  code  of  March  2Stli,  IS90.  permits 
appeal!  to  be  taken  fhnn  an  order  grmntlnff  or  dmolrlng, 
or  aa  order  reAaatog  to  grant  or  dJiaolve  an  uiJuncUon. 
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VIII.  Undertaking  on  Injunction. 

107.  An  order  for  an  injunction  must 
be  deemed  inoperative  until  an  undertak- 
ing be  given,  otherwise  the  party  enjoined 
would  have  no  security  for  any  damages 
which  he  might  sustain  by  reason  of  the 
injunction.     Elliott  v.  Osborne,  1  CaL  397. 

108.  In  an  action  upon  an  injunction 
bond  to  recover  damages  for  the  wrongful 
issuing  out  of  an  injunction,  counsel  fee  to 
procure  a  dissolution  of  the  injunction  was 
properly  allowed  as  part  of  the  damages. 
Ah  Thaie  v.  Quan  Wan,  3  Cal.  217; 
Summers  v.  Fartsh,  10  Cal.  353 ;  Hojff'- 
man  v.  Sanders,  12  Cal.  Ill ;  overruling 
Ifeath  V.  Lent,  1  Cal.  412. 

109.  Where  an  injunction  is  dissolved, 
and  the  suit  in  which  it  issued  is  dismissed 
by  the  party  obtaining  it,  that  is  no  ad- 
mission that  the  injunction  was  improperly 
sued  out.  In  such  case,  to  maintain  an 
action  on  the  bond,  it  must  be  shown  that 
there  was  no  proper  cause  for  the  injunc- 
tion.    Gelston  v.  Whitesides,  3   Cal.  311. 

110.  In  an  action  on  an  injunction  bond 
the  judgment  of  dissolution  is  conclusive, 
and  the  only  question  is  the  amount  of 
damage  sustained.     Ih. 

111.  In  an  action  on  an  undertaking 
for  an  injunction,  the  sureties  cannot  plead 
that  the  business  which  was  enjoined  was 
a  public  nuisance.  Ounningham  v.  Breed, 
4  Cal.  385. 

112.  An  injunction  bond,  though  given 
to  all  the  obligees  by  name,  and  using  no 
words  decidedly  expressing  a  several  obli- 
gation, yet  necessarily  creates  a  several 
liability.    Summers  v.  Farish,  10  Cal.  351. 

113.  In  a  suit  on  an  injunction  bond, 
defendant,  to  show  that  the  injunction  suit 
was  still  pending,  offered  in  evidence  an 
order  from  the  supreme  court  directing 
the  court  below  to  fix  the  amount  of  a 
suspensive  appeal  bond,  that  court  having 
dissolved  the  injunction:  held,  that  the 
order  was  properly  rejected,  the  defend- 
ant not  offering  to  show  that  the  bond  and 
notice  of  appeal  were  given,  and  the  trans- 
cript filed  in  the  appellate  court.  Wood- 
bury V.  Botoman,  13  Cal.  635. 

114.  The  usual  bond  being  given,  an 
order  was  made  to  show  cause  why  an  in- 
junction should  not  issue;  a  restraining 
order  "in  the  meantime"  was  issued. 
The  case  was  continued  a  while,  and  on 


hearing  the  order,  was  dissolved,  injunc- 
tion denied  and  suit  dismissed.  Suit  was 
brought  on  the  bond,  and  it  was  held,  that 
the  restraining  order  embraces  the  time 
between  its  issuance  and  the  hearing,  and 
that  damages  may  be  had  beyond  the  con- 
tinuance, and  that  counsel  fees  may  abo 
be  recovered.  Frader  v.  Grim^  13  Cal. 
587. 

115.  On  an  injunction  bond  given  to 
plaintiff*  and  others,  as  obligees,  plaintiff 
alone  may  sue,  if  the  property  on  which 
the  injunction  operated  was  his  sole  prop- 
erty, and  the  injury  his  alone,  the  com- 
plaint averring  these  facts.  Broumer  v. 
Bavis,  15  Cal.  11. 

116.  In  an  action  on  such  bond,  no  de- 
mand for  payment  of  unliquidated  dam- 
ages need  be  made  on  the  parties  for 
whom  the  sureties — that  is,  the  obligors — 
stipulated,     lb. 


IX.   Writ  of  Injunction. 

117.  Giving  verbal  information  of  an 
order  of  injunction  is  insufficient  to  affect 
the  party  to  whom  it  is  given.  If  a  party 
be  in  court  at  the  time  the  order  is  made, 
and  has  personal  knowledge  of  the  or- 
der, he  might  be  bound  by  it.  FUUoU  v. 
Osborne,  1  Cal.  397. 

118.  No  particular  form  is  necessary 
for  a  writ  of  injunction ;  the  substantial 
thing  is  an  authentic  notification  to  the  de- 
fendants of  the  mandate  of  the  judge, 
which  they  must  then  at  their  peril  obey. 
Summers  v.  Farish,  10  Cal.  353. 

119.  The  statute  points  out  no  mode  for 
service  of  an  injunction ;  but  in  conform- 
ity with  the  provisions  relative  to  the  sum- 
mons, delivery  of  a  copy  is  essential  to 
personal  service  where  that  is  required ; 
but  whether  it  would  be  necessary  to  ex- 
hibit the  original,  unless  specially  re- 
quested by  the  party  served,  no  opinion  is 
here  expressed.  Edmondson  y.  MosoHj  16 
Cal.  388. 
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INJURY. 

1.  The  street  commissioner  of  the  city 
of  San  Francisco  is  empowered  to  use  the 
necessary  force,  but  no  more  than  is  nec- 
essary, to  prevent  an  injury  to  the  public 
streets  of  the  city,  and  no  action  can  be 
maintained  against  him  or  those  who  act 
under  his  orders  for  using  such  force. 
Clark  V.  McCarthy,  1  Cal.  453. 

2.  The  mere  allegation  of  irreparable 
injury  is  not  of  itself  sufficient  in  a  com- 
plaint for  an  injunction,  but  the  complaint 
must  show  the  facts.  Dewitt  v.  Hays,  2 
CaL  469  ;  Waldron  v.  Marsh,  5  Cal.  120 ; 
Merced  Mining  Co,  v.  Fremont,  7  Cal. 
322;  Burnett  v.  Whitesides,  13  Cal.  157; 
Branch  Turnpike  Co.  v.  Supervisors  of 
Tuba  County,  13  Cal.  190. 

3.  Where  one  partner  sues  for  an  inju- 
ry to  the  partnership  property,  and  makes 
his  copartner  a  defendant  for  the  want  of 
his  consent  to  join  as  plaintiff,  the  recov- 
ery must  be  entire  for  the  whole  injury. 
Nightingale  v.  ScanneU,  6  Cal.  509. 

4.  A  writ  of  injunction  will  lie  to  re- 
strain trespass  in  entering  u{X)n  a  mining 
claim  and  removing  auriferous  quartz 
from  it,  where  the  injury  threatens  to  be 
continuous  and  irreparable.  Merced  Min- 
ing Co.  V.  Fremont,  7  Cal.  322. 

5.  If  the  estate  of  the  tenant  suffers  ir- 
reparable injury,  the  right  to  restrain  it 
wjuld  seem  to  be  as  clear  as  the  right  to  sus- 
tain ejectment  or  trespass  under  proper  cir- 
cumstances. Merced  Mining  Co.  v.  Fre- 
mont, 7  Cal.  327 ;  Hicks  v.  Michael,  15  Cal. 
116. 

6.  There  is  no  doubt  that  the  owners  of 
a  ditch  would  be  liable  for  wanton  injury 
or  gross  negligence,  but  not  for  a  mere  ac- 
cidental injury  where  no  negligence  is 
shown.  Tenney  v.  Miners*  Bitch  Co.,  7 
Cal.  340. 

7.  Where  the  complaint  alleged  that 
the  defendant  had  dug  a  mining  ditch 
above  one  previously  constructed  by  de- 
fendants, and  had  thereby  diverted  the 
water  of  the  stream  from  plaintiff's  ditch, 
but  did  not  aver  that  the  injury  was  con- 
tinuing or  threatened  to  be  continued, 
or  likely  to  be  continued :  held,  that  it  was 
sufficient  for  the  recovery  of  damages,  but 
not  to  sustain  an  injunction.  Coker  v. 
Simpson,  7  Cal.  341. 

8.  Every  error  in  the  court  below,  in 
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the  rejection  of  evidence,  is  prima  facie  an 
injury,  and  it  rests  with  the  other  party 
clearly  to  show  that  no  hurt  could  have 
been  or  was  done  by  the  error.  Jackson 
V.  Feather  River  Water  Co.,  14  Cal.  25; 
Grimes  v.  Fall,  15  Cal.  66. 

9.,  Excavating  ditches,  digging  up  the 
soil  and  flooding  a  portion  of  the  premises 
for  the  purpose  of  extracting  the  gold,  are 
injuries  calculated  to  destroy  the  entire 
value  of  the  land  for  all  useful  purposes. 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  379  ; 
Henshaw  v.  Clark,  14  Cal.  464. 

10.  The  cutting,  destroying  and  remov- 
ing of  growing  timber  on  the  pi*emises  in 
controversy  constituted,  without  other  mat- 
ter, sufficient  ground  for  the  issuance  of 
the  injunction.  Naioma  W.  and  M.  Co, 
V.  Clarkin,  14  Cal.  551. 

11.  On  an  injunction  bond  given  to 
plaintiff  and  others  as  obligees,  plaintiffs 
alone  may  sue,  if  the  property  on  which 
the  injunction  operated  was  his  sole  prop- 
erty and  the  injury  his  alone,  the  com- 
plaint averring  these  facts.  Brotoner  v. 
Davis,  15  Cal.  11. 

12.  Injury  is  presumed  from  evidence 
erroneously  admitted,  and  the  adverse 
party  must  show  clearly  that  no  injury 
accrued,  or  the  judgment  cannot  stand. 
Grimes  v.  Fall,  15  Cal.  66. 

13.  Defendant,  as  coroner  and  acting 
sheriff,  levied  on  and  advertised  for  sale 
all  the  right,  title  and  interest  of  T.  in 
certain  horses  and  cattle  in  the  hands  of  a 
receiver,  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  held,  that  plaintiff 
was  not  entitled  to  an  injunction  restrain- 
ing the  sale,  unless  the  injury  would  be 
irreparable,  and  that  this  must  appear  by 
a  clear  showing  of  plaintiff's  right  to  the 
property  and  defendant's  insolvency.  More 
V.  Ord,  15  Cal.  206. 

See  Damages,  Injunction,  Tres- 
pass, Tort. 


INNKEEPER. 

1.  The  declarations  of  a  bar-keeper  to 
a  third  person  as  to  the  contents  of  a  pack- 
age left  by  a  guest  in  the  charge  of  the 
innkeeper,  when  not  made  in  any  way  in 
the  discharge  of  his  duty  as  bar-keeper,  are 
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not  admissible  in  an  action  against  the 
innkeeper  to  prove  the  contents  of  the 
package.     Mateer  v.  Brovm,  1   Cal.  225. 

2.  An  innkeeper,  like  a  common  car- 
rier, is  the  insurer  of  the  goods  of  his 
guest,  and  is  bound  to  keep  them  safe 
from  burglars  and  robbers  without,  as  well 
as  from  thieves  within  the  house ;  but  he 
can  be  held  to  this  strict  liability  only  for 
such  goods  as  are  brought  into  his  house 
by  a  traveler  in  the  character  of  guest. 
lb.  226, 

3.  The  liability  of  the  innkeeper  results 
from  the  relation  in  which  he  stands  to  the 
guest,  and  extends  only  to  those  things 
which  properly  pertain  to  him  in  that  re- 
lation,    lb.  230. 

4.  The  jury  should  decide  whether  the 
article  was  taken  to  the  inn  by  the  guest 
in  his  character  of  guest,  in  which  event 
the  innkeeper's  liability  would  cover  all 
losses,  or  whether,  after  he  become  a  guest, 
it  was  deposited  there  in  the  nature  of  an 
ordinary  bailment.     lb.  231. 

5.  A  claim  for  possession  of  real  prop- 
erty, with  damages  for  its  detention,  can- 
not be  joined  with  a  claim  for  consequen- 
tial damages,  arising  from  a  change  of  a 
road,  by  which  a  tavern  keeper  may  have 
been  injured  in  his  business.  B<ywle8  v. 
The  Sacramento  Turnpike  and  Plank 
Road  Co.,  5  Cal.  225. 


INSANE  ASYLUM. 

1,  The  act  to  establish  an  insane  asy- 
lum, providing  that  the  resident  physi- 
cian shall  hold  his  office  for  two  years 
and  until  his  successor  is  appointed  and 
qualified :  held,  that  on  the  failure  of  the 
legislature  to  elect  at  the  expiration  of  the 
incumbent's  term,  the  office  becomes  de 
jure  vacant,  and  can  be  filled  by  the  gov- 
ernor under  art.  5,  sec.  8,  of  the  constitu- 
tion. People  V.  Reidy  6  Cal.  289 ;  People 
V  Langdon,  8  Cal.  11. 

2.  The  legislature  having  failed  to  clas- 
sify the  trustees  of  the  insane  asylum,  ex- 
tended the  term  of  all  the  trustees  to  five 
years,  and  the  appointments  to  fill  vacan- 
cies could  not  extend  beyond  the  original 
term.     People  v.  Bainey  6  Cal.  510. 


INSANITY. 

1 .  Letters  of  guardianship  of  a  lunatic^ 
issued  by  the  probate  court,  cannot  be 
questioned  in  a  collateral  proceeding,  and 
are  admissible  in  evidence.      Warner  v. 

Wilson,  4  Cal.  213. 

2.  Insanity  of  the  prisoner  at  the  in- 
stant of  the  commission  of  the  offense  can 
only  be  established  by  evidence  tending 
to  prove  that  he  was  insane  at  some  pe- 
riod before  or  afterwards.  People  v.  Marehj 
6  Cal.  547. 

3.  The  trial  on  the  main  charge  in  an 
indictment  will  not  be  postponed  because 
of  an  appeal  on  the  issue  of  insanity. 
People  v.  Moice^  15  Cal.  331, 
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INSOLVENCY. 

I.  In  general. 
II.  Jurigdiction. 

III.  Averment  of  Insolvency. 

IV.  DeBcription  of  Liabilities. 
V.  Decree  of  Discharge. 


I.   In  general. 

1 .  An  insolvent  debtor  may  prefer  cer- 
tain creditors  in  an  assignment  of  his  prop- 
erty.*    Billings  v.  Billings,  2  Cal.  113. 

2.  A  voluntary  assignment  executed  for 
the  benefit  of  the  creditors  is  void  if  not 
made  in  conformity  to  the  insolvent  acL 
Cheever  v.  Hays,  3  Cal.  472  ;  NagUe  v. 
Lyman,  14  Cal.  456. 

3.  The  intention  of  the  insolvent  act 
was  to  throw  all  the  assets  into  a  conunon 
fund,  for  the  benefit  of  all  the  creditors, 
and  they  cannot  be  deprived  of  anj  rights 
by  not  being  named  in  the  schedule. 
Lambert  v.  Slade,  4  Cal.  337. 

4.  Any  creditor  of  an  insolvent  debtor 
has  the  right  to  be  made  a  {mrty  for  the 
purpose  of  opposing  the  discharge,  or  ob- 
taining his  proportion  of  the  assets,  wheth- 


*Thls  decision  was  rendered  upon  an  assignment  made  In 
1850,  prior  to  the  paasase  of  tlie  insoivent  act  of  lau. 
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er  he  be  named  in  the  assignment  or  not. 
lb.  338. 

5.  Our  statute,  though  not  strictly  speak- 
ing a  bankrupt  law,  may  be  treated  as 
sach,  or  as  an  insolvent  act,  or  both.  Co- 
hen V.  Barrett^  5  Cal.  209. 

6.  It  was  the  intention  of  the  legislature 
by  this  act  to  do  away  with  all  voluntaiy 
assignments.     Th,  210. 

7-  The  mere  right  of  discharge  cannot 
properly  be  said  to  be  the  only  relief  re- 
sulting to  the  debtors.  The  exemption 
from  arrest  upon  mesne  or  final  process, 
as  weU  as  from  costs  and  expenses  of  har- 
assing litigation,  are  certainly  to  be  con- 
sidered a  relief  to  the  insolvent,  who  may 
be  upon  the  very  threshold  of  a  prison,  to 
answer  debts  fraudulently  contracted.  IK 
212. 

8.  The  act  makes  no  provision  for  an 
involuntary  surrender,  and  the  mere  per- 
mission of  an  exercise  of  volition  on  the 
part  of  an  insolvent  debtor  will  be  found 
to  amount  to  no  protection  at  all,  particu- 
larly where  the  benefits  of  the  act  are  de- 
nied and  the  real  incentive  to  an  honest 
surrender  of  all  his  assets  is  thus  removed. 
lb. 

9.  Parties  appointed  as  assignees  of  an 
insolvent  firm  in  a  proceeding  in  insolv- 
ency which  was  illegal  and  void,  are  mere- 
ly the  custodians,  receivers  or  bailees  of 
the  fund  in  their  hands  by  virtue  of  an 
order  of  the  court,  and  only  hold  it  sub- 
ject to  the  direction  of  the  court.  Adams 
V.  Haskell,  6  Cal.  115. 

10.  The  date  of  publication  of  notice 
to  creditors,  under  our  insolvent  act,  is  the 
first  day  on  which  the  notice  is  published. 
Clarke  v.  Ray,  6  Cal.  604. 

11.  The  fact  that  the  court  was  ad- 
journed, though  not  for  the  term,  at  the 
time  set  for  the  hearing  of  objections  of 
creditors,  and  that  the  hearing  took  place 
before  the  judge,  is  no  objection  to  the 
regularity  of  the  proceedings  under  the 
statute.     lb.  605. 

12.  The  insolvent  law  is  not  obnoxious 
to  any  provision  of  the  constitution.     Ih. 

13.  Where  the  estate  of  the  insolvent 
is  subject  to  liens  or  mortgages  created  be- 
fore the  application  ui  insolvency,  proceed- 
ings therein  do  not  affect  such  lien  or 
mortgages,  and  the  right  of  the  assignee 
is  confined  to  the  surplus.  Rix  v.  Mc- 
Henry,  7  Cal.  91. 

14.  A  purchaser  having  been  agent  or 


clerk  of  an  insolvent,  cannot  necessarily 
raise  the  inference  that  his  purchase  of  the 
insolvent's  property  was  fraudulent.  Kin- 
der V.  Macy,  7  Cal.  207. 

15.  A  party  who  seeks  the  benefit  of 
the  insolvent  law  must  strictly  comply 
with  its  provisions.     McAllister  v.  Strode, 

7  Cal.  430. 

16.  A  joint  application  of  two  partners 
for  the  benefit  of  the  insolvent  act  is  void, 
there  being  no  authority  for  such  applica- 
tion in  the  act.  Meyer  v.  Kofdman,  8  Cal.  47. 

17.  A  schedule  attached  to  such  a  peti- 
tion showing  a  surrender  of  all  the  joint 
property  of  the  partners,  is  not  a  compli- 
ance with  the  act  which  requires  a  sur- 
render of  all  the  property  of  the  insolvent. 
lb. 

18.  Where  an  insolvent  after  his  dis- 
charge expressly  promises  his  creditor  to 
pay  his  debt,  it  can  be  enforced,  the  debt 
being  a  sufficient  consideration  to  support 
the  subsequent  promise,  even  if  verbal. 
Feeny  v.  Daly,  8  Cal.  85. 

19.  Where  a  person  clearly  insolvent 
purchases  goods  from  another  on  credit, 
and  conceals  the  fact  of  insolvency  from 
the  vendor,  he  is  guilty  of  such  fraud  as 
vitiates  the  sale.     Seligman  v.  Kalkman, 

8  Cal.  215. 

20.  If  a  purchaser  is  not  only  insolvent 
and  knew  the  fact,  but  had  performed  an 
open  and  notorious  act  of  insolvency,  it 
was  his  duty  arising  out  of  his  previous 
dealing  with  the  vendors  to  disclose  the 
fact  before  the  sale,  and  that  a  violation  of 
that  duty  amounted  to  a  fraud.     lb. 

21.  Return  of  nulla  bona  on  an  execu- 
tion is  only  one  mode  of  proving  insolven- 
cy. Any  other  competent  proof  would  be 
sufficient.  Walker  v.  Sedgwick,  8  Cal. 
403. 

22.  In  a  bill  of  equity  to  enforce  a 
vendor's  lien,  it  is  not  necessary  to  allege 
the  issuance  of  execution  under  a  judg- 
ment at  law  previously  obtained  by  the 
vendor  against  the  purchaser  for  the 
amount  due,  and  the  return  of  the  nulla 
bona,  to  sustain  the  allegation  of  insolv- 
ency,    lb. 

23.  Where  G.  &  Co.,  concealing  their  in- 
solvency, obtained  an  extension  from  their 
creditor  B.,  and  before  the  maturity  of  the 
notes  B.,  apprehending  that  G.  &  Co.  would 
fail  before  their  paper  became  due,  and 
that  the  other  creditors  of  G.  &  Co.  would 
exhaust  their  assets  by  attachment,  ob- 
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tained  by  an  arrangement  with  G.  &  Co. 
an  ante-dated  note  for  the  amount  due 
him  at  the  date  thereof  by  G.  &  Co.,  on 
which  suit  was  commenced  by  an  attach- 
ment and  a  levy  made  on  the  property  of 
G.  &  Co. :  held,  that  B'a  attachment  and 
claim  was  valid  against  subsequent  attach- 
ing creditor!?,  the  case  not  being  one  either 
of  actual  or  constructive  fraudT  Brewster 
V.  Hodges,  8  Cal.  505. 

24.  It  is  only  in  cases  of  insolvency 
that  the  equitable  rule  for  a  pro  rata  dis- 
tribution will  apply,  and  then  as  of  a 
necessity.  If  the  firm  be  solvent,  a  cred- 
itor whose  claim  is  due  cannot  be  placed 
on  a  par  with  others  whose  claims  are  not 
yet  due,  or  who  have  been  less  diligent  in 
securing  claims  already  due.  Adams  v. 
Woods,  9  Cal.  26. 

25.  The  requirements  of  the  insolvent 
law  must  be  strictly  followed ;  a  failure  to 
comply  with  its  provisions  will  deprive 
the  petitioner  of  its  benefits.  Judson  v. 
AtwiU,  9  Cal.  478. 

26.  An  order  of  court  made,  staying  all 
proceedings  against  a  petitioner  under  the 
insolvent  law  for  a  discharge  from   his 
debts  pending  his  petition,  would  not  pre- 
vent the  issuance  on  an  execution  on  a 
judgment  rendered  against  the  petitioner! 
and  a  sale  of  property  under  the  same, ; 
within  the  lime  limited  for  the  lien  of  said  I 
judgment.     Isaac  v.  Swift,  10  Cal.  82. 

27.  The  statute  which  provides  that  no 
assignment  of  any  insolvent  debtor  other- 
wise than  as  provided  in  that  act  shall  be 
legal  or  binding  upon  creditors,  was  to  do 
away  with  all  voluntary  assignment  by  a 
debtor,  in  failing  circumstances,  for  the 
benefit  of  his  creditors.  Dana  v.  Stan- 
fords,  10  Cal.  274. 

28.  There  is  no  rule  of  law  which  pre- 
vents a  debtor,  in  insolvent  circumstances, 
from  the  application  of  his  property  to  the 
payment  of  one  debt  rather  than  another. 
Dana  v.  Stanfords,  10  Cal.  275  ;  Han- 
doll  V.  Buffington,  10  Cal.  494. 

29.  A  conveyance  giving  a  preference 
is  not  fraudulent,  though  the  debtor  be  in- 
solvent and  the  creditor  be  aware  at  the 
time  that  it  will  have  the  eflfect  of  defeat- 
ing the  collection  of  other  debts.  Dana 
V.  Stanfords,  10  Cal.  277. 

30.  On  a  petition  for  a  discharge  of  the 
debts  of  the  petitioner  under  the  insolvent 
act,  it  is  unnecessary  for  the  petitioner  to 
allege  that  his  debts  were  created  in  this 


State.     Sharp  v.  Bis  Creditors^  10  CaL 
419. 

31.  Where  the  defendant  was  indebted 
in  the  sum  of  $1,000,  which  he  secured 
by  a  mortgage  on  the  homestead,  and 
sometime  afterward  became  insolvent,  and 
after  several  attachments  had  been  issued 
in  suits  against  him  and  levied  on  his 
store,  he  took  money  which  he  had  and 
paid  off  the  debt  secured  by  the  mortgs^: 
held,  that  the  payment  was  not  an  act  to 
hinder,  delay  and  defraud  his  creditors. 
Bandall  v.  Buffington,  10  Cal.  494. 

32.  The  insolvency  of  a  party  against 
whom  a  set-off  is  claimed  in  equity,  is 
sufficient  ground  for  the  exercise  of  the 
jurisdiction  of  the  court  of  equity.  Bussell 
V.  Oonwat/j  11  Cal.  102. 

33.  If  a  creditor  who  assigned  his  stock, 
to  be  sold  to  pay  his  debts,  were  insolvent 
at  the  time  of  the  assignment,  the  party 
contesting  the  validity  of  the  assignment 
should  affirmatively  show  such  fact,  when 
insolvency  does  not  appear  in  the  lan- 
guage of  the  instrument.  Morgenthau  v. 
Harris,  11  Cal.  247. 

34.  Upon  the  issue  of  fraud  in  an  ap- 
plication of  an  insolvent  to  be  discharged 
from  his  debts,  where  it  was  alleged  that 
the  applicixnt  had  made  and  recorded  a 
sham  deed  of  his  property  before  his  ap- 
plication, which  property  was  not  included 
in  his  schedule :  held,  that  it  was  error 
for  the  court  to  instruct  the  jury  "  that  to 
find  the  charge  of  fraud  sustained,  they 
must  believe  the  deed  made  with  the  in- 
tent to  defeat,  hinder  and  delay  creditors, 
and  to  have  been  actually  delivered  to  the 
grantees;  that  proof  of  record  was  no 
proof  of  delivery,  etc."  The  fraud  is  as 
complete  without  the  deliver^'  as  with  it. 
Fish  V.  His  Creditors,  12  Cal.  282. 

35.  To  constitute  an  assignment  within 
the  insolvent  law,  there  must  be  a  trust  in 
favor  of  the  assignor  or  a  third  person.  Wel- 
lington V.  Sedgwick,  12  Cal.  474. 

36.  It  seems  that  the  appearance  of  an 
attorney  wholly  unauthorized,  there  being 
no  fraud  and  no  allegation  of  insolvency, 
would  not  give  the  party  a  right  to  assul 
the  judgment  on  that  ground.  Holmes  v. 
Rogers,  13  Cal.  201. 

37.  Where  goods  were  fraudulently 
purchased  by  an  insolvent,  the  creditor 
may  attach  before  the  maturity  of  the 
debt,  and  other  creditors,  subsequently  at^ 
taching,  cannot  oompkdn  that  the  suit  was 
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prematurely  brought.     Patrick  v.  M<m- 
iader,  13  Cal.  442. 

3d.  After  a  petition  and  schedule  in 
insolvency  are  filed,  the  control  and  do- 
minion of  the  insolvent's  property  are 
transferred  to  the  court.  A  creditor  can- 
not after  such  filing  seize  the  property. 
The  oi-der  operates  by  its  own  force  from 
its  date,  and  no  notice  need  be  given  of  it 
to  a  sheriff  with  a  writ  against  the  insolv- 
ent.    Tqffits  V.  mU,  14  Cal.  52. 

39.  A  judgment  recovered  against  a 
bankrupt  after  the  issuance  of  the  com- 
mission and  before  he  obtains  his  dis- 
charge upon  a  preexisting  indebtedness, 
occupies  the  exact  position  of  the  original 
debt,  and  is  equally  within  the  purview 
and  operation  of  the  discharge.  Inday  v. 
CarpejiHer,  14  Cal.  175. 

40.  Relief  against  such  judgment  may 
be  by  motion  to  discharge  it,  unless  there 
be  suspicion  of  fraud  in  the  release  of  the 
insolvent.     lb.  177. 

41.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc.,  setting  out 
a  copy,  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is 
indebted  to  plaintiff  thereon  in  the  sum, 
etc  The  complaint  then  avers :  '^  plaint- 
iff further  shows  that  after  said  note  was 
executed,  etc  ♦  ♦  ♦  defendant,  by  virtue 
of  *  *  ♦  proceedings  in  insolvency,  etc 
*  •  *  claims  to  have  been  discharged 
from  the  payment  of  the  note  and  debt 
hereinbefore  mentioned ;  and  plaintiff 
further  shows  that  after  said  discharge  as 
aforesaid,  on  or  about  ♦  ♦  ♦  defendant 
promised"  the  payee  and  other  persons 
that  he  would  pay  said  note  to  said  payee 
on  demand,  etc.,  and  that  defendant  thereby 
revived  said  obligation :  held,  that  the  com- 
plaint does  not  set  up  two  causes  of  action ; 
that  the  gravamen  of  the  action  was  design- 
ed to  be  the  promise,  the  previous  indebted- 
ness being  averred  as  a  matter  of  in- 
ducement Smith  V.  Richmond^  15  Cal. 
502. 

42.  Plaintiff  herein  having  rested  his 
case  upon  proving  his  note,  and  defendant 
not  introducing  any  proof  of  his  discharge 
in  insolvency,  the  court  below  instructed 
the  jury  to  find  for  plaintiff,  and  afterwards 
set  aside  the  verdict  and  granted  a  new 
trial :  held,  that  this  court  will  not  revise 
the  discretion  of  the  court  below  in  grant- 
ing the  new  trial ;  that  the  defendant 
might  well  have  been  taken  by  surprise, 


and  supposed  it  unnecessary  to  introduce 
proof  of  his  discharge.     Ih, 
See  Assignment,  IV. 


II.  Jurisdiction. 

43.  Proceedings  in  insolvency  are  not 
stricti  juris  either  proceedings  at  law  or  in 
equity,  but  a  new  remedy  or  proceedings 
created  by  statute.  Cohen  v.  Barrett^  5 
Cal.  210. 

44.  The  district  court,  acting  as  a  court 
of  limited  or  inferior  jurisdiction  in  these 
matters,  must  first  ascertain  that  the  per- 
son, the  subject  matter  and  the  relief 
sought  are  within  the  statute,  before  its 
jurisdiction  will  be  attached.     Ih.  211. 

45.  A  court  has  no  jurisdiction  of  an 
application  under  the  insolvent  act,  it  ap- 
pearing upon  his  petition  that  a  portion  of 
the  indebtedness  therein  set  forth  was  con- 
tracted in  the  business  of  banking — as  the 
act  forbids  it.*  Ih.  213. 

46.  Cases  of  insolvency  under  the  act 
of  1852  are  special  cases  within  the  mean- 
ing of  the  constitution,  and  the  legislature 
in  conferring  jurisdiction  in  these  cases  in 
both  the  district  and  county  courts,  acted 
in  the  exercise  of  a  legitimate  power,  and 
these  courts  have  concun'ent  jurisdiction. 
Harper  v.  IVeetoUy  6  Cal.  76. 

47.  A  party  whose  assets  are  forty  per 
cent,  above  his  liabilities  cannot  be  con- 
sidered insolvent  Hunt  v.  Jfis  Creditors^ 
9  Cal.  46. 

48.  Where  an  insolvent  in  his  petition 
to  the  district  judge  of  the  fourth  judicial 
district,  stated  that  he  was  "  a  resident  of 
the  city  of  San  Francisco :"  held,  that  the 
averment  was  sufficient  that  his  residence 
was  within  the  fourth  judicial  district. 
Slade  V.  His  Oreditors,  10  Cal.  485. 

49.  The  supreme  court  has  jurisdiction 
to  hear  and  determine  appeals  from  the 
judgment  of  a  county  court  on  questions  of 
fraud,  made  on  the  petition  of  an  insolvent 
for  the  discharge  of  his  debts.  Fisk  v. 
His  Creditors,  12  Cal.  281. 


«The  amendment  of  Uie  famolveDt  act  of  March  12th,  1RS8« 
pennlts  bankers,  brokers,  etc.,  to  apply  for  a  distribution 
of  their  assests,  bat  not  for  a  discharge  Ax>m  ibelr  flduclacy 
liabilities. 
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III.  Averment  of  Insolvency. 

50.  Where  the  petition  sets  forth  a 
lease  and  contract  to  pay  in  kind,  a  refusal 
to  pay  renty  and  an  allegation  of  removing 
the  crops  to  defraud  the  plaintiff  of  his 
rent,  and  a  prayer  of  injunction,  it  should 
also  allege  the  insolvency  of  the  defendant, 
and  inability  to  make  the  rent  on  attach- 
ment, or  execution ;  or  an  injunction  will 
not  lie.     Gregory  v.  Hay^  3  Cal.  334. 

51.  Defendant,  as  coroner  and  acting 
sheriff,  levied  on,  and  advertised  for  sale, 
all  the  right,  title  and  interest  of  T.  in 
certain  horses  and  cattle,  in  the  hands  of 
a  receiver,  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  held,  that  plaintiff 
was  not  entitled  to  an  injunction  restrain- 
ing the  sale,  unless  the  injury  would  be 
irreparable,  and  that  this  must  appear  by 
a  clear  showing  of  plaintifTs  right  to 
the  property,  and  defendant's  insolvency. 
More  V.  Ord,  15  Cal.  206. 

52.  Plaintiff  sues  for  damages  in  levy- 
ing on  fruit  trees  shipped  by  him  to  W., 
and  landed  to  W.*s  order  on  the  wharf  at 
Stockton,  claiming  that  the  trees  were  not 
paid  for,  and  not  subject  to  W.'s  debts,  for 
want  of  delivery,  and  asked,  on  the  trial, 
this  instruction  :  "  That  a  man  who  is  in- 
solvent for  the  want  of  means  to  pay  his 
debts  in  this  State  is  in  law  insolvent,  with- 
out reference  to  any  property  in  another 
State:''  held,  that  the  proposition  is  too 
broadly  asserted,  even  if  there  were  any 
proof  on  which  it  could  rest — but  in  this 
case  there  is  no  proof  of  the  insolvency  of 
W.     Hiompson  v.  Paige^  16  Cal.  79. 

53.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
real  estate  —  a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession ;  that  de- 
fendants have  conspired  together,  and  are 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises ;  that  plaintiffs  are  in  possession 
of  teams,  carriages,  etc.,  for  transporting 
goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  business, 
and  their  property  destroyed :  held,  that 


these  allegations  are  insufficient  to  author- 
ize an  injunction — ^there  being  no  aver- 
ment of  insolvency  of  defendants,  and  the 
complaint  not  showing  that  there  is  no 
adequate  remedy  at  law.  Tomlinsan  v. 
Rubio,  16  Cal.  206. 


IV.    Description   of   Liabilities  ik 
THE  Schedule.* 

54.  The  petition  in  insolvency  must 
state  the  name  of  each  creditor  if  known, 
and  if  unknown,  such  fact  must  be  stated. 
McAllister  v.  Strode,  7  Cal.  431. 

55.  Where  an  insolvent  was  liable  on 
a  note  made  by  S.  to  him,  and  endorsed 
by  him  to  R.,  and  by  him  over  to  M.,  and 
describes  the  same  in  his  schedule,  "To 
R.  I  am  contingently  liable  for  one  thou- 
sand dollars  and  interest,  as  endorser  for 
one  S.  upon  a  promissory  note,  made  and 
executed  by  said  S.  to  said  R :"  held,  that 
the  description  was  insufficient  for  inaccu- 
racy, and  that  his  discharge  in  insolvency 
is  no  bar  to  a  recovery  on  the  note.     lb. 

56.  Where  an  insolvent  was  liable  on 
a  note,  and  describes  the  same  incorrectly 
in  his  schedule :  held,  that  the  descriptioii 
was  insufficient  for  inaccuracy,  and  that 
his  discharge  in  insolvency  is  no  bar  to  a 
recovery  on  the  note.  McAllister  v.  Strode^ 
7  Cal.  431 ;  Judson  v.  Atwilly  9  Cal.  478. 

57.  Where  there  is  a  misdescription  of 
a  note  and  a  want  of  specification  of  the 
name  of  the  real  owner,  or  of  any  aver- 
ment that  his  name  is  unknown,  in  the 
schedule  of  an  insolvent,  the  proceedings 
in  insolvency  are  no  bar  to  a  suit  on  the 
note,  even  if  the  insolvent  did  not  know 
that  the  plaintiff  was  the  real  creditor. 
Judson  V.  AtwiUy  9  Cal.  478. 

58.  If  an  insolvent  does  not  know  the 
name  of  the  owner  of  notes  executed  by 
him,  he  must  state  this  cireumstancc  in  the 
schedule.  In  the  suit  on  the  notes,  the 
absence  of  such  statement  cannot  be  ob- 
viated by  proof  at  the  trial.     IL 

59.  A  defective  statement  in  the  sched- 
ule of  an  insolvent  of  certain  promisscwT 
notes  which  constitute  a  portion  of  his 
debts  and  liabilities,  does  not  invalidate 
the  entire  proceedings.     If  the  statute  as 


*The  amendment  of  April  S7(f),  1W0,  to  tbe  inaolTentUv 
of  1891  dlacliargoB  tbe  debt,  whether  hnperfectljr  detcribcd 
or  not  deacribed  at  all. 
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to  the  particularity  with  which  debts  and 
liabilities  are  required  to  be  set  forth  by 
the  insolvent*  is  not  substantially  complied 
with,  a  creditor  cannot  be  prejudiced  by 
the  decree  of  discharge  in  any  suit  which 
he  may  institute  to  enforce  his  claim. 
Siade  V.  His  Creditors,  10  Cal.  485. 

60,  The  dij?charge  by  a  decree  under 
the  insolvent  act  from  the  payment  of  the 
note  does  not  release  the  lien  of  the  mort- 
gage executed  to  secure  its  payment. 
Jjuning  v.  Brtidyy  10  Cal.  267. 

61.  A  note  for  five  hundred  dollars  to 
the  order  of  Alfred  McCarty  is  insufficient- 
ly described  in  an  insolvent's  schedule, 
where  he  simply  states  "  Alfred  McCarty, 
borrowed  money,  April,  1855,  five  hun- 
dred dollars,"  and  a  discharge  in  such  case 
is  DO  bar  to  a  suit  on  a  note.  Mc  Oarty  v. 
Christie,  13  Cal.  81. 


V.  Decrbb  op  Discharge. 

62.  An  application  for  a  discharge  in 
insolvency  is  a  special  proceeding  in  the 
nature  of  an  action.  The  petition,  sched- 
ule and  affidavit  are  the  pleadings  on  the 
part  of  the  petitioner  who  is  the  plaintiff, 
and  if  they  are  sufficient  to  entitle  him  to 
his  discharge,  any  irregularity  or  defect 
in  form  must  be  taken  advantage  of  be- 
fore judgment  by  his  creditors,  who  are 
defendants  in  the  proceedings.  Kohlman 
V.  Wright,  6  Cal.  231. 

63.  An  insolvent's  discharge  under  the 
statute  must  be  by  the  judgment  of  the  court, 
and  in  the  same  county  in  which  the  pro- 
ceedings was  instituted.  Turner  v.  McL- 
hany,  6  Cal.  288. 

64.  A  discharge  made  in  chambers  by 
the  district  judge  in  the  same  district,  but 
in  another  county  from  that  in  which  the 
proceedings  were  instituted,  is  no  defense 
to  an  action  against  the  insolvent.  Ob- 
jections which  go  to  the  jurisdiction  may 
be  properly  taken  on  the  trial.     lb, 

65.  A  discharge  under  the  insolvent 
act,  to  be  a  bar  to  actions  on  indebtedness 
mentioned  in  the  petitioner's  schedule, 
must  be  in  strict  conformity  with  the  vari- 
ous provisions  of  the  law,  otherwise  it  is 
void.     Meyer  v.  Kohlman,  8  Cal.  47. 

66.  A  decree  of  discharge  under  the 
insolvent  act  from  the  payment  of  the  note 
secured  by  mortgage  does  not  release  the 


Hen  of  the  mortgage ;  it  only  operates  to 
limit  the  recovery  of  the  mortgage  to  the 
proceeds  of  the  mortgaged  premisies.  Lu- 
ning  v.  Brady,  10  Cal.  267. 

67.  A  decree  of  insolvency,  discharg- 
ing the  husband,  and  setting  apart  to  him 
certain  premises  as  a  homestead,  does  not 
discharge  or  impair  the  lien  of  a  mort- 
gage thereon  previously  executed  by  the 
husband.  The  mortgagee  has  vested  rights 
which  could  not  be  thus  divested ;  nor  was 
such  the  intention  of  our  insolvent  act. 
Bowman  v.  Norton,  16  Cal.  218. 


•^^K^S.    *^   - 


L,-^^  **"v.-v,' 


INSPECTOR. 

1.  Whether  the  place  or  employment  of 
inspector  of  customs  is  a  lucrative  office  of 
the  United  States,  within  the  constitution 
of  this  State,  making  such  person  ineligi- 
ble to  a  State  office  ?  Query.  Saunders 
V.  Haynes,  13  Cal.  154. 


r  ^f*^^/  *—  S-  N-'X.' 


INSTRUCTIONS. 

I.  In  general. 
II.  In  Civil  Casee. 

III.  In  Criminal  Caeep. 

IV.  Wben  they  may  be  reviewed. 


I.   In  general. 

1.  A  jury  should  make  up  their  verdict 
fi*om  the  facts  and  the  law  as  given  them 
by  the  court,  and  it  seems  that  it  is  im- 
proper for  the  court  to  instruct  the  jury 
*•  to  take  into  consideration  all  of  the  facts, 
and  do  equal  justice  between  the  parties," 
inasmuch  as  an  instruction  so  general  in 
its  terms  may  mislead  them.  Kelly  v. 
Cunningham,  1  Cal.  367. 

2.  Instructions  of  the  court  \o  the  jury 
must  all  be  taken  together,  and  if  when 
thus  viewed  the  case  appears  to  have 
been  fairly  presented  to  the  jury,  the  ver- 
dict will  not  be  disturbed.  Dunnelle  v. 
Henriquez,  1  Cal.  390. 

3.  The  whole  charge  of  a  district  judge 
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to  the  jury  should  be  taken  together,  and 
when  considered  in  this  way,  if  it  appear 
that  the  jury  could  not  have  been  misled 
by  it,  a  new  trial  will  not  be  granted,  al- 
though some  of  the  instructions  may  in 
slight  respects  be  repugnant  to  each  other. 
Camnqton  v.  Pacific  Mail  S.  S.  Co,,  1 
Cal.  478. 

4.  It  is  not  incumbent  on  the  court  to 
instruct  the  jury  upon  mere  abstract  ques- 
tions of  law,  irrelevant  to  the  case  as  serv- 
ing only  to  bewilder  and  mislead  them 
from  the  true  issue  to  be  determined. 
Fowler  V.  Smith,  2  Cal.  45. 

5.  The  court  should  give  or  refuse  in- 
structions to  the  jury  as  asked  for,  and 
though  the  phraseology  may  be  modified 
to  make  it  more  intelligible,  yet  the  sense 
must  not  be  altered.  Conrad  v.  LindUey, 
2  Cal.  175. 

6.  The  court  must  give  or  refuse  the 
instructions  asked  for,  and  no  modification 
which  alters  the  meaning  or  might  mislead 
the  jury,  can  be  substituted.  Mussell  v. 
Amador,  3  Cal.  403. 

7.  The  naked  instruction  of  a  court,un- 
accompanied  with  any  statement  of  facts, 
cannot  satisfy  a  substantial  error,  although 
some  may  not  be  consonant  with  the  rules 
of  law.      White  v.  Abemethy,  3  Cal.  426. 

8.  An  erroneous  instruction  will  be  dis- 
regarded if  the  jury  came  to  the  proper 
understanding  aud  rendered  a  correct 
judgment.  Haskell  v.  Mc Henry ^  4  Cal.  411. 

9.  A  rule  of  court  required  counsel  to 
file  and  submit  to  the  court  any  instruc- 
tions they  may  offer  before  the  argument 
is  closed  to  the  jury :  held,  this  does  not  op- 
crate  where  a  cause  is  submitted  without 
Itrgument.    Tumey  v.  Endicott,  5  Cal.  103. 

10.  After  a  jury  have  once  retired,  it  is 
error  to  allow  them  to  come  into  court  and 
receive  instructions,  in  the  absence  of  the 
parties  or  their  counsel.  Redman  v.  Gul- 
iiac,  5  Cal.  148. 

11.  Where  the  plaintiff's  case  does  not 
depend  alone  on  the  evidence  mentioned 
in  the  instruction  requested  by  the  de- 
fendant, it  was  properly  refused.  Pearson 
V.  Snodgrass,  5  Cal.  479. 

12.  A  court  must  give  or  refuse  in- 
structions asked  for.  It  may  modify  the 
phraseology  so  as  to  render  it  more  intel- 
ligible to  the  jury,  but  cannot  alter  its 
sense.     Jamson  v.  Quivey,  5  Cal.  491. 

13.  If  counsel  desired  a  large  number 
of  instructions  should  be  given,  it  was  at 


least  his  duty  to  have  presented  them  to 
the  court  before  or  during  the  argument  of 
the  cause,  in  order  that  the  judge  might 
have  arrived  at  a  knowledge  of  their  con- 
tents, and  be  able  advisedly  to  give  or  re- 
fuse them.  Anderson  v.  Parker,  6  Cal.  201. 

14.  Instructions  in  civil  and  criminal 
cases  should  be  drawn  with  some  slight 
reference  to  the  case  as  made  by  the  evi- 
dence.    People  V.  Roberts,  6  Cal.  217. 

15.  Where  no  question  of  jurisdiction  is 
raised  by  the  pleadings,  it  is  error  to  in- 
struct the  jury  **  that  if  ihey  believe  a  cer- 
tain fact  they  must  find  for  the  defendant, 
as  the  existence  of  that  fact  will  establish 
a  want  of  jurisdiction  over  the  case,"  be* 
cause,  as  the  pleadings  stand,  such  a  ver- 
dict is  a  complete  bar  to  another  action  to 
which  the  plaintiff  is  entitled  in  another 
court,  if  the  verdict  against  him  was  ren- 
dered in  pursuance  of  such  instruction. 
Fairhank  v.  Woodhouse,  6  CaL  435. 

16.  The  constitutional  right  of  the  court 
'*to  state  the  testimony"  to  the  jury, 
would  hardly  authorize  a  judge  to  express 
his  opinion  as  to  its  effect.  SeUgman  v. 
Kalkman,S  Cal.  216. 

17.  Instructions  to  the  jury  are  properly 
refused  when  not  warranted  by  the  plead- 
ings.    Thompson  v.  Lee,  8  Cal.  280. 

18.  An  instruction  asked  for  is  properly 
refused  when  there  is  no  evidence  on  the 
question  of  fact  embraced  in  iL  People 
V.  Hurley,  8  Cal.  390. 

19.  Where  equivalent  instnictioos  are 
given  and  refused,  the  court  should  place 
its  refusal  on  the  ground  that  equivalent 
instructions  were  given.  Unless  this  is 
done,  the  jury  may  be  misled.     lb  392. 

20.  It  is  not  error  in  a  court  to  refuse 
to  give  to  the  jury  an  instruction  whidi 
embraces  a  question  which  came  properly 
before  the  court,  and  not  before  the  jury. 
Branger  v.  Chevalier,  9  Cal.  360. 

21.  It  is  error  for  the  court  to  chaige 
the  jury  as  to  a  question  of  fact,  or  as  to 
the  weight  of  evidence.  Batter^  t.  Ab- 
bott,  9  Cal.  568. 

22.  An  instruction  of  the  court  to  the 
jury  must  be  adapted  to  the  facts  of  the 
case.     People  v.  Honshell,  10  Cal.  87. 

23.  The  fact  that  instructions  given  by 
the  court  are  lost  or  mislaid  before  a  mo- 
tion for  new  trial  is  heard,  is  no  ground  to 
suspend  the  hearing  of  the  motion  or  for 
new  trial.      Visher  v.  Webster,  13  Cal.  60. 

24.  A  court  is  not  bound  to  give  an  in* 
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struction  upon  its  face  erroneous,  though 
the  error  might  not  be  sufficient  to  reverse 
the  judgment  if  the  charge  were  given. 
Ih.  61. 

25.  If  an  instruction  be  refused  for  the 
reason  that  it  has  already  been  given,  the 
reason  of  the  refusal  should  be  stated  so  as 
not  to  mislead  the  jurj.  People  v.  Ram- 
irez,  13  Cal.  172. 

26.  The  court  maj  refuse  an  instruc- 
tion asked,  stating  an  abstract  or  geneitil 
proposition  of  law,  when  it  has  already  go 
charged  the  jury  as  to  embrace  such  prop- 
osition, or  so  much  of  it  as  is  applicable 
to  the  case.  Fairchild  v.  CcUifomia 
Stage  Cb.,  13  Cal.  602. 

27.  An  instruction  does  not  prejudice 
defendant,  where  the  verdict  was  the  only 
one  that  could  have  been  rendered  under 
the  evidence.     Terry  v.  Sickles,  13  Cal 
429. 

28.  Whether  an  instruction  giving  the 
general  rule — without  the  qualification — 
be  |Mt)per  or  not,  depends  on  the  facts  in 
proof,  and  the  charge  would  be  right  or 
wrong  aceording  to  the  circumstances  of 
the  given  case.  People  v.  Arnold,  15  Cal. 
482. 

29.  Where  a  party  asks  an  abstract 
proposition  of  law,  by  way  of  instruction 
to  a  jury,  he  takes  the  risk  of  its  being 
correct  in  all  its  parts.  Thompson  v. 
Paige,  16  Cal.  79. 


n.  In  CrviL  Cases. 

30.  It  was  error  for  the  court  to  instruct 
the  jury,  that  when  a  person  injuriously 
slanders  the  title  of  another,  malice  is  pre- 
sumed.    McDaniel  v.  Baca,  2  Cal.  338. 

31.  In  an  action  against  an  administra- 
tor the  court  should,  if  asked,  charge  the 
jury  as  to  the  statute  time  within  which 
the  action  could  be  brought  when  the  claim 
is  rejected.  Benedict  v.  Hoggin,  2  Cal.  386. 

32.  The  action  was  against  surgeons 
"for  malpractice,  by  which  amputation 
became  necessary."  The  court  charged 
erroneously,  "that  if  they  believe  from 
the  evidence  that  the  defendants  were 
guilty  of  negligence,  carlessness  or  inat- 
tention, in  their  treatment  of  plaintiff's 
wounds,  by  which  he  was  caused  great 
bodily  pain  and  suffering,  the  plaintiff  is 
entitled  to  a  verdict.''     The  action  was  not 


brought    for    bodily    pain    or    suffering. 
Mo<yre  v.  Teed,  3  Cal.  190. 

33.  In  an  action  for  use  and  occupation, 
the  court  was  asked  to  instruct  the  jury, 
"that  it  was  necessary,  to  enable  the 
plaintiff  to  recover,  that  he  should  show 
that  the  defendant  used  and  occupied  the 
premises  by  the  permission  of  the  plaintiff ; 
and  if  the  jury  believed  the  defendant  used 
and  occupied  the  same  against  the  will  of 
the  plaintiff,  that  they  must  find  a  verdict 
for  the  defendant;"  which  the  court  re- 
fused :  it  was  held,  that  in  this  the  court 
erred.     Sampson  v.  Sficteffer,  3  Cal.  201. 

34.  Where  defendants  were  sued  as 
factors,  although  no  claim  for  commissions, 
etc.,  were  set  out  as  a  counter  claim,  it  was 
error  for  the  court  to  charge  the  jury  that 
it  was  for  them  exclusively  to  say  what 
amount  the  plaintiff  was  entitled  to  recov- 
er, and  that  the  defendants  were  liable  for 
the  value  of  the  goods  at  the  time  of  de- 
mand.    Lubert  v.  Ghaumteau,  3  Cal.  463. 

35.  It  is  not  error  to  instruct  a  jury, 
that  if  sufficient  time  had  elapsed  between 
the  dealings  of  the  plaintiffs  with  the  old 
firm  and  their  subsequent  transactions  with 
the  new  firm  to  put  a  reasonable  man  on 
inquiry,  they  might  be  treated  as  new  deal- 
ers.    Treadwell  v.  Wells,  4  Cal.  262. 

36.  Where  the  complaint  does  not 
charge  the  mortgagee  in  possession  with 
negligence  or  improper  conduct  in  the 
leasing  the  mortgaged  premises,  but  it  re- 
quires him  to  account  for  the  rents  he  ac- 
tually received,  it  is  proper  to  refuse  to 
instruct  the  jury  that  he  might  have  leased 
the  property  differently,  and  to  charge  him 
with  what  he  might  have  received  if  so 
leased.     Benham  v.  Rowe,  2  Cal.  407. 

37.  In  an  action  on  a  guaranty,  though 
it  is  error  in  terms  to  charge  the  jury,  if 
they  find  for  the  plaintiff  to  assess  as  dam- 
ages the  amount  of  the  penalty  fixed  in 
the  guaranty,  yet  if  the  plaintiff's  dam- 
ages, if  any,  must  exceed  the  penalty,  the 
direction  must  be  regarded  as  limiting  the 
verdict,  and  defendant  is  not  injured  by 
the  instruction.     Jones  v.  Post,  6  Cal.  105. 

38.  In  an  action  for  directing  water  from 
the  plaintiff's  ditch,  and  where  both  parties 
claimed  in  part  the  waters  of  the  same 
stream :  held,  that  the  following  instruc- 
tion was  properly  given  by  the  court  to 
the  jury:  "  That  defendant  is  not  liable  for 
any  deficiency  of  water  in  plaintiff's  ditch, 
unless  he  was  diverting  from  Rabbit  creek 
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more  water  than  he  was  entitled  to  at  the 
precise  time  that  such  deficiency  existed." 
Bravm  v.  Smith,  10  Cal.  511. 

39.  Also,  where  the  court  instructed  the 
jury,  that  if  they  believed  that  defendant's 
ditch  was  so  filled  with  tailings  during  the 
period  of  the  alleged  injury,  that  it  was 
incapable  of  directing  the  waters  of  the 
creek,  then  plaintiff  cannot  recover.     lb. 

40.  Where  in  a  suit  of  conversion  by 
an  administrator,  the  complaint  averred 
the  facts  necessary  under  the  statute  to 
maintain  the  action,  and  the  answer  denied 
the  facts ;  but  it  is  agreed  by  counsel  that 
the  proof  is  conflicting :  and  the  court  be- 
low instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence  that  defendant 
did  receive  the  property  mentioned  in  the 
complaint  belonging  to  the  estate  of  G., 
deceased,  and  converted  and  appropriated 
to  his  own  use,  aud  refused  to  deliver  the 
same  when  demanded,  etc.,  they  will  find 
for  plaintiff;  and  it  is  objected  to  upon 
appeal  that  this  instruction  was  wrong,  be- 
cause it  ignores  all  reference  to  the  time 
of  the  alienation  by  defendant,  whether 
before  or  after  the  issuing  of  letters  of  ad- 
ministration upon  the  estate  of  deceased  : 
held,  that  there  being  no  statement  of  facts, 
the  appellate  court  cannot  tell  whether 
there  was  any  discrepancy  in  the  proof  as 
to  the  time  of  the  alienation,  assuming 
that  there  was  such  alienation  ;  and  that 
in  favor  of  the  judgment,  it  must  be  pre- 
sumed, unless  there  be  direct  evidence  to 
the  contrary,  that  the  court  did  not  err  in 
giving  the  instruction  in  this  form,  for 
there  may  have  been  no  controversy  as  to 
the  time  of  alienation,  if  any  was  made, 
though  there  might  have  been  conflict  in 
the  proof  as  to  the  fact  of  alienation,  and 
this  the  court  left  to  the  jury.  Beckman 
v.  McKay ^  14  Cal.  252. 

41.  In  suit  by  an  administrator  against 
defendant,  for  conversion  of  the  property 
of  the  estate,  under  the  one  hundred  and 
eleventh  section  of  the  statute  to  regulate 
the  settlement  of  estates,  the  proof  as  to 
the  right,  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  conflicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendant, and  refusal  by  him  to  surrender 
the  property,  charge  him  with  a  conver- 
sion.    Ih. 

42.  In  ejectment,  where  the  title  is  of 
record  and  wholly  documentary,  the  court 


may  declare  the  effect  of  the  papers  of- 
fered by  plaintiff,  and  instruct  the  jury  that 
plaintiff  has  made  out  his  title,  if  they  be- 
lieve the  land  to  be  within  the  boundaries 
of  a  grant  under  which  plaintiff  claims. 
McGarvey  v.  Little^  15  Cal.  31. 

43.  In  an  action  for  diverting  water 
from  plaintiff's  ditch,  plaintiff  and  defend- 
ants both  having  ditches  supplied  from  the 
same  stream,  the  plaintiff's  rights  being 
prior  and  paramount,  defendants  asked  the 
court  to  instruct  the  jury,  that  if  defend- 
ants had  brought  water  from  foreign 
sources,  and  emptied  it  into  the  stream 
with  the  intention  of  taking  it  out  again, 
they  had  the  right  to  divert  the  quantity 
thus  emptied  in,  ^Mess  such  amount  as 
might  be  lost  by  evaporation,  and  other 
like  causes."  The  instruction  was  given, 
with  the  explanation,  that  they  could  not 
so  reclaim  the  water  as  to  diminish  the 
quantity  to  which  plaintiff  was  entitled  as 
prior  locator:  held,  that  the  explanation 
was  proper,  the  concluding  words  of  the 
instruction  being  too  general  and  indefi- 
nite.    Burnett  v.  Wkitesides,  15  Cal.  36. 

44.  Plaintiff  had  two  stacks  of  hay,  and 
contracted  to  sell  to  defendant  one  stack, 
together  with  enough  of  the  other  stack 
to  make  sixty  tons,  at  eighteen  dollars  per 
ton.  Plaintiff  had  sixty-two  tons  and  four 
hundred  pounds  of  hay  baled,  the  surplus 
over  sixty  tons  being  by  mistake.  Plaint- 
iff told  defendant  that  there  were  two  tons 
and  some  hundi^ds  of  pounds  piled  up 
together,  and  asked  defendant  whether  he 
would  take  the  surplus.  Defendant  said 
he  would  see  about  taking  the  surplus. 
Defendant  then  paid  plaintiff  two  hundred 
dollars.  Plaintiff  sues  for  nine  hundred 
and  nineteen  dollars,  balance  due  on  the 
hay.  The  court  instructed  the  jury,  that 
if  they  believed  from  the  evidence  it  was 
the  understanding  of  the  parties  that  upon 
the  payment  of  the  two  hundred  dolUm 
by  defendant  the  right  aud  possession  was 
deemed  to  have  accrued  to  defendant  to 
take  the  quantity  bought  as  baled  and 
stacked  up  in  the  corral,  the  plaintiff  is 
entitled  to  recover,  even  though  the  bar- 
gain was  not  concluded  as  to  the  excess : 
held,  that  the  instruction  was  right ;  that 
the  question  was,  whether  there  had  been 
a  delivery,  and  any  agreement  of  the  par> 
ties  upon  the  subject  was  legitimate  matter 
for  the  jury ;  that  the  fact  that  the  hay 
purchased  by  defendant  was  mixed  with 
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Other  haj  belonging  to  plaintiff  made  no 
difference,  if  defendant  agreed  to  accept  it 
in  that  condition  and  consider  it  as  deliv- 
ered— the  contract  for  delivery  would  be 
fully  executed.  Smith  v.  Friend^  15  Cal. 
126. 

45.  On  the  above  facts  defendant  asked 
the  court  to  instruct  the  jury,  that  "if 
plaintiff  sold  to  defendant  sixty  tons  out  of 
sixty-two  tons  and  four  hundred  and  thirty 
pounds  of  hay,  the  same  being  in  bales  of 
different  and  unequal  weights  and  contain- 
ing different  quantities,  and  all  being  in  the 
same  pile,  there  was  no  delivery  without 
division  had"  The  instruction  was  re- 
fused ;  held,  that  the  refusal  was  not  enx)r, 
because  the  instruction  assumed  that  there 
could  not  have  been  a  delivery,  whatever 
may  have  been  the  understanding  of  the 
parties,  until  the  exact  quantity  contracted 
for  was  segregated  and  set  apart  for  the 
defendant.     lb. 

46.  Plaintiffs  owned  certain  mining 
claims  in  the  bed  or  channel  of  a  stream. 
Defendants  owned  claims  in  the  same 
stream  above  and  adjoining  the  claims  of 
plamtiffs,  defendants'  claim  being  located 
first.  Defendants  constructed  a  Hume, 
running  from  their  own  claims  to  and  up- 
on plaintiffs'  claims,  and  through  this  flume 
a  large  quantity  of  the  tailings  was  depos- 
ited on  plaintiffs'  claims,  to  their  great 
damage.  The  flume  was  constructed  for 
the  purpose  of  working  defendants'  claims ; 
was  proper  and  necessary  for  that  purpose, 
and  the  deposit  of  tailings  was  occasioned 
by  the  ordinary  working  of  the  claims. 
The  court  instructed  the  jury  that  a  per- 
son first  locating  a  mining  claim  in  the 
bed  of  a  stream  is  entitled  to  the  channel 
below  as  an  outlet,  and  that  when  such 
outlet,  from  the  usual  mining  operations 
above,  becomes  obstructed,  he  may  open 
the  same ;  and  if  he  can  do  so  by  no  other 
means,  may  construct  a  flume  down  the 
channel  as  far  as  necessary,  and  as  far  as 
it  can  be  constructed  without  considerable 
damage  to  claims  subsequently  located: 
held,  that  the  instruction  was  wrong ;  that 
the  defendants  were  not  entitled,  as  mat- 
ter of  strict  legal  right,  to  an  easement 
upon  plaintiffs'  claims  for  the  purposes 
mentioned ;  that  the  doctrine  that,  under 
certain  circumstances,  one  person  may 
have  a  right  of  way  by  necessity  over  the 
land  of  another,  does  not  apply  to  this 
case ;  and  further,  that  this  court  does  not 


recognize  the  doctrine  that  one  person  can 
go  on  the  land  of  another  and  erect  there- 
on buildings  or  other  structures ;  and  that 
mining  claims  stand  on  the  same  footing 
in  this  respect  as  other  property ;  that  if 
the  acts  of  defendants  were  authorized  by 
any  local  custom  or  regulation,  its  exist- 
ence should  have  been  averred  and  proved. 
Esmond  v.  Chew^  15  Cal.  143. 

47.  Plaintiff  sues  for  damages  in  levy- 
ing on  fruit  trees  shipped  by  him  to  W., 
and  landed  to  W.'s  order  on  the  wharf  at 
Stockton,  claiming  that  the  trees  were  not 
paid  for  and  not  subject  to  W.'s  debts,  for 
want  of  delivery,  and  asked  on  the  trial 
this  instruction  :  "  That  a  man  who  is  in- 
solvent for  the  means  to  pay  his  debts  in 
this  State  is  in  law  insolvent,  without  ref- 
erence to  any  property  in  another  State :" 
held,  that  the  proposition  is  too  broadly 
asserted,  even  if  there  were  any  proof  on 
which  it  could  rest — but  in  this  case  there 
is  no  proof  of  the  insolvency  of  W. 
Thompson  v.  Paige,  16  Cal.  79. 

48.  Plaintiff  also  asked  this  instruction : 
"  That  a  delivery  at  the  wharf  is  not  suf- 
ficient, unless  notice  be  previously  given 
to  the  vendee  of  their  arrival,  and  that 
sufficient  time  be  allowed  to  enable  him  to 
receive  and  remove  them :"  held,  that  this 
proposition  is  not  strictly  correct ;  that  if 
the  trees  bargained  for  were  put  out  on 
the  wharf,  marked  for  W.,  with  the  inten- 
tion of  his  taking  them,  and  if  this  were 
done  by  his  order,  they  would  vest  in  him, 
especially  if  he  was  willing  to  consider 
this  a  good  delivery ;  that  there  is  in  the 
testimony  here  no  predicate  laid  for  the 
doctrine  of  stoppage  in  transitu,  or  that 
plaintiff  claimed  the  right  to  stop  the  trees. 
Ih. 

49.  In  ejectment,  the  court  having'  ad- 
mitted in  evidence,  as  sufficiently  proven, 
the  mesne  conveyances  through  which 
plaintiff  traced  title — the  defendants  be- 
ing mere  trespassers — charged  the  jury 
"that  the  written  evidence  of  trial,  to- 
gether with  the  admissions  of  the  parties, 
authorized  them  to  find  for  the  plaintiff, 
since  the  execution  of  the  papers  had  been 
passed  upon  by  the  court :"  held,  to  be  no 
objection  to  this  instruction  that  it  does 
not  leave  the  execution  and  delivery  of 
the  conveyances  to  the  jury ;  that  the  suf- 
ficiency of  their  execution  was  a  matter 
addressed  solely  to  the  court,  and  that — 
no  question  being  raised  during  the  trial 
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as  to  their  delivery,  and  no  evidence  be- 
ing offered  to  rebut  the  presumption  of 
delivery  arising  from  their  possession  by 
plaintiff — the  instruction  amounted  only 
to  an  announcement  of  the  law  as  to  the 
effect  of  the  conveyances,  and  of  the  ad- 
mission of  the  defendants.  Stark  v.  Bar- 
rett, 15  Cal.  372. 

50.  Held,  further,  that  if  it  had  been 
objected  to  this  instruction  that  it  took 
from  the  jury  the  question  of  damages  for 
rents  and  profits,  the  objection  would  have 
been  tenable ;  but  that,  no  such  objection 
being  taken,  the  point  must  be  regarded 
as  waived,  although  the  jury  awarded  such 
damages.     /^. 

51.  It  is  error  for  the  court  to  instruct 
the  jury  that  before  the  plaintiff  can  re- 
cover, the  evidence  must  specifically  fix 
and  establish  the  eastei*n  boundary  line  of 
the  grant  under  which  plaintiff  claimed, 
when  it  appears  from  the  evidence  that 
the  land  in  controversy  is  within  that 
boundary  line.  The  precise  location  of 
the  line  is  of  no  moment  Seaward  v.  Ma^ 
loUCy  15  Cal.  307. 


in.  In  Criminal  Cases. 

52.  In  every  criminal  case  the  instruc- 
tions given  and  refused  should  be  marked 
and  signed  by  the  judge,  or  they  will  not 
be  considered  on  error.  People  v.  Lock- 
wood,  6  Cal.  205. 

53.  In  a  criminal  trial,  it  is  error  for 
the  court  to  charge  a  jury  orally  without 
the  consent  of  the  parties.  People  v. 
Beeler,  6  Cal.  247 ;  People  v.  Ah  Fong, 
12  Cal.  347. 

54.  The  instruction  "that  the  killing 
being  proved,  the  law  implies  malice,  and 
it  devolves  upon  the  defendant  to  repel 
the  presumption,"  is  correct  in  principle, 
and  if  the  defendant  feared  that  the  jury 
might  construe  it  into  an  exclusion  of  all 
testimony  for  the  prosecution,  which  might 
be  favorable  to  the  prisoner,  he  should 
have  asked  for  an  explanatory  instniction. 
People  V.  March,  6  Cal.  547. 

55.  The  instructions  of  a  court  in  a 
capital  case  must  be  in  writing,  and  a  ver- 
bal modification  of  a  written  instruction 
asked  is  erroneous.  People  v.  Payne,  8 
Cal.  344 ;  People  v.  Demint,  8  Cal.  424 ; 
People  V.  Woppner,  14  Cal.  438. 


56.  An  instniction  which  would  in  its 
terms  require  the  jury  to  acquit  the  de- 
fendant, upon  the  ground  that  the  deceased 
fired  first,  without  any  regard  to  the  cii^ 
cumstances  under  which  the  shot  was 
fired,  is  erroneous.  People  v.  HonshtM, 
10  Cal.  87. 

57.  Defendant  was  indicted  for  stealing 
a  steer.  The  court  charged  the  jury  in 
effect  that  though  defendant  killed  the 
steer,  believing  it  to  be  his  own,  yet  when 
he  appropriated  it  to  his  own  use  and  ben- 
efit it  was  evidence  of  a  felonious  intent, 
and  the  jnry  will  so  find :  held,  that  the 
charge  was  erroneous,  because  it  assumes 
as  a  fact  that  a  defendant  did  appropriate 
the  steer,  which  was  for  the  jury,  and  then 
makes  the  mere  fact  of  appropriation  con- 
clusive proof  of  guilt.  People  v.  CctrcAin, 
14  Cal.  440. 

58.  It  is  not  error  in  the  court,  in  a 
criminal  case,  to  charge  the  jury  to  give 
such  weight  to  the  defendant's  confession 
as  they  deem  it  entitled  to,  "judging  from 
the  circumstances  under  which  it  was  giv- 
en, and  the  motives  which  would  naturallv 
actuate  the  party  in  giving  it  ;'*  and  that 
they  might,  in  their  discretion,  believe  a 
part  and  disbelieve  another  part  of  such 
confession.     People  y,  Wyman,15  CaL74. 

59.  McB.,  the  accomplice,  swore  to  the 
larceny  by  the  defendant  The  court  in- 
structed the  jury,  "  that,  though  the  wit- 
ness McB.  was  impeached,  if  his  testimo- 
ny was  corroborated  by  the  testimony  of 
witnesses  unimpeached,  they  were  bound 
to  believe  his  testimony :"  held,  that  the 
instruction  was  wrong,  as  taking  from  the 
jury  their  right  to  judge  of  the  credibility 
of  all  the  statements  of  the  witness.  Pea* 
pie  V.  Eckert,  16  Cal.  112. 

60.  On  the  trial  upon  indictment  for 
murder,  the  only  witness  for  the  prosecu- 
tion who  saw  the  transaction  itself  testi- 
fied in  substance,  that  he  and  Tang  Hoy 
met  a  large  number  of  their  countrymen 
— Chinese — six  of  whom  took  them  oot 
into  the  chapparal,  tied  him,  and  then  one 
of  the  Chinese  struck  Tung  Hoy  on  the 
liead  with  a  sword,  another  pierced  him  in 
the  back,  when  he  fell,  and  witness  then 
escaped,  and  has  never  since  seen  him. 
The  court  instructed  the  jury  that  if  the 
evidence  of  this  witness  were  tme,  de- 
fendants were  guilty  of  murder  in  the  first 
degree :  held,  that  the  court  erred ;  that 
such   instruction   assumes   the   homidde, 
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which   was  not  proven   by  the  witness. 
People  V.  Ah  Fung,  16  Cal.  138. 

61.  On  trial  under  an  indictment  for  re- 
oeiving  stolen  goods,  the  court  instructed 
the  jury  "  that  a  guilty  knowledge,  on  the 
part  of  the  defendant,  is  essential  to  the 
constitution  of  the  offense.  This  may  be 
shown  either  directly  by  the  evidence  of 
the  principal  offender,  or  circumstantially 
by  proving  that  the  defendant  bought  them 
very  much  under  their  value,  or  denied 
their  being  in  his  possession,  or  the  like :" 
held,  that  the  charge  is  erroneous  in  this, 
that  it  asserts  as  a  conclusion  of  law  that 
if  the  defendant  purchased  the  goods  at  a 
price  much  below  their  value,  or  if  he  de- 
nied that  he  had  them,  or  if  the  thief 
Bwore  defendant  received  them,  then,  in 
either  case,  the  guilty  knowledge  was 
proved ;  that  this  is  not  law ;  that  either 
one  of  these  facts  is  a  circumstance  of 
guilt,  but  does  not  alone  constitute  conclu- 
sive proof  of  guilt.  People  v.  Levison, 
16  Cal.  99. 

62.  In  criminal  cases,  the  court  should, 
as  a  general  rule,  instruct  the  jury  hypo- 
tbetically,  and  not  assign  a  conclusive  ef- 
fect to  circumstances,  or  assume  that  such 
circumstances  were  proven.  In  the  ab- 
sence of  opposing  proof,  they  ai*e  some- 
times conclusive,  but  not  generally,  and  it 
should  always  be  left  to  the  jury  to  deter- 
mine whether  those  circumstances  are  es- 
tablished,    lb. 

63.  In  criminal  cases,  if  the  instnictions 
to  the  jury  are  erroneous  under  any  and 
every  state  of  facts,  the  supreme  court 
will  review  them,  even  though  there  be  no 
statement  of  facts — because  it  necessarily 
appears  that  the  court  erred  to  the  preju- 
dice of  defendant.     lb, 

64.  But  where  the  instruction  may  be 
correct  under  any  state  of  facts,  then  the 
supreme  court  presumes  in  favor  of  the 
judgment  below,  and  will  not  reverse  it 
when  there  is  no  statement  of  facts  or  bill 
of  exceptions — ^because  the  appellant  must 
show  affirmative  error.     IL 

65.  On  trial  for  burglary,  the  court  in- 
structed the  jury  that  if  they  found  from 
the  evidence  that  defendant  entered  a  cer- 
tain warehouse  in  the  night  time,  and  took 
therefrom  sundry  goods  and  chattels,  he 
was  guilty  as  charged :  held,  that  the  in- 
Btmction  was  wrong,  because  it  ignores 
the  felonious  intent  of  the  entry  and  its 
diaracter*    People  v.  Jenkim^  16  Cal.  431. 


IV.  When   an    erroneous    Instruc- 

tion MAY  BE  Reviewed. 

66.  Although  the  supreme  court  may 
be  satisfied  that  the  verdict  of  a  jury  is 
reasonable  in  amount,  a  new  trial  will  be 
granted  where  an  erroneous  instruction 
has  been  given  by  the  district  judge  which 
may  have  influenced  the  verdict.      Tonge 

V.  Pacific  Mail  S.  S.  Co.,  1  Cal.  354. 

67.  The  charge  of  a  judge  to  a  jury 
should  be  given  with  reference  to  the  tes- 
timony adduced  on  the  trial,  and  where  the 
charge  is  returned  on  appeal,  but  no  por- 
tion of  the  testimony,  the  appellate  court 
will  not  undertake  to  determine  as  to  the 
coiTcctness  or  incoiTcctness  of  the  charge. 
People  V.  Mc  Cauleg,  1  Cal.  385  ;  People 
v.  Baker,  1  Cal.  405. 

68.  An  erroneous  instruction  may  be 
assigned  for  eiTor  if  there  be  any  evidence 
rendering  it  pertinent  to  the  issue.  JBuz-' 
zell  V.  Bennett,  2  Cal.  102. 

69.  Though  instructions  may  not  be 
technically  correct,  yet  if  the  questions 
upon  which  the  case  turns  seem  to  have 
been  fairly  put  to  the  jury  and  the  verdict 
sustained  by  the  testimony,  the  supreme 
court  will  not  inteifere.  Smith  v.  Harper, 
5  Cal.  331. 

70.  Where  instructions,  though  incor- 
rect in  law,  are  all  in  favor  of  the  defend- 
ant, he  cannot  complain  of  the  error* 
Gaven  v.  Dopman,  5  Cal.  342. 

71.  Where  the  evidence  is  not  set  out 
in  a  bill  of  exceptions,  or  other  authentic 
form,  the  appellate  court  will  not  enquire 
into  the  correctness  of  instructions  given 
by  the  court  below,  considered  as  abstract 
questions  of  law.  People  v.  Lafuente,  6 
Cal.  202. 

72.  An  error  in  an  instruction  which 
does  not  militate  against  the  appellant,  or 
a  mere  want  of  perspicuity  on  the  part  of 
the  court  below  in  framing  instructions,  is 
not  a  ground  of  reversal.  People  v.  More, 
8  Cal.  94. 

73.  In  a  chancery  case,  it  is  doubtful 
whether  the  refusal  to  give  instructions  to 
the  jury,  even  conceding  them  to  be  cor- 
rect, can  be  assigned  as  error.  Branger 
V.  Chevalier,  9  Cal.  360. 

74.  The  naked  directions  of  a  court  to 
the  jury,  unaccompanied  with  a  statement 
of  facts,  will  not  satisfy  this  court  of  sub- 
stantial error,  although  some  of  the  direc- 


622 


INSTRUCTIONS.— INSTRUMENT. 


When  an  erroneoaB  InBtruction  may  be  Reviewed. — Instrument. 


tions  may  not  b^  in  consonance  with  rules 
of  law.     Nelson  v.  Lemmon^  10  Cal.  50. 

75.  Errors  assigned  upon  instructions 
given  by  the  court  below  will  not  be  con- 
sidered by  this  court,  unless  there  is  an 
authenticated  statement  of  the  evidence  to 
show  the  pertinency  or  relevancy  of  such 
instructions.  Nelson  v.  Mitchell,  10  Cal.  93. 

76.  The  supreme  court  will  not  disturb 
the  instructions  of  the  district  court  to  the 
jury  on  the  ground  that  there  was  no  evi- 
dence upon  which  to  base  them,  when  there 
was  some  evidence,  although  it  may  have 
been  slight.  Perlbergv,  GWAam,  10  Cal. 
125. 

77.  Where  the  record  does  not  show 
all  the  instructions  it  is  very  questionable 
whether  the  appellate  court  could  in  such 
a  case  consider  the  particular  ones  brought 
up  for  review,  as  they  may  depend  in  a 
very  great  degree  upon  the  rest.  McGar- 
rity  V.  Byington,  12  Cal.  431. 

78.  Instructions  which  are  not  embodied 
in  the  statement  on  appeal  or  bill  of  ex- 
ceptions, and  are  neither  certified  to  by 
the  judge  trying  the  "cause  or  signed  by 
him,  cannol  be  the  subject  of  consideration 
on  appeal.     Paige  v.  O'Neal,  12  Cal.  492. 

79.  For  error  in  refusing  to  give  an  in- 
struction to  the  jury,  the  supreme  court 
will  not  undertake  to  determine  how  far 
the  party  excepting  was  prejudiced,  but 
will  reverse  the  judgment.  Busenius  v. 
Coffee,  14  Cal.  93. 

80.  Where  instructions  to  the  jury  are 
not  excepted  to  at  the  time  they  are  given 
or  refused,  and  a  motion  for  new  trial  is 
made  for  error  in  giving  or  refusing  such 
instructions,  they  cannot  be  considered  on 
appeal  from  the  order  denying  the  motion. 
Cottier  v.  C^rhett,  15  Cal.  186. 

81.  In  criminal  cases,  if  the  instructions 
to  the  jury  are  erroneous  under  any  and 
every  state  of  facts,  the  supreme  court 
will  review  them,  even  though  there  be  no 
statement  of  facts — because  it  necessarily 
appears  that  the  court  erred,  to  the  preju- 
dice of  defendant.  People  v.  Levison,  1 6 
Cal.  100. 

82.  But  where  the  instruction  may  be 
correct  under  any  state  of  facts,  then  the 
supreme  court  presumes  in  favor  of  the 
judgment  below,  and  will  not  reverse  it 
when  there  is  no  statement  of  facts  or  bill 
of  exceptions — ^because  the  appellant  must 
show  affirmative  error.     lb. 

83.  A   refusal  to  give   an   instruction 


cannot  be  urged  as  error  for  the  first  time 
on  a  petition  for  a  rehearing  on  appeal. 
Payne  v.  TVeadwell,  16.  Cal.  247. 


INSTRUMENT. 

1.  The  signature  to  a  bond  set  out  in 
the  complaint  should  be  proved,  and  not 
be  deemed  admitted  by  the  answer  which 
fails  to  deny  it  under  oath,  when  the  de- 
fendants are  other  parties  than  those  al- 
leged to  have  signed  the  instrument. 
Heath  V.  Lent,  1  Cal.  41 1. 

2.  Where  the  plaintiff  was  assignee  of 
a  claim,  the  written  contract  upon  which 
it  was  founded  liaving  been  destroyed  by 
the  assignor,  before  the  assignment ;  it  was 
error  to  admit  the  assignor  as  a  witness  to 
prove  the  contents  of  the  written  paper 
thus  destroyed  by  him.  Smith  v.  True- 
body,  2  Cal.  347. 

3.  An  affidavit  to  the  effect  that  an  in- 
strument has  been  materially  altered,  with- 
out showing  in  any  manner  in  what  the 
alteration  consists,  furnishes  but  feeble 
ground  upon  which  to  base  a  motion  to 
set  aside  a  judgment.  Taylor  v.  Randall, 
5  Cal.  80. 

4.  A  party  pledging  negotiable  instru- 
ments, transferable  by  delivery,  loses  all 
right  to  the  securities,  when  transferred  by 
the  pledgee  in  good  faith  to  a  tiiird  party. 
Coit  V.  Humbert,  5  Cal.  261. 

5.  Upon  the  loss  of  a  power  of  attor- 
ney, there  is  no  reason  why  its  existence 
should  not  be  shown  and  the  power  con- 
tinued so  as  to  carry  out  the  object  both  of 
the  principal  and  agent.  Posten  v.  Ros- 
ette, 5  Cal.  469. 

6.  An  action  cannot  be  maintained 
upon  a  lost  negotiable  instrument,  without 
first  indemnifying  the  defendant.  Graver 
V.  Hawley,  5  Cal.  484. 

7.  Where  an  original  instrument,  proved 
to  be  lost  has  been  recorded,  it  is  error  to 
admit  parol  evidence  of  its  contents,  unless 
the  failui^e  to  produce  the  record  is  ac- 
counted for.  Brotherton  v.  Mart,  6  CaL 
488. 

8.  Section  twenty-one  of  the  act  of 
March,  1851,  giving  to  copies  of  papers 
from  die  county  recorder's  office  the  like 
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effect  as  evidence  as  originals,  does  not  dis- 
pense with  the  production  of  the  originals 
if  they  can  be  obtained ;  it  merelj  fixes 
the  vadue  of  the  copy  as  evidence,  when 
it  is  necessary  to  be  introduced  from  the 
loss  of  the  original.  Macy  v.  Goodwin^  6 
Cal.  582. 

9.  There  is  no  particular  sanctity  about 
a  sealed  instrument  which  will  estop  a 
party  from  alleging  fraud  in  the  execution 
or  in  the  obtaining  of  it ;  on  the  contrar}% 
fraud  is  a  legitimate  defense  at  all  times 
and  in  all  proceedings,  at  least  under  onr 
system.     Hopkins  v.  Beard,  6  Cal.   665. 

10.  Where  a  guaranty  is  endorsed  upon 
an  instrument  after  it  is  made,  and  there- 
fore constituted  no  part  of  the  original  in- 
strument, the  guaranty  will  fail,  for  the 
reason  that  there  is  either  no  considera- 
tion, or  the  new  consideration  is  not  ex- 
pressed In  the  instrument  to  which  refer- 
ence is  made.  Hazeltine  v.  Larco,  7  Cal. 
35. 

11.  Courts  of  this  State  are  not  bound 
to  take  official  notice  of  the  rules  adopted 
for  the  regulations  of  the  various  depart- 
ments of  the  federal  government,  or  those 
established  by  the  board  of  land  commis- 
sioners or  surveyor  general  of  the  United 
States  for  California.  If  these  officers 
have  adopted  a  rule,  refusing  to  allow 
original  papers  to  be  taken  from  the  files, 
that  fact  should  be  shown  by  affidavit,  be- 
fore evidence  of  their  contents  could  be 
admitted.  Hensley  v.  Tarpey,  7  Cal.  289 ; 
Boffley  V.  Eaton,  10  Cal.  147. 

12.  Where  two  instruments  are  exe- 
cuted at  the  same  time  between  the  same 
parties  and  about  the  same  subject  matter, 
they  may  be  considered  as  constituting 
parts  of  the  same  transaction.  Loio  v. 
Betiry,  9  Cal.  548. 

13.  Instruments  are  sometimes  admissi- 
ble for  one  purpose  and  inadmissible  for 
another;  and  when  objected  to,  the  grounds 
of  the  objection  should  be  stated,  and  in 
preparing  the  record  for  appeal,  so  much 
of  the  evidence  should  be  incorporated  as 
may  be  necessary  to  indicate  the  perti- 
nency and  materiality  of  the  objections 
taken,  otherwise  they  cannot  be  regarded. 
Provost  V.  Piper,  9  Cal.  553. 

14.  The  law  imports  a  consideration  to 
a  sealed  instrument  from  its  seal ;  but  our 
statute  allows  it  to  be  rebutted  in  the  an- 
swer.    McCarty  v.  Beach,  10  Cal.  463. 

1 5.  Courts  of  equity  possess  jurisdiction 


to  decree  the  reexecution  of  an  instru- 
ment accidentally  destroyed.  Cummings 
V.  Coe,  10  Cal.  530. 

16.  Where  an  ambiguity  in  an  instru- 
ment of  writing  consists  in  the  use  of  a 
word  which  has  a  settled  meaning,  but  at 
the  same  time  consistently  admits  of  two 
interpretations,  according  to  the  subject 
matter  in  the  contemplation  of  the  con- 
tracting parties,  it  is  not  such  a  patent  am- 
biguity as  falls  within  the  rule  forbidding 
it^  explanation  by  parol  testimony.  Jenny 
Lind  Co.  v.  Bower,  11  Cal.  198. 

17.  Equity  will  relieve  against  mistake 
in  an  instrument,  where  it  appears  upon 
its  face.  Wagenblast  v.  Washburn,  12  Cal. 
212. 

18.  The  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments 
is  done  away  with  by  our  statute,  and  the 
consideration  of  a  sealed  bond  may  be 
impeached  by  the  obligor,  in  the  same 
manner  as  a  promissory  note  by  a  maker. 
Comstock  v.  Breed,  12  Cal.  288;  Ortman 
V.  Dixon,  13  Cal.  36. 

19.  A  subscribing  witness  to  a  written 
instrument,  if  within  the  jurisdiction  of  the 
court,  that  is,  within  the  State,  must  be  pro- 
duced, or  some  sufficient  reason  for  his  ab- 
sence given.  Stevens  v.  Irwin,  12  Cal. 
308 ;  Smith  v.  Brannan,  13  Cal.  115. 

20.  Where  several  papers  concerning 
the  same  subject  matter  are  executed  by 
or  between  the  same  parties  at  the  same 
time,  all  are  to  be  construed  together  as 
one  instrument.  Ingoldshy  v.  Juan,  12 
Cal.  577. 

21.  Where  no  words  appear  in  the  body 
of  an  instrument  expressive  of  the  intent 
to  make  it  a  scaled  instrument,  it  will  not 
be  such  even  though  the  characters  [l.  s] 
are  added  to  the  signature.  McDonald  w. 
Bear  River  and  Auburn  W.  Sf  M.  Co,,  13 
Cal.  231. 

22.  A  sworn  copy  or  exemplification  of 
instruments  in  the  archives  of  the  govern- 
ment is  evidence,  aud  the  originals  ought 
not  to  be  removed  from  the  government  of- 
fices.    Gregory  v.  McPherson,  13  Cal.  574. 

23.  An  affidavit  by  a  party  to  the  suit, 
that  the  original  deed  "  is  not  in  his  pos- 
session, or  under  his  control,''  is  sufficient 
to  admit  in  evidence  a  certified  copy  from 
the  recorder's  office,  the  deed  having  been 
properly  acknowledged  and  recorded,  and 
the  grantee  being  a  third  person.  Skink" 
er  V.  Flohr,  13  Cal.  638. 
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24.  Where  a  paper  purporting  to  be  an 
admission  by  an  agent  is  attached  to  the 
complaint  as  an  exhibit,  and  the  answer 
denies  the  agency,  the  paper  is  not  evi- 
dence until  the  agency  is  proven.  Gar- 
field V.  Knight's  Ferry  W.  Co.,  1 4  Cal.  37. 

See  Evidence  of  Lost  Instruments, 
Evidence  XXVIII. 


INSURANCE. 

1.  Where  an  agent,  authonzed  to  effect 
insurance,  retains  the  policy,  his  agency 
continues,  and  in  case  of  a  loss  it  extends 
to  the  collection  or  enforcement  of  the 
policy.     DeRo  v.  Gordes,  4  Cal.  119. 

2.  Where  by  the  terms  of  the  charter 
party  made  in  England,  the  charterer 
agreed  to  insure  the  advanced  freight  at 
the  ship's  expense,  it  being  deducted  from 
the  freight  money  paid,  but  failed  to  do  so 
until  long  afler  the  risk  had  commenced, 
by  reason  whereof  the  owner  was  com- 
pelled to  insure  for  his  own  protection,  the 
owner  can  recover  of  the  charterer  the 
amount  paid  by  him  for  insurance.  Law- 
son  V.  Worms,  6  Cal.  371. 

3.  In  such  a  case  the  owner  is  the  party 
for  whose  benefit  the  advance  freight  is  in- 
sured, as  he  is  liable  to  refund  it  on  loss 
of  the  ship ;  and  having  been  compelled 
to  pay  the  insurance  premium  twice,  by 
default  of  the  charterer,  he  is  entitled  to 
recover  back  one  of  the  payments.     lb. 

4.  The  fact  that  a  vessel  lost  while  be- 
ing towed  out  to  sea  is  insured,  does  not 
divest  the  owner  of  the  right  of  action  for 
damages  for  her  loss,  especially  in  the  case 
of  a  mere  partial  insurance  ;  for  in  such  a 
case  the  abandonment  by  the  owner  only 
transfers  his  interest  so  far  as  that  interest 
is  covered  by  the  policy.  White  v.  Steam 
Tug  Mary  Ann,  6  Cal.  470. 


INTEMPERANCE. 
1.  It  is  not  alone  the  influence  of  liquor 


which  avoids  a  contract,  but  it  must  be 
shown  to  exist  to  such  extent  as  to  seri- 
ously impair  the  reasoning  faculties  at  the 
time  of  the  contract  Pickett  v.  StUtery  5 
Cal.  412. 

2.  Intoxication  of  the  plaintiff  is  no  de- 
fense to  an  action  for  damages  for  injuries 
caused  by  falling  through  an  uncovered 
hole  in  the  sidewalk  of  a  public  street. 
Robinson  v.  Pioche^  5  Cal.  461. 


INTENTION. 

1.  Residence  depends  upon  intention  as 
well  as  fact,  and  a  mere  inhabitancy  for  a 
short  period  will  not  make  a  resident 
People  V.  Percdta,  4  Cal.  175. 

2.  The  drawing  of  a  weapon  is  gener- 
ally evidence  of  an  intention  to  use  it ;  yet 
it  may  be  rebutted  when  the  act  is  accom- 
panied with  a  declaration  or  circumstances 
showing  no  intention  to  use  it.  People  v. 
McMakin,  8  Cal.  549. 

3.  The  question  of  intention  of  the  pai^ 
ties  should  not  be  submitted  to  the  jury 
where  the  question  is  what  constitutes  a 
delivery.      Vance  v.  Boynton,  8  Cal.  561. 


INTEREST. 

1.  Interest  is,  as  a  general  rule,  not  re- 
coverable except  by  virtue  of  statutory 
regulations,  yet  a  small  rate  may  be  al- 
lowed in  some  cases  by  way  of  damages. 
Davis  V.  Greely,  1  Cal.  422. 

2.  Interest  is  not  recoverable  on  a  judg- 
ment of  another  State  without  proof  that 
the  law  of  that  State  allows  interest  on 
judgments.  Thompson  v.  Monrow^  2  Cal. 
100 ;   Cavender  v.  Guild,  4  Cal.  253. 

3.  The  Spanish  law  {dlows  legal  inter- 
est where  none  is  agreed  upon,  and  con- 
ventional interest,  which  is  the  rate  usual 
at  a  given  time  and  given  place,  and  which 
may  be  greater  or  less  than  legal  interest 
Fov^ler  V.  Smith,  2  Cal.  570.     .^ 


INTEREST. 
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4^  Interest  runs  at  the  rate  agreed  upon 
in  the  written  contract  after  maturity,  al- 
thoagh  not  expressly  stated,  and  if  no  rate 
is  agreed  upon  then  it  bears  legal  interest. 
KohUr  V.  Smitfi,  2  Cal.  597. 

5.  Where  the  assignee  of  a  mortgage 
upon  premises,  the  buildings  upon  which 
were  burnt,  agreed  to  waive  his  lien  in 
favor  of  one  advancing  money  to  rebuild, 
but  no  agreement  was  made  at  the  time 
for  interest :  held,  that  the  guarantee  of 
the  assignee  extended  no  further  than  the 
contract,  and  that  a  subsequent  agreement 
to  pay  an  extra  rate  of  interest  could  not 
be  enforced.   Godfrey  v.  Rogers^  3  Cal.  102. 

6.  Upon  a  money  demand  bearing  in- 
terest, on  which  payments  have  been  made 
after  maturity,  the  proper  method  of  com- 
puting interest  is  stated  in  Connecticut  v. 
Jackson^  1  John  Ch.  R.  13 ;  Bctckus  v.  Mi- 
noTy  3  Gal.  233. 

7.  But  for  several  years  accounts  had 
been  stated  by  the  plaintiff,  charging  inter- 
terest  both  on  the  debts  and  the  payments, 
and  rendered  to  the  defendant  and  no  ob- 
jection made  thereto  within  a  reasonable 
time,  it  is  the  same  as  an  agreement  that 
interest  should  be  computed  accordingly, 
and  was  held  to  be  binding  upon  them.   lb. 

8.  Interest  due  on  notes  up  to  the  time 
of  judgment  should  be  added  to  the  prin- 
cipal to  constitute  the  judgment,  and  then 
interest  at  the  agreed  rate  should  run  on 
the  whole  judgment  until  paid.  Guy  v. 
FranMiuy  5  Cal.  417 ;  Emeric  v.  Tarns,  6 
Gal.  156 ;  AfcOann  v.  Letvis,  9  Cal.  247 ; 
Mount  v.  Chapman^  9  Cal.  297. 

9.  If  there  is  an  improper  allowance  of 
interest,  the  question  should  be  raised  in 
the  court  below  and  not  in  the  supreme 
court  for  the  first  time.  Morgan  v.  Hugg^ 
h  Cal.  410 ;  Gwf  v.  FranMin,  5  Cal.  417. 

10.  Our  statute  provides  that  parties  may 
stipulate  in  writing  for  any  rate  of  interest 
for  the  use  of  money,  but  where  there  is 
no  written  contract  fixes  the  rate  at  ten 
per  cent,  per  annum.  Adams  v.  Hastings, 
6  Cal.  129. 

11.  A  written  contract  to  pay  greater 
interest  than  was  due  on  an  indebtedness 
incarred  prior  to  the  contract  is  void  for 
want  of  consideration  as  to  the  excess  of 
interest  up  to  the  date  of  the  contract. 
Ih.  130. 

12.  A  contract  to  pay  in  future  greater 
interest  than  previously  on  an  existing 
indebtedness  is  binding,  the  forbearance  of 
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the  creditor  being  a  sufficient  considera- 
tion.    Tb. 

13.  Where  the  note  of  a  party  bore  in- 
terest at  ten  per  cent,  per  annum  at  a  time 
when  the  current  rate  of  interest  was  ten 
per  cent,  a  month,  in  consideration  of  which 
he  received  a  covenant  from  the  payees  to 
convey  them  certain  lands,  on  the  payment 
of  the  note  at  maturity,  the  low  rate  of  in- 
terest raises  the  presumption  that  the  par- 
ties intended  that  the  note  should  be  paid 
at  maturity.  Brown  v.  CoviUatuL  6  Cal. 
572. 

14.  Where  a  note  bore  monthly  interest 
but  the  rate  was  blank,  and  was  filled  in 
by  the  holder,  he  cannot  without  some  evi- 
dence of  agreement  recover  more  than 
legal  interest,  though  it  would  have  been 
good  in  the  hands  of  an  innocent  person 
for  the  rate  filled  in.  Fisher  v.  Dennis,  6 
Cal.  579  ;    Visher  v.  Webster,  8  Cal.  112. 

15.  Where  a  cognovit  was  given  in  an 
action  for  an  amount  due,  and  defendant 
was  let  in  to  answer,  and  the  cognovit  is 
used  as  evidence  of  an  account  stated,  in- 
terest from  the  date  of  the  cognovit  may 
be  given  by  way  of  damages.  Hirschfield 
V.  Franldin,  6  Cal.  609. 

16.  The  law  does  not  tolerate  the  pay- 
ment of  more  than  legal  interest,  except 
by  express  agreement  in  writing.  Crosby 
V.  McDenniU,  7  Cal.  148. 

17.  A  judgment  rendered  for  use  and 
occupation  should  not  draw  any  interest 
whatever.  Osbom  v.  Hendrickson,  8  Cal. 
33. 

18.  Where  a  note  is  given  with  the  rate 
of  interest  in  blank,  and  the  holder  inserts 
therein  a  sum  of  interest  without  the 
knowledge  or  consent  of  the  maker,  it 
does  not  become  thereby  void.  Visher  v. 
Webster,^  Cal.  112. 

19.  Where  a  promissory  note  is  paya- 
ble three  months  afler  date,  with  interest 
at  the  rate  of per  month,  the  inter- 
est runs  from  the  date  of  the  note.  Deu)* 
ey  V.  Bowman,  8  Cal  149. 

20.  Where  the  terms  of  a  probate  sale 
were,  one-half  of  the  purchase  money 
cash,  and  the  remainder  in  ninety  days, 
with  interest  from  date  of  sale,  at  the  rate 
of  one  per  cent  per  month,  and  the  pur- 
chaser elected  to  pay  the  whole  amount 
down :  held,  that  the  purchaser  is  entitled 
to  a  reduction  for  the  interest  on  one-half 
of  the  purchase  money.  HaUeck  v.  Gvy, 
9  Cal.  197. 
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21.  The  rule  is  that  when  property  con- 
verted has  a  fixed  value,  the  measure  of 
damages  is  that  value,  with  legal  interest 
from  the  time  of  its  conversion.  Douglass 
V.  Kraft,  9  Cal.  563. 

22.  If  a  party,  by  antedating  a  prom- 
issory note,  and  making  it  draw  interest 
from  date,  secures  to  himself  a  certain 
sum  of  money  not  justly  due  to  him  for 
any  past  or  present  consideration,  he  takes 
that  much  from  the  other  directors,  and 
they  are  just  as  much  injured  as  if  that 
amount  had  been  included  as  a  part  of  the 
principal  sum  itself.  McKerUy  v.  Glad- 
win, 10  Cal.  229 ;  Scales  y.  ScoU,  13  Cal. 
79. 

23.  Where  a  note  is  antedated  for  the 
purpose  of  making  it  draw  interest,  for 
which  there  is  no  consideration,  it  is  void 
as  to  creditors.  McKenty  v.  Gladwin,  10 
Cal.  230. 

24.  The  provision  of  the  statute  which 
authorizes  judgments  to  bear  tlie  same  in- 
terest as  the  contracts  on  which  they  are 
recovered,  was  intended  to  be  confined  to 
contracts  fixing  the  rate  of  interest.  Raun 
V.  Reynolds,  11  Cal.  19. 

25..  The  act  to  regulate  interest  on 
money  is  in  derogation  of  the  common 
law  and  must  be  strictly  construed.     Ih. 

26.  When  a  bailee  disclaims  his  relation 
to  the  bailor  he  cannot  claim  the  right  to 
require  a  demand  for  the  money  before 
interest  is  charged  against  him.  Dickin- 
son V.  Owen,  11  Cal.  76. 

27.  Interest  upon  interest  already  due 
cannot  be  allowed  except  in  pursuance  of 
a  written  engagement  of  the  parties. 
Montgomery  Y,  Tutt,  H  Cal.  316. 

28.  The  only  damages  which  the  law 
allows  for  the  detention  of  money  under 
its  process,  is  the  legal  interest.  Heyman 
V.  Landers,  12  Cal.  Ill ;  Van  Pelt  v. 
Uttler,  14  Cal.  201. 

29.  A  slight  mistake  in  the  computation 
of  interest,  the  date  being  given,  is  no  evi- 
dence of  fraud.  Scales  v.  Scott,  13  Cal.  69. 

30.  Errors  in  the  computation  of  inter- 
est should  be  corrected  by  motion  in  the 
court  below.  Whitney  v.  Buchnany  13 
Cal.  539. 

81.  It  is  error  to  charge  six  per  cent, 
interest,  the  Mexican  rate,  on  a  contract 
made  before  the  passage  of  our  statute  as  to 
interest,  up  to  the  date  of  the  statute,  and 
ten  per  cent,  afterward.  Aguirre  v.  Pack- 
ard, 14  Cal.  172. 


32.  Interest  follows  a  contract,  accord- 
ing to  the  law  in  existence  at  the  time  and 
place  of  the  contract  or  of  the  perform- 
ance of  it.  A  subsequent  change  in  the 
legal  rate  of  interest  does  not  affect  the 
contract.     lb. 

33.  Where  an  account  presented  to  an 
administrator  for  allowance  contains  no 
item  for  interest,  and  the  face  of  the  paper 
does  not  show  that  interest  results  neces- 
sarily from  the  fact  stated  as  constituting 
the  claim,  interest  is  not  recoverable.  /£ 
173. 

34.  The  legal  rate  of  interest  in  Cali- 
fornia, under  the  Mexican  law,  was  six 
per  cent,  per  annum.     lb.  179. 

35.  A  redemptioner  is  not  required  to  pay 
interest  on  the  purchaser's  bid,  over  and 
above  the  eighteen  per  cent.,  or  to  pay  in- 
terest on  the  whole  judgment  of  the  pur- 
chaser, but  only  on  the  excess  over  and 
above  the  bid.  McMillan  v.  Viskery  14 
Cal.  241. 

36.  The  fact  that  judgment  on  the  lieos 
in  this  case  included  a  charge  of  interest 
at  two  per  cent,  given  on  a  prior  exten- 
sion of  the  lien,  which  interest  is  over  and 
above  the  original  contract  price  for  the 
articles  for  which  the  lien  was  claimed,  is 
not  of  itself  conclusive  proof  of  fraud  in 
the  judgment ;  but  such  interest  cannot  be 
charged  on  the  premises  as  against  plaint- 
iff.    GamUe  v.  VoU,  15  Cal.  510. 

37.  Where  plaintiff  deposits  money 
with  defendant,  to  be  loaned  out  from 
time  to  time,  the  interest  to  be  collected, 
and  principal  and  interest  to  be  held  by 
him  for  plaintiff  until  called  for,  there  is  a 
continuous  trust,  and  if  defendant  used  the 
money  himself,  he  would  be  like  a  guard- 
ian using  his  ward's  money,  and  be  re- 
garded as  a  borrower  upon  the  same 
terms  upon  which  he  could  have  loaned  to 
others.     Baker  v.  Joseph.  1 6  Cal.  177. 

38.  As  to  whether  proof  of  the  conven- 
tional rate  of  interest  in  San  Francisco 
during  the  time  defendant  held  plaintiff's 
money  was  admissible,  stated.     lb. 


INTERPLEADING. 
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against  the  city  of  San  Francisco,  and  a 
gait  pending  to  enforce  the  same,  the  com- 
mon council  made  an  appropriation  for  the 
payment  of  the  award :  held,  that  A  can- 
not be  compelled  to  litigate  his  rights  with 
B,  who  stood  by  without  notice  of  hia 
daim.     Wilson  v.  ffeslep,  4  Cal.  302. 


^^^^#^^^m^^^^^^^^^^^»^^^^^^^«^«^k^^N^«^k^t^k^k>^« 


INTERPRETER. 


1.  When  one  who  had  acted  as  inter- 
preter and  attorney,  in  relation  to  the  exe- 
cution of  a  deed  by  the  grantor  and  de- 
fendant in  the  action,  on  being  called  by 
the  plaintiff*  as  a  witness,  testified  that  he 
had  read  the  deed  to  the  grantor,  and 
what  passed  at  the  time  of  the  execution, 
and  who  subsequently  received  a  convey- 
ance of  a  part  of  the  land  from  the  plaint- 
iff: held,  that  the  defendant  might  prove 
that  this  witness  had  made  to  other  per- 
sons a  different  statement  of  the  facts  in 
relation  to  the  transaction  from  that  which 
he  had  given  under  oath ;  and  that  it  was 
error  in  the  court  below  to  reject  such  evi- 
dence when  offered  by  the  defendant. 
McDaniel  v.  Baca,  2  Cal.  326. 

2.  Where  the  jury  and  court  are  satis- 
fied that  the  wife  understood  English,  at 
the  time  of  executing  and  acknowledging 
a  note  and  mortgage  upon  the  homestead, 
there  was  no  necessity  for  an  interpreter 
to  explain  the  contents  of  the  mortgage. 
Pfeiffer  v.  Biehn,  13  Cal.  649. 


INTERVENTION. 

1.  Where  an  action  is  brought  to  fore- 
close a  mortgage  upon  property  claimed 
as  a  homestead,  the  wife  of  the  mortgagor 
is  a  necessary  party  to  a  full  adjustment 
of  the  controversy,  and  should  be  allowed 
to  intervene.  Sargent  v.  Wihon^  5  Cal. 
507 ;  DiUon  v.  B^e,  5  Cal.  456. 

2.  The  provisions  of  the  civil  code  give 
a  party  the  right  to  intervene  in  an  action 
in  a  case  of  a  transfer  of  any  interest 


in  the  pendency  thereof,  or  where  he  is 
directly  interested  in  the  subject  matter  of 
the  litigation,  and  this  can  be  done  either 
before  or  after  issued  joined.  Brooks  v. 
Hager,  5  Cal.  282. 

3.  A.  &  Co.  having  on  general  deposit 
with  B.  &  Co.,  of  Marysville,  $75,000,  a 
tax  for  county  purposes  was  levied  thereon 
and  payment  demanded,  both  of  B.  &  Co. 
and  A.  ^  Co. :  held,  that  the  tax  was  le- 
gal, and  that  the  county  might  intervene  in 
an  action  concerning  the  money  to  recover 
said  tax.  Tuha  County  v.  Adams,  7  Cal. 
37. 

4.  It  is  too  late  to  raise  an  objection  in 
this  court  for  the  first  time  that  certain 
parties  could  not  intervene  in  a  suit  pend- 
ing in  the  district  courts  when  such  objec- 
tion was  not  made  in  the  court  below. 
McKenty  v.  Gladmn,  10  Cal.  228. 

5.  The  wife  is  a  proper  party  defendant 
in  a  suit  to  foreclose  a  mortgage  upon  the 
premises  claimed  as  a  homestead,  and  if 
not  made  a  party,  she  may  intervene. 
Moss  V.  Warner,  10  Cal.  297. 

6.  In  a  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendant  inter- 
vened, alleging  the  note  and  mortgage  to 
be  fraudulent  as  against  them,  the  inter- 
venors  cannot  prevent  a  judgment  for 
plaintiff  against  defendant  The  most 
they  can  claim  is  protection  against  the 
enforcement  of  the  judgment  to  their  prej- 
udice. Horn  V.  Volcano  Water  Co.,  13 
Cal.  69. 

7.  The  interest  which  entitles  a  person 
to  intervene  in  a  suit  between  other  par- 
ties must  be  in  the  matter  in  litigation,  and 
of  such  a  direct  and  immediate  character 
that  the  intervener  will  either  gain  or  lose 
by  the  direct  legal  operation  and  effect  of 
the  judgment.     lb.  70. 

8.  A  suit  to  enforce  a  particular  lien 
under  the  act  is  a  proceeding  to  enforce 
all  the  liens  against  the  property,  and  an 
intervention  in  a  suit  already  pending,  if 
filed  within  the  six  months,  is  as  much  a 
compliance  with  the  act  as  an  original  suit 
Mars  V.  McKay,  14  Cal.  129. 

9.  In  a  suit  to  enforce  a  lien,  a  mort- 
gagor of  the  ditch  subsequent  to  the  lien 
has  no  absolute  right  to  intervention ;  and 
where  the  suit  has  been  pending  some 
time,  and  the  application  to  intervene  was 
made  just  as  plaintiff  was  taking  judg- 
ment, the  application  was  properly  refosed. 
ITocker  v.  KeUy,  14  CaL  165. 
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INTOXICATION. 


See  Intbhperance. 


of  the  filing  of  the  petition — and  that  fact 
is,  that  the  propertj  of  the  estate  is  shown 
bj  the  inventory,  and  is  insufficient  to  paj 
the  debts,  etc. ;  and  if  it  be  the  propertj 
of  the  estate,  it  has  not  been  disposed  of. 
Stuart  Y.  AUeriy  16  CaL  502. 


^^^W^I^^^^^^V^^^^^^S^^^^^^^^^^* 


IN  TRANSITU. 

1.  A  party  being  about  to  fail,  can  as- 
sign a  bill  of  lading  of  goods  to  arrive,  not 
yet  paid  for,  to  another  in  trust,  to  devote 
the  proceeds  to  the  payment  of  the  vendor, 
and  such  assignment  is  good  against  at- 
taching creditors  and  renders  a  stoppage 
in  transitu  unnecessary,  for  there  is  a  re- 
scission before  there  could  be  a  stoppage. 
Le  Cackeux  v.  Cutter,  6  Gal.  519. 

2.  The  right  of  a  vendor  of  goods  to  a 
stoppage  in  transitu  exists  until  they  ar- 
rive at  their  final  destination  or  come  in- 
to the  possession  of  the  consignee.  De- 
positing the  goods  at  an  intermediate  point 
with  an  agent  of  the  vendee,  to  be  for- 
warded, does  not  terminate  the  transitu. 
MarhwaM  v.  His  CreditorSy  7  Cal.  214. 


INVENTORY. 

L  Where  a  full  inventory  of  all  the 
'effects  of  the  deceased  is  embodied  in  a 
will,  it  seems  to  be  unnecessary  for  the 
executors  to  make  out  a  new  inventory ; 
at  allevents,  their  neglect  to  do  so  will  not 
invalidate  the  wilL  PcMaud  v.  Jones,  1 
CaL  510, 

2.  In  this  case,  the  petition  and  inven- 
tory referred  to  therein  are  to  be  regarded 
as  one  paper,  so  far  as  concerns  a  state- 
ment of  the  facts  which  they  contain ;  and 
when  the  petition  states  that  the  personal 
property  of  the  estate,  which  will  be  shown 
by  the  inventory,  is  insufficient,  this  aver- 
ment, though  informal  and  indirect,  is 
equivalent  to  saying  that  the  personal  es- 
'  tate  mentioned  in  the  inventory  is  still  on 
hand,  and  therefore  undisposed  of.  The 
statement  is  of  a  fact  existing  at  the  time 


ISSUE. 

1.  The  legislature  has  not  provided  the 
supreme  court  with  a  jury  in  any  case,  nor 
authorized  it  to  cause  an  issue  of  fact  to 
be  made  up  in  this  court  and  referred  to 
another  court  for  trial.  All  issues  of  fact 
are  to  be  tried  in  the  inferior  courts  of  the 
State.  Ex  parte  the  Attorney  General,  1 
Cal.  87. 

2.  The  court  may  direct  special  issues 
to  be  framed  in  equity  cases  and  submit- 
ted to  the  jury  with  directions  to  find  a 
special  verdict.     Smith  v.  JRowe,  4  Cal.  8. 

3.  The  issues  of  fact  joined  in  the  pro- 
bate court,  and  which  are  sent  to  the  dis- 
trict court  for  trial,  are  of  that  class  upon 
which  the  probate  judge  is  unwilling  to 
pass  his  judgment,  or  where  from  great 
conflict  of  evidence,  a  reasonable  doubt 
must  exist  in  his  mind  as  to  which  side 
has  the  right.  KeUer  v.  Franklin,  5  Cal. 
433. 

4.  A  party  may  intervene  either  before 
or  after  issue  joined  in  a  case.  Brooks  ▼. 
Hager,  5  Cal.  282. 

5.  A  default  admits  every  fisM^  put  in 
issue  by  the  complaint.  Harlan  ▼.  Smdik, 
6  Cal.  174 ;  Rowe  v.  Table  Mountain  W. 
Co.,  10  Cal.  144;  Hentsch  v.  Porter,  10 
Cal.  558;  McGregor  v.  J^aw,  11  GbL 
48;  Huntv.  City  of  San  Francisco,  11 
Cal.  259 ;  Curtis  v.  Herrick,  14  Cal.  119 ; 
Smith  V.  BiUett,  15  CaL  26. 

6.  Special  issues,  framed  by  the  court 
according  to  the  rules  of  chancery  prac- 
tice,  may  be  tried  by  a  jury  in  equity  cases. 
but  if  plaintiff  fails  to  present  those  issues, 
he  cannot  be  allowed  to  take  advantage  of 
it.     Brewster  v.  Bowrs,  8  CaL  505. 

7.  In  an  application  for  a  mandamus  to 
compel  a  district  judge  to  sign  a  bill  of 
exceptions  which  the  relator  alleges  he 
refuses  to  do,  and  where  the  district  judge 
in  his  answer  avers  that  he  has  signed  a 
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trne  bill  of  exceptions,  and  that  the  one 
presented  by  the  relator  is  not  a  true  bill : 
held,  that  the  relator  is  not  entitled  to  a 
jury  trial  to  try  this  issue.  People  v. 
Judge  of  the  Tenth  Judicial  District^  9 
Cal.  20. 

8.  Issues  of  fact  are  sent  from  the  pro- 
bate court  to  the  district  court  not  as  ^m 
an  inferior  to  a  superior  tribunal,  but  for 
the  sake  of  convenience,  because  the 
probate  court  has  not  the  machinery  of  a 
jary  trial  and  its  incidents.  Pond  v.  Pond, 
10  Cal.  500. 

9.  If  fraud  be  alleged  in  answer  to  a 
motion  to  discharge  a  judgment,  on  the 
ground  of  a  discharge  in  insolvency,  the 
court  can  frame  issues,  and  try  and  de- 
termine the  same  with  or  without  a  jury. 
May  V.  CarpeniieTy  14  Cal,  177. 

10.  After  judgment  by  default  in  eject- 
ment, a  jury  trial  cannot  be  awarded,  there 
being  no  issue.  Smith  v.  BiUett^  15  Cal. 
26. 

11.  In  theory,  issue  is  joined  in  the  su- 
preme court,  upon  the  assignment  of  er-' 
rors  made  upon  the  record.  The  case 
may  be  regs^ed  as  a  new  and  distinct 
action.  Upon  the  issue  thus  made  the 
judgment  of  the  court  must  rest,  and  that 
judgment  affirms  the  law  on  the  matter 
presented  for  adjudication,  and  affixes  the 
rights  of  the  parties  under  the  law.  Da- 
vidian  v.  DaUas,  15  Cal.  83. 

12.  A  verdict  found  on  any  fact  or  title 
distinctly  put  in  issue,  is  conclusive  in 
another  action  between  the  same  parties 
or  their  privies  in  respect  of  the  same  fact 
or  title.     Ktdd  v.  Zairrf,  15  Cal.  182. 

13.  The  court  sitting  in  equity  may  di- 
rect, whenever  in  its  judgment  it  may  be- 
come proper,  an  issue  to  be  found  upon  the 
pleadings  and  submitted  to  the  jury.  Our- 
tit  V.  Sutter,  15  Cal.  263. 

14.  The  language  of  the  constitution  as 
to  the  right  of  trial  by  jury  was  used  with 
reference  to  the  right  as  it  exists  at  com- 
mon law.  This  right  of  trial  by  jury  can- 
not be  claimed  in  equity  cases,  unless  an 
ittme  of  fact  be  framed  for  the  jury,  under 
the  direction  of  the  court.  Koppiktis  v. 
State  Capital  CommissionerSy  16  Cal.  254. 


ITEMS,  BILL  OF. 

1.  If  a  bill  of  items  is  not  satisfactory, 
because  defective  in  form  or  substance,  or 
not  being  verified,  it  should  be  returned 
immediately  or  the  court  should  be  moved 
for  a  further  or  amended  bilL  It  is  too 
late  to  object  to  it  at  the  trial.  Dennison 
V.  Striithy  1  CaL  437. 

2.  Where  the  complaint  in  hmc  verba 
sets  forth  the  bill  of  sale,  it  was  held,  to 
remedy  a  defect  in  the  description  of  the 
quantity  of  the  goods  sold,  a  party  must 
be  presumed  to  know  what  was  intended 
by  his  own  account.  Chchran  v.  Good' 
many  3  Cal.  245. 


JOINDER 

See  Actions,  Joindeb  of.  Misjoind- 
er, Nonjoinder. 
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JOINT  DEBTOR. 

1.  Where  it  is  clear  that  two  or  more 
defendants  are  not  jointly  liable,  a  joint 
judgment  against  both  cannot  be  sustained, 
although  each  may  be  severally  liable ;  so 
held  in  an  action  by  a  lessor  against  two 
sub-tenants  of  his  lessee,  when  it  appeared 
that  the  sub-tenants  did  not  occupy  any 
portion  of  the  premises  jointly.  Pierce  v. 
Mnturuy  1  Cal.  471. 

2.  A  declaration  is  insufficient  which 
treats  the  maker  and  guarantor  of  a  note 
as  joint  makers,  and  contains  no  allegation 
of  demand  and  notice.  Piggs  v.  Wialdoy 
2  Cal.  487;  lAgJUstone  v.  Laurencel,  4 
Cal.  277. 

3.  A  covenant  not  to  sue,  made  to  a 
portion  only  of  joint  debtors,  does  not  re- 
lease any  of  them.  MaUhey  v.  GcUleyy  4 
Cal.  64. 

4.  In  an  action  for  contribution  between 
joint  obligors,  the  statute  of  limitations 
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does  not  begin  to  run  until  after  the  pay- 
ment of  the  debt  bj  the  pkdntiff.  Sher- 
wood y.  Dunbar,  6  Cal.  54. 

5.  In  an  action  brought  jointly  against 
two  defendants  on  a  joint  and  several  obli- 
gation, the  entry  of  final  judgment  on  de- 
&u]t  against  one  of  the  defendants  is  a 

'  discharge  of  the  other.    Steams  v.  Aguir- 
rey  6  Cal.  182. 

6.  In  all  cases  of  joint  and  several  con- 
tracts, the  plaintiff  may  elect  whether  he 
will  sue  the  defendants  severally  or  jointly ; 
having  elected  to  treat  his  demands  as 
joint  for  the  purposes  of  the  action,  he 
must  be  governed  by  the  same  rules  which 
would  have  applied  if  his  contract  origi- 
nally had  been  joint  and  not  joint  and 
several,  and  it  is  clearly  error  to  enter  sev- 
eral judgments  against  the  defendants.    Ih. 

7.  In  an  action  against  defendants  joint- 
ly indebted,  where  one  only  is  served,  a 
several  judgment  may  be  entered  against 
him.     Hirschfield  v.  Frarddin,  6  Cal.  609. 

8.  Where  two  defendants  are  jointly 
sued,  and  service  had  on  both,  the  clerk  of 
the  court  has  no  authority  to  enter  judg- 
ment by  default  against  one,  and  his  act 
in  so  doing  is  without  color  of  law  and 
void,  and  may  be  disregarded  or  set  aside. 
Steams  v.  Aguirrsj  7  Cal.  449. 
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JOINT  TENANCY. 
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I.  In  general. 

1.  A  judgment  is  the  determination  of 
the  court  upon  the  issues  presented  by  the 
pleadings,  which  ascertains  and  fixes  ab- 
solutely and  finally  the  rights  of  the  par- 
ties in  the  particular  suit  in  relation  to 
the  subject  matter  in  litigation,  and  puts 
an  end  to  the  suit.  Loring  v.  lUde^  1 
Cal.  28. 

2.  The  defect  that  there  was  no  right 
of  action  in  the  plaintiff  would  be  fatal  on 
motion  in  arrest  of  judgment.  Sublette  t. 
MeUiado,  1  Cal.  106. 

3.  Every  definitive  sentence  or  decisioii 
of  a  court,  by  which  the  merits  of  a  cause 
are  determined,  although  it  be  not  tedini- 
caliy  a  judgment,  or  the  proceedings  are 
not  capable  of  being  enrolled  so  as  to  con- 
stitute what  is  technically  called  a  record, 
is  a  judgment  within  the  meaning  of  the 
law,  and  as  such  subject  to  the  revisory 
jurisdiction  of  an  appellate  court.  BeUr. 
Davis,  1  Cal.  137. 

4.  A  judgment  was  obtained  in  the 
court  of  first  instance  which  was  transfer- 
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red  to  the  district  court ;  the  defendant  in 
that  action  filed  his  complaint  against  the 
plaintifi^,  the  judgment  creditor,  in  the  dis- 
trict court,  alleging  fraud  in  the  recovery 
of  the  judgment  and  praying  to  have  the 
judgment  set  aside,  and  a  new  trial  had. 
The  defendant  answered  the  complaint 
and  denied  the  allegations  and  the  court 
set  aside  that  judgment  and  awarded  a 
new  trial :  held,  that  this  was  a  final  judg- 
ment in  this  cause,  and  that  the  new  trial 
awarded  was  to  be  had  in  the  first  action 
and  not  in  the  second.  It  is  such  a  final 
jodgroent  from  which  an  appeal  would  lie. 
Ik  139. 

5.  It  seems  that  in  law  as  in  equity  the 
ooart  may  add  to  and  strike  out  parties 
and  render  a  judgment  against  some  de- 
fendants and  in  favor  of  others.  Howe  v. 
Chandler,  1  Cal.  172. 

6.  If  the  verdict  of  the  jury  fails  to  find 
the  lien,  the  court  cannot  render  a  judg- 
ment essentially  different  from  the  verdict, 
and  the  judgment  so  far  will  be  reversed. 
Walker  v.  Ilauss  Hijo,  1  Cal.  186. 

7.  Where  the  complaint  alleges  the 
making  and  endorsing  of  a  promissory 
note  and  the  endorser  denies  neither  sig- 
natore,  the  answer  should  be  stricken  out 
and  the  plaintiff  be  entitled  to  judgment 
Grogan  v.  RuckU^  1  Cal.  196 ;  WhitweU 
v.  Thomas^  9  Cal.  499 ;  Kinney  v.  Oshom, 
U  Cal.  113. 

8.  The  summons  cited  the  defendant  to 
appear  and  answer  at  ten  a.  m.  the  com- 
|Jaint  and  the  judgment  was  rendered  at 
nine  a.  u.  against  him:  held,  that  the 
judgment  was  irregular  and  a  new  trial 
should  be  ordered,  although  the  court  sub- 
sequently offered  to  allow  the  defendant 
to  come  in  and  make  his  defense.  Parker 
m  Skepheard,  1  Cal.  232. 

9.  The  attorney  has  no  lien  upon  a 
judgment  recovered  by  him  in  favor  of 
his  client  for  a  quantum  meruit  compensa- 
tion for  his  services;  such  lien  extends 
<mly  to  costs  given  by  statute.  Ex  parte 
K^,  1  Cal.  332  ;  Mansfield  v.  Borland,  2 
CaL.509 ;  Russell  v.  Conway,  11  Cal.  103. 

10.  A  judgment  was  obtained  against 
one  John  F.  Manrow,  in  the  city  of  New 
York,  and  an  action  was  brought  upon  a 
judgment  against  one  John  P.  Manrow, 
in  the  city  of  San  Francisco ;  the  identity 
of  the  person  was  held  to  be  presumed. 
Thompson  v.  Manrow,  1  Cah  428. 

1 1.  Where  it  is  clear  that  two  or  more 


defendants  are  not  justly  liable,  a  joint 
judgment  against  both  cannot  be  sustained 
although  each  may  be  severally  liable. 
Pierce  v.  Minium,  1  Cal.  471. 

12.  The  plaintiff  must  recover  on  the 
allegations  of  his  complaint  if  at  all,  and 
if  the  complaint  fails  to  aver  that  property 
was  partnership  property,  the  judgment  of 
the  court  should  not  find  that  fact.  «Si^- 
linff  v.  Hanson,  1  Cal.  480. 

13.  In  an  action  against  partners  judg- 
ment can  only  be  taken  against  those 
served  with  process.  Ingraham  v.  Gilde^ 
meester,  2  Cal.  89. 

14.  The  appellate  court  will  presume 
in  favor  of  the  judgment  of  the  court  be- 
low unless  the  record  cleai'ly  show  error. 
TTiompson  v.  Monrow,  2  Cal.  100 ;  Kil' 
bum  v.  Ritchie^  2  Cal.  148 ;  White  v.  Abem- 
aihy,  3  Cal.  426 ;  Johnson  v.  Sepvhieda,  5 
Cal.  151 ;  Grewell  v.  Henderson,  7  CaL 
292  ;  Nelson  v.  Lemmon,  10  Cal.  50. 

15.  Interest  is  not  recoverable  on  a 
judgment  in  another  State  without  proof 
that  the  law  of  such  State  allows  interest 
on  judgments ;  at  common  law,  judgments 
do  not  carry  interest.  Thompson  v.  Mon- 
row,  2  CjU.  100;  Cavender  v.  Guilds  4 
Cah  253. 

16.  A  judgment  will  not  be  reversed 
on  appeal  for  an  error  by  which  the  rights 
of  the  parties  were  not  prejudiced.  Kih- 
hum  V.  Ritchie,  2  Cal.  148. 

17.  Afler  a  judgment  had  been  entered, 
it  is  too  late  for  defendant  to  file  a  bill  for 
a  discovery  in  aid  of  his  defense  on  the 
ground  that  it  was  meritorious  and  lies 
entirely  within  the  knowledge  of  the  judg- 
ment creditor,  if  he  was  cognizant  of  the 
facts  before  the  judgment  was  rendered. 
Norris  v.  Denton,  2  Cal.  380. 

18.  A  judgment  will  be  set  aside  in 
equity  which  was  improperly  obtained, 
there  being  no  cause  of  action  and  no  no- 
tice to  the  parties.  People  v.  Lafarge^  3 
Cal.  133. 

19.  It  was  a  wrongful  exercise  of  au- 
thority in  the  district  court,  to  strike  out 
ex  parte  a  marginal  entry  of  satisfaction 
on  a  judgment  entered  two  years  before. 
Henly  v.  Hastings,  3  Cal.  342. 

20.  A  court  may  at  any  time  render  or 
amend  a  judgment  nunc  pro  tunc,  where 
the  record  discloses  that  the  entry  on  the 
minutes  does  not  correctly  give  what  w^as 
the  judgment  of  the  court.  Morrison  v. 
Dopmany  3  CaL  357. 
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21.  Nor  will  a  court  after  the  lapse  of 
a  term  open  a  judgment  upon  motion  and 
render  a  new  judgment     Ih. 

22.  But  if  there  is  no  evidence  to  show 
that  the  judgment  was  different  from  the 
one  entered,  the  latter  must  stand  until 
reversed.     Ih. 

23.  A  judgment  rendered  for  more  than 
plaintiff's  claim  will  be  reversed.  Pakner 
v.  Reynolds^  3  Cal.  396. 

24.  Judgment  is  entered  upon  a  report 
of  referees  as  matter  of  course,  and  the 
only  mode  to  take  advantage  of  it  is  by 
moving  to  set  it  aside,  as  on  motion  for  a 
new  trial.     Sloan  v.  Smith,  3  Cal.  407. 

25.  Where  an  action  in  the  district 
court  was  founded  upon  a  judgment  in  the 
court  of  first  instance,  and  an  appeal  was 
taken  from  the  judgment  of  the  district 
court,  the  record  of  the  court  of  first  in- 
stance was  brought  up  by  certiorari  to  this 
eourt  and  the  judgment  was  found  in- 
valid ;  the  judgment  of  the  district  court 
was  reversed  and  the  cause  remanded. 
Parsons  v.  Davis,  3  Cal.  424. 

26.  A  judgment  which  is  right  will  not 
be  reversed  because  it  is  rendered  upon  a 
wrong  reason.  Helm  v.  Dumars,  3  Cal. 
450 ;  Bleven  v.  Freer,  10  Cal.  178 ;  Ifaf- 
fiey  V.  Maier,  13  Cal.  15. 

27.  Process  issued  against  several  de- 
fendants, but  one  of  whom  appeared;  no 
default  was  taken  as  to  the  others,  and  a 
joint  judgment  was  rendered  against  all, 
and  there  being  no  sufficient  finding  of  the 
facts  and  conclusion  of  law  to  sustain  the 
judgment,  the  verdict  being  general,  the 
judgment  was  reversed.  Estellv.  Gkenery, 
3  Cal.  468. 

28.  Where  the  answer  contains  no  good 
ground  of  defense  the  court  should  render 
judgment  on  the  pleadings  for  the  plaintiff. 

CoTwin  V.  Patch,  4  Cal.  204. 

29.  The  judge  who  tried  the  cause 
without  a  jury  may  file  his  finding  of  facts 
after  the  judgment  is  entered.  Vermuele 
Y.Shaw,  4  Cal.  217. 

30.  A  foreign  judgment  is  not  a  con- 
tract, obligation  or  liability  founded  on  an 
instrument  of  writing  executed  out  of  the 
State  within  the  statute  of  limitation.  Pat- 
ten V.  Pay,  4  Cal.  287. 

31.  If  a  judgment  entered  be  irregular, 
as  embracing  more  parties  than  the  testi- 
mony justifies,  the  proper  practice  is  to 
move  the  court  to  correct  the  judgment  in 
court  below.  MuUiken  v.  HuUj  5  Cal.  247. 


32.  A  party  is  not  confined  to  his  rem- 
edy by  statute  but  may  resort  to  a  court 
of  equity  for  relief  against  a  judgment  ob- 
tained by  fraud  or  surprise.  Johnson  v. 
Pacific  Mail  S.  S.  Co.,  5  Cal.  407. 

33.  Where  costs  are  imposed  as  a  con- 
dition for  reopening  a  judgment  after  the 
adjournment  of  the  term,  the  acceptance 
of  the  costs  by  the  opposite  party  will  not 
be  construed  into  a  consent  to  have  the 
cause  reinstated.  Garpentier  v.  ffctrt,  5 
Cal.  407. 

34.  In  entering  a  judgment  the  correct 
rule  is  to  add  the  interest  due  on  the  note 
up  to  the  time  of  the  judgment  to  the 
principal,  and  enter  the  judgment  for  the 
gross  amount,  and  such  judgment  is  then 
to  bear  the  same  interest  as  the  notes  until 
paid.  Cruy  v.  FrankUn,  5  Cal.  417 ; 
Emeric  v.  Tarns,  6  Cal.  156 ;  Mount  v. 
Chapman,  9  Cal.  297. 

35.  A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  subsequent  action.  It 
is  so  only  where  it  determines  the  whole 
merits  of  the  case.     Robinson  v.  Howard^ 

5  Cal.  429. 

36.  Where  an  amended  decree  rendered 
at  the  same  time  as  the  first  decree  is  sim- 
ply what  the  original  decree  should  have 
been  and  does  no  injustice  to  a  party,  this 
court  will  not  disturb  it  on  account  of  any 
alleged  irregularity  not  affecting  the  merits. 
Gronfier  v.  Minium,  5  Cal.  492. 

37.  An  applicatian  by  a  defendant  to 
set  aside  his  confession  of  judgment  should 
show  that  his  claim  was  not  just,  and  that 
the  judgment  ought  not  to  have  been  con- 
fessed.    Arrington  v.  Sherry,  5  Cal.  514. 

38.  In  cases  of  fraud  in  obtaining  a 
judgment  a  party  aggrieved  must  proved 
by  a  bill  to  impeach  the  original  decree  for 
fraud.     Rohb  v.  Rohb,  6  Cal.  22. 

39.  In  an  action  brought  firstly  against 
two  defendants  on  a  joint  and  several  ob- 
ligation, the  entry  of  final  judgment  on 
default  against  one  is  a  discharge  of  the 
other.   Steams  v.  Ayuirre,  6  Cal.  180. 

40.  An  injunction  will  not  lie  to  restrain 
the  collection  of  a  judgment  against  the 
plaintiff  on  the  ground  that  the  judgment 
was  for  a  balance  of  purchase  money  of 
land  under  covenant  for  a  good  title,  while 
in  fact  the  grantor  had  no  title  as  long  as 
the  purchaser  against  whom  the  judgment 
was  taken,  and  who  seeks  to  enjoin  it,  re- 
mains in  possession.    Jcuikson  v.  Ncrton^ 

6  Cal.  189. 
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41.  A  mere  clerical  error  in  the  judg- 
ment, not  affecting  the  appellant,  can  be 
corrected,  and  is  not  a  ground  for  reversal. 
Anderson  ▼.  Parker,  6  Cal.  201. 

42.  A  judgment  of  insolvency  where 
the  court  had  jurisdiction,  if  not  reversed 
on  appeal,  is  conclusive  between  the  par- 
ties.   Kohlmany.  Wright,  6  Cal.  231. 

43.  Where  judgment  is  taken  jointly 
igainst  two  defendants,  it  makes  no  differ- 
ence so  far  as  they  are  concerned,  whether 
the  Sheriff  first  levied  on  joint  property 
or  not.    Low  v.  Adams,  6  Gal.  281. 

44.  An  insolvent's  discharge  must  be 
by  the  judgment  of  the  court,  and  in  the 
same  county  in  which  the  proceedings 
were  instituted.  Turner  v.  McWumy,  6 
Cal.  288. 

45.  Where  a  defendant  was  sued  as 
John,  service  was  returned  upon  James, 
and  judgment  was  entered  against  J. : 
held,  that  it  was  error,  unless  there  was 
something  in  the  record  to  show  that  the 
person  served  was  the  person  sued.  Sut- 
ter V.  Cox,  6  Cal.  415. 

46.  A  judgment  of  the  court  below  will 
not  be  disturbed  on  account  of  an  erroneous 
instruction  which  was  not  applicable  to  the 
iacts  of  the  case.  People  v.  March,  6  Cal. 
547. 

47.  If  the  parties  are  tenants  in  com- 
mon, and  defendant  sold  the  chattels  held 
in  common,  and  appropriated  the  proceeds 
to  his  own  use,  the  remedy  of  the  plaintiff 
is  in  trover ;  or  by  an  action  for  money 
had  and  received,  and  an  action  for  goods, 
wares  and  merchandise,  sold  and  delivered, 
will  not  entitle  him  to  a  judgment.  Wil- 
liams V.  Chadboume,  6  CaL  561. 

48.  When  a  judgment  is  entered  upon 
the  cognovit,  and  by  its  authority,  then  the 
amount  acknowledged  would  have  been 
the  sum  of  the  judgment ;  but  where  upon 
complaint  and  answer  denying  the  allega- 
tions thereof,  the  acknowledgment  is  used 
as  evidence,  interest  may  be  given  in  the 
judgment  by  way  of  damages.  Hirsch- 
fidd  V.  FranMin,  6  Cal.  609. 

49.  In  an  action  against  defendants 
jointly  indebted,  where  one  only  is  served, 
a  several  judgment  may  be  entered  against 
him.    Ih, 

50.  In  pleading  the  judgment  of  the 
probate  court,  it  being  a  court  of  limited 
and  inferior  jurisdiction,  it  is  necessary  to 
set  forth  the  facts  which  give  jurisdiction. 
Smith  V.  Andrews,  6  Cal.  654. 


51.  An  appeal  does  not  lie  in  favor  of 
the  plaintiff  in  an  action  from  a  judgment 
of  nonsuit,  entered  on  his  own  motion. 
Imley  v.  Beard,  6  Cal.  666. 

52.  Equity  will  only  interfere  to  enjoin 
a  judgment  at  law,  rendered  against  a 
party  by  reason  of  fmud  or  accident,  un- 
mixed with  any  fault  or  negligence  of  him- 
self or  his  agents.  Phelps  v.  Peahody,  7 
Cal.  52. 

53.  A  personal  judgment  of  a  court  of 
general  jurisdiction  is  invalid  for  the  pur- 
pose of  acquiring  any  rights  under  it,  when 
it  appears  affirmatively  upon  the  face  of 
the  record  that  the  court  had  acquired  no 
jurisdiction  over  the  person  of  the  defend- 
ant    Whitwell  V.  Barhier,  7  Cal.  68. 

54.  A  judgment  can  be  attacked  in  any 
form  directly  and  collaterally  for  want  of 
jurisdiction,  but  only  by  a  direct  proceed- 
ing against  the  judgment  in  the  court 
which  rendered  it,  or  in  an  appellate  court 
upon  appeal  from  the  judgment,  where 
there  is  an  irregularity  in  procuring  juris- 
diction,    lb,  64. 

55.  Where  the  facts  stated  in  the  com- 
plaint are  proved  on  the  trial  and  found  to 
constitute  a  good  cause  of  action,  the  plaint- 
iff is  entitled  to  judgment  thereupon. 
Orosby  v.  McDemUtt,  7  Cal.  148. 

56.  A  judgment  is  a  debt  of  record, 
and  the  parties  are  judgment  debtor  and 
creditor,  and  it  is  property  subject  to  a 
levy  under  execution.  Adams  v.  Hachetty 
7  Cal.  203. 

57.  A  judgment  is  of  no  force  except 
between  the  parties  and  privies.  Beckett 
V.  Sehver,  7  Cal.  228. 

58.  The  judgment  of  a  court  sitting  as 
a  jury  may  refer  to  the  pleadings  for  the 
facts  found,  provided  the  reference  is  suf- 
ficiently distinct  and  the  facts  are  suffi- 
ciently stated  in  the  pleadings.  McEwen 
V.  Johnson,  7  Cal.  260. 

59.  If  a  judgment  is  pronounced  by  a 
court  having  jurisdiction,  no  matter  how 
irregular  it  may  be,  it  must  stand  until  set 
aside  or  reversed  on  appeal;  but  when 
entered  by  a  mere  ministerial  officer  with- 
out authority  of  law,  it  is  void.  Steams 
V.  Aguirre,  7  Cal.  448. 

60.  Where  two  defendants  are  jointly 
sued  and  service  had  on  both,  the  clerk  of 
the  court  has  no  authority  to  enter  judg- 
ment by  default  agaipst  one,  and  his  act 
in  so  doing  is  illegal  and  void,  and  may 
be  disregarded  or  set  aside.    lb.  449. 
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61.  But  where  the  plaintiff  established 
his  right  to  recover  against  both  defend- 
ants, judgment  should  be  entered  against 
them  afler  setting  aside  the  void  entry  of 
the  clerk.     Ih, 

62.  A  levy  under  execution  on  sufficient 
property  to  satisfy  it,  is  a  satisfaction  of 
the  judgment  People  v.  Chisholm,  8  Cal. 
30. 

63.  A  judgment  rendered  for  use  and 
occupation  should  not  draw  any  interest 
whatever.  Osbom  v.  IfendricksoH,  8  Cal. 
32. 

64.  Where  a  judgment  is  rendered  and 
an  appeal  taken  to  this  court,  the  court 
below  loses  control  over  the  judgment,  and 
an  order  amending  the  judgment  is  erro- 
neous.    Bryan  v.  Berry,  8  Gal.  135. 

65.  The  finding  of  a  court  like  a  special 
verdict  of  a  jury  must  be  taken  in  con- 
nection with  the  pleadings  to  support  the 
judgment.  Smith  v.  Muygridge,  8  Cal. 
445. 

■  66.  In  contemplation  of  the  statute, 
there  is  no  judgment  five  years  afler  its 
entry  in  a  justice's  court;  it  is  extin- 
guished.    White  V.  Clark,  8  Cal.  513. 

67.  A  sale  under  a  void  judgment 
passes  no  title.  If  the  judgment  is  mere- 
ly voidable  the  sale  is  good.  Gray  v. 
Hawes,  8  Cal.  568. 

68.  A  judgment  void  for  want  of  per- 
sonal jurisdiction  is  not  cured  by  the  ap- 
pearance of  the  party  for  the  purpose  of 
vacating  iL     Ih. 

69.  The  presumption  in  favor  of  a  judg- 
ment of  a  court  of  general  jurisdiction  is 
overthrown,  when  the  record  of  the  entire 
case  discloses  a  want  of  jurisdiction.  lb, 
569. 

70.  To  plead  a  former  judgment  in  bar 
it  must  appear  not  only  that  it  was  upon 
the  same  action  but  between  the  same  par- 
ties.    Chase  V.  Swain,  9  Cal.  136. 

71.  Upon  facts  found,  whether  by  re- 
port of  a  referee  or  special  verdict  of  the 
jury,  the  direct  action  of  the  court  must 
be  invoked  before  the  judgment  can  be  en- 
tered, and  the  time  within  which  notice  of 
motion  to  set  aside  the  report  or  verdict 
must  be  given  should  date  from  the  filing 
of  the  report  or  rendition  of  the  verdict. 
Peahody  v.  Phelps,  9  Cal.  224. 

72.  Where  an  action  is  tried  without  a 
jury,  or  the  whole  case  is  referred  to  a 
referee,  judgment  follows  immediately,  as 
a  conclusion  of  law  upon  the  facts  found, 


and  the  time  within  which  the  notice  of 
the  motion  should  be  made  dates  from  the 
entry  of  the  judgment.     Ih. 

73.  Where  the  obligors  in  a  sheriff's 
bond  bind  themselves  jointly  and  sever- 
ally in  specific  sums  designated,  they  may 
all  be  joined  in  the  same  action,  but  separ- 
ate judgments  are  required.  People  v. 
Edwards,  9  Cal.  293. 

74.  A  judgment  cannot  be  impeached 
collaterally  because  entered  prematurely. 
The  remedy  is  by  a  direct  proceeding  in 
the  action.     Alderson  v.  Beli^  9  Cal.  321. 

75.  The  supreme  court  does  not  deem 
it  necessary  to  decide  whether  in  all  cases, 
where  the  judgment  is  based  upon  the 
complaint  which  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  the 
judgment  itself  may  be  treated  as  a  nulli- 
ty.    Reynolds  v.  Harris,  9  Cal.  341. 

76.  Where  parties  claim  under  a  deed 
executed  by  the  sheriff  upon  a  sale  on  ex- 
ecution, they  are  chargeable  with  notice 
of  the  defects  in  the  judgment  upon  which 
the  execution  issued.  Wells  v.  Stouty  9 
Cal.  497. 

77.  The  judgment  in  an  attachment  suit 
need  not  direct  the  sale  of  the  property 
attached,  as  the  law  makes  it  the  duty  of 
the  sheriff  to  sell  it.  Low  v.  Henry^  9 
Cal.  551. 

78.  Where  the  record  shows  that  a  de- 
murrer was  interposed  to  the  complaint^ 
and  was  sustained  by  the  court,  and  after- 
wards during  the  same  term,  a  judgment 
was  rendered  in  favor  of  the  plaintiff,  tiiiB 
court  will  not  presume  that  the  order  sus- 
taining the  demurrer  was  set  aside  before 
judgment  was  rendered.  Seaver  v.  Cay^ 
9  Cal.  565. 

79.  The  failure  of  a  justice  of  the  peace 
to  state  on  his  docket  that  the  summons 
was  returned  served,  will  not  vitiate  the 
judgment  on  appeal.  Denmark  v.  Ue^ 
ing,  10  Cal.  94. 

80.  A  judgment  rendered  in  one  State 
and  upon  which  suit  is  instituted  in  anoth- 
er, is  a  contract  in  the  sense  of  the  consti- 
tution. Scarborough  v.  Dugan,  10  Cal.  308. 

81.  Where  an  execution  on  a  judgment 
for  the  recovery  of  money  is  not  stayed 
by  the  undertaking  on  appeal  required  by 
statute  for  that  purpose,  a  sale  may  be 
made  on  the  execution,  and  the  rights  of 
purchasers  are  in  no  respect  affected  by 
the  subsequent  reversal  of  the  judgment. 
Farmer  v.  Rogers^  10  CaL  335. 
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82.  Where  a  decree  rendered  in  a  suit 
against  a  corporation  contained  a  direction 
for  the  sale  of  the  interests  of  individuals 
not  narties  to  the  suit,  and  from  such  de- 
cree  the  corporation  alone  appealed :  held, 
that  the  corporation  could  not  take  advan- 
tage of  the  error  in  the  decree  in  embrac- 
ing individuals.  Dennis  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  370. 

83.  It  is  not  error  to  render  final  judg- 
ment on  plaintiff's  complaint  without  leave 
to  amend.  G€iUagher  v.  Delaney,  10  Cal. 
410. 

84.  An  execution  must  be  warranted 
\ij  the  judgment.  If  it  exceeds  the  judg- 
ment, it  has  no  validity.  Davis  v.  Hobin- 
vm,  10  CaL  412. 

85.  A  personal  judgment  cannot  be 
given  against  a  partj  not  served  with  pro- 
cess in  an  action  on  a  joint  obligation  of 
several  defendants.  IVeai  v.  Mc  Call,  10 
Qd.512. 

86.  The  provision  of  the  statute  on  in- 
terest which,  authorizes  judgments  to  bear 
the  same  interest  as  the  contracts  on  which 
thej  are  recorded  was  intended  to  be  con- 
fined to  contracts  fixing  the  rate  of  inter- 
est   Eaiin  V.  Reynolds,  10  Cal.  19. 

87.  Where  judgment  obtained  in  differ- 
ent courts  are  to  be  set  off,  the  moving 
party  must  go  into  the  court  in  which  the 
judgment  against  him  stands.     Russell  v. 

Conway,  1 1  Cal.  103. 

88.  Where  there  are  several  counts,  the 
fact  that  by  reason  of  one  of  them  having 
been  imperfectly  stated,  no  judgment 
could  be  rendered  on  that  count,  does  not 
affect  the  right  of  plaintiff  to  take  judg- 
ment on  those  which  are  rightly  stated. 
Hunt  V.  City  of  San  Francisco,  12  Cal. 
259. 

89.  An  action  will  lie  on  a  judgment  or 
decree  obtained  in  one  of  the  district 
courts  of  this  State.  Ames  v.  Hoy,  12 
CaL  19. 

90.  A  judgment  entered  on  the  forfeit- 
ore  of  a  cognizance  is  the  property  of  the 
State,  and  the  legislature  may  release  the 
Bame  in  such  form  and  on  such  conditions 
as  it  thinks  proper  to  prescribe.  People 
V.  Bircham,  12  Cal.  54. 

91.  Where  judgment  was  rendered  by 
confession  in  open  couft,  upon  an  allega- 
tion of  indebtedness  and  appearance  of 
the  parties,  whatever  errors  intervened, 
they  cannot  at  the  instance  of  one  not  a 
party  to  the  judgment  be  invoked  to  set 


aside  or  show  the  judgment  a  nullity. 
Cloudy,  El  Dorado  County,  12  Cal.  133. 

92.  In  an  action  on  a  judgment  obtained 
in  another  State,  where  the  transcript  of 
the  judgment  shows  the  jurisdiction  of  the 
court  on  its  face,  it  is  not  necessary  to 
aver  jurisdiction.  Low  v.  Burrows,  12 
Cal.  188. 

93.  The  reasons  given  by  a  judge  in 

his  findings  are  no  part  of  the  judgment. 

The  point  decided  is  the  thing  fixed  by 

the  judgment.     Burke  v.  Table  Mountain 

Water  Co,,  12  Cal.  409. 

94.  Where  three  persons  are  sued  on  a 
promissory  note  given  by  one  of  the  par- 
ties in  the  name  of  all  as  partners,  and  the 
evidence  fails  to  show  the  partnership,  or 
the  authority  of  the  party  making  the 
note  to  bind  all,  and  one  of  the  parties,  is 
nonsuited  and  judgment  taken  against  the 
other  two :  held,  that  there  is  no  error  in 
such  judgment.  Stoddart  v.  Van  Dyhe^ 
12  Cal.  438. 

95.  An  injunction  will  not  be  sustained 
to  stay  proceedings  under  a  judgment  ob- 
tained by  neglect  of  party  or  counsel, 
where  if  the  neglect  were  excusable,  full 
relief  might  have  been  had  on  motion  in 
the  original  action.  Borland  v.  Thornton, 
12  Cal.  445. 

96.  The  act  of  the  clerk  in  entering  the 
judgment  is  a  mere  ministerial  act.  Me^ 
MiUan  v.  Richards,  12  Cal.  468. 

97.  A  judgment  will  not  be  set  aside, 
on  the  application  of  a  creditor  of  the 
judgment  debtor,  upon  the  ground  that  the 
judgment  was  taken  for  more  than  was 
actually  due  upon  the  note,  when  it  ap- 
pears that  a  mistake  of  a  few  cents  only 
was  made  in  calculating  the  interest  due 
upon  the  note.  Ziel  v.  Dukes,  12  Cal.  482. 

98.  The  board  of  supervisors  of  a  county 
is  a  special  tribunal  with  mixed  powers, 
administrative,  judicial  and  legislative,  and 
jurisdiction  over  roads,  ferries  and  bridges, 
is  given  to  it  by  statute.  Its  judgments 
and  orders  cannot  be  attacked  collaterally, 
any  more  than  the  judgments  of  courts  of 
record.      Wattyh\»  Chancey,  13  Cal.  12. 

99.  A  decision  of  the  court  is  its  judg* 
ment,  the  opinion  is  the  reasons  given  for 
that  judgment.  Houston  v.  Williams,  13 
Cal.  27. 

100.  A  judgment  against  one  on  a  joint 
contract  of  several  bars  the  action  against 
the  others,  even  though  the  latter  were 
dormant  partners  unknown  to  the  plmntiff 
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when  the  original  action  was  brought. 
Brady  v.  Reynolds,  13  Cal.  38. 

101.  Where  there  is  no  question  as  to 
the  proper  judgment  to  be  entered  on  a 
verdict,  the  judgment  should  be  entered 
at  once,  without  waiting  for  a  motion  for 
new  trial.  Hutchinson  v.  Bours,  13  Cal. 
51. 

102.  A  suspension  of  all  proceedings 
under  the  judgment  fullj  protects  the  los- 
ing party  from  all  loss  or  injury*  if  from 
any  cause  the  verdict  be  set  aside  or  the 
judgment  vacated.     lb. 

108.  A  judgment  in  pursuance  of  the 
verdict  is  the  act  of  the  law  upon  record 
facts,  and  follows,  as  a  matter  of  course, 
unless  the  court  intervene  to  prevent  it.  lb, 

104.  A  decree  fairly  entered  by  con- 
sent of  an  attorney  is  as  binding  upon  his 
client  as  a  decree  entered  after  resistance. 
Holmes  v.  Boyers,  13  Cal.  200. 

105.  If  an  attorney  assent  to  the  decree, 
the  assent  need  not  be  made  in  open  court 
by  words  spoken  by  the  attorney.  It 
might  have  been  made  by  stipulation  out 
of  court ;  for  it  is  the  fact  that  is  effectual, 
not  the  mere  mode  of  authentication  to  the 
court     lb.  201. 

106.  When  a  decree  is  made  by  con- 
sent of  the  attorney,  it  is  no  ground  of 
error  that  the  decree  embraces  land  not  in 
the  complaint,  and  even  if  error,  the  rem- 
edy is  appeal.     lb.  203. 

107.  An  appeal  lies  from  an  order  set- 
ting aside  a  final  decree  in  equity,  and 
granting  a  rehearing.  Riddle  v.  Baker, 
13  Cal.  301. 

108.  To  obtain  the  aid  of  chancery  to 
vacate  a  judgment,  a  party  must  show  that 
he  has  exhausted  all  proper  diligence  to 
defend  in  the  suit  in  which  judgment  was 
rendered.     lb,  304. 

109.  If  a  party  enters  judgment  for  too 
much,  or  before  the  whole  amount  is  due, 
it  is  not  conclusive,  but  only  prima  facie 
evidence  of  fraud  to  avoid  the  judgment. 
Patrick  v.  Montader,  13  Cal.  442 ;  over- 
ruling Taaffe  v.  Josephson,  7  Cal.  356. 

110.  A  purchaser  of  land,  subsequent 
to  a  suit  brought  against  his  vendors  to 
quiet  title,  and  to  a  notice  of  lis  pendens 
filed  in  the  county  recorder's  office,  is  a 
mere  volunteer  who  takes  subject  to  any 
decree  in  the  suit  Greyory  v.  Haynes, 
13  Cal.  494. 

111.  Equity  has  jurisdiction  to  vacate 
a  judgment  fraudulently  altered,  so  as  to 


include  a  defendant  not  served  with  pro- 
cess, and  not  originally  included  in  the 
judgment     Chester  y,M%llery  13  Cal.  560. 

112.  An  alteration  of  a  judgment  by 
the  court,  without  notice,  so  as  to  include  a 
party  not  served  with  process,  if  not  void, 
is  voidable  at  the  election  of  the  party. 
lb.  561. 

113.  Where  a  man  is  sued  by  a  ficti- 
tious name,  and  the  return  of  the  sheriff 
on  the  summons  shows  service  on  defend- 
ant, by  his  proper  name,  as  John  Doe, 
alias  Westfall,  a  default  being  entered, 
judgment  may  be  rendered  against  the 
defendant  in  his  true  name  Westfall, 
without  proof  that  Doe  and  Westfall  are 
the  same.     Curtis  v.  Herrick,  14  Cal.  120« 

114.  A  decree  of  the  probate  court, 
ordering  a  claim  to  be  paid,  rendered  on 
petition  of  the  administrator  and  without 
objection  by  him,  is  final  and  conclusive 
and  cannot  be  assailed  collaterally,  nor 
directly,  on  the  ground  that  it  was  ren- 
dered on  insufficient  evidence.  Estate  of 
Cook,  14  Cal.  130. 

115.  A  defendant  having  no  defense  to 
an  action,  cannot  go  into  equity  and  en- 
join a  judgment  by  defiuilt,  on  the  ground 
that  the  sheriff's  return  of  service  on  him 
is  false,  and  that  in  fact  he  had  no  notice 
of  the  proceeding.  Greyory  v.  Fordy  14 
Cal.  141. 

116.  The  court  in  which  a  void  judg- 
ment is  rendered  can,  on  motion,  at  any 
time  arrest  all  process  issued  by  its  clerk 
thereon.  Chipman  v.  Botpman,  14  GaL 
158. 

117.  A  discharge  in  insolvency  of  a 
debt  is  equally  a  discharge  of  a  judgment 
on  that  debt  and  the  costs,  rendered  be- 
tween the  time  of  filing  the  petition  and 
schedule  and  the  time  of  final  discharge. 
Imlayy,  Carpentier,  14  Cal.  175. 

118.  Where  on  "a  verdict  for  the  fuU 
sum  claimed  with  interest  and  costs  "  judg- 
ment is  rendered  for  a  sum  equal  to  the 
principal  with  interest  at  ten  per  cent  per 
annum  from  the  time  the  money  was  due, 
the  judgment  itself  to  draw  like  interest 
until  paid,  it  is  error.  Macoleta  v.  Packard, 
14  Cal.  179. 

119.  Where  a  party  moves  for  a  new 
trial  and  fails,  he  can  not  on  the  same  facts 
go  into  equity  to  enjoin  the  judgment  ren- 
dered.    CoUins  V.  Butler,  14  Cal.  228. 

120.  Where  two  persons  sue,  as  part- 
ners in  possession,  for  a  trespass  on  firm 
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property,  the  judgment  in  their  favor  is 
film  assets.  The  fact  of  joint  title  as 
partners  to  the  damages  is  in  issue  and 
adjudicated,     lb.  229. 

121.  A  redemptioner  is  not  required  to 
pay  interest  on  the  whole  judgment  of  the 
purchaser,  hut  only  on  the  excess  over  and 
above  the  bid.  McMiUan  v.  Vischer,  14 
CaL241. 

122.  In  a  chancery  case,  where  all  the 
proofs  are  in,  and  the  case  fully  before 
the  lower,  and  the  appellate  court,  the 
judgment  of  the  latter  is  conclusive  where 
it  passes  upon  the  merits  of  the  contro- 
versy ;  and  dn  the  reversal  of  the  decree 
below,  that  court  can  take  no  further  pro- 
ceedings unless  authorized  by  the  appel- 
late court,  except  such  as  are  necessary  to 
give  effect  to  its  judgment;  the  whole 
matter  is  res  adjudicata.  Soule  v.  Dawes, 
14  Cal.  249. 

123.  Where  a  submission  to  arbitration 
is  made  an  order  of  court,  under  the  code 
the  clerk  may  enter  judgment  on  the 
award,  in  due  time,  without  any  further 
order  of  court  CarsUy  v.  Lindsay,  14 
Cal.  395;  overruling  Heslep  v.  Oiiy  of 
San  Francisco,  4  Cal.  4. 

124.  Where  on  a  suit  against  defend- 
ants as  members  of  a  company  one  pleads 
he  was  not  a  member  and  the  court  finds 
he  was,  the  finding  supports  a  judgment 
for  plaintiff.  Parke  v.  Hinds,  14  Cal. 
417. 

125.  After  a  judgment  has  been  render- 
ed by  the  supreme  court,  a  material  modi- 
fication of  such  judgment  should  not  be 
made  upon  a  petition  for  rehearing ;  the 
rehearing  should  be  first  granted.  Clark 
V.  Bayreau,  14  Cal.  637. 

126.  Plaintiff  in  execution,  afler  assign- 
ing his  judgment,  pretended  falsely  and 
fraudulently  to  be  the  owner  of  it,  and  so 
pretending  made  a  contract  to  discharge 
the  judgment  by  taking  the  note  of  third 
persons  not  negotiable  in  the  mercantile 
sense  in  payment;  the  makers  of  the  note 
agreed  to  this  under  the  supposition  in- 
duced by  him  that  he  was  Uie  owner: 
held,  that  the  makers  of  the  note,  on  dis- 
covering that  the  plaintiff  was  not  the 
owner  of  the  judgment,  properly  refused 
to  pay  the  note  even  to  assignees  before 
maturity  thereof.  Mitchell  v.  Hackett,  14 
GaL665. 

127.  On  motion  for  new  trial  it  is  irregu- 
lar for  the  court  to  reverse  its  first  judg- 


ment and  render  a  contrary  one  without 
hearing  or  notice,     lb,  667. 

128.  Where  the  court  has  jurisdiction 
of  the  question  and  the  parties,  its  judg- 
ment, whether  legal  or  illegal,  proper  or 
improper,  is  valid  and  binding  until  re- 
versed or  set  aside.  Reynolds  v.  Harris^ 
14  Cal.  678. 

129.  Where  a  party  to  a  judgment  has 
obtained  any  advnntage  through  the  judg- 
ment he  must  restore  that  advantage  to 
the  other  party,  if  the  judgment  be  after- 
ward reversed,     lb,  679. 

130.  If  on  sale  under  judgment  the 
plaintiff  and  his  assignee  buys  in  the  prop-  ' 
ei*ty  he  must  restore  it  to  the  defendant 
on  reversal  of  the  judgment ;  otherwise  as 
to  a  stranger,  a  bona  fide  purchaser  with- 
out notice.     Ib» 

131.  The  jury  having  found  plaintiff 
entitled  to  the  use  of  so  much  of  the  water 
flowing  in  the  sti*eam  as  would  run  in  a 
ditch  of  a  certain  capacity,  a  judgment 
was  entered,  following  the  verdict :  held, 
that  the  judgment  is  not  erroneous  as  not 
distinguishing  between  the  water  ordinari- 
ly flowing  in  the  stream  and  the  water 
from  foreign  sources  emptied  in  by  de- 
fendants. The  law  regulates  the  rights  of 
the  parties  in  this  respect,  and  the  judg- 
ment must  be  construed  with  reference  to 
such  law.  Burnett  v.  Whitesides,  15  Cal. 
37. 

132.  In  suit  against  several  defendants 
known  as  "Table  Mountain  Waler  Co.," 
for  possession  of  a  ditch,  the  verdict  was 
"  We  find  for  the  plaintiff  and  against  L.," 
one  of  the  defendants.  Judgment  was: 
entered  that  defendant  surrender  posses- 
sion of  the  ditch  to  plaintiff,  and  that 
plaintiff  recover  of  L.,  "  one  of  said  de- 
fendants, the  sum  of  —  his  costs,"  etc. : 
held,  that  there  is  no  error  in  the  judgment, 
that  it  must  be  construed  by  the  verdict, 
which  is  confined  to  plaintiff  and  L.  Tre<U 
V.  Lafarge,  15  Cal.  41. 

133.  Injury  is  presumed  from  evidence 
erroneously  admitted,  and  the  adverse 
party  must  show  clearly  that  no  injury  ac- 
crued, or  the  judgment  cannot  stand. 
Grimes  v.  Fall,  15  Cal.  65. 

134.  Plaintiff  sues  the  sheriff  for  seizing 
certain  chattels  claimed  by  plaintiff.  De- 
fendant justifies  under  a  writ  of  attach- 
ment in  the  suit  of  F.  v.  C,  and  also  under 
an  execution  issued  upon  a  judgment  had 
in  that  suit,  setting  up  that  plaintiff  daiis 
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ed  the  chattels  by  purchase  from  C,  and 
that  such  purchase  was  fraudulent  as  to 
F.,  a  creditor  of  C.  After  the  evidence 
on  both  sides  was  closed,  the  court,  on  mo- 
tion of  plaintiff,  struck  out  the  attachment 
proceedings,  judgment  and  execution,  and 
all  evidence  justifying  thereunder,  on  the 
ground  that  defendant  had  not  proved  all 
of  the  debt  upon  which  the  attachment  is- 
sued :  held,  that  this  was  error ;  that,  had 
no  debt  been  proved,  the  judgment  and 
execution  being  introduced,  with  an  offer 
to  show  a  levy  and  sale  thereunder,  were 
enough,  if  not  to  justify  the  first  seizure 
under  the  attachment,  at  least  to  diminish 
the  damages,  by  showing  that  the  prop- 
erty was  appropriated  by  law  to  the  proper 
purpose,  to  wit:  paying  C.'s  debt,  if  it 
really  were  his  property,  or  subject,  as  his, 
to  the  process  because  of  the  fraud.  Walker 
V.  Woods,  15  Cal.  68. 

135.  But  even  if  any  proof  aliunde  of 
C.'s  indebtedness  were  required,  when  the 
attachment  papers,  affidavit,  undertaking, 
etc.,  were  regular  on  their  face,  the  judg- 
ment was  prima  facie  sufficient  to  admit 
the  attachment  papers  in  proof.     lb.  69. 

136.  If,  in  justification  by  the  sheriff  un- 
der such  attachment,  judgment  and  execu- 
tion, it  be  necessary  to  aver  in  the  answer 
that  the  writs  of  attachment  and  execu- 
tion were  returned  executed  by  the  sheriff, 
still  the  omission  of  this  averment,  though 
it  might  have  been  ground  of  demurrer, 
was  no  ground  for  rejecting  all  evidence 
under  such  justification.  Plaintiff  here 
cannot  dispute  the  regularity  of  the  pro- 
ceedings in  such  attachment,  unless  they 
were  void  on  their  face.  Defendant 
could  show  his  attachment  proceedings, 
the  judgment,  execution  and  levy,  and 
then  that  the  sale  by  C.  to  plaintiff  was 
fraudulent.  No  proof  of  the  indebtedness 
of  C.  to  F.  was  necessary,  after  showing 
the  affidavit,  undertaking  and  attachment ; 
and  no  irregularities — in  justifying  sure- 
ties and  the  like — could  be  availed  of  by 
the  plaintiff.     lb.  70. 

137.  The  recital  in  the  docket  of  a  jus- 
tice, who  had  rendered  judgment,  that  the 
summons  was  "  returned  duly  served,"  is 
of  no  weight  to  prove  proper  service  of 
the  summons.  The  return  of  the  officer 
is  as  much  a  part  of  the  record  as  the 
docket  itself,  and  if  the  return  fail  to  show 
sufficient  service,  the  recital,  being  based 
on  the  return  alone,  amounts  to  nothing 


more  than  the  opinion  of  the  justice,  and 
cannot  be  relied  on  to  give  validity  to  the 
judgment  Lowe  v.  Alexander,  15  CaL 
300. 

138.  Such  a  recital  embraces  no  ques- 
tion of  fact,  and  does  not,  therefore,  raise 
the  question  whether  the  decision  of  an 
inferior  court,  establishing  the  existence 
of  a  fact  essential  to  its  jurisdiction,  can  be 
attacked  in  a  collateral  proceeding,  upon 
which  point  this  court  expresses  no  opin- 
ion,    lb. 

139.  The  record  of  the  proceedings  in 
a  justice's  court,  in  which  judgment  was 
rendered,  must  affirmatively  show  that  the 
suit  was  brought  in  the  proper  township, 
or  the  proceedings  are  coram  non  judioe 
and  void;  and  the  failure  of  defendant, 
after  summons  served,  to  appear  and  ob- 
ject that  suit  was  brought  in  the  wrong 
township,  is  no  waiver  of  the  objection. 
lb.  300. 

140.  Where  the  record  shows  that  suit 
was  brought  in  township  No.  4,  Sierra 
county,  that  the  summons  was  served,  by 
the  constable  of  that  township,  in  town- 
ship No.  3,  and  it  nowhere  appears  either 
that  the  defendant  was  a  resident  of  town- 
ship No.  4,  or  a  nonresident  of  the  county, 
or  that  the  suit  was  within  any  of  the 
other  exceptions  of  the  statute,  die  judg- 
ment rendered  is  void,  and  not  admissible 
as  evidence  of  title  upon  a  sale  made  there- 
under. A  constable  has  no  power  to  exe- 
cute process  out  of  his  township.*  Lowe 
V.  Alexander,  15  Cal.  301  ;  Fct^g  v. 
Clements,  16  Cal.  392. 

141.  In  suit  against  husband  and  wife 
for  services  rendered  by  plaintiff  to  the 
wife  before  her  marriage,  judgment  may 
be  entered  against  both  defendants,  with  a 
direction  that  it  be  enforced  only  against 
the  separate  property  of  the  wife,  and  the 
common  property  of  both.  Van  Maren  v. 
Johnson,  15  Cal.  311. 

142.  The  separate  property  of  the  wife 
and  the  common  property  of  both  husband 
and  wife  are  equally  liable  for  the  debts 
of  the  wife  contracted  previous  to  her  mar- 
riage, and  judgments  recovered  for  sudi 
debts  may  be  enforced  against  either  class 
or  both  classes  of  property  indiscriminate- 
ly,    lb.  313. 


*Th«  act  of  Febrnary,  1861,  empowers  ooastaUea  to 
serve  process  in  any  township  in  the  coonty  in  which  thajr 
are  elected. 
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143.  Dismiseal  of  an  appeal  in  the  au- 
preme  court  for  want  of  prosecution,  in 
aoeordance  with  the  rules  of  the  court, 
operates  as  an  affirmance  of  the  judgment 
below,  within  the  statute  relative  to  under- 
takings on  appeal,  unless  the  order  of  dis- 
missdl  be  vacated  during  the  term.  Karth 
▼.  Ldght^  15  Cal.  326;  Chamberlain  v. 
Reedy  16  Cal.  207. 

144.  The  cases  in  which  dismissal  of  an 
appeal  will  not  operate  as  a  bar  to  a  sec- 
ond appeal,  and  hence  not  as  an  affirm- 
ance of  the  judgment  below,  are  those 
where  the  dismissal  has  been  made  upon 
flome  technical  defect  in  the  notice  of  ap- 
peal, or  the  undertaking,  or  the  like.  The 
bar  operates  where  the  dismissal  is  for 
want  of  prosecution,  and  the  order  is  not 
vacated  during  the  term,  or  the  dismissal 
is  on  its  merits.  Karth  v.  Lighty  15  Cal. 
326;    Chamberlain  v.  Reedy  16  Cal.  207. 

145.  Plaintiff  has  judgment  against  de- 
fendant for  six  hundred  dollars.  Defendant 
has  judgment  in  the  same  court,  but  in  a 
different  action,  against  plaintiff  for  one 
hundred  and  ten  dollars,  costs.  Plaintiff 
moves  to  setoff  defendant's  judgment,  and 
applv  the  same  as  a  credit  upon  plaintiff's 
judgment.  Motion  denied.  Plaintiff  ap- 
peals from  the  order  denying  the  motion : 
held,  that  the  supreme  court  has  no  juris- 
diction— the  judgment  sought  to  be  set  off 
being  for  less  than  two  hundred  dollars. 
CrandeUlx.  Bien,  15  Cal.  408. 

146.  R.  &  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one 
filed  October  30th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant, 
v.  In  1855,  R.  &  Co.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens 
did  not  fall  due  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the 
Act  of  1855  permitted  such  extension  of 
credit  with  safety.  Discovering  that  such 
act  in  this  respect  did  not  apply  to  exist- 
ing liens,  R.  &  Co.,  November  16th,  1855, 
brought  suit  on  the  liens,  obtained  judg- 
ment, sold  the  property,  bought  it  in  and 
received  a  Sheriff's  deed.  Plaintiff,  as 
mortgagee  of  the  property  subsequent  to 
the  Mens,  obtained  judgment,  sold  the 
property,  bought  it  in,  received  a  sheriff's 
deed,  and  now  files  his  bill  to  set  aside  R. 
&  Co.'8  judgment  and  sale  on  the  ground 
of  fraud :  held,  that  R.  &  Co.  and  Y.  had 
a  right  to  rescind  the  arrangement  made 
to  extend  the  lien,  such  extension  having 


been  made  under  misapprehension,  the 
debt  being  legal  and  just,  and  plaintiff 
having  acquired  no  rights  which  it  would 
be  inequitable  to  disturb ;  that  such  rescis- 
sion is  no  evidence  of  fraud.  Gamble  v. 
Volly  15  Cal.  510. 

147.  The  fact  that  judgment  on  the 
liens  in  this  case  included  a  charge  of  in- 
terest at  two  per  cent,  given  on  a  prior 
extension  of  the  lien,  which  interest  is 
over  and  above  the  original  contract  price 
for  the  articles  for  which  the  lien  was 
claimed,  is  not  of  itself  conclusive  proof  of 
fraud  in  the  judgment,  but  such  interest 
cannot  be  charged  on  the  premises  as 
against  plaintiff.     Jb. 

148.  As  subsequent  mortgagee,  plaintiff 
would  have  a  right,  in  a  proper  case,  to 
redeem  the  premises  from  the  sale  under 
the  judgment  on  the  liens,  by  paying  the 
money  justly  due,  interest,  costs,  etc. —  he 
not  having  been  party  to  Uie  suit  by  the 
lien-holder.     Jb. 

149.  Plaintiffs  here  cannot  object 'that 
the  premises  are  not  so  described  in  the 
liens  as  to  pass  title  under  such  sale.  If 
from  insufficient  description  R.  &  Co.  got 
no  title,  plaintiffs  have  their  remedy  in 
ejectment.     Jb. 

150.  In  this  case,  the  only  ground  for 
the  interposition  of  equity  being  fraud,  and 
this  being  ignored  by  the  findings,  the  bill 
is  dismissed ;  but  the  decree  will  be  con- 
fined to  the  disposition  of  the  fraud  alone, 
leaving  plaintiff  at  liberty  to  pursue  his 
remedy  in  ejectment,  if  he  have  any, 
without  prejudice  from  this  decree.  Jb. 

151.  Mrs.  L.,  defendant,  when  a  femme 
sole,  contracted  a  debt  upon  which  judg- 
ment by  default  was  recovered  against 
her,  and  an  appeal  taken  in  her  name  to 
the  supreme  court,  where  the  judgment 
was  affirmed.  Subsequently,  judgment 
was  obtained  against  plaintiff  here,  as 
surety  on  her  appeal  bond.  This  judg« 
ment  he  paid,  by  giving  his  note  in  full 
satisfaction.  He  now  sues  Mre.  L.  for  the 
sum  so  paid :  held,  that  she  cannot  defend 
on  the  ground  that  the  paper  on  which 
the  first  suit  against  her  was  brought  ex- 
pressed no  consideration,  and  that  the 
complaint  therein  averred  none,  and  that 
hence  no  demand  is  shown  against  her — 
the  judgment  of  the  supreme  court,  being 
conclusive  so  long  as  it  stands,  cannot  be 
attacked  collaterally  on  the  ground  that 
parties  to  it  did  not  prosecute  the  appeal, 
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but  must  be  set  aside,  if  at  all,  by  a  direct 
proceeding  impeaching  it  for  fraud.  Bos- 
tic  V.  Lovey  16  Cal.  72. 

152.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  affairs  of  the  corporation, 
the  decree,  afler  a  full  hearing  on  the 
merits,  was  in  accordance  with  the  prayer, 
and  also  appointed  a  receiver  to  take  charge 
of  the  property  of  the  corporation,  until  the 
further  oi'der  of  the  court ;  collect  money 
due  or  to  become  due  it;  sell  certain 
stock,  and  pay  certain  proceeds  in  accord- 
ance with  the  decree,  etc :  held,  that  this 
provision  in  the  decree  does  not  destroy  its 
effect  as  a  final  decree,  and  that  an  appeal 
lies  therefrom.  Neall  v.  HiU,  16  Cal.  148. 

153.  Where  the  court  makes  an  order 
requiring  plaintiff  to  appear  at  a  certain 
time,  and  show  cause  why  a  judgment  in 
his  favor  should  not  be  set  aside,  and  it 
does  not  appear  that  a  copy  of  the  order 
was  served  on  plaintiff  or  his  attorney,  or 
that  any  notice  was  given  of  the  time  at 
which  the  matter  was  to  be  heard,  it  is 
error  for  the  court  to  set  aside  the  judg- 
ment, and  its  order  to  that  effect  will  be 
reversed  on  appeal.  Vcdiefo  v.  Green^  16 
Cal.  161. 

154.  In  suit  in  the  district  court,  on  a 
bond  given  in  the  court  of  sessions  for  the 
appeanuice  there  of  a  party  indicted  for 
misdemeanor — the  court  of  sessions  having 
declared  the  bond  forfeited  for  nonappear- 
ance— the  sureties  cannot  defend  on  the 
ground  that  the  judgment  of  forfeiture  was 
erroneous.  That  judgment  cannot  be  thus 
revised.    People  v.  Wolf,  16  Cal.  385. 

155.  An  action  will  lie  on  a  judgment 
obtained  in  a  justice's  court  in  this  State, 
even  when  the  time  within  which  an  exe- 
cution could  be  issued  on  such  judgment 
has  expired  ;  and  the  court  may  refuse  to 
permit  the  defendant  from  setting  up  the 
statute  of  limitations  after  he  answers  to 
the  merits.  Stuart  v.  Lander j  16  Cal. 
875. 

156.  A  judgment  is  a  contract  within 
the  sixty-seventh  section  of  the  act  concern- 
ing courts  of  justice  and  judicial  officers. 
Ih. 

157.  In  suit  to  recover  money  due  on  a 
promissory  note,  and  to  establish  a  lien  for 
the  amount  upon  certain  real  estate  pur- 
chased with  money  advanced  by  plaintiff 
to  defendant,  and  for  which  advance  the 


note  was  given,  the  clerk  entered  judg- 
ment by  default  for  the  amount  dT  the 
note.  Plaintiff,  having  exhausted  his 
remedies  on  this  judgment,  by  execution 
and  proceedings  supplementary  thereto 
obtained  from  the  court  a  decree  for  the 
equitable  relief  sought  in  the  compWnt,  to 
wit :  for  a  lien  upon,  and  a  sale  of  the  real 
estate :  held,  that  this  decree  was  coram 
non  judice  and  void — ^assuming  the  judg- 
ment by  the  defendant  to  be  valid.  Sudi 
judgment,  if  valid,  terminated  the  contio- 
versy,  and  whatever  related  to  the  merits 
of  the  case  was  merged  in  the  judgment. 
Kithidge  v.  Stevens,  16  Cal.  382. 

158.  Doubtful  whether  the  clerk  could 
enter  judgment,  in  an  action  of  tUs  nature, 
without  application  to  the  court.  This 
point  reserved.    Ih. 

159.  Courts  of  equity  are  ever  ready  to 
grant  relief  from  sales  made  upon  their 
decrees,  where  there  has  been  irregularity 
in  the  proceedings  rendering  the  title  de- 
fective, as  well  when  the  purchaser  or 
parties  interested  have  been  misled  by  a 
mistake  of  law  as  to  the  operation  of  the 
decree,  as  when  they  have  been  misled  by 
a  mistake  of  fact  as  to  the  condition  of  the 
property,  or  the  estate  sold,  provided  ap- 
plication be  made  to  them  in  suits  in  which 
such  decrees  are  entered,  within  a  reasonar 
ble  time,  and  the  relief  sought  will  not 
operate  to  the  prejudice  of  the  just  rights 
of  others.  Goodenow  v.  JSwer,  16  CaL 
470. 

160.  The  nature  and  extent  of  the  re- 
lief in  such  cases,  are  matters  resting  veiy 
mucl\  in  the  sound  discretion  of  the  court 
As  a  general  rule,  the  purchaser  wiU  be 
released  and  a  resale  ordered,  or  such  new 
or  additional  proceedings  directed  as  may 
obviate  the  objections  arising  from  those 
originally  taken,  when  the  consequences  of 
the  mistake  are  such  that  it  would  be  in- 
equitable, either  to  the  purchaser  or  the 
parties,  to  allow  the  sale  to  stand.  Bat 
when  relief  is  sought  in  one  action  from  a 
purchase  made  upon  a  mistake  of  law  as 
to  the  effect  of  a  decree  rendered  in 
another  action,  it  seems  that  the  ordinary 
rules  as  to  mistakes  of  law  should  apply, 
and  from  such,  courts  of  equity  seldom  re- 
lieve,    lb, 

1 61.  In  this  case  relief  cannot  be  grant- 
ed, as  no  special  circumstances  are  shown, 
and  no  excuse  offered  for  neglecting  to 
apply  for  relief  in  the  original  foreclosure 
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suit.  And  further,  thia  action  is  not 
brought  directly  for  relief  from  the  sale, 
but  for  a  pale  of  the  property,  an  account 
as  incident  to  a  partition  and  distribution 
of  the  proceeds  among  the  owners,  tenants 
in  common  thereof;  and  D.,  the  mortga- 
gor, is  not  made  a  party.     Ih,  471. 

1 62.  The  rights  of  plaintiifs  to  the  pro- 
ceeds arising  from  the  sale  must  be  lim- 
ited by  the  extent  of  the  interest  they  ac- 
quired in  the  premises  under  their  con- 
veyance— that  is,  to  one-third  ;  and  from 
this  one-third  their  proportionate  share  of 
the  costs  and  expenses  of  the  action,  and 
subsequent  proceedings,  must  be  deducted. 
Ih. 

163.  What  is  meant  by  sheriffs'  deeds, 
made  on  sales  under  decrees  in  foreclos- 
ure suit«,  taking  effect  by  relation  from  the 
date  of  the  mortgage,  explained.    lb.  472. 

164.  The  doctrine  of  caveat  emptor 
applies  only  to  sales  made  upon  valid  judg- 
ments ;  and  is  usually  invoked  with  ref- 
erence to  sales  upon  execution  issued 
against  the  general  property  of  a  judgment 
debtor.  In  these  latter  cases,  a  delect  of 
title  is  no  ground  for  interference  with  the 
sale,  or  a  refusal  to  pay  the  price  bid. 
The  purchaser  takes  upon  himself  all  the 
risks  as  to  the  title,^  and  bids  with  full 
knowledge  that  in  any  event  he  only  ac- 
quires such  interest  as  the  debtor  possessed 
at  the  date  of  the  levy  or  the  lien  of  tlie 
judgment ;  and  that  he  may  possibly  ac- 
quire nothing.  Boggs  v.  Hargrave,  IG 
Cal.  564. 

165.  A  somewhat  different  rule  prevails 
in  cases  where  particular  property  is  the 
subject  of  sale,  by  a  specific  adjudication  ; 
as  where  the  interest  of  A  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  valid- 
ity of  a  decree  of  this  character,  the  pres- 
ence of  A  is  essential ;  and  when  present 
the  decree  binds  him  and  is  effectual,  by 
the  sale  it  orders,  to  transfer  his  estate. 
A  valid  decree  in  a  mortgage  case  operates 
upon  such  interest  as  the  mortgagor  pos- 
sessed in  the  property  at  the  execution 
of  the  mortgage.  That  interest  may  not 
constitute  a  valid  title ;  it  may  not,  in  fact, 
be  of  any  value ;  and  the  purchaser  takes 
that  risk.  To  that  extent  the  doctrine  of 
caveat  emptor  applies  even  in  those  cases, 
and  in  all  cases  of  adjudication  upon  spe- 
cific interests,  but  no  further.  The  inter- 
est specifically  subject  to  sale,  whatever  it 
may  be  worth,  a  purchaser  is  entitled  to 
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receive  ;  it  is  for  that  interest  he  makes 
his  bid  and  pays  his  money.     Ih.  505. 
See  Arrest  of  Judgment,  Default. 


n.  Amendment  to  a  Judgment. 

166.  The  defendant  w^as  sued  and  served 
by  the  name  of  George  Mott,  and  judg- 
ment entered  against  him  in  that  name, 
without  notice  to  him,  the  plaintiff,  on  his 
own  motion,  obtained  an  order  from  the 
court  to  amend  the  judgment  by  altering 
the  name  from  George  to  Gordon :  held, 
that  this  was  error.  McNally  v.  Mott,  3 
Cal.  235. 

167.  A  court  may  amend  or  render  a 
judgment  nunc  pro  tunc,  where  the  record 
discloses  that  the  entry  on  the  minutes 
does  not  correctly  give  what  was  the  judg- 
ment of  the  court.  Morrison  v.  Dapman^ 
3  Cal.  257. 

168.  Where  an  amended  decree,  ren- 
dered at  the  same  term  as  the  first  decree, 
is  simply  what  the  original  decree  should 
have  been,  and  does  no  injustice  to  a  party, 
this  court  will  not  disturb  it  on  account  of 
any  alleged  irregularity  not  affecting  the 
merits.     Gronfier  v.  Mintum,  5  Cal.  492. 

169.  When  a  judgment  is  rendered  and 
an  appeal  taken,  the  court  below  loses 
control  over  the  judgment,  and  an  order 
amending  the  judgment  is  erroneous. 
Bryan  v.  Berry ^  8  Cal.  134. 

170.  While  the  term  lasts,  the  court  has 
power  to  amend  the  record.  After  the 
term  has  passed,  the  record  ainuot  be 
amended,  unless  there  is  something  in  the 
record  to  amend  by.  Branger  v.  Cheva" 
Her,  9  Cal.  173. 

171.  It  is  not  admissible,  in  a  collateral 
manner,  to  amend  the  record  of  a  previous 
action.  If  it  c^n  be  amended  at  all,  or  a 
patent  defect  be  cured,  it  must  be  by  di- 
rect proceeding.  McMillan  v.  Reynolds, 
11  Cal.  379. 

172.  The  appellate  court  cannot  amend 
the  record  for  error  shown  by  the  afiida^ 
vit  of  the  judge  who  tried  the  cause. 
Smith  V.  Bra?manj  13  Cal.  115. 


III.  Assignment  of  a  Judgment. 


173.  Where  A  received  an  assignment 
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of  stock  in  a  corporation,  and  the  stock 
was  subsequently  attached  under  a  judg- 
ment against  the  vendor,  and  afterwards 
the  stock  was  regularly  transferred  to  A, 
who  then  obtained  an  assignment  of  the 
judgment  under  which  the  stock  was  at- 
tached :  held,  that  the  assignment  of  the 
judgment  at  once  merged  the  lien  of  the 
higher  right,  and  that  A,  as  regarded  third 
parties,  became  the  absolute  owner  of  the 
stock.  Strout  V.  Natoma  W.  and  M.  Co,j 
8  Cal.  80. 

174.  The  objection  that  the  judgment 
was  assigned  before  filing  the  bill,  is  an- 
swered by  the  fact  that  upon  the  record 
the  assignment  is  admitted  to  have  been 
fraudulent,  and  certainly  the  defendants 
can  claim  nothing  in  a  court  of  equity  by 
reason  of  such  an  assignment.  Russell  v. 
Conway y  11  Cal.  103. 

175.  An  administrator  for  a  foreign  es- 
tate has  the  right  to  assign  for  a  valuable 
consideration  a  judgment  obtained  there 
by  the  intestate  in  his  lifetime,  and  against 
a  person  who  has  since  removed  to  this 
State.     Low  v.  Burrows^  12  Cal.  189. 

176.  The  assignee  of  a  judgment  is  only 
the  holder  of  an  equity,  with  the  right  to 
use  the  judgment  and  the  name  of  the 
plaintiff  to  enforce  it,  and  stands  in  the 
shoes  of  the  assignor  as  to  all  the  defenses 
which  existed  against  the  judgment  be- 
tween the  parties  to  it.  Wright  v.  Levy, 
12  Cal.  2G2. 

177.  Plaintiff  in  execution,  after  assign- 
ing his  ju  Igment,  pretended,  falsely  and 
fmudulently,  to  be  the  owner  of  it,  and  so 
pretending,  made  a  contract  to  discharge 
the  judgment  by  taking  the  note  of  third 
per^sons  not  negotiable,  in  the  mercantile 
sense,  in  payment.  The  makers  of  the 
note  agreed  to  this  under  the  supposition, 
induced  by  him,  that  he  was  the  owner : 
held,  that  the  makers  of  the  note,  on  dis- 
covering that  the  plaintiff  was  not  the 
owner  of  the  judgment,  properly  refused 
to  pay  the  note,  even  to  assignees,  before 
maturity.   Mitchell  v.  Hackett,  1 4  Cal.  665. 

178.  An  assignee  of  a  judgment,  and 
of  the  sheriff's  certificate  of  a  sale  there- 
under, stands  in  the  same  position  as  his 
assignor,  the  plaintiff,  after  the  judgment 
has  been  reversed,  and  the  sale  will  be 
set  aside  and  the  property  restored  to  the 
defendant,  where  no  loss  or  injury  will  be 
done  to  the  assignee.  Reynolds  v.  Har- 
ris, 14  Cal.  681. 


rv.  Evidence  op  a  Judgment. 

179.  A  certificate  of  exemplification  of 
a  judgment  rendered  in  another  State, 
when  attested  by  the  clerk  under  the  seal 
of  the  court,  and  when  the  presiding  judge 
of  the  court  certifies  that  the  attestation  is 
in  due  form  of  law,  is  sufficient  evidence, 
under  the  act  of  congress  of  May  26th, 
1790,  to  sustain  the  action  upon  the  judg- 
ment in  this  State.  Thompson  v.  Man- 
row,  1  Cal.  425. 

180.  A  claim  of  title  by  virtue  of  a 
sheriff's  deed  is  not  suflicient  without  prov- 
ing the  judgment  which  authorized  the 
sale.     Sullivan  v.  Davis,  4  Cal.  292. 

181.  A  judgment  at  common  law  is  not 
evidence  in  an  action  against  an  heir. 
Beckett  V.  Selover,  7  Cal.  228. 

182.  The  record  of  a  judgment  of  an- 
other State,  if  certified  in  conformity  with 
the  act  of  congress,  is  admissible  in  evi- 
dence in  this  State.  Parke  v.  Williams^ 
7  Cal.  249. 

183.  The  judgment  of  a  court  of  com- 
petent jurisdiction  directly  upon  the  points 
is,  as  a  plea,  a  bar,  and  as  evidence,  con- 
clusive between  the  same  parties  upon  the 
same  matter  directly  in  another  court. 
Love  V.  Waltz,  7  Cal.  252. 

184.  Where  a  plaintiff  had  obtained 
judgment  in  another  court  for  a  quarterns 
rent  under  a  lease :  held,  that  in  an  ac- 
tion of  forcibly  entry  for  nonpayment  of 
another  quarter's  rent,  under  the  same 
lease,  between  the  same  parties,  the  plaint- 
iff could  introduce  the  former  judgment  as 
evidence  on  all  the  points  identical  in  the 
two  cases.     lb, 

185.  When  a  judgment  record  is  used 
in  evidence,  it  can  only  be  considered  as 
conclusive  evidence,  where  its  operation  is 
mutual  and  concludes  both  parties.  Da- 
vidson V.  Dallas,  8  Cal.  246. 

186.  In  an  action  for  damages  for  the 
diversion  of  the  water  from  the  plaintiff* 
ditch,  the  defendants  denied  the  diversion, 
and  alleged  that  the  water  used  by  them 
was  used  by  agreement  between  the  Vol- 
cano Water  Company  and  themselves,  and 
came  from  their  reservoir.  On  the  trial 
the  plaintiffs  could  introduce  in  evidence 
the  judgment  wherein  the  right  to  the  use 
of  the  water  had  been  adjudged  between 
the  plaintiffs  and  the  Volcano  Water  Com- 
pany, and  parol  evidence  that  the  water 
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used  was  the  same  in  controversy  in  that 
Boit.     Walsh  V.  Harris,  10  Cal.  892. 

187.  A  judgment  between  the  holder 
and  maker  of  a  note  cannot  be  evidence 
between  the  holder  and  endorser,  or  in  a 
subsequent  suit  between  the  endorser  and 
maker.     Bryant  v.  WairisSy  13  Cal.  87. 

188.  A  record  may  be  admitted  in  evi- 
dence in  favor  of  a  stranger,  against  one 
of  these  parties,  as  containing  a  solemn 
admission  or  judicial  declaration  by  such 
party  in  regard  to  a  certain  fact  Shafter 
V.  Richards,  U  Cal.  126. 

189.  Where  tlje  surety  undertakes  that 
the  principal  shall  pay  any  judgment  to 
be  rendered,  etc,  the  judgment  against  the 
principal  is  conclusive  evidence  against 
the  surety-     Pico  v.  Webster,  14  Cal.  204. 

190.  But  in  case  of  official  bonds,  the 
sureties  undertake  in  general  terms  that 
the  principal  will  perform  his  official  duties, 
and  a  judgment  against  the  officer  in  a  suit 
to  which  they  were  not  parties  is  not  evi- 
dence against  them.     Ih, 

191.  A  judgment  is  always  admissible 
as  evidence  of  its  rendition  when  that  fact 
is  relevant,  but  not  as  proof  to  charge  a 
stranger  directly  by  its  operation.   lb.  207. 

192.  Under  our  system,  the  judgment 
in  ejectment  is  only  conclusive  of  two 
points ;  the  right  of  possession  in  the 
plaintiff,  and  the  occupation  of  the  defend- 
ant at  the  commencement  of  the  suit. 
ToufU  V.  Howell,  14  Cal.  468. 

193.  A  verdict  found  on  any  fact  or 
title  distinctly  put  in  issue  is  conclusive  in 
another  action  between  the  same  parties 
or  their  privies  in  respect  of  the  same 
fact  or  title.     Kidd  v.  Laird,  15  Cal.  182. 

194.  Where  the  record  shows  that  suit 
was  brought  in  township  No.  4,  Sierra 
county ;  that  the  summons  was  served  by 
the  constable  of  that  township  in  township 
No.  3,  and  it  nowhere  appears  either  that 
the  defendant  was  a  resident  of  township 
No.  4,  or  a  nonresident  of  the  county,  or 
that  the  suit  was  within  any  of  the  other 
exceptions  of  the  statute,  the  judgment 
rendered  is  void  and  not  admissible  as 
evidence  of  title  upon  a  sale  made  there- 
under. A  constable  has  no  power  to  issue 
process  out  of  his  township.*  Ixno  v.  Al- 
exander, 15  Cal.  301 ;  Fagg  v.  Clements, 
16  Cal.  392. 


TIm  ttatiite  oflMl.  p.  S8«  aaUkorlMt  coosUblet  to  terre 
In  their  own  connttot. 


y.  Miscellaneous  Judgments. 
1.    On  Arrest. 

195.  The  judgment  should  state  the 
fraud  affirmatively,  for  fraud  being  the 
gravamen  of  the  arrest,  it  should  be  con- 
clusively found  before  the  debtor  can  be 
imprisoned  or  the  bail  charged.  Matoon 
V.  Eder,  6  Cal.  60 ;  Davis  v.  Robinson,  10 
Cal.  412. 

196.  The  writ  of  arrest  is  only  an  inter- 
mediate remedy  or  process  to  secure  the 
presence  of  the  party  until  final  judgment, 
and  that  the  facts  on  which  it  is  based 
must  be  affirmatively  found,  and  the  fraud 
stated  in  the  judgment,  in  order  to  author- 
ize an  arrest  on  final  process.  Matoon  v. 
Eder,  6  Cal.  61 ;  Davis  v.  Robinson,  10 
Cal.  412. 

197.  A  party  cannot  be  imprisoned  un- 
der a  judgment  in  a  civil  action  for  as- 
sault and  battery.  Ex  parte  Prader,  6 
Cal.  240. 

198.  A  complaint  alleging  that  the  de- 
fendant collected  moneys  as  the  agent  or 
attorney  in  fact  of  the  plaintiff  in  the  al- 
ternative form  is  insufficient  to  sustain  a 
judgment  convicting  the  defendant  of 
fraud.     Porter  v.  Hermann,  8  Cal.  625. 

199.  To  authorize  a  judgment  convict- 
ing the  defendant  of  fraud,  the  facts  upon 
which  the  charge  is  based  must  be  specif- 
ically alleged  in  the  complaint  Davis  v. 
Robinson,  10  Cal.  412. 


2.   On  Demurrer. 

200.  A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  subsequent  action.  It 
is  only  so  when  it  determines  the  merits  of 
the  case.   Robinson  v.  Howard,  5  Cal.  429. 

201.  Where  the  answer  shows  that  the 
demurrer  was  to  the  validity  of  the  con- 
tract which  gave  rise  to  the  claim,  and  this 
averment  is  found  to  be  true  the  judgment 
upon  demurrer  is  a  bar  to  the  suit.     lb. 

202.  When  a  final  judgment  on  demur- 
rer to  the  complaint  sustaining  the  demur- 
rer is  reversed,  the  plaintiff  has  a  right  to 
amend  on  application  to  the  court  below. 
Phelan  v.  supervisors  of  San  Francisco 
County,  9  Cal.  16. 

203.  Where  a  record  dhows  that  a  de- 
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muirer  was  inlerposed  to  the  complaint, 
and  was  sustained  by  the  court,  and  after- 
wards, during  the  same  term,  a  judgment 
was  rendered  in  favor  of  the  plaintiff,  the 
court  will  not  presume  that  the  order  sus- 
taining the  demurrer  was  set  aside  by  the 
court  before  judgment  was  rendered.  Sea- 
very.  Cat/,  9  Cal.  565. 

204.  It  is  error  to  render  final  judgment 
on  demurrer  to  plaintiff's  complaint. 
Where  the  complaint  is  defective  the 
court  should  sustain  the  demurrer,  with 
leave  to  the  plaintiff  to  amend  his  com- 
plaint ;  and  if  the  plaintiff  then  declines, 
judgment  final  should  be  given.  Galla- 
gher  v.  Delaney^  10  Cal.  410. 

205.  Where  a  demurrer  to  a  complaint 
is  overruled,  and  an  application  subse- 
quently made  for  leave  to  file  an  answer, 
tKe  allowance  of  the  application  rests  in 
the  discretion  of  the  court,  subject  to  re- 
view in  case  of  its  arbitrary  or  unreason- 
able exercise.  Thornton  v.  Borland^  12 
Cal.  439. 

206.  If,  after  the  demurrer  to  a  com- 
plaint sustained,  defendant  does  not  offer 
to  amend,  final  judgment  against  him  will 
not  be  disturbed.     Smith  v.  Yreka  Water 
Co.,  14  Cal.  201. 


3.  Against  an  Administrator. 

207.  The  only  effect  of  a  judgment 
against  an  administrator,  upon  any  claim 
for  money,  shall  be  to  establish  the  claim 
in  the  same  manner  as  if  it  had  been  al- 
lowed by  tbe  administrator  and  the  probate 
court.     BelLoc  v.  Rogers,  9  Cal.  127. 

208.  A  judgment  by  default  may  be 
taken  against  an  administrator  as  well  as 
any  other  party.  Chase  v.  Sioain^  9  Cal. 
137 ;  Hentsch  v.  Porter,  10  Cal.  562. 

209.  Under  our  system,  a  judgment 
against  an  administrator  is  little — if  any — 
better  than  an  allowance  by  him,  and  ap- 
proval by  the  probate  judge.  Welh  v. 
Robinson,  13  Cal.  143. 

210.  A  decree  of  the  probate  court,  or- 
dering a  claim  to  be  paid,  rendered  on  the 
petition  of  the  administrator,  and  without 
objection  to  him,  is  final  and  conclusive ; 
and  cannot  be  assailed  collaterally  nor  di- 
rectly on  the  ground  that  it  was  rendered 
on  insufficient  evidence.  Rstate  of  Cook, 
14  Gal.  130. 


4.  In  Ejectment. 

211.  The  plaintiff  in  ejectment  may  sue 
one  or  more  defendants,  and  they  may 
answer  separately  or  demand  separate  ver- 
dicts ;  unless  they  do  so,  however,  they 
will  be  concluded  by  the  general  verdict, 
Winans  v.  Christg,  4  Cal.  80. 

212.  A  party  is  not  bound  by  a  judg- 
ment rendered  in  an  action  of  ejectment, 
where  he  has  not  received  legal  notice  of 
the  action.  Such  judgment  is  not  evi- 
dence against  him  of  paramount  title  in 
the  plaintiff  in  ejectment.  Peahody  v. 
Phelps,  9  Cal.  226. 

213.  It  is  error  to  refuse  in  an  action  of 
ejectment  a  nonsuit  as  to  such  defendants 
as  were  not  in  possession  of  the  premises^ 
at  the  commencement  of  the  action.  Gar- 
ner V.  Marshall,  9  Cal.  270. 

214.  In  an  action  of  ejectment  to  re- 
cover possession  of  a  large  tract  of  land, 
where  the  defendant  failed  to  appear,  and 
the  case  was  submitted  to  the  court,  who 
found  that  plaintiff  had  title  to  the  whole 
tract,  and  that  the  defendant  was  in  pos- 
session of  a  part,  sixty  or  seventy  acres 
of  the  tract,  without  right:  held,  that  it 
was  proper  for  the  court  to  enter  judgment 
for  the  plaintiff  for  the  possession  of  the 
whole  tract.      Vallejo  v.  Fay^  10  Cal.  S78. 

215.  The  decrees  of  the  board  of  land 
commissioners  and  of  the  district  court 
are  admissible  in  evidence  in  ejectment, 
and  conclusive  against  the  government, 
and  against  those  holding  by  its  license  or 
permission.  Gregory  v.  McPherson^  13 
Cal.  574. 

216.  Where  in  ejectment  against  sev- 
eral defendants,  the  judgment  for  damages 
is  several  instead  of  joint,  the  damages 
may  be  remitted,  and  the  judgments  for 
the  land  stand.  Curtis  v.  Herrick,  14 
Cal.  120. 

217.  Under  our  system,  the  judgment 
is  only  conclusive  of  two  points :  the  right 
of  possession  in  the  plaintiff  and  the  oc- 
cupation of  the  defendant  at  the  com- 
mencement of  the  suit.  Tount  v.  HowdL, 
14  Cal.  468. 

218.  In  ejectment  upon  a  disclaimer  of 
possession  or  interest  in  the  property,  a 
judgment  for  plaintiff  cannot  be  entered. 
When  such  disclaimer  is  relied  upon,  the 
only  proper  judgment  is  one  of  nonsuit. 
No%  V.  Cardy  14  Cal-  609. 
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219.  After  judgment  by  default  in  eject- 
ment, a  jury  trial  cannot  be  awarded,  there 
being  no  issue.  Smith  v.  BiUett,  15  Cal. 
26. 

220.  Where  an  amended  complaint  in 
ejectment  sets  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judgment 
by  default  is  regularly  entered,  the  judg- 
ment is  valid.     lb. 

221.  If  the  defendant  interposes  no  ob- 
stacle to  trying  the  case  on  such  subse- 
quently acquired  title,  he  cannot  object 
after  judgment.     lb, 

222.  In  ejectment,  the  verdict  may  be 
joint  {^inst  ^everal  defendants,  without 
specifying  their  respective  lots  in  a  whole 
tract,  where  they  file  a  joint  answer,  which 
contains  no  averment  as  to  the  particular 
portion  of  land  occupied  by  each,  no  proof 
being  offered  on  the  point,  no  damage  be- 
ing claimed,  and  defendants  being  in  pos- 
session.   McGarvey  V.  Little,  15  Cal.  31. 

223.  Where  the  complaint  in  ejectment 
avers  the  ownership  and  right  of  plaintiff 
and  the  possession  and  withholding  by  de- 
fendant in  general  terms,  without  stating 
any  time  when  plaintiff's  title  accrued  or 
existed,  and  without  making  any  allega- 
tion as  to  damages  for  rents  and  profits, 
but  simply  praying  judgment  therefor  in  a 
given  sum,  and  the  complaint  is  demurred 
to  as  not  stating  facts  sufircient,  and  a  gen- 
eral judgment  for  possession,  and  $2250 
damages  is  given :  held,  that  damages  can- 
not be  recovered  for  any  period  preceding 
the  commencement  of  the  action ;  but  that 
this  point,  to  wit :  that  the  complaint  does 
not  support  the  judgment  for  damages, 
cannot  be  raised  for  the  first  time  on  peti- 
tion for  rehearing  in  the  supreme  court — 
the  defendant  on  the  first  hearing  in  this 
court  having  put  his  objection  to  the  gen- 
eral judgment  for  damages  on  the  ground 
of  error  in  the  charge  of  the  court  below 
to  the  jury,  and  of  error  in  the  admission 
©f  evidence  as  to  the  rents  and  profits ; 
the  point  of  his  objection  being,  that  a  re- 
covery for  rents  and  profits  beyond  three 
years  was  barred  by  the  statute,  and  this 
eourt  having  decided  against  him  as  the 
point  was  not  properly  presented  by  the 
record.    Payne  v.  Treadwell,  1 6  Cal.  247. 

224-  Failure  of  defendant  in  ejectment 
to  appear  when  the  cause  is  called  for  tri- 
al— an  answer  being  in — ^authorizes  the 
court  to  try  it  without  a  jury.  Doll  v.  Fel- 
ler, IQ  Cal.  433. 


225.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession,  but  not  for  damages,  the  judg- 
ment being  for  possession  and  damages 
was  affirmed  in  the  supreme  court,  upon 
respondent  remitting  the  damages  and 
paying  the  costs  of  appeal.     lb.  434. 


5.  Against  an  absent  Defendant. 
a.  By  publication. 

226.  A  judgment  obtained  by  publica- 
tion of  summons  against  a  defendant  out 
of  the  State  in  which  the  judgment  is  ren- 
dered, though  it  may  be  enforced  against 
his  property  in  that  State,  has  no  binding 
force  in  personam,  and  is  a  mere  nullity 
when  attempted  to  be  enforced  in  another 
State.     Kane  v.  Cook,  8  Cal.  455. 

227.  Under  the  code,  after  the  expira- 
tion of  six  months,  if  the  absent  defendant 
fails  to  deny  the  allegations  of  the  com- 
plaint, he  is  held  to  admit  them  as  true, 
and  cannot  afterwards  show  their  falsity. 
Ware  v.  Robinson,  9  Cal.  111. 

228.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant ;  that  defend- 
ant cannot  after  due  diligence  be  found  in 
the  State  ;  that  he  was  beyond  the  limits 
of  the  State ;  that  summons  has  been  is- 
sued, but  the  sheriff  cannot  find  him ;  that 
defendant's  residence  is  in  the  county 
where  the  summons  was  issued,  and  that 
defendant  still  has  a  family  residing  in  said 
county ;  is  insufficient  to  authorize  the 
publication  of  the  summons  for  only  thirty 
days ;  it  must  be  for  three  months.  Jordan 
V.  GiUin,  12  Cal.  102. 

229.  An  aflSdavit  for  an  order  of  publi- 
cation of  the  summons  upon  the  ground  of 
the  absence  of  the  defendant  from  the 
State  is  insufficient^  if  it  does  not  show  that 
the  defendant  had  left  the  State,  or  that 
any  diligence  had  been  used  to  ascertain 
his  whereabouts  beyond  inquiring  of  a 
single  individual ;  where  there  is  no  pre- 
tense that  he  concealed  himself  to  avoid 
service.     Swain  v.  Chase,  12  Cal.  285. 


b.     Bt/  appointment  of  an  Attorney. 
230.  The  provision  of  the  code  author- 


646 


JUDGMENT. 


Against  an  absent  Defendant. — On  Foredosore. 


izing  a  judgment  personal  and  final  against 
an  absent  defendant,  for  whom  the  court 
has  appointed  an  attorney  with  privilege 
to  the  defendant  to  come  in  and  deny  in 
six  months,  is  not  in  violation  of  the  con- 
stitution of  the  United  States.  Ware  v. 
Hobinson,  9  Cal.  111. 

231.  The  afiidavit  to  authorize  the  ap- 
pointment of  an  attorney  for  an  absent  or 
absconding  debtor  must  show  that  sum- 
mons has  been  issued  and  placed  in  the 
bands  of  the  proper  officer,  and  an  effort 
bad  been  made  to  serve  the  defendant  per- 
sonally.   Jordan  v.  GihUriy  12  Cal.  102. 


6.   On  Foreclosure  of  a  Mortgage. 

232.  Where  a  mortgage  was  given  to 
secure  an  indebtedness  for  which  promis- 
sory notes  were  held,  with  an  understand- 
ing tliat  the  notes  were  to  be  given  up  and 
the  personal  liability  canceled,  on  the  fore- 
closure of  the  mortgage,  the  mortgagee- 
was  held  not  to  be  entitled  to  a  personal 
judgment  for  any  balance  remaining  un- 
paid after  a  sale  of  the  property.  Moore 
V.  Reynolds,  1  Cal.  352. 

233.  The  voluntary  release  of  the  prop- 
erty levied  on,  by  the  plaintiff  in  execu- 
tion, could  not  revive  the  obligation  on  the 
mortgage  given  to  secure  the  judgment 
People  v,  Chtsholm,  8  Cal.  30. 

234.  In  a  foreclosure  suit  judgment  may 
be  rendered  for  the  amount  found  due 
upon  the  personal  obligation  to  secure 
which  the  mortgage  is  executed.  Rollins 
v.  Forbes,  10  Cal.  300;  Rowe  v.  Table 
Mountain  Water  Co,,  10  Cal.  444. 

235.  A  decree  for  the  sale  of  premises 
in  a  suit  to  enforce  a  mechanic*s  lien  has 
the  same  and  no  greater  effect  upon  the 
rights  of  purchasers  and  incumbrancers 
prior  to  the  commencement  of  the  suit 
than  a  similar  decree  would  have  upon  the 
foreclosure  of  a  mortgage.  If  such  pur- 
chasers are  not  made  parties,  they  are  not 
bound  by  the  proceedings,  WTiitneg  v. 
Higgins,  10  Cal.  553, 

236.  In  a  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendants  inter- 
vened, alleging  the  note  and  mortgage  to 
be  fraudulent  as  against  them,  the  inter- 
venors  cannot  prevent  a  judgment  for 
plaintiffs  against  defendants.  They  can 
only  claim  protection  against  the  enforce* 


ment  of  the  judgment  to  their  prejudice. 
Horn  V.  Volcano  Water  Co^  13  Cal.  69. 

237.  Where  plaintiffs  sued  at  law  and 
took  a  judgment — a  bill  in  equity  still 
pending  to  enforce  a  specific  lien  for  the 
same  amount — and  a  distinct  claim  set  up 
to  a  fund,  and  afterwards  prosecuted  to 
judgment,  evidences  no  such  distinct  and 
deliberate  choice  to  risk  the  first  judgment, 
as  to  bar  the  plaintiffs  from  prosecuting 
their  equitable  claim.  WelU  v.  Robinson, 
13  Cal.  142. 

238.  In  this  State  parties  are  at  liberty 
to  adopt,  in  the  foreclosure  of  mortgages, 
the  course  pursued  under  the  old  chancery 
system,  and  take  a  decree  adjudging  the 
amount  due  upon  the  personal  obligation 
of  the  mortgagor,  and  directing  a  sale  fo 
the  premises  and  the  application  of  the 
proceeds  to  its  payment^  and  apply  after 
sale  for  .the  ascertainment  of  any  deficiency 
and  execution  for  the  same ;  or  they  may 
take  a  formal  judgment  for  the  amount 
due  in  the  first  instance.  Rowland  v. 
Lieby,  14  Cal.  157. 

239.  In  a  foreclosure  suit  the  decree 
will  not  apportion  the  debt  among  the 
several  cotenants  of  the  land,  who  acquired 
undivided  interests  therein  at  the  same 
time,  and  subsequent  to  the  execution  of 
the  mortgage.  Perre  v.  Castro,  14  CaL 
531. 

240.  A  decree  binds  the  specific  prem- 
ises mortgaged,  and  the  property  passed 
into  the  hands  of  the  executrix  of  the  hus- 
band's estate  subject  to  its  lien.  CoweU  v. 
Buckelew,  14  Cal.  641. 

241.  At  one  time,  seven  shares  of  stock 
in  a  company  are  pledged  by  defendant  to 
plaintiff  as  security  for  a  note  of  defendant 
then  executed.  At  another  time,  twenty 
more  shares  are  pledged  as  security  for 
another  note  of  defendant  then  executed. 
In  suit  on  the  notes,  and  for  sale  of  the 
stock,  etc.,  the  judgment  was  for  the 
amount  of  the  notes,  and  directed  a  sale 
of  all  the  shares  of  stock,  and  an  applica- 
tion of  the  proceeds  to  the  payment  of  the 
judgment:  held,  that  the  judgment  was 
wrong  so  far  as  it  ordered  a  ^e  of  the  stock 
in  gross,  and  an  application  of  the  pro- 
ceeds to  the  entire  indebtedness.  Mahoney 
V.  Caperton,  15  Cal.  315. 

242.  Under  a  decree  of  foreclosure  and 
sale,  H.  had  come  into  possession  of  the 
mortgaged  premises.  Subsequently,  on 
appeal  to  the  supreme  courty  the  decree 
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was  reversed,  with  direction  that  the  sale 
under  it  be  set  aside,  that  defendants  in 
the  suit  be  restored  to  the  property  sold, 
and  that  the  court  below  should  proceed 
to  dispose  of  the  case  in  pursuiuice  of  the 
principles  of  the  opinion.  The  court  be- 
low, on  filing  the  remtttiur,  entered  a  de- 
cree setting  aside  said  sale,  restoring  de- 
fendants to  possession,  directing  plaintiff 
to  deliver  up  possession ;  awarding  a  writ 
of  restitution  in  case  of  refusal,  vacating 
the  credit  given  on  the  decree  of  fore- 
closure— ^the  plaintiff  having  bought  in  the 
property — and  ordering  an  account  of  the 
rents  and  profits  of  the  premises  while  in 
the  hands  of  H.,  with  an  injunction  pend- 
ing the  account:  held,  that  the  oi'der  by 
the  court  below  for  an  account  of  the  rents 
and  profits  was  right;  that  the  general 
direction  by  this  court  to  the  court  below, 
to  proceed  in  pursuance  of  the  principles 
of  the  opinion  of  this  court,  was  mere 
formality,  neither  giving  authority,  nor 
limiting  the  power  of  the  court  below ; 
that  without  such  directions  that  court 
could  act  only  in  subordination  to  the  prin- 
ciples declared  by  this  court;  that  the 
question  of  rents  and  profits  being  left 
open  by  this  court,  indicated  that  it  was  to 
be  passed  on  by  the  court  below ;  that 
there  is  no  distinction  as  to  the  right  to 
have  the  corpus  of  the  property  restored 
on  reversal  of  the  decree  under  which  it 
was  sold,  and  the  restoring  of  the  rents 
and  profits  received  from  its  use  ;  and  that 
the  restitution  of  both  is  essential  to  making 
the  party  whole.  Maun  v.  Reynolds,  15 
Cal.  470. 

243.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a 
sheriff's  sale  on  a  foreclosure  of  a  mort- 
gage, and  the  judgment  on  which  such 
sale  was  made  is  afterwards  reversed  by 
the  supreme  court,  and  restitution  of  the 
property  is  ordered,  the  court  below  may, 
on  motion,  order  such  party  in  possession 
to  account,  before  a  referee,  for  the  rents 
and  profits  received  by  him — that  is,  for 
the  sales  of  water,  etc.  The  right  to  such 
rents  and  profits  being  clear,  the  court  will 
not,  on  a  mere  question  of  remedy,  com- 
pel a  direct  suit  for  them.     Jb.  471. 

244.  Where,  in  a  foreclosure  suit,  the 
judgment  is  in  the  usual  form — ascertain- 
ing the  amount  due,  directing  a  sale  of 
the  mortgaged  pfcmises,  application  of 
the  proceeds  to  the  payment  of  the  debts, 


providing  for  the  recovery  of  any  defici- 
ency, and  authorizing  execution  for  the 
same — such  judgment  does  not  become  a 
lien  on  the  real  estate  of  the  debtor  from 
the  time  it  is  docketed.  Chapin  v.  Broder, 
16  Cal.  422. 

245.  Section  two  hundred  and  forty-six 
of  the  Practice  Act  authorizes,  in  fore- 
closure suits,  a  personal  judgment  against 
the  mortgagor,  in  addition  to  the  relief 
usually  granted ;  and  such  personal  judg- 
ment, when  docketed,  becomes  a  lien.  But 
the  mere  contingent  provision  for  execu- 
tion, in  case  of  deficiency,  etc.,  does  not 
amount  to  a  personal  judgment,  and  to 
such  provision  no  effect  can  be  given  as  a 
judgment  lien,  until  the  amount  of  the  de- 
ficiency to  be  recovered  has  been  ascer- 
tained and  fixed.     lb. 

246.  The  decree  in  a  forclosure  suit, 
under  the  old  equity  system,  usually  di- 
rected the  mortgagor  to  assert  his  right  by 
payment  of  the  principal  sum  due,  interest 
and  costs,  within  a  designated  period,  or 
be  barred  of  his  equity.  The  decree 
operated  directly  upon  the  property,  and 
its  effect  was  to  restore  the  same,  upon 
payment  to  the  mortgagor;  or  to  vest, 
upon  failure  of  payment,  an  absolute  title 
in  the  mortgagee.  To  give  any  efficacy 
to  the  decree,  it  was  essential  that  the 
owner  of  the  equity  should  be  brought  be- 
fore the  court ;  and  he  was  an  indispensa- 
ble party  to  a  valid  foreclosure.  Goodenow 
V.  lihvery  1 6  Cal.  467. 

247.  The  owner  of  the  mortgaged  prem- 
ises, where  no  power  of  sale  is  embraced 
in  the  mortgage,  cannot,  under  any  circum- 
stances, be  cut  off  from  his  estate,  except 
by  sale  in  pursuance  of  the  decree  of  the 
court.  To  give  validity  to  such  decree, 
the  owner  must  be  before  the  court  when 
it  is  rendered.  No  rights  which  he  pos- 
sesses can  otherwise  be  affected,  and  any 
direction  for  their  sale  would  be  unavailing 
for  any  purpose.     lb,  467. 

248.  A  mortgagor,  when  he  has  not  dis- 
posed of  his  interest,  is  a  necessary  party 
to  a  suit  for  a  foreclosure  and  sale,  under 
our  law,  even  though  no  personal  claim  be 
asserted  against  him.  If  he  has  parted 
with  the  estate,  his  grantee  stands  in  his 
shoes,  and  possesses  the  same  right  to  con 
test  the  lien,  and  to  object  to  the  sale.  And 
if  the  grantee  be  not  made  a  party,  the 
purchaser  under  the  decree  acquires  no 
title.     lb. 
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249.  It  is  only  when  the  owner  of  the 
estate — whether  such  owner  be  the  mort- 
gagor or  his  grantee — has  had  his  day  in 
court,  that  a  valid  decree  can  pass  for  its 
sale.  Under*  such  decree,  the  purchaser 
takes  the  title  which  the  mortgagor  pos- 
sessed, whatever  it  may  have  been,  at  the 
execution  of  the  mortgage.     H. 

250.  D.  and  M.  are  owners  each  of  one 
undivided  one-half  of  certain  real  estate. 
D.  executes  a  mortgage  to  plaintiffs  upon 
his  undivided  half,  which  was  recorded  on 
the  same  day.  Subsequently,  D.  and  M. 
conveyed  to  defendant,  E.,  an  undivided 
one-third  of  the  entire  property — making 
D.,  M.  and  E.  each  owners  of  one  undi- 
vided one-third— one-half  of  E.'s  interest 
being  subject  to  the  mortgage  to  plaintiffs. 
Plaintiffs  foreclose — making  D.  alone  party 
— ^get  judgment  for  the  amount  due,  and 
a  decree  directing  a  sale  of  all  the  interest 
D.  had  at  date  of  mortgage.  At  the  sale, 
plaintiffs  become  the  purchasers  for  the 
full  amount  of  their  judgment,  costs,  etc., 
and  in  due  time  receive  a  sherifTs  deed,  no 
redemption  being  made.  Meantime,  but 
subsequent  to  tlie  decree,  and  before  the 
BheriflTs  deed,  E.  purchases  the  remaining 
interest  of  D.  and  M.  Plaintiffs  sue  for 
the  sale  of  the  property — a  partition  being 
impossible  without  prejudice — and  for  an 
account  from  the  tenant  in  possession ; 
and  ask  to  be  reimbursed  from  the  pro- 
ceeds of  the  sale  the  one-third  of  the 
amount  bid  by  them  at  the  sale  under 
their  decree  of  foreclosure,  on  the  ground 
that  the  decree  w^as  invalid  as  to  the  one- 
sixth  interest  conveyed  to  E. ;  and  that 
plaintiffs  believed,  at  the  time  of  their  bid, 
they  were  acquiring  a  title  to  all  the  in- 
terest D.  had  at  the  date  of  his  mortgage 
to  them  ;  and  that  the  sheriff  stated  such 
interest  was  offered  for  sale :  held,  that 
the  bid  of  plaintiffs,  being  for  the  full 
amount  of  their  judgment,  satisfied  it; 
and  that  the  effect  of  this  satisfaction  was 
to  discharge  the  undivided  one-sixth  held 
by  E.  from  the  lien  of  the  mortgage.  Ih. 
470. 

251.  Held,  also,  that  plaintiffs  cannot 
he  reimbursed  in  the  amount  bid,  even 
though  they  acted  under  a  mistake  as  to 
the  effect  of  the  decree  and  sale  there- 
under ;  that  their  mistake  was  one  of  law, 
against  which  couits  of  equity  seldom  re- 
lieve in  an  independent  action — the  weight 
of  authority  in  the  United  States  being 


not  to  relieve,  unless  the  mistake  be  ac- 
companied with  special  circumstances, 
such  as  misrepresentation,  undue  influence, 
or  misplaced  confidence.     Ih, 

252.  Held,  also,  that  upon  proper  ap- 
plication in  the  original  foreclosure  suit, 
the  court  would  have  released  the  plaintiffs 
from  the  purchase,  set  the  sale  aside,  and 
opened  the  decree,  and  allowed  them  to 
file  a  supplemental  complaint,  bringing  in 
E.  and  others  interested,  as  parties.     Ih, 

253.  A  decree  in  a  foreclosure  suit  for 
the  sale  of  the  premises,  where  the  mort- 
gagor had  transferred  his  estate  in  the 
premises  previous  to  the  institution  of  the 
suit,  and  his  grantee  was  not  made  a  par- 
ty, is  void  so  far  as  it  orders  a  sale.  Bttgg* 
V.  Hargrave^  16  Cal.  563. 

254.  A  foreclosure  suit,  under  our  sys- 
tem, is  only  a  proceeding  for  the  legal  de- 
termination of  the  existence  of  the  lien, 
the  ascertainment  of  its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for 
its  satisfaction.  Upon  the  validity  and  ex- 
tent of  that  lien,  the  owner  of  the  estate, 
whether  mortgagor  or  his  grantee,  has  a 
right  to  be  heard,  and  no  valid  decree  for 
the  sale  of  the  estate  can  pass  until  this 
right  has  been  afforded  to  him.     Ih, 

255.  A  purchaser  under  a  decree  of 
this  character  may  petition  to  be  released 
from  his  purchase,  or  that  the  sale  be  set 
aside,  where  it  has  been  subsequently  dis- 
covered that  the  court  rendering  the  de- 
cree had  not  acquired  jurisdiction  of  the 
subject  matter,  or  of  persons  having  in- 
terests in  the  property ;  or  for  other  rea- 
sons, that  the  estate  directed  to  be  sold 
would  not  pass.     Ih, 

256.  Where  a  purchaser  at  a  sale  un- 
der a  decree,  in  a  foreclosure  suit,  direct- 
ing the  sale  of  the  premises — which  de- 
cree was  void,  because  the  grantee  of  the 
the  mortgagor  was  not  made  party — 
brought  suit  against  the  mortgagees  to  re- 
cover back  the  money  paid  them  on  hb 
bid :  held,  that  the  action  does  not  lie — 
the  purchaser  being  aware,  at  the  time  of 
his  bid,  that  the  mortgagor  had  sold  the 
premises  before  the  institution  of  the  fore- 
closure suit,  and  there  being  no  fraud. 
Ih.  565. 


7.  In  Repletyin, 
257.  Where  the  defendant  in  a  replevin 
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guit  failed  to  claim  the  return  of  the  prop- 
erty in  his  answer,  and  on  the  trial  the 
jury  found  a  verdict  for  the  defendant,  on 
which  the  court  rendered  judgment  against 
plaintiff  for  costs,  which  was  paid :  held, 
that  the  payment  of  the  judgment  as  tak- 
en was  a  complete  discharge  of  plaintiff's 
sureties  on  the  undertaking.  Chambers 
V.  Waters,  7  Cal.  390 ;  Nickerson  v.  Chat- 
terton,  7  Cal.  571. 

258.  The  liability  of  the  sureties  on  a 
replevin  bond  cannot  be  more  than  the 
value  of  the  property  fixed  by  the  judg- 
ment in  the  original  suit.  Nickerson  v. 
Chatterton,  7  Caf.  572. 

259.  The  judgment  in  an  action  of  re- 
plevin is  conclusive  evidence  between  the 
parties  of  the  plaintiff's  title  to  the  chattel 
in  question,  and  it  only  remained  for  the 
court,  in  an  action  for  trover  brought  for 
the  chattel,  to  determine  its  value.  Nick- 
erson V.  California  Stage  Co,,  10  Cal.  521. 

260.  In  an  action  to  recover  personal 
property,  to  enable  the  defendant  to  ob- 
tain the  value  of  the  property  on  judgment 
of  dismissal  against  the  plaintiff  for  failure 
to  appear,  the  answer  must  contain  some 
allegation  or  prayer  relative  to  the  change 
of  possession  from  defendant  to  plaintiff. 
The  judgment  of  return  or  value  is  in  the 
nature  of  a  cross  judgment,  and  must  be 
based  upon  proper  averments.  Gould  v. 
Scannell,  13  Cal.  431. 

261.  In  an  action  to  recover  the  pos- 
session of  personal  property,  with  damag- 
es for  its  detention,  the  judgment  may  be 
for  more  than  the  value  as  alleged  in  the 
complaint,  if  it  be  within  the  ad  damnum 
of  the  writ.  The  value  of  the  property 
is  only  one  predicate  of  the  recovery. 
CoghiU  V.  Boringy  15  Cal.  218. 


VI.  Judgment  on  Appeal. 

262.  Where,  from  the  record,  it  ap- 
pears highly  probable  that  the  judgment 
of  the  court  below  is  founded  neither  upon 
law  or  equity,  the  supreme  court  should 
reverse  the  judgment  Meed  v.  Jourdain, 
1  Cal.  102. 

263.  Where  the  verdict  is  clearly  con- 
trary to  evidence,  the  appellate  court  may 
reverse  the  judgment  on  that  account. 
Acquital  v.  Crowelly  1  Cal.  193. 

264.  The  supreme  court  may,  after  a 
judgment,  direct  a  rehearing  in  a  cause 


before  the  remittitur  is  sent  down  and  filed 
in  the  court  below ;  but  if  the  remittitur 
is  sent  down  after  the  order  of  rehearing 
is  made,  the  court  still  has  jurisdiction. 
Grogan  v.  Ruckle,  1  Cal.  194  ;  Maieer  v. 
Brown,  1  Cal.  231. 

265.  The  supreme  court  will  modify  a 
judgment  so  as  finally  to  settle  the  contro- 
versy when  the  rights  of  the  parties  ap- 
pear to  be  fully  ascertained.     Persse  v. 
Coh,  1  Cal.  371. 

266.  The  supreme  court,  on  reversing 
the  judgment,  may  render  such  judgment 
as  the  court  below  should  have  done. 
Gahan  v.  Neville,  2  Cal.  81  ;  Bidleman 
V.  Kewen,  2  Cal.  250. 

267.  Where  a  jury  rendered  a  verdict 
which  did  not  carry  costs  "  and  costs  of 
suit,"  the  appellate  court  reversed  that 
part  of  the  judgment  which  gave  costs, 
and  directed  the  lower  court  so  to  modify 
the  judgment.  Shay  v.  Jhiolumjie  Water 
Co.,  6  Cal.  286. 

268.  When  a  case  has  been  once  taken 
to  an  appellate  court,  and  its  judgment 
obtained  on  the  points  of  law  involved, 
such  judgment,  how^ever  erroneous,  be- 
comes the  law  of  the  case,  and  cannot,  on 
a  second  appeal,  be  altered  or  changed. 
Dewey  v.  Gray,  2  CaJ.  377 ;  Clary  v. 
Hoagland,  6  Cal.  687  ;  Gunter  v.  Laffan, 
7  Cal.  592 ;  California  Steam  Nav,  Co* 
V.  Wright,  8  Cal.  592 ;  Cahoon  v.  Levyy 
10  Cal.  216;  Davidson  v.  Dallas,  15  Cal- 
82. 

269.  At  common  law,  the  appellate 
conrt  either  afiirms  or  reverses  the  judg- 
ment upon  the  record  before  it,  and  the 
opinion  which  is  rendered  is  advisory  to 
the  inferior  court,  and  after  the  reversal 
of  an  erroneous  judgment,  the  parties  in 
the  court  have  the  same  rights  that  they 
originally  had.  Steams  v.  Agxiirre,  7  Cal. 
448 ;  Phelan  v.  Supervisors  of  San  Fran- 
cisco County,  9  Cal.  16. 

270.  After  the  plaintiff  had  appealed 
upon  a  statement  agreed  upon  as  contain- 
ing the  facts  and  evidence  of  his  case,  and 
a  judgment  has  been  pronounced  against 
him,  going  to  the  whole  merits  of  the  con- 
troversy, it  would  be  exceedingly  improp- 
er to  allow  him  an  opportunity  to  alter 
or  change  the  facts  on  a  second  trial. 
Gunter  v.  Laffan,  7  Cal.  592. 

271.  It  would  only  be  where  there  was 
undoubted  error  that  the  appellate  court 
could  review  and  correct  a  former  decis- 
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ion.     Osborne  v.  ffendrickson,  8  Cal.  32. 

272.  Where  a  final  judgment  on  demur- 
rer to  the  complaint  sustaining  the  demur- 
rer is  reversed  on  appeal,  the  plaintiff  has 
the  right  to  amend  on  application  to  the 
court  below.     lb. 

273.  The  provision  of  law  that  "  when 
a  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  com- 
plete restitution  of  all  property  and  rights 
lost  by  the  erroneous  judgment  or  order," 
does  not  cover  the  case  of  a  judgment  for 
the  recovery  of  money.  It  only  applies 
where  the  judgment  operates  upon  specific 
property  in  such  a  manner  that  its  title  is 
not  changed,  as  by  directing  the  possession 
of  real  estate,  or  the  delivery  of  docu- 
ments,  or  of  paHicular  personal  property 
in  the  hands  of  defendant,  and  the  like. 
Farmer  v.  Rogers^  10  Cal.  335. 

274.  The  supreme  court  will  reverse 
the  judgment  of  the  court  below  where  the 
facts  found  by  the  court  are  not  sufiicient 
to  support  the  judgment.  Davis  v.  Cald- 
well,  12  Cal.  126. 

275.  Where  a  case  is  appealed  from 
the  district  court  and  the  supreme  court 
reverses  the  judgment  of  the  district  court, 
and  directs  the  entry  of  a  final  judgment, 
such  judgment  can  be  entered  by  the 
clerk  of  the  district  court  in  vacation. 
McMillan  v.  Richards,  12  Cal.  468. 

276.  The  court  below  cannot  refuse  to 
give  effect  to  the  judgment  of  the  appel- 
late court,  and  a  judgment  entered  by  the 
clerk  in  such  case  is  just  as  binding  as  if 
entered  in  the  supreme  court  itself.     lb, 

277.  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  correct- 
ed in  the  supreme  court  at  appellant's 
cost     Tryon  v.  Sutton,  13  Cal.  491. 

278.  Where  a  suit  is  pending  in  the 
supreme  court  on  appeal,  the  judgment 
below  is  suspended  for  all  purposes,  and 
it  is  not  evidence  upon  the  questions  at  is- 
sue, even  between  the  parties.  Woodbury 
V.  Bowman,  13  Cal.  634. 

279.  Where  a  judgment  is  against  two, 
one  of  them  only  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  damag- 
es, the  damages,  with  the  costs,  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay 
them  when  he  redeems  from  a  sale  under 
a  judorment.  McMillan  v.  Vischery  14 
Cal.  2il. 


280.  Afler  a  judgment  has  been  ren- 
dered on  appeal,  a  material  modification 
of  such  judgment  should  not  be  made  up- 
on a  petition  for  rehearing  ;  the  rehearing 
should  first  be  granted.  Clark  v.  Boy- 
reau,  14  Cal.  638. 

281.  The  provisions  of  the  code  author- 
izing the  supreme  court  on  the  reversal 
or  modification  of  the  judgment  or  order 
below  to  make  restitution  of  the  property 
and  rights  lost  by  the  erroneous  judgment 
or  order,  does  not  exclude  the  lower  court 
from  exercising  the  same  power.  Rey- 
nolds V.  Harris,  14  Cal.  677. 

282.  Where  judgment  is  entered  against 
"  the  defendants,"  some  of  whom  were  not 
sued,  though  their  names  appeared  as  de- 
fendants by  a  mistake  of  the  clerk  in  en- 
titling the  cause,  the  error  may  be  cor- 
rected in  the  supreme  court  or  the  court 
below,  on  motion.  Browner  v.  Davisy  15 
Cal.  11. 

283.  Complaint  filed  against  M.  and  D. 
and  H.  and  L.,  sureties.  Complaint 
amended,  and  H.  and  L.  only  named  de- 
fendants, and  on  this  complaint  the  issue 
was  found  and  the  cause  tried :  held,  that 
this  operated  as  a  discontinuance,  as  to 
M.  and  D.,  and  that,  although  the  judg- 
ment runs  as  against  "  said  defendants" — 
the  verdict  and  judgment  being  entitled 
"  B.  (plaintiff)  v.  M.  et,  a/."— still  the  judg- 
ment must  be  refeired  to  the  issue,  is  of 
no  effect  against  M.  and  D.,  and  may  be 
modified,  as  a  clerical  misprision,  in  the 
supreme  court     lb, 

284.  In  theory,  issue  is  joined  in  the  su- 
preme court  upon  the  assignment  of  errors 
made  upon  the  record.  The  case  may  be 
regarded  as  a  new  and  distinct  action. 
Upon  the  issue  thus  made  the  judgment  of 
the  court  must  rest,  and  that  judgment  af- 
firms the  law  on  the  matter  presented 
for  adjudication,  and  fixes  the  rights  of  the 
parties  under  the  law.  Davidson  v.  Dal- 
las, 15  Cal.  83. 

285.  Where  the  judgment  below  is  re- 
versed and  the  cause  remanded  for  a  new 
trial,  it  must  be  retried  in  pursuance  of 
the  principles  of  law  declared  in  the  opin- 
ion of  the  appellate  court  The  directions 
of  the  opinion  become  a  portion  of  the 
judgment.     lb. 

286.  The  supreme  court  will  not  reverse 
the  judgment  of  the  court  below  to  afford 
the  plaintiff  an  opportunity  to  amend  his 
complaint,  he  not  having  offered  to  amend 
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below — ^there  being  no  error  in  the  record. 
Gibbons  v.  ScoU,  15  Cal.  286. 


Vn.  Jurisdiction  oyeb  Judgments. 

287.  A  judgment  rendered  by  a  district 
court  af^er  the  time  appointed  for  the  ad- 
journment of  the  term  is  invalid,  and  will 
be  set  aside.  Smith  v.  Chichester,  1  Cal. 
409 ;  Caffinberry  v.  Ilorrill,  5  Cal.  493 ; 
Peabody  \.  Phelps,  7  Cal.  53;  Wicks  y. 
Ladwigy  9  Cal.  175. 

288.  After  the  adjournment  of  the  term, 
DO  power  remains  in  the  district  court  to 
'set  aside  the  judgment,  or  grant  a  new 
trial,  except  as  provided  bj  statute,  unless 
the  right  is  saved  by  proper  motion. 
Baldwin  v.  Kramer^  2  Cal.  583 ;  Morrison 
V-  Dopman,  3  Cal.  257  ;  Suydam  v.  Pitch- 
er, 4  Cal.  281 ;  Carpentier  v.  Hart,  5  Cal. 
487 ;  Rohb  v.  Robb,  6  Cal.  22 ;  Shaw  v. 
McGregor,  8  Cal.  521. 

289.  The  district  court  is  a  superior 
court  of  general  jurisdiction,  and  its  judg- 
ment upon  any  subject  matter  within  its 
power  is  conclusive  between  the  parties  in 
eyery  collateral  issue,  as  long  as  euch  judg- 
ment is  unreversed.  Webb  v.  Hanson,  3 
CaL  105. 

290.  The  district  court  is  not  limited  by 
the  present  act,  as  to  the  time  within 
which  it  may  grant  relief  upon  a  judgment 
unjustly  or  improperly  obtained.  People 
V.  Lafarge,  3  Cal.  133. 

291.  It  is  a  wrongful  exercise  of  author- 
ity, in  the  district  court,  to  strike  out,  on 
an  ex  parte  motion,  a  marginal  entry  of 
satisfaction,  on  a  judgment  rendered  two 
years  before.  Henly  v.  Hoistings,  3  Cal. 
342. 

292.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  may  be  set  aside,  if 
there  has  been  no  service  of  summons 
upon  the  defendants.  Carpentier  v.  Hart, 
5  CaL  407 ;  Pico  v.  CarriUo,  7  Cal.  32 ; 
Shaw  V.  McGregor,  8  Cal.  521. 

293.  The  fact  that  the  court  was  ad- 
journed, though  not  for  the  term,  at  the 
time  set  for  the  hearing  of  objections  of 
creditors  to  an  insolvent's  discharge,  and 
that  the  hearing  took  place  before  the 
judge  at  chambers,  is  no  valid  objection  to 
the  discharge.     Cla,rke  v.  Ray,  6  Cal.  604. 

294.  Courts  have  no  power  to  interfere 


with  the  judgments  and  decrees  of  other 
courts  of  concuiTent  jurisdiction.  Anthony 
V.  Dunlap,  8  Cal.  27  ;  Rickett  v.  Johnson, 

8  Cal.  35  ;  Revalk  v.  Kraemer,  8  Cal.  71 ; 
Chipman  v.  Hihbard,  8  Cal.  271 ;  Phelan 
V.  Smith,  8  Cal.  521 ;   Gorham  v.  Toomey, 

9  Cal.  77 ;   UMfelder  v.  Levy,  9  Cal.  614. 

295.  A  State  court  cannot  enjoin  a  judg- 
ment of  a  Federal  court.  Phelan  v.  Smiths 
8  Cal.  521. 

296.  An  exception  to  the  general  rule 
that  one  court  cannot  enjoin  the  proceed- 
ings of  another  court  of  coordinate  juris- 
diction, arises  when  the  court  in  which  the 
action  or  proceeding  should  be  had  is  un- 
able, by  reason  of  its  jurisdiction,  to  afford 
the  relief  sought ;  as  when  several  fraud- 
ulent judgments  are  confessed  in  several 
courts,  a  creditor  may  bring  one  action  in 
any  one  of  these  courts  to  enjoin  them  alL 
Uhlf elder  v.  Levy,  9  Cal.  614. 


Vni.    Costs  in  a  Judgment. 

297.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  damages, 
the  damages  with  the  costs  do  not  become 
part  of  the  original  judgment ;  the  redemp- 
tioner  is  not  bound  to  pay  them  when  he 
redeems  from  a  sale  under  the  judgment 
McMillan  v.  Vischer,  14  Cal.  241. 

298.  Under  the  practice  act,  as  it  stood 
in  1854,  a  party  who  failed  to  file  with  the 
clerk  a  memorandum  of  costs  within  the 
time  limited,-  waived  his  right  to  costs, 
whether  they  were  clerk's  and  sheriff's 
fees  or  other  costs  ;  and  in  the  absence  of 
such  memorandum,  the  clerk  had  no  power 
to  include  costs  in  the  judgment.  Chapin 
V.  Broder,  16  Cal.  418. 

299.  If  the  clerk's  and  sheriff's  fees 
were  inserted  in  the  judgment,  when  not 
so  claimed,  the  judgment  is  so  far  a  nullity, 
and  may  be  attacked  collaterally.     lb. 

300.  The  New  York  cases  do  not 
apply,  because  there,  costs  are  taxed  by 
the  clerk  on  notice  to  the  adverse  party ; 
but  no  time  is  fixed  within  which  the  notice 
must  be  given,  and  the  costs  are  not  waived 
by  failure  to  give  it.     lb.  419. 

301.  After  a  judgment  is  entered,  and 
the  record  completed,  the  clerk  has  no 
power  to  fill  up  the  blank  left  for  costs. 
His  authority  terminates  with  the  entry  of 
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the  judgment,  and  the  court  alone,  on  mo- 
tion to  amend,  is  competent  to  relieve 
where  costs  are  omitted.     lb,  420. 

302.  Where  costs,  on  appeal  to  the  su- 
preme court,  are  not  entered  on  the  judg- 
ment docket  in  the  court  below,  they  do 
not  become  a  lien  on  property  until  the 
levy  of  an  execution.     Ih. 

See  Costs. 


IX.    Lien  op  a  Judgment. 

303.  A  conveyance  made  without  au- 
thority will  not  affect  the  lien  of  a  judg- 
ment.    Smith  V.  Morse,  2  Cal.  556. 

304.  An  appeal  from  a  judgment  sus- 
pends the  lien,  which  is  merely  an  incident ; 
and  the  statutory  limitation  of  the  lien 
commences  to  run  only  from  the  date  of 
the  remittitur  from  the  appellate  court 
Dewey  V.  Latson,  6  Cal.  134. 

305.  The  perfecting  an  appeal  does  not 
release  the  lien  acquired  by  docketing  the 
judgment.     Low  v.  Adams,  6  Cal.  281. 

306.  The  judgment  debtor  cannot  set 
up  errors  in  docketing  the  judgment  as  de- 
stroying the  lien,  when  the  property  has 
been  sold  on  execution  under  the  judg- 
ment ;  if  the  property  sold  is  his,  the  levy 
operates  as  a  lien ;  if  not^  he  has  no  right 
to  complain.     lb, 

307.  The  payment  by  a  judgment  debtor 
of  the  judgment,  after  a  sheriff's  sale,  ex- 
tinguishes the  lien ;  and  the  fact  that  he 
takes  the  transfer  of  the  certificate  and  the 
sheriff's  deed,  instead  of  a  certificate  of  re- 
demption, cannot  divest  the  lien  of  a  sub- 
sequent judgment  McCartyy,  Ohristie, 
13  Cal.  81. 

308.  The  statutory  lien  of  a  judgment 
upon  the  real  estate  of  the  judgment  debtor 
can  attach  only  upon  property  in  which 
such  debtor  has  a  vested  legal  interest 
People  V.  Irwin,  14  Cal.  438. 

309.  A  judgment  recovered  against  the 
husband  does  not  become  a  lien  on  the 
homestead,  and  a  sale  of  the  homestead 
upon  an  execution  issued  on  such  judgment 
is  void.  AcJdey  v.  Chamberlahi,  15  Cal. 
182. 

310.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 


ment debtor  "  not  exempt  from  execution," 
which  means  upon  property  not  subject  to 
forced  sale.  The  homestead  is  not  subject 
to  such  sale,  either  on  execution  or  any 
other  final  process  of  the  court.     Ih.  183. 

311.  In  this  State,  a  judgment  cannot 
become  a  lien  upon  the  homestead.  It  can 
become  a  lien  only  upon  the  real  property 
of  the  judgment  debtor.  Bowman  v.  Nor^ 
ton,  1 6  Cal.  220. 

312.  If  an  undertaking  on  appeal  to  the 
supreme  court  be  insufficient  in  amount  to 
stay  proceedings,  the  lien  of  the  judgment 
is  not  extended  by  the  appeal  beyond  two 
years  from  the  time  of  its  docketing ;  and 
this,  where  the  undertaking  was  excepted 
to,  there  being  no  effort  to  enforce  the 
judgment  pending  the  appeal  Chopin  v. 
Broder,  16  Cal.  420. 


JURISDICTION. 

I.  In  general. 
II.  Admitted  by  the  answer. 

III.  Of  Administration. 

IV.  Of  Arbitrators. 

V.  Demorrer  to  Jarisdiction. 
VI.  Of  Courts. 

1.  In  general. 

2.  Of  Federal  Conrts. 

3.  Of  the  Court  of  a  United  States  Com- 

missioner. 

4.  Of  the  Supreme  Court. 

5.  Of  the  District  Court. 

a.  Not  appellate. 

b.  In  probate  matters. 

c.  Over  Proceedings  in    odier  DisiicS 

Courts. 

d.  Over  Judgments. 

6.  Countv  Court. 

a.  Appellate. 

7.  Court  of  Sessions. 

8.  Probate  Court. 

9.  Superior  Court. 

10.  Justices'  Courts. 

11.  Recorders'  Courts. 


I.   In  general. 

1.  The  constitution  of  the  State  confers 
the  authority  of  peace  officers  upon  the 
justices  of  the  supreme  court  and  the  di»- 
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trict  judges.     People  v.  Smithy  1  Cal.  13. 

2.  The  State  has  an  absolute  right  to 
control,  regulate  and  improve  the  naviga- 
ble waters  within  its  jurisdiction  as  an 
attribute  of  sovereignty.  Geary  v.  Gunter, 
1  Cal.  467. 

3.  The  legislature  cannot  confer  upon  a 
county  judge  the  power  of  designating  the 
place  and  manner  of  holding  an  election,  as 
it  is  a  ministerial  and  not  a  judicial  act, 
and  an  election  thus  held  will  be  void. 
Dickey  v.  ffurlbui,  5  Cal.  344. 

See  Alcalde,  County  Judgk,  Dis- 
trict Judge,  Office  and  Officer. 


II.  Admitted  by  Answer. 

4.  Where  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some  inter- 
est in  the  land,  answers  that  he  has  a  tax 
title  to  the  land,  he  cannot  object  after- 
wards that  equity  hiis  no  jurisdiction  over 
tax  titles.     Kelsey  v.  Abbott,  13  Cal.  616. 

5.  Citation  to  heirs,  to  show  cause 
against  probate  of  will,  etc.,  not  served,  is 
no  objection  to  the  jurisdicfion  of  the  pro- 
bate court,  if  the  heirs  answer.  The  want 
of  due  service  goes  only  to  the  service 
itself.     AMa  v.  PadiUa,  14  Cal.  106. 


tration,  and  does  not  alter  its  principles. 
Tyson  v.  Wells,  2  Cal.  130. 

9.  Where  the  parties  entered  into  a  sub- 
mission to  arbitration,  in  which  it  was 
stipulated  that  the  award  be  entered  as  the 
judgment  of  the  county  court :  held,  that 
it  was  void»  in  toto,  that  court  having  no 
jurisdiction  over  the  subject  matter  of  the 
award.     Williams  v.  Walton,  9  Cal.  145. 

10.  The  court  having  no  jurisdiction 
the  arbitrators  could  have  none,  nor  could 
they  have  common  law  powers  when  ap- 
pointed in  the  mode  provided  by  statute. 
lb.  146. 


III.  Of  Admimistration. 

6.  Two  jurisdictional  facts  must  exist  to 
support  administration  in  every  case :  first, 
the  death  of  the  party ;  second,  his  resi- 
dence within  the  county  at  the  time  of  his 
death.  They  must  be  alleged  in  the  peti- 
tion and  be  true  in  point  of  fact.  Beckett 
V.  Sdover,  7  Cal.  233;  Haynes  v.  Meeks, 
10  Cal.  118. 

7.  To  vest  the  incoming  administrator 
with  title  to  an  estate,  there  must  be  a 
grant  of  letters  of  administration  to  him ; 
the  mere  handing  over  of  the  papers  by 
the  old  administrator  to  the  new  is  insufii- 
dent.     Rogers  v.  Hoberlein,  11  Cal.  129. 


V.  Demurrer  to  Jurisdiction. 

11.  Demurrer  to  the  jurisdiction  of  a 
court  of  general  jurisdiction  lies  only 
where  the  w^ant  of  jurisdiction  appears 
affirmatively  on  the  face  of  the  complaint. 
Otherwise,  of  courts  of  limited  and  special 
jurisdiction  ;  there,  every  fact  essential  to 
confer  jurisdiction  must  be  alleged.  DoU 
V.  Feller,  16  Cal.  433. 


rV.  Of  Arbitrators. 

8.  Our  statute  concerning  referees  is  in 
aid  of  the  common  law  remedy  by  arbi- 


VL  Of  Courts. 
1.    In  general. 

12.  Courts  will  take  judicial  notice  of 
the  territorial  extent  of  the  jurisdiction 
and  sovereignty  exercised  de  facto  by  their 
own  government;  of  the  local  divisions  of 
their  country  so  far  as  political  government 
is  concerned.     People  v.  Smith,  1  Cal.  13. 

13.  After  the  process  of  the  court  is 
finally  and  completely  executed,  from  that 
moment  the  power  of  the  sheriff  under  it 
and  the  authority  of  the  court  to  enforce 
it,  ceases.     Loring  v.  Jllsley,  1  Cal.  28. 

14.  When  a  bond  is  given  to  release  a 
vessel,  the  action  should  proceed  in  the 
same  manner  against  the  vessel  after  the 
release ;  and  if  the  vessel  was  not  liable, 
the  giving  of  the  bond  cannot  vest  a  juris- 
diction over  •  the  subject  matter.  Mc- 
Queen V.  Ship  RusseU,  1  Cal.  166. 

15.  A  British  seaman  on  board  a  British 
vessel  of  which  a  British  subject  is  master, 
may,  when  discharged  by  the  master  in  a 
port  of  the  United  States,  without  any 
fault  on  the  part  of  the  seaman,  sue  and 
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recover  his  wages  in  a  State  court.     Pugh 
V.  Gillam,  1  Cal.  485. 

16.  The  agreement  of  parties  cannot 
divest  courts  of  their  proper  jurisdiction. 
Muldrow  V.  Norris,  2  Cal.  78. 

17.  The  rule  that  requires  seizure  of 
the  thing  to  give  jurisdiction  in  actions  in 
rem  is  altered  by  our  statute ;  service  on  a 
person  standing  in  particular  relation  to 
the  thing,  confers  jurisdiction  in  the  court 
from  which  the  process  issues.  AveriU  v. 
Steamer  Hartford,  2  Cal.  309. 

18.  The  code  confers  admiralty  juris- 
diction pro  tanto  upon  the  district  courts, 
and  the  proceedings  in  such  actions  must 
be  governed  by  the  principles  and  forms 
of  admiralty  courts,  except  when  otherwise 
controlled  or  directed  by  the  acL     Ih. 

19.  Jurisdiction  in  rem  may  exist  in 
several  courts  at  the  same  time,  on  the 
same  subject.     Ih, 

20.  Courts  have  a  discretion  in  granting 
a  ferry  license  within  two  miles  of  an  es- 
tablished ferry,  to  be  exercised  for  the 
promotion  of  public  convenience.  Ex 
parte  Hanson^  2  Cal.  263. 

21.  The  court  may,  on  its  own  motion, 
strike  out  improper  evidence  and  instruct 
the  jury  to  disregard  it,  to  preserve  the 
rights  of  litigants.  Parker  v.  Smith,  4 
Cal.  105. 

22.  The  legislature  has  no  judicial  func- 
tions and  therefore  cannot  except  one  case 
or  one  party  from  the  operation  of  a 
general  rule  of  law,  either  as  to  the  right 
or  remedy.     Gru^  v.  Hermance,  5  Cal.  74. 

23.  Courts  have  no  jurisdiction  to  pre- 
scribe by  rule  what  shall  be  deemed  a 
waiver  of  a  trial  by  jury ;  the  power  is 
legislative  and  cannot  be  conferred  on  the 
judiciary.     Exline  v.  Smith,  5  Cal.  113. 

24.  Whenever  a  new  right  is  created  by 
statute,  and  the  enforcement  of  such  right 
is  committed  to  a  court  of  general  original 
jurisdiction,  such  court  quoad  hoc  is  an  in- 
ferior court,  and  must  pursue  the  statute 
strictly.      Cohen  v.  Barrett,  5  Cal.  210. 

25.  The  legislature  cannot  confer  on 
one  court  the  jurisdiction  which  the  con- 
stitution has  given  to  another.  Zander  v. 
Coe,  5  Cal.  232. 

26.  The  judicial  power  of  the  courts  of 
the  United  States  in  admiralty  and  man- 
time  cases  is  not  exclusive,  and  the  States 
have  the  power  to  confer  that  jurisdiction 
to  its  fullest  extent  upon  their  own  court. 
Taylor  v.  Reamer  Columbia,  5  Cal.  274  ; 


Warner  v.  Steamer  Uncle  Sam,  9  Cal. 
710 ;  Ord  V.  Steamer  Uncle  Sam,  13  CaL 
372. 

27.  In  this  State  the  jurisdiction  of 
courts  of  equity  over  questions  of  title  to 
real  estate,  acquiesced  in  to  avoid  the  con- 
sequences of  the  fictitious  actions  of  eject- 
ment at  common  law,  has  no  existence. 
Ritchie  V.  Dorland,  6  Cal.  38. 

28.  Objections  which  go  to  the  jurisdic- 
tion of  the  court  in  an  insolvent  case,  may 
be  properly  taken  on  trial  TSimer  v. 
Mcllhany,  6  Cal.  288. 

29.  In  order  to  give  a  court  jurisdiction 
of  the  subject  matter  so  as  to  enable  it  to 
issue  orders  or  process,  there  must  be  a 
suit  instituted  in  the  court.  Ex  parte  Co- 
hen, 6  Cal.  320. 

30.  The  first  point  decided  by  any  court 
is  that  the  court  has  jurisdiction,  although 
it  may  not  be  in  terms.  Clary  v.  Hoag- 
land,  6  Cal.  688. 

31.  A  personal  judgment  of  a  court  of 
general  jurisdiction  is  invalid  for  the  pur- 
pose of  acquiring  any  rights  under  it, 
when  it  appears  affirmatively  upon  the 
face  of  the  record  that  the  court  had  ac- 
quired no  jurisdiction  over  the  person  of 
the  defendant.  Whitwell  v.  Barhier,  7 
Cal.  62. 

32.  That  which  in  a  court  of  general 
jurisdiction  would  be  a  mere  irregularity, 
absolutely  deprives  the  former  of  all  juris- 
diction,    lb,  64. 

33.  The  true  test  of  a  want  of  jurisdic- 
tion in  a  a  court  is,  whether  the  omission 
be  of  the  form  or  of  the  substance  of  the 
act  required  to  be  performed.     lb. 

34.  A  writ  of  certiorari  is  not  the  prop* 
er  remedy  where  there  has  been  no  excess 
of  authority.     Coulter  v.  J^ark,  7  Cal.  245. 

35.  If  a  judgment  is  pronounced  by  a 
court  having  jurisdiction,  no  matter  how 
irregular  it  may  be,  it  must  stand  untU  set 
aside  or  reversed  on  appeal,  but  when  en- 
tered by  a  mere  ministerial  officer  without 
authority  of  law,  is  void.  Steams  v.  Ayuir^ 
re,  7  Cal.  448. 

36.  One  court  cannot  enjoin  the  pro- 
ceedings of  another  court  of  coordinate 
jurisdiction.  Anthony  v.  Dunlap,  8  Cal. 
26  ;  Rickett  v.  Johnson,  8  Cal.  35  ;  Revaik 
V.  Kraemer,  8  Cal.  71 ;  Chipman  v.  IRb- 
bard,  8  Cal.  271 ;  Phelan  v.  SmUk,  8  CaL 
521 ;  Gorham  v.  Towney,  9  CaL  77  ;  Uhl- 
f elder  v.  Levy,  9  Cal.  614. 

37.  Consent  of  parties  cannot  give  jo- 
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risdiction  of  a  subject  matter  to  a  court 
which  the  constitution  denies.  FeiUeit  v. 
Englevj  8  Cal.  77 ;  Gray  v.  HaweSy  8  Cal. 
568. 

38.  Where  the  constitution  limits  the 
jurisdiction  to  persons,  thej  may  if  com- 
petent waive  their  privilege,  and  this  will 
give  the  cou  rt  j  arisdiction.  Gray  v.  Hawes, 
8  Cal.  568. 

39.  A  judgment  void  for  want  of  per- 
sonal jurisdiction,  is  not  cured  by  the  ap- 
pearance of  the  party  for  the  purpose  of 
vacating  lU     lb. 

40.  The  presumption  in  favor  of  the 
judgment  of  a  court  of  general  jurisdic- 
tion is  overthrown  when  the  record  of  the 
entire  case  discloses  a  want  of  jurisdiction. 
IL  569. 

41.  In  the  absence  of  all  evidence  on 
the  point  of  regular  service  of  the  defend- 
ant, the  presumption  would  be  in  favor  of 
the  jurisdiction  of  the  court,  and  of  the 
regularity  of  its  proceedings,  and  for  want 
of  such  evidence  the  decree  cannot  be  im- 
peached in  a  collateral  action.  Alderson 
V.  Bdl,  9  Cal.  321. 

42.  Jurisdiction  is  the  power  to  hear 
and  determine ;  but  after  the  determina- 
tion of  a  matter  over  which  the  court  has 
this  cognizance,  it  cannot  be  contended 
that  a  law  fixing  the  mode  by  which  effect 
is  to  be  given  to  a  lawful  judgment  is  not 
a  mere  subject  of  municipal  regulation, 
which  has  nothing  to  do  with  a  question 
of  jurisdiction.  Hickman  v.  O^Nealy  10 
Cal.  295. 

43.  Courts  of  equity  possess  jurisdic- 
tion to  decree  the  reexecution  of  instru- 
ments accidentally  destroyed.  Cummings 
V.  Coe,  10  Cal.  530. 

44.  Where  service  is  attempted  in  a 
mode  different  from  the  course  of  the  com- 
mon law,  the  statute  must  be  strictly  pur- 
sued to  give  jurisdiction.  Jordan  v.  Gib- 
lin,  12  Cal.  102. 

45.  Where  a  court  has  jurisdiction  both 
of  the  parties  and  the  subject  matter,  the 
manner  of  exercising  that  jurisdiction  can- 
not make  void  the  action  of  the  court. 
Cloud  V.  El  Dorado  County,  12  Cal.  133. 

46.  In  an  action  on  a  judgment  obtained 
in  another  State,  where  the  transcript  of 
the  .judgment  shows  the  jurisdiction  of  the 
court  on  its  face,  it  is  not  necessary  to 
aver  jurisdiction.  Low  v.  Burrows^  12 
Cal.  188. 

47.  A  subscribing  witness  to  a  written 


instrument,  if  within  the  jurisdiction  of  the 
court,  that  is  within  the  State,  must  be 
produced,  or  a  sufficient  reason  given  for 
his  absence.    Stevens  v.  Irwin,  1 2  Cal.  308. 

48.  The  pendency  of  a  suit  between 
parties  at  the  time  of  issuing  the  restrain- 
ing order  is  sufficient  to  give  the  court 
jurisdiction  to  issue  the  order,  and  the 
regularity  of  its  exercise  cannot  be  collat- 
erally impeached.  Prader  v.  Purhitt,  13 
Cal.  591. 

49.  Where  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some  in- 
terest in  the  land,  set  up  as  a  full  defense 
a  tax  title,  he  cannot  object  aflerwards 
that  equity  has  no  jurisdiction  over  tax 
titles.     Kehey  v.  Abbott,  13  Cal.  616. 

50.  A  court  cannot  properly,  even  upon 
consent  of  parties,  pass  upon  questions  not 
raised  by  the  written  allegations  of  the 
pleadings.  Boggs  v.  Merced  Mining  Co,^ 
14  Cal.  356. 

51.  Where  the  court  has  jupsdiction  of 
the  question  and  the  parties,  whether  its 
judgment  was  legal  or  illegal,  proper  or 
improper,  it  is  valid  and  binding  until  re- 
versed or  set  aside.  Reynolds  v.  Harris^ 
14  Cal.  678. 


2.   Cf  Federal  Courts. 

52.  The  constitution  of  the  .United 
States  gives  no  authority  to  the  supreme 
court  of  the  United  States  to  exercise  ap- 
pellate jurisdiction  over  the  State  courts, 
nor  can  such  authority  be  derived  by  im- 
plication or  construction.*  Johnson  v.  Gor- 
don,  4  Cal.  368. 

53.  Neither  a  writ  of  error  or  appeal 
lies  to  take  a  case  from  a  State  court  to 
the  supreme  court  of  the  United  States. 
lb.  274. 

54.  In  holding  the  judiciary  act  of  1789 
to  be  constitutional,  we  by  no  means  recog- 
nize an  unlimited  right  of  appeal  from  the 
decisions  of  this  court  to  the  supreme  court 
of  the  United  States.  Ferris  v.  Coover, 
11  Cal.  179. 


*stDce  the  rendiUon  of  this  opinion  the  act  of  April  Mh, 
I8&5,  provided  for  wTlts  of  error  in  certain  casea  from  tho 
saprcmc  court  of  the  8t«te  to  the  aupreme  court  of  the 
United  Statca. 
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f^   Of  the  Court  of  the  United  States  Com- 

missioner, 

55.  The  American  consular  court  of 
China  is  not  the  highest  judicial  tribunal 
of  the  jurisdiction.  An  appeal  lies  from 
the  consul  to  the  United  States  commis- 
sioner.    Forbes  v.  Scannell,  13  Cal.  286. 


4.   Of  the  Supreme  Court. 

56.  The  supreme  court  has  no  jurisdic- 
tion in  cases  where  the  matter  in  dispute 
is  less  than  two  hundred  dollars,  nor  has 
the  constitution  which  defined  this  juris- 
diction excepted  those  cases  pending  be- 
fore its  adoption.  Luther  v.  Ship  Apollo^ 
1  Cal.  1 6  ;  Simmons  v.  Brainard,  1 4  Cal. 
278. 

57.  The  judiciary  act  of  February  28th, 
1850,  provides  that  an  appeal  may  be  tak- 
en from  any  final  judgment  of  a  court  of 
first  instance,  rendered  since  the  first  day 
of  January,  1847,  and  if  the  decision  of 
the  court  below  be  a  final  judgment,  an 
appeal  lies;  otherwise,  not.*  Loring  v. 
lUsley,  1  Cal.  27. 

58.  When  a  case  has  been  once  taken 
to  an  appellate  court,  and  its  judgment  ob- 
tained on  the  points  of  law  involved,  such 
judgment,  however  erroneous,  becomes 
the  lan^  of  the  case,  and  cannot  on  a  sec- 
ond appeal  be  altered  or  changed.  Dew- 
ey V.  Gray^  2  Cal.  377 ;  Clary  v.  Hoag- 
land,  6  Cal.  687  ;  Gunter  v.  Laffan,  7 
Cal.  592 ;  California  Steam  Nav.  Co.  v. 
Wright,  S  Cal.  592;  Cahoon  y.  Levy,  10 
Cal.  216 ;  Davidson  v.  Dallas,  15  Cal.  82. 

59.  The  supreme  court  is  strictly  a 
court  of  appellate  jurisdiction,  but  it  may 
exercise  its  appellate  jurisdiction  by  means 
of  the  process  of  mandamus ;  so  also  it 
seems  by  means  of  the  writs  of  habeas 
corpus,  certiorari,  supersedeas,  prohibition. 
People  V.  Turner,  1  Cal.  144  ;  White  v. 
Lighthall,  1  Cal.  348;  Adams  v.  Town, 
8  Cal.  248. 

60.  The  supreme  court  is  strictly  an 
appellate  court,  having  no  original  juris- 
diction, and  its  appellate  jurisdiction  ex- 
tends only  to  those  cases  in  which  the  legis- 
lature authorizes  it  to  entertain  appeals. 


No  power  was  conferred  upon  the  supreme 
court  to  review  judgments  of  the  county 
courts*  on  appeal.  White  v.  Lighthall,  1 
Cal.  347  ;  Adams  v.  Town,  3  Cal.  248. 

61.  Though  the  plaintiff  recover  less 
than  $200,  the  defendant  is  entitled  to  an 
appeal,  if  the  costs  added  to  the  judgment, 
exceed  $200.  Gordon  v.  Ross,  2  CaL 
157  ;  overruled  in  Dumphey  v.  Guindon, 
13  Cal.  30. 

62.  Where  the  constitution  gave  the 
supreme  court  appellate  jurisdiction,  bat 
the  statute  failed  to  provide  the  manner 
of  appeal,  a  writ  of  error  would  lie  to  take 
the  case  up.  Adams  v.  Toum,  3  Cal.  248 ; 
Middleton  v.  Gould,  5  Cal.  190. 

63.  In  equity,  the  supreme  court,  on 
an  appeal,  has  full  power  and  jurisdiction 
for  the  purposes  of  equity  to  correct  the 
errors  of  the  court  below,  in  whatever 
shape  or  by  whatever  party  the  appeal  is 
taken  up.     Grayson  v.  Guild,  4  Cal.  125. 

64.  The  supreme  court  has  no  appel- 
late jurisdiction  in  cases  of  misdemeanor 
or  crimes  of  a  less  degree  than  felony,  and 
that  no  jurisdiction  can  be  conferred  by 
the  statute  in  these  cases.  People  v.  Ap- 
plegate,  5  Cal.  296;  People  v.  Shear,  7 
Cal.  140;  People  v.  Vick,  7  Cal.  166; 
People  V.  Cornell,  16  Cal.  188. 

65.  The  supreme  court  is  an  appellate 
tribunal,  and  can  take  no  original  jurisdic- 
tion however  conferred.  Ex  parte  Knowles, 
5  Cal.  301. 

66.  Where  a  case  has  once  been  de- 
cided on  appeal,  the  judgment,  however 
erroneous,  becomes  the  law  of  the  case,  and 
cannot  on  a  se(!ond  appeal  be  altered  or 
changed,  and  this  applies  not  only  to 
questions  of  law  but  to  questions  of  juris- 
diction.    Clary  v.  Hoagland^  6  Cal.  688. 

67.  Where  the  right  to  determine  the 
extent  and  effect  of  restriction  is  either 
expressly,  or  by  necessary  implication, 
confided  to  the  legislature,  then  the  judi- 
ciary has  no  right  to  interfere  with  the 
legislative  construction.  But  in  all  other 
cases  of  restriction  it  is  the  right  and  duty 
of  the  supreme  court  to  decide  the  effect 
and  extent  of  the  restriction  in  the  last 
resort,  and  the  question  whether  that  right  is 
vested  in  the  legislature  or  in  the  judiciary 
must  be  equally  decided  by  the  supreme 
court.     Nougues  v.  Douglass,  7  Cal.  69. 


*  Tho  act  of  February  28Ui,  1850,  repealed  by  Uie  act  of 
MBy  19tb,  1853. 


*  The  amendment  to  the  code  of  May  iStbjSM,  conftned 
Jariadictton  on  the  aupreme  court  In  appcala  ftom  tlM 
county  courta. 


JURISDICTION. 


657 


Of  the  Supreme  Court. 


68.  It  is  the  right  and  doty  of  the  su- 
preme court  on  habeas  corpus  to  review 
the  decisions  of  inferior  courts  in  cases  of 
contempts.  Ex  parte  Howe,  7  Cal.  182 ; 
Ware  v.  Robinson^  9  Cal.  Ill ;  overruling 

Ex  parte  Cohen,  5  Cal.  495. 

69.  The  supreme  court  has  the  power 
under  its  rules  to  reinstate  causes  which  had 
been  dismissed  at  a  previous  term.  Haighl 
y.  Gixy.  8  Cal.  300. 

70.  The  constitution  of  this  State  con- 
fers upon  the  supreme  court  appellate 
power  in  all  cases  where  the  amount  in 
controversy  exceeds  two  hundred  dollars, 
and  this  appellate  power,  having  been  con- 
ferred by  the  constitution,  cannot  be  taken 
away  or  impaired  by  act  of  the  legislatui'e. 
Adams  v.  Woods,  8  Cal.  314. 

71.  There  are  but  two  appellate  tri- 
bunals under  the  constitution — ^the  county 
and  supreme  courts — and  neither  of  these 
courts  has  the  right  to  take  original  juris- 
diction of  any  case  they  can  hear  upon 
appeal.     People  v.  Fowler,  9  Cal.  89. 

72.  The  supreme  court  possesses  ap- 
pellate power  in  all  cases ;  provided,  that 
when  the  subject  of  litigation  is  capable  of 
pecuniary  computation,  the  matter  in  dis- 
pute must  exceed  in  value  or  amount  two 
hundred  dollars,  unless  a  question  of  the 
legality  of  a  tax,  toll,  impost  or  municipal 
fine  is  drawn  in  question.  Conant  v.  Co- 
nant,  10  Cal.  253. 

73.  The  supreme  court  possesses  appel- 
late jurisdiction  from  a  decree  rendered  in 
a  suit  for  divorce  from  the  bonds  of  matri- 
mony,    lb, 

74.  Unless  it  affirmatively  appear  in 
the  record  that  a  copy  of  the  notice  of  ap- 
peal has  been  served  on  the  adverse  party 
or  his  attorney,  the  supreme  court  cannot 
take  jurisdiction  of  the  case.  Hildreth  v. 
Guindon,  10  Cal.  490. 

75.  The  supreme  court  will  not  enter- 
tain jurisdiction  in  cases  where  the  record 
&ils-  to  show  that  judgment  and  costs 
amount  to  over  two  hundred  dollars. 
DoyU  V.  Seawall,  12  Cal.  280. 

76.  The  supreme  court  has  jurisdiction 
to  bear  and  determine  appeals  from  the 
judgment  of  a  county  court,  on  questions 
of  fraud,  made  on  the  petition  of  an  in- 
solvent for  a  discharge  from  his  debts. 
Fttk  V.  Bts  Creditors,  12  Cal.  281. 

77.  The  supreme  court  has  no  jurisdic- 
tion of  an  action  where  the  amount  in- 
wolred  is  less  than  two  hundred  dollars, 

42 


though  the  costs  added  thereto  would  in- 
crease it  beyond  two  hundred  dollars. 
Dumphey  v.  Guindon,  13  Cal.  30 ;  over- 
ruling Gordon  v.  Ross,  2  Cal.  256. 

78.  The  supreme  court  has  no  juria- 
diction  where  the  amount  in  dispute  is 
less  than  two  hundred  dollars,  though  an 
offset  be  pleaded.     Simmons  v.  Brainard, 

14  Cal.  278. 

79.  Plaintiff  obtained  a  preliminary 
injunction,  restraining  defendants  from  ob- 
structing a  road  leading  to  plaintiff's  mine. 
Upon  the  answer  being  filed,  the  injunction 
was  dissolved.  Plaintiffs  being  about  to 
appeal  from  the  order  dissolving  the  in- 
junction, the  judge  thereupon  made  an 
order  that  upon  such  appeal  being  perfect- 
ed by  filing  a  bond,  etc.,  as  required  by 
him,  the  order  granting  the  injunction 
should  be  revived,  and  continue  in  force. 
Plaintiffs  perfect  the  appeal,  and  apply 
to  the  supreme  court  for  an  injunction, 
pending  the  appeal,  on  the  ground  that 
defendants  are  disregarding  said  reviving 
order,  and  obstructing  to  the  ruin  of 
plaintiffs :  held,  that  the  application  must 
be  denied,  if  this  court  had  the  power  to 
grant  it ;  that  the  remedy  of  plaintiffs 
under  the  reviving  order  is  ample  to  pro- 
tect them  until  the  appeal  can  be  heard, 
or  the  injunction  be  dissolved  by  some 
competent  authority.    ELdridge  v.  Wright, 

15  Cal.  89. 

80.  The  supreme  court  has  no  power 
to  grant  an  injunction  pending  an  appeal; 
Hicks  V.  Michael,  15  Cal.  114. 

81.  The  supreme  court  has  no  juris- 
diction on  appeal  of  a  motion  to  offset  in 
part-  a  judgment  for  less  than  two  hundred 
dollars,  against  another  judgment  of  six 
hundred  dollars.  Crandallv.  Blen,  15  Cal. 
408. 

82.  On  an  indictment  for  an  assault 
with  intent  to  commit  murder,  defendant 
plead  guilty  to  an  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  in- 
jury, and  upon  this  plea,  was  adjudged  to 
pay  a  fine  of  $1,200,  or  be  imprisoned  in 
the  county  jail.  Defendant  appeals :  held, 
that  the  supreme  court  has  no  jurisdiction 
of  the  appeal,  the  offense  for  which  de- 
fendant was  punished  being  a  misdemean- 
or only,  and  not  a  felony.  People  v.  Cor- 
neU,  16  Cal.  188. 

83.  Where,  in  an  action  of  forcible 
entry  and  detainer,  the  judgment  is  for  the 
possession  of  the  premises,  and  ninety-four 
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dollars,  treble  damages,  besides  costs — 
the  title  not  being  involved — query,  wheth- 
er the  supreme  court  has  jurisdiction  of 
an  appeal  from  the  county  court?  Paul 
V.  Stiver,  16  Cal.  76. 
See  Supreme  Coubt. 


5.   Of  the  District  Court. 

84.  The  district  courts  have  no  jurisdic- 
tion beyond  what  has  been  conferred  upon 
them  by  the  statutes  of  the  States.  Selby 
V.  Bark  Alice  Tarltan,  1  Cal.  104. 

85.  In  adopting  the  common  law,  by  the 
act  organizing  the  district  courts  and  by 
the  act  prescribing  the  practice  therein, 
the  legislature  have  defined  the  limits 
of  the  powers  and  jurisdiction  of  the  dis- 
trict courts,  and  have  nowhere  conferred 
upon  them  the  powers  of  a  court  of  admi- 
ralty,    lb.* 

86.  The  district  courts  have  no  power 
to  examine  into  the  propriety  or  validity 
of  judgments  of  courts  of  the  first  instance 
transferred  to  the  district  courts,  unless 
perhaps  where  a  clear  case  of  fraud  should 
be  made  out.     Belt  v.  Davis,  1  Cal.   141. 

87.  The  supreme  court  may  issue  a  writ 
of  certiorari  to  a  district  court  for  the  pur- 
pose of  reviewing  summary  proceedings 
in  a  case  where  no  appeal  would  lie.  Peo- 
ple V.  Turner,  1  Cal.  156. 

88.  An  attorney  licensed  to  practice  in 
the  supreme  court  is,  by  the  rules  of  the 
court,  authorized  by  virtue  thereof  to 
practice  in  all  the  courts  of  the  State ; 
and  a  district  court  cannot  expel  him  from 
that  bar.     lb.  190. 

89.  The  act  of  the  legislature,  by  which 
a  district  judge  is  empowered  to  hold  a 
district  court  in  another  district,  is  consti- 
tutional and  valid;  and  a  court  held  in 
pursuance  of  that  act  by  a  district  judge 
in  a  district  other  than  the  one  for  which 
he  has  been  elected,  is  not  for  that  reason 
improperly  organized.  People  v.  McCau- 
ley,  1  Cal.  380. 

90.  The  code  confers  admiralty  juris- 
diction upon  the  district  courts  pro  tanto, 
and  the  proceedings  in  such  actions  must 
be  governed  by  the  principles  and  forms 
of  admiralty  courts,  except  when  other- 


*  This  admlraltr  Jari«dlction  was  eonforred  by  the  piao- 
Uoa  act  of  ApiU  »th,  1891,  titt«  VI. 


wise  controlled  or  directed  by  the  acL 
AveriU  v.  Steamer  Hartford,  2  Cal.  309. 

91.  ThejurisdictioQof  the  district  court 
is  confirmed  and  defined  by  the  constita- 
tion  ;  and  no  statute  can  deprive  it  of  its 
powers  to  take  cognizance  of  any  action 
wherein  the  amount  in  controversy  ex- 
ceeds the  value  of  two  hundred  dollars. 
Bicks  V.  Bell,  3  Cal.  224. 

92.  Where  the  principal  sum  sued  for 
is  less  than  two  hundred  dollars,  the  dis- 
trict court  has  no  jurisdiction.  Arnold  v. 
Van  Brunt,  4  Cal  89. 

93.  District  courts  cannot  entertain  jur- 
isdiction of  cases  in  a  justice's  court  by 
certiorari,  where  the  error  complained  of 
might  be  corrected  on  appeal  to  the  county 
court     6rray  v.  Sckupp,  4  Cal.  185. 

94.  In  a  suit  brought  by  one  of  the 
partners  in  a  mining  company  against  the 
company,  to  recover  his  share  which  had 
been  sold  for  an  alleged  nonpayment  of 
an  assessment,  and  also  to  recover  the 
sum  of  $2,027,  his  proportionate  share  of 
the  gold  taken  out  by  said  company,  the 
district  court  had  jurisdiction.  Schuejpler 
V.  Evans,  4  Cal.  212. 

95.  The  district  courts  have  constitu- 
tional jurisdiction  of  cases  of  nuisance. 
The  grant  of  such  jurisdiction  by  statute 
to  the  county  court  cannot  take  away  the 
constitutional  jurisdiction  of  the  district 
courU    Fitzgerald  v.  Urton,  4  Cal.  238. 

96.  District  courts  of  this  State  have 
the  same  control  over  the  persons  of  miners 
as  well  as  their  estates,  that  the  courts  of 
chancery  in  England  have.  This  is  con- 
ferred by  the  constitution  and  cannot  be 
divested  by  any  legislative  enactment 
Wilson  V.  Roach,  4  Cal.  366. 

97.  In  the  event  of  the  disqualification 
of  the  sheriff  and  owner,  a  district  court 
has  the  right  to  appoint  an  elizor,  and 
even  if  such  authority  were  not  conferred 
by  statute,  by  virtue  of  its  original  juris- 
diction has  the  power  to  appoint  a  special 
officer  to  execute  its  process.  WUion  v. 
RoacK  4  CaL  367. 

98.  The  legislature  possessed  an  on- 
doubted  right  to  transfer  the  criminal 
business  of  the  court  of  sessions  to  the 
district  court  People  v.  Giltnore,  4  CaL 
380. 

99.  In  an  action  for  freight  money, 
brought  in  the  courts  of  this  State,  it  is 
not  a  sufficient  answer  to  set  up  that  the 
vessel  has  been  libeled  for  the  nondeliveiy 
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of  freight  in  the  district  conrt  of  the  United 
States ;  both  actions  may  proceed  at  the 
same  time  without  the  fear  or  danger  of 
collision  or  clashing  of  jurisdiction,  ^us- 
tdl  V.  Alvarez,  5  Cal.  48. 

100.  Actions  in  forcible  entry  and  de- 
tainer are  summary  proceedings  provided 
by  statute,  and  do  not  belong  to  district 
courts  by  virtue  of  original,  nor  can  they 
hare  appellate  jurisdiction.  Tovmsend  v. 
Brooks,  5  Cal.  53. 

101.  Where  an  action  has  been  com- 
menced in  a  district  court  in  good  faith 
for  a  sum  exceeding  two  hundred  dollars, 
exclusive  of  interest,  a  judgment  may  be 
rendered  for  an  amount  less  than  that 
sum.     Jackson  v.  Whartenby,  5  Cal.  95. 

102.  The  district  court  is  a  court  of  gen- 
eral original  jurisdiction  ;  its  process  is  co- 
extensive with  the  States.  Causes  may 
be  removed  from  one  district  court  to 
another,  in  the  manner  provided  by  stat- 
ute, before  answer.  Reyes  v.  Sanford,  5 
Cal.  117. 

103.  Proceedings  in  insolvency  are  not 
strict!  juris  either  proceedings  in  law  or 
equity,  but  a  new  remedy  or  proceeding 
created  by  statute,  the  administration  of 
which  18  vested  in  the  district  court,  inde- 
pendent of  their  common  law  or  chancery 
powers  as  courts  of  general  jurisdiction. 
0(^ken  V.  Barren,  5  Cal.  210. 

104.  District  courts  cannot  take  cogniz- 
ance of  any  case  where  the  sum  involved 
does  not  exceed  two  hundred  dollars. 
Zander  v.  Goe,  5  Cal.  232. 

105.  District  courts  by  the  constitution 
are  clothed  with  original  jurisdiction  in 
law  and  equity,  where  the  amount  in  con- 
troversy exceeds  two  hundred  dollars,  ex- 
dasive  of  interest.  Zander  v.  Coe,  5  Cal. 
232 ;  Sandford  v.  Bead,  5  Cal.  298. 

106.  District  courts  of  this  State  are 
courts  of  original  and  common  law  juris- 
diction and  are  courts  of  record,  and  have 
power  to  naturalize  aliens  according  to 
the  laws  of  congress,  and  are  the  only 
State  courts  which  have  that  power.  Mc 
parte  Knowles,  5  Cal.  306. 

107.  In  an  action  for  service  and  a  di- 
vision of  the  property  acquired  during 
coverture,  the  jurisdiction  of  the  district 
court  18  not  limited  as  to  the  amount 
Dewprez  v.  Deuprez,  5  CaL  388. 

108.  District  courts  have  jurisdiction  to 
punish  for  contempts  of  their  process,  and 
to  issue  such  writs  as  are  necessary  to  the 


exercise  of  their  jurisdiction.    Ex  parte 
Cohen,  5  Cal.  495. 

109.  The  legislature,  in  conferring  juris- 
diction in  insolvency  on  both  the  district 
and  the  county  courts,  acted  in  the  exer- 
cise of  a  legitimate  power,  and  these 
courts  have  concurrent  jurisdiction.  Bar- 
per  V.  Freelon,  6  Cal.  76. 

110.  The  grant  of  authority  to  the  coun- 
ty judge  to  award  injunctions  in  casea 
brought  in  the  district  courts,  is  a  mere 
power  to  issue  mesne  process,  auxiliary 
to  the  proper  jurisdiction  of  the  district 
court,  and  is  not  trenching  upon  it 
Thompson  v.  Williams,  6  Cal.  89 ;  Oran- 
daUY.  »Foo(&,  6  Cal.  451. 

111.  A  district  court  may  issue  a  writ 
of  certiorari  to  a  county  judge  to  review 
the  proceedings  of  his  court  Chard  v. 
Barrison,  7  Cal.  116. 

112.  As  soon  as  proceedings  supplement- 
ary to  execution  were  instituted  before 
the  district  court,  that  court  obtained  ju- 
risdiction over  the  case,  and  had  authority 
to  proceed  and  apply  the  property  of  the 
judgment  debtors  to  the  satisfaction  of  the 
judgment  upon  which  proceedings  were 
had.    Adams  v.  BackeU,  7  Cal.  202. 

113.  In  an  application  for  a  mandamus 
to  compel  a  district  judge  to  sign  a  bill  of 
exceptions  which  the  relator  alleges  he  re- 
fuses to  do,  and  the  judge  in  his  answer 
avers  that  he  has  signed  a  true  bill  of  ex- 
ceptions, and  that  the  one  presented  by 
relator  is  not  a  true  bill :  held,  that  the 
vendor  is  not  entitled  to  a  jury  to  try  the 
issue  of  the  verity  of  the  bill.  People  v. 
Judge  of  the  Tenth  District  Court,  9  Cal.  20. 

114.  A  writ  of  certiorari  will  lie  in  the 
district  court  to  review  the  action  of  the 
board  of  supervisors,  otherwise  their  ac- 
tion would  be  beyond  control.  People  v. 
El  Dorado  County,  8  Cal.  61 ;  overruling 
People  V.  Bester,  6  CaL  680. 

115.  Where  suit  was  brought  in  the  dis- 
trict court  on  an  undertaking  on  appeal  to 
the  supreme  court,  given  in  the  sum  of 
three  hundred  dollars  conditioned  to  pay 
all  damages  and  costs,  not  exceeding  the 
three  hundred  dollars  which  may  be  award- 
ed by  the  supreme  court,  and  the  damages 
and  costs  so  awarded  were  only  thirty  dol- 
lars and  fifteen  cents:  held,  that  the  dis- 
trict court  had  no  jurisdiction.  Page  v. 
EUis,  9  Cal.  250. 

116.  The  jurisdiotion  of  the  fourth  and 
twelfth  judicial  district  courts  within  the 
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limito  of  the  citj  of  San  Francisco  is 
equally  extensive,  and  proceedings  may 
be  commenced  in  either  court,  at  the  op- 
tion of  the  suitor,  ^ade  v.  His  Creditors, 
10  Cal.  485. 

117.  District  courts  are  courts  of  gener- 
al jurisdiction  in  all  matters  given  them 
by  law,  wherever  those  matters  may  be 
locally  situated  or  wherever  the  parties 
may  reside ;  but  for  convenience,  parties 
have  a  right  to  a  trial  of  particular  cases 
in  particular  counties.  Waits  v.  White, 
18  Cal.  324. 

118.  The  jurisdiction  of  a  district  court 
to  enjoin  a  sale  of  real  estate  is  coexten- 
sive with  its  jurisdiction  to  set  aside  and 
order  to  be  canceled  a  deed  of  such  prop- 
erty.    Pixley  V.  Hoggins,  15  Cal.  132. 


a.     Not  Appellate, 

119.  The  act  of  March  18th,  1850, 
grants  an  appeal  to  the  district  court  from 
the  court  of  sessions  in  the  matter  of 
license  to  establish  a  ferry,  but  does  not 
provide  for  an  appeal  from  the  judgment 
of  the  district  court ;  no  appeal  can  then 
be  taken,  and  unless  the  party  can  bring 
himself  within  the  constitutional  provis- 
ions of  appeals,  the  judgment  of  the  dis- 
trict court  is  final  and  conclusive.*  Webh 
V.  Hanson,  3  Cal.  68 ;  105. 

120.  The  district  court  has  no  appellate 
jurisdiction  under  our  constitution.  Peo^ 
pie  V.  Peralta,  3  Cal.  379  ;  Caidfield  v. 
Hudson^  3  Cal.  389  ;  Hernandez  v.  Simon, 
3  Cal.  464 ;  Gray  v.  Schupp,  4  Cal.  185  ; 
Heed  V.  Mc  Cormick,  4  Cal.  342  ;  Toums- 
end  V.  Brooks,  5  Cal.  52  ;  Zander  v.  Coe, 
5  Cal.  230  ;  People  v.  Fowler,  9  Cal.  86. 

121.  So  much  of  the  act  of  1855  as 
provides  for  the  transfer  to  the  district 
court  of  issues  of  fact  already  decided  in 
the  probate  court,  is  unconstitutional  and 
void.  As  the  power  to  try  de  novo  issues 
which  have  been  tried  and  decided  neces- 
sarily includes  the  power  to  reverse  or 
modify  such  decisions,  the  effect  of  the 
act  would  be  to  confer  appellate  jurisdic- 
tion, which  the  district  court  cannot  exer- 
cise.    Beck's  Estate  v.  Gherke,  6  Cal.  669. 


*  The  appellate  Jurisdiction  of  the  district  court  was 
afterwards  passed  upon,  and  held  to  l>e  unconstitutionaL 


b.     In  Probate  matters. 

122.  District  courts  of  this  State  have 
the  same  control  over  the  persons  of  mi- 
nors as  well  as  their  estates  that  the  courts 
of  chancery  in  England  possess.  Wilson 
V.  Roach,  4  Cal.  366 ;  BeUoc  v.  Rogers^  9 
Cal.  129. 

1 23.  The  issues  of  jact  joined  in  the  pro- 
bate court,  and  which  are  sent  to  the  dis- 
trict court  for  trial,  are  of  that  class  upon 
which  the  probate  judge  is  unwilling  to 
pass  his  judgment,  or  where  from  great 
conflict  of  evidence  a  reasonable  doubt 
must  exist  in  his  mind  as  to  which  side  has 
the  right.     Keller  v.  FranMin^  5  Cal.  433. 

124.  District  courts  have  unlimited  ju- 
risdiction over  issues  of  fact  sent  to  be 
tried  out  of  the  probate  court.     Ih,  434 

125.  So  much  of  the  act  of  1855  as  pro- 
vides for  the  transfer  to  the  district  court 
of  issues  of  fact  already  decided  in  the 
probate  court  is  unconstitutional  and  void. 
Becl^s  Estate  v.  Gherke,  6  Cal.  669. 

1 26.  A  suit  for  the  foreclosure  of  a  mort- 
gage is  peculiarly  an  equity  proceeding, 
and  when  a  district  court  gains  jurisdic- 
tion of  the  case  for  the  purpose  of  fore- 
closure, it  has  the  right  to  give  full  relief, 
and  for  this  purpose  to  decree  and  execute 
a  sale  of  the  mortgaged  premises.  But 
when  the  claim  is  presented  to  the  admin- 
istratofi  and  probate  court,  it  is  otherwise. 
BeUoc  V.  Rogers,  9  Cal.  129. 

127.  An  action  to  foreclose  a  mortgage, 
given  for  the  purchase  money  of  a  home- 
stead by  a  deceased  person,  is  not  a  claim 
in  the  sense  of  the  statute  against  the 
estate  of  the  deceased.  Suit  can  be  brought 
thereupon  in  the  district  court,  and  the  ad- 
ministrator is  a  proper  party  for  the  pur- 
pose of  liquidating  the  amount  of  the  in- 
debtedness.   Carry,  Caldwell,  10  Cal.  385- 

128.  There  is  no  relation  of  inferiority 
in  the  constitution  or  powers  of  the  probate 
court,  as  respects  the  district  court.  They 
are  unlike,  but  within  their  respective 
spheres  not  unequal.  They  are  both  consti- 
tutional courts.  No  appeal  lies  from  one 
to  the  other.     Pondy.  Pond,  10  Cal.  500. 

129.  Issues  of  fact  are  sent  from  the 
probate  court  to  the  district  court,  not  as 
from  an  inferior  to  a  superior  tribunal,  but 
for  the  sake  of  convenience,  because  the 
probate  court  has  not  the  machinery  of 
jury  trial  and  its  incidents.     /& 
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130.  The  district  court,  by  virtue  of  its 
common  law  powers  alone,  derives  its 
powers  to  trj  issues  of  fact,  and  that  court, 
as  a  court  of  law,  has  no  jurisdiction  over 
probate  matters.    Ih.  501. 

131.  The  nonpresentation  of  a  claim 
against  the  estate  of  a  deceased  person  to 
the  administrator  will  not  deprive  the  dis- 
trict court  of  jurisdiction  over  the  estate. 
BitHtgch  V.  Porter,  10  CaL  560. 

132.  Under  former  decisions  of  this 
conrt,  district  courts,  as  courts  of  chancery, 
have  assumed  jurisdiction  over  probate 
matters,  and  as  probably  rights  have  vested 
under  their  decrees,  and  the  principle  as- 
serted is  more  convenient  in  practice,  it  is 
not  permissible  now  to  question  the  juris- 
diction. Jack's  EstaU  V.  Gerksy  12  Cal. 
436. 

133.  The  district  court  may  take  juris- 
diction of  the  settlement  of  an  estate, 
when  there  are  peculiar  circumstances  of 
embarrassment  to  its  administration,  and 
when  the  assuming  jurisdiction  would 
prevent  waste,  delay  and  expense,  and 
thus  conclude  by  one  action  and  decree  a 
protracted  and  vexatious  legislation.  Ih, 
437. 


c.     Over  Proceedings  in  other  District 

Courts, 

134.  The  several  district  courts  of  the 
State  have  all  the  same  jurisdiction  and 
stand  on  the  same  level,  and  one  cannot 
attempt  by  the  writ  of  mandamus  to  super- 
vise, direct  or  restrain  the  action  of  another, 
and  this  power  must  exist  in  the  supreme 
court,  for  without  it  the  judiciary  system 
would  be  irremediably  imperfect.  People 
V.  Turner,  1  Cal.  149. 

135.  One  district  court  has  no  authority 
to  enjoin  the  proceedings  of  another  dis- 
trict court  Anthony  v.  Duniapf  8  Cal. 
27 ;  Eiekett  v.  Johnson,  8  Cal.  35  ;  Bevalk 
V.  Kraemer,  8  Cal.  71  ;  Chipman  v.  Ifilh 
bard,  8  Cal.  271 ;  Gorham  v.  Toomy,  9 
CaL  77. 

136.  A  district  court  cannot  enjoin  the 
proceedings  of  a  federal  court.  Phelan  v. 
Smith,  8  Cal.  521. 

137.  The  exception  to  the  general  rule, 
that  one  district  court  cannot  restrain  the 
proceedings  of  another  district  court,  is 
where  the  court  in  which  the  action  or 
proceeding  should  be  had  is  unable,  by 


reason  of  its  jurisdiction,  to  afford  the  relief 
sought;  as  where  several  fraudulent  judg- 
ments are  confessed  in  several  courts,  it 
would  not  be  necessary  for  the  creditor  to 
bring  a  different  suit  in  each  different 
court.     Uhlfdder  v.  Levy,  9  Cal.  614. 


b.  Over  Judgments. 

138.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  for  the  ad- 
journment of  the  term  is  invalid,  and  will 
be  set  aside.  Smith  v.  Chichester,  1  CaL 
409 ;  Coffinberry  y.  HorriU,  5  Cal  493 ; 
Peahody  v.  Phelps,  7  CaL  53 ;  Wicks  v. 
Ludwig,  9  CaL  175. 

139.  Afler  the  adjournment  of  the  term, 
no  power  remains  in  the  district  court  to 
set  aside  the  judgment,  or  grant  a  new 
trial,  except  as  provided  by  statute,  unless 
the  right  is  saved  by  proper  motion.  Baddr 
win  V.  Kraetner,  2  CaL  583 ;  Morrison  v. 
Dopman,  3  Cal.  357 ;  Suydam  v.  Pitcher, 
4  CaL  281 ;  Carpentier  v.  Hart,  5  Cal. 
407 ;  Rohb  V.  Robb,  6  CaL  22 ;  Shaw  v. 
McGregor,  8  CaL  521. 

See  Judgment. 


6.  County  Court, 

140.  The  district  courts  have  constitu- 
tional jurisdiction  in  cases  of  nuisance. 
The  grant  of  such  to  the  county  court  by 
statute  cannot  take  away  the  constitutional 
jurisdiction  of  the  district  court  Fits^ 
gerald  v.  Urton,  4  Cal.  238. 

141.  An  act  conferring  jurisdiction  on 
the  county  courts  in  actions  for  which 
courts  of  general  jurisdiction  have  always 
supplied  a  remedy  as  "  special  cases,''  is 
unconstitutional  and  void.  Parsons  v. 
7\iolumne  County  Water  Co,,  5  CaL  44. 

142.  Causes  may  be  transferred  from 
one  county  court  to  another,  according  to 
statute.     Beyes  y,  Sanford,  5  CsA,  117. 

143.  The  cognizance  of  cases  in  which 
the  amount  does  not  exceed  $200,  is  the 
only  one  which  is  not  fixed  and  determ- 
ined by  the  constitution,  but  is  lefl  to 
the  legislature  to  be  vested  in  the  county 
court  as  special  cases,  or  in  the  justices' 
courts.     Zander  v.  Ooe,  5  CaL  232. 

144.  A  county  court  has  no  jurisdiction 


662 


JURISDICTION. 


Coonty  Coart. — ^Appellate. 


to  enforce  a  mechanic's  Uen  where  the 
amount  in  controversy  exceeds  two  hun- 
dred dollars.     Brock  v.  Bruce,  5  Cal.  280. 

145.  The  power  of  the  county  court  to 
treble  damages  by  way  of  penalty  in  ac- 
tions of  forcible  entry  results,  by  necessary 
implication,  from  its  power  to  try  de  novo. 
aCaUaghan  v.  Booth,  6  Cal.  66. 

146.  The  ninth  section  of  article  six  of 
the  constitution  cannot  be  construed  to 
confer  exclusive  original  jurisdiction  in  all 
special  cases  upon  ^e  county  courts.  Ih, 
€7. 

147.  The  legislature,  in  conferring  ju- 
risdiction in  insolvency  cases  on  both  the 
district  and  the  county  courts,  acted  in  the 
exercise  of  a  legitimate  power,  and  these 
courts  have  concurrent  jurisdiction.  Harper 
V.  Freelon,  6  Cal.  76. 

148.  The  act  of  March  27th,  1850, 
conferring  upon  the  county  court  the 
power  of  incorprating  towns,  is  unconsti- 
tutional. People  V.  Totim  of  Nevada,  6 
Cal.  144. 

149.  Where  parties  stipulate  to  arbi- 
trate, and  that  the  award  be  entered  as  a 
judgment  of  the  county  court :  held,  that 
it  was  void  in  toto,  if  it  exceeded  two 
hundred  dollars,  as  the  court  had  no  juris- 
diction.    Wittiams  v.  Walton,  9  Cal.  145. 

150.  The  act  giving  jurisdiction  over 
the  subject  of  contested  elections  to  the 
county  court  is  constitutional,  and  district 
judges  are  embraced  within  it.  Saunders 
V.  Haynes,  13  Cal.  150. 

151.  County  courts,  under  the  statute, 
have  jurisdiction  in  proceeding  by  man- 
damus, and  the  statute  is  constitutional. 
People  V.  Day,  15  Cal.  92. 

152.  Aside  from  previous  decisions  of 
this  court,  the  true  construction  of  our 
constitution  is,  that  the  legislature  has 
power  to  confer  on  county  courts  jurisdic- 
tion in  such  specially  enumerated  and  de- 
fined cases  as  in  its  discretion  should  be 
confided  to  those  tribunals.     Ih, 

153.  Where  a  special  term  of  the  county 
court  was  held  on  the  first  day  of  May, 
upon  notice  to  that  effect  given  on  the 
twenty-fourth  of  April  preceding,  the  pro- 
ceedings  of  the  court  were  irregular,  if  not 
void ;  the  statute  (Wood's  Dig.  881)  re- 
quiring a  notice  of  not  less  than  ten  nor 
more  than  twenty  days.  People  v.  Riley, 
16  Cal.  187. 


a.  Appellate. 

154.  The  county  court  tries  causes  on 
appeal  do  novo,  as  prescribed  by  the 
statute ;  still  such  a  trial  is  an  exercise  of 
appellate,  and  not  of  original  jurisdiction. 
Townsend  v.  Brooks,  5  Cal.  53. 

155.  An  appeal  to  the  county  court  is 
to  be  tried  de  novo,  and  the  court  should 
hear  the  merits  of  the  case,  and  not  dis- 
miss the  action  because  the  parties  defend- 
ants had  not  notice  of  trial  in  the  justice's 
court     Chyle  v.  Baldwin,  5  Cal  75. 

156.  The  question  of  jurisdiction  of  the 
county  court  of  a  case  on  appeal  by  reason 
of  there  being  no  appeal  bond,  cannot  be 
raised  in  the  supreme  court  for  the  first 
time.     Howard  v.  Harmon,  5  Cal.  78. 

157.  If  the  county  court  has  no  juris- 
diction in  cases  on  appeal,  where  an  appeal 
bond  is  not  given,  as  required  by  the 
statute,  the  objection  should  be  made  in 
the  court  below,  and  not  on  appeal  from  the 
county  court.  Tayhr  v.  RandaU,  5  Cal.  79. 

158.  On  appeal  from  a  justice's  court  to 
the  county  court,  on  questions  of  law  alone, 
if  a  new  trial  be  ordered,  it  should  take 
place  in  the  county  court  People  v.  Free- 
Ion,  8  Cal.  517. 

159.  The  county  court  has  the  sole  ap- 
pellate jurisdiction  in  all  cases,  civil  and 
criminal,  arbing  in  justices'  courts,  subject 
to  such  restriction  as  the  legislature  may 
impose,  by  making  the  decisions  of  the  jus- 
tices final  in  such  cases  as  may  be  detenn- 
ined  by  law.    People  v.  Fowler,  9  CaL  86. 

160.  A  defendant,  who  has  been  prop-. 
erly  served  with  process  issued  out  of  a 
justice's  court,  who  allows  judgment  to  be 
taken  against  him,  by  default,  admits  the 
facts  alleged  in  the  complaint,  and  no  ap- 
peal will  lie  from  such  judgment  in  refer- 
ence to  such  facts —  there  being  no  issue 
of  fact  People  v.  County  Churi  of  El 
Dorado  County,  10  Cal.  19;  Funkenstein 
V.  ElguUer,  11  Cal.  328. 

161.  Where  the  defendant  appeals,  on 
questions  of  law  and  fact,  to  the  county 
court,  and  has  admitted  all  the  facts  by 
the  default,  he  is  not  entitled  to  a  trial  de 
novo  upon  the  facts,  nor  upon  the  law, 
unless  there  is  a  statement  filed  in  con- 
formity with  the  statute.  People  v.  Couniy 
Court  ofM  Dorado  County,  10  Cal.  20. 

162.  In  all  cases  of  appeal,  the  issue  of 
fact  must  be  made  in  the  court  of  original 
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jurisdiction.  Hie  cotmtj  court  can  only 
retry  the  issue  tried  in  the  court  below. 
This  is  what  is  meant  by  a  trial  anew  in 
the  county  court.,  under  the  code.     lb. 

163.  The  failure  of  a  justice  of  the 
peace  to  state  in  his  docket  that  the  sum- 
mons was  returned  ^'served,"  will  not 
vitiate  the  judgment  on  appeal.  Denmark 
T.  Liening^  10  Cal.  94. 

164.  A  refusal  by  the  county  court,  on 
appeal  from  a  justice's,  to  permit  an 
amendment  of  a  complaint,  is  a  matter  of 
discretion  with  which  the  supreme  court 
will  not  interfere,  there  being  no  affida- 
vit of  the  materiality  or  importance  of  the 
amendment  Canfield  v.  Bates,  13  CaL  608. 

1 65.  On  appeal  from  a  justice's  court,  in 
fbrdble  en^  and  detainer,  the  execution 
of  an  appeal  bond  within  ten  days  is  not  a 
condition  to  the  jurisdiction  of  the  county 
court.     Habe  v.  Hamilton,  15  Gal.  92. 

See  County  Court. 


7.    Court  of  Sessions, 

166.  The  constitution  limits  the  juris- 
diction of  the  court  of  sessions  to  criminal 
business,  and  negatives  any  other  jurisdic- 
tion. Burgoyne  v.  Supervisors  of  San 
Francisco  County,  5  Cal.  22 ;  Phelan  v. 
Supervisors  of  San  Francisco  County,  6 
Cal.  540. 

167.  The  court  of  sessions  has  no  ap- 
pellate jurisdiction  in  either  civil  or  crimi- 
nal cases.  Their  jurisdiction  is  original, 
not  appellate.  In  all  cases  where  an  ap- 
peal lies  from  a  justice's  court,  it  must  be 
taken  to  the  county  court  People  v.  Fowl- 
er,  9  Cal.  87. 

168.  Courts  of  sessions  have  jurisdic- 
tion of  fighting  a  duel  with  fatal  result 
People  V.  BartleU,  14  Cal.  653. 

See  CouBT  of  Sessions. 


8.  Probate  Court, 

1 69.  The  claim  of  exclusive  jurisdiction 
in  courts  of  probate  over  the  subject  mat- 
ter of  persons  of  minors  as  well  as  their 
estates,  is  unfounded.  Wilson  v.  Roach, 
4  Cal.  366. 

170.  The  probate  court  has  jurisdiction 
to  try  and  determine  issues  of  fact  arising 
in  proceedings  before  it,  and  those  issues 


which  are  sent  to  the  district  court  for 
trial  are  of  that  class  upon  which  the  pro- 
bate judge  is  unwilling  to  pass  his  judg- 
ment, or  where  from  great  conflict  of  evi- 
dence a  reasonable  doubt  must  exist  in  his 
mind  as  to  which  side  has  the  right.  Kel- 
ler V.  Franklin,  5  Cal  433. 

171.  Over  issues  of  fact  joined  in  the 
probate  court,  the  jurisdiction  of  the  dis- 
trict court  shall  be  unlimited;  but  this 
cannot  be  said  to  deprive  the  probate  court 
of  its  jurisdiction.     Ih,  434. 

1 72.  A  probate  judge  ban  no  jurisdiction 
to  order  an  administrator  who  resigned  to 
pay  the  money  in  his  hands  into  court. 
Wilson  V.  Hernandez,  5  Cal.  443. 

173.  In  pleading  a  judgment  of  a  pro- 
bate court,  it  being  a  court  of  limited  and 
inferior  jurisdiction,  it  is  necessary  to  set 
forth  the  facts  which  gave  jurisdiction. 
Smith  V.  Andrews,  6  Cal.  654. 

174.  The  jurisdiction  of  the  probate 
court  over  testamentary  and  probate  mat- 
ters is  not  exclusive.  Most  of  its  general 
powers  belong  peculiarly  and  originall}'  to 
the  court  of  chancery,  which  still  retains 
its  jurisdiction.  Beckys  Estate  v.  Gerke, 
12  Cal.  436. 

175.  Citation  to  heirs,  to  show  cause 
against  probate  of  will  not  served,  is  no 
objection  to  the  jurisdiction  of  the  probate 
court,  if  the  heirs  answer.  The  want  of 
due  service  goes  only  to  the  service  itself. 
Abila  V.  PadiUa,  14  CaL  106. 

176.  S.  dies  out  of  the  State,  leaving 
property  in  Santa  Clara  county,  and  the 
probate  court  thereof  takes  jurisdiction  of 
the  estate,  and  grants  letters  of  adminis- 
tration to  K.  The  widow  subsequently 
files  a  petition  to  revoke  the  letters,  on 
the  ground  that  the  probate  court  of  San 
Francisco  ought  to  have  issued  them, 
whereupon  the  administrator  asks  the 
court  to  transfer  the  cause  to  that  court, 
representing  that  the  widow  and  a  majori- 
ty of  the  witnesses  resided  there,  and  that 
the  interest  of  several  persons  interested 
in  the  estate  would  be  advanced  by  the 
transfer,  to  which  both  parties  agreed. 
The  court  made  an  order  of  transfer.  The 
probate  court  of  San  Francisco,  on  the 
papers  being  filed  therein,  refused  to  take 
jurisdiction  of  the  cause,  and  ordered  the 
papers  back :  held,  that  on  these  facts,  the 
court  of  Santa  Clara  could  not  divest  itself 
of  jurisdiction  and  vest  it  in  the  probate 
court  of  San  Francisco,  and  that  manda- 
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mus  will  not  issue  to  compel  the  latter 
court  to  take  jurisdiction.     JSsicUe  of  Seott^ 
15  Cal.  221. 
See  Probate  Court. 


9.  Superior  Court. 

177.  The  act  of  the  legislature,  giving 
the  power  to  the  late  superior  court  of  the 
city  of  San  Francisco  to  send  its  process 
beyond  its  temtorial  limits,  was  constitu- 
tional. Hickman  v.  O'Neal,  10  Cal.  295  ; 
overruling  Meyer  v.  Kalkman,  6  Cal.  589. 

178.  The  superior  court  had  no  juris- 
diction of  a  suit  affecting  real  estate  situ- 
ated  outside   the   city  limits.      Watts  v. 
White,  13  Cal.  323. 

See  Superior  Court. 


10.  Justices*   Courts. 

179.  If  a  justice  issues  an  attachment 
and  takes  bond  in  a  suit  for  a  sum  exceed- 
ing his  jurisdiction,  the  proceedings  are 
Toid,  and  no  action  lies  on  the  bond.  Ben- 
edict V.  Bray,  2  Cal.  255. 

180.  Although  the  jurisdiction  of  min- 
ing claims  is  given  to  justices'  courts,  yet 
if  the  amount  in  controversy  is  above  two 
hundred  dollars,  the  district  court  has  ju- 
risdiction ;  no  statute  can  deprive  the  lat- 
ter court  of  the  jurisdiction  confirmed  and 
defined  by  the  constitution.  Hicks  v.  BeU, 
3  Cal.  224. 

181.  A  party  who  sues  out  a  writ  of 
replevin  from  a  justice's  court  having  no 
jurisdiction,  and  obtains  the  property, 
cannot,  in  an  action  on  the  bond,  set  up  as 
a  defense  the  want  of  jurisdiction  of  the 
justice.     McDermottv.  Jsbell,  4  Cal.  114. 

182.  A  party  who  avails  himself  of  the 
process  of  an  inferior  court  cannot  escape 
the  responsibility  of  his  own  act,  upon  the 
ground  that  such  tribunal  has  no  jurisdic- 
tion over  the  subject  matter  in  controversy. 
lb. 

183.  A  cause  having  been  transferred 
from  the  recorder's  court  to  a  justice's,  the 
latter  of  which  had  jurisdiction,  and  the 
defendant  having  appeared  before  a  justice 
and  consented  to  the  time  fixed  for  trial, 
is  a  waiver  of  his  right  to  be  brought  in  by 
the  summons  and  complaint.  Cronise  v. 
GarghiU,  4  Cal.  122. 


184.  The  law  vestiog  magistrates  with 
jurisdiction  where  the  sum  in  controversy 
amounts  to  more  than  two  hundred  dollars, 
is  unconstitutional  and  void.  Zander  y, 
Coe,  5  Cal.  234 ;  ^naU  v.  Gwinn,  6  CaL 
449. 

185.  Where  a  justice  renders  a  judg- 
ment exceeding  his  jurisdiction,  the  county 
court,  on  appeal,  should  dismiss  the  whole 
case.     Ford  v.  Smithy  5  Cal.  331. 

186.  Justices  of  the  peace  have  juris- 
diction of  an  action  to  determine  the  right 
to  mining  claims,  but  not  where  there  is  a 
conflict  as  to  the  right  to  the  use  of  water. 
Hill  V.  Neunnan,  5  Cal.  446. 

187.  Justices  of  the  peace  have  no  ju- 
risdiction in  actions  to  recover  damages  for 
injury  to  a  mining  claim,  or  for  its  deten- 
tion. Van  Etten  v.  Jilson,  6  CaL  19 ; 
SmaU  V.  Gwinn,  6  Cal.  449 ;  Freeman  v. 
Powers,  7  Cal.  105. 

188.  Justices'  courts  have  jurisdiction 
in  cases  of  forcible  entry.  (/CoUlahan  y. 
Booth,  6  Cal.  67 ;  Hart  v.  Moan,  6  Cal. 
162. 

189.  A  justice  of  the  peace  has  juris- 
diction to  grant  appeals,  and  to  stay  pro- 
ceedings thereupon.  Coulter  v.  Siark,  7 
Cal.  245. 

190.  The  act  conferring  criminal  juris- 
diction in  justices'  courts  is  oonstitutionaL 
People  V.  Fowler,  9  Cal.  88. 

191.  The  law  presumes  nothing  in  favor 
of  the  jurisdiction  of  justices'  courts ;  and 
a  party  who  asserts  a  right  under  the 
judgment  of  a  justice,  must  affirmatively 
show  every  fact  necessary  to  chow  such 
jurisdiction.    Swain  v.  Chase,  12  Cal.  285. 

192.  The  record  of  the  proceedings  in 
a  justice's  court  in  which  judgment  was 
rendered,  must  afidrmatively  show  that  the 
suit  was  brought  in  the  proper  township, 
or  the  proceedings  are  coram  non  judice 
and  void ;  and  the  failure  of  defendant 
after  summons  served  to  appear  and  ob- 
ject that  suit  was  brought  in  the  wrong 
township,  is  no  waiver  of  the  objection. 
Lowe  V.  Alexander,  15  Cal.  301 ;  Fogg  ?. 
Clements,  16  Cal.  392. 

See  Justice's  Court. 


11.  Recorder's  GourL 

193.  The  recorder  of  the  city  of  San 
Francisco  has  the  right  to  award  the  pun- 
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khment  for  the  crime  of  assault  and  bat- 
tery affixed  bj  the  statute  of  crimes  and 
punishments  of  April  18th,  1850.  Pea- 
pie  Y.  Ah  King,  4  CaL  307. 


JUROR. 

1.  A  verdict  of  a  jury  will  not  be  set 
aside  on  the  ground  that  one  of  the  jurors 
"knew  and  was  aware  of  the  circum- 
stances connected  with  the  affair/'  the  sub- 
ject matter  of  the  suit,  where  no  objection 
to  him  was  made  until  after  the  verdict 
was  rendered,  and  it  not  appearing  that 
he  had  formed  or  expressed  an  opinion 
before  the  trial,  or  was  biased  in  favor  of 
the  plaintiff.  Lawrence  v.  Collier,  1  Cal.  38* 

2.  A  juror  is  competent,  though  he  may 
have  formed  and  expressed  an  opinion 
from  reports,  yet  who  thought  he  could  sit 
on  a  jury  wiUiout  bias  if  evidence  would 
change  his  opinion,  and  that  he  would  be 
governed  by  the  evidence  adduced.  Peo- 
ple V.  McCauky,  1  Cal.  384. 

3.  A  new  trial  should  not  be  granted 
on  the  affidavit  of  a  juryman,  made  after 
the  verdict  and  for  the  purpose  of  moving 
finr  a  new  trial,  that  he  had  formed  and 
expressed  an  opinion  before  the  trial. 
People  V.  Baker,  1  Cal.  405. 

4.  It  is  a  well  settled  rule,  founded  upon 
considerations  of  necessary  policy,  that  the 
testimmiy  of  a  juryman  cannot  be  received 
to  defeat  his  own  verdict     Jb. 

5.  On  the  trial  of  an  indictment  for 
grand  larceny,  punishable  with  imprison- 
ment or  death,  at  the  discretion  of  the 
jury,  a  juror  was  asked  by  the  prosecuting 
attorney,  whether  he  had  any  conscien- 
tious scruples  against  the  infliction  of 
capital  punishment,  to  which  he  answered 
that  he  would  hang  a  man  for  murder,  but 
would  not  for  stealing:  held,  that  the 
juror  was  not  competent.  People  v.  Tbn- 
ner^  2  Cal.  258. 

6.  To  render  a  person  competent  to  act 
as  a  juror,  he  must  be  an  elector  for  the 
county  in  which  he  is  returned,  and  have 
resided  in  the  county  thirty  days.  Samp' 
wan  V.  Skaeffer,  3  Cal.  107. 

7.  A  juror  cannot  be  allowed  to  im- 
peach his  own  verdict,  or  account  for  his 


own    or  his  fellow   juror's    misconduct. 
Amsby  V.  Dichhouee,  4  Cal.  103. 

8.  Residence  depends  upon  intention  as 
well  as  fact,  and  inhabitancy  for  a  short 
period  only,  against  the  intention  of  ac- 
quiring a  domidl,  would  not  make  a  resi- 
dent competent  to  be  a  juror.  People  v. 
Peralta,  4  Cal.  175. 

9.  The  prisoner  who  has  not  exhausted 
his  peremptory  challenges  has  the  right  to 
challenge  peremptorily  one  of  his  jurors, 
after  the  twelve  are  accepted,  but  before 
they  are  sworn.  People  v.  Kokle,  4  CaL 
199. 

10.  For  the  purpose  of  asserting  the 
innocence  or  maintaining  the  defense  of 
the  prisoner,  there  is  no  system  under 
which  it  is  absolutely  necessary  that  the 
right  of  challenge  should  be  exercised  at 
any  precise  point  of  time  before  the  jurors 
are  sworn.    Jb, 

11.  No  regular  panel  having  been 
drawn  and  summoned,  the  court  ordered 
thirty-six  jurors  to  be  summoned,  which 
was  done,  and  twenty-seven  of  them  ap- 
pearing, the  court  caused  their  names  to 
be  placed  in  a  box,  from  which  twelve 
were  drawn  to  constitute  a  trial  panel : 
held,  not  to  be  ground  for  challenge  to  the 
whole  panel.  People  v.  Stuart,  4  Cal.  225. 

12.  Under  any  circumstances,  the  with- 
drawal of  a  juror,  and  the  continuance  of 
a  case  thereby,  is  no  ground  for  reversing 
a  judgment  subsequently  obtained.  Ben^ 
edict  V.  Cozzens,  4  Cal.  382. 

13.  The  affidavit  of  jurors  will  not  be 
taken  to  contradict  a  verdict  as  shown  in 
the  record.  Caetro  v.  GiU,  5  Cal.  42; 
Wilson  V.  Berryman,  5  Cal.  46 ;  People  v. 
Backus,  5  Cal.  276. 

14.  Where  jurors  agree  each  one  to 
mark  down  the  sum  he  thinks  proper  to 
find  as  damages,  and  then  to  divide  the 
total  amount  of  those  sums  by  the  number 
of  persons  composing  the  jury,  which  re- 
sult should  be  their  verdict,  such  conduct 
is  irregular.  Wilson  v.  Berryman,  5  Cal.  45. 

15.  Jurors  will  be  permitted  to  sub- 
stantiate their  own  verdicts  by  affidavit, 
and  check  any  collusion  or  corruption  on 
the  part  of  the  officer  having  them  in 
charge.*  Wilson  v.  Berryman,  5  Cal. 
46;  contra,  People  v.  Backus,  5  Cal.  276. 


*Tbe  abOTtt  oonfliotInK  declslODB  are  botb  by  C.  J.  Mni^ 
ray :  bat  tha  fbrroer  caie  ta  an  obiter  dictum,  wbtle  In 
tba  Utter  case  It  received  the  attention  of  eoanael  and 
tbe  bencb,  and  the  later  opinion  may  be  relied  on  aa  the 
law. 
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16.  A  prisoner  has  the  right  to  exam- 
ine jurors  by  propounding  any  interroga- 
tory to  the  jurors,  without  first  challenging 
them  for  cause.  PeopU  v.  Backus,  5  Cal. 
277. 

17.  The  law  contemplates  that  every 
juror  who  sits  in  a  cause  shall  have  a  mind 
free  from  all  bias  or  prejudice  of  any  kind, 
and  if  a  juror  is  prejudiced  in  any  man- 
ner, he  is  not  a  proper  person  to  sit  in  the 
jury  box ;  and  the  prisoner  may  ask  if  he 
belongs  to  any  association  or  order  which 
would  create  a  prejudice  against  the  pris- 
oner.   People  V.  Reyes,  5  Cal.  346. 

18.  Where  a  juror  is  challenged  for 
actual  bias,  the  triers  are  to  determine  the 
fact  from  the  testimony,  and  any  testimony 
which  woqld  lead  to  the  conclusion  that  a 
bias  existed  in  the  juror's  mind,  is  compe- 
tent testunony.    lb,  349. 

19.  In  criminal  cases,  it  is  a  good 
ground  of  challenge  of  a  juror,  that  he  has 
expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  prisoner  upon  what  he  had 
heard  at  the  time  he  expressed  the  opin- 
ion, and  that  at  the  time  he  so  expressed 
it,  he  expressed  no  qualification.  People 
V.  GottU,  6  Cal.  228. 

20.  The  remark  of  a  juror  during  a  re- 
cess of  the  trial  that  there  was  no  use  of 
taking  up  time  in  trying  to  humbug  the 
jury,  and  that  the  lawyer  who  made  the 
shortest  speech  would  win  the  case,  was 
not  such  misconduct  as  will  vitiate  the 
verdict.  Taylor  v.  Galifomia  Stage  Go,, 
6  Cal.  230. 

21.  In  a  capital  case,  where  a  juror  on 
his  examination  on  voir  dire  by  defend- 
ant stated  that  he  had  formed  and  ex- 
pressed an  unqualified  opinion,  the  defend- 
ant should  have  challenged  him  for  cause ; 
and  when  he  did  not,  and  the  juror  stated 
on  examination  by  the  prosecution  that  he 
had  formed  his  opinion  from  reading 
newspapers:  held,  that  the  defendant 
could  not  question  him  further,  but  must 
challenge  peremptorily.  People  v.  Stone- 
cifer,  6  Cal.  409. 

22.  A  citizen  of  the  State  who  has  re- 
sided in  the  county  fourteen  days,  and 
then  been  absent  some  months  from  the 
State,  with  the  intention  of  returning  to 
reside  in  the  county,  and  has  returned  and 
resided  some  fourteen  days  in  the  county, 
is  a  competent  juror,  his  residence  dating 
from  the  first  residence,  and  not  from  his 
return.    Ih,  410. 


23.  A  party  who  accepts  a  juror,  know- 
ing him  to  be  disqualified,  is  estopped  from 
afterwards  availing  himself  of  such  dia- 
qalification.     Ih.  411. 

24.  Affidavits  to  the  incompetency  of  a 
juror  must  be  embodied  in  a  bill  of  excep- 
tions or  they  will  not  be  examined  by  the 
appellate  court.     Ih, 

25.  Where  a  juror  in  a  trial  for  murder 
stated  on  his  voir  dire  that  he  had  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  that  opinion 
when  expressed  was  without  qualification : 
held,  that  he  was  properly  challenged  by 
the  prisoner,  and  should  have  been  re- 
jected.    People  V.  Williams,  6  GaL  207. 

26.  It  is  no  argument  in  favor  of  the 
ruling  of  the  court  overruling  the  chal- 
lenge, that  the  juror  did  not  state  whether 
his  opinion  was  for  or  against  the  prisoner. 
The  courts  would  not  permit  a  juror  to  be 
questioned  on  that  fact     lb. 

27.  Where  a  juror  in  a  capital  case 
was  asked  if  he  entertained  such  conscien- 
tious opinions  as  would  preclude  him  fix>m 
finding  the  defendant  guiltty,  when  the  of- 
fense charged  was  punishable  with  death, 
to  which  he  answered  that  he  was  opposed 
to  capital  punishment  on  principle :  held, 
that  it  was  error  to  challenge  for  cause  by 
the  prosecution  on  such  answer.  People 
V.  Stewart,  7  Cal.  143. 

28.  A  challenge  for  cause  is  warranted 
where  the  juror  on  his  voir  dire  states 
that  it  would  require  proof  to  change  the 
opinion  then  existing  in  his  mind.  People 
V.  Gehr,  8  Cal.  361. 

29.  The  fact  that  a  juror  says  that  he 
could  try  a  cause  impartially,  will  not 
make  him  competent.  The  life  or  liberty 
of  a  citizen  is  not  to  be  committed  to  the 
decision  of  those  whose  prejudices  and 
pride  of  opinion  are  enlisted  against  him. 
lb. 

30.  The  declaration  of  a  juror  before 
trial,  that  ^  the  people  ought  to  take  the 
prisoner  out  of  jail  and  hang  him,"  rendov 
him  incompetent  to  try  the  case;  and 
where  the  verdict  of  guilty  has  been  found 
by  such  juror,  the  court  should  grant  a 
new  trial.    People  v.  Pktmmer,  9  Cal.  313. 

31.  The  objection  to  the  qualification  of 
a  juror,  that  his  name  was  not  on  the  ve- 
nire returned  by  the  sheriff,  comes  too 
late  after  verdict.  It  should  have  been 
urged  on  the  trial.  Thrall  v.  Smiley,  9 
Cal.  537. 
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32.  On  a  trial  for  murder,  eleven  jurors 
were  examined,  passed  upon  by  both  the 
State  and  the  defense,  and  sworn.  These 
jurors  were  sworn  to  try  the  case  without 
objection  of  counsel  for  defendant  The 
twelfth  juror  was  accepted  by  the  parties. 
The  counsel  for  the  deifendant,  before  the 
last  juror  was  sworn,  offered  to  interpose 
a  peremptory  challenge  to  one  of  the 
eleven  sworn,  without  naming  him  or  stat- 
ing any  fact  which  had  come  to  their 
knowledge  since  he  was  sworn :  held,  that 
the  offer  to  challenge  was  properly  refused, 
as  no  good  cause  was  shown.  People  v. 
Rodriguez^  10  Gal.  59. 

33.  In  an  action  of  ejectment,  a  juror 
who  has  formed  an  opinion  adverse  to  the 
Talidity  of  the  title  under  which  defend- 
ants  claimed,   is  an  incompetent   juror. 

WhiU  V  Moses,  11  Gal.  69. 

34.  A  general  challenge  of  a  juror  for 
cause,  widiout  specification  of  the  partic- 
ular grounds,  is  insufficient  Paige  v. 
aNeal,  12  Gal.  492. 

35.  That  a  juror  has  just  tried  a  case 
involving  the  liability  of  defendant  for  a 
similar  cause  of  action,  depending  on  the 
same  general  considerations,  does  not  ren- 
der him  incompetent  to  sit  in  the  subse- 
quent cause.  Algier  v.  Steamer  Maria, 
14  CaL  169. 

36.  A  verdict  in  a  criminal  case  cannot 
be  impeached  by  an  affidavit  of  one  of  the 
jurors,  tending  to  show  that  it  was  not  a 
fair  expression  of  the  opinion  of  the  jury. 
People  V.  Wyman,  15  Gal.  75. 

37.  Ghallenges  to  the  panel  of  the  grand 
jury  or  to  individual  jurors  must  be  made 
at  the  impaneling  of  the  jury ;  and  on  in- 
dictment for  murder  transferred  to  the 
district  court,  the  challenge  cannot  there 
be  made.     People  v.  Moice,  15  Gal.  331. 

38.  A  challenge  for  implied  bias,  in 
criminal  ca^es,  must  specify  the  particular 
cause  of  bias.  It  is  not  enough  to  say,  "  I 
challenge  the  juror  for  implied  bias."  Peo- 
ple V.  Reynolds,  130. 

39.  It  is  proper  to  examine  a  juror  on 
his  voir  dire,  generally,  as  to  his  qualifica- 
tions, with  the  view  to  obtain  information 
upon  which  to  rest  a  specific  challenge. 
Immediately  after  such  preliminary  exam- 
ination is  closed,  the  challenge  should  be 
made,  distinctly  stating  the  causes.  The 
district  attorney  can  then  except  to  the 
challenge,  or  deny  the  facts  it  alleges ;  that 
is,  he  can  demur  to  its  sufficiency,  or  join 


issue  on  the  truth  of  itd  averment  If  the 
latter  course  be  adopted,  the  jurors  can 
be  further  examined,  other  witnesses  be 
called,  and  the  matter  then  submitted  to 
the  courts    Ih,  131. 

40.  The  allowance  of  a  peremptory 
challenge,  in  criminal  cases,  after  the  juror 
has  been  accepted  and  sworn,  is  not  a 
matter  of  right,  but  may  be  permitted  for 
good  cause.     Ih, 

41.  That  a  juror  was  formerly  connect- 
ed with  the  police  department  of  San  Fran- 
cisco, and  had,  generally,  an  unfavorable 
opinion  of  persons  accused  of  crime,  is  no 
disqualification.     Ih, 

42.  In  criminal  cases,  jurors  may  be 
sworn  in  chief,  as  they  are  accepted,  or 
the  administration  of  the  oath  may  be  de- 
layed until  the  panel  is  completed.  In 
either  case,  the  defendant  must  exercise 
his  right  of  peremptory  challenge  before 
the  juror  is  sworn.     Ih. 

43.  In  criminal  cases,  the  test,  under  our 
statute,  of  the  exclusion  of  a  juror  for  im- 
plied bias,  is,  that  he  has  formed  or  ex- 
pressed an  unqualified  opinion  or  belief  in 
the  guilt  or  innocence  of  the  accused.  To 
exclude  the  juror,  he  must  have  a  settled 
conviction  of  the  guilt  or  innocence  of  the 
accused,  or  must  have  expressed  such  con- 
viction.   Ih,  132. 

44.  The  terms  ''  unqualified  opinion  or 
belief"  were  used  to  define  the  nature  of 
the  opinion  or  belief  formed  or  expressed ; 
to  distinguish  between  a  mere  hypothetical 
opinion,  or  a  mere  casual  impression,  and 
a  decided  or  fixed  opinion.     Ih, 

45.  That  a  juror  has  read  or  heard  a 
statement  of  the  facts  of  a  case,  does  not, 
of  itself,  disqualify  him,  under  the  statute ; 
for  he  may  not  have  formed  or  expressed 
an  ^^unqualified  opinion."  A  mere  im- 
pression or  suspicion  derived  from  such 
reading  or  hearing  does  not  disqualify. 
The  juror  must  have  reached  a  conclusion 
like  that  upon  which  he  would  be  willing 
to  act  in  ordinary  matters.     Ih, 

46.  The  "  unqualified  opinion  "  intended 
by  the  statute,  usually  involves  a  belief  in 
the  facts,  as  well  as  a  conclusion  from 
them;  and  although  a  juror  may,  from 
reading  or  hearing  a  statement  of  the 
facts,  draw  an  inference  from  it  which 
amounts  to  an  opinion,  still,  if  this  infer- 
ence or  opinion  be  conditional  or  qualified 
— ^for  example,  if  it  depend  upon  the  facts 
turning  out  as  stated  in  the  account  read 
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or  heard — ^the  juror  is  not,  as  a  matter  of 
law,  disqualified  on  an  exception  for  im- 
plied bias.     Ih.  133. 

47.  In  such  case,  the  juror  might,  under 
some  circumstances,  be  excluded  for  actual 
bias ;  for  instance,  where  a  case  depended 
upon  circumstances  not  in  themselves  con- 
clusive, if  a  juror  had  an  opinion  which 
gave  conclusive  force  to  one  or  more 
of  such  circumstances,  it  might  show  that 
actual  bias  which  would  preclude  him 
from  fairly  trying  the  issue.     lb. 

48.  On  exception  for  actual  bias,  the 
triers  have  the  right  to  reject  a  juror  on  a 
certain  state  of  facts,  if  thej  think  he  will 
not  act  with  entire  impartiality,  even 
though  he  be  not  disqualified,  as  a  conclu- 
sion of  law,  from  such  facts.  They  have 
an  enlarged,  though  not  an  arbitrary  dis- 
cretion in  the  matter.  They  should  exam- 
ine the  juror  fully,  and  are  governed  by  no 
inflexible  rules.  They  must  judge  by 
what  they  can  discover  of  the  qualities, 
state  of  mind,  motives  and  relations  of  the 
particular  juror,  and  from  their  judgment 
there  is  no  appeal.     Ih,  134. 

49.  The  statute  makes  the  expression 
of  an  unqualified  opinion,  in  law,  bias, 
which  cause,  of  itself,  excludes  the  juror ; 
but  the  expression  of  a  less  decided  opin- 
ion, though  it  does  not,  as  a  matter  of  law, 
exclude  him,  may  be  sufficient  in  itself,  or 
in  connection  with  other  proof,  to  exclude 
him,  if,  in  the  judgment  of  the  triers,  from 
what  they  can  discovor  of  the  character  of 
the  juror,  tliis  expression  or  these  othejc 
circumstances  would  render  him  not  en- 
tirely impartial.     lb. 

See  Challenge,  Gband  Jubt,  In- 
structions, Jury,  Verdict. 


JURY. 

1.  From  the  exercise  of  the  remedies 
which  the  writ  of  quo  warranto  afiTords,  a 
jury  is  to  be  impaneled  to  try  the  various 
issues  of  facts,  which,  from  the  nature  of 
the  investigation,  would  be  of  a  wide 
range  and  of  the  most  exciting  character. 
Ex  parte  the  Attorney  General^  1  Gal.  87. 

2.  The  legislature  has  not  provided  the 
supreme  court  with  a  jury  in  any  case,  nor 


authorized  it  to  cause  an  issue  of  facts  to 
be  made  up  in  this  court  and  referred  to 
another  court  for  trial.  All  issues  of  facts 
are  to  be  tried  in  an  inferior  court  of  this 
State.     lb, 

3.  Where  the  boundaries  of  a  lot  of 
land  granted  by  an  alcalde  are  uncertain, 
the  jury  should  determtne  the  true  loca- 
tion of  the  lot  in  question.  JReynolds  v. 
West,  1  Cal.  328. 

4.  Where  an  action  is  brought  for  the  bal- 
ance of  an  account,  and  the  answer  avers 
payment  by  a  promissory  note,  and  the 
plaintiff  replies  that  he  was  induced  to  re- 
ceive the  note  by  fraud,  the  court  held 
that  it  was  one  of  the  cases  where  the 
party  was  entitled  to  a  trial  by  jnry,  and 
it  could  only  be  referred  by  consent  of  the 
parties.     Seaman  v.  Afarianiy  1  Cal.  336. 

5.  Evidence  showing  that  the  plaintiff 
was  a  good  bookkeeper  was  proper  to  be 
submitted  to  the  jury,  to  enable  them  to 
form  an  estimate  of  the  damages  which 
the  plaintiff  had  probably  sustained ;  and 
they  should  consider  the  probabilities  of 
his  procuring  a  situation  and  retaining  it. 
Tan^e  v.  Pacific  Mail  S,  S,  Co^  1  CaL  354. 

6.  Whether  driving  piles  into  a  street 
extended  into  the  bay  in  the  city  of  San 
Francisco  is  an  obstruction  to  the  free  use 
of  the  street  by  the  public,  is  a  question 
of  fact  for  the  jury  to  pass  upon,  and  if 
not  so  submitted,  a  new  trial  will  be  grant- 
ed. Gity  of  San  Franciico  v.  Clarkj  1 
CaL  386. 

7.  Damages  caused  by  the  depredation 
of  real  estate  under  an  attachment,  and 
the  injury  caused  to  the  credit  and  the 
reputation  of  the  defendant  by  reason  of 
the  attachment,  are  too  remote  to  submit 
to  the  consideration  of  a  jury  in  an  action 
on  the  undertaking.  BecUh  v.  Lenty  1  CaL 
412. 

8.  The  fact  whether  a  structure  was  a 
public  nuisance.  Is  a  question  not  for  the 
court  but  for  the  jury  to  decide.  GwUer 
V.  Geary,  1  Cal.  467. 

9.  The  whole  charge  to  the  jury  should 
be  taken  together,  and  when  considered  in 
this  way,  if  it  it  appear  that  the  jury  could 
not  have  been  misled  by  it,  a  new  trial 
will  not  be  granted.  Garrington  v.  Pa- 
dfic  Mail  S.  S.  Co.,  1  Cal.  478. 

10.  Whether  such  a  custom  existed  or 
not,  when  a  custom  is  about  being  proven, 
is  a  question  for  the  jury  to  decide.  Par 
naud  v.  Jones,  1  Cal.  500. 
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11.  The  court  should  refuse  to  instruct 
the  jury  on  abstract  questions  of  law,  not 
applicable  to  the  evidence.  Fowler  v. 
SmM,  2  Cal.  45. 

12.  The  right  of  trial  by  jury  cannot 
be  waived  by  implication.  Sinith  v.  PoUocky 
2  Cal.  94. 

13.  It  is  the  duty  of  the  court  to  decide 
upon  the  admissibility  of  a  witness  objected 
to  for  interest,  and  it  is  error  to  refer  the 
question  to  a  jury  upon  the  evidence,  with 
instructions  to  disregard  the  testimony  if 
they  believe  the  witness  interested.  Tc^or 
v.  Stanieh,  2  Cal.  240. 

14.  The  right  of  trial  by  jury  may  be 
waived  in  the  mode  prescribed  by  law. 
RusseU  V.  MioU,  2  CaL  246. 

15.  An  order  of  reference  to  ascertain 
the  amount  of  damages  for  the  wrongful 
suing  out  of  an  injunction  is  no  violation 
of  the  right  to  a  trial  by  jury.     Ih, 

16.  The  question  of  notice  of  the  disso- 
lution of  a  partnership  is  a  fact  for  the 
jury,  under  the  charge  of  the  court.  Rahe 
V.  WdU,  3  Cal.  151 ;  Treadwell  v.  Wells,  4 
Cal.  263. 

17.  The  trial  by  jury  does  not  necessa- 
rily attach  to  equity  cases.  Smith  v.  Rowe, 
4  Cal.  7. 

18.  In  an  action  of  trespass,  the  question 
of  damages  is  a  question  particularly  for 
the  jury.    Drake  v.  Palmer^  4  Cal.  11. 

19.  The  fact  of  the  dedication  of  the 
premises  by  possession  as  a  homestead  was 
properly  submitted  to  the  jury.  Cook  v. 
McChrutian,  4  Cal.  26. 

20.  The  question  of  the  possession  and 
identity  of  the  land  should  be  left  to  the 
jury,     fficks  v.  Davis,  4  Cal.  69. 

21.  The  mere  act  of  filing  an  answer 
does  not  operate  as  an  appearance  at  the 
trial,  so  as  to  prevent  the  waiver  of  a  jury 
trial  under  the  code.  Zane  v.  Crowe,  4 
Cal.  112. 

22.  Where  the  evidence  and  the  reason- 
able presumption  tend  to  establish  the  fact 
in  controversy,  a  nonsuit  is  improper,  and 
the  case  should  be  given  to  the  jury.  De 
Roy.  Cordes,  4  Cal.  119. 

23.  It  is  not  the  province  of  the  court, 
where  a  jury  tries  the  case,  to  pronounce 
upon  the  facts  in  its  finding.  Bessie  v. 
Earle,  4  CaL  200. 

24.  Where  the  contract  declared  on  is 
joint,  and  there  is  no  evidence  showing 
that  one  of  the  parties  sued  was  party  to 
the  contract,  his  receipt  of  moDcy  on  ac- 


count  of  the  work  done  is  not  enough  to  fix 
his  liability.  This  is  a  mere  circumstance 
to  be  left  to  the  jury  on  the  question  of  his 
being  a  party  to  a  contract.  Kritzner  v. 
Warner,  4  Cal.  232. 

25.  The  time  provided  by  statute  in 
which  a  jury  shall  be  returned  by  the 
sheriff  is  directory  and  not  mandatory. 
Mowry  v.  Starhuck,  4  Cal.  275. 

26.  The  legislature  alone  can  determine 
in  what  cases  the  right  to  trial  by  jury  may 
be  waived.     Exline  v.  Smith,  5  Cal.  113. 

27.  After  a  jury  have  once  retired,  it  is 
error  to  allow  them  to  come  into  court  and 
receive  instructions  in  the  absence  of  the 
parties  or  their  counsel.  Redman  v.  Gtd' 
nac.  5  Cal.  148. 

28.  In  chancery  proceedings,  parties 
are  not  entitled  to  a  trial  by  jury,  because 
it  would  be  utterly  fruitless.  Walker  v. 
Sedgwick,  5  Cal.  192 ;  Cahoon  v.  Levy,  5 
Cal.  294. 

29.  In  chancery,  certain  issues  of  fact  are 
submitted  to,  and  are  determined  by  a  jury, 
the  granting  of  a  new  trial  is  entirely  dis- 
cretionary with  the  chancellor  and  his 
action  is  not  revisable.  Gray  v.  Raton,  5 
Cal.  448. 

30.  What  is  actual  and  what  is  con- 
structive possession  in  many  cases  must  be 
a  question  of  fact  for  the  jury.  C  Calla" 
ghan  v.  Booth,  6  Cal.  65. 

31.  Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  facts  declares 
a  transaction  fraudulent,  it  is  not  a  question 
for  the  jury.    Chenery  v.  Palmer,  6  Cal.  1 22. 

32.  In  an  action  for  malicious  prosecu- 
tion of  a  suit  on  a  bill  of  exchange  which 
was  paid,  whether  the  plaintiffs  in  that  suit 
knew  that  the  bill  was  in  fact  paid  or  not 
when  they  sued,  is  a  question  for  the  jury. 
Weaver  v.  Page,  6  Cal.  684. 

33.  In  such  cases  there  is  no  fixed  rule 
as  to  the  amount  of  damages,  the  jury  are 
not  confined  to  the  actual  pecuniary  loss, 
but  may  take  into  consideration  the  char- 
acter and  position  of  the  parties,  and  all  the 
circumstances  of  the  case.    Ih,  685. 

34.  In  a  chancery  case,  where  the  jury 
are  summoned  to  find  certain  issues  of  fact 
which,  when  found,  are  not  obligatory,  but 
simply  obtained  for  the  purpose  of  inform- 
ing the  conscience  of  the  chancellor,  it 
seems  that  it  is  no  error  to  refuse  to  in- 
struct the  jury  as  to  what  would  be  the 
law  on  a  given  state  of  facts.  In  such  a 
case  the  jury  finds  the  fact,  and  if  the 
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court  adopt  the  finding,  it  applies  the  law. 
Dominguez  v.  Dominguez,  7  Cal.  426. 

35.  The  question  of  malice  in  an  action 
for  malicious  prosecution  is  one  solelj  for 
a  jury,  and  the  charge  must  be  shown  to 
bave  been  willfully  false.  Potter  v.  Seale, 
8  Cal.  220. 

36.  Where  several  defendants  are  tried 
together,  they  are  not  allowed  to  sever 
their  chcdlenges,  but  all  must  join  therein. 
This  applies  as  well  to  peremptory  as  to 
challenges  for  cause.  People  v.  Mc  CaUa^ 
8  Cal.  303. 

37.  The  117th  section  of  the  civil  code 
concerning  the  return  of  property  replevied, 
to  the  defendant  only  applies  where  the 
issues  of  the  case  have  been  submitted  to 
and  passed  upon  by  the  jury,  and  not  to  a 
case  of  judgment  and  nonsuiL  Ginaca  v. 
Atwood,  8  Cal.  448. 

38.  Special  issues  framed  by  the  court 
according  to  chancery  practice  may  be 
tried  by  a  jury  in  equity  cases,  but  if  the 
failure  to  present  the  issues  is  the  result  of 
plaintiff's  own  motion,  he  cannot  be  allowed 
to  take  advantage  of  iL  Brewster  v.  Bours, 
8  Cal.  505. 

39.  A  court  does  not  require  the  verdict 
of  a  jury  to  inform  it  of  facts  recurring  in 
the  presence  of  the  court  itself.  People  v. 
Judge  of  the  Tenth  Judicial  District^  9 
CaL  21. 

40.  In  an  application  for  a  mandamus 
to  compel  a  district  judge  to  sign  a  bill  of 
exceptions  which  the  relator  alleges  he  re- 
fuses to  do,  and  where  the  district  judge 
in  his  answer  avers  that  he  has  signed  a 
true  bill  of  exceptions,  and  that  the  one 
presented  by  relator  is  not  a  true  bill: 
held,  that  the  relator  is  not  entitled  to  a 
jury  to  try  the  issue.     Ih, 

41.  What  facts  and  circumstances  con- 
stitute evidence  of  carelessness  is  a  ques- 
tion of  law  for  the  court  to  determine. 
But  what  particular  weight  the  jury  should 
give  to  these  facts  and  circumstances  is  a 
matter  for  the  jury.  Gerhe  v.  Ccdifomia 
Steam  NavigaHon  Company^  9  Cal.  258. 

42.  Unless  an  irregularity  complained 
of  in  the  formation  of  the  jury  goes  to  the 
merits  of  the  trial,  or  leads  to  the  infer- 
ence of  improper  influence  upon  their 
conduct,  their  verdict  should  not  be  dis- 
turbed.    TkraU  v.  Smiley,  9  Cal.  538. 

43.  An  objection  is  not  well  taken  to  the 
panel  of  a  trial  jury,  on  the  ground  that 
Buch  jury  was  summoned  by  order  of  the 


court  after  the  conmienceroent  of  the  term. 
People  V.  Rodriguezy  10  Cal.  59. 

44.  The  failure  of  the  defendant  to  ap- 
pear on  the  trial  of  an  action  of  replevin 
when  the  cause  is  called  is  a  waiver  of  a 
jury.      WaUham  v.  Carsim,  10  CaL  180. 

45.  In  order  to  detain  and  imprison  a 
defaulter  for  fraud,  it  must  be  alleged  in 
the  complaint,  passed  upon  by  the  jury 
and  be  stated  in  the  judgmenL  Ikons  v. 
Rohinsouy  10  Cal.  412. 

46.  The  question  of  abandonment  of  a 
mining  claim  should  be  left  to  the  jury 
upon  the  facts  adduced  in  evidence.  War- 
ing  V.  Grow,  11  Cal.  371. 

47.  A  jury  cannot  give  compensatioa 
for  loss  of  time,  remuneration  for  wages 
paid,  etc,  unless  there  is  an  allegation  in 
the  complaint  as  to  these  matters.  Baho' 
vich  V.  Bmertc,  12  Cal.  181. 

48.  Where  a  jpry  are  instructed  to 
bring  in  a  sealed  verdict,  and  they  retire 
and  after  agreeing  upon  the  verdict,  seal 
it  up  and  give  it  to  the  officer  in  charge  of 
them — ^the  clerk  being  absent — and  re- 
quest him  to  give  it  to  the  clerk,  which  is 
done ;  and  the  verdict  is  opened  and  read 
in  the  court  in  the  presence  of  the  jury, 
and  read  by  the  clerk,  without  exception : 
held,  that  this  is  not  an  error  sufficient  to 
warrant  a  new  trial.  Paige  v.  ONedL^  12 
Cal.  493. 

49.  In  chancery  cases  the  court  below 
may  disregard  the  verdict  of  a  jury. 
Goode  y.  Smith,  13  Cal.  84. 

50.  A  party  cannot  go  on  and  try  his 
c&se  before  a  judge  without  objection,  and 
after  he  has  lost  it  complain  that  the  case 
was  not  tried  by  a  jury.  Smith  v.  Bran- 
nan,  13  Cal.  115. 

51.  Courts  have  a  large  discretion  over 
the  conduct  of  proceedings  before  them, 
and  may  limit  counsel  to  reasonable  time 
for  argument  before  the  jury.  But  in 
capital  cases  this  should  be  done,  if  at  all, 
only  in  very  extraordinary  and  peculiar 
instances.     People  v.  Keenan,  13  CaL  584. 

52.  Though  a  pleading  is  not  strictly 
proof  for  the  party  making  it,  still  a  com- 
plaint may  be  read  to  the  jury  to  show 
what  allegations  are  not  denied  and  hence 
admitted.  Garfield  v.  Knights  Ferry  and 
TaUe  Mountain  W.  Co.,  14  CaL  36. 

53.  When  it  appears  from  the  whole 
conduct  of  a  cause  that  a  particular  fact  is 
admitted  between  the  parties,  the  jury  have 
a  right  to  draw  the  same  conclusion  as  to 
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that  fact  as  if  it  had  been  proved  in  evi- 
dence, and  to  draw  such  conclusion  as  to 
all  the  issues  on  the  record.  Powell  v. 
OuUahan,  14  Cal.  116. 

54.  In  an  action  against  a  sheriff,  the 
eoroner  or  an  elizor  should  summon  the 
jurj.     Pacheco  v.  Hunsacherj  14  Cal.  124. 

55.  When  the  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a 
reckless  disregard  of  the  rights  of  others, 
or  under  circumstances  of  great  hardship 
and  oppression,  the  rule  of  mere  compen- 
sation is  not  enforced,  and  the  measure 
and  amount  of  damages  are  matters  for  the 
jury  alone,  and  thej  maj  award  punitive 
or  exemplary  damages.  Dorsey  y.  Man- 
lave,  14  Cal.  555. 

56.  Dedication  of  a  street  is  a  conclu- 
aion  of  fact  to  be  drawn  bj  the  jury  from 
the  circumstances  of  each  particular  case  ; 
the  whole  question  as  against  the  owner 
of  the  soil  being  whether  there  is  sufficient 
evidence  of  an  intention  on  his  part  to 
dedicate  the  land  to  the  public  use  as  a 
public  highway.  Harding  v.  Jasper,  14 
Cal.  648. 

57.  In  ejectment,  the  verdict  may  be 
joint  against  several  defendants  without 
specifying  their  respective  lots  in  a  whole 
tract,  where  they  file  a  joint  answer,  which 
contains  no  aveiment  as  to  the  particular 
portion  of  land  occupied*by  each ;  no  proof 
being  offered  on  the  point,  no  damages 
being  claimed,  and  defendants  being  in 
possession,  one  jury  was  just  as  compe- 
tent on  this  case  to  pass  on  the  whole  de- 
fense of  both  these  defendants  as  two,  and 
could  as  well  render  one  verdict  against 
the  two  defendants  as  two  verdicts.  Mc- 
Gixrvey  y.  Litde,  15  Cal.  31. 

58.  Questions  of  discretion  in  the  judge 
below  not  reviewed  in  the  supreme  court 
except  in  cases  of  gross  abuse  to  the  in- 
jury of  the  party.  Smith  v.  Billett,  15 
Cal.  26. 

59.  After  judgment  by  default  in  eject- 
ment a  jury  trial  cannot  be  awarded,  there 
being  no  issue.     lb, 

60.  If  on  the  return  of  a  verdict  on  an 
indictment  for  murder  it  does  not  specify 
the  degree,  the  court  should  order  the 
jury  to  retire  and  return  a  specific  finding 
of  the  degree.  People  v.  Marquis,  15 
CaLd8. 

61.  The  reasonableness  of  the  use  of 
water  is  a  question  for  the  jury,  to  be  de- 
termined by  them  upon  the  facts  and  cir- 


cumstances of  each  particular  case.    JSs' 
mond  V.  Chew,  15  Cal.  143. 

62.  A  general  verdict  does  not  operate 
as  an  estoppel,  except  as  to  such  matters 
as  were  necessarily  awarded  and  determ- 
ined by  the  jury.  McDonald  v.  Bear 
River  and  Auburn  W.  S^  M,  Co,,  15  Cal. 
148 ;  Kidd  v.  Laird,  15  Cal.  182. 

63.  Whenever  a  point  of  fact  has  been  put 
in  issue,  and  found  by  the  jury,  then  the 
record  is  regarded  as  conclusive  of  that 
fact,  whenever  it  is  again  drawn  in  question 
by  the  parties  or  their  privies.  McDonald 
V.  Bear  River  and  Auburn  W,S^  M,  Co,,  15 
Cal.  148 ;  Kidd  v  .Laird,  15  Cal.  182. 

64.  But  the  fact  or  title  must  be  ma- 
terial and  relevant,  must  be  distinctly  in  is- 
sue, must  be  tried  by  the  jury  and  constitute 
the  basis  of  their  venlict;  and  unless 
specially  found,  must  have  been  necessari- 
ly passed  upon  by  the  jury.  Kidd  v. 
Laird,  15  Cal.  182. 

65.  A  court  sitting  in  equity  may  direct, 
whenever  in  its  judgment  it  may  become 
proper,  an  issue  to  be  framed  upon  the 
pleadings  and  submitted  to  the  jury. 
Curtis  V.  SuUer,  15  Cal.  263. 

66.  Whether  plaintiffs,  who  had  posted 
notices  claiming  the  water  of  a  certain 
river,  and  stating  their  intention  to  con- 
struct a  ditch  or  fiume,  and  appropriate 
the  water  for  mining  purposes,  began  their 
surveys,  etc,  and  prosecuted  their  work 
to  completion  with  due  diligence,  as  against 
parties  attempting  subsequently  to  appro- 
priate the  water,  is  a  question  for  the  jury, 
and  their  verdict,  on  conflicting  testimony, 
will  be  conclusive.  Weaver  v.  Eureka 
Lake  Co,,  15  Cal.  274. 

67.  In  ejectment,  the  court  having  ad- 
mitted the  evidence  as  sufficiently  proven, 
the  mesne  conveyances  through  which  the 
plaintiff  traced  title —  the  defendants  being 
mere  trespassers —  charged  the  jury  that 
"  the  written  evidence  of  title,  together 
with  the  admissions  of  the  parties,  author- 
ized them  to  find  for  plaintiff;  sinc«  the 
execution  of  the  papers  had  been  passed 
upon  by  the  court :"  held,  that  if  it  had 
been  objected  to  this  instruction  that  it 
took  from  the  jury  the  question  of  dam- 
ages for  rents  and  profits,  the  objection 
would  have  been  tenable ;  but  that,  no  ob- 
jection being  taken,  the  point  must  be  re- 
garded as  waived,  although  the  jury 
awarded  such  damages.  Stark  y.  Barrett, 
15  CaL  372. 


672 


JURY.— JUSTICE  OF  THE  PEACE. 


Jury. — JuBtice  of  the  Peace. 


68.  Where  a  rencounter  occurs  between 
two  persons,  one  of  whom  is  killed,  and  the 
witnesses  as  to  the  difficulty  differ,  or  the 
circumstances  are  equivocal  as  to  which  one 
of  the  two  commenced  the  affray,  then  the 
fact  that  one  of  the  parties  has  previously 
procured  a  weapon  for  the  avowed  purpose 
of  using  it  against  the  other — the  weapon 
being  found  at  the  place  of  the  affray —  is 
a  circumstance  tending  to  show  that  the 
purpose  was  fulfilled,  and  hence  is  proper 
for  the  consideration  of  the  jury.  People 
V.  Arnold,  15  Cal.  482. 

69.  Where  a  jury  is  waived  and  the 
cause  is  tried  by  the  court,  the  court  should 
find  the  facts  and  not  merely  state  the 
proofs.     Heredink  v.  ffoUon,  16  Cal.  104. 

70.  The  act  of  March  29th,  1860,  pro- 
viding for  the  construction  of  the  State 
capital  at  Sacramento,  is  not  unconstitu- 
tional because  it  provides  that  the  compen- 
sation to  the  owners  of  the  land  taken 
shall  be  ascertained  by  three  commis- 
sioners, and  thus  deprives  the  owners  of 
the  right  to  a  juiy  trial.  The  provision  of 
the  constitution,  that  '^  the  right  of  trial  by 
jury  shall  be  secured  to  all,  and  remain  in- 
violate forever,"  applies  only  to  civil  and 
criminal  cases  in  which  an  issue  of  fact  is 
joined.  The  proceeding  to  ascertain  the 
value  of  property,  under  the  act  of  1860, 
and  the  compensation  to  be  made,  is  not 
an  action  at  law.  It  is  an  inquisition  for 
the  ascertainment  of  a  particular  fact,  as 
preliminary  to  future  proceedings,  and  it 
is  only  requisite  that  it  be  conducted  in 
some  equitable  and  fair  mode,  to  be  pro- 
vided by  law,  either  with  or  without  a 
jury,  opportunity  being  allowed  to  owners 
and  parties  interested  in  the  property  to 
give  evidence  as  to  its  value,  and  to  be 
heard  thereon.  Koppikus  v.  State  Capitol 
Commissioners,  16  Cal.  253. 

71.  The  language  of  the  constitution  as 
to  the  right  of  trial  by  jury  was  used  with 
reference  to  the  right  as  it  exists  at  com- 
mon law.  The  right  of  trial  by  jury  cannot 
be  claimed  in  equity  cases,  unless  an  issue 
of  fact  be  framed  for  the  jury,  under  the 
direction  of  the  court.     lb, 

72.  Failure  of  defendant  in  ejectment  to 
appear  when  the  cause  is  called  for  trial — 
an  answer  being  in —  authorizes  the  court 
to  try  it  without  a  jury.  Doll  v.  Feller, 
16  Cal.  433. 

See  Challenge,  Grand  Jury,  In- 
structions, Jurors,  Verdict. 


JUSTICES  OF  THE  PEACE. 

I.  In  general. 
II.  Jariadiction. 

III.  PleadingB. 

IV.  Judgment. 

V.  Appeals  to  the  Connty  Coart. 
VI.  Pees. 


I.    In  general. 

1.  On  an  election  of  justices  of  the 
peace,  as  associate  justices  of  the  court  of 
sessions,  the  county  judge  and  clerk  are 
ex  officio  officers  of  the  convention ;  hot 
they  have  no  authority  other  than  that  of 
presiding  over  and  recording  its  proceed- 
ings, and  the  dissolution  of  the  convention 
by  the  county  judge  is  illegal.  Gorham  v. 
Campbell,  2  Cal.  137. 

2.  Justices  are  not  regarded  as  super- 
numeraries of  the  court  of  sessions,  bat 
must  begin  with  and  continue  through  the 
trial.  People  v.  Ah  Chung,  5  CaL  105 ; 
People  v.  Barbour,  9  Cal.  234. 

3.  A  justice  of  the  peace  cannot  take 
and  certify  the  acknowledgment  of  a  mar- 
ried woman.  It  must  be  done  by  a  justice 
of  the  superior  court,  a  judge  of  die  district 
court,  county  judge  or  notary  public. 
Kendall  v.  Miller,  9  Cal.  592 ;  see  contra, 
Goode  V.  Smith,  13  Cal.  84. 

4.  We  see  no  reason  why  a  justice  of 
the  peace  should  not  be  allowed  to  take  an 
acknowledgment  of  a  femme  covert  as  well 
as  a  notary.     Goode  v.  Smith,  13  Cal.  84^ 

5.  A  justice  of  the  peace  can  take  the 
acknowledgment  of  the  wife  to  a  deed  of 
the  homestead.     lb. 

6.  Courts  take  judicial  notice  of  the  of- 
ficial character  of  justices  of  the  peace  in 
their  own  States;  and  an  affidavit,  in 
which  the  official  character  of  the  justice 
before  whom  it  is  taken  does  not  appear, 
is  good.    JBde  v.  Johnson,  15  Cal  57. 


II.  Jurisdiction. 

7.  It  seems  that  Mexican  justices  of  the 
peace  had  authority  before  the  war  to  make 
grants  of  land  in  San  Francisco.  Reynolds 
V.  West,  1  Cal.  326. 

8.  Justices  of  the  peace  alone  have 
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power  to  trjand  commit  seamen  deserters, 
under  the  act  of  cono^ess  of  1790,  and 
commissioners  of  the  United  States  courts 
can  only  arrest  and  convict  for  trial.  Ex 
parte  OrandalL  2  Cal.  144. 

9.  If  a  justice  issue  an  attachment  and 
take  a  bond  in  a  suit  for  a  sum  exceedinor 
his  juriiidiction,  the  proceedings  ar^  void 
and  no  action  lies  in  the  bond.  Benedict 
▼.  Bratf,  2  Cal.  254. 

10.  A  case  of  forcible  entry  and  de- 
tainer wrongfully  brought  before  a  justice 
of  the  peace,  and  he  being  a  witness  in  the 
cause,  sent  it  to  the  mayor  of  the  city,  who 
kaving  no  jurisdiction,  returned  it  to  the 
successor  of  the  justice  before  whom  it  was 
tried  and  decided :  held,  that  the  mere  fact 
of  having  been  proposed  for  jurisdiction  to 
the  mayor,  who  had  none  and  who  there- 
fore did  not  pretend  to  exercise  any,  can- 
not be  properly  an  error.  Davie  ▼•  GcUlen, 
2  Cal.  360. 

11.  A  summons  issued  from  a  justice  of 
the  peace  at  the  suit  of  plaintiff  against 
Adams  &  Co.,  which  was  returned  served 
by  **  leaving  a  copy  thereof  with  Captain 
Charles  D.  Macy  " :  held,  that  a  judgment 
by  default  would  not  bind  Adams  &  Co., 
and  there  is  nothing  in  the.  record  to  con- 
nect Macy  with  them.  Adams  v.  Toum,  3 
Cal.  248. 

12.  A  party  who  sues  out  a  writ  of  re- 
plevin from  a  justice's  court-,  having  no  ju- 
risdiction, and  obtains  the  property,  cannot 
in  an  action  on  the  replevin  bond  9et  up 
as  a  defense  the  want  of  jurisdiction  of  the 
justice.     McBermotty.  Isbeli,  4:  Cal.  114. 

13.  A  cause  having  been  transferred 
from  the  recorder's  court  to  a  justice  who 
had  jurisdiction,  and  the  defendant  ap- 
peared before  the  justice  and  consented  to 
the  time  fixed  for  trial,  is  a  waiver  of  his 
right  to  be  brought  in  by  summons  and 
complaint    Orotiise  v.  Carghill^  4  Cal.  122. 

14.  All  cases  of  law  and  equity  where 
the  amount  in  dispute  does  not  exceed  two 
hundred  dollars,  exclusive  of  interest,  are 
left  undii«posed  of  by  the  constitution,  for 
the  legislature  to  confer  on  county  courts 
as  special  cases  or  on  justices'  courts,  and 
any  act  conferring  a  jurisdiction  on  jus- 
tices' courts  over  two  hundred  dollars,  is 
unconstitutional  and  void.  Zander  v.  Coe, 
5  CaL  234. 

15.  Justices  have  no  jurisdiction  to  try 
a  cause  where  there  is  an  alleged  injury 
arising  out  of  a  diversion  of  water  from 
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the  natural  or  artificial  channel  in  which 
it  is  conducted.  Hill  v.  NewmaUy  5  Cal. 
446. 

16.  A  justice  disqualified  by  statute 
should  transfer  the  cause  to  another  justice. 
Lante  v  Gaskins,  5  Cal.  509. 

17.  A  justice,  instead  of  trying  a  case 
for  forcible  entry  and  detainer,  certified  it 
to* the  district  court.  The  transfer  was  il- 
legal, and  cannot  defeat  the  plaintiff's 
rights  by  operating  a  discontinuance.  He 
should  have  tried  the  case  as  if  no  trans- 
fer were  made.     Jb. 

18.  Justices  of  the  peace  have  no  ju- 
risdiction in  actions  to  recover  damages 
for  injury  to  a  mining  claim,  or  for  its  de- 
tention, when  the  amount  claimed  exceeds 
two  hundred  dollars.    Van  Etten  v.  Jihon^ 

6  Cal.  19  ;  Grass  Valley  Quartz  Mining 
Go,  V.  Stackkonse,  6  Cal.  414;  Small  v. 
Gwinn^  6  Cal.  449  ;  Freeman  v.  Powers^ 

7  Cal.  105 ;  Swain  v.  Ghase,  12  Cal.  286. 

19.  Justices'  courts  have  jurisdiction  in 
all  cases  of  forcible  entry.  0'  Gallaghan 
V.  Booth,  6  Cal.  66 ;  Hart  v.  Moon,  6  Cal. 
162;  Freeman  y.  Powers,  7  Cal.  105. 

20.  The  jurisdiction  of  justices  of  the 
peace  is  limited  by  the  constitution  to  cases 
in  which  the  value  of  the  thing  in  contro- 
versy does  not  exceed  the  sum  of  two 
hundred  dollars,  except  in  proceedings  un- 
der the  statute  concerning  forcible  entry 
and  unlawful  detainer.  Freeman  v.  Pow- 
ers, 7  Cal.  105. 

21.  Judgment  by  consent  or  confession 
for  over  two  hundred  dollars  in  a  justice's 
court,  is  void.  Consent  of  parties  cannot 
give  jurisdiction  prohibited  by  the  consti- 
tution.    Feillett  v.  F/ngler,  8  Cal.  77. 

22.  A  justice  of  the  peace  cannot  make 
a  summons  returnable  in  eleven  days  afler 
service.  Beidesheimer  v.  Brown,  8  CaL 
340. 

23.  The  law  presumes  nothing  in  favor 
of  the  jnrisdiclion  of  justices'  courts ;  and 
a  party  who  asserts  a  right  under  the 
judgment  of  a  justice,  must  affirmatively 
show  every  fact  necessary  to  confer  such 
jurisdiction.    Swain  v.Ghase,  12  Cal.  285. 

24.  A  judgment  by  default  rendered  in 
a  justice's  court  cannot  be  attacked  collat- 
erally as  void  for  want  of  jurisdiction  of 
the  person  of  the  defendant — who  was  a 
resident  of  the  county,  but  not  of  the 
township  in  which  the  suit  was  instituted 
— when  there  appears  in  the  record  a  cer- 
tificate, indorsed  on  the  summons  by  tho 
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officer  serving  it,  and  filed  with  the  justice 
who  acted  on  it,  that  the  summons  was 
served  on  the  defendant  in  the  township 
in  which  suit  was  commenced.  Fogg  v. 
CltmeKU,  16  Cal.  392. 

25.  Such  certificate  is  snfiicient,  prima 
facie,  to  establish  the  jurisdiction  of  the 
justice.  The  objection  to  the  jurisdiction^ 
that  defendant  did  not  reside  in  the  town- 
ship where  suit  was  brought,  should  have 
been  taken  at  the  trial ;  and  as  defendant 
failed  to  appear,  the  judgment  is  conclu- 
sive,    lb. 


m.   Pleadings. 

26.  Where  a  complaint  in  an  action  to 
recover  possession  of  a  mining  claim,  in 
a  justice's  court,  contains  no  allegation  of 
injury  done  and  a  prayer  for  damages,  the 
latter  should  be  disregarded  or  stricken 
out,  and  the  plaint  be  allowed  to  try  his 
right  to  the  claim.  Van  JEtten  v.  Jilsoriy 
6  Cal.  19. 

27.  The  rule  that  a  penal  statute  must 
be  declared  upon  by  the  party  seeking  re- 
covery under  it,  does  not  apply  to  plead- 
ings in  justices'  courts.  &  CaUaghan  v. 
Booihj  6  Cal.  66 ;  Hart  v.  Moan^  6  Cal. 
161. 

28.  A  justice  of  the  peace  has  the  right 
to  allow  a  complaint  to  be  amended  in  all 
respects,  so  that  the  case  may  be  determ- 
ined on  its  merits ;  and  this  whether  the 
defect  be  in  the  statement  of  jurisdiction 
or  any  other  fact  Linhart  v.  Buiff,  11 
Cal.  280. 

29.  Pleadings  in  justices'  courts  are  not 
held  to  much  strictness.  Liening  v.  Gfould, 
13  Cal.  599. 

30.  Pleadings  in  justices'  courts  are  con- 
strued with  great  liberality,  and  if  the 
facts  stated  be  sufficient  to  show  the  na- 
ture of  the  claim  or  defense,  nothing  fur- 
ther is  required.  To  reverse  a  judgment 
had  in  such  courts  for  defects  in  the  com- 
plaint, the  defects  should  be  such  as  were 
calculated  to  mislead  the  adverse  party. 
Stuart  V.  Lander,  16  CaL  374. 


IV.  Judgment. 

31.  Where  a  judgment  of  a  justice  of 
the  peace  is  for  an  amount  exc^ding  his 
jurisdiction,  the  county  court,  on  appeal, 
should  dismiss  the  whole  case.  Ford  v. 
Smtthf  5  Cal  331. 

32.  The  failure  of  a  justice  to  state  in 
his  docket  that  the  summons  was  returned 
served,  will  not  vitiate  the  judgment  on 
appeal.    Denmark  v.  Zoning,  10  Cal.  94. 

33.  A  defendant  who  has  been  properly 
served  with  process  issued  out  of  a  jus- 
tice's court,  who  allows  judgment  to  be 
taken  against  him  by  default,  admits  the 
facts  alleged  in  the  complaint,  and  no  ap- 
peal will  lie  from  such  judgment  in  refer- 
ence to  such  facts,  there  being  no  issue  of 
fact  People  v.  County  Court  of  M  Do- 
rado County,  10  CaL  19  ;  Funtenstein  v. 
Hlgutter,  11  Cal.  328. 

34.  A  justice,  after  having  entered  a 
judgment  according  to  law,  has  no  right  to 
alter  it  without  notice  to  defendant*  Ches- 
ter V.  Miller,  13  Cal.  561. 

35.  The  recital  in  the  docket  of  a  jus- 
tice, who  had  rendered  judgment  that  the 
summons  was  **  returned  duly  served,"  is 
of  no  weight  to  prove  proper  service  of 
the  summons.  The  return  of  the  officer 
is  as  much  a  part  of  the  record  as  the 
docket  itself,  and  if  the  return  fail  to  show 
sufficient  service,  the  recital,  being  based 
on  the  return  alone,  amounts  to  nothing 
more  than  the  opinion  of  the  justice,  and 
cannot  be  relied  on  to  give  validity  to  the 
judgment  Lowe  v.  Alexander,  15  CaL 
300. 

36.  Such  a  recital  embraces  no  question 
of  fact,  and  does  not  therefore  raise  the 
question  whether  the  decision  of  an  infe- 
rior court,  establishing  the  existence  of  a 
fact  essential  to  its  jurisdiction,  can  be  at- 
tacked in  a  collateral  proceeding,  upon 
which  point  this  court  expresses  no  opin- 
ion,   lb. 

37.  The  record  of  the  proceedings  in  a 
justice's  court,  in  which  judgment  was 
rendered,  must  affirmatively  show  that  the 
suit  was  brought  in  the  proper  township, 
or  the  proceedings  are  coram  non  judioe 
and  void ;  and  the  failure  of  defendant, 
after  summons  served,  to  appear  and  ob- 
ject that  suit  was  brought  in  the  wrong 
township,  is  no  waiver  of  &e  objecdon. 
lb. 
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38.  Where  the  record  shows  that  suit 
was  brought  m  township  No.  4,  Sierra 
countj,  that  the  sammons  was  served,  by 
the  constable  of  that  township,  in  township 
No.  3,  and  it  nowhere  appears  either  that 
the  defendant  was  a  resident  of  township 
No.  4,  or  a  nonresident  of  the  county  or 
that  the  suit  was  within  any  of  the  other 
exceptions  of  the  statute,  the  judgment 
rendered  is  void,  and  not  admissible  as 
evidence  of  title  upon  a  sale  made  there- 
under.*  Ib.;FaggY.Cleme7Us,ieC&1.392. 

39.  An  action  will  lie  on  a  judgment 
obtained  in  a  justice's  court  in  this  State, 
even  when  the  time  within  which  an  exe- 
ecution  could  be  issued  on  such  a  judgment 
had  expired,  and  the  court  may  refuse  to 
permit  the  defendant  from  setting  up  the 
statute  of  limitations  after  he  answers  to 
the  merits.    Stuart  v.  Lander^  1 6  Cal.  375. 


y.  Appeal  to  the  County  Court. 

40.  An  appeal  does  not  lie  from  the  judg- 
ment of  a  justice  to  a  district  court  Gray 
V.  Sckupp,  4  Cal.  185. 

41.  A  notice  of  appeal  from  a  justice's 
court  stating  that  defendant  appealed  from 
the  whole  judgment,  is  a  sufficient  notice 
within  the  statute.  Price  v.  Van  Caneg- 
Aon,  5  Cal.  124. 

42.  Notice  of  appeal  from  a  judgment 
of  a  justice  of  the  peace  may  be  served  on 
an  attorney  of  the  adverse  party.  Weltan 
V.  Garibardt,  6  Cal.  246. 

43.  A  justice  of  the  peace  has  jurisdic- 
tion to  grant  appeals,  and  to  stay  proceed- 
ings thereupon ;  and  his  action  cannot  be 
renewed  on  certiorari.  Catdter  v.  Stark, 
7  CaL  245. 

44.  An  appeal  from  a  justice's  court  to 
the  county  court,  on  questions  of  law 
alone,  if  a  new  trial  be  ordered,  should 
tske  place  in  the  county  court  People  v. 
Freelan,  8  C^.  518. 

45.  Where  a  party  appealed  from  a  jus- 
tice's court  to  a  county  court,  and  the  jus- 
tice neglected  to  send  up  the  record  with 
notice  of  appeal :  held,  that  it  was  error 
to  refuse  to  allow  appellant  the  opportu- 
nity of  moving  to  compel  the  justice  to 


send  it  up,  by  peremptorily  dismissing  the 
appeal.     Sherman  v.  Rolberg,  9  Cal.  18. 

46.  The  county  court  has  the  sole  ap- 
pellate jurisdiction  in  all  cases,  civil  and 
criminal,  arising  injustices'  courts,  subject 
to  such  restrictions  as  the  legislature  may 
impose  by  making  the  decisions  of  the  jus- 
tice final  in  such  cases,  as  may  be  determ- 
ined by  law.    People  v.  Fowler,  9  Cal.  88. 

47.  It  is  the  duty  of  a  justice  of  the 
peace  when  an  appeal  bond  is  presented 
to  him  for  his  approval,  to  act  promptly. 
J£  he  receives  the  bond  without  objection, 
it  will  be  too  late  to  disapprove  it  the  next 
day.    People  v.  Harris,  9  Cal.  572. 

48.  A  reftisal  by  a  county  court,  on  ap- 
peal from  a  justice,  to  permit  an  amend- 
ment of  the  complaint,  is  a  matter  of  dis- 
cretion.    Oanjield  v.  Bates,  13  Cal.  608. 

49.  On  appeal  from  a  justice's  court  in 
forcible  entry  and  detainer,  the  execution 
of  an  appeal  bond  within  ten  days  is  not  a 
condition  to  the  jurisdiction  of  the  county 
court     Rahe  v.  Hamilton,  15  Cal.  32. 

50.  On  appeal  from  a  justice's  to  a  coun- 
ty court — the  record  not  showing  that  no- 
tice of  appeal  had  been  served  on  the 
adverse  party — appellant  may  prove  by 
his  affidavit  that  such  notice  was  in  fact 
served.    Mendioca  v.  Orr,  16  Cal.  368. 


Tbe  fltstvte  of  1861,  p.  28,  enlarges  the  power  of  eonata- 
blM  and  enable*  Uiem  to  serve  process  tbroagboot  tbe 
county. 


IV.    Fees. 

• 

51.  One  of  the  conditions  of  an  appeal 
from  a  justice  is  the  payment  of  the  costs 
of  the  action.  McDermott  v.  Douglass,  5 
CaL  89. 

52.  A  justice  of  the  peace  may  refuse 
to  send  up  the  transcript  of  a  cause  tried 
before  him  until  his  fees  are  paid  by  ap- 
pellant ;  but  if  he  sends  it  up  without  re- 
ceiving his  fees,  the  fact  that  they  are  not 
paid  is  no  ground  for  dismissing  the  ap- 
peal.   Bray  v.  Redman,  6  Cal.  287. 

53.  An  offer  to  pay  the  justice  his  costs 
on  appeal,  as  soon  as  the  appeal  papers  are 
ready  to  transmit  to  the  county  court,  is 
not  a  sufficient  tender,  under  the  statute. 
The  fees  must  be  tendered  unconditionally. 
People  V.  Harris,  9  CaL  572. 

54.  Where  an  alternate  mandamus  was 
issued  to  a  justice  of  the  peace  to  compel 
him  to  send  up  papers  on  appeal  to  the 
county  court,  to  which  he  answered  that 
his  fees  had  not  been  paid  or  tendered 
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prior  to  the  service  of  the  alternate  writ : 
held,  that  his  answer  is  no  defense  to  the 
writ  being  made  peremptory,  as  the  fees 
may  have  been  paid  since  the  service  of 
the  writ.     Jb.  573. 


JUSTIFICATION. 

1.  On  the  application  of  justification  of 
bail  on  appeal,  the  merits  of  the  appeal 
will  not  be  considered.  Bradley  v.  HaUy 
I  Cal.  199. 

2.  The  failure  of  sureties  upon  an  un- 
dertaking on  appeal  to  justify  when  they 
are  excepted  to,  leaves  the  appeal  as 
though  no  undertaking  had  been  filed,  and 
ineffectual  for  any  purpose.  Lower  v. 
Awoa:,  1 0  Cal.  480. 

3.  Where  a  party  gave  notice  of  the 
justification  of  the  sureties  on  an  under- 
taking before  the  clerk  of  the  court  below 
on  the  second  of  November,  between  the 
hours  of  ten  a.  m.  and  five  p.  m.  of  that 
day,  and  the  sureties  appeared  upon  such 
notice  soon  after  ten  of  that  day :  held, 
that  the  clerk  acted  properly  in  refusing 
to  take^  their  justification,  the  opposite  par- 
ty being  absent,  until  the  last  hour  stated 
in  the  notice.     Ih,  481. 

4.  After  notice  of  exception  to  the 
sufficiency  of  the  sureties  on  an  under- 
taking on  appeal  to  the  supreme  court, 
they  cannot  justify  without  notice  to  the 
adverse  party ;  and  in  this  case,  the  justi- 
fication being  made  without  notice,  the 
appeal  was  ordered  to  be  dismissed,  unless 
appellants^  within  ten  days,  file  a  new  un- 
dertakingy  and  the  sureties  thereon  justify 
upon  notice  to  the  respondent  Stark  v. 
Barrett^  15  Cal.  364. 

5.  An*  appeal  will  not  be  dismissed  on 
the  ground  of  insufiiciency  in  the  justifica- 
tion oil*  the  sureties  on  the  undertaking. 


where  the  undertaking  was  both  to  render 
the  appeal  effectual  and  to  stay  execution, 
and  the  justification  was  sufficient  for  the 
former  purpose.  Dobbins  v.  BoUarhidgy 
15  Cal.  375. 

6.  Where  the  examination  of  the  sure- 
ties does  not  disclose  sufficient  property  to 
make  the  undertaking  operate  as  a  stay, 
but  does  disclose  sufficient  to  render  the 
appeal  effectual,  respondent's  remedy  is  by 
motion  in  the  Court  below  for  leave  to 
proceed  on  the  judgment,  notwithstanding 
the  undertaking,  and  not  by  motion  in  the 
supreme  court  to  dismiss  the  api)eal.     lb. 

7.  The  statute  requires  the  places  of 
residence  and  occupation  of  the  sureties  to 
be  stated  in  an  undertaking  on  appeal, 
only  when  a  stay  of  execution  upon  a 
judgment  directing  the  payment  of  money 
is  sought.     lb. 

See  Sureties,  Undertaking. 


KIDNAPPING. 

1.  The  fifly-fourth  section  of  the  act 
of  April  16th,  1850,  concerning  crimes 
and  punishments,  is  not  repealed  by  the 
act  of  April  19th,  1856,  (statues  1856, 
131)  amendatory  of  and  supplementary  to 
the  act  of  1850.  Section  two  of  the  act 
of  1856  does  not  conflict  with  section 
fifty-four  of  the  act  of  1850.  These  sec- 
tions refer  to  a  different  class  of  offense. 
Under  the  latter,. the  abduction  must  be 
accompanied  with  a  removal  into  another 
county.  State  or  territory,  or  a  design  to 
remove  the  party  beyond  the  limits  of  the 
State.  Under  the  former,  the  abduction 
need  not  be  accompanied-  with  any  such 
removal  or  dcsigu — the  intent  to  detain 
and  conceal  being  the  gist  of  the  offense. 
People  v.  Chu  Quong,  15  Cal.  393. 


ERRATA. 
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LACHES. 

1.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due  time, 
and  had  given  no  notice  of  demand  and 
protest.    Kritzer  v.  Mills,  9  CaL  23. 

2.  L.  advanced  to  H.  four  hundred 
and  seventy-six  dollars,  and  received  from 
H.  for  collection  an  order  for  the  amount 
upon  a  party  indebted  to  him.  The  order 
not  being  collected,  L.  returned  it  to  H., 
and  took  H.'8  note  for  the  amount  ad- 
vanced. In  a  suit  on  the  note  H.  set  up 
as  a  defense,  laches  on  the  part  of  L.,  in 
not  presenting  the  order,  by  means  of 
which  the  debt  was  lost:  held,  that  if 
there  were  any  laches,  they  were  waived 
by  the  execution  of  the  note.  Leonard 
T.  Bagtingi,  9  Cal.  237. 

See  Errors,  Mistake,  Negligence. 


LAND. 

I.  In  general.  ' 
II.  PubUc  Land. 

III.  Pneblo  Land. 

IV.  Water  Lots  in  San  Francisco. 
V.  Swamp  and  Overflowed  Land. 

VI.  Of  Covenante  or  Righti}  to  Land. 
VII.  Bond  for  a  Title. 
VIII.  Warranty. 
IX.  Vendor's  Lien. 
X.  Estoppel. 


L    Is  GENERAL. 

1.  In  an  application  for  an  order  to  in- 
corporate a  college  under  the  act  of  1850, 
it  is  necessary  that  subscriptions  of  real 
estate,  if  such  subscriptions  must  not  be 
cash  under  the  statute,  should  define  the 
boundaries  or  situation  of  the  lands  pro- 
posed to  be  given,  and  their  value  estab- 
lished.* -Er  parte  The  Califomia  Col- 
lege, 1  Cal.  330. 

2.  Where  land  is  attached  by  process 
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of  law,  and  the  possession  of  the  owner 
not  disturbed,  it  is  difficult  to  perceive  how 
any  thing  further  than  nominal  damages 
can  be  recovered  for  the  injury  caused  by 
the  attachment  Heath  v.  Lent,  1  Cal. 
411. 

3.  An  agent  authorized  by  power  of 
attorney  to  wind  up  and  adjust  the  affairs 
of  a  mercantile  house  in  New  York,  which 
had  been  conducted  in  the  name  of  his 
principal,  derives  no  authority  from  such 
power  to  bind  his  principal  by  a  promis- 
sory note  given  for  the  purchase  of  real 
estate  in  San  Francisco.  Fisher  v.  Sal- 
mon, 1  Cal.  413. 

4.  Where  a  note  was  given  on  the  sale 
of  real  estate,  and  the  vendor  had  neither 
title,  color  of  title,  nor  possession:  held, 
that  the  consideration  of  the  note  might  be 
enquired  into  as  between  the  original  par- 
ties, and  there  being  no  consideration,  that 
the  payee  could  not  recover  against  the 
maker ;  and  that  a  guaranty  on  the  note 
without  a  consideration  was  not  liable. 
Jb.  414. 

5.  A  party  already  having  the  legal  and 
equitable  title,  cannot  sue  for  a  further  con- 
veyance.  Truehody  v.  Jacohson,  2  £!al.  82. 

6.  Caveat  emptor  applies  to  sales  of 
real  estate  where  there  is  no  fraud  or  war- 
ranty.    Salmon  v.  Hoffman,  2  Cal.  141. 

7.  Though  a  deed  executed  by  an  agent 
having  power  to  convey  in  his  own  name 
be  inoperative  as  a  conveyance,  it  will  be 
good  as  an  agreement  to  convey,  and  the 
principal  may  be  decided  to  convey.  lb. 
142. 

8.  It  is  incumbent  on  him  who  asks  the 
interposition  of  a  court  of  equity  to  enforce 
a  specific  performance  for  the  conveyance 
of  land,  tliat  not  only  his  possession,  but 
that  all  his  conduct  in  relation  to  the  pur- 
chase be  in  good  faith.  Conrad  v.  Lind- 
ley,  2  Cal.  175. 

9.  A  parol  promise  to  pay  for  im- 
provements upon  land  is  not  within  the 
statute  of  frauds.  Godeffroy  v.  Cald- 
well, 2  Cal.  292. 

10.  The  authority  by  act  of  the  legisla- 
ture to  a  city  or  county  to  erect  a  court 
house  and  jail,  would  necessarily  embrace 
the  power  to  purchase  the  land  on  which 
to  erect  them.  Dewitt  v.  City  of  San 
Francisco,  2  Cal.  295. 

11.  A  power  of  attorney  given  "to  at- 
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tend  to  all  business  affairs  appertaining  to 
real  or  personal  estate,"  is  too  indefinite  to 
sustain  a  transfer  of  real  estate,  more  par- 
ticularly that  acquired  long  subsequent  to 
its  execution.  Lord  v.  Sherman,  2  Cal. 
501. 

12.  Where  an  assignment  does  not  in 
terms  convey  real  estate,  and  cannot  be 
fairly  construed  so  to  do,  it  is  inadmissible 
to  prove  a  conveyance  previous  to  a  given 
date,  and  the  equitable  ownership  of  the 
land  in  question.     lb.  502. 

13.  A  purchaser  under  an  implied  war- 
ranty quietly  to  possess  and  enjoy,  while 
he  retains  possession,  cannot  resist  the  pay- 
ment of  the  purchase  money,  however  de- 
fective the  title,  and  has  no  right  to  a  re- 
scission of  his  contract  Fowler  v.  Smith. 
2  Cal.  569. 

14.  Where  one  has  an  outstanding 
deed,  which  improperly  clouds  the  title  of 
the  true  owner,  on  the  application  of  the 
latter,  chancery  will  cancel  and  annul  the 
deed,  and  will  on  like  application  inter- 
pose and  prevent  a  sale,  and  the  conse- 
quent execution  of  an  improper  deed. 
Shatitick  V.  Carson,  2  Cal.  589 ;  Guy  v. 
Hermance,  5  Cal.  75. 

15.  In  an  action  to  recover  the  pur- 
chase money  of  land,  founded  on  a  con- 
tract, in  which  the  plaintiff  contracted  to 
deliver  a  warranty  deed  for  the  land ;  the 
defendant  in  his  answer  denied  that  the 
plaintiff  was  the  lawful  owner  Sr  that  he 
had  any  title  to  the  land,  it  was  held  that 
to  have  enabled  him  to  rescind  the  con- 
tract the  defendant  was  bound  to  aver  and 
to  show  a  paramount  title  in  another,  and 
failing  in  this,  his  defense  to  the  action 
was  defective.  Thayer  v.  White,  3  Cal. 
228  ;  RiddeU  v.  Make,  6  Cal.  262. 

16.  A  deputy  sheriff  may  execute  a 
deed  for  land  sold  under  execution,  but  in 
the  name  of  the  sheriff,  otherwise  it  is  de- 
cisive against  the  party  claiming  under  it. 
Lewes  v.  Tliompson,  3  Cal.  266. 

1 7.  The  statute  regulating  sheriff's  sales 
of  real  estate  does  not  design  to  invest  the 
purchaser  with  a  title  until  six  months  af- 
ter the  sale.  Duprez  v.  Moran,  4  Cal. 
196 ;   Cummings  v.  Coe,  10  Cal.  531. 

18.  Under  the  code  it  is  competent  for 
the  plaintiff  to  recover  real  property  with 
damas:es  for  withholding  it,  and  the  rents 
and  profits,  and  in  the  same  action  and  as 
one  cause  of  action.  Sullivan  v.  Davis, 
4  Cal.  292. 


19.  A  power  of  attorney  confirming  all 
sales,  leases  and  contracts  of  every  de- 
scription, confers  the  power  to  sell  land. 
Ih. 

20.  The  statute  of  frauds  contains  no 
provision  with  regard  to  the  dissolution  of 
agreements  or  contracts  under  seal  for  the 
?ale  of  lands.  Beach  v.  CoviUaud,  4  Cal. 
317. 

21.  Questions  as  to  the  performance  of 
the  conditions  contained  in  a  grant,  can 
only  be  made  by  the  grantor,  and  not  by 
a  mere  naked  trespasser.  Buckelew  v. 
EsteU.  5  Cal.  108. 

22.  Lands  held  by  no  other  tenure  than 
possession  may  be  the  legitimate  subjects 
of  control ;  and  sometimes  in  equity,  chat- 
tel interests  or  personal  property  are  made 
the  subject  of  specific  performance.  «/b^ii- 
son  V.  Eickett,  5  Cal.  220.  • 

23.  The  State  has  the  most  perfect 
right  to  determine  what  shall  constitute 
evidence  of  title  as  between  her  own  citi- 
zens, to  all  lands  within  her  boundaries, 
and  the  act  in  question  does  only  this  in 
reference  to  a  portion  of  them.  Nims  v. 
Palmer,  6  Cal.  13. 

24.  A  bill  in  the  nature  of  a  bill  of 
peace,  and  praying  for  a  discovery  against 
joint  and  several  trespassers  on  real  estate, 
will  not  lie  in  favor  of  a  plaintiff  out  of 
possession,  claiming  title  to  the  land. 
Ritchie  V.  Dorland,  6  Cal.  40. 

25.  It  would  be  a  great  hardship  to  re- 
quire a  party  in  every  instance  to  enclose 
his  lands  by  a  substantial  fence ;  such  en- 
closure would  be  evidence  of  possession, 
but  the  evidence  of  it  would  not  be  con- 
clusive as  against  other  acts  of  possession. 
(yCallaghan  v.  Booth,  6  Cal.  65. 

26.  If  by  construction  of  a  railroad 
through  the  enclosure  of  a  farmer,  it  is 
made  necessary  to  construct  fences  on 
either  side  of  the  road  to  protect  his  crops, 
the  cost  of  such  fences  must  be  included  in 
the  compensation  to  be  paid  by  the  rail- 
road company.  Sacramento  Valley  R.  R» 
Co.  V.  MoffaU,  6  Cal.  75. 

27.  A  sale  of  land  at  auction  where  no 
note  or  memorandum  is  made  by  the  auc- 
tioneer, and  no  writing  exists  between  the 
parties,  is  void  by  the  statute  of  frauds. 
PeopU  V.  Wkit^,  6  CaL  75. 

28.  Prima  facie  the  governor  of  Cali- 
fornia, under  the  Mexican  dominion,  had 
the  power  to  make  a  grant  of  missioii 
lands  to  an  individual,  and  a  demurrer  to 
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a  complaint  setting  forth  such  grant  on 
the  ground  of  want  of  authority  in  the 
governor  is  not  sustainable.  Den  v.  Den, 
6  Cal.  82  ;  Brown  v.  City  of  San  Fran- 
cisco, 16  Cal.  458. 

29.  A  mandamus  will  not  lie  to  compel 
a  sheriff  to  make  a  deed  of  land  to  a  pur- 
chaser/at execution  sale,  who  refuses  to 
pay  the  purchase  money,  on  the  ground 
that  he  is  entitled  to  it  as  the  oldest  judg- 
ment and  execution  creditor;  especially 
when  there  is  an  unsettled  contest  as  to 
the  priority  of  liens.  Williams  v.  Smith, 
6  Cal.  91. 

30.  Where  an  action  was  for  restitution 
of  land,  and  pending  an  appeal  the  plaintiff 
transferred  his  judgment  to  a  third  party, 
and  sold  the  premises  to  the  defendant,  the 
plaintiff's  recourse  for  rent,  if  any,  is  for 
use  and  occupation,  and  not  on  the  appeal 
bond.     Oshom  v.  Hendrickson,  6  Cal.  175. 

31.  A  party  cannot  avail  himself  of 
a  proceeding  in  chancery  to  avoid  the 
payment  of  the  purchase  money,  without 
offering  to  rescind  the  contract  and  return 
possession  of  land  to  the  defendant.  Nor 
does  the  fact  that  he  has  made  valua- 
ble improvements  take  the  case  out  of  the 
rule.     Jackson  v.  Norton,  6  Cal.  189. 

32.  The  fact  that  the  title  of  land  is  in 
dispute  between  the  claimants  and  the 
United  States,  and  that  the  claimants  un- 
der a  Mexican  grant  are  in  possession, 
affords  no  ground  for  exempting  the  land 
from  taxation.  Hobifison  v.  Gaar,  6  Cal. 
275. 

33.  On  the  trial  of  an  issue  of  fact  in- 
volving the  validity  of  a  will,  a  subscrib- 
ing witness  thereto  is  not  rendered  incom- 
petent as  a  witness,  by  holding  lands  de- 
vised therein,  in  trust  for  a  devisee,  and 
without  having  any  interest  therein  him- 
self.   Peralta  v.  Castro,  6  Cal.  357. 

34.  Where  in  an  action  on  a  promissory 
note  the  defense  is  that  it  was  the  consid- 
eration for  a  deed  from  plaintiff  for  certain 
land,  under  false  and  fraudulent  represent- 
ations that  plaintiff  had  an  interest  therein, 
the  defendant,  if  he  would  avoid  the  pay- 
ment, must  offer  to  surrender  the  deed  to 
be  canceled,  so  that  both  parties  could 
have  been  remitted  to  their  original  rights. 
Tissot  V.  Throckmorton,  6  Cal.  473. 

35.  It  is  a  familiar  principle  of  equity 
that  time  is  not  of  the  essence  of  a  con- 
tract for  the  sale  of  land  unless  made  so 
by  the  express  agreement  of  the  parties. 


yet  in  every  case  it  will  devolve  upon  the 
party  seeking  relief  in  equity  to  account 
for  his  delay.  Brown  v.  Covillaud,  6  Cal. 
571. 

36.  Where  a  party  seeks  to  enforce  a 
contract  to  convey  land  to  him,  if  there 
are  circumstances  showing  culpable  negli- 
gence on  his  part,  or  if  the  length  of  time 
which  has  been  permitted  to  intervene,  to- 
gether with  other  circumstances,  raises  a 
presumption  of  abandonment  of  the  con- 
tract, or  if  the  property  has  greatly  en- 
hanced in  value,  and  he  has  apparently 
laid  by  for  the  purpose  of  taking  advant- 
age of  this  circumstance,  he  will  not  be 
entitled  to  a  decision  in  his  favor.  Brovm 
V.  Covillaud,  6  Cal.  571 ;  Pearis  v.  Coml- 
laud,  6  Cal.  621 ;  Green  v.  Covillaud,  10 
Cal.  324. 

37.  Damages  assessed  for  the  value  of 
land  taken  for  a  railroad,  should  be  paid  to 
the  true  owner,  if  he  recovers  possession 
before  the  damages  are  paid  by  the  com- 
pany ;  although  at  the  time  of  the  damage 
a  trespasser  was  in  possession,  who  had 
filed  his  claim  to  the  damages.  Rooney  v. 
Sacramento  Valley  E.  J?.  Co.,  6  Cal.  640. 

38.  Great  inadequacy  of  consideration 
paid  for  land,  as  compared  with  its  actual 
value,  is  sufficient  to  put  the  purchaser 
upon  notice  of  a  fraud  by  his  vendor  in 
the  purchase  thereof,  at  a  constable's  sale. 
Argenii  v.  City  of  Sacramento,  6  Cal.  679 ; 
Hart  r.  Burnett,  15  Cal.  608. 

39.  A  right  to  land  in  its  broadest  sense, 
implies  a  right  to  the  possession  and  the 
profits  accruing  therefrom,  since  without  the 
latter  the  former  can  be  of  no  value.  Bil^ 
lings  V.  Hall,  7  Cal.  7. 

40.  A  verbal  sale  of  land  is  not  valid 
under  the  Mexican  law.  Hayes  v.  Bona, 
7  Cal.  158 ;  Stafford  v.  Lick,  10  Cal.  17. 

41.  Where  the  plaintiff  filed  a  bill  in 
equity,  in  1852,  to  set  aside  a  sale  of  land 
made  in  1835,  on  the  ground  of  fraud : 
held,  that  his  right  to  recover  would  be 
barred  by  ten  years*  prescription  under 
the  Mexican  law,  and  that  the  full  period 
having  run,  he  could  not  recover.  Domin- 
guez  V.  Dominguez,  7  Cal.  427. 

42.  Parties  in  possession  of  land,  claim- 
ing title  thereto,  are  presumed  to  be  the 
owners  thereof,  and  entitled  to  compensa- 
tion before  it  can  be  taken  for  public  uses. 
Sacramento  Valley  E,  E.  Co,  v.  Moffatt,  7 
Cal.  579. 

43.  When  a  party  in  consideration  of  a 
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conveyance  of  land  to  him,  agrees  to  pay  an 
outstanding  note  of  his  vendor,  and  writes 
his  name  on  the  hack  of  the  note  as  a 
memorandum  of  said  agreement,  at  the 
same  time  acknowledging  his  liability: 
held,  that  the  liability  thus  assumed  is  not 
the  conditional  liability  of  an  endorser,  but 
a  primary  and  unconditional  obligation  to 
pay  the  note,  for  which  he  had  received  a 
full  consideration.  Palmer  v.  Tripp,  8 
Cal.  97. 

44.  An  appropriation  of  land  carries 
with  it  the  water  on  the  land  or  a  usufruct 
in  the  water,  for  in  such  cases  the  party 
does  not  appropriate  the  water,  but  the 
land  covered  with  the  water.  GrandaU  v. 
Woods,  8  Cal.  143. 

45.  Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant,  somewhere  within 
a  certain  larger  tract,  was  ascertained,  and 
the  land  segregated  by  a  survey,  under  a 
decree  of  confirmation  by  the  United  States 
supreme  court:  held,  that  the  land  became 
immediately  taxable,  and  that  an  assess- 
ment thereof  will  be  presumed  to  have 
been  made  after  the  survey,  where  the 
time  allowed  by  law  for  the  assessment 
extended  to  a  day  four  days  after  the  sur- 
vey.    Palmer  v.  BoUng,  8  Cal.  389. 

46.  The  authority  to  sell  land  conferred 
by  a  writ  in  the  sheriff's  hands,  carries 
with  it  authority  to  execute  all  the  instru- 
ments required  by  law  to  the  completion 
of  the  sale,  viz :  a  certificate ;  and  in  case 
of  no  redemption,  a  conveyance  to  the 
purchaser.  Peopk  v.  Boring,  8  Cal.  407 ; 
Anthony  v.  Wessel,  9  Cal.  104. 

47.  The  order  of  the  probate  court 
directing  the  sale  of  the  land  of  the  de- 
ceased, is  a  judicial  act.  HaUeck  v.  Guy, 
9  Cal.  195. 

48.  An  action  for  a  false  and  fraudu- 
lent representation  as  to  the  naked  fact  of 
title  in  the  vendor,  of  real  estate,  cannot 
be  maintained  by  the  purchaser,  who  has 
taken  possession  of  the  premises  sold  un- 
der a  conveyance  with  express  covenants. 
Peabody  v.  Phelps,  9  Cal,  226. 

49.  The  right  of  the  wife  to  acquire 
property  by  purchase  during  the  marriage, 
can  only  exist  as  an  exception  to  the  gen- 
eral rule  as  laid  down  by  the  "  act  defining 
husband  and  wife."  Alverson  v  Jones,  10 
Cal.  12. 

50.  The  judgment  of  the  board  of  land 
commissioners,  the  tribunal  of  original  ju- 
risdiction, is   sufficient    evidence   of  the 


confirmation  of  the  grants  unless  the  judg- 
ment be  reversed,  or  its  operation  sus- 
pended by  an  appeal,  which  is  still  pend- 
ing.   Sanders  v.  Whitesides,  10  Cal.  90. 

51.  Until  a  consummation  of  a  sale  of 
land  upon  execution  is  made  by  a  convey- 
ance from  the  sheriff,  the  estate  remains 
in  the  judgment  debtor.  Cummings  v. 
Coe,  10  Cal.  531. 

52.  A  trespasser  upon  lands  of  another 
cannot  justify  his  acts  by  setting  up  an 
outstanding  title,  in  which  he  has  no  prior- 
ity.     Wetmer  v.  Lowery,  11  Cal.  112- 

53.  A  decree  of  confirmation  of  a  grant 
of  the  United  States  land  commission  and 
the  United  States  district  court,  cannot  be 
impeached  in  an  action  of  ejectment  be- 
tween a  party  claiming  under  the  grant 
and  a  third  party.  Rose  v.  Dams,  11  Cal. 
140. 

54.  A  private  survey  is  no  legal  evi- 
dence of  the  facts  contained  therein,  since 
if  it  were,  any  man  might  recover  anoth- 
er's land  by  including  it  himself  or  getting 
some  one  else  to  do  it  within  his  bounda- 
ries.    Ih,  141. 

55.  Where  a  party  takes  possession  of  a 
part  of  a  tract  of  land  under  a  deed  of 
conveyance  to  the  whole,  and  at  the  tune 
of  entry  no  one  is  holding  adversely,  such 
possession  will  extend  to  the  whole  tract 
described  in  the  deed.     Ih. 

56.  There  can  be  no  such  thing  as  an 
abandonment  of  land  in  favor  of  a  partic- 
ular individual  and  for  a  consideration. 
Stephens  v.  Mansfield,  11  Cal.  365. 

57.  Where  the  vendee's  agent,  in  the 
purchase  of  a  tract  of  land,  has  actual  no- 
tice of  a  mortgage  on  the  premises  at  the 
time  of  purchase,  the  vendee  will  be  pre- 
sumed to  have  taken  the  property  subject 
to  the  mortgage.  May  v.  Borel,  12  Cal. 
91. 

58.  The  title  of  a  purchaser  of  real  es- 
tate at  sheriff's  sale  does  not  depend  upon 
the  return  of  the  officer  to  the  writ.  The 
purchaser  has  no  control  over  the  conduct 
of  the  officer  in  this  respect.  Cloud  v. 
El  Dorado  County,  12  Cal.  133. 

59.  Property  acquired  by  the  husband 
and  wife  during  the  marriage  and  whilst 
living  together,  whether  by  onerous  or  lu- 
crative title,  and  that  acquired  by  either  of 
them  by  onerous  title,  belonged  to  the  com- 
munity ;  whilst  property  acquired  by  either 
of  them  by  lucrative  title  is  solely  con- 
stituted the  separate  property  of  the  party 


LAND. 


681 


In  general. 


making  the  acquisition.     Scott  v.  Ward, 

12  Cal.  471 ;  Noe  v.  Card,  14  Cal.  596. 

60.  Possession  of  land  at  the  death  of  a 
party  gives  prima  facie  title  to  his  heirs  or 
representatives.     Gregory  v.  McPherson, 

13  Cal.  572. 

61.  M.  &  B.,  the  plaintiff,  were  part- 
ners in  a  ranch  and  hotel.  The  ranch 
was  public  land,  taken  up  under  the  State 
law  in  the  name  of  M.  M.  sells  one-half 
to  B.,  taking  a  mortgage  back,  B.  agreeing 
to  pay  certain  firm  debts.  This  sale  and 
agreement  were  afterwards  canceled,  and 
B.  sold  M.  one-half  the  ranch.  Defend- 
ant, Myers,  agrees  to  buy  of  B.  his  half 
of  the  ranch;  goes  into  possession,  but 
afterwards  refuses  to  buy,  and  buys  the 
half  from  O.,  who  bought  the  whole  of  M. 
At  the  time  of  this  last  purchase,  O.  and 
M.  knew  of  B's  title :  held,  that  a  bill  in 
equity  by  B.  against  M.,  O.  and  Myers  for 
an  account  of  the  partnership  between  M. 
and  B.,  and  for  a  decree  establishing 
plaintiflTs  right  to  the  ranch,  does  not  lie ; 
that  his  remedy  at  law  for  his  half  of  the 
ranch  against  M.,  or  any  one  claiming  un- 
der him,  with  notice  of  his  title,  is  clear ; 
and  that  M.  would  be  estopped  from  dis- 
puting the  title.  Brush  v.  MaydweU,  14 
Cal.  209. 

62.  The  statutory  lien  of  a  judgment 
upon  the  real  estate  of  the  judgment  debt- 
or attaches  only  upon  property  in  which 
such  debtor  has  a  vested  le^  interest. 
People  V.  Irwin,  14  Cal.  434. 

63.  A  deed  of  land  from  A.  to  F.,  re- 
citing the  consideration  at  one  hundred 
dollars  and  a  contract  not  under  seal,  not 
acknowledged  nor  recorded,  from  F., 
agreeing  to  reconvey  the  land  to  A.  upon 
payment  within  a  given  time  of  $8,600, 
with  interest  at  a  specified  rate,  deducting 
the  rents  and  profits  of  the  land  during 
the  period  limited  for  payment,  were  de- 
livered between  the  parties  at  the  same 
time :  held,  that  the  deed  is  not  a  mort- 
gage in  the  absence  of  proof,  that  the  con- 
sideration for  it  was  a  debt  preexisting,  or 
created  at  the  time,  and  still  subsisting  be- 
tween the  parties ;  that  the  provisions  in 
the  contract  of  reconveyance  relative  to 
the  payment  of  interest  and  the  rents  and 
profits  do  not  necessarily  imply  the  exist- 
ence of  a  debt,  which  is  essential  to  a 
mortgage.     Ih.  435. 

64.  Where  the  lease  gives  the  lessee 
the  privilege  of  purchasing  the  land  at 


the  expiration  of  the  lease  on  certain 
terms,  the  privilege  is  limited  to  the  whole 
land,  and  the  lessee,  or  the  purchaser  from 
him  of  a  portion  of  the  land,  cannot  claim 
the  right  to  buy  that  portion.  Hitchcock 
V.  Page,  14  Cal.  443. 

65.  Death  of  the  principal  revokes  the 
authority  of  the  agent,  and  a  deed  of  land 
made  by  him  afler  such  death  does  not 
bind  the  representatives  of  the  principal. 
Travers  v.  Crane,  15  Cal.  16. 

66.  But  if  the  agent  has  a  power  coup- 
led with  an  interest,  that  is,  a  power 
which  conveys  to  the  agent  an  interest  in 
the  property,  then  the  execution  of  the 
power  after  the  death  of  the  principal  is 
good,     lb, 

67.  If,  on  an  executory  contract  for  the 
purchase  of  land  made  by  plaintiff  with 
the  agent  during  the  life  of  the  principal, 
money  due  the  principal  was  paid  afler 
his  death  to  the  agent,  who  settled  the 
amount  with  the  estate,  so  that  the  estate 
received  the  benefit  of  the  payment,  plaint- 
iff would  be  entitled,  in  equity,  to  call  for 
the  legal  title,  and  could  defend  in  eject- 
ment by  the  representatives  of  the  princi- 
pal.    Ih, 

68.  The  complaint  avei^  title  in  plaint- 
iff to  a  tract  of  land ;  that  the  possession  ^ 
of  defendants  is  forcible  and  unlawful ; 
that  an  action  for  forcible  entry  has  been 
commenced  by  plaintiff  against  defend- 
ants, and  is  still  pending  and  undeter- 
mined, and  asks  for  an  injunction  to  re- 
strain defendants  from  cutting  and  remov- 
ing timber  from  the  land,  without  seeking 
in  this  suit  to  be  restored  to  the  posses- 
sion, the  object  of  the  suit  being  to  pre- 
serve the  property  during  the  pendency 
of  the  action :  held,  that  injunction  lies, 
although  no  action  at  law  has  been  brought 
to  try  the  title;  that  the  jurisdiction  of 
equity  in  such  cases  to  grant,  first,  a 
temporary  and  subsequently  a  perpetual 
injunction,  does  not  depend  upon  the  ques- 
tion whether  or  not  such  action  at  law  has 
been  brought;  that  the  rule  under  the 
English  chancery  system  was  the  same, 
and  that  our  statute  is  not  more  restrict- 
ive.    Hicks  V.  Michael,  15  Cal.  116. 

69.  Land  will  sometimes  pass  without 
any  specific  designation  of  it  as  land. 
Thus  the  grant  of  a  messuage,  or  a  mes- 
suage with  the  appurtenances,  will  pass 
the  dwelling  house  and  adjoining  build- 
ings ;  and  also,  its  curtilage,  garden  and 
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orchard,  together  with  the  close  in  which 
the  house  is  built  Sparks  v.  HesSf  15 
Cal.  195. 

70.  The  rule  is,  that  everything  essen- 
tial to  the  beneficial  use  and  enjoyment  of 
the  property  designated  is,  in  the  absence 
of  language  indicating  a  different  inten- 
tion on  the  part  of  the  grantor,  to  be  con- 
sidered as  passing  to  the  grantee.     lb. 

71.  So,  the  sale  of  a  "bridge"  across  a 
certain  stream,  "together  with  the  toll- 
house, stables  and  out-houses  of  every  de- 
scription," and  "  all  the  privileges  and  ap- 
purtenances appertaining,  or  in  any  wise 
belonging  to  said  bridge,"  passes  the  land 
upon  which  the  bridge  rested  and  the  other 
buildings  were  erected.     lb, 

72.  The  doctrine  that  land  may  often 
pass  by  conveyance  as  essential  to  the  en- 
joyment of,  or  as  parcel  of  buildings,  etc., 
erected  thereon,  is  consistent  with  the  doc- 
trine that  the  ownership  of  the  land  may 
be  in  one  person,  and  the  ownership  of 
the  structures  thereon  in  another — as  in 
these  latter  cases  the  buildings  are  erected 
by  pennission  of  the  owner  of  the  land 
for  the  use  of  the  builder,  and  generally 
under  mutual  expectation  by  the  parties  of 
their  removal,  or  of  compensation  being 
made  for  them  to  the  builder,  or  of  the 
latter  ultimately  acquiring  title  to  the  land. 
lb.  197. 

73.  Where  a  party  purchases  a  bridge, 
toll-houses,  stables  and  out-houses  appur- 
tenant, with  the  right  and  privilege  of  his 
vendor  in  and  to  a  "  dug  road  "  made  on 
each  side  of  the  bridge,  neither  the  pur- 
chaser, nor  those  claiming  under  him  with 
notice,  can  object  to  a  decree  enforcing 
the  vendor's  lien  against  the  premises,  that 
the  "  dug  road  "  is  public  land,  and  that 
therefore,  nothing  would  pass  under  a  sale 
upon  the  decree.     lb. 

74.  In  a  contract  for  the  sale  and  pur- 
chase of  land,  which  is  silent  as  to  the  pos- 
session, there  is  no  implied  license  for  the 
purchaser  to  enter.  Gaven  v.  Hageriy  15 
Cal.  211. 

75.  Z.,  the  owner  of  land,  contracts  in 
writing  to  sell  it  to  K.,  nothing  being  said 
as  to  the  possession.  K.  is  to  give  three 
notes,  falling  due  at  different  periods,  for 
the  purchase  money.  The  first  two  notes 
become  due  at  very  short  dates,  and  after 
they  are  paid  Z.  is  to  make  a  deed  to  K., 
with  covenants  against  his  own  acts. 
Fii*st  note  is  paid  before  the  second  falls 


due ;  Z.  deeds  the  land  to  plaintiff,  sub- 
ject to  the  contract  with  K.,  the  deed  con- 
taining covenants  of  warranty  against  acts 
of  the  grantor.  Later,  and  on  the  day 
the  second  note  is  due,  K.  sells  the  land, 
to  McE.,  one  of  the  defendants.  K.  took 
possession  under  the  contract.  Shortly 
after,  plaintiff  demanded  of  K.  the  pay- 
ment of  the  second  note,  and  tendered  him 
a  deed  from  himself  (plaintiff)  to  K.,  with 
the  covenants  mentioned  in  Z.'s  contract. 
K.  said  he  could  do  nothing.  Plaintiff 
then  formally  demanded  payment  and  ex- 
ecution of  the  mortgage.  K.  wished  to 
see  his  attorney.  After  the  third  note  fell 
due,  plaintiff  demanded  of  McE.  payment 
of  the  two  notes,  tendering  the  deed  from 
Z.  to  him,  (plaintiff)  and  also  a  deed  from 
himself  to  McE.,  offering  also  a  mortgage 
to  be  executed  by  McE.  to  secure  the 
third  note  and  demanding  possession. 
McE.  refused :  held,  that,  under  the  con- 
tract, the  purchaser  was  not  entitled  to 
possession  at  once ;  that  payment  of  the 
first  two  notes  or  tender  was  a  condition 
precedent  to  his  right  of  possession ;  that 
until  then,  the  vendor  Z.,  or  his  assignee, 
had  the  legal  title  and  could  maintain 
ejectment  against  the  vendee.     lb, 

76.  Section  two  hundred  and  fifty-four 
of  the  practice  act  enlarges  the  class  of 
cases  in  which  equitable  relief  could  for- 
merly be  sought  in  quieting  title.  It  au- 
thorizes the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not 
lie.     Curtis  v  Sutter,  15  Cal.  262. 

77.  Under  this  section,  a  party  in  pos- 
session of  real  property  may  bring  a  bill 
in  equity  to  quiet  title  against  a  party  out 
of  possession,  who  claims  an  estate  or  in- 
terest adverse  to  him,  without  waiting  un- 
til he  has  been  disturbed  in  his  possession 
by  legal  proceedings  against  him,  in  which 
his  title  has  been  successfully  maintained. 
lb. 

78.  Suit  under  section  two  hundred  and 
fifty-four  of  the  practice  act  only  lies  with 
reference  to  property  of  which  the  plaint- 
iff is  in  possession,  and  where  suit  is 
brought,  under  that  section,  to  quiet  title 
to  a  ranch,  and  plaintiff  is  in  possession 
of  a  portion  only,  the  suit  must  be  consid- 
ered as  brought  to  determine  the  title  to 
that  portion,  and  no  injunction  lies  to  re- 
strain parties  who  are  entire  strangers  to 
the  title  from  selling  that  portion,  as  their 
conveyances  would  not  cloud  plaintiff's  ti- 
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tie.  And  if  the  grantees  under  such  con- 
veyance should  invade  the  possession  of 
plaintiff,  or  unlawfully  detain  the  same, 
the  remedy  at  law  is  ample.     Ih, 

79.  A  tract  of  land  was  held  by  sever- 
al tenants  in  common,  and  on  partition,  a 
certain  portion  was  set  apart  and  quit- 
claimed to  plaintiff,  representing  M.,  who 
had  conveyed  to  plaintiff  as  security  for 
endorsements.  Another  portion  of  the 
land  was  set  apart  and  quitclaimed  to  H. 
The  portion  thus  received  by  H.  was  sub- 
sequently conveyed  to  plaintiff,  and  em- 
braces the  land  in  controversy :  held,  that 
plaintiff  is  not  mortgagee  of  the  premises ; 
that  even  if  he  held  the  premises  con- 
veyed by  H.  to  him  as  security  for  the  in- 
dorsements of  IVL,  it  was  as  trustee  of  the 
legal  title ;  that  the  title  had  passed  from 
H.,  and  had  never  been  in  M.,  except  of 
an  undivided  interest  before  the  partition, 
and  was  therefore  in  plaintiff,  who  could 
maintain  ejectment.  Seaward  v.  Malot- 
te,  15  Cal.  307. 

80.  In  ejectment,  plaintiff  offered  to  in- 
troduce in  evidence  an  executory  contract 
by  which  S.  &  Co.  agreed  to  sell  to  Woos- 
ter  the  land  sued  for,  and  w^hen  the  pur- 
chase money  was  paid,  to  make  a  deed, 
W.  to  take  possession  at  once,  and  to  re- 
tain it  80  long  as  he  complied  with  the 
contract.  Plaintiff  stated  it  to  be  his  in- 
tention to  show,  in  connection  with  the 
contract,  that  the  defendant  claimed  under 
Wooster.  The  answer  averred  that  Woos- 
ter  mortgaged  the  premises  to  defendant, 
who  foreclosed,  and  went  into  possession 
under  the  sheriff's  deed :  held,  that  the 
contract,  with  the  other  proof,  was  prima 
facie  relevant  to  the  issue,  plaintiff's  ob- 
ject being  to  show  that  Wooster  had  for- 
feited his  rights  under  the  contract,  and 
that  he,  plaintiff,  had  succeeded  to  the  right 
and  title  of  S.  &  Co.  Palmer  v.  McCaf- 
ferty,  15  Cal.  335. 

81.  A  stranger  to  the  title  of  real 
property,  though  in  possession,  cannot 
go  into  equity  and  enjoin  the  purchasers 
and  owners  thereof  from  setting  up  and 
enforcing  their  title,  on  the  ground  that  it 
was  fraudulently  and  illegally  acquired 
by  them  of  a  third  person  who  does  not 
complain.  Having  no  title  himself,  it  is 
immaterial  to  him  whether  he  be  evicted 
by  such  purchasers  or  their  vendor. 
Treadwell  v.  Payne,  15  Cal.  499. 


II.  Public  Land. 

82.  The  prospective  preemption  act  of 
Congress  of  1841  is  expressly  confined  to 
the  surveyed  land;*,  and  was  not  extended 
to  California  at  the  time  of  the  trespass, 
and  a  title  under  that  act,  or  under  the 
California  statute  of  April,  1852,  passed 
after  the  commencement  of  the  suit,  will 
not  enable  plaintiff  to  maintain  an  action 
against  another  about  to  cloud  the  title. 
a  Connor  v.  CorhiU,  3  Cal.  371. 

83.  Where  the  complaint  alleged  that 
in  September,  1849,  the  plaintiff  settled 
upon  a  tract  of  land,  "  the  same  being  pub- 
lic land  of  the  United  States ;"  that  sub- 
sequently a  foreigner  occupied  a  portion 
of  it,  and  that  defendant,  his  executor,  is 
now  offering  the  same  for  sale,  and  prays 
to  enjoin  said  sale :  held,  that  the  injunc- 
tion will  not  lie.     Ih, 

84.  A  system  of  preemption  has  been 
adopted  in  all  the  territories  "and  new 
States  to  encourage  the  immigration  of 
foreigners,  and  there  is  no  discrimination 
between  foreigners  and  native  citizens. 
People  V.  Folsom,  5  Cal.  379. 

85.  Prior  possession  of  public  lands 
will  entitle  the  possessor  to  maintain  an 
action  against  a  trespasser.  Grover  v. 
Hawley^  5  Cal.  486. 

86.  The  right  of  enjoyment  of  posses- 
sion to  public  lands  may  descend  among 
the  effects  of  a  deceased  person  to  the  ex- 
ecutor or  administrator,  and  the  right  of 
the  deceased  be  conveyed  by  a  regular 
sale  to  another.     Ih 

87.  The  statute  making  out  the  posses- 
sory right  of  settlers  on  public  lands  for 
agricultural  or  grazing  purposes  yield  to 
the  rights  of  miners  has  legalized  what 
would  otherwise  be  a  trespass,  and  the  act 
cannot  be  extended  by  implication  to  a 
class  of  cases  not  especially  provided  for. 
Burdge  v.  Underwood^  6  Cal.  46. 

88.  To  enable  a  party  to  recover  lands 
under  the  possessory  act  of  this  State,  it  is 
necessary  that  he  shall  have  complied  with 
the  provisions  of  the  act,  Sweetland  v. 
Froe,  6  Cal.  147. 

89.  The  lands  settled  by  the  missions 
were  not  conveyed  to  any  one,  but  re- 
mained the  property  of  the  government, 
and  even  the  church  buildings  thereon  did 
not  become  the  property  of  the  church 
corporate  until  the  decree  of  seculariza- 
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tion  of  1833.     Nohili  v.  Redman j  6  Cal. 
342. 

90.  The  right  to  be  protected  in  the 
possesBion  of  the  public  lands  in  this  State 
is  founded  alone  on  the  doctrine  of  pre- 
sumption, for  a  license  to  occupy  from  the 
owner  will  be  presumed.  Conger  v.  Wea- 
ver, 6  Cal.  556. 

91.  The  settlers' act  of  1856  does  not 
discriminate  between  an  innocent  and  a 
tortious  possession,  nor  is  it  a  mere  at- 
tempt to  avoid  circuity  of  action  by  pro- 
viding for  an  equitable  adjustment  of  the 
whole  subject  in  one  suit.  By  its  terms, 
it  applies  to  past  as  well  as  present  cases. 
It  takes  from  a  party  that  which  before 
was  his,  for  if  he  refuses  to  pay  for  the  im- 
provements on  his  land,  against  his  will, 
by  a  trespasser,  he  loses  not  only  the  im- 
provements but  the  land  itself.  Such  leg- 
islation is  repugnant  to  morality  and  jus- 
tice, and  in  violation  of  the  letter  and 
spirit  of  the  constitution.  Billings  v.  Hall, 
7  Cal.  6.* 

92.  One  who  locates  upon  public  lands 
for  the  purpose  of  appropriating  them 
to  his  own  use,  becomes  the  absolute 
owner  thereof  as  against  every  one  but 
the  government,  and  is  entitled  to  all  the 
privileges  and  incidents  which  appertain 
to  the  soil,  subject  to  the  single  exception 
of  rights  antecedently  acquired.  C^an- 
daU  V.  Woods,  8  Cal.  143. 

93.  A  party  has  no  lawful  right  to  turn 
a  settler  off  by  force,  conceding  that  the 
former  had  the  legal  title  to  the  land. 
People  V.  HonsheU,  10  Cal.  87. 

94.  A  party  cannot,  under  pretense  of 
holding' land  in  exclusive  occupancy  as  a 
town  lot,  take  up  and  inclose  twelve  acres 
of  mineral  land  in  the  mining  districts,  as 
against  persons  who  subsequently  enter 
upon  the  land  in  good  faith  for  the  pur- 
pose of  digging  gold  therein,  and  who  in 
such  operations  do  no  injury  to  the  com- 
fortable use  of  the  premises  as  a  residence, 
or  of  any  mechanical  or  commercial  busi- 
ness.    Martin  v.  Brovmer,  11  Cal.  14. 

95.  The  right  to  a  preemption  in  public 
land  is  not  assignable,  but  it  may  be  mort- 
gaged. Whitney  v.  Buckman,  13  Cal. 
539. 

96.  Neither  the  act  of  1858,  as  to  the 
location  of  seminary  land,  nor  the  act  of 
Congi-ess  donating  it,  allows  mineral  land 
to  be  located.  Burdge  v.  Smith,  14  Cal. 
383. 


97.  How  far  the  right  of  miners  to  go 
upon  public  mineral  land  in  possession  of 
another  for  the  purpose  of  mining  must  be 
modified  to  secure  any  rights  of  such  pos- 
sessor, reserved.     lb. 

98.  The  possession  of  agricultural  land 
is  prima  facie  proof  of  title  against  a  tres- 
passer, but  where  it  is  shown  that  a  party 
goes  on  mineral  land  to  mine  there  is  no 
presumption  that  he  is  a  trespasser,  and 
the  statutory  presumption  that  it  is  public 
land,  in  the  absence  of  proof  of  title  in 
the  person  claiming  it  as  agricultural  land, 
applies.     Jb, 

99.  The  presumption  under  our  statute 
is  that  all  land  in  the  State  is  public  land, 
until  the  legal  title  is  shown  to  have  passed 
from  the  government  to  private  parties, 
and  this  presumption  is  reconcilable  with 
the  presumption  of  title  arising  from  pos- 
session,    lb. 

100.  A  party  claiming  land  under  the 
possessory  act  of  1852,  must  show  com- 
pliance with  the  provisions  of  the  act.  He 
must  be  a  citizen  of  the  United  States; 
must  file  the  affidavit  required  by  section 
2 ;  and  make  his  improvements  within  the 
ninety  days,  &c.  Merely  residing  on  a 
part  of  the  land,  tracing  lines,  putting  up 
stakes  for  boundaries,  &c,  is  not  sufficient 
Wright  V.  Whitesides,  15  Cal.  47. 

101.  Mere  entry  on  public  land,  without 
enclosing  it,  does  not  give  a  right  of  action 
on  the  possession  alone.     lb. 

102.  Miners  have  a  right  to  enter  upon 
public  mineral  land,  in  the  occupancy  of 
others  for  agricultural  purposes,  and  to  use 
the  land  and  water  for  the  extraction  of 
gold —  the  use  being  reasonable,  necessary 
to  the  business  of  mining,  and  with  just 
regard  to  the  rights  of  Uie  agriculturist. 
And  this,  whether  the  land  is  enclosed, 
or  taken  up  under  the  possessory  acL 
Clark  V.  Duval,  15  Cal.  88. 

103.  The  right  so  to  enter  and  mine, 
carries  with  it  the  right  to  whatever  is  in- 
dispensable for  the  exercise  of  this  mining 
privilege — as  the  use  of  the  land,  and 
such  elements  of  the  freehold  or  inherit- 
ance as  water.     lb. 

104.  Merely  going  on  waste,  uninclosed 
public  land,  and  building  and  occupying  a 
house  and  corral,  and  even  subsequently 
cutting  hay  on  part  of  the  land,  does  not 
give  a  party  any  claim  to  or  possession  of 
the  whole  tract  of  one  hundred  and  sixty 
acres.     The  case  would  be  different  if  the 
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party  claimed  and  entered  under  the  pos- 
sessory act  of  this  State,  and  pursued  the 
necessary  steps  prescribed  by  it ;  or,  proba- 
bly, if  he  had  made  his  entry  under  the 
preemption  laws  of  the  United  States. 
Garrison  y.  Sampson,  15  Cal.  95. 

105.  Where,  in  such  case —  there  being 
no  claim  under  the  possessory  act,  or  the 
preemption  laws  of  the  United  States — 
plaintiff  claims  one  hundred  and  sixty 
acres  by  force  of  his  prior  possession,  and 
a  contract  or  consent  on  the  part  of  de- 
fendant, whom  he  let  into  possession,  to 
hold  the  premises  for  him,  or  subject  to  his 
order,  the  judgment  cannot  be  in  favor  of 
plaintiff  for  the  whole  tract,  but  only  for 
the  small  part  on  which  the  house  and 
corral  were  situated,  and  of  which  plaintiff 
was  in  the  actual  occupancy —  there  being 
no  proof,  except  defendant's  general  consent 
as  above  named,  that  the  defendant  agreed 
to  hold  the  whole  tract  for  plaintiff.     lb, 

106.  In  ejectment  for  mineral  lands, 
plaintiff  averred  possession  of  a  large  tract 
of  land,  including  the  mining  ground  in 
controversy,  and  that  he  occupied  the  land 
for  agricultural  and  mining  purposes,  with- 
out stating  that  any  use  was  made  of  the 
particular  portion  held  by  defendants.  This 
averment  of  possession,  and  also  the  aver- 
ment of  ouster,  were  insufficiently  denied 
in  the  answer  ;  but  the  answer  averred  af- 
firmatively that,  at  the  time  defendants 
entered  upon  the  ground  in  dispute,  it  was 
a  part  of  the  public  domain  of  the  United 
States,  contained  large  and  valuable  de- 
posits of  gold ;  that  they  entered  upon  and 
took  possession  of  it  for  mining  purposes, 
and  that  they  have  since  held  and  used  it 
for  such  purposes  only.  The  court  below 
gave  judgment  for  plaintiff  on  the  plead- 
ing. Held,  that  these  affirmative  aver- 
ments of  defendants  being  proved,  plaintiff 
oould  not  recover  without  showing  such  an 
actual  and  meritorious  possession  and  occu- 
pancy as  rendered  the  interference  of  the 
defendants  unjust  and  inequitable  ;  that  he 
could  not  recover  on  the  pleadings,  because 
the  character  of  his  possession  did  not  ap- 
pear, the  complaint  not  averring  that  this 
particular  portion  of  the  land  was  ever 
used  by  plaintiff  for  any  purpose  whatever. 
Smith  V.  Doe,  15  Cal.  104. 

107.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has,  in  good  faith,  located  upon  public  miner- 
al land  for  the  purpose  of  mining.     lb. 


108.  New  States,  under  the  act  of  Sep- 
tember 4th,  1841,  acquire  their  interest 
upon  their  admission  into  the  Union,  and 
may  make  selections  of  land  before  the 
survey  of  the  United  States — which  se- 
lections are  only  subject  to  three  qualifica- 
tions: Ist,  they  must  not  be  of  lands  re- 
served from  sale  by  any  law  of  Congress 
or  the  proclamation  of  the  President ;  2d, 
they  must  be  in  parcels  of  not  less  than 
three  hundred  and  twenty  acres  each ;  and 
dd,  the  parcels  selected  must  be  in  such 
form  as  to  correspond  with  the  survey  of 
the  United  States,  when  made.  Doll  v. 
Meadow-,  16  Cal.  331. 

109.  State  selections  will  not  become 
absolute  and  definite  until  the  survey — 
until  then,  the  parcels  selected  may  be 
subject  to  a  possible  reservation  fVom  sale ; 
and  when  there  is  no  such  reservation,  they 
may  require  some  change  in  their  exterior 
lines,  so  as  to  conform  to  the  official  sec- 
tional divisions  and  subdivisions.  In  the 
legislation  of  the  State,  provision  is  made 
so  as  to  secure  such  conformity.     lb, 

110.  In  controversies  respecting  public 
lands,  other  than  mineral  lands,  the  title, 
as  between  citizens  of  the  State,  where 
neither  parly  connects  himself  with  the 
government,  is  considered  vested  in  the 
Hrst  possessor,  and  to  proceed  from  him. 
This  possession  must  be  actual  and  not 
constructive ;  and  the  right  it  confers  must 
be  distinguished  from  the  right  given  by 
the  possessory  act  of  this  State.  CoryeU 
V.  Cain,  16  Cal.  573. 

111.  In  this  State,  although  the  larger 
portion  of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat 
an  action  for  mining  claims,  water  privi- 
leges and  the  like,  by  showing  the  para- 
mount title  of  the  government.  Our  courts, 
in  determining  controversies  between  par- 
ties thus  situated,  presume  a  grant  from 
the  government  to  the  first  appropriator. 
This  presumption,  though  of  no  avail 
against  the  government,  is  held  absolute  in 
such  controversies.     lb. 


in.   Pueblo  Land. 

112.  Under  the  Mexican  laws,  munici- 
pal lands  become  the  absolute  property  of 
the  pueblo,  subject  only  in  their  disposition 


686 


LAND. 


Paeblo  Land. 


to  the  general  laws  of  Mexico.     Cohas  v. 
Raisin^  3  Cal.  448. 

113.  It  is  too  late  now  to  question  the 
authority  of  an  alcalde  elected  in  1846. 
If  invalid,  his  acts  as  a  de  facto  officer 
must  be  held  good  by  this  court.     Ih.  452. 

114.  By  the  laws  of  Mexico  towns  were 
invested  with  the  ownership  of  land.  Ih, 
453. 

115.  By  the  laws,  usage  and  customs  of 
Mexico  the  alcaldes  were  the  heads  of  the 
ayuntamientos ;  were  the  executive  of- 
ficers of  the  towns,  and  rightfully  exercised 
the  power  of  granting  lots  within  the  towns, 
which  were  the  property  of  the  towns.  Ih, 

116.  Before  the  military  occupation  of 
California  by  the  army  of  the  United 
States,  San  Francisco  was  a  Mexican 
pueblo,  or  municipal  corporation,  and  was 
vested  with  title  to  the  lands  within  her 
boundaries.     Ih, 

117.  A  grant  of  a  lot  in  San  Francisco, 
made  by  an  alcalde,  whether  a  Mexican  or 
of  any  other  nation,  raises  the  presump- 
tion that  the  alcalde  was  a  properly  quali- 
fied officer,  that  he  had  authority  to  make 
the  grant  and  that  the  land  was  within  the 
boundaries  of  the  pueblo.     Ih, 

118.  If  a  private  natural  person  can 
grant  lands  upon  conditions  subsequent 
and  upon  their  nonperformance  resume 
the  ownership,  then  it  follows  from  the 
views  preceding  that  a  municipal  corpora- 
tion can  do  the  like.  Touchard  v.  Tour 
chard,  5  Cal.  307. 

119.  The  power  and  authority  of  towns, 
under  the  Spanish  and  Mexican  systems, 
to  acquire  and  dispose  of  lands,  and  the 
conclusion  there  attained  after  a  careful 
examination  of  the  S()anish  and  Mexican 
decrees,  places  their  right  upon  as  high 
ground  as  that  of  natursd  persons.     Ih, 

120.  Denouncement  is  the  mode  of 
taking  advantage  of  the  nonperformance  of 
subsequent  conditions  in  grants  made  by 
the  government,  and  it  is  therefore  the 
only  mode,  because  the  government  has 
agreed  that  denouncement  shall  be  the 
result  of.  nonperformance.     Ih, 

121.  After  the  adoption  of  the  common 
law  in  1850,  the  municipal  and  common 
lands  of  pasturage  were  liable  to  execution 
sale.  Welch  v.  Sullivan,  8  Cal.  197 ;  con- 
tra Hart  V.  Burnett,  15  Cal.  616.  See 
HoUaday  v.  Frishie,  15  Cal.  634;  W heeler 
V.  MiUer,  16  Cal.  125. 

122.  The  board  of  commissioners  of  the 


old  sinking  fund  of  1850,  created  by  an 
ordinance  of  the  city  of  San  Francisco, 
had  no  power  to  sell  the  real  estate  of  the 
city,  the  ordinance  being  void.  But  this 
decision  has  no  application  to  the  board  of 
commissioners  of  the  funded  debt,  organ- 
ized after  the  dissolution  of  the  first  board 
of  the  sinking  fund  commissioners.  Hey- 
denfddt  v.  Hitchcock,  15  Cal.  514. 

123.  The  pueblo  of  San  Francisco  had 
a  certain  right  or  title  to  the  lands  within 
its  general  limits,  and  the  portions  of 
such  lands  which  had  not  been  set  apart  or 
dedicated  to  common  use  or  special  pur- 
poses, could  be  granted  in  lots,  by  its  mu- 
nicipal officers,  to  private  persons,  in  full 
ownership.     Hart  v.  Burnett,  15  CaL  616. 

124.  The  authority  to  grant  such  lands 
was  vested  in  the  ayuntamiento,  and  in  the 
alcaldes  or  other  officers  who  at  the  time 
represented  it,  or  who  had  succeeded  to  its 
"  powers  and  obligations.''     Ih, 

125.  The  official  acts  of  such  officers«in 
the  course  of  their  ordinary  and  accustomed 
duties,  and  within  the  general  scope  of 
their  powers,  as  here  defined  and  explained, 
will  be  presumed  to  have  been  done  by 
lawful  authority.     Ih, 

126.  These  municipal  lands,  to  which 
the  city  of  San  Francisco  succeeded,  were 
held  in  trust  for  the  public  use  of  that  city, 
and  were  not,  either  under  the  old  govern- 
ment or  the  new,  the  subject  of  seizure 
and  sale  under  execution.    Ih, 

127.  This  property  and  these  trusts 
were  public  and  municipal  in  their  nature, 
and  were  within  the  control  and  supervision 
of  the  State  sovereignty,  and  the  fede- 
ral government  had  no  such  control  or 
supervision.     Ih, 

128.  The  act  of  the  State  legislature  of 
March,  1858,  confirming  the  so-called  Van 
Ness  ordinance,  was  a  legal  and  proper 
exercise  of  this  sovereign  power;  and 
this  act  gave  full  effect  to  the  provisions  of 
that  ordinance,  and  vests  in  the  possessors 
therein  described,  as  against  said  city  and 
State,  a  title  to  the  lands  in  said  ordinance 
mentioned.     Ih, 

129.  The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not  le- 
gally disposed  of  as  hereinbefore  explained; 
and  that  her  title  is  wholly  unaffected  by 
sheriff's  sales  under  execution  against  her, 
so  far  as  those  sales  touch  or  affect  the 
aforesaid  pueblo  lands.    Ih, 

130.  A  defendant  in  ejectment,  holding 
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80ch  lands  merely  by  possession,  may  set 
up   the  invalidity  of  such  sales,  or  the 
plaintiff's  title  derived  therefrom,  to  defeat 
the  plaintiff's  action.     Ih. 
See  Alcalde,  Grant,  San  Francisco. 


IV.  Water  Lots  in  San  Francisco. 

131-  In  the  plan  of  a  city  the  survey 
into  blocks,  lots  and  streets  extended  into 
the  tide  waters  in  front  of  the  city,  the 
object  of  which  was  to  reach  a  sufficient 
depth  of  water  on  the  land  line  for  the 
convenience  of  shipping,  and  it  was  neces- 
sarily anticipated  that  the  water  lots  would 
be  filled  up  to  a  level  suitable  for  building 
or  land  carriage.  Eldridge  v.  OoweUj  4 
CaL87. 

132.  On  the  formation  of  the  State  gov- 
ernment, the  title  to  water  property  passed 
to  this  State.  Chapin  v.  Bourne^  8  Cal. 
296. 

133.  The  proviso  in  the  act  of  March 
26tb,  1851,  granting  certain  beach  and 
water  lot  property  in  San  Francisco  to  the 
citjy  that  the  city  shall  pay  into  the  State 
treasury,  within  twenty  days  after  their 
receipt,  twenty-five  per  cent,  of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  condi- 
tion, either  precedent  or  subsequent,  an- 
nexed to  the  grant;  and  the  property 
mentioned  in  the  act  is  not  devoted  by  the 
grant  of  the  State  to  any  specific  public 
purposes,  or  made  subject  to  the  perform- 
ance of  any  trusts  by  the  city.  The  in- 
terest of  the  city  is  absolute,  qualified  by 
no  conditions  and  subject  to  no  specific 
uses.  It  is  a  leviable  interest,  subject  to 
sale  under  execution.  Holladay  v.  FrisUe^ 
15  Cal.  636 ;  Wheeler  v.  Miller,  16  Cal. 
125. 

134.  Smith  v.  Morse,  2  Cal.  524,  decid- 
ing that  the  city's  interest  in  this  beach 
and  water  lot  property  can  be  sold  on  ex- 
eention  against  the  city,  not  to  be  disturb- 
ed; but  any  rights  which  ^^  the  commis- 
sioners of  the  funded  debt  of  the  city  of 
San  Francisco,"  under  the  act  of  May  1st, 
1851,  may  possess  in  this  property  are  not 
passed  on.  BoUaday  v.  Frishiey  15  Cal. 
637. 

135.  A  purchaser  of  beach  and  water 
lot  property  at  a  sheriff's  sale,  in  August, 
1851,  on  execution  issued  upon  a  judg- 


ment recovered  in  January,  1851,  against 
the  city  of  San  Francisco,  acquired  a  title, 
if  the  judgment  became  a  lien  upon  the 
property  sold,  previous  to  the  act  of  May 
Ist,  1851,  and  the  conveyance  from  the 
commissioners  of  the  sinking  fund  to  the 
commissioners  of  the  funded  debt.  Wheeler 
V.  Miller,  16  Cal.  125. 

136.  In  this  case,  as  the  record  doe^not 
show  that  the  judgment  ever  became  such 
lien,  the  decision,  giving  title  to  the  pur- 
chaser, must  be  taken  without  reference  to 
any  rights  which  the  commissioners  of  the 
funded  debt  may  possess.  They  are  not 
parties,  and  as  to  their  rights  no  opinion 
is  here  expressed.     lb. 

See  Water  Lots. 


V.  Swamp  and  Overflowed  Land. 

137.  The  act  of  May  3,  1852,  "pro- 
viding  for  the  disposal  of  the  500,000 
acres  of  land  granted  by  Congress  to  this 
State,"  is  not  in  conflict  with  the  act  of 
Congress  of  1841,  which  provides  for  their 
location  after  they  have  been  surveyed. 
Nijns  V,  Palmer,  6  Cal.  13. 

138.  This  State  has  a  right  to  dispose 
of  the  swamp  and  overflowed  lands  grant- 
ed to  her  by  Congress  prior  to  the  issuing 
of  a  patent  from  the  United  States  so  as  to 
convey  to  the  patentee  a  present  title  as 
against  a  trespasser.  Owe^is  v.  Jackson,  9 
Cal.  324;  Summers  v.  Dickinson,  9  Cal. 
556. 

See  Swamp  and  Overflowed  Lands. 


VI.    Of   Covenants    or    Eights  to 

Land. 

139.  The  assignment  of  a  covenant  to 
convey  will  not  deprive  the  land  of  the 
lien ;  it  is  wholly  controlled  by  the  lien, 
and  falls  whenever  it  comes  into  conflict 
with  it.     Tniebody  v.  Jacohson,  2  Cal.  287. 

140.  Where  an  assignment  does  not  in 
terms  convey  real  estate,  and  cannot  be 
fairly  construed  to  do  so,  it  is  inadmissible 
to  prove  a  conveyance  previous  to  a  given 
date,  and  the  equitable  ownership  of  the 
land.     Lord  v.  Sherman,  2  Cal.  502. 

141.  The  transfer  of  a  bond  for  title  to 
land,  upon  a  promise  by  the  assignee  to 
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pay  a  certain  debt  of  the  assignor,  binds 
the  assignee  to  perform  the  trust,  and  the 
obligation  to  pay  the  debt  is  not  affeoted 
by  any  misrepresentations  made  by  the 
assignor  to  the  assignee,  because  the  rights 
of  the  creditor  under  the  transfer  had  al- 
ready vested.  OonneUy  v.  Peck^  6  Cal. 
353. 

\A1.  Nor  is  the  obligation  of  the  as- 
signee affected  by  the  fact  that  the  land 
was  partnership  property  of  the  assignor, 
and  assigned  where  it  was  not  so  held  out 
to  the  world,  and  where  the  partnership 
was  unknown  to  the  creditor.     Ih, 

143.  Where  the  assignee  was  a  com- 
mercial firm  and  the  assignment  was  made 
to  an  agent  acting  as  the  trustee  of  the 
firm,  and  the  agent  obtained  from  the  oblig- 
or in  the  bond  a  deed  for  the  land  to  the 
members  of  the  firm,  and  subsequently  the 
firm  sold  the  land  to  their  successors  in 
business,  conatittiting  a  new  firm  of  which 
some  of  the  old  firm  were  members :  held, 
that  purchasers  are  chargeable  with  notice 
of  the  trust.     Ih. 

144.  The  right  to  a  preemption  is  not 
assignable,  but  may  be  mortgaged.  Whit- 
ney V.  Buckman,  13  CaL  539. 


VII.  Bond  for  a  Title. 

145.  An  assignee  of  a  covenant  to  con- 
vey cannot  keep  possession  of  land  sub- 
ject to  a  lien  for  purchase  money,  and 
also  refuse  the  purchase  money.  Tnie" 
body  V.  Jacohson,  2  Cal.  286. 

146.  A  vendor  of  real  estate  who  makes 
no  conveyance,  but  gives  a  bond  condi- 
tioned for  the  execution  of  a  conveyance 
on  payment  of  the  purchase  money  by  the 
vendee,  has  an  equitable  lien  on  the  land 
for  the  purchase  money,  and  holds  the  le- 
gal title  as  security  for  the  enforcement  of 
his  lien.     Gotddin  v.  Bttckelew,  4  Cal.  111. 

147.  Where  the  parties  to  a  bond  for 
title  stipulate  among  themseles  for  a  for- 
feiture, such  forfeiture  cannot  defeat  the 
plaintifi''s  rights  to  the  purchase  money. 
Bagley  v.  J^ixm,  5  Cal.  500. 

148.  The  breach  of  a  bond  for  title  does 
not  discharge  the  debt  due  for  the  pur- 
chase money,  and  the  plaintiff  can  resort 
to  equity  to  enforce  its  performance,  or 
maintain  an  action  at  law.     lb, 

149.  At  common  law  a  bond  for  a  title 


is  in  effect  a  mortgage.  The  legal  title 
remains  in  the  vendor,  and  an  equity  vests 
in  the  vendee  to  have  the  title  on  com- 
pliance with  the  conditions.  The  legal 
title,  as  also  the  equity,  goes  to  the  whole 
estate  and  includes  fixtures.  The  vendw 
can  bring  ejectment  on  breach  of  condi- 
tion, or  foreclosure.  Merritt  v.  JtM^  14 
Cal.  73. 


Vni.  Warranty. 

150.  Grenerally  a  vendor  with  warranty 
of  title  is  not  a  competent  witness  for  )m 
vendee  in  a  controversy  concerning  the 
title.     Blackwell  v.  Atkinson,  1 4  Cal.  471. 

151.  In  real  estate  the  covenant  of  war- 
ranty runs  with  the  land,  and  the  vendor 
is  liable  directly  to  the  person  evicted,  and 
is  not  a  competent  witness  for  pliuntiff.  lb. 

152.  A  covenant  of  nonclaim  in  a  deed 
amounts  to  the  ordinary  covenant  of  war- 
ranty, and  operates  equally  as  an  estop- 
pel. But  this  covenant  is  confined  to  the 
estate  granted,  and  where  that  is  ^'the 
right,  title  and  interest  '*  of  the  grantor, 
instead  of  the  land  itself,  the  covenant  does 
not  estop  him  from  setting  up  an  after  ac- 
quired title.     Gee  v.  Moore,  14  Cal.  473. 

153.  In  considering  the  operation  of  a 
mortgage  upon  subsequently  acquired  title, 
it  is  immaterial  whether  it  be  regarded  as 
a  conveyance  of  a  conditional  estate  as  at 
common  law,  or  as  creating  a  mere  lien 
or  incumbrance,  as  by  the  law  of  this 
State  whatever  in  the  instrument,  treating 
it  as  a  conveyance,  would  operate  to  trans- 
fer a  subsequently  acquired  title  to  the 
grantee,  equally  operates,  treating  the  in- 
strument as  a  lien  or  incumbrance,  to  sub- 
ject such  acquired  interest  to  the  purposes 
of  the  original  security.  Clark  v.  Baker, 
14  CaL  626. 

154.  By  common  law  there  were  only 
two  classes  of  convevances  which  were 
held  to  operate  upon  after  acquired  title 
— those  of  feofiinent,  by  fine  or  by  com- 
mon recovery — and  those  by  indenture  of 
lease,  no  other  forms  of  conveyance  in  the 
absence  of  covenants  of  warranty  had  any 
effect  in  transferring  the  title  subsequently 
acquired,  a  grant  or  ]ea.«e  only  operated 
on  the  estate  actually  held  at  the  time  of 
its  execution  by  the  grantor  or  releascdr. 
lb. 

155.  The  general  doctrine  prevailing  ia 
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the  United  States  is  that  no  estate  can  he 
passed  hy  the  ordinary  terms  of  a  deed 
unaccompanied  with  covenants  of  war- 
ranty, which  is  not  vested  in  interest  at 
the  time,  and  that  estates  subsequently  ac- 
quired, whether  by  purchase  or  descent, 
are  unaffected  by  such  previous  convey- 
ances in  the  hands  of  the  grantor  or  those 
claiming  under  him.     Ih.  627. 

156.  In  the  United  States,  conveyances 
by  feoffment,  fine  or  common  recovery,  are 
not  in  use,  and  no  greater  effect  is  given 
to  a  grant  or  a  conveyance,  by  bargain  and 
sale,  or  lease  or  release  unaccompanied  by 
covenants  of  warranty,  than  at  common 
law  under  the  statute  of  uses.     Ih> 

157.  The  general  doctrine  is,  however, 
rabject  to  this  qualification — ^that  where 
it  distinctly  appears  on  the  face  of  the  in- 
strument, without  the  presence  of  the  cov- 
enant of  warranty,  either  by  recital  or 
otherwise,  that  the  intent  of  the  parties 
was  to  convey  and  receive  reciprocally  a 
certain  estate — the  grantor  will  be  estop- 
ped from  denying  the  operation  of  the 
deed  according  to  such  intent     Ih.  629. 

158.  The  thirty-third  section  of  the  act 
concerning  conveyances  changes  the  rule 
of  common  law  as  to  the  effect  of  the 
deed,  under  the  statute  of  uses,  upon  sub- 
sequently acquired  interest  of  grantor,  and 
gives  to  them  an  operation  equivalent  to 
the  most  expressive  covenant  of  warranty. 
And  this  section  applies  to  mortgages, 
equally  as  to  conveyances,  absolute  in 
their  form.     Ih.  630. 

See  Warranty. 


IX.   Vendor's  Lien. 

159.  A  vendor  has  a  lien  on  the  land 
sold  for  the  purchase  money,  though  he 
has  executed  the  conveyance.  Salman  v. 
Hoffman^  2  Cal.  142. 

160.  A  failure  of  the  vendee  to  pay  the 
purchase  money  for  two  years  does  not 
forfeit  his  right  under  the  contract,  and  the 
vendor  may  enforce  payment  at  any  time 
after  due ;  and  if  the  vendor,  under  power 
of  sale  reserved  in  the  contract,  sells  the 
property,  either  at  public  or  private  sale, 
the  surplus  beyond  the  purchase  money 
due  belongs  to  the  vendee,  and  payment 
may  be  decreed  by  a  judgment.  Gouldtn 
V.  Buckelewj  14  CaL  111. 


161.  A  vendor  of  real  estate  has  a  lien 
on  the  same  in  the  hands  of  the  adminis- 
trator of  the  purchase  money.  Cahoon 
V.  Bohinsan,  6  Cal.  226. 

162.  It  would  be  a  fraud  which  no 
court  of  equity  could  tolerate,  to  hold  that 
the  vendor  of  land  on  a  contract  to  con- 
vey, receiving  a  portion  of  the  purchase 
money,  and  seeing  the  vendee  expend 
large  sums  of  money,  improving  the  prop- 
erty without  objection,  and  not  making 
any  demand  of  the  purchase  money,  should 
insist,  because  the  vendee  had  not  literally 
complied  with  the  provisions  of  the  con- 
tract on  his  part,  on  holding  the  whole 
contract  forfeited,  claim  the  land  and  the 
money  paid  and  all  the  improvements,  and 
deny  on  his  part  all  obligation  to  comply 
with  his  engagements.  Farley  v.  Vamhn, 
11  Cal.  286. 

163.  Equity  raises  no  lien  in  respect  to 
real  estate,  except  that  of  a  vendor  for  the 
purchase  money.  Ellison  v.  Jackson  Wa- 
ter Co.,  12  Cal.  554. 

164.  Land  on  which  a  vendor's  lien  ex- 
ists for  the  purchase  money,  may  become  a 
homestead,  but  the  homestead  right  is  sub- 
ordinate to  the  lien.  Mc Hendry  v.  BeHly, 
13  Cal.  76. 

165.  The  lien  which  the  vendor  of  real 
property  retains,  after  an  absolute  convey- 
ance, for  the  unpaid  purchase  money,  is 
not  a  specific  and  absolute  charge  upon  the 
property,  but  a  mere  equitable  right  to  re- 
sort to  it  upon  the  failure  of  payment  by 
the  vendee.     Sparks  v.  Hess,  15  Cal.  192. 

166.  This  equitable  right  may  be  en- 
forced in  the  first  instance,  and  before  the 
vendor  has  exhausted  his  legal  remedy 
against  the  personal  estate  of  the  vendee. 
The  court,  after  determining  the  amount 
of  the  lien,  can,  by  its  decree,  either  di- 
rect a  sale  of  the  property  for  its  satisfac- 
tion and  execution  for  any  deficiency,  or 
award  an  execution  in  the  first  place  and 
a  sale  only  in  the  event  of  its  return  un- 
satisfied, as  the  justice  of  the  case  may  re- 
quire.    Ih.  193. 

167.  Where  the  contract  of  sale  of  real 
property  is  unexecuted,  the  vendor  retain- 
ing the  legal  title  for  security  until  all  the 
money  is  paid,  the  vendor's  lien  retained 
is  different  from  the  ordinary  lien  of  a 
vendor  after  conveyance  executed.  In 
the  latter  case  the  vendor  has  parted  with 
the  legal  and  equitable  title,  and  possesses 
only  a  bare  right,  which  is  of  no  operative 
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force  or  effect  until  established  by  the  de- 
cree of  the  court.  In  the  former  case, 
the  vendor's  position  is  somewhat  similar 
to  that  of  a  party  executing  a  conveyance 
and  taking  a  mortgage  back.  He  may 
sue  at  law  for  the  balance  of  his  purchase 
money,  or  file  his  bill  in  equity  for  the 
specific  performance  of  the  contract,  and 
take  an  alternative  decree,  that  if  the  pur- 
chaser will  not  accept  a  conveyance  and 
pay  the  purchase  money,  the  premises  be 
sold  to  raise  such  money,  and  that  the 
vendee  pay  any  deficiency  remaining  after 
the  application  of  the  proceeds  arising 
from  such  sale.     Ih,  194. 

1 68.  In  such  case  of  an  unexecuted  con- 
veyance, the  vendor  may  ask  either  a  de- 
cree directing  performance,  and  in  case 
of  refusal,  a  sale  of  the  premises  or  a  de- 
cree barring  the  right  of  the  vendee  to 
claim  a  conveyance  under  the  contract. 
He  may,  however,  insist  upon  a  sale  where 
performance  is  refused,  and  is  not  bound 
to  take  a  mere  foreclosure  of  the  vendoi^'s 
right  to  a  deed.     Ih, 

See  Vendor's  Lien. 


X.  Estoppel. 

169.  The  owner  of  land  who  stands  by 
and  sees  another  sell  it,  or  silently  permits 
another  who  believes  his  title  good  to  ex- 
pend money  upon  land,  without  making 
known  his  claim,  is  forever  estopped  fix)m 
setting  up  his  title  against  an  innocent 
purchaser.  Godeffiroy  v.  Caldwell,  2  Cal. 
491. 

170.  The  fact  that  the  plaintiff  stood  by 
and  permitted  defendant  to  settle  on  the 
land,  will  not  warrant  an  instruction  that 
the  plaintiff  is  thereby  estopped  from  as- 
serting his  title.  Gunn  v.  Bates,  6  Cal. 
272. 

171.  Where  a  party  enters  into  the  pos- 
session of  land  claiming  under  another 
and  in  subordination  of  his  title,  he  is 
estopped  from  questioning  it.  JEUis  v. 
Jeans,  7  Cal.  416;  Walker  v.  Sedgwick,  8 
Cal.  402. 

172.  Where  a  party  has  an  equity  and 
also  actual  possession  of  the  land,  a  pur- 
chaser of  the  legal  title  is  bound  to  take 
notice.     Bryan  v.  Ramirez,  8  Cal.  467. 

173.  Where  a  person  knowingly  though 


passively  looks  on  and  suffers  another  to 
purchase  and  expend  money  on  land  un- 
der an  erroneous  opinion  of  title,  without 
making  known  his  claim,  he  shall  not  af- 
terwards be  permitted  to  assert  his  legal 
right  against  such  per^^on.     lb, 

174.  Wherp  the  defendants,  claiming  to 
be  preemptioners  of  the  premises  in  con- 
troversy under  the  laws  of  the  United 
States,  offered  parol  evidence  to  show  that 
the  four  leagues  as  surveyed  and  patented 
to  the  plaintiff  were  different  from  the 
tract  designated  in  the  grant  upon  which 
the  patent  issued,  and  the  map  to  which 
the  grant  made  reference,  and  that  a  cor- 
rect location  of  the  tract  as  granted  would 
not  include  the  premises  in  suit:  held, 
that  the  court  properly  excluded  the  evi- 
dence, as  the  patent  is  conclusive  evidence 
of  the  validity  of  the  original  grant  and 
of  its  recognition  and  confirmation,  and  of 
the  survey  and  its  conformity  with  the 
confirmation,  and  of  the  relinquishment  to 
the  patentee  of  all  the  interest  of  the 
United  States  in  the  land.  Boggs  v.  Mer- 
ced  Mining  Co,,  14  Cal.  361. 

175.  The  private  survey  of  Fremont  to 
'<  Las  Mariposas,"  in  1849,  and  his  pre- 
sentation of  the  same  to  the  board  of  land 
commissioners  as  embracing  and  identify- 
ing the  tract  he  claimed,  and  subsequent 
public  and  repeated  disclaimers  by  him  at 
the  time  the  defendant  took  possession  of 
the  premises  in  controversy  in  1851,  and 
aflerwaini  up  to  July,  1855,  of  any  title  or 
claim  to  the  property,  and  of  any  title  or 
claim  to  any  land  within  the  exterior 
bounds  of  the  grant  to  Alvarado,  except 
that  designated  in  his  survey ;  and  the  fact 
that  he  knew  of  the  occupation  and  im- 
provements of  the  defendant  from  the 
time  the  possession  was  taken,  without 
forbidding  the  same  or  claiming  the  prem- 
ises until  July,  1855,  do  not  estop  him 
from  claiming  the  premises  under  his  pa- 
tent, there  being  no  proof  that  he  made 
such  declarations  and  disclaimers  willfully, 
or  that  he  intended  to  deceive  or  defraud 
defendant  or  influence  his  conduct.  Ih, 
373. 

176.  By  the  patent,  the  government  is 
estopped  from  asserting  title  to  the  prem- 
ises; and  if  Fremont  is  estopped  from 
asserting  title  against  defendant,  then  it 
would  have,  by  merely  occupying  the  land 
as  public  land,  rights  superior  to  both,  and 
that,  too,  in  the  face  of  an  express  prohi- 
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bition  of  the  sale,  by  the  government,  of 
the  mineral  lands.     lb. 

177.  A  party  will,  in  many  instances,  be 
ooDcluded  by  his  declarations  or  conduct, 
which  have  influenced  the  conduct  of  an- 
other to  his  injury ;  but  it  must  appear 
first,  that  the  party  making  the  admission, 
by  his  declas'ifttions  or  conduct,  was  ap- 
prised of  the  true  state  of  his  own  title ; 
second,  that  he  made  the  admission  with 
the  express  intention  to  deceive,  or  with 
such  carelessness  and  culpable  negligence 
as  to  amount  to  constructive  fraud ;  thii<d, 
that  the  other  party  was  not  only  desti- 
tute of  all  knowledge  of  the  true  state  of 
the  title,  but  of  the  means  of  acquiring 
such  knowledge ;  and  fourth,  that  he  re- 
lied directly  on  such,  and  will  be  injured 
by  allowing  its  truth  to  be  disproved. 
Boggs  v.  Merced  Mining  Co.,  14  Cal. 
367  ;  Mc  Oracken  v.  City  of  San  Francis- 
co, 16  Cal.  626. 

See  Estoppel. 

See  Abandonment,  Alcalde,  Con- 
veyance, Deed,  Common  Property, 
Ejectment,Grant,  Homestead,  Lease 
Mortgage,  Possession,  Use  and  Oc- 
cupation. 


LANDLORD  AND  TENANT. 

1.  The  entry  of  a  landlord  upon  his 
tenant's  premises  without  his  consent  dur- 
ing the  lease,  and  reletting  them,  is  a  dis- 
charge of  the  tenant  from  his  covenants. 
Dewey  v.  Gray,  2  Cal.  377. 

2.  The  relation  of  landlord  and  tenant 
exists  where  the  landlord  is  an  alien  non- 
resident, and  is  obligatory  upon  the  ten- 
ant, and  he  cannot  be  allowed  to  contro- 
vert the  title  of  the  lessor.  Ramirez  v. 
Kent,  2  Cal.  560. 

3.  Indebitatus  assumpsit  for  rent  will  not 
lie  in  favor  of  a  stranger  for  the  purpose  of 
trying  his  title,  or  by  one  of  two  belliger- 
ent parties  claiming  the  land,  this  action 
depending  not  upon  the  validity  of  plaint- 
iff's title,  but  upon  a  contract  express  or 
implied.    Sampson  v.  Shaeffer,  3  Cal.  201. 


4.  The  allegation  that  the  use  and  oc- 
cupation of  the  lot  in  question  was  at  the 
request  of  the  defendant,  and  by  the  per- 
mission of  plaintiff,  was  the  allegation 
of  a  contract,  and  this  plaintiff  is  bound 
to  establish,  to  enable  him  to  succeed. 
lb. 

o.  In  an  action  for  use  and  occupation, 
the  court  was  asked  to  instruct  the  jury 
"  that  it  was  necessary  to  enable  the  plaint- 
iff to  recover,  that  he  should  show  that  the 
defendant  used  and  occupied  the  premises 
by  the  permission  of  the  plaintiff;  but 
they  must  find  a  verdict  for  the  defend- 
ant," which  the  court  refused :  it  was  held 
that  in  this  the  court  erred.     lb. 

6.  The  thirteenth  section  of  the  act  con- 
cerning forcible  entries  and  unlawful  de- 
tainers, was  intended  to  make  the  non- 
payment of  rent  work  a  forfeiture  of  the 
estate  of  the  tenant ;  but  the  statute  must 
be  pursued  strictly,  and  the  rent  must  be 
demanded  on  the  day  it  becomes  due,  and 
at  a  late  hour  of  the  day.  Chipman  v. 
Emeric,  3  Cal.  283 ;  Gaskill  v.  Trainer, 
3  Cal.  339. 

7.  A  waiver  of  demand  of  rent  will 
never  be  implied  for  the  purpose  of  making 
a  forfeiture ;  for  from  its  very  nature,  a 
forfeiture  cannot  take  place  by  consent  and 
is  not  favored  by  the  rules  of  law.  Gas- 
kill  V.  Trainer,  8  Cal.  340. 

8.  The  right  to  recover  for  use  and  oc- 
cupation is  founded  alone  upon  contract. 
(7  Connor  v.  CorbiU,  3  Cal.  373. 

9.  By  the  terms  of  an  awaixi  which  was 
decisive  between  a  landlord  and  his  tenant, 
the  latter  was  to  leave  the  premises  on  the 
ninth :  held,  that  the  plaintiff  had  no  right 
to  give  notice  to  quit  until  the  tenth,  and 
then  the  plaintiff'  had  six  days  to  remove 
before  the  plaintiff  could  sue  for  unlawful 
detention.     Ray  v.  Armstrong,  4  Cal.  208. 

10.  The  owner  of  a  building  leased  a 
portion  of  it.  There  was  access  to  the 
part  reserved  without  going  through  the 
part  leased,  it  was  held  that  the  lessor  had 
no  implied  right  of  way  to  the  part  re- 
versed through  any  portion  of  the  lessee's 
portion.  Ramirez  v.  McCormick,  4  Cal. 
246. 

11.  A  landlord  cannot  sue  for  forcible 
entry  and  detainer,  in  his  own  name,  for 
unlawful  entry  upon  the  possession  of  his 
tenant.     Treat  v.  Stuart,  5  Cal.  114. 

12.  No  action  for  rent  will  lie  where 
the  possession  is  adverse  and  tortious,  for 
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Buch  possession  excludes  all  idea  of  a  con- 
tract.    Ramirez  v.  Murray^  5  Cal.  223. 

13.  To  enable  a  party  to  recover  rent 
eo  nomine,  he  must  show  that  the  defend- 
ant's possession  was  bj  virtue  of  some  ex- 
press or  implied  agreement.     Ih, 

14.  A  demand  of  rent  at  any  time 
during  the  term  when  the  same  might  be 
due,  will  be  sufficient  diligence  to  hold  a 
party  who  has  guaranteed  its  payment 
Evoy  V.  Tewkshary,  5  Cal.  287. 

15.  Where  an  action  was  for  restitution 
of  land,  and  pending  the  appeal  the  plaint- 
iff transferred  his  judgment  to  a  third 
party  and  sold  the  premises  to  the  defend- 
ant: held,  that  the  plaintiff's  recourse  for 
rent,  if  he  have  any,  is  against  the  de- 
fendant for  use  and  occupation  and  not 
upon  the  appeal  bond.  Osbom  v.  Hen- 
drickson,  6  Cal.  175. 

16.  Where  the  plaintiff  leased  a  tract 
of  land  claimed  by  him  under  a  Mexican 
grant,  to  defendant  upon  condition  that  he 
was  not  to  pay  any  rent  for  two  years,  and 
if  the  title  was  confirmed  within  that  time, 
defendant  was  to  give  up  his  improve- 
ments ;  but  if  not  confirmed  in  two  years, 
defendant  was  to  remain  on  until  confirma- 
tion, with  the  privilege  of  buying  in  case 
of  sale ;  and  if  not  confirmed,  defendant 
was  to  hold  it  as  public  land ;  and  the  de- 
fendant at  the  end  of  two  years  took  up 
the  tract  as  public  land :  held,  in  an  action 
for  the  possession  and  damages,  that  de- 
fendant's improvements  erected  before, 
after  he  thus  terminated  his  tenancy,  were 
only  a  substitute  for  the  first  two  years' 
rent,  and  that  he  was  chargeable  for  rent 
thereafter  accruing.  Guhh  v.  Pollock^  6 
Cal.  241. 

17.  After  the  forfeiture  of  the  lease  by 
the  nonpayment  of  rent,  if  the  landlord 
received  the  rent,  he  waives  the  forfeiture 
and  the  lease  continues.  JBarroilhet  v. 
BaUelle,  7  Cal.  454. 

18.  Tenants  have  a  right  to  remove 
buildings  erected  by  them  at  any  time 
before  the  expiration  of  their  lease,  but 
not  after  a  forfeiture  or  reentry  for  cove- 
nant broken.     Wkipley  v.  Dewey,  8  CaL 

38. 

19.  There  is  no  moral  obligation  under 
such  circumstances  sufficient  as  a  conside- 
ration to  support  a  subsequent  promise  of 
the  landlord  to  allow  the  tenant  to  remove 
his  buildings.     lb,  39. 

20.  Where  a  landlord  agreed  to  allow 


his  tenant  a  reasonable  time,  after  the  ex- 
piration of  his  lease,  to  remove  his  build- 
ings and  the  tenant  surrendered  or  for- 
feited his  lease  before  the  expiration  there- 
of, the  intention  of  the  parties  must  be 
confined  to  its  legal  expiration  and  not  to 
the  wrongful  act  of  the  lessee  in  terminat- 
ing it.  and  the  lessee  can  claim  no  rights 
under  the  contract.     Ih, 

21.  A  tenant  may  show  that  his  land- 
lord's title  has  terminated,  or  that  his 
attornment  was  made  under  mistake  of  fact 
or  by  fraud.  McDevitt  v.  Sullivan,  8 
Cal.  596. 

22.  When  a  party  rents  property  of 
another  and  he  learns  afterward  that  the 
title  of  his  landlord  is  disputed,  he  may 
at  once  proceed  in  the  proper  mode  to  setp 
tie  the  question.  If  he  fail  to  do  this,  he 
cannot  dispute  the  title,  except  in  the  cases 
stated,  where  the  title  of  his  landlord  has 
ceased,  or  when  the  lease  was  obtained  by 
fraud.     lb.  597. 

23.  A  tenant  who  puts  up  machineiy 
for  a  mill  in  a  house  leased,  and  fastens  it 
by  bolts,  screws,  etc.,  to  the  house,  has  the 
right  to  remove  it ;  but  as  between  vendiv 
and  vendee,  such  machinery  would  be  con- 
sidered part  of  the  realty.  Mc  Greary  v. 
Osborne,  9  Cal.  121. 

24.  In  an  action  of  ejectment,  a  tenant 
cannot  deny  the  title  of  the  vendee  of  his 
landlord.  McKune  v.  Montgomery,  9  CaL 
576. 

25.  Where  one  of  two  tenants,  holding 
the  household  in  partnership,  purchases 
the  fee  in  his  own  name  and  with  his  own 
money,  it  inures  equally  to  the  benefit  of 
the  other,  to  which  he  becomes  entitled  on 
payment  of  his  proportion  of  the  purchase 
money.     Laffan  v.  Naglee,  9  Cal.  676. 

26.  The  lessor  of  plaintiffs  is  a  compe- 
tent witness  in  an  action  of  trespass  to  the 
leased  premises,  where  the  lease  does  not 
bind  him  to  protect  the  plaintiff  against 
trespassers.  McCormick  v.  Bailey,  10 
Cal.  232. 

27.  A  tenant  may  remove  what  he  had 
added  to  the  freehold  when  he  can  do  so 
without  injury  to  the  estate,  unless  it  has 
become  by  its  manner  of  addition  an  in- 
tegral part  of  the  original  premises ;  but 
as  against  a  vendor,  all  fixtures  pass  to 
the  vendee,  even  though  erected  for  the 
purpose  of  trade  and  manufacture,  unless 
specially  reserved  in  the  conveyance. 
Skinds  v.  Pfeiffw,  10  Cal.  264. 
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28.  A  tenant,  by  failing  to  pay  rent 
when  due,  forfeits  his  lease.  Treat  v.  Lid- 
den,  10  Cal.  303. 

29.  Where  T.  &  C.  executed  a  joint 
lease  to  L.  of  certain  premises,  and  it  was 
specified  in  the  lease  that  twenty  dollars 
rent  should  be  paid  to  T.  and  twenty  dol- 
lars to  C,  and  on  breach  of  the  terms  of 
the  lease  on  the  part  of  the  lessee,  T.  and 
C,  the  lessoi's,  brought  a  joint  suit  to  re- 
cover restitution  of  the  premises  and  dam- 
Ages  for  their  detention :  held,  that  there 
was  no  misjoinder  of  parties  plaintiff.     lb. 

30.  The  rule  of  estoppel,  which  pre- 
vents a  tenant  from  disputing  his  land- 
lord's title,  extends  to  all  persons  who  en- 
ter upon  premises  under  a  contract  for  a 
lease,  and  to  all  persons  who,  by  purchase, 
fraud  or  otherwise,  obtain  possession  from 
such  tenant     Bose  y.DavtSy  11  Cal.  141. 

31.  Where  a  lease  contained  the  usual 
covenants  for  rent  and  reentry  for  non- 
payment, and  provided  for  the  appraise- 
ment of  improvements  erected  by  the  les- 
see and  payment  of  their  value  by  the 
lessor  at  the  expiration  of  the  term,  and 
the  lessor  reentered  for  the  nonpayment 
of  rent :  held,  that  the  lessee  could  not 
maintain  an  action  upon  being  evicted  for 
the  value  of  his  improvements.  Lawrence 
V.  Knight,  11  Cal.  303. 

32.  An  executory  agreement  between 
a  landlord  and  tenant,  that  af^er  the  title 
to  the  premises  is  settled  by  a  suit  to  be 
prosecuted  by  the  former  against  third 
persons,  the  tenant  may  purchase,  does 
not  destroy  the  relation  of  landlord  and 
tenant.     Smith  v.  Brannan,  13  Cal.  114. 

33.  Possession  of  a  tenant  is  not  notice 
of  his  landlord's  title.  Smith  v.  Dally  13 
Cal.  511. 

34.  Semhie^  if  a  man  sues  for  rent  for 
January  and  February,  he  is  not  to  be 
denied  a  right  of  recovery  for  either  month, 
simply  because  he  had  before  sued  for 
rent  due  in  January,  which  suit  was  still 
pending.     Thompson  Y^Lyon,  14  Cal.  42. 

35.  A  steam  engine  and  boiler  fastened 
to  a  frame  of  timber,  bedded  in  the  ground 
of  a  quartz  ledge  sufficient  to  make  it 
level,  with  a  roof  or  shed  to  protect  the 
machinery,  and  used  for  the  purpose  of 
working  the  ledge,  are  so  annexed  to  the 
freehold  as  to  become  a  fixture.  Merritt 
V.  Judd,  14  Cal.  69. 

36.  Such  machinery,  when  applied  to 
quartz  leads,  is  a  trade  fixture,  removable 
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by  the  tenant  if  otherwise  removable ; 
but  this  removal  can  only  be  during  the 
tenancy  and  during  such  further  period  of 
possession  by  the  tenant  as  he  holds  the 
premises  under  a  right  still  to  consider 
himself  a  tenant,  and  not  during  the  time 
he  may  actually  hold  possession  after  his 
lease  has  expired.     Ih. 

37.  A  renewal  of  a  lease  terminates  the 
tenant's  right  to  remove  fixtures  ;  so  with 
any  other  agreement  which  terminates  pos- 
session under  a  lease.    Ih.  72. 

38.  Although  a  lessor  of  land  cannot  in 
a  given  case  claim  the  fixtures,  it  is  other- 
wise of  the  mortgagee  of  the  lease.  Here 
the  question  is  between  grantor  and 
grantee,  and  the  latter  holds  all  fixtures, 
whether  for  trade  or  manufacture,  agri- 
culture or  habitation.     lb.  73. 

39.  Where  a  lease  gives  the  lessee  the 
privilege  of  purchasing  the  land  at  the  expi- 
ration of  the  lease  on  certain  terms,  the 
privilege  is  limited  to  the  whole  land,  and 
the  lessee,  or  a  purchaser  from  him  of  a 
portion  of  the  land,  cannot  claim  the  right 
to  buy  that  portion.  Hitchcock  v.  Page, 
14  Cal.  443. 

40.  If  the  landlord  forcibly  enter  and 
eject  the  tenant,  the  tenant  may  recover 
damages  for  the  vegetables  and  grape 
vines  growing  on  the  land,  and  planted  by 
the  tenant,  for  sale,  he  not  being  permit- 
ted to  enter  and  gather  them.  Fox  v. 
Brissac,  15  Cal.  225. 

41.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance,  on  the  first  day 
of  each  month.  November  1st,  1858, 
defendant  being  in  possession,  denied  plaint- 
ifTs  title,  and  refused  to  pay  rent.  De- 
cember 23d,  1857,  plaintiff  sued  defendant 
in  a  justice's  court  for  rent  due  No- 
vember 1st  and  December  1st,  1858,  and 
had  judgment,  which  was  paid.  January 
8th,  1859,  plaintiff  served  on  defendant  no- 
tice to  quit,  on  the  ground  of  forfeiture  for 
nonpayment  of  rent;  defendant  refused  to 
quit  or  surrender  the  premises.  Plaintiff 
brings  ejectment.  Defendant  answers, 
denying,  among  other  things,  plaintiff's  ti- 
tle and  his  own  relation  of  tenant :  held, 
that  plaintiff  is  entitled  to  recover ;  that 
the  denial  of  title  and  the  relation  of  ten- 
ant made  defendant  a  trespasser,  not  enti- 
tled to  notice  to  quit ;  that  no  special  de- 
mand for  payment  of  rent  was  necessary 
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to  work  a  forfeiture ;  that  defendant  could 
not  deny  title,  and  yet  claim  the  benefit  of 
holding  in  subordination  to  it.     Smith  v. 
Ogg  Shaw,  16  CaL89;  90. 
See  Lease,  Rent. 
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LAND     COMIVIISSION     OF     THE 
UNITED  STATES. 

1.  A  decision  of  the  United  States 
board  of  land  commissioners  confirming 
the  title  of  defendants  to  the  land  only 
amounts  to  an  acknowledgment  on  the 
part  of  the  government  that  it  has  no  claim 
thereto,  and  in  no  way  affects  the  title  as 
between  parties.  Brotim  v.  CoviUaudy  6 
Cal.  474 

2.  The  confirmation  of  the  title  of  the 
city  of  San  Francisco  by  the  board  of 
United  States  land  commissioners  and  the 
dismissal  of  the  appeal  by  the  attorney 
general,  have  settled  that  no  title  to  lands 
within  the  limits  of  that  city  can  hereafter 
be  acquired  from  the  United  States.  Nor- 
ton  V.  HyaU,  8  Cal.  539. 

3.  The  judgment  of  the  board  of  land 
commissioners,  the  tnbunal  of  original  ju- 
risdiction, is  sufficient  evidence  of  such 
confirmation,  unless  the  judgment  be  re- 
versed, or  its  operation  suspended  by  an 
appeal  which  is  still  pending.     Sanders  v. 

Whitesides,  10  Cal.  90. 

4.  A  deed  of  confirmation  of  a  grant  of 
the  United  States  land  commission  and 
the  United  States  district  court  cannot  be 
impeached  In  an  action  of  ejectment  be- 
tween a  party  claiming  under  the  grant 
and  a  third  party.  Rose  v.  Davie,  11  Cal. 
140. 

5.  The  decrees  of  the  board  of  land 
commissisners  and  of  the  district  court  are 
not  indispensable  to  a  recovery  in  eject- 
ment on  a  grant,  but  are  admissible  and 
conclusive  against  the  government  and 
against  those  holding  by  its  license  or  per- 
mission. Gregory  v.  McPherson,  13  Cal. 
572. 

6.  In  ejectment  on  a  Mexican  grant, 
the  decree  of  the  land  commission  con- 
firming it,  rendered  final  by  the  withdraw- 
al on  the  part  of  the  United  States  of  any 


appeal  therefrom,  and  an  order  of  the 
district  court  permitting  the  claimant  to 
proceed  thereon  as  on  final  decree,  are 
conclusive  evidence  of  the  validity  of  the 
grant,  of  its  recognition  by  the  United 
States,  and  also  of  the  location  of  the  spe- 
cific quantity  granted,  the  decree  in  the 
case  confirming  the  claim  under  the  grant 
to  a  particular  tract,  describing  it  with  spe- 
cific boundaries.  Such  a  decree  and  or- 
der, in  connection  with  the  grant,  are  as 
conclusive  as  to  the  title  of  plaintiff  as  a 
patent ;  provided,  the  premises  are  within 
the  designated  boundaries.  Naioma  W. 
and  M.  Co,  v.  Clarkin,  14  Cal.  550. 

7.  There  were  pending  before  the  board 
of  United  States  land  commissioners  three 
cases— No.  558,  Nos.  45  and  812.  The 
claimants  in  No.  558  entered  into  a  written 
agreement  with  V.,  the  claimant,  and  B., 
his  attorney  of  record,  in  cases  No.  45  and 
812,  by  which  the  former  agreed  to  pay 
to  V.  a  certain  portion  of  the  proceeds  of 
the  sales  of  that  portion  of  the  claim  No. 
558,  known  as  the  Miranda  claim,  the 
parties  agreeing  to  appoint  an  agent  to  gp 
on  and  make  sales.  Contemporaneous 
with  this  agreement  was  another  between 
the  same  parties,  by  which  V.  and  B. 
agreed  to  withdraw  and  discontinue  claims 
Nos.  45  and  812  before  the  said  board, 
and  alse  to  cause  to  be  withdrawn  the 
depositions  of  Theodore  Miranda  and 
Francisca  Miranda,  taken  before  a  com- 
missioner in  said  case  No.  558,  and  on 
file  therein ;  and  to  use  their  '^  best  en- 
deavors to  procure  the  confirmation  of  said 
claim  No.  558."  B.  was  the  attorney  for 
the  Miranda  claim,  which  was  for  the  same 
land  as  claim  No.  558.  To  defeat  claim  Na 
558  he  acted  for  the  United  States  law 
agent  in  taking  said  depositions,  which  were 
important  to  the  government  in  defeating 
claim  558,  and  he  attempted  to  carry  out 
his  agreement  to  withdraw  said  deposi- 
tions— ^though  he  was  not  directly  retained 
by  the  government.  Y.  and  B.  sue  fov 
the  specific  execution  of  the  agreement: 
held,  that  such  agreement  is  against  pub- 
lic policy,  and  cannot  be  enforced;  that 
B.  could  not,  without  a  violation  of  his 
duty  to  government  as  an  attorney,  carry 
out  such  agreement.  Valentine  v.  Slew- 
art,  15  Cal.  397. 
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LAND  COMMISSION  OF  THE 

STATE. 

1.  That  portion  of  the  act  prescribing 
that  no  injunction  shall  be  issued  against 
the  land  commissioners  appointed  for  the 
sale  of  the  State  interest  within  the  water 
line  is  invalid.  The  right  of  a  party  to 
have  his  title  to  land  protected  from  a  sale 
which  may  create  a  cloud  upon  it,  upheld. 
Guy  Y.  ffermance,  5  Cal.  74. 

2.  The  sale  of  a  portion  of  the  beach 
and  water  lot  property  in  San  Francisco, 
by  the  State  board  of  land  commissioners, 
under  the  act  of  May  18th,  1853,  passed 
nothing  but  the  state  reversionary  inter- 
est.    Chapin  v.  Bourne,  8  Cal.  296. 

3.  The  autliority  of  the  board  of  com- 
missioners under  the  act  of  May  1st,  1855, 
relative  to  a  sale  of  the  state's  interest  in 
the  water  line  front  of  the  city  of  San 
Francisco,  as  defined  by  the  act  of  March 
26th,  1851,  is  limited  to  the  property 
within  the  boundaries  defined  by  the  act ; 
and  a  sale  by  them  of  lots  not  within  these 
boundaries  is  a  nullity  and  cannot  consti- 
tute a  cloud  of  title.  Hence  an  injunction 
against  such  a  sale  will  not  lie.  Kisling 
T.  Johnson,  13  Cal.  57. 


«^»»^^>^^^WN^^«»VWN»^^««^'»/'»'«^'^W«^ 


LARCENY. 

1.  On  the  trial  of  an  indictment  for 
grand  larceny,  punishable  with  imprison- 
ment or  death,  at  the  discretion  of  the 
jury,  a  juror  was  asked  by  the  prosecuting 
attorney,  whether  he  had  any  conscientious 
scruples  against  the  infliction  of  capital 
punishment,  to  which  he  answered  that  he 
would  hang  a  man  for  murder,  but  would 
not  for  stealing :  held,  that  the  juror  was 
not  competent.  People  v.  Tanner,  2  Cal. 
25a 

2.  In  cases  of  grand  larceny  it  was  the 
intention  of  the  legislature  that  the  jury 
should  only  assess  the  punishment  when 
they  thought  that  the  defendant  deserved 
the  punishment  of  death,  and  if  they  do 
not  agree  to  such  a  punishment,  then  they 
should  find  a  general  verdict.  People  v. 
LMefieldy  5  Cal.  356. 


3.  A  party  cannot  be  convicted  of  lar- 
ceny for  taking  his  own  property.  People 
V.  ifackinley,  9  Cal.  250. 

4.  An  indictment  for  larceny  describing 
the  money  as  "  three  thousand  dollars  law- 
ful money  of  the  United  States,"  is  insuf- 
ficient. The  particular  denomination  or 
species  of  coin  must  be  set  forth.  People 
V.  BaU,  14  Cal.  101. 

5.  An  indictment  for  grand  larceny, 
found  at  a  special  term  of  the  court  of 
sessions,  is  valid,  under  the  statute  author- 
izing that  court  to  hold  special  terms  in 
certain  cases ;  the  court  when  specially 
called  has  the  same  powers  as  at  a  regu- 
lar term.    People  v.  Carahin,  14  Cal.  439. 

6.  Defendant  was  indicted  for  stealing 
a  steer.  The  court  charged  the  jury,  in 
effect,  that  though  defendant  killed  the 
steer,  believing  it  to  be  his  own,  yet  when 
he  appropriated  it  to  his  own  use  and  ben- 
efit, it  was  evidence  of  a  felonious  intent, 
and  the  jury  will  so  find :  held,  that  the 
charge  was  erroneous,  because  it  assumes 
as  a  fact  that  defendant  did  appropriate 
the  steer,  which  was  for  the  jury,  and  thus 
makes  the  mere  fact  of  appropriation  con- 
clusive proof  of  guilt.     Ih,  440. 

7.  An  indictment  charging  defendant 
with  "  stealing,  taking  and  leading  or  driv- 
ing away,"  the  property  stolen,  etc.,  is  not 
defective  under  our  statute  as  charging  the 
ofiense  in  the  disjunctive.  The  gravamen 
of  the  ofiense  is  taking  and  removing  the 
stolen  property,  and  it  is  immaterial 
whether  the  asportation  be  by  means  of 
leading  the  animals  stolen  or  driving  them. 
The  ofiense  is  complete  by  the  union  of 
either  of  these  acts  and  the  seizure  or 
appropriation.  People  v.  Smith,  15  Cal. 
409. 

8.  Either  leading  or  driving  away 
horses  charged  to  have  been  stolen,  etc., 
is  a  carrying  away  within  the  law.  lb, 
410. 

9.  An  indictment  for  larceny  describing 
the  property  as  **  a  black  or  brown  mare 
or  filly,  branded  with  a  small  mule  shoe 
on  the  left  shoulder,"  is  sufficiently  partic- 
ular in  description.  To  state  the  color  is 
not  necessary,  and  putting  it  in  the  alter- 
native is  not  a  fatal  objection,  especially 
when  other  terms  of  description  are  given, 
which  identify  tlie  property.  Our  statute 
does  not  require  more  exactness  than  ob- 
tained at  common  law.     Ih,  410. 

10.  Confessions  of  a  defendant  indicted 
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for  larceny,  made  to  the  prosecutor  and 
o\yner  of  the  property  stolen,  upon  induce- 
ments held  out  by  him  that  if  defendant 
would  disclose  his  confederates  he  would 
use  his  influence  to  get  defendant  acquit- 
ted, are  not  admissible  in  eyidence  against 
him.     Ih, 

11.  An  indictment  for  larceny,  describ- 
ing the  property  stolen  as  "  fifteen  twenty 
dollar  pieces,  and  twenty-five  ten  dollar 
pieces,  and  ten  five  dollar  pieces,  of  the 
gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,"  is 
not  defective,  as  not  averring  the  value  of 
each  particular  piece  of  coin.  People  v. 
Green^  15  Cal.  513. 

12.  To  convict  a  defendant  of  larceny 
upon  the  testimony  of  an  accomplice,  to- 
gether with  corroborating  evidence,  the 
corroborating  evidence  must  connect  the 
defendant  with  the  offense  charged.  It  is 
not  sufficient  that  it  corroborates  the  ac- 
complice as  to  the  fact  that  a  larceny  was 
committed.    People  v.  Eckerty  16  CaL  112. 

13.  McB.,  the  accomplice,  swore  to  the 
larceny  by  the  defendant  The  court  in- 
structed the  jury, "  that  though  the  witness 
McB.  was  impeached,  if  his  testimony  was 
corroborated  by  the  testimony  of  witnesses 
unimpeached,  they  were  bound  to  believe 
his  testimony:"  held,  that  the  instruction 
was  wrong,  as  taking  from  the  jury  their 
right  to  judge  of  the  credibility  of  all  the 
statements  of  the  witness,     lb, 

14.  Defendant  owed  B.,  and  to  secure 
the  debt,  made  a  bill  of  sale  to  him  of  a 
wagon  and  team,  and  delivered  possession. 
Bill  of  sale  absolute  on  its  face ;  but  there 
was  an  agreement  between  defendant  and 
B.,  that  B.  should  keep  the  property  until 
the  profits  thereof  had  paid  him  about 
SI, 000,  or  until  he  had  been  otherwise 
paid,  when  the  property  was  to  be  deliv- 
ered back  to  defendant.  After  this,  L., 
a  teamster  of  B.,  was  directed  by  him  to 
drive  a  horse  and  mule  of  the  team  in  a 
wagon  to  a  mill  in  the  neighborhood.  L. 
drove  the  team  to  Sacramento,  instead  of 
the  mill.  Creditors  of  defendant  there 
levy  on  the  wagon  and  animals.  Defend- 
ant is  indicted  for  larceny;  and,  after 
proof  on  the  trial  seeking  to  connect  him 
with  driving  the  team  to  Sacramento,  and 
its  seizure  there,  he  offered  to  go  into  a 
statement  of  accounts  between  himself  and 
B.,  to  show  that  the  debt  to  B.  had  been 
paid  before  L.  took  the  property.     Buled 


out,  on  the  ground  that  this  matter  ^  must 
be  settled  in  another  court :"  held,  that  the 
court  erred ;  that  the  facts  sought  to  be 
introduced  were  competent,  as  tending  to 
explain  the  transaction,  and  show  the  in- 
tent with  which  defendant  took  the  prop- 
erty, or  as  showing  whose  property  it  was, 
or  the  general  or  particular  title  to  it ;  that 
all  the  facts  connected  with  the  title  and 
the  taking  should  go  to  the  jury,  who  can 
try  the  question  whether  the  indebtedness 
had  been  paid.  People  v.  Sione,  1  €  CaL 
371. 

15.  Larceny  is  compounded  of  the  tak- 
ing and  carrying  away,  and  the  felonious 
intent.  Whatever  has  a  legal  tendency 
to  show  the  intent  is  proper  evidence.  iL 

16.  A  man  may  steal  his  own  property, 
if  by  taking  it  his  intent  be  to  charge  a 
bailee  with  the  property,  and  thus  impose 
a  loss  upon  him.     lb. 

See  Crimes  and  Criminal  Law,  In- 
dictment, Stolen  Goods. 


LAYDAYS. 

1.  In  the  absence  of  any  custom  to  the 
contrary,  Sundays  are  computed  in  the 
calculation  of  laydays  at  the  port  of  dis- 
charge; but  where  the  contract  specifies 
working  laydays,  Sundays  and  holidays 
are  excluded  in  the  computation.  Brooks 
V.  Mintum,  1  Cal.  483. 

See  Admiralty. 
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I.  In  general. 
II.  Ajwignment  of  a  leaae. 


L  In  general. 

1 .  A  priest  had  no  authority  to  lease  lands 
appertaining  to  the  missions  after  the  ces- 
sion of  California  to  the  United  States* 
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In  general. 


and  a  title  thas  derived  is  invalid.     Brown 
V.  (/Connor,  1  CaL  419. 

2.  In  an  action  by  a  lessor  against  two 
subtenants  of  the  lease,  when  it  appears 
that  the  subtenant  did  not  occupy  any  por- 
tion of  the  premises  jointly,  it  was  held 
that  a  several  and  not  a  joint  judgment 
would  be  proper.  Pierce  v.  Minium^  1 
Cal.  471. 

3.  Where  the  value  of  the  premises 
was  agreed  upon,  the  offer  of  the  defend- 
ant to  prove  that  he  could  not  rent  them 
was  properly  refused.     Lord  v.  Sherman, 

2  Cal.  502. 

4.  Where  the  defendant  leases  a  store 
and  certain  stands  for  the  sale  of  goods, 
which  stands  were  erected  on  the  sidewalk 
of  the  public  street,  and  were  shortly  af- 
terwards removed  by  police  regulation, 
this  is  no  eviction,  as  it  was  a  mere  privi- 
lege, and  the  lessee  should  have  protected 
himself  with  covenants.  McLarren  v. 
SpavUding,  2  Cal.  513. 

5.  A  lessee  admits  the  authority  of  his 
lessor  by  taking  a  lease,  and  no  averment 
of  the  lessor's  right  to  lease  is  necessary  as 
against  him.   Morse  v.  Roherts,  2  Cal.  516. 

6.  A  lease  for  two  years  executed  by 
the  lessees,  and  by  an  agent  of  the  lessors, 
bat  who  had  no  written  authority  to  do  so, 
is  within  the  statute  of  frauds.  FoUom  v. 
Perrin,  2  Cal.  604. 

7.  Plaintiff  and  defendant  took  a  joint 
lease  for  improving  certain  property. 
Plaintif!^  at  the  instance  and  request  of  the 
defendant,  furnished  the  necessary  funds 
on  interest,  and  the  defendant  drew  the 
contract  Plaintiff  sued  to  recover  the 
half  portion  of  the  outlay :  held,  that  the 
improvements  were  not  made  at  plaintiff's 
own  risk.     Young  y.  Polack,  3  Cal.  211. 

8.  Where  the  petition  set  forth  a  lease 
and  contract  to  pay  rent  in  kind,  and  a  re- 
fusal to  pay,  and  an  intent  to  defraud 
plaintiff  of  his  rent  by  removing  the  crop, 
and  a  prayer  for  an  injunction :  held,  that 
the  complaint  must  aver  the  insolvency  of 
the  defendant  or  an  inability  to  realize  the 
rent  by  attachment  or  execution.  Gregory 
v.  ffag,  3  Cal.  334. 

9.  The  surrender  of  a  leasehold  estate 
operates  as  a  merger  in  the  fee,  but  this 
cannot  be  suffered  to  defeat  the  right  of  a 
third  party,  whose  rights  intervened  before 
the  merger  took  effect.    Gaskillv.  Trainer , 

3  CaL  340. 

10.  A  party  holding  a  lien  on  a  lease- 


hold estate  has  a  right  to  enforce  it,  not- 
withstanding a  subsequent  failure  of  the 
lessee  to  pay  rent  and,  a  surrender  of  the 
lease  to  the  lessor.     Ih, 

11.  The  nature  of  an  interest  to  be  sold 
under  a  decree  of  sale  is  sufficiently  a^scer- 
tained  by  a  lease  which  is  referred  to  and 
described  in  the  decree.     /6. 

12.  Improvements  made  by  an  owner 
of  property  after  the  surrender  of  a  lease 
by  a  tenant,  upon  whose  leasehold  interest 
a  mechanic's  lien  had  previously  attached, 
can  no  more  impair  the  lien  than  if  made 
by  the  tenant  himself.  Gaskill  v.  Moore^ 
4  Cal.  235. 

13.  A  clause  in  a  lease  exempting  the 
tenant  from  liability  to  restore  the  house  in 
case  it  should  be  destroyed  by  fire,  does 
not  release  him  from  paying  rent  in  case 
of  such  destruction.  Beach  v.  Farish^  4 
Cal.  340. 

14.  The  premises  were  leased  for  six 
years,  and  the  lessees  were  to  build  a 
wharf  on  the  land,  but  stipulated  for  no 
particular  time :  held,  that  the  lessor,  be- 
fore the  expiration  of  the  term,  could  have 
no  legitimate  cause  of  complaint.     IK 

15.  A  covenant  "to  let  the  lessor  have 
what  land  he  and  his  brothers  might  want 
for  cultivation"  cannot  be  enforced  for 
uncertainty.     Ih. 

16.  A  covenant  for  a  lease  to  be  re- 
newed indefinitely  at  the  option  of  the 
lessee,  is  in  effect  the  creation  of  a  perpe- 
tuity, and  is  against  the  policy  of  the  law. 
Morrison  v.  Bossignol,  5  Cal.  65. 

17.  Where  a  clause  of  renewal  in  a 
lease  discloses  no  certain  basis  for  the  as- 
certainment of  the  rent  to  be  paid,  such 
clause  will  be  held  void  for  uncertainty.  lb. 

18.  A  executed  a  lease  to  B,  and  at  the 
time  of  the  execution  C  wrote  underneath 
it,  "  I  hereby  agree  to  pay  the  rent  stipu- 
lated above,  when  it  shall  become  due, 
provided  that  the  said  B  does  not  pay  the 
same :  held,  that  ^e  agreement  of  C  being 
added  as  an  agreement  running  with  the 
lease  and  executed  at  the  same  time,  it 
must  be  considered  as  a  part  of  the  lease 
itself,  and  not  within  the  statute  of  frauds. 
Erog  V.  Tewksburg,  5  Cal.  286. 

19.  If  a  party  leases  from  another  a 
tract  of  land  for  agricultural  purposes, 
upon  which  there  is  a  mine,  any  irrepara- 
ble injury  to  the  mine  would  not  affect  his 
estate,  but  the  injury  would  be  to  the  es- 
tate of  the  landlord,  and  the  remedy  in 
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respect  to  that  injury  must  be  sought  by 
the  latter.  Merced  Mining  Co,  v.  Fre- 
mont, 7  Cal.  327. 

20.  Where  phiintiff  leased  a  lot  to  B. 
for  ten  years,  at  a  monthly  rent  payable 
monthly ;  at  the  end  of  the  term,  B.  to 
have  two-thirds  of  the  appraised  value  of 
the  house  to  be  by  him  erected,  and  the 
lease  also  contained  this  clause :  *^  And  it  is 
further  agreed,  that  the  brick  house  now 
being  built  shall  always  be  and  remain  as 
the  same  is  hereby  declared  to  be,  mortgag- 
ed as  security  for  the  payment  of  the  month- 
ly rent  herein  stipulated:"  held,  that  it 
was  a  mortgage  and  that  it  might  be  fore- 
closed on  the  nonpayment  of  the  first  or 
any  month's  rent.  Barroilhet  v.  Battelle,  7 
Cal.  452. 

21.  Where  the  lessee  completed  the 
business  and  subsequently  mortgaged  the 
lease  to  T.,  and  then  assigned  the  lease  to 
T.  for  further  security,  and  T.  entered  as 
tenant  and  paid  rent,  there  being  back 
rents  due  from  the  original  lessee :  held, 
that  T.  was  bound  to  know  the  terms  of 
the  lease  and  the  mortgage  therein  con- 
tained ;  that  plaintiff  had  a  right  to  fore- 
close, and  sell  the  reversionary  interest  of 
the  original  lessee,  to  wit :  two-thirds  of 
the  value  of  the  house  at  the  end  of  the 
term ;  that  T.,  provided  she  paid  the  rent, 
would  have  the  right  of  possession  until 
the  end  of  the  term,  the  acceptance  of  rent 
from  her  having  waived  the  forfeiture  of 
the  lease.     lb,  454. 

22.  A  party  holding  under  an  assign- 
ment of  a  recorded  lease  containing  a 
mortg£^e  clause,  is  bound  to  know  the 
contents  thereof,  and  is  therefore  subject  to 
the  moitgage,  although  the  instrument  is 
recorded  in  the  book  of  leases,  there  being 
a  privity  of  estate.    lb. 

23.  Tenants  have  a  right  to  remove 
buildings  erected  by  them  at  any  time  be- 
fore the  expiration  of  their  leases,  but  not 
after  a  forfeiture  or  reentry  for  covenant 
broken.     Whipley  v.  Dewey,  8  Cal.  38. 

24.  Admitting  that  the  landlord  had 
agreed  to  allow  the  plaintiff  to  remove  af- 
ter the  expiration  of  the  lease,  the  inten- 
tion of  the  parties  must  be  confined  to  the 
legal  expiration  thereof,  by  it^  own  limita- 
tion, and  not  by  the  wrongful  act  of  lessees 
terminating  the  same.     lb.  39. 

25.  Where  the  owner  of  mortgaged 
premises  leases  the  same  for  a  term  of 
years,  and  the  rent  is  paid  in  advance  by 


the  tenant :  held,  that  the  purchaser  un- 
der the  mortgage  sale  can  require  the  ten- 
ant to  pay  the  rent  over  again  to  him. 
McDevitt  V.  SuUivan,  8  Cal.  596. 

26.  A  covenant  in  a  lease  to  the  lessee, 
his  heirs  and  assigns  for  a  term  of  eight 
years,  that  if  the  lessee  shall  sell  or  db- 
pose  of  the  demised  premises  the  lessee  is 
to  be  entitled  to  the  refusal  of  the  same,  is 
a  covenant  running  with  the  land.  Laffcai 
V.  Naglee,  9  Cal.  676. 

27.  Every  covenant  in  the  lease  relating 
to  the  thing  devised  attaches  to  the  land 
and  runs  with  it     lb,  ^11, 

28.  Where  one  of  two  holders  of  the 
leasehold  holding  in  partnership  parchases 
the  fee  in  his  own  name  and  with  his  own 
money,  it  enures  equally  to  the  benefit  of 
the  other,  to  which  he  becomes  entitled  on 
payment  of  his  proportion  of  the  purchase 
money.     lb,  678. 

29.  Where  T.  and  C.  executed  a  joint 
lease  of  certain  premises,  and  it  was  speci- 
fied in  the  lease  that  twenty  dollars  rent 
should  be  paid  to  T.,  and  twenty  dollars  to 
C,  and  on  breach  of  the  terms  of  the 
lease  on  the  part  of  the  lessee,  T.  &  C, 
the  lessors,  brought  a  joint  suit  to  recover 
restitution  of  the  premises  and  damages 
for  their  detention :  held,  that  there  was 
no  misjoinder  of  parties  plaintiff.  Treat 
V.  LiddeU,  10  Cal.  303. 

30.  A  tenant,  by  failing  to  pay  rent 
when  due,  forfeits  his  lease.     lb, 

31.  The  validity  of  a  lease  under  which 
a  lessee  of  a  State's  prison  held  the  pris- 
oners cannot  be  tried  in  an  action  of  forci- 
ble entry  and  detainer,  nor  can  the  lessee 
be  deprived  of  the  advantages  resulting 
from  the  possession  of  the  premises  under 
the  lease,  by  a  forcible  ouster  under  legis- 
lative enactment.  McCaxAeyy,  Weller,  12 
Cal.  528. 

32.  The  purposes  for  which  premises 
are  leased  cannot  alter  the  nature  of  the 
leasehold  interest  as  property.     lb. 

33.  Whether  a  lease  gives  the  lessee 
the  privilege  of  purchasing  the  land  at  the 
expiration  of  the  lease  on  certain  terms, 
the  privilege  is  limited  to  the  whole  land, 
and  the  lessee,  or  a  purchaser  from  him  of 
a  portion  of  the  lajid,  cannot  claim  the 
right  to  buy  that  portion.  Hitchcock  v. 
Page,  14  Cal.  443. 

34.  A  steam  engine  and  boiler  fastened 
to  a  frame  timber,  bedded  in  the  ground  of 
a  quartz  ledge  sufiicient  to  make  it  level, 
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with  a  roof  or  shed  to  protect  the  machin- 
ery, and  used  for  the  purpose  of  working 
the  ledge,  are  so  annexed  to  the  freehold 
as  to  become  a  fixture.  Merritt  v.  Jvdd^ 
14  Cal.  69. 

85.  Such  machinery,  when  applied  to 
quartz  leads,  is  a  trade  fixture,  removable 
by  the  tenant  if  otherwise  removable ;  but 
this  removal  can  only  be  during  the  ten- 
ancy and  during  such  further  period  of 
possession  by  the  tenant  as  he  holds  the 
premises  under  a  right  still  to  consider 
himself  a  tenant,  and  not  during  the  time 
he  may  actually  hold  possession  after  his 
lease  has  expired.     Ih, 

36.  A  renewal  of  a  lease  terminates  the 
tenant's  right  to  remove  fixtures ;  so  with 
any  other  agreement  which  terminates  pos- 
session under  a  lease.     Tb,  72. 

87.  Although  a  lessor  of  land  cannot  in 
a  given  case  claim  the  fixtures,  it  is  other- 
wise of  the  mortgagee  of  the  lease.  Here 
the  question  is  between  grantor  and 
grantee,  and  the  latter  holds  all  fixtures, 
whether  for  trade  or  manufacture,  agricul- 
ture or  habitation.     IK  78. 

38.  A  landlord  has  no  right  to  enter  for 
a  breach  of  covenant  in  the  lease,  and 
forcibly  eject  the  tenant,  the  lease  reserv- 
ing no  right  of  entry  for  such  breach.  Fox 
V.  Brissac,  15  Cal.  225. 

89.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufficient,  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner;  and  the  possession 
of  the  agent  is  the  possession  of  the  prin- 
cipal, who  can  maintain  forcible  and  un- 
lawful entry  and  detainer  against  such 
third  persons,  whether  the  agent  had  any 
written  authority  or  not.  Mintum  v.  Burr^ 
16  Cal.  109. 

40.  Where  a  lease  of  a  lot  in  San  Fran- 
cisco, for  ten  years,  stipulated  that  the 
lessee  should  place  "  on  said  premises  a 
building  thirty  by  eighty  feet,  which  has 
been  shipped  from  the  port  of  New  York, 
to  be  put  up  immediately  on  arrival;  or  if 
lost,  a  similar  one  is  to  be  ordered,  got  up, 
and  put  up  in  the  shortest  possible  time," 
and  also,  in  a  final  clause,  that  if  no  agree- 
ment was  made  between  the  parties  for  a 
renewal  of  the  lease  for  a  further  period, 
**•  then  the  valuation  of  the  buildings  is  to 
be  made  by  three  disinterested  persons," 
etc.,  and  the  lessor  was  to  pay  to  the  lessee 


the  amount  agreed  on;  and  the  lessee 
erected  a  buUding  worth  about  $1,000, 
which  was  burned,  and  then  another  simi- 
lar one,  and  subsequently  sublet  the  prem- 
ises to  plaintiff,  who  put  up  a  valuable 
building,  costing  $50,000  —  defendants, 
who  had  bought  the  lot,  notifying  him,  be- 
fore he  erected  his  building,  that  they  would 
not  pay  for  it :  Held,  that  at  the  expiration 
of  the  term,  defendants  were  not  bound  to 
pay  plaintiff  for  his  improvements;  that 
the  term  *'  buildings^  though  in  the  plural, 
refers  to  the  building  mentioned  in  the  fore 
part  of  the  lease,  and  not  to  any  buildings 
the  lessee  might  erect — especially  when 
the  conduct  of  the  parties,  the  nature  of 
the  transaction,  and  the  surrounding  cir- 
cumstances are  considered.  Woodward  v. 
Payne,  16  Cal.  448. 

41.  The  terms  of  this  lease  so  construed 
as  to  give  completeness  to  the  agreement, 
and  to  make  it  a  just,  fair,  and  equitable 
contract,  mutually  obligatory  in  its  essential 
provisions,  instead  of  a  one-sided  and  un- 
reasonable contract.     lb, 

42.  A  power  of  attorney,  authorizing 
the  agent  Schoolcrafl  to  ^^  superintend  my 
real  and  personal  estate,  to  make  contracts, 
to  settle  outstanding  debts,  and  generally 
to  do  aU  things  that  concern  my  interest 
in  any  way,  real  or  personal,  whatsoever, 
giving  ray  said  attorney  full  power  to  use 
my  name,  release  others,  or  bind  myself, 
as  he  may  deem  proper  and  expedient, 
hereby  making  the  said  Schoolcraft  my 
general  attorney  and  agent,  and  by  these 
presents  ratifying  whatsoever  my  said  at- 
torney may  do  by  virtue  of  this  power," 
gives  the  agent  power  to  execute  a  lease 
of  real  estate,  containing  a  clause  that  the 
lessee  "shall  have  the  privilege  of  pur- 
chasing any  part  of  said  land  during  the 
continuation  of  this  lease,  at  its  value,  in 
preference  to  any  other  person.  De  Rutte 
V.  MuMroWy  16  Cal.  512. 

48.  Where  a  lease  gives  the  leasee  the 
privilege  of  purchasing  the  land  during  the 
lease,  at  its  value,  in  preference  to  others, 
this  privilege  is  as  much  a  term  of  the 
contract,  and  binding  on  the  lessor,  as  any 
other  term  of  the  instrument ;  and  though 
the  lessee  be  not  bound  to  purchase,  and 
the  lessor's  contract  may  amount  only  to  a 
proposition,  until  accepted  by  the  leasee, 
yet,  upon  his  acceptance,  it  becomes  a 
valid  agreement.     lb, 

44.  Where  a  lease  contains  such  privi- 


700 


LEASE. 


In  general. 


lege  in  favor  of  the  lessee  to  purchase,  he 
has  an  equity  as  against  his  lessor  to  have 
the  agreement  executed.     Ih, 

45.  M.  had  a  lease,  dated  December, 

1849,  from  Sutter,  through  his  agent,  S., 
containing  a  clause  of  purchase  of  the 
land  during  the  lease.  April,  1850,  M. 
received  a  letter  from  Sutter,  directed  to 
S.,  his  agent,  and  M.,  in  which  Sutter 
stated  that  he  had  sold  to  M.  the  land  in 
dispute  for  $2,800,  two  hundred  dollars  of 
which  had  been  paid,  and  the  balance  was 
to  be  paid  in  three  equal  payments  of  six 
hundred  dollars,  for  which  M.  was  to  ex- 
ecute his  notes,  and  reform  the  lease  so  as 
to  relinquish  his  right  to  purchase  the  bal- 
ance of  the  land  leased ;  that  M.  was  to 
have  a  bond  for  forty  acres  of  the  land, 
and  the  balance  of  the  land  he  was  to  have 
at  any  time  during  the  continuation  of  the 
lease,  upon  the  payment  of  eight  hundred 
dollars  additional ;  that  M.  then  and  there 
executed  the  three  notes  for  six  hundred 
dollars  each,  and  S.,  as  the  attorney  of 
Sutter,  executed  and  delivered  to  M.  a 
bond  for  the  forty  acres,  and  changed  and 
reformed  the  lease.  M.  took  possession  of 
a  portion  of  the  land  on  the  execution  of 
the  original  lease.     Prior  to  October  2 2d, 

1850,  M.  paid  the  $2,800,  and  Sutter,  by 
his  then  attorney,  F.,  executed  to  M.  a 
deed  for  the  land  in  dispute.  Plaintiffs 
received  from  Sutter  a  deed  of  the  land, 
dated  May  3d,  1850,  made  in  pursuance 
of  an  agreement  between  the  parties,  dated 
January  26th,  1850.  Plaintiffs  also  had 
another  deed  from  Sutter,  dated  November 
20th,  1850.  When  plaintiffs  purchased, 
they  had  notice  of  M.'s  equity  and  interest 
in  the  land :  held,  that  this  letter  consti- 
tuted a  valid  agreement  as  to  the  land,  and, 
when  taken  in  connection  with  the  execu- 
tion of  the  agreement  by  the  deed  of  Sut- 
ter to  M.,  by  his  agent,  F.,  in  April,  1850, 
with  the  possession  of  the  premises  by  M., 
notice  to  plaintiffs  of  M.'s  rights  makes 
out  an  equitable  title  in  M.  sufficient  to 
defend  in  ejectment  by  plaintiffs.   /&.  513. 

46.  The  fact  that  such  letter  had  no 
date  is  not  essential,  either  by  Spanish  or 
common  law,  to  make  the  letter  a  perfect 
agreement.  The  transaction  being  closed 
by  F.  a  day  or  two  subsequently,  and  the 
notes  of  M.  taken  in  execution  of  the 
agreement-,  the  omission  as  to  date  could 
be  supplied  by  the  notes.     Ih, 

47.  Where  land  is  described  in  a  lease 


as  ''land  lying  along  the  American  fork, 
bounded  by  said  fork,  and  running  down 
to  land  owned  by  Mark  Stewart ;  thenoe 
easterly  and  north-easterly  along  a  slou^ 
to  the  north  of  A  street,  and  following  the 
bank  of  said  slough  around  to  where  the 
high  land  slopes  to  said  American  fork," 
etc,  the  true  construction  of  this  descrip- 
tion fixes  the  boundary  on  the  slough,  and 
the  words  ''  around  where  the  high  land 
slopes,"  if  they  have  any  meaning  at  all, 
can  only  be  applied  to  the  bank  or  high 
ground  adjoining  the  slough.     lb,  514. 

48.  QtLery :  Whether  a  leasehold  estate 
for  a  term  of  years  is  property  in  such 
sense  that  a  judgment  docketed  becomes  a 
lien  thereon.  McDermott  v.  Burke^  16 
Cal.  589. 

49.  A  mortgagor  cannot  make  a  lease 
which  will  bind  his  mortgagee,  where  the 
lessee,  at  the  time;  has  actual  or  construct- 
ive notice  of  the  mortgage.     lb, 

50.  The  interest  of  the  lessee,  in  such 
case,  depends  for  its  duration —  except  as 
limited  by  terms  of  the  lease —  upon  the 
enforcement  of  the  mortgage.  So  long  as 
tlLC  mortgage  remains  unenforced,  the 
lease  is  valid  against  the  mortgagor,  and, 
in  this  State,  against  the  mortgagee ;  but 
with  its  enforcement,  the  leasehold  interest 
is  determined,  even  though  the  lessee  be 
not  made  a  party  to  the  foreclosure  suit. 
lb. 

51.  There  is  no  privity  of  contract  or 
estate  between  the  purchaser  upon  the  de- 
cree of  sale  on  foreclosure  and  the  tenant 
of  the  mortgagor.  The  purchaser  may 
treat  the  tenant  as  an  occupant  without 
right,  and  maintain  ejectment  for  the 
premises —  except  where  the  purchaser  is 
precluded,  by  his  acts  or  declarations,  from 
thus  treating  him.     lb, 

52.  The  purchaser  cannot,  for  the  want 
of  privity,  count  upon  the  lease,  and  sue 
for  the  rent  or  the  value  of  the  use  and 
occupation.  The  relation  between  the 
purchaser  and  tenant  is  that  of  owner  and 
trespasser,  until  some  agreement,  express- 
ed or  implied,  is  made  between  them  with 
reference  to  the  occupation.  The  tenant 
is  not  bound  to  attorn  to  the  purchaser,  nor 
is  the  latter  bound  to  accept  the  attorn- 
ment, if  offered,  unless  the  acts  or  declara- 
tions of  the  purchaser,  anterior  to  the  pur- 
chase, qualify  the  subsequent  relation  of 
the  parties,  or  the  rights  springing  from  it 
lb. 
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53.  There  are  cases  where  the  purchaser 
on  a  sale  under  a  decree  of  foreclosure 
would  be  estopped  from  treatmg  the  tenant 
of  the  mortgagor  as  a  trespasser ;  as,  for 
instance,  when  the  lease  was  taken  upon 
the  encouragement  of  the  mortgagee,  and 
the  purchaser  was  cognizant  of  the  fact  at 
the  time  of  his  purchase.     Ih, 

54.  A  tenant  of  the  mortgagor  is  not 
interested  either  in  the  claim  secured  nor 
in  the  estate  mortgaged — that  is,  in  the 
title  pledged  as  security.  He  has  not  suc- 
ceeded to  such  estate,  or  to  any  portion  of 
it.  He  does  not  stand  in  the  position  of  a 
purchaser.  The  estate  remains  in  his 
lessor ;  he  has  only  a  contingent  right  to 
enjoy  the  premises.  The  right  of  the 
lessor  to  the  possession  ends  with  the  deed 
by  which  the  sale  of  the  premises  is  con- 
summated; and  the  tenant's  right  to  pos- 
session depends  upon  that  of  the  lessor,  and 
goes  with  it ;  and  the  tenant  having  notice, 
actual  or  constructive,  of  the  mortgage, 
need  not  be  made  party  to  the  foreclosure. 
Ih.  590. 

55.  Possibly,  a  court  of  equity  would, 
under  some  circumstances,  allow  a  tenant 
for  years  to  redeem  the  premises  sold  on 
foreclosure,  if  he  applied  within  a  reasona- 
ble period  aiter  becoming  acquainted  with 
the  proceedings.     Ih, 

56.  But  the  tenant  has  no  such  absolute 
right,  from  the  mere  fact  of  his.  tenancy, 
as  to  require  him  to  be  a  party  to  the  fore- 
closure, m  order  to  vest  the  legal  title  in 
the  purchaser  under  the  decree.     Ih. 


2.  Assignment  of  a  Lease. 

57.  An  assignor  of  a  leasehold  estate, 
who  has  parted  with  his  whole  interest 
therein,  is  liable  for  the  rents  and  profits 
of  the  premises  af^er  the  assignment,  from 
the  single  fact  that  the  assignee  has  con- 
tinued to  occupy  them.  GurUer  v.  Geary, 
1  CaL  475. 

58.  It  is  questionable  whether  a  breach 
of  a  covenant  not  to  assign  a  lease  would 
be  enforced  so  as  to  produce  a  forfeiture. 
It  is  in  restraint  of  alienation,  and  there- 
fore against  the  policy  of  the  law.  Chip- 
man  V.  JE/meriCj  5  Cal.  51. 

59.  The  assignment  of  a  lease  as  col- 
lateral security  for  the  payment  of  a  debt 
does  not  vest  the  estate  in  the  assignee 


until  a  breach  of  the  agreement ;  and  an 
assignee  is  only  entitled  to  the  reversion 
by  privity  of  estate,  or  the  actual  occupa- 
tion and  beneficial  enjoyment.  Bngles  v. 
Mc  Kinky,  5  CaL  154. 

60.  A  conveyance  by  a  lessee  of  the 
remainder  of  his  unexpired  term,  thougl^ 
it  employs  words  ordinarily  used  in  a  de- 
mise, and  contains  a  reservation  of  rent, 
and  the  right  of  reentry  upon  covenants 
broken,  is  not  an  underletting  or  sublease, 
but  is  considered  in  law  as  an  assignment 
of  his  whole  interest,  as  there  remains  in 
him  no  reversion  of  the  estate.  Smiley  v. 
Van  WinkUy  6  CaL  606. 

61.  The  valuable  privilege  of  preemp- 
tion attached  to  a  lease  belongs  to  the 
whole  property,  and  is  therefore  assigna- 
ble.    Lajffan  v.  Naglee,  9  Cal.  677. 

62.  The  assignee  of  a  lease  may  dis* 
charge  himself  from  all  liability  under  the 
covenants  of  the  lease  by  assigning  over; 
and  the  assignment  over  may  be  to  a 
beggar,  or  a  femme  covert,  or  a  person  on 
the  eve  of  quitting  the  country  forever, 
provided  the  assignment  be  executed  be- 
fore his  departure;  and  even  though  a 
premium  be  given  as  an  inducement  to 
accept  the  transfer.  Johnson  v.  Sherman, 
15  Cal.  292;  People  v.  Brooks,  16  Cal. 
25. 

63.  K  some  of  the  covenants  of  the 
lease  do  not  bind  the  assignee,  the  State 
cannot  have  relief  on  that  ground;  she 
can  claim  no  greater  exemption  than  an 
individual  from  the  consequences  of  an 
unwise  contract  State  v.  McCavley,  15 
Cal.  457  ;  People  v.  Brooks,  16  Cal.  25. 

64.  The  act'  of  March,  1856,  having 
authorized  the  commissioners  to  execute  a 
lease  of  the  State  prison,  without  pre- 
scribing any  specific  form,  or  containing 
any  restrictions  as  to  assigning ;  and  the 
lease  being  in  its  terms  assignable,  and  no 
objections  to  this  form  of  contract  having 
been  made  at  the  time,  it  is  too  late  to  in- 
terpose them  afler  the  contract  has  been 
acted  upon  on  both  sides,  and  thus  adopted 
and  approved.  The  personal  liability  of 
the  assignor  continued  after  his  assign-' 
ment.  The  security  of  his  bond  was  not 
impaired  thereby.  State  v.  Mc  CatUey,  15 
CaL  457 ;  People  v.  Brooks,  16  CaL  25. 

See  Landlokd  and  Tenant,  Rent. 
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Legacy. — Ijox  Loci — Libel  and  Slander. 


LEGACY. 

1.  The  taking  of  a  legacy  by  the  wife 
under  the  will  of  the  husband  will  not 
prevent  her  from  contesting  the  validity  of 

^e  will,  so  far  as  it  disposes  of  the  half 
interest  in  the  common  property  of  others. 
Beard  v.  Knox,  5  Cal.  257. 

2.  A  legatee  who  has  been  represented 
by  counsel  at  the  allowance  of  accounts 
against  the  estate  will  not  be  allowed,  afler 
a  lapse  of  time,  to  come  in  and  have  the 
allowance  set  aside  on  a  mere  general 
averment  of  newly  discovered  evidence. 

WiUiams  v.  Price,  11  Cal.  213. 

3.  Bill  filed  by  a  judgment  creditor  of 
J.  upon  an  order  of  court  permitting  it 
against  defendants  as  executors.  Bill 
avers  that  the  will  of  deceased  directed, 
by  written  or  oral  instructions,  the  execu- 
tors to  sell  certain  cattle,  and  retain  the 
proceeds  for  the  use  and  benefit  of  J., 
after  first  discharging  his  then  debts.  That 
it  also  declared  that  he,  the  testator,  had 
made  a  secret  assignment  for  J.,  which  the 
executors  would  carry  into  effect  accord- 
ing to  his  instructions  when  convenient. 
BUI  charges  that  defendants  have  not  sold 
the  cattle,  but  have  converted  them  to  their 
own  use :  held,  that  a  demurrer  was  prop- 
erly sustained ;  that  a  pleading  must  be 
taken  most  strongly  against  the  pleader ; 
and  that  there  is  no  law  giving  effect  to  an 
oral  instruction  of  a  testator  as  a  will  or 
part  of  a  will ;  and  that  the  creditor  of  J. 
can  have  no  more  rights  than  J.  himself. 
At  most,  J.  is  only  a  legatee,  and  the  ex- 
ecutors of  the  trustees  of  the  legacy  ;  and 
the  bill  not  stating  that  the  estate  is  set- 
tled, nor  that  the  property  or  the  money  is 
not  necessary  to  pay  off  the  debts  or  ex- 
penses of  administration,  nor  that  J.  would 
be  entitled  before  final  settlement  to  his 
legacy  without  tendering  a  refunding  bond, 
cannot  be  maintained.  Sparks  v.  De  la 
Guerra,  14  Cal.  111. 

See  Administrator,  Estates  of  De- 
ceased   Persons,    Probate    Court, 
*  Will. 


LEGISLATURE. 
See  Construction  op  Statutes,  IIL 


LEVY. 
See  Attachment,  V ;  Execution,  IIL 
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LEX  LOCI. 

1.  Personal  property  beyond  the  limits 
of  this  State  assigned  in  trust  to  pay  the 
creditors  of  the  assignor,  the  assignor  and 
assignee  both  residing  and  being  at  the 
time  in  the  foreign  jurisdiction  where 
the  property  was,  and  possession  being 
taken  by  the  latter  vests  in  the  assignee 
according  to  the  lex  loci,  and  his  title  will 
be  maintained  here  against  creditors  of 
the  assignor.  Forbes  v.  Scannell,  13  CaL 
278. 


LIBEL  AND  SLANDER. 

1.  It  was  error  for  the  court  to  instruct 
the  jury  that  when  a  person  injuriously 
slanders  the  title  of  another,  malice  is  pre- 
sumed.    McDaniel  v.  Bacoy  2  Cal.  338u 

2.  If  the  circumstances  raise  a  strong 
presumption  that  fraud  has  been  perpe- 
trated in  getting  possession  of  an  estate, 
there  is  no  malice  accompanying  a  publi- 
cation of  caution  to  the  public  in  the  pur- 
chase thereof.     Tb, 

3.  In  action  for  slander,  where  words 
are  charged  to  have  been  spoken  of  and 
concerning  a  defendant,  as  a  clerk  or 
tradesman,  which  it  is  alleged  was  his  pro- 
fession, it  is  unnecessanr  to  allege  special 
damages.    Butler  v.  Howes,  7  Cal«  89. 


LIBEL  AND  SLANDER.— LICENSE.— LIEN. 
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4.  In  action  for  an  alleged  libel,  a  va- 
riance between  the  date  of  the  libel  as  set 
forth  in  the  complaint,  the  twenty-third  of 
June,  and  the  date  as  shown  in  the  evi- 
denoe — the  twentj-fourth-  of  June  is  not 
material  unless  the  defense  is  misled  by  it 
Tkraa^.  Smiley,  9  Cal.  536. 

5.  To  constitute  a  justification,  in  an 
action  for  a  libel,  the  answer  must  aver 
the  truth  of  the  defamatory  matter  charged. 
It  is  not  sufficient  to  set  up  facts  which 
only  tend  to  establish  the  truth  of  such 
matter.  Without  an  averment  of  its 
truth,  the  facts  detailed  can  only  avail  in 
mitigation  of  damages.     Ih, 

6.  In  an  action  for  slander  for  words 
spoken  in  the  presence  and  hearing  of  the 
plaintiff,  and  immediately  afler  the  de- 
fendant had  uttered  the  slanderous  words 
the  plaintiff  replied  to  them,  which  reply 
the  plaintiff  offered  to  prove  on  the  trial, 
and  the  court  refused  to  hear  such  proof: 
held,  that  such  ruling  of  the  court  was  er^ 
Tor,  as  the  reply  might  have  qualified  or 
explained  the  slanderous  words,  or  shown 
in  what  sense  they  were  uttered,  or  might 
have  even  admitted  their  truth.  Bradley 
T.  Gardner,  10  Cal.  372. 


LICENSE. 

1.  The  State  has  the  power  to  require 
the  pajrment  by  foreigners  of  a  license  fee 
for  working  the  gold  mines  in  this  State. 
PwpU  V.  NagUe,  1  Cal.  242. 

2.  The  statute  of  California  authorizing 
the  granting  of  license  to  keep  a  gambling 
house,  should  not  be  construed  as  confer- 
ring the  right  to  sue  for  a  gaming  debt, 
but  as  a  protection  solely  against  a  crimi- 
nal prosecution.  Bryant  v.  Mead,  1  CaL 
444. 

3.  The  fact  that  the  parties  in  posses- 
sion of  a  gold  mine  are  foreigners,  and 
have  not  obtained  a  license,  affords  no 
apology  for  trespassers.  The  State  alone 
can  enforce  the  law  prohibiting  foreigners 
from  working  in  the  mines  without  a 
license.     Mttchell  v.  Hagood,  6  Cal.  148. 

4.  A  ferry-license  being  a  franchise  is 
not  the  subject  of  levy  and  sale  under  ex- 


ecution.    Thomas  v.  Armstrong,  7   Cal. 
287. 

5.  An  act  of  the  legislature  authorizing 
boards  of  supervisors  to  appoint  a  col- 
lector of  foreign  miners'  license  is  not  un- 
constitutional. Assessors  and  tax  collect- 
ors are  constitutional  officers ;  but  it  is  not 
necessary  under  the  thirteenth  section  of 
article  eleven  of  the  constitution,  that 
every  portion  of  the  revenue  pass  through 
their  hands.  The  legislature  may  author- 
ize the  tax-payer  to  pay  his  taxes  directly 
into  the  treasury.  People  v.  Squires,  14 
Cal.  16. 

6.  The  foreign  miners'  license,  though 
in  some  sense  a  tax,  yet  probably  it  is  not 
so  in  the  sense  involved  in  the  necessary 
duties  of  a  tax  collector,  as  a  tax  on  land 
or  personal  property.     Ih, 

7.  The  statement  of  the  existence  of  a 
general  license  from  the  United  States  to 
work  the  mines  which  the  public  lands 
contain  is  inaccurate  as  applied  to  the  ac- 
tion, or  rather,  want  of  action  of  the  gov- 
ernment There  is  no  license  in  the  legal 
meaning  of  that  term.  A  license  to  work 
the  mines,  implies  a  permission  to  extract 
and  remove  the  metal.  Such  license 
from  an  individual  owner  can  be  created 
only  by  writing,  and  firom  the  general 
government  only  by  act  of  Congress.  But 
Congress  has  adopted  no  specific  action  on 
the  subject,  and  has  left  that  matter  to  be 
controlled  by  its  previous  general  legisla- 
tion respecting  the  public  domain.  The 
supposed  license  from  the  general  govern- 
ment consists  in  its  simple  forbearance. 
Boggs  y,* Merced  Mining  Co,,  14  Cal.  374. 

See  Bridges  and  Febries,  Fran- 
chise, Wharf. 
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I.  In  general. 
II.  In  Admiralty. 

III.  By  Attachment. 

IV.  Of  a  Jadgment. 
V.  Of  a  Vendor. 
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In  general. — In  Admiralty. 


L   In  general. 

1.  An  attorney  has  no  lien  upon  a  judg- 
ment recovered  by  him  in  favor  of  his 
client  for  &  quantum  meruit  compensation 
for  his  services ;  such  lien  extends  only  to 
costs  given  by  statute.  Ex  parte  KyU^  1 
Cal.  332 ;  Mansfield  v.  Borland,  2  Cal. 
509 ;  Russell  v  Conway,  12  Cal.  103. 

2.  Where  the  estate  of  an  insolvent  is 
subject  to  liens  or  mortgages  created  be- 
fore the  application  in  insolvency,  pro- 
ceedings therein  do  not  affect  such  liens  or 
mortgages,  and  the  right  of  the  assignees 
is  confined  to  the  surplus.  Rix  v.  Mc- 
Henry,  7  Cal.  92. 

3.  If  the  purchasers  from  parties  al- 
leged to  ha%'e  been  insolvent,  bought  in 
good  faith,  it  is  immaterial  how  many 
valid  prior  liens  may  have  attached  on  the 
property;  they  are  entitled  to  what  re- 
mains afler  the  liens  are  satisfied ;  or  they 
would  have  a  right  to  pay  the  liens  and 
keep  the  property ;  and  a  court  of  equity 
would  not  interfere  in  such  a  case.  AVn- 
der  V.  Macy,  7  Cal.  207. 

4.  The  true  theory  of  our  probate  sys- 
tem is  that  both  the  real  and  personal  es- 
tate of  the  intestate  vest  in  the  heir,  sub- 
ject to  the  lien  of  the  administrator  for  the 
payment  of  debts  and  the  expenses  of  ad- 
ministration, and  with  the  right  in  the 
administrator  of  present  possession.  Beck' 
ett  V.  Selover,  7  CaL  231 ;  Haynes  v.  Meeks, 
10  Cal.  120. 

5.  A  lien  having  attached  to  property  in 
the  hands  of  a  receiver,  follows  it  in  the 
hands  of  a  successor  appointed  by  the 
court    Adams  v.  Woods,  9  Cal.  29. 

6.  Where  a  mortgage  upon  a  home- 
stead is  executed,  without  the  wife  joining 
in  the  execution,  it  has  no  validity  as  a 
lien  upon  the  premises  to  the  exemption 
of  $5,000.     Moss  V.  Warner,  10  Cal.  297. 

7.  Where,  a  mortgagee  released  a  mort- 
gage made  by  two  parties,  and  took  a  new 
mortgage  made  by  one  to  whom  the  other 
had  meanwhile  sold,  the  mortgage  being 
for  a  less  sum  by  five  hundred  dollars, 
paid  at  the  time,  and  bearing  a  different 
rate  of  interest,  it  will  require  clear  evi- 
dence of  fraud  to  induce  a  court  of  equity 
to  interfere  and  give  the  mortgage  priority 
over  intervening  liens.  IHngman  v.  Ran- 
daU,  13  Cal.  514. 

8.  The  lien  of  firm  creditors  is  parar 


mount  to  the  lien  of  individual  creditors 
upon  the  firm  property.  Conroy  v.  Woods, 
13  Cal.  632. 

9.  A  tender  of  the  money  due  on  a 
bond  and  mortgage,  after  the  law  day  of 
the  mortgage,  and  a  refusal  to  accept  the 
money  do  not  discharge  the  lien  of  the 
mortgage.     Perre  v.  Castro,  14  Cal.  528. 

10.  Where  plaintiff  obtained  a  decree 
in  a  foreclosure  suit  against  husband  and 
wife,  the  mortgage  being  executed  by  them 
and  the  decree  being  in  the  usual  form  for 
the  amount  due,  sale  of  the  premises,  ap- 
plication of  the  proceeds  and  execution 
against  the  property  of  the  husband  for 
any  deficiency ;  and  after  the  entry  of  the 
decree  the  husband  died:  held  that  the 
plaintiffs  were  entitled  to  an  order  of  sale 
upon  the  decree,  notwithstanding  the  death 
of  the  husband,  but  not  to  execution  for 
any  deficiency.  The  decree  binds  the  spe- 
cific premises  mortgaged,  and  the  property 
passed  into  the  hands  of  the  executrix  of 
the  husband's  estate  subject  to  its  lien,  she 
took  what  remained  after  the  lien  was 
satisfied.  Cowell  v.  Buckelew,  14  CaL 
641. 

11.  A  party  erecting  buildings  upon  the 
property  of  an  infant,  under  contract  with 
his  guardian,  made  without  authority  of 
law,  has  no  equitable  lien  on  the  property 
for  the  value  of  the  improvements — such 
party  being  fully  informed  of  the  title  and 
condition  of  the  property.  Cruy  v.  Du 
Dprey,  16  Cal.  200. 

12.  A  decree  in  insolvency,  discharging 
the  husband  and  setting  apart  to  him  cer- 
tain premises  tta  a  homestead,  does  not  dis- 
charge or  impair  the  lien  of  a  mortgage 
thereon  previously  executed  by  the  hus- 
band. The  mortgagee  has  vested  ri^ts 
which  could  not  thus  be  divested ;  nor  was 
such  the  intention  of  our  insolvent  acC 
Bofffman  v.  Norton,  16  Cal.  218. 


n.  In  Admiraltt. 

13.  The  master  of  a  ship  has  a  lien  on 
the  cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  part  of  the 
goods  specified  in  a  bill  of  lading  until  the 
whole  freight  is  paid ;  and  an  offer  to  give 
good  security  for  the  payment  oi  the 
ft^ight  is  not  sufficient  to  compel  a  deliv- 
ery by  the  master.  FroAingkam  v.  Jbi- 
kins,  1  CaL  44. 
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In  Admiralty. — By  Attachment 


14.  Possession  is  always  essential  to  the 
existence  of  a  lien.  It  is  the  right  which 
one  has  to  retain  that  which  is  in  his  pos- 
session belonging  to  another,  until  certain 
demands  of  the  person  in  possession  are 
satisfied.     Lineker  v.  Ayeshford^  1  Cal.  80. 

15.  Where  the  vendor  ships  goods  to 
his  own  order,  that  he  might  retain  a  lien 
on  them  until  the  price  of  the  sale  of  them 
to  the  purchaser  be  paid,  and  the  master 
of  the  ship  delivers  them,  nevertheless,  to 
the  purchaser :  held,  that  the  vendor  can 
recover  of  the  master  his  interest  in  the 
goods — that  is,  the  price  for  which  the 
goods  were  sold  with  the  interest  Persse 
V.  Cofe,  1  Cal.  370. 

16.  A  right  to  detain  goods  until  the 
freight  is  paid  by  reason  of  the  lien  of  the 
owner,  grows  out  of  the  usage  of  trade. 
Braum  v.  Ifowarct,  1  Cal.  424. 

17.  Where  it  appears  clearly  from  a 
charter  party  that  the  intention  of  the 
owner  of  a  ship  and  the  charterer  is,  that 
the  former  shall  have  no  lien  on  the  freight 
but  shall  give  a  personal  credit  to  the  char- 
terer, the  former  loses  his  right  of  lien  on 
the  cargo  and  can  look  only  to  the  personal 
responsibility  of  the  charterer  for  payment 
of  the  hire  of  the  vessel.     lb. 

18.  One  part  owner  of  a  vessel  has  no 
lien  on  the  shares  of  the  other  part  owners 
for  his  advances  and  disbursements.  Ster- 
Ung  V.  Haiisany  1  Cal.  480. 

19.  The  owner  of  a  chartered  vessel 
has  no  lien  upon  the  cargo  for  the  charter 
price.     Mayo  v.  Stansbury,  3  Cal.  467. 


III.  By  Attachment. 

20.  The  remedy  by  attachment  is  not  a 
distinct  proceeding  in  the  nature  of  an 
action  in  rem,  but  is  an  adjunct,  or  a  pro- 
ceeding auxiliary  to  the  action  at  law,  de- 
signed for  the  purpose  of  securing  the 
property  of  the  debtor  to  answer  the  judg- 
ment which  may  be  obtained.  Law  v. 
AdofMj  6  Cal.  281. 

21.  A  lien  by  attachment  enables  a 
creditor  to  file  a  creditor's  bill  without 
waiting  for  judgment  and  execution.  Jley- 
neman  v.  Dannenherg,  6  Cal.  379 ;  Scales 
T.  Scott^  13  Cal.  78 ;  Conroy  v.  Woods,  13 
CaL633. 

22.  A  fbnd  in  the  possession  of  a  re- 
ceiver can  only  be  distributed  by  order  of 


the  court  in  whose  custody  it  is ;  and  no 
party  can  by  adverse  procedure  acquire  a 
lien  on  such  funds.  Adams  v.  Hackett,  7 
Cal.  205. 

23.  As  soon  as  a  vessel  is  seized  by 
service  of  process  in  a  court  of  admiralty, 
a  lien  attaches  in  favor  of  the  party  at 
whose  suit  the  seizure  is  made  ;  it  is  not 
necessary  that  the  vessel  should  be  at- 
tached. Meiggs  v.  Scannell,  7  CaL  408  ; 
Fisher  v.  White,  8  Cal.  423. 

24.  Every  sale  of  property  and  personal 
chattels  is  good  as  between  the  parties,  and 
cannot  be  attacked  for  fraud,  except  by  a 
creditor  who  had  obtained  a  lien  by  judg- 
ment and  taken  out  execution  which  has 
been  returned  unsatisfied  in  whole  or  in 
part,  and  where  the  statute  gives  a  lien 
upon  a  seizure  by  attachment/  Thomburg 
V.  Hand,  7  Cal.  565. 

25.  The  lien  of  attachment  having  be- 
come fixed  upon  funds  in  the  hands  of  a 
receiver,  follows  the  property  in  the  hands 
of  his  successor.  Adams  v.  Woods,  9  Cal. 
29. 

26.  The  lien  of  an  attachment  takes  ef- 
fect immediately  upon  the  fulfillment  of  the 
statutory  provisions,  and  cannot  be  divest- 
ed by  a  failure  of  the  sherifi*  to  make  a 
proper  return.  Hitter  v.  Scannell,  11 
Cal.  249. 

27.  A  deposit  in  the  recorder's  ofiice  of 
a  writ  of  attachment,  with  a  description  of 
the  property  attached,  is  sufficient  to  oper- 
ate as  notice  of  the  lien  to  third  parties. 
lb. 

28.  Such  a  lien  cannot  be  divested  by 
the  failure  of  the  sheriff  to  make  a  proper 
return  of  the  writ.     lb. 

29.  Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in 
a  suit  brought  by  a  subsequent  attaching 
creditor,  to  which  various  other  attaching 
creditors,  prior  and  subsequent^  are  par- 
ties, the  plaintiff  in  the  suit  cannot  claim 
priority  over  the  attachments  preceding 
his,  on  the  ground  that  by  his  superior  dil- 
igence the  fraud  had  been  discovered. 
The  prior  attachments  became  liens,  in  the 
nature  of  a  legal  estate  vested  in  the  sher- 
iff for  the  benefit  of  the  creditors.  Patrick 
V.  Montader,l3  CaL  444. 

30.  The  lien  of  firm  creditors  must  be 
preferred  to  the  lien  of  an  individual  cred- 
itor of  the  remaining  partner  attaching 
first.     Conroy  v.  Woods,  13  Cal.  631. 

31.  Plaintiff,  January  10th,  1858,  in  a 
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suit  entitled  ''  C.  v.  M.  and  others,  com- 
posing the  Wisconsin  Quartz  Mining  Co.," 
a  corporation,  attached  a  quartz  mill  and 
ledge  belonging  to  the  corporation.  June 
26th,  1858,  the  complaint  was  amended,  so 
as  to  make  the  corporation,  as  such,  the 
party  defendant,  and  judgment  was  rend- 
ered against  the  company,  August  14th, 
1858,  the  property  sold,  and  plaintiff  the 
purchaser.  October,  1857,  W.  received 
from  the  corporation  a  chattel  mortgage  on 
this  property,  had  decree  of  foreclosure 
August  9th,  1858,  sale  October  following, 
W.  the  purchaser.  Defendants  here  are 
in  possession,  under  sheriff's  sale  on  the 
decree.  Plaintiff  claims  title  under  his 
judgment  and  sale :  held,  that  he  cannot 
recover ;  that  he  acquired  no  Uen  by  his 
attachment,  t>ecause  the  property  attached 
belonged  to  the  corporation,  which  was  not 
a  party  to  the  suit  until  after  the  levy  and 
return  of  the  writ ;  that  plaintiff's  rights 
attach  only  from  the  date  of  his  return  of 
the  judgment,  August  14th,  1858,  and  his 
lien  being  subsequent  to  the  lien  of  W.'s 
judgment,  August  9th,  1858,  under  which 
defendants  claim,  the  latter  have  the  bet- 
ter right.  Collins  v.  Montgomery,  16  Cal. 
403. 


IV.  Op  a  Judgment. 

32.  A  conveyance  which  would  come 
within  the  statute  of  frauds  if  made  by  an 
individual,  if  made  by  a  corporation  would 
be  liable  to  the  same  construction ;  and  if 
void  in  the  former  case,  would  be  void  in 
the  latter,  and  will  not  affect  the  lien  of  a 
judgment  regularly  obtained  against  the 
grantor.     Smith  v.  Morse,  2  Cal.  552. 

33.  A  conveyance  made  without  author- 
ity will  not  affect  the  lien  of  a  judgment. 
lb.  556. 

34.  An  appeal  from  a  judgment  sus- 
pends the  Hen,  which  is  merely  an  inci- 
dent ;  and  the  statutory  limitation  of  a  lien 
commences  to  run  only  from  the  date  of 
the  remittitur  from  the  appellate  court 
Dewey  v.  Latson,  6  Cal.  134. 

35.  The  perfecting  an  appeal  does  not 
release  the  lien  acquired  by  docketing  the 
judgment    Low  v.  Adams,  6  Cal.  281. 

36.  The  judgment  debtor  cannot  set  up 
errors  in  docketing  the  judgment  as  de- 
stroying the  lien,  when  the  property  has 


been  sold  on  execution  under  the  judg- 
ment ;  if  the  property  sold  is  his,  the  levy 
operates  as  a  hen ;  if  not,  he  has  no  right 
to  complain.     lb. 

37.  The  issuing  and  levy  of  an  execu- 
tion before  the  lien  of  a  judgment  upon 
which  the  execution  issues  expires,  will 
not  operate  to  prolong  the  lien  of  the  judg- 
ment beyond  the  time  limited  in  section 
two  hundred  and  four  of  the  code.  Jsaae 
V.  Swift,  10  Cal.  81. 

38.  The  payment  by  a  judgment  debtor 
of  the  judgment,  after  a  sheriff's  sale,  ex- 
tinguishes the  hen ;  and  the  fact  that  he 
takes  the  transfer  of  the  certificate  and 
the  sheriff's  deed,  instead  of  a  certificate 
of  redemption,  cannot  divest  the  lien  of  a 
subsequent  judgment  Me  Carty  v.  Ckris^ 
ty,  13  Cal.  81. 

39.  To  entitle  a  judgment  creditor  hav- 
ing a  lien  to  redeem,  he  must  serve  upon 
the  officer  a  copy  -of  the  docket  of  the 
judgment  A  copy  of  the  judgment  is  not 
sufficient    HaskeUY.Mcadove,\A:QeLbl. 

40.  The  statutory  lien  of  a  judgment 
upon  the  real  estate  of  the  judgment  debt- 
or can  attach  only  upon  property  in  which 
such  debtor  has  a  vested  legal  interest 
People  V.  Irwin,  14  Cal.  438. 

41.  A  judgment  recovered  against  the 
husband  does  not  become  a  lien  on  the 
homestead,  and  a  sale  of  the  homestead 
upon  an  execution  issued  on  such  judg- 
ment is  void.  Ackley  v.  Chamberlain,  16 
Cal.  183. 

42.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 
ment debtor  "  not  exempt  from  execution," 
which  means  upon  property  not  subject  to 
forced  sale.  The  homestead  is  not  subject 
to  such  sale,  either  on  execution  or  any 
other  final  process  of  the  court     lb.  183. 

43.  In  Uiis  State,  a  judgment  cannot 
become  a  lien  upon  the  homestead.  It 
can  become  a  lien  only  upon  the  real  prop- 
erty of  the  judgment  debtor.  £owmany. 
Norton,  16  Cal.  220. 

44.  K  an  undertaking  on  appeal  to  the 
supreme  court  be  insufficient  in  amount  to 
stay  proceedings,  the  lien  of  the  judgment 
is  not  extended  by  the  appeal  beyond  two 
years  from  the  time  of  its  docketing ;  and 
this  where  the  undertaking  was  excepted 
to,  there  being  no  effort  to  enforce  the 


LIEN. 


707 


Of  a  Judgment. — Of  a  Vendor. 


judgment  pending  the  appeal.     Chopin  v. 
Broder,  16  Cal.  420. 

45.  Section  two  hundred  and  forty-six 
of  the  practice  act  authorizes,  in  foreclos- 
ure suits,  a  personal  judgment  against  the 
mortgagor,  in  addition  to  the  relief  usually 
granted ;  and  such  personal  judgment, 
when  docketed,  becomes  a  lien.  But  the 
mere  contingent  provision,  for  execution, 
in  case  of  deficiency,  etc.,  does  not  amount 
to  a  personal  judgment,  and  to  such  pro- 
vision no  effect  can  be  given  as  a  judgment 
lien,  until  the  amount  of  the  deficiency  to 
be  recovered  has  been  ascertained  and 
fixed.  In  this  latter  case,  the  limitation 
upon  the  lien  does  not  commence  to  run 
until  the  deficiency  be  ascertained,  and  an 
execution  can  be  issued  therefor.     lb, 

46.  Where  costs,  on  appeal  to  the  su- 
preme court,  are  not  entered  on  the  judg- 
ment docket  in  the  court  below,  they  do 
not  become  a  lien  on  property  until  the 
levy  of  an  execution.     lb. 

47.  Query :  whether  a  leasehold  estate 
for  a  term  of  years  is  property  in  such 
sense  that  a  judgment  docketed  becomes  a 
lien  thereon.  McDermoU  v.  Burke,  16 
CaL  589. 


V.  Op  a  Vendor. 

48.  A  vendor  has  a  lien  on  the  land 
sold  for  the  purchase  money  unless  he  has 
taken  security  for  its  payment,  though  he 
has  executed  the  conveyance.  ScUmon  v. 
Hoffman,  2  CaL  142. 

49.  The  lien  which  springs  out  of  the 
title  bond  predicated  upon  the  covenants 
for  the  purchase  money,  attaches  to  the 
land  unless  expressly  reserved,  and  if  such 
reservation  is  made  it  lies  upon  the  pur- 
chaser to  show  that  the  vendor  agreed  to 
rest  on  other  security.  Truebody  v.  Ja- 
cobsany  2  Cal.  286. 

50.  When  a  vendor  of  real  estate 
makes  a  conveyance,  but  gives  no  bond 
conditioned  for  the  execution  of  a  convey- 
ance on  pajrment  of  the  purchase  money  by 
the  vendee,  he  has  an  equitable  lien  on  the 
land  for  the  purchase  money,  and  holds 
the  legal  title  as  a  security  for  the  enforce- 
ment of  the  lien.  Gotddin  v.  Buckelew, 
4  Cal.  111. 

51.  A  &ilure  of  the  vendee  to  pay  the 
purchase  money  for  two  years  does  not 
forfeit  his  right  under  the  contract,  and  the 


vendor  may  enforce  payment  at  any  time 
after  due ;  and  if  the  vendor,  under  power 
of  sale  reserved  in  the  contract,  sells  the 
property  either  at  public  or  private  sale, 
the  surplus  beyond  the  purchase  money 
due  belongs  to  the  vendee,  and  payment 
may  be  decreed  by  a  judgment.     lb. 

52.  A  vendor  of  real  estate  has  a  lien 
on  the  same  in  the  hands  of  the  adminis- 
trator of  the  purchaser,  for  the  unpaid 
purchase  money.  Oahoon  v.  Robinson,  6 
Cal.  226. 

53.  The  right  of  a  vendor  to  a  stoppage 
in  transitu  exists  until  the  goods  arrive  at 
their  final  destination  or  come  into  the  pos- 
session of  the  consignee.  Depositing  the 
goods  at  an  intermediate  point  with  an 
agent  of  the  vendee,  to  be  forwarded,  does 
not  terminate  the  transitus.  '  MarkwcUd  v. 
His  Creditors,  7  Cal.  214. 

54.  Where  the  plaintiff  sold  a  number 
of  bales  of  drillings  to  A.  for  the  purpose 
of  making  sacks,  deliverable  to  A.  as  fast 
as  he  needed  them  for  manufacturing,  and 
A.  agreed  to  store  the  sacks  as  fast  as 
made,  subject  to  plaintiff's  order,  with  the 
privilege  of  retaking  the  sacks  as  he  should 
make  his  payments :  held,  that  upon  the 
delivery  of  the  drills  to  A.  the  title  thereto 
vested  in  him,  and  that  plaintiff  had  no 
lien  thereon  or  on  the  sacks  until  they 
were  delivered  to  him.  Hewlett  v.  Flint, 
7  Cal.  264. 

55.  A  vendor^s  lien  on  the  land  con- 
veyed is  not  lost  by  his  taking  the  notes 
of  the  purchaser  for  the  purchase  money. 
And  the  lien  equally  exists,  whether  the 
instrument  amounts  to  a  conveyance  or 
merely  to  an  executory  conti*act.  Walker 
V.  Sedgwick,  8  Cal.  403. 

56.  A  purchaser  at  sheriff's  sale  may 
have  a  lien  upon  the  property  prior  to  that 
of  the  redemptioner,  the  fact  that  he  is  a 
creditor  does  not  divest  the  lien  ;  he  may 
be  both  a  creditor  and  a  purchaser  and 
still  have  a  prior  lien  to  that  of  the  re- 
demptioner; this  can  only  be  so  on  the 
principle  that  the  legal  estate  is  still  in 
the  judgment  debtor  until  the  delivery  of 
the  sheriff's  deed.  Knight  v.  Fair,  9  Cal. 
118. 

57.  In  all  cases  where  a  mere  lien  ex- 
ists, the  legal  estate  may  lie  in  some  other 
party  than  the  mortgagee ;  this  legal  es- 
tate and  the  consequent  right  to  discharge 
the  lien  and  save  the  estate  is  of  value 
and  can  be  sold.    lb. 
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58.  A  vendor's  lien  does  not  exist  in 
this  state  where  a  mortgage  security  is 
taken  for  purchase  money.  The  silent 
lien  is  extinguished,  whenever  he  mani- 
fests an  intention  to  abandon  or  not  to 
look  to  it.  Hunt  v.  Waterman^  12  Cal.  30o« 

59.  The  fact  that  such  mortgage  is  de- 
fective does  not  revive  the  lien,  as  it  is 
the  intention  of  the  vendor  which  con- 
trols, and  this  is  as  well  shown  by  an  in- 
formal mortgage  as  one  properly  done.    Ih. 

60.  A  general  averment  in  the  com- 
plaint to  enforce  the  vendor's  lien,  that 
the  mortgage  is  defective  as  a  security,  is 
not  sufficient  to  withdraw  the  case  from 
the  general  rules  above  stated.     Ih, 

61.  Equity  raises  no  lien  in  relation  to 
real  estate,  except  that  of  a  vendor  for  the 
purchase  money.  EUison  v.  Jackson  Wa- 
ter Co.,  12  Cal.  554. 

62.  Land  on  which  a  vendor's  lien  ex- 
ists for  the  purchase  money,  may  become 
a  homestead,  but  the  homestead  right  is 
subordinate  to  the  lien.  McHendry  v. 
Rdlly,  13  Cal.  76. 

63.  The  lien  which  the  vendor  of  real 
property  retains,  after  an  absolute  convey- 
ance, for  the  unpaid  purchase  money,  is 
not  a  specific  and  absolute  charge  upon  the 
property,  but  a  mere  equitable  right  to  re- 
sort to  it  upon  failure  of  payment  by  the 
vendee.     Sparks  v.  Hess,  15  Cal.  192. 

64.  This  equitable  right  may  be  en- 
forced in  the  first  instance,  and  before  the 
vendor  has  exhausted  his  legal  remedy 
against  the  personal  estate  of  the  vendee. 
The  court,  after  determining  the  amount 
of  the  lien,  can,  by  its  decree,  either  di- 
rect a  sale  of  the  property  for  its  satisfac- 
tion, and  execution  for  any  deficiency,  or 
award  an  execution  in  the  first  place,  and 
a  sale  only  in  the  event  of  its  return  un- 
satisfied, as  the  justice  of  the  case  may  re- 
quire.    Ih.  193. 

65.  Where  the  contract  of  sale  of  real 
property  is  unexecuted,  the  vendor  retain- 
ing the  legal  title  for  security  until  all  the 
purchase  money  is  paid,  the  vendor's  lien 
retained  is  different  from  the  ordinary  lien 
of  a  vendor  after  conveyance  executed. 
In  the  latter  case,  the  vendor  has  parted 
with  the  legal  and  equitable  title,  and  pos- 
sesses only  a  bare  right,  which  is  of  no 
operative  force  or  effect  until  established 
by  the  decree  of  the  court  In  the  former 
case,  the  vendor's  position  is  somewhat 
similar  to  that  of  a  party  executing  a  con- 


veyance and  taking  a  mortgage  back.  He 
may  sue  at  law  for  the  balance  of  his  pur- 
chase money,  or  file  his  bill  in  equity  for 
the  specific  performance  of  the  contract, 
and  take  an  alternative  decree,  that  if  the 
purchaser  will  not  accept  a  conveyance 
and  pay  the  purchase  money,  the  premises 
will  be  sold  to  raise  such  money,  and  that 
the  vendee  pay  such  deficiency  remaining 
after  the  application  of  the  proceeds  aris- 
ing from  such  sale.     Ih,  194. 

66.  In  such  case  of  an  unexecuted  con- 
veyance, the  vendor  may  ask  either  a  de- 
cr4  directing  peifomJce,  and  in  case  of 
refusal,  a  sale  of  the  premises,  or  a  de- 
cree barring  the  right  of  the  vendee  to 
claim  a  conveyance  under  the  contract.  He 
may,  however,  insist  upon  a  sale  where 
peiformance  is  refused,  and  is  not  bound 
to  make  a  mere  foreclosure  of  the  vendor^s 
right  to  a  deed.     Ih. 

67.  In  suit  to  recover  money  due  on  a 
promissory  note,  and  to  establish  a  lien 
for  the  amount  upon  certain  real  estate 
purchased  with  money  advanced  by 
plaintiff  to  defendant,  and  for  which  ad- 
vance the  note  was  given,  the  derk  enter- 
ed judgment  by  default  for  the  amount  of 
the  not«.  Plaintiff,  having  exhausted  his 
remedies  on  this  judgment,  by  execution 
and  proceedings  supplementary  thereto, 
obtained  from  the  court  a  decree  for  the 
equitable  relief  sought  in  the  complaint,  to 
wit :  for  a  lien  upon,  and  a  sale  of  the 
real  estate:  held,  that  this  decree  was 
coram  non  judice,  and  void — assuming  the 
judgment  by  the  defendant  to  be  valid. 
Such  judgment,  if  valid,  terminated  the 
controversy,  and  whatever  related  to  the 
merits  of  the  case  was  merged  in  the  judg- 
ment.    KiOridffe  v.  Stevens,  16  Cal.  382. 

See  Mechanic's  Lien. 


LIMITATION,   STATUTE  OF. 

1.  It  is  better  to  place  the  statute  within 
the  discretion  of  the  court,  so  as  to  allow 
it  to  be  pleaded  at  any  time  upon  terms,  if 
it  be  proper,  where  the  ends  of  justice  will 
be  attained  by  it  Cooke  v.  Spears,  2  CaL 
411. 

2.  If  the  defendant  fail  to  plead  the 


LnnTATION,  STATUTE  OF. 


709 


Limitation,  Statnte  of. 


Statute  at  the  proper  time,  he  will  not  be 
permitted  to  amend  his  answer  so  as  to 
introdQce  the  plea,  unless  it  would  further 
the  end  of  justice*     Ih, 

3.  The  act  of  May  4th,  1852,  only  alters 
a  portion  of  the  act  of  April  22d,  1850,  sec- 
tion seventeen;  it  does  not  change  the 
period  of  live  years  in  which  suit  may  be 
brought  on  judgments  or  decrees  of  courts 
of  the  United  States,  or  any  State  or  ter^ 
ritory.     Cavender  v.  Guild,  4  Cal.  253. 

4.  A  foreign  judgment  is  not  a  contract 
obligation  or  liability  founded  on  an  in- 
stmment  of  writing,  executed  out  of  this 
State,  within  the  meaning  of  the  statute. 
Patten  v.  Bay,  4  CaL  287. 

5.  Such  instruments  as  bear  upon  their 
face,  '^audited  and  approved,"  are  not 
barred  by  that  portion  of  the  statute  of 
limitations  applying  to  accounts.  San- 
nickton  v.  Brawn,  5  Cal.  58. 

6.  In  an  action  for  contribution,  be- 
tween joint  obligors,  the  statute  of  limita- 
tions does  not  begin  to  run  until  after  the 
payment  of  the  debt  by  the  plaintiff. 
Sherwood  v.  Dunbar,  6  Cal.  55. 

7.  Where  the  payment  was  made  by 
plaintiff,  by  settlement  of  accounts  with 
the  payee  of  a  note,  the  statute  only  be- 
gins to  run  from  the  date  of  the  appropri- 
ation of  the  money  due  by  the  payee  to 
the  plaintiff,  to  the  payment  of  the  note.  lb. 

8.  After  twenty  years'  acquiescence  in 
the  terms  of  a  will,  an  heir  should  not  be 
allowed  to  dispute  his  own  acts,  or  to  con- 
test the  will  on  abstract  points  of  law, 
which  had  never  any  force  in  California. 
Castro  V.  Castro,  6  Cal.  161. 

9.  The  act  of  1855  is  the  only  statute 
of  limitations  to  actions  for  the  recovery  of 
real  property,  and  that  the  time  fixed 
therein  runs  only  from  the  date  of  that 
act.  BiUings  v.  Harvey,  6  Cal.  383 ;  Bil- 
lings V.  Hail,  7  Cal.  3. 

10.  Statutes  of  limitations  do  not  act 
retrospectively ;  they  do  not  begin  to  run 
until  they  are  passed,  and  consequently 
cannot  be  pleaded  until  the  period  fixed 
by  them  has  fully  run  since  their  passage. 
Nelson  v.  Nehon,  6  Cal.  433 ;  Lehmaier 
V.  King,  9  Cal.  374. 

11.  While  time  is  not  of  the  essence  of 
the  contract,  ordinarily,  yet  in  every  case 
it  will  devolve  on  the  party  seeking  reUef 
to  account  for  his  delay,  and  if  there  are 
circumstances  showing  culpable  negligence 
on  his  part,  or  if  the  length  of  time  which 

46 


has  been  permitted  to  intervene,  together 
with  other  circumstances,  raises  the  pre- 
sumption of  an  abandonment  of  the  con- 
tract; ov  if  the  property  has  greatly  ad- 
vanced in  value  in  the  meantime,  and  the 
purchaser  has  laid  by  apparently  to  take 
advantage  of  the  circumstance,  he  will  not 
be  entitled  to  a  decree  in  his  favor.  Brown 
V.  CoviUaud,  6  Cal.  571 ;  Pearis  v.  Co- 
villaud,*^  Cal.  621 ;  Green  v.  CoviUaud, 
10  Cal.  324. 

12.  Statutes  of  limitation  have  been 
properly  denominated  statutes  of  repose, 
because  the  law,  for  the  purpose  of  pre- 
venting litigation,  has  wisely  determined 
that  there  should  be  a  period  affixed  beyond 
which  a  party  ought  not  to  be  allowed  to 
assert  a  stale  demand,  and  that  the  pre- 
sumption of  payment,  or  of  title,  ought  to 
arise  after  he  had  neglected  to  assert  his 
right  for  a  certain  length  of  time.  BiU 
lings  y.  Hall,  7  Cal.  3. 

13.  The  statutes  of  limitation  are  de* 
signed  to  affect  the  remedy,  and  pot  the 
right  or  contract ;  that  they  do  not  enter 
into  the  contract,  as  a  part  of  the  law 
thereof;  and  that  it  would  be  inconsistent 
with  sound  morality  and  wise  legislation 
to  suppose  that  it  was  ever  intended  that 
when  a  party  gave  his  obligation  to  pay  a 
particular  debt,  he  was  presumed  to  have 
had  in  his  mind  a  particular  period  of  time, 
beyond  which  if  he  protracted  his  obliga- 
tion his  liability  would  cease.     lb.  4. 

14.  A  claim  against  an  estate  when 
allowed,  has  the  effect  of  a  judgment 
against  the  administrator,  and  it  would  not 
be  barred  unless  time  enough  has  run  to 
bar  a  judgment.  Beckett  v.  Selover,  7 
Cal.  229. 

15.  The  presentation  of  the  claim  to 
the  administrator  is  the  commencement  of 
a  suit  upon  it,  and  is  sufficient  under  the 
statute  to  stop  the  running  of  the  statute 
of  limitation.     lb,  241. 

16.  The  statute  of  limitations  of  this 
State  only  commences  running  against  a 
judgment  from  the  time  of  the  fincfi  entry 
thereof.    Parle  v.  Williams,  7  Cal.  249. 

17.  Where  the  plaintiff  filed  a  bill  in 
equity  in  1852,  to  set  aside  a  sale  of  land 
made  in  1835,  on  the  ground  of  fraud: 
held,  that  his  right  to  recover  would  be 
barred  by  ten  years'  prescription  under 
the  Mexican  law,  and  that  the  full  period 
having  run  he  could  not  recover.  2>o- 
minguez  v.  Bominguez,  7  CaL  427. 
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18.  It  is  the  duty  of  the  consignee,  not 
onlj  to  inform  his  principal  of  the  sale^, 
but  to  remit  the  proceeds,  and  where  lie 
fails  80  to  do,  the  statute  of  limitations  will 
not  run  against  the  claim.  Kane  v.  Cook, 
8  Cal.  458. 

19.  Statutes  of  limitations  are  intended 
to  prevent  the  assertion  of  stale  claims, 
which  it  may  be  difficult  or  impossible  to 
defeat  by  furnishing  the  requisite  proof, 
owing  to  the  lapse  of  time ;  and  also  pro- 
ceeding upon  the  presumption  of  payment. 
They  are  not  intended  to  protect  the  party, 
who  by  a  fraudulent  concealment^  has  de- 
layed the  assertion  of  a  right     Ih, 

20.  A  fraudulent  concealment  of  the 
fact,  upon  the  existence  of  which  the 
cause  of  action  accrues,  is  a  good  reply  to 
the  plea  of  the  statute  of  limitation.  Ih, 
461. 

21.  An  execution  can  only  be  issued 
upon  a  judgment  obtained  before  a  justice 
of  the  peace,  within  five  years  after  the 
entry  of  the  judgment.  In  contemplation 
of  the  statute,  there  is  no  judgment  after 
that  time.     White  v.   Clark,  8  Cal.  513. 

22.  If  a  mere  trespasser  upon  the  prior 
actual  possession  of  a  party  could  justify 
his  act  by  showing  the  true  title  outstand- 
ing in  a  third  person  no  party  to  the  suit, 
then  a  prior  possessor  might  never  gain 
repose  by  virtue  of  his  adverse  possession, 
and  could  never  gain  a  title  under  the  stat- 
ute of  limitations.  Bird  v.  LisbroSy  9 
Cal.  5. 

23.  The  purchaser  is  bound  to  know 
the  chain  of  title  through  which  he  claims ; 
and  if  that  chain  only  leads  him  back  to 
the  possession  of  his  grantors,  and  the  pe- 
riod of  that  possession  is  short  of  the  time 
fixed  by  the  statute  of  limitations,  he  must 
be  held  responsible  for  all  the  acts  of  those 
through  whom  he  claims.     lb.  6. 

24.  A  part  payment  made  before  a  con- 
tract has  expired  by  limitation,  is  insuffic- 
ient to  take  the  case  out  of  the  statute. 
Fairbanks  v.  Dawson,  9  Cal.  92. 

25.  The  object  of  the  statute  was  to 
substitute  a  written  contract  for  that  which 
might  be  implied  from  admissions,  and  to 
avoid  the  mischief  arising  ft*om  parol  testi- 
mony, to  prove  either  an  express  promise, 
or  facts  from  which  a  promise  would  fol- 
low as  a  legal  and  logical  result.     lb, 

26.  Where  it  appears  upon  the  face  of 
a  bill  in  equity,  that  the  suit  is  barred  by 
limitation,    the    defendant    may  demur. 


SiiUette  V.  Tinney,  9  Cal.  425  ;  Barringer 
V.  Warden,  12  Cal.  314. 

27.  The  statute  of  limitations,  therefore, 
can  only  be  construed  to  apply  to  judg- 
ments not  in  esse  at  the  time  of  the  pas- 
sage of  the  act  of  1855,  or  as  giving  two 
years  from  the  passage  of  the  act  within 
which  to  sue  upon  such  as  were  not  already 
barred  by  the  act  of  1850.  Scarborough 
V.  Dugan,  10  Cal.  308. 

28.  Where  D.  had  a  running  account 
with  L.,  from  1838  to  1849,  at  which 
time  L.  died  intestate,  and  no  administra- 
tion was  had  on  his  estate  until  1857,  and 
D.  within  one  year  after  the  granting  of 
letters  of  administration,  commenced  his 
suit  on  said  account  against  the  estate: 
held,  that  the  suit  was  commenced  in  time. 
Danglada  v.  De  la  Guerra,  10  Cal.  386. 

29.  K  a  defendant  has  been  out  of  the 
State,  it  must  be  so  averred  in  an  indict- 
ment. Prima  facie  the  lapse  of  time  is  a 
good  defense;  and  where  the  statutory 
exception  is  relied  on,  it  must  be  set  up. 
People  V.  Miller,  12  Cal.  295. 

30.  Where  a  complaint  shows  prima 
facie  upon  the  facts  stated,  that  the  claim 
or  debt  upon  which  suit  is  brought  is  barred 
by  the  statute  of  limitation,  the  defendant 
may  take  advantage  by  demurrer.  But 
when  the  complaint  does  not  directly 
show  prima  fiEuae  a  case  for  the  operation  of 
statute,  a  demurrer  cannot  be  sustained  on 
this  gi'ound.  Barringer  v.  Warden,  12 
Cal.  314. 

31.  Where  a  note  only  operated  to  ex- 
tend the  time  of  payment  of  a  debt  to  the 
time  a  note  fell  due,  the  statute  of  limita- 
tions would  commence  running  only  from 
that  time.  Griffith  v.  Groganj  12  Cal. 
324. 

32.  The  question  of  the  statute  of  lim- 
itation cannot  be  raised  on  appeal,  unless 
presented  in  some  form  on  the  trial  be- 
low, even  though  it  be  pleaded.  McDon- 
ald  V.  Bear  River  and  Auburn  W*  and  M. 
Co,,  13  Cal.  238. 

33.  An  equitable  action  to  set  aside  a 
fraudulent  deed  of  real  estate,  when  the 
effect  would  be  to  restore  the  possession 
to  the  defrauded  party,  is  an  action  for  the 
recovery  of  real  estate,  and  governed  by 
the  statute  of  limitations  applicable  to  sndi 
actions.  Oiig  of  Oakland  r.  Carpentier, 
13  Cal.  552. 

34.  Where  a  reward  was  for  such  in- 
formation as  would  lead  to  the  arrest  and 
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eonyiction  of  a  criminal,  there  could  be  no 
claim  for  the  money  until  trial  and  con- 
viction. The  statute  of  limitations  begins 
to  run  from  that  time,  and  the  limitation 
would  be  four  years,  as  on  a  written  con- 
tract.    Ryer  v.  Stockwell,  14  CaL  137. 

35.  Two  defendants  filed  a  joint  plea 
of  the  statute  of  limitations,  and  the  plea 
being  held  bad  as  to  one  defendant,  the 
court  on  the  trial  permitted  the  other  de- 
fendant to  file  a  separate  plea  of  the  stat- 
ute :  held,  that  this  was  no  such  gross  abuse 
of  discretion  as  to  enable  the  supreme  court 
to  revise  it.  Robinson  v.  Smithy  14  Cal. 
254. 

36.  The  commissioners  of  the  funded 
debt  of  the  city  of  San  Francisco  have 
power,  under  the  act  of  1851,  authorizing 
them  to  sell  the  realty  conveyed  to  them 
by  the  commissioners  of  the  sinking  fund, 
created  by  ordinance  of  said  city,  to  re- 
ceive the  three  per  cent,  scrip  of  the  city 
instead  of  cash  on  the  sale,  it  being  con- 
ceded that  the  assets  of  the  city  were  suf- 
ficient to  pay  all  debts.  Whether  the 
statute  of  limitations  runs  against  a  trust 
like  this  of  the  commissioners  of  said 
funded  debt,  and  whether  they  may  not 
pay  claims  barred,  query?  People  v. 
/Commissioners  of  the  Funded  Debt  of  the 
City  of  San  Francisco,  14  Cal.  541. 

37.  The  grand  jury  may  inquire  into 
all  offenses  committed  within  the  county 
not  barred  by  the  statute  of  limitations. 
People  V.  BeaUy,  14  Cal.  570. 

38.  The  three  hundred  and  forty-fiflh 
section  of  the  code  authorizing  the  su- 
preme court,  on  the  reversal  or  modifica- 
tion of  the  judgment  or  order  below,  to 
make  restitution  of  the  property  and 
rights  lost  by  the  erroneous  judgment  or 
order,  does  not  exclude  the  lower  court 
from  exercising  the  same  power,  and  the 
party  aggrieved  may  proceed  in  the  lower 
court  by  motion,  against  which  there 
seems  to  be  no  statute  of  limitations,  there 
being  in  this  case  no  unreasonable  delay. 
Reynolds  v.  Harris,  14  Cal.  678. 

39.  The  eleventh  section  of  the  act  of 
1856,  for  the  protection  of  actual  settlers, 
and  to  quiet  land  titles,  only  applies  to  ac- 
tions brought  to  recover  the  possession  of 
lands  after  the  issuance  of  a  patent. 
Morton  v.  Folyer,  15  Cal.  284. 

40.  The  general  language  of  section  one 
of  the  limitation  act  of  1855,  that  actions 
in  the  cases  therein  named  ^  can  only  be 


conmienced  within  two  years  from  the 
time  the  cause  of  action  has  accrued,  or 
shall  accrue,"  is  controlled  and  limited  by 
the  twenty-second  section  of  the  limitation 
act  of  1850.  Palmer  v.  Shaw,  16  Cal. 
96. 

41.  Suit  conmienced  January  8th,  1859, 
on  a  note  executed  in  New  York,  and  due 
January  1st,  1856.  Defendant  not  in  this 
State  when  the  cause  of  action  accrued, 
but  arrived  here  March  28th,  1856,  and 
remained  until  June  20th,  1856,  from 
which  time  he  was  absent  until  February 
14th,  1857.  Plaintiff  resided  in  New 
York,  and  was  fully  informed  of  the  move- 
ments of  defendant  Some  evidence  tend- 
ing to  show  that  defendant  came  to  this 
State  in  1856,  for  a  temporary  business 
purpose,  intending  to  return  to  New  York 
and  form  a  partnership,  according  to  pre- 
vious arrangement.  Defense,  statute  of 
limitations  of  two  years :  held,  that  the 
case  is  within  the  statute,  and  that  the  stat- 
ute commenced  running  on  the  arrival  of 
the  defendant  here  in  March,  185  6<— there 
being  no  fraud  or  concealment  on  the  part 
of  defendant,  and  his  presence  here  be- 
tween March  and  June  being  open  and 
public,  and  sufficient  for  the  commence- 
ment of  a  suit.    lb. 

42.  The  word  **  return,"  used  in  the 
twenty-second  section  of  the  limitation  act 
of  1850,  is  held  by  the  authorities  to  ap- 
ply as  well  to  persons  coming  from  abroad 
as  to  the  citizens  of  the  country  going 
abroad  for  a  temporary  purpose  and  re- 
turning. But  the  coming  from  abroad 
must  not  be  clandestine,  and  with  an  in- 
tent to  defraud  the  creditor,  by  setting  the 
statute  in  operation  and  then  departing. 
lb. 

43.  Where  plaintiff  deposits  money  with 
defendant,  to  be  loaned  out  from  time  to 
time,  the  interest  to  be  collected,  and  prin- 
cipal and  interest  held  by  him  for  plaintiff 
until  called  for,  there  is  a  continuous  trust, 
and  the  statute  of  limitations  does  not  be- 
gin to  run  in  favor  of  defendant  until  af- 
ter demand  made  by  plaintiff.  Baiter  v. 
Joseph,  16  Cal.  176. 

44.  It  is  not  error  for  a  court  to  refuse 
permission  to  set  up  the  statute  of  limita- 
tions after  answering  to  the  merits.  Stuart 
V.  Lander,  16  Cal.  375. 

45.  An  executor  or  administrator,  hold- 
ing a  debt  against  the  estate  of  deceased, 
cannot  pay  himself  and  claim  a  credit 
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when  he  has  never  presented  his  claim  for 
allowance  to  the  probate  judge.  The 
statute  requires  claims  against  the  estate 
to  be  presented  in  accordance  with  its  di- 
rections, whether  the  claims  be  held  by 
executors  and  administrators  or  by  other 
creditors  of  the  deceased ;  and  if  not  so 
presented  within  ten  months  from  publi- 
cation of  notice  for  presentation,  they  are 
barred.     EstcUe  of  Taylor,  16  Cal.  434. 

46.  The  sale  of  December  26th,  1853, 
under  ordinance  No.  48 1 ,  being  void,  no  title 
passed  to  the  purchaser  at  that  sale.  The 
title  to  the  property  still  exists  in  the  city, 
except  where  deeds  have  since  been  taken 
under  the  acts  of  1858  or  1860.  The 
property  remaining  can  at  any  time  be 
taken  possession  or  be  disposed  of  by  the 
city  in  the  same  manner  as  any  other 
property  belonging  to  her,  except  where 
her  right  to  assert  her  title  has  been  barred 
by  the  statute  of  limitations;  and  that 
statute  does  not  run  in  favor  of  parties 
who  affirm  that  the  title  never  passed  from 
the  city,  and  sue  for  the  recovery  of  the 
purchase  money.  Mc  Oracken  v.  City  of 
San  Francisco,  16  Cal.  632. 

47.  The  statute  of  limitations  runs  only 
in  favor  of  parties  in  possession  claiming 
title  adversely  to  the  whole  world,  and  not 
in  favor  of  those  who  assert  the  title  to  be 
in  others.  It  therefore  never  run  in  favor 
of  the  plaintiff,  and  the  grantees  of  the 
plaintiff  are  in  no  better  position.  Their 
possession  cannot  be  tacked  on  to  that  of 
the  grantors,  so  as  to  render  adverse  the 
possession  for  the  entire  period  subsequent 
to  the  sale.     lb.  635. 

48.  To  render  possession  adverse,  so  as 
to  set  the  statute  of  limitations  in  motion, 
it  must  be  accompanied  with  a  claim  of  ti- 
tle, and  this  claim,  when  founded  ^^  upon 
a  written  instrument  as  being  a  convey- 
ance of  the  premises,"  must  be  asserted 
by  the  occupant  in  good  faith,  in  the  be- 
lief that  he  has  good  right  to  the  premises, 
and  with  the  intention  to  hold  them  against 
all  the  world.  The  claim  must  be  abso- 
lute— ^not  dependent  upon  any  contingen- 
cies— and  must  be  "  exclusive  of  any  other 
right ;"  and  to  render  the  adverse  posses- 
sion thus  commenced  effectual  as  a  bar  to 
a  recovery  by  the  true  owner,  the  posses- 
sion must  be  continued  without  interrup- 
tion, under  such  claim,  for  five  years. 
When  parties  assert,  either  by  declarations 
or  conduct,  the  title  to  property  to  be  in 


others,  the  statute  cannot,  of  course,  run 
in  their  favor.  Their  possession  under 
such  circumstances  is  not  adverse.  lb,  636. 


M«*MM«WMWaM#«MM»^«ta 


LIS  PENDENS. 

1 .  A  bona  fide  purchaser  of  land  without 
notice  of  proceedings  pending  for  its  con- 
demnation at  the  time  of  purchase,  no  no- 
tice of  lis  pendens  being  filed,  is  not  af- 
fected by  the  proceedings.  Bensley  v. 
Mountain  Lake  Water  Co.,  13  Cal.  319. 

2.  The  effect  of  a  lis  pendens  is  to  make 
a  subsequent  purchaser  from  the  party  a 
mere  volunteer,  affected  by  the  judgment 
rendered,  or  which  might  be  rendered  in 
the  suit  of  the  pendency  of  which  notice 
was  given.  Gregory  v.  Haynes,  13  GaL 
594 ;  GuHii  v.  SuUer,  15  Cal.  263. 

3.  To  enforce  a  vendor's  lien,  a  bill  in 
equity  will  lie,  and  the  filing  of  notice  of 
lis  pendens  will  impart  to  purchasers  in- 
formation of  the  claim,  and  protect  the 
property  against  transfers  pendente  lite. 
Sparks  v.  HesSy  15  Cal.  193. 

See  Lien. 


LOTTERY. 

1.  When  suits  have  been  commenced 
before  a  magistrate  against  the  drawers  of 
prizes  in  a  lottery,  to  forfeit  the  prizes 
drawn  to  the  State,  a  bill  for  an  injunction 
against  the  owners  of  the  lottery  to  re- 
strain them  from  disposing  of  the  prizes 
until  the  decision  of  those  suits  will  prop- 
erly lie  in  the  district  court ;  the  prizes  are 
forfeited  as  soon  as  drawn  and  before  they 
are  delivered.    People  v.  KsnA^  6  CaL  90. 
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MALICE. 

1.  It  was  error  for  the  court  to  instruct 
the  jury  ^  that  when  a  person  injuriously 
slanders  the  title  of  another,  malice  is  pre- 
sumed." It  was  also  error  to  instruct 
them  that  fraud  could  not  he  presumed, 
but  may  be  established  by  circumstances, 
but  not  of  a  light  character ;  the  circum- 
stances must  be  of  a  most  conclusive 
nature.    McDamd  y.  Bctcct^  2  CaL  339. 

2.  A  homicide  being  admitted  or  proved, 
the  law  raises  the  presumption  of  malice, 
which  it  is  necessary  for  the  prisoner  to 
rebut  by  proof.  People  v.  Mtlgate,  5  Cal. 
129  ;  People  v.  March,  6  Cal.  547. 

3.  It  is  the  duty  and  province  of  the 
jury  to  draw  the  inference  of  express  mal- 
ice from  the  facts  and  the  cupcumstances 
of  the  case,  and  the  court  properly  refused 
to  instruct  the  jury  that  there  was  no  evi- 
dence of  express  malice.  People  v.  Bob- 
erUj  6  Cal.  217. 

4.  There  can  be  no  murder  without 
malice,  express  or  implied.  People  v. 
JHoore,  8  Cal.  93. 

5.  Public  policy  and  security  require 
that  prosecutors  should  be  protected  by 
the  law  for  civil  liabilities,  except  in  those 
cases  where  the  two  elements  of  malice 
in  the  prosecutor  and  want  of  probable 
cause  for  the  prosecution  both  occur.  Pot- 
ter V.  Seale,  8  Cal.  220. 

6.  Though  malice  be  proved,  yet  if 
there  was  probable  cause,  the  action  must 
faiL    Ih. 

7.  The  question  of  malice  is  one  for  the 
jury  to  decide.  It  may  be  inferred  from 
want  of  probable  cause,  but  want  of  prob- 
able cause  cannot  be  inferred  from  malice, 
but  must  be  affirmatively  shown  by  the 
plaintiff.    lb* 

8.  Malice  cannot  be  presumed  in  a 
prosecution  when  the  defendant  has  in- 
curred all  the  moral  guilt  of  the  charge, 
although  he  may  have  evaded  the  penalty 
of  the  law.  Sears  v.  Hathaway,  12  Cal. 
279. 


MALICIOUS  PROSECUTION. 
1.  It  is  the  proper  exercise  of  power  in 


a  court,  to  grant  a  new  trial  on  the  ground 
of  excessive  damages  for  malicious  prose- 
cution, when  the  verdict  is  greatly  incon- 
sistent in  its  relation  to  the  facts.  Potter 
V.  Scale,  5  CaL  411. 

2.  S.  paid  P.  for  certain  promissory 
notes,  which  P.  failed  to  deliver,  saying 
he  would  get  them  out  of  pledge  and  de- 
liver them  up,  which  he  afterwards  re- 
fused to  do.  S.  had  P.  arrested,  when  he 
was  dischaiged  on  a  technical  ground: 
held,  that  it  was  not  a  malicious  prosecu- 
tion, and  that  S.  had  probable  cause.     Ih. 

3.  Where  the  second  of  a  set  of  bills  of 
exchange  was  presented  and  protested, 
owing  to  the  absence  of  the  drawee,  and 
the  first  of  exchange  arrived  nine  days  af- 
ter and  was  paid,  together  with  costs  of 
protest  of  the  second,  and  two  months  af- 
ter suit  was  commenced  on  the  protested 
bill :  held,  that  in  an  action  for.  malicious 
prosecution  of  said  suit,  the  question 
whether  the  plaintiffs  in  the  suit  on  said 
bill  knew  that  the  bill  was  in  fact  paid  at 
the  time  they  commenced  suit,  was  a  ques- 
tion for  the  juiy.  Weaver  v.  Page,  6  Cal. 
684. 

4.  In  actions  for  a  malicious  prosecu- 
tion, the  jury  are  not  confined  to  the  actu- 
al pecuniary  loss,  but  may  take  into  con- 
sideration the  character  and  position  of 
the  parties,  and  all  the  circumstances  of 
the  case.    Ih,  685. 

5.  Public  policy  and  security  require 
that  prosecutors  should  be  protected  by 
law  for  civil  liabilities,  except  in  those 
cases  where  the  two  elements  of  malice  in 
the  prosecutor  and  want  of  probable  cause 
for  the  prosecution  both  occur.  Potter  v. 
Seo^,  8  Cal.  220. 

6.  Though  malice  be  proved,  yet  if 
there  was  probable  cause,  the  action  must 
fail    Ih. 

7.  Malice  may  be  inferred  from  want 
of  probable  cause,  but  want  of  probable 
cause  cannot  be  inferred  from  malice,  but 
must  be  affirmatively  shown  by  the  plaint- 

8.  Where  the  defendant  has  fully  and 
fairly  laid  his  case  before  counsel  and  acts 
by  advice  thereof,  it  is  a  good  defense  to 
the  action,  thou^  the  question  whether' 
the  defendant  acted  bona  fide  under  such 
advice  is  a  question  of  intention,  to  be  de- 
termined by  the  jury     Ih, 

9.  Plaintiff  and  one  C,  partners  in  the 
mercantile  business,  purchased  of  defend- 
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ant  goods  on  credit,  which  were  shortly 
afterward  sold  by  plaintiff  and  his  partner 
at  a  sacrifice  and  the  proceeds  immediate- 
ly investexl  in  a  homestead  in  the  name  of 
C.,  who  was  the  brother-in-law  of  plaint- 
iff. Defendant  subsequently  caused  plaint- 
iffs to  be  arrested  upon  the  charge  of 
cheating,  from  which  arrest  they  were  dis- 
charged. Afterwards  defendant  caused 
plaintiff  and  C.  to  be  arrested  on  a  charge 
of  concealing  property  with  intent  to  de- 
fraud and  delay  their  creditors ;  the  charge 
was  dismissed  as  to  plaintiff,  and  C.  was 
sent  up  to  the  criminal  court  to  answer. 
Plaintiff  thereupon  brought  his  action 
against  defendant  for  malicious  proeecn- 
tion  :  held,  that  if  plaintiff  was  entitled  to 
any  damage,  he  could  recover  only  the  ac- 
tual damage  which  he  sustained  by  the  ar- 
rest    Sears  ▼.  Hatkaway^  12  Cal.  279. 


«^^^^^M^^>^^^^^^^^N^^^^^^^^ 


MANDAMUS. 

1.  Authority  is  vested  by  the  statute  in 
the  supreme  court  to  issue  writs  of  man- 
damus in  all  cases  in  which  it  may  appear 
to  form  the  appropriate  remedy,  and  the 
constitution  warrants  that  authority  when- 
ever the  issuance  of  that  writ  may  be  nec- 
essary to  render  the  appellate  jurisdiction 
effectual.  People  v.  Turner,  1  Cal.  145 ; 
White  V  LiffhthaS,  1  Cal.  348. 

2.  To  enable  a  court  of  strictly  appel- 
late jurisdiction  to  issue  the  writ  of  man- 
damus, it  must  be  shown  to  be  an  exercise 
or  be  necessary  to  the  exercise  of  appel- 
late jurisdiction.  People  v.  2\imer,  1  Cal. 
146. 

3.  The  very  nature  of  a  writ  of  man- 
damus implies  the  idea  of  a  superior  and 
an  inferior  tribunal.     lb,  148. 

4.  The  district  courts  of  the  State  have 
all  the  same  jurisdiction  and  powers  and 
stand  on  the  same  level,  and  one  cannot 
attempt  by  a  writ  of  mandamus  to  supers 
vise,  direct  or  restrain  the  action  of  an- 
other,    lb.  149. 

5.  The  writ  of  mandamus  will  lie  if  the 
applicant  have  no  other  specific  and  ade- 
quate legal  remedy,  and  if  the  effect  of  it 
would  be  not  to  interfere  with  the  exer- 


cise  of  the  discretionary  powers   of  the 
court     lb,  151. 

6.  An  attachment  for  contempt  for  dis- 
obedience of  a  mandamus  will  not  issue, 
unless  it  appear  affirmatively  that  the  man- 
damus was  sought  to  be  enforced  by  some 
party.     lb.  189. 

7.  Where  a  mandamus  directed  the 
the  judge  of  a  district  court  to  reinstate 
certain  parties  expelled  by  him  to  the  roUs 
of  practicing  attorneys,  and  they  were 
summoned  to  I4>pear  and  show  cause  for 
an  offense  alleged  to  have  been  committed 
subsequently :  held,  that  the  court  would 
thereupon  presume  that  the  mandate  had 
been  obeyed.    lb, 

8.  This  writ  will  lie  when  another  rem«> 
edy,  if  any  lie,  would  be  too  uncertain, 
and  subject  the  party  to  great  delay,  and 
will  lie  to  an  inferior  court  to  restore  an 
attorney  removed  by  it    lb,  190. 

9.  Judgment  may  be  affirmed  as  to  a 
mandamus,  but  reversed  as  to  costs.  JUb- 
Dougcd  V.  Roman,  2  Cal.  80. 

10.  In  an  application  for  a  mandamus 
the  statute  does  not  require  a  replication^ 
except  where,  in  the  discretion  of  the 
court,  it  is  necessary  to  explain  or  avoid 
facts  set  up  in  defendant's  answer.  Ftnel' 
er  V.  Pierce,  2  CaL  166. 

11.  A  mandamus  may  issue  to  compel 
the  controller  of  State  to  account  to  a 
legislature  for  the  daily  compensalioo 
fixed  by  law.     lb, 

12.  A  mandamus  lies  to  compel  a  judge 
of  a  district  court  to  enter  a  judgment  on 
the  report  of  a  referee.  Rutsdl  v.  jfi2Z^ 
<at,  2  CaL  247. 

13.  A  mandamus  is  not  the  proper  rem« 
edy  where  an  inferior  court  refuses  to  en- 
ter a  judgment  for  costs.  The  party  com- 
plaining should  appeal  or  bring  his  action 
for  costs.    Peraka  v.  Adams,  2  CaL  595. 

14.  A  mandamus  will  not  lie  where 
there  is  any  other  specific,  speedy  and  ad- 
equate remedy.  People  v.  (Hds,  3  OaL 
173. 

15.  Title  to  an  office  cannot  be  tried 
upon  a  mandamus,  neither  at  common  law 
nor  under  the  statute.     lb,  175. 

16.  A  mandamus  can  give  no  right,  but 
may  be  sought,  to  put  a  party  in  a  posi- 
tion to  assert  his  right     lb, 

17.  A  mandamus  will  not  lie  where  the 
office  claimed  is  filled,  or  against  an  in- 
cumbent de  facto,  unless  the  party  be  with- 
out other  remedy.    Jb, 
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18.  The  distinction  between  writs  of 
mandate  and  quo  warranto,  as  held  in 
England,  is  not  abolished  by  the  statute  of 
this  State,  but  is  fully  recognized.  Ih.  \11» 

19.  On  a  mandamus  to  compel  a  party 
to  allow  a  claim  in  which  they  have  dis- 
cretionary powers,  he  cannot  be  permitted 
in  the  same  breath  to  admit  the  right  to 
compensation  and  then  refuse  to  grant  it. 
Selkirk  v.  City  of  Sacramento^  3  Cal.  326. 

20.  Mandamus  may  be  sought  to  com- 
pel an  officer  to  do  an  act  which  is 
sought  to  be  enforced  in  all  cases  where  the 
officer  has  no  discretion  and  where  he  is 
under  no  obligation  to  do  the  specific  act 
and  there  is  no  adequate  remedy  in  the 
ordinary  course  of  Law.  McDougal  y. 
Bell,  4  Cal.  176. 

21.  A  mandamus  will  not  issue  to  com- 
pel any  person,  inferior  officer,  court  or 
corporation  to  act  in  any  particular  man- 
ner where  such  person,  officer,  court  or 
corporation  is  invested  with  discretionary 
power.     Ih, 

22.  A  mandamus  against  the  controller 
is  defective  if  it  fails  to  allege  that  there 
is  "  money  not  otherwise  appropriated  by 
law "  out  of  which  the  statute  authorizes 
the  appropriation  in  question  to  be  paid. 
Redding  Y.  BeO,  4:  CdX.  ^^Z. 

23.  A  mandamus  will  not  lie  to  compel 
a  sheriff  to  make  a  deed  of  land  to  a  pur- 
chaser at  execution  sale  who  refuses  to  pay 
the  purchase  money,  on  the  ground  that 
he  is  entitled  to  it  as  the  oldest  judgment 
and  execution  creditor,  especially  when 
there  is  an  unsettled  contest  as  to  the  pri- 
ority of  his  lien.  WiUiam$  v.  Smithy  6 
CaL91. 

24.  A  mandamus  can  only  compel  a 
board  of  supervisors  to  act,  but  cannot  di- 
rect their  action,  and  the  rejection  of  an 
account  is  an  action  upon  it,  which  is  all 
a  mandamus  could  require  where  the  com- 
pensation clfumed  in  the  account  is  not 
fixed  by  law.  Pierce  v.  Sacramento 
County,  6  Cal.  255. 

25.  A  mandamus  to  a  board  of  super- 
visors to  issue  a  warrant  for  a  specific  sum 
is  irregular ;  it  should  direct  them  to  audit 
the  account  and  issue  warrants  according- 
ly. ISwlumne  County  v.  Stanislaus  Coun- 
ty, 6  Cal.  442. 

26.  Where  the  district  court  granted  an 
injunction,  from  the  order  granting  which 
the  defendant  appealed,  and  then  dis- 
obeyed the  injunction,  whereupon  plaint- 


iff asked  for  an  attachment  for  contempt, 
which  was  refused,  on  the  ground  that  the 
appeal  superseded  the  injunction:  held, 
that  a  mandamus  may  issue  to  compel  the 
district  judge  to  issue  the  attachment^  the 
plaintiff's  remedy,  by  appeal,  being  inade- 
quate. Merced  Mining  Co,  v.  Fremont^  7 
Cal.  133. 

27.  A  mandamus  will  issue  from  a  su- 
perior to  an  inferior  court,  to  compel  the 
issuance  of  an  attachment  for  contempt 
where  the  proceeding  is,  in  substance,  a 
private  right,  though  in  form,  a  case  of 
contempt  Merced  Mining  Co,  v.  JVe- 
monty  7  Cal.  133 ;  Ortman  v.  Dixon,  9 
Cal.  24. 

28.  The  writ  of  mandamus  can  only  be 
issued  to  compel  the  performance  of  an 
act  or  duty  clearly  enjoined  by  law,  and 
in  a  case  where  the  party  has  no  other 
plain,  speedy  and  adequate  remedy.  Dra^ 
per  V.  Noteware,  7  Cal.  278. 

29.  Where  supervisors,  in  the  exercise 
of  their  discretion,  determined  after  hear- 
ing the  testimony,  that  a  ferry  had  not 
been  properly  kept,  and  therefore  granted 
it  to  another,  there  is  no  authority  to  in- 
terfere with  their  determination;  but 
when  they  act  under  mistake  of  law,  and 
award  the  license  to  another,  supposing 
that  he  has  succeeded  to  the  rights  of  the 
owner  of  the  franchise,  the  error  may  be 
corrected  by  mandamus  or  any  other 
proper  proceeding.  Thomas  v.  Arm- 
strong, 7  Cal.  287. 

30.  A  mandamus  will  not  issue  to  com- 
pel the  court  below  to  enter  a  decree  upon 
the  report  of  a  referee ;  the  remedy  is  by 
appeal.  Ludlum  v.  Fourth  District  Court, 
9  Cal.  12. 

31.  The  remedy  of  a  plaintiff,  if  there 
is  error  in  the  order  modifying  the  in- 
junction, is  by  appeal ;  but  he  cannot  have 
a  mandamus  to  compel  the  issuance  of  an 
attachment  for  contempt.  Fremont  v. 
Merced  Mining  Co,,  9  Cal.  19. 

32.  In  an  application  for  a  mandamus 
to  compel  a  district  judge  to  sign  a  bill  of 
exceptions,  which  the  relator  alleges  he 
refuses  to  do,  and  where  a  district  judge  in 
his  answer  avers  that  he  has  signed  a 
true  bill  of  exceptions,  and  that  the  one 
presented  by  relator  is  not  a  true  bill: 
held,  that  the  relator  is  not  entitled  to  a 
jury  to  try  the  issue,  under  section  four 
hundred  and  seventy-two  of  the  code. 
People  V.  Tenth  District  Court,  9  Cal.  21. 
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33.  Proceedings  for  a  mandamus  to 
compel  the  execution  of  a  sheriff's  deed  to 
n  redemptioner,  can  be  commenced  in  the 
county  where  the  relator  resides.  McMil- 
lan y.  Richards,  9  Cal.  420. 

34.  Where  an  alternative  mandamus 
was  issued  to  a  justice  of  the  peace  to 
compel  him  to  send  up  papers  on  appeal 
to  the  county  court,  to  which  he  answered 
that  his  fees  had  not  been  paid  or  tender- 
ed, '^  prior  to  the  service  of  the  alternate 
writ:**  held,  his  answer  is  no  defense  to 
the  writ  being  made  peremptory,  as  his 
fees  may  have  been  paid  since  the  service 
of  the  writ.    People  v.  Harris,  9  Cal.  573. 

35.  To  supersede  the  remedy  by  man- 
damus, a  party  must  not  only  have  a  spe- 
cific adequate  legal  remedy,  but  one  com- 
petent to  afford  relief  upon  the  very  sub- 
ject matter  of  his  application.  Fremont 
V.  OripptUy  10  Cal.  215. 

36.  Where  a  writ  of  restitution  has 
been  awarded  in  such  a  case,  and  the  sher- 
iff refuses  to  execute  the  same  on  the 
ground  that  the  mine  is  in  possession  of 
certain  persons  not  parties  to  the  suit,  who 
claim  to  hold  under  the  corporation,  the 
court  will  award  a  peremptory  mandamus 
against  the  sheriff  to  compel  him  to  exe- 
cute the  writ.     Jb, 

37.  Neither  a  remedy  by  criminal  pros- 
ecution, nor  by  action  on  the  case  for  ne- 
glect of  duty,  will  supersede  that  by  man- 
damus, since  it  cannot  compel  a  specific 
act  to  be  done,  and  is,  therefore,  not  equally 
convenient,  beneficial  and  effectual.     lb. 

38.  A  mandamus  will  not  lie  against 
the  clerk  of  the  district  court,  to  compel 
him  to  issue  execution  on  a  money  judg- 
ment, rendered  in  the  court  of  which  he 
is  clerk.    Goodwin  v.  Glazer,  10  Cal.  333. 

39.  Where  the  board  of  supervisors  of 
a  county  have  canvassed  the  return  of  an 
election,  and  in  the  exercise  of  their  dis- 
cretion declared  the  result  of  an  election 
adversely  to  a  party  claiming  to  have 
been  elected,  a  mandamus  will  not  lie  upon 
the  application  of  such  party  to  compel  the 
board  to  issue  to  him  a  certificate  of  elec- 
tion. Magee  v.  Supervisors  of  Calaveras 
County,  10  Cal.  376. 

40.  When  a  judgment  is  rendered 
against  a  county,  it  is  the  duty  of  the  su- 
pervisors to  apply  such  funds  in  the  treas- 
ury of  the  county  as  are  not  otherwise  ap- 
propriated, to  its  payment ;  and  if  there 
are  no  funds,  and  they  possess  the  requi- 


site power  to  levy  a  tax  for  such  purpose, 
and  if  they  fail  or  refuse  to  apply  the 
funds  or  to  execute  the  power,  resort  may 
be  had  to  mandamus.  JSrneric  v.  GibncMj 
10  Cal.  410. 

41.  A  mandamus  directing  a  board  of 
supervisors  to  proceed  and  audit  certain 
accounts  of  the  relator,  does  not  necessa- 
rily require  the  board  to  allow  the  ac- 
counts ;  such  board  has  a  discretion  in  re- 
spect to  their  action  in  this  regard,  though 
compelled  to  act  on  the  subject  matter  of 
the  clain^;  such  writ  does  not  control  or 
prescribe  the  mode,  or  determine  the  re- 
sult of  their  action.  People  v.  Supervisors 
of.  San  Francisco  County,  11  Cal.  47. 

42.  A  mandamus  will  not  lie  against  a 
county  treasurer,  to  compel  him  to  pay  in- 
terest due  on  county  bonds.  People  v. 
Fogg,  11  Cal.  390. 

43.  The  question  of  the  eligibility  of  a 
district  judge  cannot  be  tried  on  manda- 
mus for  his  salary.  Turner  v.  Melony,  13 
Cal.  623. 

44.  Mandamus  does  not  lie  to  compel 
the  supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the 
offices  of  assessor  and  sheriff.  People  v. 
Supervisors  of  Santa  Barbara  County,  4 
Cal.  102. 

45.  The  supreme  court  has  the  right  to 
compel  inferior  tribunals  to  proceed  to 
hear  and  determine  causes  of  which  they 
refuse  to  take  cognizance,  and  this  by  vir- 
tue of  its  appellate  powers,  and  its  author- 
ity to  issue  process  necessary  to  give  them 
effect.    Purcell  v.  McKune,  14  Cal.  231. 

46.  But  where  the  judge  below  requires 
such  statement  in  a  chancery  case,  and  the 
attorney  does  not  object,  but  fiuls  to  fur- 
nish it,  and  in  consequence  the  court,  on 
motion  of  plaintiffs  for  judgment  on  the 
pleadings  and  verdict,  refuses  to  proceed 
until  such  statement  is  furnished,  man- 
damus will  not  lie.     lb,  232. 

47.  On  mandamus  by  the  assignee  of  a 
sheriff's  certificate  of  sale,  to  compel  the 
execution  of  a  deed,  the  question  whether 
such  a  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution 
debtor  after  the  sale,  cannot  be  tried. 
The  right  to  the  deed  is  the  only  matter  in 
controversy.  People  v.  Irwin^  14  Cal.  436. 

48.  A  mandamus  may  issue  to  compel 
a  judge  to  settle  a  bill  of  exceptions  first, 
and  then  to  sign  it.  People  v.  Lee,  14  Cal. 
512. 
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49.  The  supreme  court  will  not  issue  a 
mandamus  to  the  clerks  of  the  district 
coorts  in  the  first  instance.  The  action  or 
refusal  to  act  of  the  clerks  in  suits  pending 
in  the  several  courts  of  this  State  can  only 
be  reviewed  in  this  court  through  the  rul- 
ing in  relation  to  such  action  or  refusal  of 
the  courts  of  which  they  are  ministerial 
officers.     Cowell  v.  Buchelew^  14  Cal.  642. 

50.  County  courts,  under  the  statute, 
have  jurisdiction  in  proceedings  by  man- 
damus, and  the  statute  is  constitutional. 
People  V.  Day,  15  CaL  92. 

51.  In  forcible  entry  and  detainer  tried 
in  the  county  court,  on  appeal  from  a  jus- 
tioe's  court,  plaintiff  having  obtained  a 
verdict  for  one  hundred  and  fifty  dollars 
damages,  moved  that  they  be  trebled. 
Motion  denied,  and  judgment  entered  for 
one  hundred  and  fifty  dollars,  with  resti- 
tution of  the  premises.  Plaintiff  applies 
to  the  supreme  court  for  mandamus  to 
compel  the  court  below  to  render  judg- 
ment for  treble  damages:  held,  that  the 
application  must  be  denied,  as  plaintiff 
has  an  adequate  remedy  by  appeal ;  pend- 
ing which,  plaintiff  can  enforce  so  much  of 
the  judgment  as  awards  restitution.  The 
judgment  can  be  corrected  in  this  court,  if 
proper,  by  trebling  the  damages.  Early 
Y.  mannix^  15  CaL  150. 

52.  S.  dies  out  of  the  State,  leaving 
property  in  Santa  Clara  county,  and  the 
probate  court  thereof  takes  jurisdiction  of 
the  estate,  and  grants  letters  of  adminis- 
tration to  K.  The  widow  subsequently 
files  a  petition  to  revoke  the  letters,  on 
the  ground  that  the  probate  court  of  San 
Francisco  ought  to  have  issued  them, 
whereupon  the  administrator  asks  the 
court  to  transfer  the  cause  to  that  court, 
representing  that  the  widow  and  a  major- 
ity of  the  witnesses  resided  there,  and 
that  the  interest  of  several  persons  inter- 
ested in  the  estate  would  be  advanced  by 
the  transfer,  to  which  both  parties  agreed. 
The  court  made  an  order  of  transfer. 
The  probate  court  of  San  Francisco,  on 
the  papers  being  filed  therein,  refused  to 
take  jurisdiction  of  the  cause,  and  ordered 
the  papers  back :  held,  that  on  these  facts, 
the  probate  court  of  Santa  Clara  could  not 
divest  itself  of  jurisdiction  and  vest  it  in 
the  probate  court  of  San  Francisco,  and 
that  mandamus  will  not  issue  to  compel 
the  latter  court  to  take  jurisdiction.  Es- 
tate of  ScoU^  15  Cal.  221. 


53.  The  State  prison  contract  between 
the  State  and  Estill  remaining  obligatory, 
not  qualified  by  any  legislation,  it  was  the 
duty  of  the  controller,  upon  demand  of  re- 
lators— ^assignees  of  Estill — to  have  issued 
warrants  upon  the  treasurer  ioc  the  sums 
claimed  under  the  contract ;  and  the  per- 
formance of  this  can  be  enforced  by  man- 
damus.    People  V.  Brooks,  16  Cal.  38. 

54.  Mandamus  will  issue  to  the  gov- 
ernor in  certain  cases.'    lb.  63. 

55.  Distinction,  from  political  consider- 
ations, between  the  governor  and  the  in- 
ferior officers  of  the  executive  department, 
as  to  the  issuance  of  this  writ,  stated.    lb. 

56.  Relator  conveyed  to  Y.  one-third  of 
certain  real  estate,  in  consideration  that  Y. 
should  attend  to  a  suit  pending  in  the  name 
of  relator,  for  the  recovery  of  the  property. 
Y.  employed  an  attorney  to  conduct  the 
suit,  the  attorney  of  plaintiff  being  dis- 
charged. Relator  moved  the  court  below 
to  substitute  another  attorney  in  place  of 
the  one  employed  by  Y.  Court  refused 
to  grant  the  motion — ^the  only  reason 
urged  for  the  substitution  being  that  Y. 
had  neglected  to  prosecute  the  suit ;  and 
it  not  being  shown  that  the  agreement  be- 
tween him  and  relator  had  been  canceled 
by  the  parties.  Relator  applies  to  this 
court  for  mandamus :  held,  that  the  writ 
lies ;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from 
the  right  to  prosecute  the  suit,  and  employ 
such  attorney  as  he  chooses ;  that  the  ex- 
ercise of  this  right  will  not  affect  any 
right  Y.  may  have  in  the  property  or  suit ; 
that  he  may  intervene,  if  a  proper  case  be 
made,  or  prosecute  his  rights  independ- 
ently, or  wait  until  a  recovery,  and  then 
claim  his  rights  under  the  contract  with 
relator.    People  v.  Norton^  16  Cal.  440. 


^/w^^»s/^^^^V>^^»^^w^^^^^w^^<^s» 


MANSLAUGHTER. 

1.  To  reduce  the  crime  of  murder 
charged  in  the  indictment  to  manslaughter, 
a  provocation  must  be  established,  appar- 
ently sufficient  to  render  the  passion  ir- 
resistible.    People  V.  FreeUmd,  6  Cal.  98. 

2.  The  defendant  was  convicted  of 
manslaughter,  upon  an  indictment  charg- 
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ing  the  crime  of  murder.  The  verdict 
was  on  his  motion  set  aside,  and  a  second 
trial  had:  held,  that  the  defendant  can 
plead  the  former  conviction  of  manslaugh- 
ter, as  an  acquital  of  the  crime  of  murder, 
and  that  he  may  be  again  tried  under  the 
same  indictment  and  convicted  for  man- 
slaughter. People  V.  Gilmorey  4  Cal.  878 ; 
People  V.  Backus,  5  Cal.  278. 

3.  No  words  of  reproach,  how  grievous 
soever,  are  sufficient  provocation  to  re- 
duce the  offense  of  an  intentional  homi- 
cide with  a  deadlj  weapon,  from  murder 
to  manslaughter.  People  v.  Butler,  8  CaL 
441. 

See  Crimes  akd  Criminal  Law, 
Murder. 


MARRIAGE. 

1.  By  the  Mexican  law,  marriage  law- 
fully contracted  in  the  face  of  the  catholic 
church  and  between  the  members  thereof, 
cannot  be  dissolved  by  the  civil  tribunals. 
Harman  v.  Harmon,  1  Cal.  215. 

2.  Marriage  is  regarded  as  a  civil  con- 
tract, and  no  form  is  necessary  for  its  sol- 
emnization. If  it  takes  place  between 
parties  able  to  contract,  an  opei^  avowal 
of  the  intention,  and  the  assumption  of  the 
relative  duties  which  it  imposes  on  each 
other,  is  sufficient  to  render  it  valid  and 
binding.     Graham  v.  Bennett,  2  Cal.  506. 

3.  A  marriage  which  is  legitimate  in 
form,  but  by  the  existence  of  a  legal  disa- 
bility at  the  time  rendered  void,  is  a  mar- 
riage deemed  null  in  law,  but  the  statute 
protects  the  issue  and  makes  them  legiti- 
mate,   lb, 

4  In  marriages  null  in  law,  the  issues 
are  the  inheritors  of  the  father's  name  or 
his  heirs  apparent,  and  entitled  to  look  to 
and  demand  from  him  his  care,  mainte- 
nance and  protection ;  and  he  has  the  same 
right  to  their  custody,  control  and  obedi- 
ence as  if  the  issue  of  a  valid  marriage. 
Ih. 

5.  Living  together  as  man  and  wife  is 
not  marriage,  nor  is  an  agreement  so  to 
live  a  contract  of  marriage.  Letters  v. 
Ckidy,  10  CaL  587. 

6.  Where  the  plaintiff  averred  in  her 


complaint,  in  a  suit  brought  iot  distribu- 
tive share  of  the  estate  <^  an  alleged  de- 
ceased husband,  that  the  deceased  made 
proposals  of  marriage  to  her,  which  she 
accepted,  and  consented  to  live  with  him 
as  his  true  and  lawful  wife ;  and  that  in 
accordance  with  his  wishes  she  thenceforth 
lived  and  cohabited  with  him  as  his  wife, 
always  conducting  herself  as  a  true,  faith- 
ful and  aflectionate  wife  should  do ;  held, 
that  these  were  insufficient  averments  of 
the  existence  of  a  marriage,  and  that  ihtd 
facts  averred  were  only  prima  facie  evi* 
dence  of  marriage.    Ih 

7.  Tliere  is  no  presumption  of  law  that 
a  marriage  took  place  at  any  particular 
point,  nor  that  property,  especially  money 
*'  and  other  personal  property,"  was  ac- 
quired in  any  particular  locality.  Dye  v. 
Dye,  11  Cal.  167. 

8.  In  an  action  for  the  division  of  the 
common  property  of  husband  and  wife  af- 
ter a  decree  of  divorce,  it  is  not  material 
where  the  marriage  was  solemnized  if  the 
parties  afterwards,  and  a^r  the  passage  of 
the  act,  resided  and  acquired  the  property 
here.    Ih, 

9.  Marriage  is  regarded  as  an  acknowl- 
edgment by  the  husband  that  the  child  is 
his ;  but  as  in  all  cases  of  acknowledge- 
ment, to  be  effisctive,  there  must  be  knowl- 
edge at  the  time  of  the  &ct  admitted. 
Baker  v.  Baker,  13  Cal.  99. 

10.  Marriage  is  considered  by  our  kw 
as  a  civil  contract  to  which  the  consent  of 
the  parties  is  essential,  and  is  subject  to 
avoidance  for  material  and  substantive 
fraud  in  its  procurement.     Ih, 

1 1 .  A  marriage  procured  without  a  con- 
tract can  never  be  deemed  valid.  There 
is  no  more  reason  for  sanctioning  a  mar- 
riage procured  by  fraud  than  one  procured 
by  force  and  violence.  The  consent  is  as 
totally  wanting  in  view  of  the  law  in  the 
former,  as  in  the  latter  case.     Ih,  102. 

12.  A  woman,  to  be  marriageable,  must 
at  the  time  be  able  to  bear  children  to  her 
husband,  and  a  representati<m  to  this  efiect 
is  implied  in  the  very  nature  of  the  con- 
tract. A  woman  who  has  been  pregnant 
over  four  months  by  a  stranger,  is  not  at 
the  time  in  a  condition  to  bear  children  to 
her  husband,  and  the  representation  to  that 
effiect  is  false  aud  fraudulent.     Ih,  103. 

13.  Upon  a  trial  on  an  indictment  for 
an  attempt  to  contract  an  incestuous  mar- 
riage, something  more  must  be  shown  than 
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mere  intention  to  contract  such  marriage. 
Preparations  for  the  attempt  indicate  the 
intention,  but  between  this  and  the  attempt 
itaelf  there  is  a  wide  difference.  People 
▼.  Murratf,  14  Cal.  159. 

14.  Wliere  a  court  dissolves  the  bonds 
of  matrimonj  it  has  no  power  to  impose 
any  restraint  upon  a  second  marriage,  in 
the  absence  of  express  statute  confirming 
it.     Barber  v.  Barber,  16  Cal.  378. 

See  Adultert,  Cojcmon  Proper- 
ty,   Cruelty,    Desertion,    Divorce, 

GUARDIAX  AND  WaRD,  HeIRS,  HOME- 
STEAD, Husband  and  Wife,  Infancy, 
Parent  and  Child. 


y-'vA^^k^i'SA^^h^^^^^^t^rf^^^k^^/WN* 


MARRIED  WOMAN. 
See  Husband  and  Wife,  Sole  Trad- 


MARYSVILLE- 

1.  The  amendments  to  the  charter  of 
the  city  of  Marysville  provide  that  the 
common  council  shall  not  take  any  stock 
^  in  any  public  improvement,  or  effect  a 
loan  for  any  purpose,"  without  first  obtain- 
ing the  consent  of  the  people,  at  an  elec- 
tion held  for  that  purpose:  held,  that  this 
could  not  be  extended  to  improvements 
other  than  municipal  in  their  character, 
and  that  the  legislature  did  not  intend  to 
invest  the  city  with  authority  to  embark  in 
speculative  enterprises  of  improvement. 
Low  V.  Oitif  of  Marytville^  5  CaL  216. 


MASTER  AND  SERVANT. 

1.  Where  no  definite  period  of  employ- 
ment is  agreed  upon,  the  master  can  dis- 


charge the  servant  at  any  time  and  eject 
him  by  force  from  his  house  if  the  servant 
refuses  to  leave  after  notice  given  to  that 
effect     DeBriar  v.  Mintum,  1  Cal.  450* 

2.  Where  the  master  ejects  the  servant 
from  his  premises,  on  his  refusal  to  leave^ 
after  his  discharge  and  being  notified,  the 
former  should  use  no  more  force  than  is 
actually  necessary  to  accomplish  the  ob- 
ject, in  which  latter  case  nominal  damages 
can  only  be  recovered.     lb. 

3.  Where  a  person  agrees  to  work  for  a 
certain  period  at  a  certain  price,  or  to  per- 
form certain  services  for  a  fixed  amount, 
he  cannot  break  off  at  his  own  pleasure 
and  maintain  an  action  for  the  work  so  far 
as  he  has  gone ;  performance  is  a  condi- 
tion precedent  to  payment.  Hutchinson 
V.  Wetmore,  2  Cal.  312. 

4.  Where  a  hired  person  continues  in 
employment  after  the  expiration  of  the 
contract,  and  without  any  new  contract, 
the  fair  presumption  is,  that  both  parties 
understood  that  the  same  salary  was  to  be 
paid,  and^it  is  therefore  error  in  a  suit  by 
the  servant  to  allow  him  to  recover  upon 
a  quantum  meruit  Nicholson  v.  Patching 
5  Cal.  475. 

5.  A  master  is  bound  to  use  reasonable 
care  and  diligence  to  prevent  accident  or 
injury  to  his  servant,  in  the  course  of  his 
employment ;  and  if  he  fails  to  do  so,  he 
will  be  held  responsible  for  the  damages. 
HaUower  v.  Herdey,  6  Cal.  210. 

6.  Where  it  appears  that  a  coach,  at  the 
time  of  the  accident,  was  driven  by  the 
servant  or  agent  of  the  owner,  the  rule  in 
such  cases  is,  that  the  principal  is  liable 
only  for  simple  negligence,  and  that  exem- 
plary damages  cannot  be  imposed  upon 
him.  Wardrobe  v.  Califomia  Stage  Co^ 
7  Cal.  120. 

7.  In  an  action  where  the  defense  set 
up  is,  the  negligence  of  the  servant  of 
plaintiff,  the  servant  is  not  a  competent 
witness  for  his  employer.    Finn  v.  Fofle- 

jo  Street  Wharf  Co.,  7  CaL  256. 

8.  Where  the  plaintiff  was  the  step- 
mother of  the  defendants  by  whom  she 
was  supported,  and  for  whom  she  perform- 
ed domestic  services,  for  the  value  of 
which  she  sued  the  defendants :  held,  that 
as  she  stood  in  ^  loco  parentis  "  to  defend- 
ants, the  law  does  not  imply  any  contract 
to  pay  for  such  services.  Murdoch  v.  Mur- 
doch, 7  Cal.  513. 

9.  The  rule  respondeat  superior,  as  its 
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tenns  imply,  belongs  to  the  relation  of  su- 
perior and  subordinate,  and  is  applicable 
to  that  relation  whenever  it  exists,  wheth- 
er between  principal  and  agent  or  master 
and  servant,  and  to  the  subjects  on  which 
that  relation  extends,  and  is  coextensive 
with  it,  and  ceases  when  the  relation  itself 
ceases  to  exist.  Boswell  v.  Laird^  8  Cal. 
489. 

10.  Where  parties  employed  architects 
reputed  to  be  skilled  in  their  profession,  to 
construct,  at  a  designated  point  on  a  creek, 
a  dam  or  embankment  of  certain  specific 
dimensions,  capable  of  resisting  all  floods 
and  freshets  of  the  stream  for  the  period  of 
two  years,  and  to  deliver  it  completed  at  a 
given  time ;  and  before  the  embankment 
was  completed  it  was  broken  by  a  sudden 
freshet,  and  a  large  body  of  water  confined 
by  it  rushed  down  the  channel  of  the 
stream,  carrying  away  and  destroying  in 
its  course  the  store  of  plaintiffs,  with  their 
stock  of  merchandise.  The  employers  ex- 
ercised no  supervision,  gave  no  directions, 
furnished  no  materials,  nor  had  they  ac- 
cepted the  work.  Plaintiffs  sued  to  re- 
cover the  damage  sustained  by  them 
against  the  employers  and  contractors : 
held,  that  the  latter  alone  were  liable,  and 
that  the  relation  of  master  and  servant  or 
superior  and  subordinate  did  not  exist  be- 
tween them,  and  therefore  the  doctrine 
respondeat  superior  does  not  apply  to  the 
case.    Ih.  490. 

11.  A  person  who  undertakes  the  erec- 
tion of  a  building  or  other  work  for  his 
own  benefit,  is  not  responsible  for  injuries 
to  third  persons  occasioned  by  the  negli- 
gence of  a  person,  or  his  servants,  who 
are  actually  engaged  in  executing  the 
whole  work  under  an  independent  con- 
tract.    Ih. 

12.  Where  the  owner  of  a  mining  claim 
contracts  verbally  with  J.  for  the  working 
thereof,  and  agrees  to  pay  him  a  certain 
sum  out  of  the  proceeds  of  the  mine,  and 
J.  goes  into  possession  thereof,  and  while 
he  is  working  it  the  owner  sells  it  to  a 
third  party,  who  takes  without  notice  of 
J's  contract :  held,  that  his  claim  is  not 
subject  or  liable  to  J's  contract.  Jenkins 
v.  Redding,  8  Cal.  603. 

13.  Possession  of  personal  property  is 
prima  facie  evidence  of  ownership.  The 
possession  of  the  servant  is  the  possession  of 
the  master.     Goodwin  v.  Garr,S  Cal.  617. 

14.  Where    an    employee  receives  a 


regular  specific  monthly  salary  for  his  serv- 
ices, the  presumption  of  law  is  that  all 
sen-icea  rendered  by  him  for  his  employer 
during  that  period,  which  are  of  nearly  a 
similar  nature  to  those  of  his  regular  duties, 
are  paid  for  by  his  salary.  Oamf  v.  Hal- 
leek,  9  Cal.  201. 

15.  In  a  suit  to  recover  for  services  for 
half  a  year,  under  a  contract  to  work  a 
whole  year,  plaintiff  having  quit  the  em- 
ployment of  defendant,  it  requires  slight 
evidence  of  assent  or  agreement  to  ap- 
portion the  contract  and  allow  plaintiff  to 
recover.     Hogan  v.  Titlawy  14  Cal.  256. 

16.  In  a  suit  by  a  female  against  two 
parties  in  a  ranch,  for  services  as  servant 
to  the  firm,  under  an  implied  contract  as 
on  a  quantum  meruit,  proof  that  plaintiff 
is  the  wife  of  one  defendant  is  good  under 
the  general  issue,  as  showing  that  there 
was  no  implied  contract  to  pay  for  the  ser- 
vices.   Angvdo  v.  Sunol,  14  Cal.  402. 

See  Wages. 


MASTER  OF  A  VESSEL. 

1.  The  conduct  and  management  of  a 
ship  are  always  entrusted  to  a  master, 
whether  he  has  or  has  not  a  partial  prop- 
erty in  it,  and  in  either  case  he  is  the  con- 
fidential servant  or  agent  of  the  owners  at 
large.     Loring  v.  lUdey,  1  CaL  31. 

2.  The  master  of  a  vessel,  as  such,  has 
no  interest  in  it  which  can  be  the  subject 
of  levy  and  sale,  under  execution.  He  is 
but  a  naked  agent,  and  has  no  substantial 
interest  in  the  property  which  can  be 
levied  upon  and  sold,    th, 

3.  K  a  master  of  a  vessel  be  a  part 
owner,  his  interest  in  the  vessel  may  be 
levied  on  and  sold,  but  his  agency  as  mas- 
ter will  be  in  no  wise  affected,    ih, 

4.  The  responsibility  of  taking  a  posi- 
tion or  berth  for  a  vessel  in  port,  rests  upon 
the  master  of  the  vessel  or  the  haibor 
master,  tlierefore  the  owner  is  not  exempt 
from  liability  for  injuries  committed  by 
taking  an  improper  berth,  althou^  such 
berth  may  have  been  selected  by  the  pilot 
who  brought  the  vessel  into  port  6W«- 
wold  V.  Sharpe,  2  Cal.  24. 

5.  Where  the  master  of  the  vessel  was 
in  possession,  and  the  record  did  not  dis- 


MECHANICS'  LIEN. 


721 


Mechanics'  Lien. 


close  any  other  owner,  the  admissions  of 
the  master  were  admissible  in  evidence 
with  the  same  effect  as  if  the  suit  had  been 
against  the  master  himself.  Bailey  v. 
Slea$ner  New  Warldy  2  Cal.  373. 

6.  The  captain  of  a  vessel  drew  on  the 
owner  for  six  hundred  dollars  to  defray 
the  expenses  of  the  first  mate,  who  was 
ilL  In  an  action  against  the  owner  by  the 
captain  for  wages,  the  owner  endeavored 
to  set  off  the  draft :  held,  that  this  could 
not  be  done  without  producing  the  drafl  or 
showing  payment  of  it  Waterman  v. 
Vanderhilt,  3  Cal.  882. 

See  Admiralty. 
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MECHANICS'  LIEN.* 

1.  To  enable  those  persons  entitled  to 
the  benefit  of  the  statute  of  the  mechanics' 
lien  law  to  avail  themselves  of  this  extra- 
ordinary remedy,  all  the  provisions  of  the 
law  must  be  strictly  complied  with.  Walker 
Y.  Hausi  Hijoy  1  Cal.  185 ;  BoUomly  v. 
Grace  Church,  2  Cal.  91. 

2.  A  material  man,  to  enforce  his  lien 
for  the  price  of  the  material  furnished, 
must  file  in  the  notice  his  intention  to  hold 
a  lien  in  statute  time,  or  his  lien,  will  be 
lost.      WaXker  v.  Hauss  HijOy  1  Cal.  185. 

3.  If  the  verdict  of  a  jury  fails  to  find 
a  lien,  the  court  cannot  render  a  judgment 
essentially  different  from  the  verdict,  and 
a  verdict,  so  far,  will  be  reversed.  Ih.  186. 

4.  Under  Mexican  law,  a  person  who 
famishes  materials  for  the  erection  of  a 
building,  has  no  lien  on  the  building  to  se- 
cure payment  for  the  materials  furnished. 
Maeondray  v.  Simmons,  1  Cal.  394 ;  Stoto- 
e&  V.  Simmons,  1  Cal.  452. 

5.  The  description  of  property  in  a  me-^ 
chanic's  lien,  as  situated  on  Battery,  be- 
tween Pacific  and  Jackson  streets,  in  San 
Francisco,  is  sufficiently  certain.  Ifotaling 
V.  Oronise,  2  Cal.  63. 

6.  A  transfer  of  property  cannot  defeat 
a  lien  which  had  already  accrued  upon  the 
property.    Ih,  64. 

*  ITie  mechanlcfl'  lien  law  bu  undergone  many  changM 
tn  legteUtion,  repeated  alterationn  being  made  to  meet  the 
dilBealties  preeented  bj  the  decWona  of  the  sapreme  court 
nwm  the  statute  m  then  in  force*  See  repealed  statutes 
UM,  p.  311 ;  185t.  p.  102 :  1866,  p.  186^  The  law  now  In  force 
tostatntesof  188«,  p.  281;  amended  In  1857,  p  M;  185H,p.  226, 
•ad  ML,  p.#6k 


7.  The  materials  must  not  only  have 
been  used  in  the  construction  of  the  build- 
ing, but  they  must  have  been  by  the  ex- 
press terms  of  the  contract  furnished  for 
the  particular  building  on  which,  the  lien 
is  claimed,  and  these  facts  must  be  alleged 
and  proven.     Bottomly  v.  Grace  Church, 

2  Cal.  91 ;  HougMon  v.  Blake,  5  Cal.  240. 

8.  One  who  advances  money  as  a  loan, 
although  it  is  expressly  for  the  payment  of 
materials  and  labor  devoted  to  the  erection 
of  a  building,  can  have  no  claim  to  the 
benefit  of  the  lien  law,  but  must  rest  upon 
the  equity  of  his  case.  Godeffroy  v.  Cold- 
weU,  2  Cal.  491. 

9.  The  statute  of  April  12th,  1850,  has 
placed  liens  for  materials  and  liens  for 
labor  on  the  same  footing,  and  the  pro- 
ceeds of  sale  must  be  distributed  in  con* 
formity  to  the  same.     Moxley  v.  Shepard, 

3  Cal.  64. 

10.  The  statute  of  April  12th,  1850, 
limits  the  structures  on  which  the  lien  can 
exist  to  buildings  and  wharves.  No  lien 
can  therefore  exist  on  a  bridge.  Burt  v. 
Washington,  3  Cal.  246. 

11.  Where  a  lien  attaches  upon  a  lease- 
hold interest,  it  so  attaches  subject  to  all 
the  conditions  of  the  lease,  and  he  who 
holds  it  can  enforce  it,  notwithstanding  a 
subsequent  failure  of  the  lessee  to  pay 
rent  and  a  surrender  of  the  lease  to  the 
lessor.  GaskiU  v.  Trainer,  3  Cal.  339 ; 
Gashill  V.  Moore,  4  Cal.  235. 

12.  It  is  necessary  to  record  a  mortgage 
to  give  notice  only  to  "  subsequent  pur- 
chasers or  mortgagors  without  notice,"  no 
mention  is  made  of  liens ;  hence  it  follows 
that  a  mechanic's  lien  will  not  precede  an 
unrecorded  mortgage  of  prior  date.*  Rose 
V.  Munie,  4  Cal.  173. 

13.  Unless  the  answer  of  the  garnishee 
discloses  liens  having  a  privity  of  claim 
upon  the  funds  in  his  hands,  judgment 
must  be  entered  for  the  amount  he  admits 
due.     Cahoon  v.  Lef^y,  4  Cal.  244. 

14.  A  county  court  has  no  jurisdiction 
to  enforce  a  mechanic's  lien  where  the 
amount  in  controversy  exceeds  two  hun- 
dred dollars.     Brock  v.  Bruce,  5  Cal.  279. 

15.  T.  &  Co.  were  in  the  possession  of 
certain  property  under  a  verbal  agreement 
of  sale  from  G.,  and  employed  W.  to  erect 
a  building  upon  it.     Before  the  completion 


■The  lien   aw,  as  subsequently  enacted,  abrontes  this 
decision  and  gives  liens  precedence  over  unrecorded  mstra 
ments 
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of  the  building,  6.  signed  a  deed  to  the 
land,  and  at  the  same  time  T.  &  Go.  ex- 
ecuted a  mortgage  for  the  purchase  monej: 
held,  that  the  conveyance  and  mortgage 
were  but  one  act,  and  that  no  prior  lien  on 
the  general  property  of  T.  &  Co.  could 
liave  priority  over  the  plamtiff's  mortgage. 
Gutf  V.  Carriere,  5  Cal.  512. 

16.  The  statute  concerning  mechanics' 
liens  was  designated  for  two  classes  of  la- 
borers and  contractors :  first,  contractors 
or  material  men,  who  contract  directly 
with  the  owner  of  the  building  himself; 
and  second,  laborers,  subcontractors,  etc., 
who  have  no  privity  of  contract  with  the 
owner.     Cahoon  v.  Levy,  6  Cal.  296. 

17.  Contractors  have  an  actual  lien 
from  the  commencement  of  the  work  until 
sixty  days  after  its  completion ;  the  sub- 
contractors or  laborers  have  their  remedy 
by  giving  notice  to  the  owner,  and  their 
lien  attaches  by  the  service  of  such  notice. 
Ih. 

18.  A  garnishment  served  on  the  owner, 
in  a  suit  against  the  head  contractor  after 
the  commencement  of  the  building,  and 
before  notice  served,  must  prevail  over  the 
lien  of  a  sub-contractor  or  laborer.  lb.  297. 

19.  The  remedy  given,  the  subcon- 
tractor is  simply  in  its  nature  an  attach- 
ment without  suit,  but  by  notice,  and  hav- 
ing to  give  notice,  he  must  yield  to  the 
claim  of  the  attaching  creditor.     lb. 

20.  Mortgages  and  liens  of  record  form 
no  exception  to  the  rule  prescribed  by  sec- 
tion 136  of  the  ^  act  to  regulate  the  es- 
tates of  deceased  persons,**  and  the  claims 
secured  by  them  must  have  been  present- 
ed to  the  executor  or  administrator  and 
rejected  by  him  before  an  action  can  be 
maintained.  EUissen  v.  HaUeck,  6  Cal. 
893;  Falkner  v.  Folsom,  6  Cal.  412; 
Hentsch  v.  Porter^  10  CaL  558. 

21.  A  mortgagee  in  possession  has  a 
legal  title  against  the  whole  world,  subject 
to  the  rights  of  the  mortgagor ;  therefore, 
where  he  mortgaged  the  property  and  sub- 
sequently erected  a  building  on  it,  for  the 
cost  of  which  a  mechanic's  lien  was  filed, 
the  holder  of  the  lien  cannot  object  to  the 
legality  of  the  mortgage  in  the  face  of 
which  he  contracted.  Fergiison  v.  Miller, 
6  CaL  404. 

22.  An  endorser  of  a  note  given  in 
payment  of  a  contract  for  building  is  in- 
competent as  a  witness  to  establish  a  me- 
chanic's lien  in  favor  of  the  holder  of  the 


I  note  upon  the  property  of  the  maker,  be- 
ing directly  interested  to  have  the  lien 
established.     SouU  v.  Dawes,  6  Cal.  475. 

23.  The  lien  of  a  subcontractor  filed 
and  notice  given  to  the  owner  of  a  build- 
ing within  thirty  days  after  the  completion 
of  the  work,  under  the  act  of  1855,  at- 
taches from  the  time  the  work  was  com- 
menced, and  takes  precedence  over  a  gar- 
nishment served  on  the  owner  against  the 
head  contractor  after  the  work  was  com- 
menced and  before  the  filing  and  serving 
notice  of  lien.  TuttU  v.  Montford,  7  CaL 
360. 

24.  The  lien  of  the  mechanic,  artisan 
and  material  man  is  favored  in  law,  be- 
cause those  parties  have  in  part  created 
the  very  property  on  which  the  lien  at- 
taches,    lb, 

25.  A  mechanic's  lien  is  in  the  nature 
of  a  mortgage ;  is  a  charge  upon  the  land, 
and  can  only  be  assigned  in  writing.  Rit- 
ter  V.  Stevenson,  7  Cal.  389. 

26.  Where  the  owner  of  a  lot  contract- 
ed for  the  erection  of  a  house  there<Mi,  and 
agreed  to  pay  certain  sums  of  money  as 
the  work  progressed,  and  on  its  completion 
to  convey  a  certain  other  lot,  for  which 
purpose  R.  releases  a  mortgage  on  the  lot, 
and  during  the  work  the  owner  of  the  lot 
on  which  the  building  was  being  erected 
mortgaged  it  to  R.,  and  subsequently,  on 
its  completion,  by  agreement  with  the 
builders,  gave  his  note  for  $10,000,  in- 
stead of  the  lot  he  was  to  convey,  and  the 
builders  filed  a  notice  of  lien  and  assigned 
note  and  lien  to  plaintifi*:  held,  that  as 
much  of  the  claim  as  represented  the  valne 
of  the  lot  which  was  to  have  been  con- 
veyed must  be  postponed  to  the  mortgage. 
Soide  V.  Dawes,  7  CaL  576. 

27.  The  lien  of  the  contractor,  if  filed 
in  time,  takes  efiect,  by  relation,  from  the 
date  of  the  commencement  of  the  woik, 
and  all  persons  who  deal  with  the  prop- 
erty during  the  work  are  charged  wiUi  no- 
tice of  the  claim  of  the  c(Hitractor.  Bat 
if  a  party  is  informed  of  the  nature  of  tlie 
contract  between  the  owner  and  buUder, 
and  takes  a  conveyance  of  the  prc^ierty 
subject  to  it,  no  subsequent  change  of  the 
terms  of  the  contract  can  create  an  incum- 
brance which  will  have  priority  of  bis  con- 
veyance. SotUe  V.  Dawes,  7  Cal.  576; 
OraweU  v.  Gilm&re,  13  CaL  56. 

28.  The  following  notice  of  mechanic's 
lien  does  not  contain  such  a  description  of 
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the  premises  as  the  statute  contemplates : 
**A  dwelling  house  lately  erected  \}j  me 
for  J.  W.  Conner,  situated  on  Bryant 
street,  between  Second  and  Third  streets, 
in  the  city  of  San  Francisco  on  lot  No. 
— ."     Mon^ose  v.  Cannery  8  Cal.  847. 

29.  The  evident  intention  of  the  me- 
chanic's lien  act  was  to  give  mechanics 
and  artisans  a  lien  on  all  work  done  by 
them,  upon  any  description  of  property, 
and  to  give  the  mechanic  a  lien  upon  what- 
ever interest  the  person  who  caused  the 
superstructure  had.  McGreary  v.  08- 
home,  9  Cal.  122. 

80.  Where  a  civil  engineer's  lien  for 
work  done  for  the  defendants  in  the  con- 
struction of  a  canal  or  ditch  was  filed  in 
the  recorder's  office  of  the  county  where 
the  ditch  is  located  on  the  sixth  day  of 
May,  1856,  and  suit  was  not  commenced 
to  enforce  the  lien  until  the  twenty-sixth 
day  of  January,  1857  :  held,  that  the  time 
fixed  by  statute  for  the  enforcement  of  the 
lien  had  expired  before  the  commence- 
ment of  the  suit.  Green  v.  Jackson  Wa- 
ter Co^  10  CaL  375. 

81.  A  decree  for  the  sale  of  premises 
In  a  suit  to  enforce  a  mechanic's  lien  has 
the  same  and  no  greater  ejQTect  upon  the 
rights  of  purchasers  and  incumbrances 
prior  to  the  commencement  of  the  suit 
that  a  similar  decree  would  have  upon  the 
foreclosure  of  a  mortgage.  Whitney  v. 
Higgine,  10  Cal.  551. 

82.  The  liens  which,  by  the  act  of  April 
19th,  1856,  entitled  ^  an  act  for  securing 
liens  to  mechanics  and  others,"  are  required 
to  be  exhibited  and  proved  upon  publica- 
tion of  notice  in  some  newspaper  of  the 
county,  or  be  deemed  waived,  are  liens 
arising  under  that  act,  and  do  not  apply  to 
other  liens.     lb. 

83.  All  persons  interested  in  the  prem- 
ises prior  to  the  suit  brought  to  foreclose 
a  mortgage,  or  to  enforce  a  mechanic's 
lien,  whether  purchasers,  heirs,  devisees,  re- 
mainder men,  reversioners  or  incumbranc- 
ers, must  be  made  parties,  otherwise  their 
rights  will  not  be  affected.  Persons  who 
acquire  interest  by  conveyance  or  incum- 
brance afler  suit  brought,  need  not  be 
made  parties.    Ih.  552. 

84.  Where  a  mechanic's  lien  attached 
on  certain  premises  January  18th,  1856, 
and  a  mortgage  was  placed  on  the  same 
premises  February  21st,  1856,  and  a  suit 
was  brought  subsequent  to  the  execution 


and  record  of  the  mortgage,  to  enforce  the 
mechanic's  lien,  in  which  suit  the  mort- 
gagees were  not  made  parties,  and  under 
the  decree  rendered  in  such  suit  a  sale 
was  made,  and  afler  the  expiration  of  six 
months,  no  redemption  being  had,  a  deed 
was  executed  to  the  assignee  of  the  sher- 
iff's certificate :  held,  that  the  right  of  the 
mortgagees  to  redeem  the  premises  by 
paying  off  the  incumbrances  of  the  me- 
chanic's lien  was  not  affected  by  the  de- 
cree and  the  proceedings  thereunder,  and 
that  the  purchaser  of  the  premises  upon  a 
decree  of  foreclosure  of  the  mortgage, 
having  received  his  deed  upon  such  pur- 
chase, was  entitled  to  the  same  right  to 
redeem.     Ih,  558. 

bb.  In  a  mechanic's  lien,  it  is  not  nec- 
essary to  give  the  items  of  the  work  and 
materials  in  the  statement  of  the  lien  filed, 
where  the  contract  for  the  construction  of 
the  building  is  in  a  sum  in  gross.  Heston 
V.  Martin^  11  Cal.  42. 

86.  Neither  the  mechanic's  lien  law  of 
1855  or  1856  give  a  lien  upon  canals  or 
ditches.  The  language  of  the  statute  is 
*^  building,  wharf,  or  other  superstructure." 
A  ditch  is  not  a  building  or  a  wharf,  and 
in  no  sense  can  it  be  designated  a  super- 
structure.    EUUon  V.  JacksffU   Water  Co., 

12  Cal.  554. 

87.  Under  the  mechanic's  lien  act  of 
1856,  the  owner  of  a  building  may  con- 
tract to  pay  for  it  as  soon  as  completed, 
and  he  is  not  liable  to  material  men  until 
notice  served  on  him,  and  then  only  to  the 
extent  of  the  sum  due  the  contractor  at 
the  date  of  the  notice.    Hjiowles  v.  Joost, 

13  ChI.  621. 

88.  Under  the  mechanic's  lien  act,  it  is 
not  necessary  that  the  account  to  be  filed 
in  the  recorder's  office  should  remain  in 
the  office  afler  it  is  recorded.  Mars  v. 
McKay,  14  Cal.  128. 

89.  A  suit  to  enforce  a  particular  lien, 
under  the  act,  is  a  proceeding  to  enforce 
all  the  liens  against  the  property,  and  an 
intervention  in  a  suit  already  pending,  if 
filed  within  the  six  months,  is  as  much  a 
compliance  with  the  act  as  an  original  suit. 
lb.  129. 

40.  In  a  suit  to  enforce  a  mechanic's 
lien  on  a  ditch,  a  mortgagor  of  the  ditch 
subsequent  to  the  hen  has  no  absolute 
right  of  intervention,  and  where  the  suit 
has  been  pending  some  time,  and  the  ap- 
plication to  intervene  was  made  just  as 
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plaintiff  was  taking  judgment,  the  applica- 
tion waa  properly  refused.  Hocker  v. 
Kelley,  14  Cal.  165. 

41.  For  extra  work  on  a  building  by 
the  contractor,  in  pursuance  of  the  general 
provision  in  the  contract  for  extra  work, 
at  the  will  of  the  owner,  there  may  be  a 
Hen  on  the  property,  as  against  a  mort- 
gagee, given  by  the  owner  before  the  ex- 
tra work  was  commenced ;  provided,  the 
work  was  done  with  the  knowledge  of  the 
mortgagee,  and  without  objection  from 
him.     Sotde  v.  DaweSy  14  Cal.  250. 

42.  R.  &  Co.,  defendants,  had  two  me- 
chanic's liens  upon  certain  property,  one 
filed  October  dOth,  1854,  the  other  filed 
December  8th,  1854,  against  defendant,  V. 
In  1855,  R.  &  Co.  signed  an  entry  on  the 
record  of  liens,  stating  that  the  liens  did 
not  fall  due  until  January  15th,  1856. 
This  was  done  on  the  supposition  that  the 
act  of  1855  permitted  such  extension  of 
credit  with  safety.  Discovering  that  such 
act  in  this  respect  did  not  apply  to  existing 
liens,  R.  &  Co.,  November  16th,  1855, 
brought  suit  on  the  liens,  obtained  judg- 
ment, sold  the  property,  bought  it  in  and 
received  a  sheriff's  deed.  Plaintiff,  as 
mortgagee  of  the  property  subsequent  to 
the  liens,  obtained  judgment,  sold  the  prop- 
erty, bought  it  in,  received  a  sheriflTs 
deed,  and  now  files  his  bill  to  set  aside 
It  &  Co.'s  judgment  and  sale  on  the 
ground  of  fraud :  held,  that  R.  &  Co.  and 
V.  had  a  right  to  rescind  the  arrangement 
made  to  extend  the  lien,  such  extension 
having  been  made  under  misapprehension, 
the  debt  being  legal  and  just,  and  plaintiff 
having  acquired  no  rights  which  it  would 
be  inequitable  to  disturb;  that  such  re- 
scission is  no  evidence  of  fraud.  Gamble 
V.  VoU,  15  CaL  509. 

43.  The  fact  that  judgment  on  the  liens 
in  this  case  included  a  charge  of  interest 
at  two  per  cent,  given  on  a  prior  exten- 
sion of  the  lien,  which  interest  is  over  and 
above  the  original  contract  price  for  the 
articles  for  which  the  lien  was  claimed,  is 
not  of  itself  conclusive  proof  of  fraud  in 
the  judgment,  but  such  interest  cannot  be 
charged  on  the  premises  as  against  plaint- 
iff   A  510. 

44.  As  subsequent  mortgagee,  plaintiff 
would  have  a  right,  in  a  proper  case,  to 
redeem  the  premises  from  the  sale  under 
the  judgment  of  the  liens,  by  paying  the 
money  justly  due,  interest,  costs,  etc — ^he 


not  having  been  party  to  the  suit  by  the 
lienholder.     Ih, 

45.  Plaintiffs  here  cannot  object  that 
the  premises  are  not  so  described  in  the 
liens  as  to  pass  title  under  such  sale.  K 
from  insufficient  description  R.  &  Co.  got 
no  title,  plaintiffs'  have  their  remedy  in 
ejectment.    lb. 

46.  In  this  case,  the  only  ground  for 
the  interposition  of  equi^  being  fraud, 
and  this  being  ignored  by  the  findings,  the 
bill  is  dismissed ;  but  the  decree  will  be 
confined  to  the  disposition  of  the  fraud 
alone,  leaving  plaintiff  at  liberty  to  pursue 
his  remedy  in  ejectment,  if  he  have  any, 
without  prejudice  from  the  decree.     Ih. 

47.  Under  the  mechanic's  lien  act  of 
1858,  material  men,  subcontractors,  etc, 
have  a  lien  upon  the  property  described  in 
the  act  to  the  extent — ^if  so  much  be  nec- 
essary— of  the  contract  price  of  the  prin- 
cipal contractor ;  but  they  must  give  no- 
tice of  their  claims  to  the  owner,  or  the 
mere  existence  of  such  claims  will  not 
prevent  the  owner  from  paying  the  con- 
tractor, and  thereby  discharging  himself 
from  the  debt.  By  giving  such  nodoe, 
the  owner  becomes  liable 'to  pay  the  sub- 
contractors, material  men,  etc.,  as  on  gar- 
nishment or  assignment ;  but  if  the  owner 
pay  according  to  his  contract,  in  ignoranoe 
of  such  claims,  the  payment  is  good. 
McAlpin  V.  Duncan^  16  Cal.  127. 

48.  The  notice  of  mechanic's  lien,  filed 
in  the  recorder's  office,  need  not  set  out 
the  items  of  the  account ;  a  general  state- 
ment of  the  demand,  showing  its  nature 
and  character,  and  the  amount  due  or  ow- 
ing thereon,  is  sufficient  Brennan  v. 
Swasey,  16  Cal.  142. 

49.  A  party  having  secured  a  mechan- 
ic's lien  under  the  statute,  does  not  forfeit 
or  waive  it  by  causing  an  attachment  to 
be  issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand.  The 
two  remedies  are  cumulative,  and  both 
may  be  pursued  at  the  same  time.    Ih. 

50.  If  the  party  attempts  to  pursue 
them  in  separate  actions,  he  might  be  pot 
to  his  election ;  but  it  is  no  defense  to  an 
action  to  enforce  the  mechanic's  lien,  that 
in  a  previous  suit  for  the  same  debt  an  at- 
tachment was  issued  and  levied  upon  the 
property  of  the  debtor,  particulariy  when 
such  suit  has  been  dismissed,  and  nothing 
was  realized  by  the  attachment    Ih. 
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MERGER. 

1.  The  surrender  of  a  leasehold  estate 
operates  as  a  merger  in  the  fee,  but  this 
cannot  be  suffered  to  defeat  the  right  of  a 
third  party,  whose  rights  intervened  before 
the  merger  took  effect.  Gctskill  v.  Trainer ^ 
3  Cal.  340. 

2.  The  reconveyance  of  the  leasehold 
estate,  by  mesne  conveyances  of  such  a 
desmption  as  amount  to  assignments  of 
the  lease,  passes  the  entire  estate  of  the 
lessee,  which  thereby  becomes  merged  in 
the  fee  and  extinguished.  Smiley  v.  Van 
Winkle,  6  Cal.  606. 

3.  A  judgment  against  one  or  more 
joint  guarantors  of  a  note  bars  the  action 
against  the  others ;  when  the  contract  is 
joint  and  not  joint  and  several,  the  entire 
cause  of  action  is  merged  in  the  judgment. 
Brady  v.  Reynolds^  13  Cal.  33. 

4.  The  common  law  method,  in  such 
cases,  of  an  inquisition  of  damages  by  a 
sheriff's  jury  on  the  writ  of  restitution, 
would  be  impracticable  in  estimating  the 
rents  and  profits  of  a  water  ditch —  involv- 
ing, as  the  inquiry  would,  the  receipts  from 
sales  of  water  every  day  for  a  long  period, 
as  also  payments,  expenses,  etc.  This  is 
in  its  nature  an  equity  proceeding — at 
least,  to  be  disposed  of  accoi*ding  to  equity 
practice.   Eaun  v.  Reynolds,  15  Cal.  471. 

5.  The  party  so  in  possession,  under 
sheriff's  sale,  is  in  no  better  position  than 
if  he  entered  directly  under  the  mortgage, 
to  enforce  which  the  sale  was  made ;  and 
having  received  the  proceeds  of  the  prop- 
erty by  way  of  sales  of  water,  and  appro- 
priated the  same  to  his  own  use,  he  cannot 
hold  the  property  bound  by  the  mortgage, 
and  at  the  same  time  refuse  to  give  the 
mortgagor  the  benefits  of  the  amount  so 
received.  In  equity  he  is  not  a  purchaser, 
but  a  mortgagor ;  and  although  the  sale 
was  not  set  aside  until  after  the  receipt  of 
the  rents  and  profits,  still  when  it  was  set 
aside,  the  order  took  effect  upon  the  rela- 
tions of  the  parties  as  they  existed  before 
the  sale,  the  mortgagors  and  the  mortgagee 
have  the  same  right  they  had  before.    lb. 

6.  The  foreclosure  in  this  case  did  not 
merge  the  mortgage —  at  least,  for  all  the 
purposes  of  this  question  as  to  accounting 
for  the  rents  and  profits.  H.  or  his 
assignee  was  as  much  mortgagee  after  the 
decree  as  before.    The  reversal  of  the 

47 


decree  would  not  affect  the  mortgage,  and 
if  H.  had  entered  into  possession  afler  the 
decree,  but  before  any  sale,  he  would  have 
been  bound  to  account  for  what  he  had  re- 
ceived as  mortgagee.  Possibly  the  lien  of 
the  mortgage  might  have  been  destroyed 
by  the  judgment,  but  the  mortgage  was 
not  destroyed,  nor  the  relations  of  the 
parties  as  mortgagor  and  mortgagee.  Ih. 
7.  In  suit  to  recover  money  due  on  a 
promissory  note,  and  to  establish  a  lien  for 
the  amount  upon  certain  real  estate  pur- 
chased with  money  advanced  by  plaintiff 
to  defendant,  and  for  which  advance  the 
note  was  given,  the  clerk  entered  judg- 
ment by  default  for  the  amount  of  the 
note.  Plaintiff,  having  exhausted  his 
remedies  on  this  judgment,  by  execution 
and  proceedings  supplementary  thereto, 
obtained  from  the  court  a  decree  for  the 
equitable  relief  sought  in  the  complaint,  to 
wit :  for  a  lien  upon,  and  sale  of  the  real 
estate:  held,  that  this  deci'ee  was  coram 
non  judice,  and  void — assuming  the  judg- 
ment by  the  defendant  to  be  valid.  Such 
judgment,  if  valid,  terminated  the  contro- 
versy, and  whatever  related  to  the  merits 
of  the  case  was  merged  in  the  judgment 
KiUridge  v.  Stevens,  16  Cal.  382. 


>^^»^^^N^^>^^^^\^^^>^^|^»^^^^^^<» 


METES  AND  BOUNDS. 

1.  Where  the  boundaries  of  a  lot  of 
land  granted  by  an  alcalde  were  uncertain, 
the  jury  should  determine  the  true  location 
of  the  lot  in  question.     Reynolds  v.  West, 

1  Cal.  328. 

2.  A  description  of  premises  in  a  lease, 
though  imperfect,  is  sufficiently  certain,  if 
the  boundaries  of  the  premises  can  be 
ascertained  with  a  reasonable  degree  of 
certainty,  and  they  have  taken  possession 
of  and  occupied  under  the  lease.  Pierce 
V.  Mntum,  1  Cal.  472. 

3.  The  description  in  a  mechanic's  lien 
as  situated  on  Battery,  between  Pacific 
and  Jackson  streets,  in  San  Francisco,  is 
sufficiently  certain.    HotaUng  v.  Oronise, 

2  Cal.  63. 

4.  Hearsay  evidence,  even  with  regard 
to  boundaries  of  parishes  or  towns,  is  only 
received  where  such  boundary  is  of  remote 
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antiquity,  and  query  if  ever  it 'should  be 
received  to  affect  a  private  right  Van- 
dersUce  v.  Hanks^  8  CaL  45. 

5.  The  boundaries  of  the  water  lot 
property  of  San  Francisco  are  particularly 
set  forth  in  the  act  of  March  26th,  1851, 
and  the  question  of  what  was  the  water 
line  of  the  city  at  the  date  of  the  act,  is 
one  of  fact.     Cook  v.  Bonnet,  4t  Cal.  898. 

6.  To  describe  land  by  a  certain  name 
is  as  good  a  description  as  by  metes  and 
bounds,  if  it  can  be  rendered  sufficiently 
certain  by  the  evidence.  Castro  v.  GrtU, 
5  Cal.  42. 

7.  Where  a  tract  of  land  sold  for  a  gross 
sum  is  described  by  specific  boundaries, 
and  as  containing  so  many  acres,  more  or 
less,  thei  vendor  cannot  recover  for  the 
overplus,  if  on  a  survey  it  be  ascertained 
that  more  land  is  contained  in  the  tract 
than  the  precise  amount  named  in  the 
deed.     Chipman  v.  Bnggs,  5  Cal.  77. 

8.  Where  the  defendant  claimed  title  to 
the  premises  as  part  of  a  preemption 
claim  located  by  him,  he  must  prove  an 
enclosure  of,  or  marked  and  visible  bound- 
aries, embracing  the  lot  in  dispute.  Larue 
V.  Gaskins,  5  Cal.  166. 

9.  Where  the  line  of  a  creek  was  the 
boundary  between  a  city  and  the  remain- 
der of  a  county,  both  the  city  and  county 
have  the  right  to  build  a  bridge  over  the 
creek.  Gilman  v.  Contra  Costa  County, 
5  Cal.  428. 

10.  In  an  action  of  foreclosure,  where 
the  complaint  has  a  copy  of  the  mortgage 
annexed,  to  which  it  refers :  held,  that  a 
correct  description  of  the  land  in  the  mort- 
gage is  sufficient  for  the  purpose  of  the  suit 
Emeric  v.  Tarns,  6  Cal.  156. 

11.  The  statute  requires  that  an  assess- 
ment shall  contain  a  list  of  the  real  estate, 
"giving  the  quantity  of  acres  in  each 
tract,  as  near  as  may  be  possible^  except 
in  case  of  city  and  town  lots,  which  may 
be  described  by  reference  to  numbers  and 
streets."  To  require  a  particular  descrip- 
tion of  mineral  lands,  would  be  imposing 
an  unnecessary  burden  on  the  officer.  Pal- 
mer V.  Bding,  8  Cal.  888. 

12.  A  patent  for  swamp  and  overflowed 
lands  is  a  matter  of  evidence  and  descrip- 
tion by  metes  and  bounds,  and  its  office  is 
to  make  the  description  of  the  land  def- 
inite and  conclusive  as  between  the  United 
States  and  the  State.  Owens  v.  Jackson^ 
9  CaL  824. 


18.  Where  two  several  mining  compa- 
nies agree  upon  a  boundary  line  between 
the  claims  of  two  companies,  and  subse- 
quently other  parties  purchase  the  several 
interest  of  the  two  companies  with  a 
knowledge  of  the  boundary  line  so  fixed, 
both  parties  are  concluded  by  it  and  are 
estopped  from  denying  the  line.  MeGte 
V.  Stone,  9  Cal.  606. 

14.  The  lines  of  a  quarter  section  of 
government  land,  which  are  distinctly  mark- 
ed by  natural  boundaries  and  by  stakes 
placed  at  convenient  distances  so  that  the 
lines  can  be  readily  traced,  are  sufficieDt 
to  authorize  the  occupant  to  maintain  an 
action  for  trespass  thereon,  under  the  pro- 
visions of  the  act  of  April  11,  1850.  Tag- 
hr  V.  Woodward,  10  CaL  91. 

15.  Where  there  is  a  conflict  between 
the  boundaries  of  a  grant  of  land  as 
designated  in  the  grant  by  parallels  of  lati- 
tude, and  as  designated  by  a  map  referred 
to  in  the  grant,  parol  evidence  is  admissi- 
ble in  explanation  of  the  boundaries,  and 
to  fix  the  location  of  the  land  granted. 
Ferris  v.  Coover,  10  Cal.  624. 

16.  If,  taking  the  grant  and  map  to- 
gether, any  portion  of  the  description  must 
be  rejected,  reference  will  be  had  to  the 
circumstances  under  which  the  grant  was 
made  and  the  intentions  of  the  parties,  and 
parol  evidence  is  inadmissible  in  such  case 
for  that  purpose.  That  portion  will  be 
rejected,  and  that  construction  adopted 
which  will  give  effect  to  the  intenticHis  of 
the  parties.    lb.  628. 

17.  The  rules  adopted  in  the  construc- 
tion of  boundaries  are  those  which  will 
best  enable  the  court  to  ascertain  the  in- 
tention of  the  parties.  Preference  is  given 
to  monuments,  because  they  are  least  liable 
to  mistake ;  and  the  degree  of  importance 
given  to  natural  or  artificial  monuments, 
courses  and  distances  is  just  in  proportion 
to  the  liability  of  parties  to  err  in  reference 
to  them.  But  they  do  not  occupy  an  in- 
flexible position  in  regard  to  each  other. 
It  may  sometimes  happen  in  case  of  a  dear 
mistake  that  an  inferior  means  of  location 
will  control  a  higher.    lb, 

18.  When  the  quantity  is  menti<med  in 
addition  to  a  description  of  the  boundaries 
or  other  certain  designations  of  the  land, 
without  an  express  covenant  that  it  om- 
tains  that  quantity,  the  whole  is  considered 
as  a  mere  description.  The  quantity  being 
the  least  certain  part  of  the  deacripticKi, 
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must  yield  to  the  bouDdaries  or  number  if 
the  J  do  not  agree.  Stanley  v.  Greeny  12 
CaL164. 

19.  The  courts  can  ascertain  and  fix  the 
position  of  boundaries  which  are  designat- 
ed, but  cannot  give  boundaries  to  a  spe- 
cific quantity  which  has  none,  and  lies  in  a 
larger  tract.  To  give  precision  and  loca- 
tion to  such  specific  quantity,  a  survey 
must  be  made  by  the  proper  department 
of  government,  in  which  the  subject  is 
vested    by    the  legislation  of  Congress. 

Waterman  v.  Smith,  13  Cal.  408 ;  Moore  v. 

Wilkinson,  13  Cal.  486. 

20.  Lands  outside  of  a  city  or  incorpo- 
rated town  must  be  described  in  an  assess- 
ment by  metes  and  bounds —  the  number 
of  acres,  as  nearly  as  possible,  and  the  lo- 
cality and  township  must  be  given.  Lack- 
man  v.  Glarky  14  Cal.  133. 

21.  The  Pulgas  grant,  in  San  Mateo 
county,  is  a  grant  by  boundaries  and  not 
by  quantity,  being  '^  tract  known  under  the 
name  of  Las  Pulgas,  the  boundaries  of 
which  are,  on  the  south  the  creek  of  San 
Francisquito,  on  the  north  that  of  San 
Mateo,  on  the  east  the  estuaries,  and  on  the 
west  the  caiiada  de  Raimundo  "  and  *'  the 
tract  of  which  mention  is  made  is  of  four 
leagues  of  latitude  and  one  of  longitude." 
McGarvey  v.  Little,  15  Cal.  31. 

22.  The  deposition  of  a  surveyor  who 
ran  the  boundary  lines  of  a  grant,  taken 
in  one  action,  is  admissible  in  another  ac- 
tion between  different  parties,  as  hearsay  ev- 
idence upon  the  location  of  such  lines,  afler 
bis  death.    Morton  v.  Folger,  15  Cal.  278. 

23.  The  declarations — on  a  question  of 
boundary —  of  a  deceased  person,  who  was 
in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was  at  the  time  free  from 
any  interest  therein,  are  admissible,  wheth- 
er the  boundary  be  one  of  a  general  or 
public  interest,  or  be  one  between  the  es- 
tates of  private  proprietors,  and  their  ad- 
missibility cannot  be  affected  by  the  fact 
that  they  are  reduced  to  writing  and  were 
made  under  oath  in  a  judicial  proceeding. 
Ih.  280. 

24.  Li  England,  such  evidence  is  con- 
fined to  showing  boundaries  of  parishes, 
manors,  and  the  like,  which  are  of  public 
interest,  and  is  not  allowed  to  establish  the 
boundary  of  a  private  estate,  unless  the 
matter  be  identical  with  that  of  a  public 
or  qwui  public  nature.     Ih.  281. 

25.  Hence  the  deposition  of  Vioget,  as 


to  the  position  of  the  southern  boundary 
of  the  Sutter  grant,  ofiered  in  connection 
with  the  map  drawn  by  him,  is  admissible 
as  hearsay  evidence,  though  taken  in  an- 
other action  between  different  parties.  Ih. 
282. 

26.  Such  evidence  is  admissible  as  hear- 
say evidence  from  the  necessity  of  the 
case,  which,  in  this  instance,  presents  itself 
with  peculiar  force.  The  survey  by  Vio- 
get was  made  in  1841,  when  the  valley  of 
the  Sacramento  was  occupied  almost  ex- 
clusively by  roving  tribes  of  Indians,  and 
no  interest  was  felt  in  preserving,  on  the 
surface  of  the  ground,  the  evidence  of  its 
lines.  At  that  time  there  were  no  white 
men,  nor  were  there  for  years  afterwards, 
to  question  Sutter's  claim,  or  to  dispute  as 
to  its  boundaries.  Whatever  landmarks 
were  originally  made  must  have  soon  dis- 
appeared. Two  cities,  Sacramento  and 
Marysville,  one  of  them  the  second  in  pop- 
ulation in  the  State,  are  built  upon  the  land 
supposed  to  be  within  the  grant  to  Sutter; 
and  residents  of  these  cities,  and  occupiers 
of  land  lying  between  them — numbered 
by  thousands — have  taken  conveyances 
from  Sutter,  and  expended  their  money  in 
improvements,  relying  upon  the  survey 
and  map  of  Vioget  as  evidence  that  their 
property  is  within  the  grant.    Ih. 

27.  Besides,  the  land  is  divided  into  a 
large  number  of  farms ;  and  the  doctrine 
is,  that  where  the  tract  originally  surveyed 
was  large,  and  was  subsequently  divided 
into  numerous  farms,  the  boundary  of  the 
original  tract  serving  as  a  boundary  of  the 
several  farms,  such  evidence  is  admitted 
on  principles  similar  to  those  which  relate 
to  the  boundaries  of  a  manor  or  parish.   /6. 

28.  In  ejectment  for  land  within  Sut- 
ter's fort,  in  the  city  of  Sacramento,  if  the 
petition  of  Sutter,  soliciting  eleven  leagues 
in  the  establishment  *^  named  New  Hel- 
vetia," and  the  grant  in  which  is  conceded 
the  land  referred  to  in  the  petition  '*  nam- 
ed New  Helvetia,"  be  in  evidence,  together 
with  the  declarations  of  Vioget  in  connec- 
tion with  the  accompanying  map,  fixing 
the  southern  boundary  of  the  grant  some 
miles  below  the  American  river,  and  also, 
together  with  the  proof  that  the  territory 
lying  between  the  American  river  and 
Sutterville,  the  western  line  of  Leides- 
dorff's  grant  and  the  Sacramente  river, 
embracing  "Sutter's  Fort,"  and  the  in- 
dosures  and  settlements  around  it,  was 
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known  and  recognized  by  every  one 
throughout  the  country  &s  New  Helvetia ; 
that  Sutter  had  entire  and  undisputed  pos- 
session of  the  same ;  that  no  one  ques- 
tioned his  right  till  1850 ;  and  that  the 
premises  in  dispute  were  within  his  in- 
closures  at  the  fort ;  the  evidence  would 
be  prima  facie  evidence,  if  not  conclusive 
proof,  that  the  premises  were  covered  by 
the  grant.     Ih,  283. 

29.  Where  a  Mexican  grant  refers  in 
its  description  of  the  premises  to  the  plat 
or  map  accompanying  the  expediente,  the 
plat  or  map  becomes,  for  the  purpose  of 
identifying  the  land,  as  much  a  part  of  the 
grant  itself  as  if  incorporated  therein. 
Seaward  v.  Mahtte,  15  Cal.  306. 

30.  In  an  action  of  forcible  entry  and 
detainer,  the  complaint  described  the 
premises  as  ^'  about  ten  rods  square,  situa- 
ted within  and  comprising  the  north-west- 
erly  comer  of  that  certain  piece  or  parcel 
of  land,  bounded  and  described  as  follows, 
to  wit  :**  (the  complaint  then  goes  on  to 
give  the  metes  and  bounds  of  a  tract  con- 
taining one  hundred  and  forty-six  acres). 
"  The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less, 
south-easterly  from  the  house  of  defendant, 
and  near  the  gate  aforesaid,  and  near  the 
junction  of  the  San  Bruno  turnpike  road 
with  the  road  leading  from  the  city  of  San 
Francisco  to  HuntePs  Point.  Said  gate 
was  where  this  last  road  passed  through. 
The  proof,  among  other  things,  showed 
this  ten  rods  to  be  called  the  north-easterly 
instead  of  the  north-westerly  comer  of  the 
tract.  The  judgment  for  plaintiff  followed 
the  description  in  the  complaint.  Defend- 
ant appeals :  held,  that  the  variance  in 
the  description  of  the  premises  did  not 
prejudice  appellant ;  that  the  question  was 
one  of  identity,  and  the  fact  that  the  corner 
of  the  small  tract  was  called  the  north- 
easterly instead  of  the  north-westerly  cor- 
ner, was  itself  insufficient  to  defeat  the 
action,  if  the  other  and  more  definite 
marks  of  description  sufficiently  indicated 
and  identified  the  premises.  PaiU  v.  Sil- 
ver, 16  CaL  75. 

31.  Where  the  land  granted  by  an  Al- 
calde is  shown  to  be  within  the  limits  of 
the  four  square  leagues  thus  measured,  the 
presumption  attaches  that  it  was  public 
land,  grantable  as  such,  and  that  the  Al- 
calde grant  passed  the  title  to  the  grantee. 
Tiiis  presumption  might  be  repelled  by 


proof  of  an  express  assignment  of  the 
lands  of  the  pueblo,  which  did  not  include 
the  land  granted  by  the  Alcalde,  or  by 
proof  that  this  was  land  reserved  as  a 
fort  site,  etc,  or  proof  of  an  anterior  or 
better  title  to  the  land  by  grant  from  some 
officer  or  body  authorized  to  make  iu 
Payne  v.  TreadweO,  16  Cal.  227. 

32.  A  plaintiff  suing  for  a  lot  in  San 
Francisco  may  rest  his  case,  prima  facie, 
upon  an  alcalde  grant  in  the  usual  form, 
and  no  further  proof  of  title  will  be  re- 
quired than  proof  that  the  land  granted  is 
situated  within  the  four  square  leagues, 
measured  &'om  the  center  of  the  presidio 
square  in  the  manner  directed  by  the  ordi- 
nance.    Ih, 

33.  San  Francisco  having  been  consti- 
tuted, by  a  public,  political  act  of  the  for- 
mer government,  a  pueblo.  Courts  will  take 
judicial  notice  of  its  existence,  powers  and 
rights,  and  among  these  last  its  general 
boundary  and  jurisdiction.    Ih, 

34.  To  hold  the  question  of  boundary 
lines  shall  be  left  to  be  determined  in 
every  case  according  to  parol  proof,  would 
be  to  open  the  door  to  endless  and  fruit- 
less litigation,  and  give  rise  to  such  uncer- 
tainties as  would  deny  practically  the  ben- 
efit of  any  rule  to  those  interested.  It 
would  be  of  little  use  to  any  man  to  have 
an  alcalde  grant,  if  there  w^ere  no  means 
left  of  locating  the  premises,  or  if  this 
question  were  to  be  perpetually  subject  to 
opposing  parol  contestation.     Ih  228. 

35.  Mart4m  v.  Folgefy  15  CaL  275, 
holding  the  declarations,  on  a  question  of 
boundai'y,  of  a  deceased  person  who  was 
in  a  situation  to  be  acqutunted  with  the 
matter,  and  who  was,  at  the  time,  free  from 
any  interest  therein,  to  be  admissible, 
whether  the  boundary  were  one  of  general 
or  public  interest,  or  were  one  between 
the  estates  of  private  proprietors,  affirmed. 
Cornwall  v.  Culver,  16  Cal.  428. 

36.  Circumstances  under  which  the  dep- 
ositions of  Yioget,  now  deceased,  as  to  the 
boundary  lines  of  the  Sutter  grant  are  ad- 
missible, stated.     Ih.  429. 

37.  A  complaint  in  ejectment,  describ- 
ing the  premises  as  ^  lot  No.  1,  in  block 
No.  23,  as  per  plot  of  the  town  of  Bed 
Bluff,  as  laid  out  by  the  Bed  Bluff  hind 
corporation  in  1853,  being  on  the  comer 
of  Main  and  Sycamore  streets,  twenty-five 
feet  on  Main  by  one  hundred  and  fifteen 
feet  on  Sycamore,  and  runniBg  back  to  the 
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alley,'*  and  specifying  the  county  in  which 
they  are  situated,  by  the  terms  "  county 
of  Tehama,"  in  the  title  of  the  suit,  suffi- 
ciently describes  the  premises.  The  de- 
scription by  metes  and  bounds  is  required 
only  so  far  as  they  may  be  necessary  to 
identify  with  certainty  the  property.  DoU 
v.FeUer,  16  Cal.  433. 

88.  Where  land  is  described  in  a  lease 
as  **  land  lying  along  the  American  fork, 
bounded  by  said  fork,  and  running  down 
to  land  owned  by  Mark  Stewart;  thence 
easterly  and  north-easterly  along  a  slough 
to  the  north  of  A  street,  and  following  the 
bank  of  said  slough  around  where  the 
high  land  slopes  to  said  American  fork,'* 
etc.,  the  true  construction  of  this  descrip- 
tion fixes  the  boundary  on  the  slough,  and 
the  words  "  around  where  the  high  land 
slopes,**  if  they  have  any  meaning  at  all, 
can  only  be  applied  to  the  bank  or  high 
ground  adjoining  the  slough.  De  RtUte  v. 
Muldraw,  16  Cal.  514. 

39.  In  ejectment  on  a  patent,  defendant 
introduced  a  witness  who  stated  that  he 
knew  where  the  defendant  resided;  that 
he  knew  where  Dry  creek  was,  and  where 
it  entered  Bear  river;  that  he  knew  no 
other  Dry  creek  than  the  one  named,  and 
did  not  think  there  was  any  other  creek 
by  that  name  between  the  foot-hills  and 
Bear  river.  He  was  then  requested  to 
state,  if  he  knew,  whether  the  lands  occu- 
pied by  the  defendant  for  the  last  two 
years  or  more,  or  any  part  thereof,  lay  be- 
low Dry  creek  and  Bear  river,  the  counsel 
declaring  the  object  of  the  inquiry  to  be 
to  show  that  the  lands  were  not  within  the 
calls  of  the  patent  or  grant  To  this  in- 
quiry objection  was  made  and  sustained, 
on  the  ground  that  it  did  not  relate  to  the 
starting  point  or  monument  named  in  the 
patent ;  the  court  offering  at  the  time  to 
allow  the  witness  to  be  asked  whether  the 
lands  were  situated  below  the  oak  tree 
marked  at  the  commencement  or  first  mon- 
ument of  the  patent :  held,  that  the  court 
below  did  not  err  in  ruling  out  the  testi- 
mony, because  the  question  put  to  the  wit- 
ness did  not,  as  it  should  have  done, — limit 
the  inquiry  to  that  Dry  creek  at  the  junc- 
tion of  which  the  marked  oak  tree  stood 
— it  appearing  from  a  map,  incorporated 
into  the  patent,  that  there  were  two  streams 
emptying  into  Bear  river,  within  the  calls 
of  the  patent,  each  of  which  was  termed 
Dry  creek,  and  that  below  one  of  them, 


and  above  the  other,  the  premises  in  con- 
troversy were  situated ;  and  it  further  ap- 
pearing that  the  description  in  the  patent 
commenced  at  an  oak  tree  marked  with  an 
(x)  and  certain  figures  and  letters,  at  the 
junction  of  Dry  creek  and  Bear  river,  and 
the  map  designated  the  position  of  the  tree 
— the  starting  point — at  the  mouth  of  the 
lower  Dry  creek.  Mottv.  Smith,  16  Cal. 
558. 

40.  From  the  description  in  the  patent, 
and  from  the  map,  the  position  of  this 
starting  point  was  fixed  beyond  doubt ; 
and,  as  the  witness  stated  he  knew  only  of 
one  Dry  creek,  the  inquiry  made  of  him 
and  ruled  out  would  only  tend  to  mislead 
and  confuse  the  jury,  unless  that  inquiry 
were  limited  to  the  Dry  creek  at  the  junc- 
tion of  which  the  marked  tree  stood ;  and 
the  ruling  of  the  court  did  not  tend  to  ex- 
clude legitimate  proof  that  the  premises 
lay  below  the  creek  which  the  patent  des- 
ignated, but  to  require  it  to  be  directed  to 
such  creek,  and  not  to  the  other  creek  of 
the  same  name.     Ih, 

41.  The  fact  that  a  complaint  in  eject- 
ment^ in  addition  to  giving  a  description 
of  the  premises  by  metes  and  bounds, 
designates  them  as  one-half  of  a  certain 
preemption  claim  taken  up  by  Morris,  from 
whom  plaintiff  traced  title,  in  1850,  and 
sur\'eyed  by  the  county  surveyor,  and  re- 
corded in  conformity  with  the  statute,  does 
not  make  it  essential,  to  entitle  the  plaint- 
iffs to  a  recovery  as  against  the  defendant 
in  possession,  that  they  sdould  allege  in 
their  complaint  and  establish  on  the  trial 
such  facts  as  would  bring  them  within  the 
provisions  of  the  preemption  laws  of  the 
United  States,  or  of  the  possessory  act  of 
this  State.  The  designation  of  the  prop- 
erty as  a  part  of  a  preemption  claim  does 
not  preclude  the  claimants  from  relying 
upon  any  other  source  of  title  than  the 
United  States  or  the  State.  GoryeU  v. 
Cain,  16  Cal.  572. 

See  Desckiption. 
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MILL. 

1.  Where  the  plaintiffs  and  defendants 
entered  into  a  partnership,  by  the  terms  of 
which  the  plaintiffs  were  to  advance  a  sum 
of  money  and  material  for  a  saw  mill, 
which  they  did,  and  the  defendants  re- 
moved the  materials  furnished  by  plaint- 
iffs, and  appropriated  the  same,  including 
the  money,  to  their  own  use :  held,  that 
the  plaintifis  had  a  right  to  sue  therefor  at 
law,  and  for  damages  caused  by  defend- 
ants' violation  of  the  partnership  contract. 
Orosby  V.  McDermitt,  7  Cal.  148, 

2.  The  engine  and  boilers,  etc.,  used  in 
a  flour  mill,  being  permanently  fastened  to 
the  mill,  which  had  its  foundation  in  the 
ground :  held,  to  be  fixtures  covered  by  a 
mortgage  upon  the  premises,  though  put 
up  s^r  the  execution  of  the  mortgage, 
and  held  to  pass  to  the  purchaser  of  the 
mortgaged  premises  under  a  decree  of  fore- 
closure.    Sands  V.  Pfeiffer,  10  Cal.  265, 

3.  A  prior  appropriator  of  the  water  of 
a  stream  for  mill  purposes  is  entitled  to  it 
to  the  extent  appropriated,  and  for  those 
purposes,  to  the  exclusion  of  any  subse- 
quent appropriation  of  it  for  the  same  or 
any  other  purpose.  Ortman  y,  Dixon,  13 
Cal.  38. 

4.  No  distinction  can  be  drawn  between 
a  miU  owner  and  a  miner  as  to  their  rights 
in  appropriating  water.  Ortman  v.  Dixon, 
13  Cal.  39;  McDonald  v.  Bear  River 
and  Auburn  W.  ^  M.  Co.,  13  Cal.  236. 

5.  Where  a  party  takes  up  a  mill  seat 
on  public  agricultural  land,  erects  a  saw 
mill,  dwelling,  etc.,  and  appropriates  the 
water  of  the  stream  for  the  use  of  the  mill, 
he  may  use  the  water  for  a  grist  mill  erect- 
ed at  the  same  place  years  afterwards. 
Ih.  237. 

6.  A  steam  engine  and  boiler  fastened 
to  a  frame  of  timber,  bedded  in  the  ground 
of  a  quartz  ledge  sufficient  to  make  it 
level,  with  a  roof  or  shed  to  protect  the 
machinery,  and  used  for  the  purpose  of 
working  the  ledge,  are  so  annexed  to  the 
freehold  as  to  become  a  fixture.  Merritt 
V.  Judd,  14  Cal.  69. 

7.  Such  machinery,  when  applied  to 
quartz  leads,  is  a  trade  fixture,  removable 
by  the  tenant,  if  otherwise  removable ;  but 
this  removal  can  only  be  during  the  ten- 
ancy and  during  such  further  period  of 
possession  by  the  tenant  as  he  holds  the 


premises  under  a  right  still  to  consider 
himself  a  tenant,  and  not  during  the  time 
he  may  actually  hold  possession  after  his 
lease  has  expired.     Ih, 

8.  A  renewal  of  a  lease  terminates  the 
tenant's  right  to  remove  fixtures ;  so  with 
any  other  agreement  which  terminates 
possession  under  a  lease.     Ih.  72. 

9.  Although  a  lessor  of  land  cannot  in 
a  given  case  claim  the  fixtures,  it  is  other- 
wise of  a  mortgagee  of  the  lease.  Here 
the  question  is  between  the  grantor  and 
grantee,  and  the  latter  holds  all  fixtures, 
whether  for  trade  or  manufacture,  agricul- 
ture or  habitation.     IK  73. 

10.  A  general  deed  of  mortgage  or  of 
bargain  and  sale  passes  the  fixtures  as  part 
of  the  freehold.     Ih. 

11.  At  common  law,  a  bond  for  a  title 
is  in  efiect  a  mortgage.  The  legal  title 
remains  in  the  vendor,  and  an  equity  vests 
in  the  vendee  to  have  the  title  on  compli- 
ance with  the  conditions.  The  legal  title, 
as  also  the  equity,  goes  to  the  whole  estate 
and  includes  fixtures.  The  vendor  can 
bring  ejectment  on  breach  of  condition,  or 
foreclose.     Ih, 

See  Fixtures. 


MINES  AND  MINING. 

I.  In  general. 
II.  Mineral  Lands. 

1.  Rights  of  Miners. 

2.  Notice  of  Claim. 

III.  Mining  Rules. 

IV.  Taxation  on  Mines  and  Minen. 


I.  In  general. 

1.  Although  the  jurisdiction  of  mining 
claims  is  given  to  justices's  courts,  yet  fi* 
the  amount  in  controversy  is  above  two 
hundred  dollars,  the  district  court  has  ju- 
risdiction. No  statute  can  deprive  the  lat- 
ter court  of  the  jurisdiction  confirmed  and 
defined  by  the  constitution.  JTtob  v.  BiM, 
3  Cal.  224. 

2.  In  a  suit  brought  by  one  of  the  part- 
ners in  a  mining  company  against  the  OHn- 


MINES  AND  MINING. 


731 


In  generaL 


panj  to  recover  his  share,  which  had  been 
sold  for  an  alleged  nonpayment  of  an  as- 
sessment, and  also  to  recover  the  sum  of 
his  proportionate  share  of  the  gold  taken 
out  bj  the  said  company,  the  district  court 
had  jurisdiction.  Sckupler  v.  JSvans,  4 
CaL  212. 

3.  In  a  controversy  between  two  min- 
ing companies  it  was  competent  to  prove 
the  execution  of  certmn  receipts  for  water 
purchased  by  the  plaintiffs,  as  tending  to 
show  the  existence  of  the  company,  and 
that  it  had  actually  located  and  was  in  op- 
eration at  the  time  the  receipts  purport  to 
be  signed.  Zone  Star  Co.  v.  West  Point 
Co^  5  CaL  447. 

4.  Where  the  complaint  in  an  action  to 
recover  possession  of  a  mining  claim  in  a 
justice's  court,  contains  an  allegation  of 
injury  done  and  a  prayer  for  damages,  the 
latter  should  be  disregarded  or  stricken 
out,  and  the  plaintiff  be  allowed  to  try  his 
right  to  the  claim.     Van  Mten  v.  Jilson, 

6  Cal.  19. 

5.  Justices  of  the  peace  have  no  juris- 
diction in  actions  to  recover  damages  in  a 
sum  over  two  hundred  dollars  for  injury 
to  a  mining  claim,  or  for  its  detention. 
Van  Etten  v.  JiUan,  6  Cal.  19  ;  SmaU  v. 
Cfwiwij  6  CaL  449  ;  Freeman  v.  Powers, 

7  Cal.  105. 

6.  Where  a  mining  company,  not  incor- 
porated, forms  a  trading  copartnership  with 
an  individual  under  a  firm  name,  each 
member  of  the  mining  company  is  a  mem- 
ber of  the  firm.  £%ch  v.  Davisy  6  CaL 
163. 

7.  Where  one  of  the  mining  company 
acted  as  salesman  of  the  firm,  it  cannot  be 
pretended  that  he  was  a  dormant  partner 
whose  acts  would  not  bind  the  firm.     Ih, 

8.  In  an  action  for  a  mining  claim,  when 
the  defendants  asked  for  an  instruction  to 
the  jury  ^  that  if  the  plaintiff  had  aban- 
doned the  claim  and  did  not  intend  to  re- 
turn and  work  it  before  the  commence- 
ment of  the  suit,"  and  the  court  gave  the 
instruction  '^  subject  to  the  seventeenth  sec- 
tion of  the  statute  of  limitations :"  held, 
that  the  qualification  to  the  instruction  was 
error.     Davis  v.  Butler^  6  CaL  511. 

9.  A  bill  of  sale,  not  under  seal,*  is  in- 
sufficient to  convey  a  mining  claim.  Mc- 
Oarrony.  a  Connelly  7  CaL  153;  Oark 
V.  McElvyy  11  Cal.  160. 

*Tbe  sUtote  of  1800.  p.  175,  permits  bills  of  salot  of  min- 
ing daima  wlUiont  teal  to  pan  the  title. 


10.  The  removal  of  gold  from  a  min- 
ing claim  is  emphatically  taking  away  the 
entire  substance  of  the  estate,  and  comes 
within  that  class  of  trespass  in  which  in- 
junctions are  now  universally  granted. 
Merced  Mining  Co.  v.  Fremont,  7  Cal. 
327. 

11.  Where  the  owner  of  a  mining 
claim  contracts  verbally  with  J.  for  the 
working  thereof,  and  agrees  to  pay  him  a 
certain  sum  out  of  the  proceeds  of  the 
mine,  and  J.  goes  into  possession  thereof, 
and  while  he  is  working  it  the  owner  sells 
it  to  a  third  party,  who  takes  notice  of  J.'s 
contract :  held,  that  his  claim  is  not  sub- 
ject or  liable  to  J.'s  contract  Jenkins  v. 
Redding,  8  Cal.  603. 

12.  The  interest  of  a  miner  in  his  min 
ing  claim  is  property,  and  not  having  beeq 
exempted  by  law,  m^  be  taken  on  exi- 
cution.     McKeon  v.  Ashee,  9  CaL  142. 

13.  Where  two  several  mining  compa- 
nies agree  upon  a  boundai*y  line  between 
the  claims  of  the  two  companies,  and  sub- 
sequently two  other  parties  purchase  ihe 
several  interests  of  the  two  companies, 
with  a  knowledge  of  the  boundary  line  so 
fixed,  both  parties  are  concluded  by  it, 
and  are  estopped  from  denying  the  line. 
McGee  v.  Stone,  9  CaL  606. 

14.  The  law  will  not  presume  an  aban- 
donment of  property  in  a  dam  and  ditch 
for  mining  purposes  from  the  lapse  of. 
time.  Partridge  v.  McKinney,  10  CaJ, 
183. 

15.  Parties  taking  possession  of  a  quartz 
lead  under  an  agreement  made  with  an- 
other party,  cannot  retain  possession  and 
refuse  compliance  with  their  agreement 
made  in  consideration  of  such  possession 
and  right  to  the  lead.  Hitchens  v.  NoU' 
gues,  11  Cal.  36. 

16.  Where  such  parties  conveyed  to  H. 
one-third  interest  in  the  lead,  by  deed 
purporting  to  convey  in  the  fee  simple  ab- 
solute, and  subsequentiy  acquired  another 
tide :  held,  that  such  subsequent  acquisi- 
tion of  title  inured  to  H.'s  benefit.     Ih. 

17.  Possession  of  one  partner  or  tenant 
in  common  of  a  mining  claim  is  the  pos- 
session of  all.  Waring  v.  Crow,  11  CaL 
371. 

18.  The  purchaser  of  a  mining  claim 
can  only  acquire  by  such  purchase  such 
right  or  title  as  his  vendor  luid  at  the  time 
of  the  sale.     Ih. 

19.  The  whole  course  of  legislation  and 
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judicial  decisions  in  this  State  since  its  or- 
ganization has  recognized  a  qualified  own- 
ership of  the  mines  in  private  individuals. 
State  of  California  v.  Moore j  12  Cal.  70. 

20.  In  an  action  of  trespass  for  enter- 
ing upon  the  mining  ground  of  plaintiff 
and  digging  the  same  up  and  converting 
the  gold-bearing  earth,  Uie  vendor  of  the 
plaintiff  is  a  competent  witness,  although 
a  part  of  the  purchase  money  is  still  due 
him.     Eowe  v.  Bradley,  12  Cal.  230. 

21.  The  mere  fact  that  the  judgment 
debtor  (against  whom  execution  had  is- 
sued) was  found  upon  the  mining  ground 
of  plaintiff,  did  not  justify  the  sheriff  who 
had  the  execution  in  going  on  the  ground 
and  digging  up  the  soil  and  taking  the 
gold  it  contained.     lb. 

22.  Work  done  outside  of  a  mining 
claim  with  intent  to  work  the  claim,  to  be 
considered  by  intendment  as  work  done  on 
■the  claim,  must  have  direct  relation  and 
be  in  reasonable  proximity  to  it.  Mc  Gfar- 
rity  V.  Bt/tngton,  12  Cal.  432. 

23.  A  bill  of  sale  of  a  mining  claim  is 
sufficiently  proven  when  the  handwriting 
of  the  subscribing  witness,  who  is  absent 
from  the  State,  and  the  execution  by  the 
vendor  are  proven.  Jachon  v.  Feather 
Ewer  Water  Co.y  14  Cal.  22. 

24.  A  steam  engine  and  boiler  fastened 
to  a  frame  of  timber,  bedded  in  the  ground 
of  a  quartz  ledge  sufficient  to  make  it  level, 
with  a  roof  or  shed  to  protect  the  ma- 
chinery, and  used  for  the  purpose  of  work- 
ing the  ledge,  are  so  annexed  to  the  free- 
hold as  to  become  a  fixture.  Merritt  v. 
Judd,  14  Cal.  54. 

25.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  oppo- 
site sides  of  the  same  hilL  Plaintiffs  were 
an  ordinary  joint  stock  company,  or  com- 
mon partnership,  and  claimed  by  purchase 
and  transfer  from  the  original  members  of 
the  company.  The  practice  of  the  com- 
pany was  to  issue  to  members  certificates 
of  stock,  and  those  certificates  constituted 
the  only  evidence  of  membership  recog- 
nized by  the  company,  transfers  being 
made  by  an  assignment  of  the  certificates, 
and  a  notice  thereof  in  the  books  of  the 
company.  On  the  trial,  these  certificates 
with  thi  assignments  were  read  in  evi- 
dence  by  plaintiffs  to  show  their  interest 
in  the  ground  and  their  right  to  maintain 
the  action,  defendants  objecting  to  them 
on  the  ground  of  irrelevancy,  and  that 


their  execution  was  not  proived:  held, 
that  the  certificates,  etc,  were  relevant  to 
show  possession  in  plaintiffs,  but  that  their 
execution  should  have  been  proven. 
Pennsylvania  Mining  Oo.  v.  OwenSy  15 
Cal.  136. 

26.  In  this  case  the  court  instructed  the 
jury :  1st,  that  if  they  found  plaintifi^  lo- 
cated their  claims  as  now  claimed  before 
the  location  of  defendants'  claim,  then 
they  should  find  for  plaintiffs ;  and  2nd, 
if  they  found  that  defendants  never  locat- 
ed any  daim  adjoining  plaintiffs'  claim, 
then  they  should  find  for  plainti£&  :  held, 
that  the  instructions  are  wrong,  as  violat- 
ing the  principle  that  plaintiff  must  recov- 
er on  the  strength  of  his  own  title ;  that 
defendants,  having  been  in  actual  posses- 
sion for  a  long  time,  were  not  required  to 
show  anything  beyond  it  until  a  prior  and 
paramount  right  was  shown  in  plaintifis ; 
that  it  was  not  essential  to  defendants' 
possession  to  show  that  they  had  ever  form- 
ally located  their  claim  in  accordance  with 
any  mining  regulations,  or  that  they  had 
or  claimed  any  other  mining  ground.    Ik 

27.  A  party  who  permits  himself  jto 
stand  on  the  books  of  a  water  omnpany, 
incorporated  under  the  statutes  of  this 
State,  as  a  stockholder,  and  holds  the  (^ 
fice  of  oecretaiy-to  which  no  person  bat 
a  stockholder  is  eligible — is  not  a  compe- 
tent witness  for  the  company  in  an  action 
against  it  for  overflowing  plaintifis'  mining 
claim.  He  is  liable  for  the  debts  of  the 
company,  and  therefore  interested.  Wolf 
V.  St,  Louis  Independent  Water  Co^  15 
Cal.  320. 

28.  Defendant  killed  deceased  while  in 
the  act  of  injuring  a  mining  daim.  On 
the  trial  defendant  offered  to  show  that  he 
was  the  owner,  and  in  the  lawful  posses- 
sion of  said  claim  at  the  time  of  the  kill- 
ing. The  court  refused  testimony  to  this 
point :  held,  that  defendant  had  a  right  to 
prove  his  ownership  of  the  claim  for  the 
purpose  of  showing  his  mental  condition, 
the  motives  which  prompted  his  action, 
and  determining  the  character  of  the  of- 
fense ;  that  the  ownership  was  part  of  the 
res  gestee,  and  should  have  been  admitted, 
subject  to  instructions  of  the  court  as  to 
its  legal  effect,  though  when  admitted  it 
may  not  have  amounted  to  a  justification. 
People  V.  Costello,  15  CaL  353. 
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29.  The  mineB  of  gold  and  silver  in  the 
public  lands  are  as  much  the  property  of 
the  State,  bj  virtae  of  her  sovereignty,  as 
are  similar  mines  in  the  hands  of  private 
proprietors.     Hicks  v.  BeU,  3  Cal.  227. 

30.  The  State,  therefore,  has  the  sole 
right  to  authorize  the  mines  to  be  worked, 
to  pass  laws  for  their  regulation,  to  license 
miners,  and  affix  such  terms  and  condi- 
tions as  she  may  deem  proper  to  the  free- 
dom of  their  use.    Ih. 

31.  The  act  of  April,  1852,  gives  per- 
mission to  all  persons  to  work  the  mines 
upon  public  land,  notwithstanding  they 
may  be  in  the  possession  and  enjoyment 
of  another  for  agricultural  purposes. 
Sioekes  v.  Barrett,  5  Cal.  39. 

32.  The  mines  of  gold  and  silver  in 
this  State  are  the  property  of  the  State, 
and  the  policy  of  her  administration  per- 
mits all  persons  to  work  for  these  metals. 
/6. 

33.  The  government  of  the  United 
States  will  issue  no  patent  to  a  preemp- 
tion claimant  upon  mineral  land  who 
claims  tiie  same  for  agricultural  purposes. 
MeClintock  v.  Bryden,  5  Cal.  99. 

34.  The  government  of  this  State  be- 
ing a  government  of  the  people,  has,  as 
far  as  its  action  has  been  determined,  mod- 
ified the  claim  to  the  precious  metals  by 
the  sovereign,  and  permitted  its  citizens 
and  others  to  use  the  public  lands  for  the 
purpose  of  extracting  the  most  valuable 
metals  from  their  soil.     Ih, 

35.  A  person  who  has  settled  for  agri- 
eoltaral  purposes  upon  any  of  the  mining 
lands  of  this  State  has  settled  upon  lands 
subject  to  the  rights  of  miners,  who  may 
proceed  in  good  faith  to  extract  any  valu- 
able metal  there  may  be  found  in  the  lands 
so  occupied  by  the  settler,  to  the  least  in- 
jury of  the  occupying  claimant.     Ih,  102. 

36.  Miners  have  a  right  to  dig  for  gold 
on  the  pnbUc  lands.  Irwin  v.  PhiUips,  5 
GaL  143. 

37.  The  miner  who  selects  a  piece  of 
ground  to  work  must  take  it  as  he  finds 
it,  sabject  to  prior  rights,  which  have  an 
equal  equity  on  account  of  an  equal  recog- 
nition from  the  sovereign  power.  Ih, 
147. 

38.  In  permitting  miners  to  go  upon 
public  lands  occupied  by  others,  it  has  le- 


galized what  would  otherwise  have  been  a 
trespass,  and  the  act  cannot  be  extended 
by  implication  to  a  class  of  cases  not  spe- 
cially provided  for.  Fitzgerald  v.  Urton, 
5  Cal.  309 ;  Burdge  v.  Underwood,  6  Cal. 
46;    Weimer  v.  Lawerg,  11  Cal  112. 

39.  Persons  settled  in  good  faith  upon 
lots  in  the  mining  towns,  and  carrying  on 
business,  should  be  reasonably  protected, 
and  not  left  to  a  fear  of  invasion  on  the 
specious  pretext  of  mining.  Fitzgerald  v. 
Urton,  5  Cal.  310. 

40.  Settlers  may  occupy  public  lands 
and  enclose  the  same  for  their  immediate 
benefit,  except  in  the  mining  regions,  else 
the  entire  gold  region  might  have  been 
enclosed  in  large  tracts  under  the  pretense 
of  agriculture  and  grazing.  Tartar  v. 
^^ng  Greek  W,  and  M,  Co,,  5  Cal.  398. 

41.  The  right  to  mine  for  the  precious 
metals  can  only  be  exercised  upon  public 
lands,  and  although  it  carries  with  it  the 
incidents  of  the  right,  such  as  the  use  of 
wood  and  water,  those  incidents  also  must 
be  of  the  public  domain.     Ih,  399. 

42.  The  fact  that  the  parties  in  posses- 
sion of  a  gold  mine  are  foreigners,  and 
have  not  obtained  h  license,  aifords  no 
apology  for  trespassers.  The  State  alone 
can  enforce  the  law  prohibiting  foreigners 
from  working  in  the  mines  without  a  li- 
cense.    Mitchell  V.  Hagood,  6  Cal.  148. 

43.  The  government  of  the  United 
States,  in  the  face  of  the  notorious  occu- 
pation of  the  public  lands  in  this  State  by 
her  citizens — ^that  upon  those  lands  they 
have  mined  for  gold,  constructed  canals, 
built  saw  mills,  cultivated  farms  and  prac>- 
ticed  every  mode  of  industry,  has  asserted 
no  right  of  ownership  to  any  of  the  min- 
eral lands  in  the  State.  Conger  v.  Weav^ 
er,  6  Cal.  556. 

44.  The  right,  like  digging  gold,  is  a 
franchise,  and  the  attending  circumstanc- 
es raise  the  presumption  of  a  grant  from 
the  sovereign  of  the  privilege,  and  every 
one  who  wishes  to  attain  it  has  license 
from  the  State  to  do  so ;  provided,  that 
the  prior  rights  of  others  are  not  infringed 
upon.     Ih,  558. 

45.  The  act  of  May  3d,  1852,  makes 
no  reservation  of  mineral  lands,  and  there 
is  no  prohibition  against  locating  school 
land  warrants  on  any  of  the  mineral  lands 
in  the  State.  Nims  v.  Johnson,  7  Cal. 
113. 

46.  The  current  and  spirit  of  the  legis- 
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lation  of  the  State  and  federal  government, 
taken  in  connection  with  the  history  and 
known  circumstances  of  the  country,  the 
conclusion  is  irresistible,  that  the  mines 
are  occupied  and  worked,  with  the  clear 
assent  and  encouragement  of  both  the  fed- 
eral and  State  goyemments.  Merced 
Mining  Go.  v.  Fremont,  7  CaL  326. 

47.  In  an  action  by  a  company  of  min- 
ers to  recover  possession  of  a  mining 
claim  and  damages  for  its  detention,  a  per- 
son who  was  a  member  of  the  company 
at  the  time  of  the  alleged  detention,  and 
who  prior  to  the  commencement  of  the 
salt,  in  consideration  of  unpaid  assess- 
ments, sold  his  interest  to  his  copartners 
in  the  claim,  without  warranty,  is  not  a 
competent  witness,  as  he  is  interested  in 
the  damages  sought  to  be  recovered. 
Packer  v.  IfecUon,  9  Cal.  571. 

48.  A  party  cannot,  under  pretense  of 
holding  land  in  exclusive  occupancy  as  a 
town  lot,  take  up  and  enclose  twelve 
acres  of  mineral  land,  in  a  mining  district, 
as  against  persons  who  subsequently  enter 
upon  the  land  in  good  faith  for  the  pur- 
pose of  digging  gold  therein,  and  who,  in 
such  operations,  do  no  injury  for  the  com- 
fortable use  of  the  premises  as  a  resi- 
dence, or  for  the  carrying  on  of  any  me- 
chanical or  commercial  business.  Martin 
V.  Browner,  11  Cal.  14. 

49.  In  an  action  of  ejectment  to  recover 
an  undivided  interest  in  a  mining  claim,  it 
is  not  necessary  to  make  parties  defend- 
ant in  such  action,  who  are  in  possession 
of  such  claim,  holding  other  un^vided  in- 
terests, and  who  claim  no  right  to  the  in- 
terest sued  for.  Waring  v.  OraWy  11  Cal. 
871. 

50.  Mining  claims  are  real  estate,  with- 
in the  code  defining  the  venue  of  civil 
actions.     Watts  v.  White,  13  Cal.  324. 

51.  Upon  questions  as  to  the  occupancy 
of  public  mineral  land,  it  seems  that  a 
transfer  of  the  occupant's  right  of  posses- 
sion may  as  well  be  by  simple  agrement 
as  by  deed,  the  vendee  taking  possession. 
Jttckson  V.  FecUher  River  and  GibsonviHe 

Water  Co.,  14  Cal.  22. 

52.  From  an  early  period  of  our  State's 
jurisprudence  we  have  regarded  claims  to 
public  mineral  lands  as  titles.  Merritt  v. 
Judd,  14  Cal.  64. 

53.  A  license  to  work  the  mines  im- 
plies a  permission  to  extract  and  remove 
the  mineral.     Such  license  from  an  indi- 


vidual owner  can  be  created  only  by  writr 
ing,  and  from  the  general  government  only 
by  act  of  Congress.  But  Congress  has 
adopted  no  specific  action  on  the  subject, 
and  has  left  that  matter  to  be  controlled  by 
its  previous  general  legislation  respecting 
the  public  domain.  The  supposed  license 
from  the  general  government,  consists  in 
its  simple  forbearance  Boggs  v.  Merced 
Mining  Co.,  14  Cal.  374. 

54.  If  the  forbearance  of  the  govern- 
ment were  entitled  to  any  consideration, 
as  a  legal  objection  to  the  assertion  of  the 
title  of  the  government,  it  could  only  be  so 
in  those  cases  where  it  has  been  acoom- 
panied  with  such  knowledge  on  its  part, 
of  the  woriring  of  the  mines  and  the  re- 
moval of  the  mineral,  as  to  have  induced 
investigation  and  action,  had  this  been  in- 
tended or  desired.  Such  knowledge  most 
be  affirmatively  shown  by  those  who  assert 
a  license  from  forbearance.    Ih,  375. 

55.  The  presumption  of  a  grant  from 
the  government  of  mines,  water  privileges 
and  the  like,  is  to  the  first  appropriatcor;  bat 
such  a  presumption  can  have  no  place  fw 
consideration  against  the  superior  proprie- 
tor. Boggs  v.  Merced  Mining  Oo^  14 
CaL  375 ;  Hewhaw  v.  Clark,  14  CaL  464 

56.  The  United  States,  like  any  other 
proprietor,  can  only  exercise  their  rights 
to  the  mineral  on  private  property,  in  sub- 
ordination to  such  rules  and  regulations  aB 
the  local  sovereign  may  prescribe.  Boggs 
V.  Merced  Mining  Co,,  14  CaL  376. 

57.  The  general  course  of  legislation  in 
this  State,  authorizes  the  inference  of  a 
license  from  her  to  the  miner  to  enter 
upon  lands  and  remove  the  gold,  so  fiu^  as 
the  State  has  any  right ;  but  this  license 
is  restricted  to  the  public  lands.     lb,  376. 

58.  The  possession  of  agricultural  land 
is  prima  facie  proof  of  title  against  a  tres- 
passer; but  where  it  is  shown  that  the 
party  goes  on  mineral  land  to  mine,  there 
is  no  presumption  that  he  is  a  trespass^ ; 
and  the  statutory  presumption  that  it  is 
public  land,  in  the  absence  of  proof  of 
title  in  the  person  claiming  it  as  agricul- 
tural land,  applies.  Burdge  v.  &rwtk,  14 
Cal.  383. 

59.  How  far  the  right  of  miners  to  go 
upon  public  mineral  lands  in  possession  of 
another,  for  the  purpose  of  mining,  must 
be  modified  to  secure  any  rights  of  such 
possessor,  reserved.    lb, 

60.  Neither  the  act  of  1858,  as  to  the 
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location  of  seminaiy  land,  nor  the  act  of 
Congress  donating  it,  allows  mineral  land 
to  be  located.     lb. 

61.  Miners  have  a  right  to  enter  upon 
public  mineral  land,  in  the  occnpancy  of 
others,  for  agricultural  purposes,  and  to 
use  the  land  and  water  for  the  extraction 
of  gold — the  use  being  reasonable,  neces- 
sarj  to  the  business  of  mining,  and  with 
just  regard  to  the  rights  of  agriculturist. 
And  this,  whether  the  land  is  inclosed,  or 
taken  up  under  the  possessory  act  Clark 
V.  Ihwalj  15  CaL  88. 

62.  The  right  so  to  enter  and  mine,  car- 
ries with  it  the  right  to  whatever  is  indis- 
pensable for  the  exercise  of  this  mining 
privilege — ^asthe  use  of  the  land,  and  such 
elements  of  the  freehold  or  inheritance  as 
water.     lb. 

63.  When  a  party  enters  upon  mineral 
land  for  the  purpose  of  mining,  he  cannot 
be  presumed  to  be  a  trespasser ;  for  if  the 
land  be  not  private  property,  he  has  the 
right  to  enter  upon  it  for  that  purpose ; 
and  until  it  be  shown  that  the  title  has 
passed  from  the  government,  the  statutory 
presumption  that  it  is  the  public  land,  ap- 
plies.    Smith  V.  2>oe,  15  CaL  105. 

64.  Mere  entry  and  possession  give  no 
right  to  the  exclusive  enjoyment  of  any 
given  quantity  of  public  mineral  lands  of 
the  State.    A 

65.  In  ejectment  for  mineral  lands, 
plaintiff  averred  possession  of  a  large  tract 
of  land,  including  the  mining  ground  in 
controversy,  and  that  he  occupied  the  land 
for  agricultural  and  mining  purposes,  with- 
out stating  that  any  use  was  made  of  the 
particular  portion  held  by  defendants. 
This  averment  of  possession,  and  also  the 
averment  of  ouster,  were  insufficiently  de- 
nied in  the  answer ;  but  the  answer  aver- 
red affirmatively,  that,  at  the  time  defend- 
ants entered  upon  the  ground  in  dispute,  it 
was  a  part  of  the  public  domain  of  tiie 
United  States,  contained  large  and  valua- 
ble deposits  of  gold,  that  they  entered 
upon  and  took  possession  of  it  for  mining 
purposes,  and  that  they  have  since  held 
and  used  it  for  such  purposes  only.  The 
court  below  gave  judgment  for  plaintiff  on 
the  pleadings :  held,  that  these  affirmative 
averments  of  defendants  being  proved, 
plaintiff  could  not  recover  without  showing 
such  an  actual  and  meritorious  possession 
and  occupancy  as  rendered  the  interfer- 
ence of  the  defendants  unjust  and  inequita- 


ble; that  he  could  not  recover  on  the 
pleadings,  because  the  character  of  his 
possession  did  not  appear,  the  complaint 
not  averring  that  this  particular  portion  of 
the  land  was  ever  used  by  plaintiff  for  any 
purpose  whatever.    lb. 

66.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has,  in  good  faith,  located  upon  public 
mineral  land  for  the  purpose  of  mining. 
lb. 

67.  As  a  general  rule,  the  public  miner- 
al lands  of  the  State  are  open  to  the  occu- 
pation of  every  person  who^  in  good  faith, 
chooses  to  enter  upon  them  for  the  pur- 
pose of  mining.     lb.  106. 

68.  But  this  rule  has  its  limitations,  to 
be  fixed  by  the  facts  of  each  particular 
case.  Certain  possessory  rights,  and  rights 
of  property  in  the  mining  region,  though 
not  founded  on  a  valid  legal  title,  will  be 
protected  against  the  miner — as  valuable 
permanent  improvements,  such  as  houses, 
orchards,  vineyards,  growing  crops,  etc 
lb;  GiUan  v.  Hutch%n9(m^  16  Cal.  155. 

69.  In  ejectment  for  an  interest  in  a 
mining  claim,  the  answer  being  a  general 
denial,  defendant  cannot  defeat  die  ac- 
tion by  showing  the  claim  to  be  partner- 
ship property.  Any  rights  defendant  may 
have  in  the  premises,  growing  out  of  the 
partnership,  must  be  asserted  in  equity, 
particularly  as  the  legal  title  in  this  case 
is  in  the  plaintiff.  Lowe  v.  Alexander^  15 
Cal.  802. 

70.  Where,  in  suit  for  a  mining  claim, 
plaintiff  in  his  complaint  states  the  par- 
ticular facts  constituting  his  title,  and  on 
that  title  seeks  a  recovery,  and  the  answer 
denies  such  title,  plaintiff  must  prove  his 
title  as  averred,  at  least  in  substance,  and 
he  cannot,  against  defendant's  objection, 
recover  on  another  and  different  title. 
And  where  plaintiffs  were  pennitted  to 
prove  and  recover  on  a  title  other  than 
the  one  so  set  up,  it  was  error  in  the 
court  below  to  refuse  a  new  trial,  the  mo- 
tion for  which  was  based  on  affidavit  of  de- 
fendant that  he  was  taken  by  surprise 
arising  out  of  the  frame  of  the  pleadings, 
and  that  he  could  have  rebutted  plaintiffs' 
case  but  for  this  surprise.  Eagan  v.  Delor 
ney^  16  Cal.  87. 

71.  The  act  of  April  25th,  1855,  for  the 
protection  of  growing  crops  and  improve- 
ments in  the  mining  districts  of  this  State, 
so  far  as  it  purports  to  give  a  right  of  en- 
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try  upoD  the  mineral  lands  of  this  State,  in 
cases  where  no  such  right  existed  anterior 
to  its  passage,  is  invalid.  GxHatiY,  Hutch- 
inson,  16  Cal.  155. 

72.  This  act  of  1855  seems  to  proceed 
upon  the  idea  of  an  absolute  and  uncon- 
ditional right  in  the  miner  to  enter  upon 
the  possessions  of  another  for  mining  pur- 
poses, and  the  intention  of  the  act  was  to 
limit  this  supposed  right,  and  not  to  give 
a  right  of  entry  in  cases  where  no  such 
right  previously  existed.  Miners  have  no 
such  absolute  and  unconditional  right. 
The  true  rule  is  laid  down  in  Smt^  v. 
Doe,  15  Cal.  100.  CfiUan  v.  Hutchinson, 
16  Cal.  155. 

78.  In  this  State,  although  the  larger 
portion  of  the  mineral  lands  belong  to 
the  United  States,  yet  defendant  cannot 
defeat  an  action  for  mining  claims,  water 
privileges  and  the  like,  by  showing  the 
paramount  title  of  the  government  Our 
courts,  in  determining  controversies  be- 
tween parties  thus  situated,  presume  a 
grant  from  the  government  to  the  first  ap- 
propriator.  The  presumption,  though  of 
no  avail  against  the  government,  is  held 
absolute  in  such  controversies.  Coryell  v. 
Gain,  16  Cal.  578. 

See  Land. 


1.  Rightt  of  Miners, 

74.  Where  plaintiff's  mining  claim  was 
overflowed  by  means  of  a  dam  erected  by 
the  defendants,  the  court  ordered  a  re- 
duction of  the  dam,  so  as  to  prevent  the 
overflow,  or  if  necessary  an  entire  abate- 
ment.    Ramsay  v.  Chandler,  8  Cal.  98. 

75.  The  obstruction  of  the  water  in  a 
ravine  is  common  injury  to  many  at  work 
upon  the  ravine,  who  had  by  the  necessary 
implication  of  the  laws  of  the  State  whidi 
relate  to  mines  and  miners,  a  species  of 
property  in  their  mining  grounds  which 
they  had  a  right  to  protect  by  peaceably 
abating  the  nuisance.  Stiles  v.  Laird,  5 
Cal.  122. 

76.  Rights  of  miners  are  to  be  protected 
in  the  possession  of  their  selected  locali- 
ties, and  the  rights  of  those  who  by  prior 
appropriation  have  taken  the  waters  from 
their  natural  beds,  and  by  costly  works  to 
supply  the  necessities  of  gold  diggers,  and 
without  which  the  most  important  intei^st 


in  the  mineral  region  would  remain  unde- 
veloped.    Irwin  V.  Phillips,  5  Cal.  146. 

77.  A  miner  has  no  right  to  dig  or 
work  within  the  enclosure  surrounding  a 
dwelling  house  and  other  im{trovements  of 
another.    Burdge  v.  Underwood,  6  Cal.  46. 

78.  A  prior  locator  of  a  mining  claim, 
on  the  bank  of  a  stream,  has  the  right  to 
the  use  of  the  bed  of  the  stream  for  the 
purpose  of  fluming  or  working  his  daim; 
and  any  subsequent  erection,  dam  or  em- 
bankment whidi  will  turn  the  water  back 
upon  such  claim,  or  hinder  it  from  being 
worked  with  flumes,  or  other  necessary 
means  or  appliances,  is  an  encroachment 
upon  the  rights  of  said  party,  and  he  is 
entitled  to  recover  the  damages  conse- 
quent on  such  obstructions.  Sims  v. 
Smith,  7  Cal.  149. 

79.  Under  existing  legislation,  the 
owner  of  a  mining  claim  has,  in  practical 
effect,  a  good  vested  title  to  the  property, 
and  should  be  so  treated  until  his  title  is 
divested,  by  the  exerdse  of  the  higher 
right  of  his  superior  proprietor.  His  right 
to  protect  the  property,  for  the  time  being, 
is  as  full  and  perfect  as  if  he  were  the  ten- 
ant for  years,  or  for  life,  of  his  superior 
proprietor.  As  his  lease  is  of  the  mine, 
he  is  entitled  to  all  the  remedies,  for  its 
protection,  that  he  could  claim  if  he  were 
the  owner,  against  all  the  world,  except 
the  true  owner.  Merced  Mining  Co.  v* 
Fremont,  7  Cal.  820. 

80.  A  writ  of  injunction  will  lie,  to  re- 
strain trespass,  in  entering  upon  a  mining 
claim,  and  removing  auriferous  qnarti 
from  it,  where  the  injury  threatens  to  be 
continuous  and  irreparable.  It  comports 
more  with  justice  to  both  parties  to  re- 
strain the  trespass  than  to  leave  the  plaint- 
iff to  his  remedy  at  law.     Ih.  822. 

81.  Where  the  plaintiff  sued  for  an  in- 
jury to  his  mining  daim,  by  the  breaking 
of  defendant's  canal,  which  was  oonstract- 
ed  prior  to  the  location  of  plaintiff's 
claim,  neither  party  claiming  ownership  of 
the  soil,  and  no  negligence  in  fact  being 
shown,  other  than  that  which  the  law 
would  presume  from  the  breaking  (^  the 
ditch :  held,  that  the  rights  of  the  parties 
were  acquired  at  the  dates  of  their  respec- 
tive locations,  and  the  rule  of  ^  coming  to 
a  nuisance  "  may  be  applied.  Tenney  v. 
Miners*  Ditch  Co.,  7  CaL  889. 

82.  There  is  no  doubt  that  ditch  owners 
would  be  responsible  for  wanton  injuries 
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or  grosd  negligence,  but  they  are  not  lii^ 
ble  for  a  mere  accidental  Injury,  where  no 
negligence  is  shown,  to  a  miner  locating 
along  the  line  subsequent  to  the  construc- 
tion of  the  ditch.    Ih.  340. 

83.  The  first  appropriator  of  water  for 
mining  purposes  is  entitled  to  have  the 
water  flow  without  material  interruption 
in  its  natural  channel.  Bear  River  and 
Avium  W,  and  M.  Co.  v.  J^ew  York  Miu' 
ing  Oo.,  8  Cal.  333. 

84.  Where  a  place  of  deposit  for  tail- 
ings is  necessary  for  the  working  of  a 
mine,  there  can  be  no  doubt  of  the  min- 
er's right  to  appropriate  such  ground  as 
may  be  necessary  for  this  purpose ;  pro- 
vided, he  does  not  interfere  with  preexist- 
ing rights.    Jones  v.  Jackson,  9  Cal.  244. 

85.  The  pay  dirt  and  tailings  of  a  min- 
er, which  are  the  productions  of  his  labor, 
are  bis  property.    lb, 

86.  If  a  miner  allows  his  tailings  to 
mingle  with  those  of  other  miners,  this 
woold  not  give  a  stranger  a  right  to  the 
mixed  mass;  and  where  tailings  are  al- 
lowed to  flow  upon  the  land  of  another,  he 
is  entitled  to  them.     lb.  245. 

87.  One  party  may  locate  ground  in 
the  mineral  districts  for  fiuming,  and  an- 
other party,  at  the  same  or  a  different 
time,  may  locate  the  same  ground  for 
mining  purposes ;  the  two  locations  being 
for  different  purposes  will  not  confict. 
OKeiffe  v.  Ounninghamy  9  Cal.  590. 

88.  A  party  may  take  up  a  claim  for 
mining  purposes  that  has  been  and  still  is 
used  as  a  place  of  deposit  for  tailings  by 
another,  and  his  mining  right  may  be  sub- 
ject to  this  prior  right  of  deposit ;  but  this 
claim  of  the  miner  will  not  be  subject  to 
those  who  come  after  him.     lb.  591. 

89.  Plaintiff  owned  certain  mining 
claims  and  quartz  leads  on  the  banks  of  a 
stream  above  the  mill  and  dam  of  defend- 
ant Defendant  commenced  raising  his 
danf  two  feet  higher.  Plaintiffs  brought 
suit  against  defendant,  alleging  that  the 
addition  of  two  feet  to  defendant's  dam 
was  a  nuisance,  and  would  back  the  water 
on  to  plaintiffs'  claims  and  thus  prevent 
them  from  working  them,  and  would  also 
destroy  their  water  privilege  for  a  quartz 
mill  which  they  intended  to  construct: 
held,  that  the  action  was  pi*emature,  and 
that  the  demurrer  to  the  complaint,  on  the 
ground  that  the  complaint  did  not  state 
&ct0  sufficient  to  constitute  a  cause  of  ac- 


tion, was  properly  sustained.     Harvey  v 
ChiUon,  11  Cal.  120. 

90.  In  an  action  for  injuries  to  a  min- 
ing claim,  a  claim  for  damages  to  the 
plaintiff  by  reason  of  the  breaking  away 
of  the  defendant's  dam  and  the  consequent 
washing  away  of  the  pay  dirt  of  the  plaint- 
iff, may  properly  be  joined  with  a  claim 
for  damages  in  the  preventing  plaintiff 
from  working  his  claim.  Fraler  v.  Sears 
Union  Water  Co.,  12  Cal.  558. 

91.  Miners  have  no  right  to  enter  upon 
private  land  and  subject  it  to  such  uses 
as  may  be  necessary  to  extract  the  prec- 
ious metals  which  it  contains.  Hejishaw  v. 
Clark,  14  Cal.  464. 

92.  Plaintiffs  owned  certain  mining 
claims  in  the  bed  or  channel  of  a  stream. 
Defendants  owned  claims  in  the  same 
stream  above  and  adjoining  the  claims  of 
plaintiffs,  defendants'  claim  being  located 
first.  Defendants  constructed  a  fiume, 
running  from  their  own  claims  to  and  up- 
on plaintiffs'  claims,  and  through  this  flume 
a  large  quantity  of  tailmgs  was  deposited 
on  plaintiffs'  claims,  to  their  great  damage. 
The  flume  was  constructed  for  the  pur- 
pose of  working  defendants'  claims ;  was 
proper  and  necessary  for  that  purpose, 
and  the  deposit  of  tailings  was  occasioned 
by  the  ordinary  working  of  the  claims. 
The  court  instructed  the  jury,  that  the 
person  first  locating  a  claim  in  the  bed  of 
a  stream  is  entitled  to  the  channel  below 
as  an  outlet,  and  that  when  such  outlet, 
from  the  usual  mining  operations  above, 
becomes  obstructed,  he  may  open  the  same; 
and  if  he  can  do  so  by  no  other  means, 
may  construct  a  flume  down  the  channel 
as  far  as  necessary,  and  as  far  as  it  can 
be  constructed  without  considerable  dam- 
age to  claims  subsequently  located :  held, 
that  the  instruction  was  wrong ;  that  the 
defendants  were  not  entitled,  as  matter  of 
strict  legal  right,  to  an  easement  upon 
plaintiffs'  claims  for  the  purposes  men- 
tioned ;  that  the  doctrine  that,  under  cer- 
tain circumstances,  one  person  way  have 
a  right  of  way  by  necessity  over  the  land 
of  another,  does  not  apply  to  this  case ; 
and  further,  that  this  court  does  not  rec- 
ognize the  doctrine  that  one  person  can  go 
on  the  land  of  another  and  erect  thereon 
buildings  or  other  structures;  and  that 
mining  claims  stand  on  the  same  footing 
in  this  respect  as  other  property ;  that  if 
the  actd  of  defendants  were  authorized  by 
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any  local  custom  or  regulation,  its  exist* 
ence  should  have  been  averred  and  proved. 
Emxmd  v.  Chew,  15  Cal.  142. 

93.  Each  person  minings  in  the  8«Die 
stream  is  entitled  to  use,  in  a  proper  and 
reasonable  manner,  both  the  channel  of 
the  stream  and  the  water  flowing  therein. 
Where,  from  the  situation  of  different 
claims,  the  working  of  some  will  necessa- 
rily result  in  injury  to  others,  if  the  inju- 
ry be  the  natural  and  necessary  conse- 
quence of  the  exercise  of  this  right,  it 
will  be  damnum  absque  injuria,  and  will 
furnish  no  cause  of  action  to  the  party  in- 
jured. The  reasonableness  in  the  use  is 
a  question  for  the  jury,  to  be  determined 
by  them  upon  the  facts  and  circumstances 
of  each  particular  case.    Ih, 


2.  Notice  of  Cfiaim. 

94.  A  misdescription  in  the  notice  of 
the  claimant  to  a  quartz  lead,  posted  up 
near  the  premises,  in  pursuance  of  the  re- 
quirement of  the  mining  laws  in  the  dis- 
trict in  which  the  lead  is  situated,  and 
where  the  lead  is  underground  and  unde- 
veloped, will  not  vitiate  the  claim.  Joku' 
son  V.  Farh,  10  Cal.  448. 

95.  The  question  as  to  the  necessity  of 
recording  mining  claims,  reserved.  Part' 
ridge  v.  McKinney,  13  Cal.  159. 

96.  A  copy  of  a  notice  posted  on  a 
mining  claim  to  show  its  extent  is  not  ad- 
missible in  evidence,  if  the  notice  itself  be 
attainable.  Such  evidence  is  secondary, 
and  is  admissible  only  upon  the  terms 
which  control  its  introduction  in  other  cas- 
es.    Lotnbardo  v.  Ferguson^  15  Cal.  373. 


m.  Mining  Rules. 

97.  Actual  possession  of  a  portion  of  a 
mining  claim,  according  to  the  custom  of 
miners,  in  a  given  locality  in  the  Yuba 
river,  extends  by  constinction  to  the  limits 
of  the  claim  held  in  accordance  with  such 
customs.     Hicks  v.  Bellj  3  Cal.  224. 

98.  The  code  permits  evidence  of  the 
customs  established  in  mining  claims, 
which  implies  a  permission  on  the  part  of 
the  State  to  the  miner  to  seek  wherever 
he  choose  in  the  mines  for  the  precious 


metals,  and  extends  to  him  whatever  right 
the  State  might  tfave  to  the  mineral  when 
found.     McGUntockr.  Brgden^  5  CaL  100. 

99.  Mining  laws,  when  introduced  in 
evidence^  are  to  be  construed  by  the  court, 
and  the  question  whether  by  virtue  of  such 
laws  a  forfeiture  had  accrued  is  a  question 
of  law,  and  cannot,  therefore,  be  properij 
submitted  to  a  jury.  Fairbanks  v.  Wood- 
house^  6  Cal.  435. 

100.  In  absence  of  mining  r^ulations, 
the  fact  that  a  party  has  located  a  daim 
bounded  by  another  raises  no  implication 
that  the  last  located  claim  corresponds  in 
size,  or  in  the  direction  of  its  lines,  with 
the  former.  Live  Yankee  Co.  v.  Oregon 
Co.,  7  Cal.  42. 

101.  Where  the  reguladons  of  a  mining 
locality  require  that  every  claim  shall  be 
worked  two  days  in  every  ten :  held,  that 
the  efforts  of  the  owners  of  a  daim  to  pro- 
cure machinery  for  working  the  claim  are 
by  fair  intendment  to  be  considered  as 
work  done  on  the  daim.  Facker  v.  Ifea^ 
ton,  9  Cal.  570. 

102.  Where  a  party's  rights  to  a  mining 
claim  are  fixed  by  the  rules  of  property, 
which  are  a  part  of  the  general  law  of  the 
land,  they  cannot  be  divested  by  any  mere 
neighborhood  custom  or  regulation.  War' 
ing  V.  Ootr,  11  Cal.  372. 

103.  Where  the  original  records  of 
mining  claims  of  a  certain  district  have 
been  destroyed  by  fire,  and  the  miners,  by 
a  resolution  subsequently  passed,  required 
the  claims  to  be  recorded  anew  in  a  new 
book,  such  book  may  be  admitted  as  evi- 
dence in  the  trial  of  an  ejectment  case  for 
a  mining  dium,  to  show  that  the  rules  of 
vidnage  had  been  complied  with.  Me^ 
Garrity  v.  Byington,  12  Cal.  430. 

104  The  right  to  a  mining  daim  vests 
by  the  taking  according  with  local  rules, 
and  in  the  absence  of  any  custom  or  local 
regulation,  the  right  of  property  onoe  at- 
tached in  a  mining  claim  does  not  depend 
upon  mere  diligence  in  working  such  daim. 
McGarrity  v.  Bgington,  12  Cal.  431 ; 
Dutch  Flat  Mining  Oo.  v.  Mooney,  12  ObL 
535. 

105.  The  failure  to  comply  with  any 
one  mining  regulation  is  not  a  forfeiture 
of  title.  It  would  be  enough  to  hdd  the 
forfeiture  as  a  result  of  noncompliance 
with  such  of  them  as  make  a  noncompli- 
ance a  cause  of  forfeiture.  McGarrity  r. 
Bgington,  12  CaL  431. 
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106.  In  an  action  of  ejectment  to  re- 
ooTer  mining  claims,  an  answer  to  the 
complaint  which  avers  '^  that  any  rights  that 
plaintiffs  may  have  ever  had  to  the  posses- 
sioDy  etc,  they  forfeited  by  a  noncompli- 
ance with  the  rules,  customs  and  regnla- 
tioDs  of  the  miners  of  the  diggings  em- 
bracing the  claim  in  dispute  prior  to  the 
defendant's  entry,  is  insufficient  in  not  set- 
ting forth  the  rules,  customs,  etc.  Dutch 
Flat  Water  Co.  v.  Mooneyy  12  Cal.  534. 

107.  The  first  locator  of  a  quartz  lode 
is  not  confined  simply  to  the  solid  quartz 
actually  embodied  in  the  bed  rock,  but  is 
entitled  to  the  loose  quartz  rock  and  de- 
composed material  which  were  once  a  part 
of  the  lode,  and  are  now  detached,  so  far 
as  the  general  formation  of  the  ledge  can 
be  traced.  Brown  v.  '49  and  '56  Quartz 
Minxng  Co^  15  Cal.  160. 

108.  The  right  of  the  quartz  miner 
covnes  from  his  appropriation,  and  when- 
ever his  claim  is  defined  there  is  no  rea- 
wm  in  the  nature  of  things  why  the  appro- 
priation may  not  as  well  take  effect  upon 
quartz  in  a  decomposed  state  as  any  other 
sort,  or  why  the  condition  to  which  natural 
causes  may  have  reduced  the  rock  should 
give  character  to  the  title  of  the  locator. 
Ih.  160. 

109.  The  only  question  of  fact  in  this 
case  being,  whether  the  quartz  rock — 
parted  or  not  from  its  original  connection 
— ^was  a  portion  of  the  same  quartz  lode 
or  claim  taken  up  by  defendant,  it  was 
not  important  whether  the  rock  was  upon 
or  beneath  the  surface,  or  what  its  condi- 
tion, provided  it  were  a  part  of  such  lode 
or  clum.    Ih.  161. 

110.  In  cases  of  this  kind,  the  custom 
of  miners  is  entitled  to  great,  if  not  con- 
trolling weight    Ih. 

111.  Under  certain  circumstances,  proof 
of  the  custom  in  other  districts  may  be 
proper — ^at  least,  this  court  is  not  satisfied 
to  the  contrary.  But  in  this  case,  the  ad- 
mission of  such  testimony,  if  error,  was 
immaterial,  as  the  case  was  tried  by  the 
court,  and  the  judgment  placed  on  inde- 
pendent ground,  upon  which  it  can  stand. 
Ih. 

112.  In  suit  for  mining  claims,  the 
court  permitted  defendants  to  introduce  in 
evidence  the  mining  rules  of  the  district, 
though  adopted  after  the  rights  of  plaintiff 
had  attached :  held,  that  admitting  plaints 
ifii'  rights  could  not  be  affected  by  such 


rules,  still,  as  defendants  claim  under  them, 
they  were  competent  evidence  to  determ- 
ine the  nature  and  extent  of  defendants' 
claim — ^the  effect  of  such  rules  upon  pre- 
existing rights  being  sufficiently  guarded 
by  instructions  of  the  court.  Roach  v. 
Gray,  16  Cal.  384. 
See  Custom. 


IV.  Taxation  of  Mines  and  Miners. 

113.  The  State  can  levy  a  poll  tax  to 
such  extent  as  it  might  deem  expedient 
upon  aU  persons  engaged  in  mining  upon 
public  lands,  and  there  is  nothing  in  the 
constitution  of  the  United  States  which 
deprives  this  State  of  the  power  of  impos- 
ing it.     People  V.  Naglee^  1  Cal.  238. 

114.  Where  the  State  passed  a  law  tax- 
ing foreign  miners  until  such  time  as  Con- 
gress shall  by  law  assume  the  regulation 
of  the  mines,  it  is  not  contradictory  or  re- 
pugnant to  the  power  of  Congress.  Ih. 
240. 

115.  Aliens  cannot  be  said  to  have  any 
property  to  enjoy  in  the  mineral  public 
lands  by  which  the  constitution  of  the  State 
would  guarantee  them  against  taxation  for 
working  or  extracting  the  metals  there- 
from.   Ih.  252. 

116.  A  tax  upon  aliens  for  working  the 
public  lands  and  extracting  therefrom  the 
precious  metals  does  not  require  any  ex- 
action ;  the  alien  may  pay  or  not,  depend- 
ing upon  his  option  whether  he  will  or  will 
not  engage  in  mining  operations,  and  be- 
comes a  license  fee.    Ih.  253. 

117.  When  a  foreign  miner,  subject  to 
a  license  tax,  was  employed  by  one  of  a 
partnership  to  work  in  the  mines,  which 
were  the  partnership  property :  held,  that 
the  employer,  and  not  the  partnership,  was 
liable  fpr  the  tax.  Meyer  v.  Larkin^  3 
Cal.  405. 

118.  There  is  no  force  in  the  objection 
that  the  value  of  a  mining  claim  which  de- 
pends upon  the  amount  of  the  precious 
metals  it  contains,  must  necessarily  be  left 
to  conjecture.  The  universal  standard  of 
value  is  the  amount  of  money  which  can 
be  realized  by  a  sale  of  the  property,  and 
this  will  apply  as  well  to  mining  claims  as 
other  landis.  State  of  Calif  omia  v.  Moore, 
12  CaL  71. 

119.  The  Legislature  having  expressly 
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exempted  mining  claims  from  the  opera- 
tion of  the  revenue  act,  it  cannot  be  pre- 
sumed that  it  intended  indirectly  to  subject 
them  to  taxation  bj  levying  a  tax  on  the 
price  paid  for  them.  State  of  California 
V.  Moore,  12  Cal.  72;  Hart  v.  Plum,  14 
Cal.  154. 

120.  Money  invested  in  the  purchase 
and  opening  of  mining  claims,  is  not  with- 
in the  provisions  of  that  portion  of  the 
revenue  act  which  provides  for  the  levy  of 
a  tax  on  "  all  capital  loaned,  invested  or 
employed  in  any  trade,  commerce  or  busi- 
ness whatsoever,"  State  of  California  v. 
Moore,  12  Cal.  72. 

121.  The  interest  of  the  occupant  of  a 
mining  claim  is  property,  and  under  the 
constitution  it  is  in  the  power  of  the  legis- 
lature to  tax  such  property,  Staie  of  Gal- 
ifomia  v.  Moore,  12  Cal.  69 ;  liart  v. 
Plum,  14  Cal.  154. 

See  Taxation. 

See  Water  Courses. 


MISDEMEANOR. 

1.  The  supreme  court  has  no  appellate 
jurisdiction  in  cases  of  misdemeanor  or 
crimes  of  a  less  degree  than  felony,  and 
that  no  jurisdiction  can  be  conferred  by  the 
statute  in  these  cases.  People  v.  Apple- 
gate,  5  Cal.  296;  People  v.  Shear,  7  Cal. 
140  ;  People  v.  Vick,  7  Cal.  166 ;  People  v. 
Cornell^  16  Cal.  188. 

2.  On  an  indicimuut  for  an  assault  with 
intent  to  commit  murder,  defendant  plead 
guilty  to  an  assault  with  a  deadly  weapon 
with  intent  to  commit  bodily  injury,  and 
upon  this  plea  was  adjudged  to  pay  a  fine 
of  $1,200,  or  be  imprisoned  in  the  county 
jail.  Defendant  appeals:  held,  that  the 
supreme  court  has  no  jurisdiction  of  the 
appeal,  the  offense  for  which  defendant 
was  punished  being  a  misdemeanor  only, 
and  not  a  felony.  People  v.  ComeUy  16 
CaL  188. 

See  Crimes  and  Criminal  Law. 


MISJOINDER. 

1.  Misjoinder  of  parties  can  be  correct- 
ed by  amendment  under  the  code.  Heath 
V.  Lent,  1  Cal.  142. 

2.  It  seems  that  in  law  as  in  equity,  Ihe 
court  may  add  to  and  strike  out  parties, 
and  render  a  judgment  against  some  de- 
fendants and  in  favor  of  others.  Rowe  v. 
Chandler,  1  Cal.  172. 

3.  A  defendant  may  demur  if  there  is  a 
misjoinder,  for  the  words  ^  defects  oif  par- 
ties "  in  the  code  mean  a  defect  in  the  com- 
plaint by  reason  of  having  either  too  many 
or  too  few  parties.     Ih,  174. 

4.  If  there  is  a  misjoinder  of  parties, 
the  objection  should  be  taken  by  answer 
or  demurrer,  or  it  is  waived.  Rowe  v. 
Chandler,  1  Cal.  175 ;  Warner  v.  Wilson, 
4  Cal.  313  ;  Jacks  v.  Cooke,  6  Cal.  164; 
MoU  V.  Smith,  16  Cal.  557. 

5.  Where  four  persons  were  sued  as  co- 
defendants  on  a  joint  contract,  and  the 
plaintiffs  adduced  no  evidence  to  establish 
the  joint  liability  of  all,  and  a  motion  for 
a  nonsuit  was  made  on  this  ground  but 
refused  by  the  court,  and  ju<^pient  was 
rendered  against  all  the  defendants  jointly : 
held,  that  the  judgment  was  erroneous,  and 
that  the  plaintiffs  might  have  discontinued 
the  suit  as  against  those  not  shown  to  be 
liable,  and  have  proceeded  to  judgment 
against  those  whose  liability  was  estab- 
lished, upon  such  terms  and  conditions  as 
should  appear  to  be  just.  Acquittal  v. 
Crowell,  1  Cal.  192. 

6.  Where  it  is  clear  that  two  or  more 
defendants  are  not  jointly  liable,  a  joint 
judgment  against  both  cannot  be  sustained, 
although  each  may  be  severally  liable :  so 
held,  in  an  action  by  a  lessor  against  two 
subtenants  of  his  leasee,  when  it  appeared 
that  the  subtenants  did  not  occupy  any 
portion  of  the  premises  jointly.  Pierce  v. 
Mintum,  1  CaL  472. 

7.  The  misjoinder  of  two  persons  as 
codefendants  who  have  no  joint  interest  io 
the  subject  matter  of  the  suit  and  are 
under  no  joint  liability,  will,  unless  the 
mistake  be  corrected  in  the  court  below,  be 
enx)r.     Sterling  v.  Hanson,  1  CaL  480. 

8.  A  defendant  cannot  object  to  the 
misjoinder  of  a  plaintiff,  and  after  forcing 
him  to  be  omitted  in  the  amendment  ob- 
ject to  the  nonjoinder.  Powell  v.  Ross,  4 
Cal.  198. 
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9.  The  objection  to  the  misjoinder  of  a 
defendant  must  be  taken  in  the  court  be- 
low ;  it  cannot  be  taken  in  the  appellate 
court  for  the  first  time.  Sands  v.  jyeiff'er, 
10  Cal.  265. 

10.  Where  T.  &  C.  executed  a  joint 
lease  to  L.  of  certain  premises,  and  it  was 
Apedfied  in  the  lease  that  twenty  dollars 
rent  should  be  paid  to  T.  and  twenty  dol- 
lars to  C.y  and  on  breach  of  the  terms  of 
the  lease  on  the  part  of  the  lessee,  T.  and 
C.^  the  lessors,  brought  a  joint  suit  to  re- 
cover restitution  of  the  premises  and  dam- 
ages for  their  detention :  held,  that  there 
was  no  misjoinder  of  parties  plaintifi; 
IVeai  V.  Liddell,  10  CaL  303. 

11.  A  question  of  misjoinder  or  want  of 
common  interest  in  the  subject  of  the  suit 
should,  if  it  appeared  by  the  plaintiflTs  ev- 
idence, have  been  taken  by  motion  for  non- 
suit, or  upon  instructions.  McDonald  v. 
Bear  River  and  Auburn  W.  and  M.  Co^ 
13  CaL  238. 

See  Actions,  Joinder  of,  Misjoin- 
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MISSIONS. 


1.  It  seems  that  in  the  year  1833  the 
property  of  the  missions  in  California  was 
confiscated  by  the  government,  except  lim- 
ited portions  reserved  for  religious  pur- 
poses, and  that  in  carrjdng  into  execution 
this  law  of  confiscation,  the  ofiicers  of  the 
Mexican  government  took  possession  of 
ihe  lands  and  property  of  the  Mission  Do- 
lores, except  a  small  portion  reserved. 
SantiUan  v.  Afases,  I  Cal.  94. 

2.  According  to  all  the  Spanish  and 
Mexican  authorities,  the  missions  were 
political  establishments,  and  in  no  manner 
connected  with  the  church.  Nobili  v. 
Bedman,  6  Cal.  342. 

3.  The  mission  establishments  arose  di- 
rectly from  the  action  and  authority  of  the 
government  of  the  country ;  laws  and  reg- 
ulations were  made  for  them  by  its  legis- 
lative authority  without  referring,  to  or 
consulting  the  authority  of  the  church.   Ih, 

4.  Where  land  within  the  limits  of  the 
pueblo  of  San  Francisco,  and  also  within 
the  limits  of  the  old  mission,  was  granted 
to  an  individual  by  the  governor  and  de- 
partmental assembly  in  1839-40,  before 
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the  **  mission  "  had  been  entirely  secular- 
ized, it  would  seem  to  have  been,  at  the 
date  of  the  grant,  exempt  from  the  exer- 
cise of  pueblo  rights  over  it,  and  must  be 
grantable,  just  as  any  other  land  previous- 
ly occupied  by  the  mission  establishments, 
but  not  exclusively  dedicated  to  pious 
uses.  Broitm  v.  (Xty  of  San  Francisco, 
16  Cal.  457. 
See  Alcalde,  Grant,  Land,  Pueblo. 


MISTAKE. 

1.  Courts  of  equity  will  set  aside  awards 
for  fraud,  mistake  or  accident.  An  award 
may  be  set  aside  for  a  mistake  of  law 
when  it  appears  on  the  face  of  the  award. 
Muldrow  V.  Norris,  2  Cal.  77 ;  7)fson  v. 
Wells,  2  Cal.  130 ;  Peachy  v.  Bttchie,  4 
Cal.  207. 

2.  Where,  in  the  settlement  of  a  part- 
nership, a  mistake  occurs,  and  both  parties 
were  ignorant,  or  had  equal  knowledge  of, 
or  equal  opportunities  of  knowing  the  mis- 
take, and  thero  had  been  no  fraud  or  con- 
cealment,  equity  will  not  correct  the  mis- 
take.    BeU  V.  ifehen,  2  Cal.  159. 

3.  Delivery  to  a  wrong  person  by  mis- 
take or  by  gross  imposition,  will  not  dis- 
charge his  responsibility  to  the  owner  for 
the  value  of  the  goods.  Adams  v.  Blank' 
enstein,  2  Cal.  418. 

4.  No  alteration  or  erasure  will  defeat 
the  recovery  upon  a  bond,  when  the  same 
was  made  to  correct  a  mistake,  unless  it 
materially  affects  the  rights  or  condition 
of  the  obligor,  or  is  the  result  of  a  fraud- 
ulent intent  to  efiTect  the  same  object. 
Turner  v.  BiUagram,  2  Cal.  522. 

5.  If  money  be  paid  by  mistake  of  law 
and  not  of  fact,  the  court  cannot  relieve 
the  party.  Smi^  v.  McDougal,  2  Cal.  587. 

6.  A  slight  error  in  the  title  of  a  cause, 
where  there  is  no  prior  suit  pending  be- 
tween the  same  parties,  will  not  invalidate 
a  notice.     MiUs  v.  Bunlap,  3  Cal.  96. 

7.  Where  the  summons  was  headed 
with  the  words  "  district  court,"  but  was 
issued  out  of  the  county  court,  under  the 
county  court  seal,  and  tested  by  the  judge 
of  the  county  court,  it  was  held  good  as  a 
writ  of  the  county  court  Crane  v.  Bran" 
nan,  3  Cal.  195. 

8.  Where,  in  a  contract,  a  mistake  occa- 
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sions  loss,  it  must  be  suffered  hj  him  who 
made  it.  Burgoyne  y.  MicUUetan,  4  CaL 
66 ;  Mc  Gee  v.  Stone^  9  Cal.  607. 

9.  A  mistake  bj  the  omission  of  the 
words  ''  to  pay  to  *'  will  not  invalidate  the 
obligation  of  an  appeal  bond.  BilUng$  v. 
Roadhouse^  5  CaL  71. 

10.  A  garnishee  should  be  allowed  to 
amend  his  answer  wherever  it  appears  that 
he  has  committed  a  mistake  or  fallen  into 
an  error  which  could  not  reasonably  have 
been  avoided.    Smith  v.  Broum,  5  Cal.  119. 

11.  A  mere  clerical  error  in  the  judg- 
ment, not  affecting  the  appellant,  can  be 
corrected,  and  is  not  ground  for  reversal. 
Anderson  v.  Parker,  6  Cal.  201. 

12.  Mistake  as  well  as  fraud,  in  any 
representation  of  fact  material  to  the  con- 
tract, furnishes  a  sufficient  ground  to  set 
it  aside,  and  declare  it  a  nullity.  Aharez 
V.  Brannan,  7  Cal.  510.. 

13.  A  mi9take  in  the  date  of  the  judg- 
ment)  as  stated  in  the  notice  of  the  appeal, 
which  is  served  on  respondent,  was  not 
material,  and  the  notice  is  sufficient 
Sherman  v.  Rotberg,  9  Cal.  18. 

14.  A  mistaken  advice  of  counsel  to  his 
client  not  to  prepare  for  trial,  is  no  ground 
for  a  continuance.  Musgrave  v.  Perkins^ 
9  Cal.  212. 

15..  Accounts  stated  may  be  opened  and 
the  whole  account  taken  de  novo  for  gross 
mistake  in  some  cases.  Branger  v.  Chev- 
alier, 9  Cal.  361. 

16.  The  mistake  of  counsel  as  to  the 
competency  of  a  witness,  is  no  ground  for 
granting  a  new  trial.  Packer  v.  Beaton, 
9  Cal.  571. 

17.  Where  one  of  two  innocent  parties 
must  suffer,  he  who  committed  the  mis- 
take must  bear  the  loss.  McGee  v.  Stone, 
9  Cal.  607. 

18.  Where  a  notary  did  not  faithfuUy 
perform  his  duty,  in  taking  an  acknowl- 
edgment, but  was  guilty  of  gross  and 
culpable  negligence,  by  a  mistake  made 
thereiiDi,  he  is  responsible  to  the  party  in- 
jured for  the  damages  resulting  from  this 
negligence.  Fogarty  v.  Finlag,  10  CaL  245. 

19.  To  a  complaint  verified  the  defend- 
ant filed  a  copy  of  the  original  verified 
answer  by  mistake;  parties  took  deposi- 
tions under  the  pleading,  and  subsequent- 
ly went  to  trial;  after  the  close  of  the 
plaintiff's  evidence,  his  counsel  then  for 
the  first  time  brought  the  mistake  to  the 
notice  of  the  court,  by  moving  for  judg- 


ment by  default,  whidi  motion  the  oouri 
sustained,  and  refused  to  allow  defendant 
then  to  verify  his  answer :  held,  that  the 
court  erred,  and  should  have  allowed  the 
defendant  to  have  verified  his  answer. 
Arrington  v.  Tapper,  10  Cal.  464. 

20.  A  mistake  in  the  date  of  a  sheriff's 
return  may  be  corrected  at  any  time. 
Ritter  v.  ScanneU,  11  Cal.  249. 

21.  After  taking  an  acknowledgment, 
and  making  and  delivering  hb  return,  the 
functions  of  a  notary  cease,  and  he  is  dis- 
charged from  authority,  and  cannot  alter 
or  amend  his  certificate  where  there  n  a 
mistake.    Bours  v.  Zachariah,  1 1  Gal.  297. 

22.  The  omissions  of  the  words  '^be 
soldi"  in  a  judgment  of  foreclosure,  afier 
the  description  of  the  premises,  is  a  mere 
clerical  error,  which  will  not  affect  the 
judgment     Moore  y*  Semple,  11  CaL  361. 

23.  Equity  will  relieve  against  mis- 
take, as  well  as  fraud,  in  a  deed  or  con- 
tract in  writing,  and  parol  evidence  is  ad- 
missible to  show  the  mistake ;  but  where 
it  appears  upon  the  face  of  the  instrument 
itself,  courts  will  correct  the  mistake  with- 
out evidence  aliunde.  WagentHaat  v. 
WashXmm,  12  CaL  212. 

24.  A  judgment  will  not  be  set  aside  on 
the  application  of  a  creditor  of  the  judg- 
ment debtor,  upon  the  ground  that  the 
judgment  was  taken  for  more  than  was  act- 
ually due  upon  the  note,  when  it  appears 
that  a  mistake  of  a  few  cents  only  was 
made  in  calculating  the  interest  due  upon 
the  note.     Ziel  v.  Dukes,  12  Cal.  482. 

25.  A  slight  mistake  in  the  computa- 
tion of  interest,  the  date  being  given,  b 
no  evidence  of  fraud.  SeaiU9  v.  SeoU,  13 
Cal.  78. 

26.  The  authority  of  an  attorney,  who 
appears,  will  be  presumed,  and  his  action 
will  bind  the  party,  unless  in  cases  of  fraud 
or  insolvency  of  the  attorney.  Nor  will 
such  action  be  reviewed  on  the  ground  of 
mistake,  unless  the  mistake  be  unmixed 
with  any  fault  or  n^ligence  of  either  the 
party  or  his  attorney.  Holmes  v.  Rogers, 
13  Cal.  201. 

27.  There  is  no  error  in  permitttng  the 
mistake  in  the  recital  of  the  bond,  as  to 
the  amount  for  which  the  attachment  is- 
sued, to  be  explained  and  corrected  by 
parol  evidence.  Palmer  y,  Vance,  13  CaL 
556. 

28.  Where  judgment  IS  entered,  against 
'Uhe  defendants,"  some  of  whom  were 
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not  sued,  though  their  names  appeared 
88  defendants,  bj  a  mistake  of  the  clerk 
in  entitling  the  cause,  the  error  may 
be  corrected  in  the  supreme  court,  or  the 
court  below,  on  motion.  Browner  v. 
Dans,  15  CaL  11. 

29.  Warrants  drawn  bj  the  controller 
of  States  delivered  to  the  payees  thereof, 
and  bj  them  endorsed  in  blank,  were  pre- 
sented bj  the  holders  to  the  State  treas- 
urer, and  on  payment  were  delivered  to 
Mm.  They  were  afterwards  stolen  from 
the  office  of  the  treasurer.  The  warrants, 
on  their  face  indicating  a  just  and  legal 
daim  agunst  the  State,  came  into  the 
hands  of  the  defendants,  ignorant  that 
they  had  been  stolen.  Defendants  pre- 
sent them  to  the  treasurer,  and  in  lieu 
thereof  receive  State  bonds  payable  to 
bearer,  under  the  funding  act  of  1857,  and 
part  with  them.  The  State  sues  for  the 
bonds  or  their  value:  held,  that  the  action 
does  not  lie ;  that  defendants  having  re- 
ceived the  bonds  bona  fide,  and  without 
fraud,  for  warrants  apparently  good  against 
the  State,  are  not  liable  in  this  form  of 
action.  The  mere  reception  of  the  bonds, 
though  issued  by  mistake,  does  not  render 
defendants  liable.  State  of  CcUtfomia  v. 
Welle,  15  Cal.  343. 

30.  If  the  city  obtain  the  money  of 
another  by  mistake,  or  without  authority 
of  law,  it  is  her  duty  to  refund  it,  not  from 
any  contract  entered  into  by  her  upon  the 
subject,  but  from  the  general  obligation  to 
do  justice  which  binds  all  persons,  whether 
natural  or  artificial.  If  the  city  obtain 
other  poperty  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or  if  used 
by  her,  to  render  an  equivalent  to  the  true 
owner,  from  the  like  general  obligation. 
Oiijf  of  San  Francisco  v.  Argewtij  16  Cal. 
282. 

31.  February  26th,  1855,  Page,  Bacon 
&  Co.  were  indebted  to  plaintiff,  and  the 
debt  was  due.  That  firm  being  then  una- 
ble to  pay,  an  agreement  was  made  be- 
tween them  and  plaintiff,  dated  on  that 
day,  by  which  an  extension  was  to  be 
given  the  firm  of  two,  four,  six  and  eight 
months  from  date — ^the  debt  to  be  paid  in 
equal  installments.  In  consideration  of 
this  extension,  defendant  and  others  signed 
and  delivered  to  plaintiff  an  Instrument, 
dated  February  26th,  1855,  guaranteeing 
the  payment  by  P.,  B.  &  Co.  of  such  in- 
debtedness in  Uie  installments,  and  at  the 


different  times,  in  said  agreement  and  cer- 
tificate set  forth,  conditioned  to  be  void 
when  said  certificates  were  fully  paid.  In 
fact,  said  agreement  did  not  mention  cer- 
tificates. March  13th,  1856,  P.,  B.  &  Co. 
issued  to  plaintiff  certificates  for  his  in- 
debtedness in  installments,  at  two,  four, 
six  and  eight  months  from  that  date :  held, 
that  defendant  is  liable  on  his  guaranty, 
which  was  to  pay  at  the  times  men 
tioned  in  the  agreement;  that  plaintiff 
havmg  taken  certificates,  dated  March 
13th,  1856,  thereby  extended  the  time  of 
payment,  and  released  defendant,  who  was 
a  mere  surety.  Plaintiff  is  not  entitled  to 
relief  on  the  ground  of  mistake,  which  was 
of  law,  and  not  of  fiwt.  Gross  v,  Parrott, 
16  Cal.  145. 

32.  D.  and  M.  are  owners  each  of  one 
undivided  one-half  of  certain  real  estate. 
D.  executes  a  mortgage  to  plaintiffs  upon 
his  undivided  half,  which  was  recorded  on 
the  same  day.  Subsequently,  D.  and  M. 
conveyed  to  defendant  E.,  an  undivided 
one-third  of  the  entire  property — making 
D.,  M.  and  £.  each  owners  of  one  undi- 
vided one-third— -one-half  of  E.'8  interest 
being  subject  to  the  mortgage  to  plaintiffs. 
Plaintiffs  foreclose  —  making  D.  alone 
party — ^get  judgment  for  the  amount  due, 
and  a  decree  directing  a  sale  of  all  the  in- 
terest D.  had  at  date  of  mortgage.  At 
the  sale,  plaintiffs  become  the  purchasers 
for  the  fiiU  amount  of  their  judgment, 
costs,  etc,  and  in  due  time  receive  a  sher- 
iff's deed,  no  redemption  being  made. 
Meantime,  but  subsequent  to  the  decree, 
and  before  the  sheriff's  deed,  E.  purchases 
the  remaining  interest  of  D.  and  M. 
Plaintiffs  sue  for  the  sale  of  the  property 
— a  partition  being  impossible  without 
prejudice — and  for  an  account  from  the 
tenant  in  possession ;  and  ask  to  be  reim- 
bursed from  the  proceeds  of  the  sale  the 
one-third  of  the  amount  bid  by  them  at 
the  sale  under  their  decree  of  foreclosure, 
on  the  ground  that  the  decree  was  invalid 
as  to  the  one-sixth  interest  conveyed  to 
E. ;  and  that  plaintiffs  believed,  at  the 
time  of  their  bid,  they  were  acquinng  a 
title  to  all  the  interest  D.  had  at  the  date 
of  his  mortgage  to  them;  and  that  the 
sheriff  stated  such  interest  was  offered  for 
sale :  held,  that  plaintiff  cannot  be  reim- 
bursed in  the  amount  bid,  even  though 
they  acted  under  a  mistake  as  to  the  effect 
of  the  decree  and  sale  thereunder ;  that 
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their  mistake  was  one  of  law,  against 
which  courts  of  equity  seldom  relieve  in  an 
independent  action — ^the  weight  of  au- 
thority in  the  United  States  being  not  to 
relieve,  unless  the  mistake  be  accompa- 
nied with  special  circumstances,  such  as 
misrepresentation,  undue  influence,  or  mis- 
placed confidence.  Goodenow  v.  Ewer,  1 6 
Cal.  470. 

33.  Held,  also,  that  upon  proper  appli- 
cation in  the  original  foreclosure  suit,  the 
court  would  have  released  the  plaintiffs 
from  the  purchase,  set  the  sale  aside,  and 
opened  the  decree,  and  allowed  them  to 
file  a  supplemental  complaint,  bringing  in 
£.  and  others  interested,  as  parties.     Ih, 

34.  Courts  of  equity  are  ever  ready  to 
grant  relief  from  sales  made  upon  their 
decrees,  where  there  has  been  irregularity 
in  the  proceedings  rendering  the  title  de- 
fective, as  well  when  the  purchaser  or 
parties  interested  have  been  misled  by  a 
mistake  of  law  as  to  the  operation  of  the 
decree,  as  when  they  have  been  misled  by 
a  mistake  of  fact  as  to  the  condition  of  the 
property,  or  the  estate  sold,  provided  ap- 
plication be  made  to  them  in  the  suits  in 
which  such  decress  are  entered,  within  a 
reasonable  time,  and  the  relief  sought  will 
not  operate  to  the  prejudice  of  the  just 
rights  of  others.  Goodenow  y.  Ewer,  16 
Cal.  470;  Boggs  v.  Hargrove,  16  Cal. 
565. 

85.  The  nature  and  extent  of  the  relief 
in  such  cases,  are  matters  resting  very 
much  in  the  sound  discretion  of  the  court. 
As  a  general  rule,  the  purchaser  will  be 
relea««ed  and  a  resale  ordered,  or  such  new 
or  additional  proceedings  directed  as  may 
obviate  the  objections  arising  from  those 
originally  taken,  when  the  consequences  of 
the  mistake  are  such  that  it  would  be  in- 
equitable, either  to  the  purchaser  or  to  the 
parties,  to  allow  the  sale  to  stand.  But 
when  relief  is  sought  in  one  action  from  a 
j)urcha<ie  made  upon  a  mistake  of  law  as 
to  the  effect  of  a  decree  rendered  in  another 
action,  it  seems  that  the  ordinary  rules  as 
to  mistakes  of  law  should  apply,  and  from 
such,  courts  of  equity  seldom  relieve. 
Goodenow  v.  Ewer,  1 6  Cal.  470- 

36.  In  this  case  relief  cannot  be  grant- 
ed, as  no  special  circumstances  are  shown, 
and  no  excuse  offered  for  neglecting  to  ap- 
ply for  relief  in  the  original  foreclosure 
suit.  And  further,  this  action  is  not 
brought  directly  for  relief  from  the  sale, 


but  for  a  sale  of  the  property,  an  acooant 
as  incident  to  a  partition,  and  distribiition 
of  the  proceeds  among  the  owners,  ten- 
ants in  common  thereof;  and  D.,  the  mort- 
gagor, is  not  made  a  party.     Ih,  471. 

37.  Where  a  purchaser  at  a  sale  under 
a  decree,  in  a  foreclosure  suit,  directing 
the  sale  of  the  premises — ^which  decree 
was  void,  because  the  grantee  of  the  mort- 
gagor was  not  made  party — ^brought  suit 
against  the  mortgagees  to  recover  baek 
the  money  paid  them  on  his  bid:  held, 
that  the  action  does  not  lie — ^the  purchaser 
being  aware,  at  the  time  of  his  bid,  that 
the  mortgagor  had  sold  the  premises  be- 
fore the  institution  of  the  foreclosure  suit, 
and  there  being  no  fraud.  Goodenow  v. 
Ewer,  16  Cal.  471 ;  Boggs  v.  Jfargraee, 
16  Cal.  565. 

38.  The  purchaser  in  such  case  makes 
a  mistake  of  law  as  to  the  effect  of  the  de- 
cree when  the  grantee  of  the  mortgagor  is 
not  made  party  to  the  foreclosure  suit. 
From  such  mistake  no  relief  can  be  grant- 
ed in  an  action  at  law.  Goodenow  y. 
Ewer,  16  Cal.  471 ;  Boggt  v.  Hargrove, 
16  Cal.  565. 

39.  Plaintiff  must  seek  relief  from  the 
consequences  of  the  invalidity  of  the  de- 
cree, by  proceedings  in  the  foreclosure 
suit.  By  his  act  of  purchase  he  has  sub- 
mitted himself  to  the  jurisdiction  of  the 
court  in  that  suit,  as  to  all  matters  con- 
nected with  the  sale,  and  is  entitled  to  ap- 
ply for  such  relief  as  the  fact«  of  the  case 
may  justify.  Upon  his  application,  the 
court  may  direct  the  sale  to  be  set  aside 
and  the  satisfaction  to  be  canceled,  and 
authorizes  a  supplemental  bill,  for  a  resale 
of  the  premises,  to  be  filed  and  conducted 
in  the  names  of  the  complainants  in  that 
suit,  for  the  plaintiff's  benefit,  and  direct 
that  the  grantee  of  the  mortgagor,  and  any 
other  persons  interested  in  the  premises, 
be  brought  in  as  parties ;  or  it  may  make 
such  other  and  different  order  in  the  mat- 
ter as  will  protect  the  rights  of  all  parties, 
and  mete  out  exact  justice.  GoodHmow  v. 
Ewer,  16  Cal.  471. 

40.  Equity  will  not,  in  an  independent 
action,  relieve  from  mistakes  of  law,  anless 
accompanied  with  special  circamstances, 
such  as  misrepresentation,  undue  influence 
or  misplaced  confidence.     Ih. 
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MONEY  HAD  AND  RECEIVED. 

1.  In  an  action  for  money  had  and 
received  by  a  consignor,  the  amount  of 
goods  sold  on  credit  by  the  consignee, 
having  no  authority  so  to  sell,  can  be  re- 
covered ;  such  sale  must  be  taken  as  made 
for  cash,  and  to  the  vendor  belongs  the 
demand  created  by  the  sale  against  the 
vendee,  and  the  vendee  is  liable  to  the 
plaintiff  for  money  had  and  received. 
Johnson  V.  Totten,  3  Cal.  347. 

2.  A  count  in  a  complaint  for  money 
had  and  received,  which  does  not  allege  a 
demand,  is  bad.  Reina  v.  Oom,  6  Cal.  31. 

3.  If  parties  were  tenants  in  common, 
and  the  defendant  sold  chattels  held  in 
common  and  appropriated  the  proceeds  to 
his  own  use,  the  remedy  of  the  plaintiff  is 
in  trover,  or  by  an  action  for  money  had 
and  received;  and  an  action  for  goods, 
wares  and  merchandise  sold  and  delivered 
will  not  entitle  him  to  a  judgment.  Wil- 
liam* V.  Chadboumej  6  Cal.  561. 

4.  A  complaint  alleging  that  the  defend- 
ant collected  and  received  certain  money, 
as  the  agent  or  attorney  in  fact  of  the 
plaintiff,  and  had  embezzled  and  converted 
the  money  to  his  own  use,  and  praying 
that  he  be  adjudged  guilty  of  a  fraud  and 
for  judgment  and  execution  against  his 
person  and  property,  is  insufficient  in  this 
disjunctive  form  to  sustain  a  verdict  con- 
victing the  defendant  of  fraud.  Porter  v. 
Hermann^  8  Cal.  623. 

5.  Where  money  is  paid  upon  compul- 
sion, the  law  raises  an  obligation  to  refund, 
and  the  form  of  the  action  is  for  money 
had  and  received  to  the  plaintiffs'  use. 
The  words  ^had  and  received  to  the 
plaintiffs'  use,"  are  put  as  the  considera- 
tion upmi^whkh  to  support  the  assumpsit, 
on  the  part  of  the  defendant.  McMillan 
V.  RiehardM,  9  CaL  418. 

6.  Where  one  having  a  claim  to  collect 
agreed  with  another  to  take  his  claim 
against  the  common  debtor  and  treat  it  as 
his  own  in  any  suit  brought  for  the  debt, 
costs  and  expenses  to  be  shared  pro  rata, 
and  afterwards  prosecuted  both  claims  to 
judgment  in  his  own  name,  bought  the 
property  of  the  defendant  on  execution 
sale,  and  left  it  with  an  agent  for  sale,  he 
is  not  liable  to  an  action  for  money  had 
and  receivedi  or  in  indebitatus  assumpsit 
Hernck  v.  Hodges,  13  Cal.  433. 


7.  An  action  for  money  had  and  re- 
ceived to  the  use  of  plaintiff  lies  whenev- 
er the  defendant  has  in  his  hands  money 
of  plaintiff's,  which  in  equity  and  con- 
science he  has  no  right  to  retain ;  and  this, 
whether  there  be  or  not  any  contract  or 
privity  between  the  parties.  Kreutz  v. 
Livingston^  15  Cal.  347. 

8.  Defendants  were  the  holders  of  a 
mortgage,  executed  by  the  Yreka  Water 
Co.  and  B.  to  them,  to  secure  advances 
made  and  to  be  made,  by  themselves  and 
otherSy  to  said  company.  Plaintiff  had 
made  advances  to  the  company,  and  was 
one  of  the  persons  intended  to  be  secured 
by  the  mortgage,  though  not  a  party  there- 
to. Defendants  assign  the  mortgage,  re- 
ceive the  consideration  therefor,  but  re- 
fuse to  pay  any  portion  of  the  money  to 
plaintiff,  who  sues  for  money  had  and  re- 
ceived to  his  use:  held,  that  the  action 
lies;  that  defendants  are  in  possession  of 
money  which  in  equity  and  conscience 
they  are  bound  to  pay  over.     lb. 

9.  Held,  further,  that  defendants  occu- 
pied toward  plaintiff  the  position  of  trust- 
ees, and  that  the  money  sued  for  was  re- 
ceived in  that  character ;  that  it  is  of  no 
consequence  that  the  trust  was  created  by 
a  contract  to  which  plaintiff  was  not  a 
party,  as  he  subsequently  assented  to  it, 
and  defendants  cannot  now  repudiate  it 
and  retain  money  which  they  would  not 
otherwise  have  received.     Ih. 

10.  Taxes  not  properly  due  and  paid 
under  protest  may  be  recovered  back  by 
suit  against  the  tax  collector.  Fcdkner  v. 
Hunt,  1  Cal.  170. 

11.  In  this  case,  the  city  having  dis- 
charged the  street  assessments  by  receiv- 
ing in  payment  thereof  outstanding  war- 
rants, she  is  primarily  liable  to  plaintiff 
as  for  moneys  received  to  his  use, .  even 
on  the  theory  that  she  acted  simply  as  the 
agent  of  the  plaintiff  in  collecting  the  as- 
sessments. Argenti  v.  Citg  of  San  Fran* 
Cisco,  16  CaL  282. 

12.  The  city  would  not  be  liable  inde- 
pendent of  the  contract  made  by  her  ac- 
ceptance of  the  proposals  of  the  contract- 
or. A  municipal  corporation  can  only  act 
in  the  cases  and  in  the  mode  prescribed 
by  its  charter,  and  for  street  improve- 
ments of  a  local  nature,  express  contracts, 
authorized  by  ordinance,  are  necessary  to 
create  a  liability.  The  doctrine  of  liabil- 
ity, as  upon  implied  contracts,  has  no  ap- 
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plication  to  cases  of  this  character.     Ih, 

13.  That  doctrine  applies  to  cases  where 
money  or  other  property  of  a  party  is  re- 
ceived under  such  circumstances  that  the 
general  law,  independent  of  express  con- 
tract, imposes  upon  the  city  the  obligation 
to  do  justice  with  respect  to  the  same. 
Ih. 

14.  If  the  city  obtain  the  money  of  an- 
other by  mistake,  or  without  authority  of 
law,  it  is  her  duty  to  refund  it,  not  from 
any  contract  entered  into  by  her  upon  the 
subject,  but  from  the  general  obligation  to 
do  justice  which  binds  all  persons,  whether 
natural  or  artificial.  If  the  city  obtain 
other  property  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or  if  used 
by  her,  to  render  an  equivalent  to  the  true 
owner  from  the  like  general  obligation. 
Ih. 

15.  In  these  cases,  the  city  does  not 
make  any  promise,  but  the  law  implies 
one,  and  it  is  no  answer  to  a  claim  resting 
upon  such  implied  contract,  to  say  no  or- 
dinance has  been  passed,  or  that  the  lia- 
bility of  the  city  is  void  when  it  exceeds 
the  limitation  of  $50,000  prescribed  by 
the  charter.    Ih. 

1 6.  To  ^7i  the  liability  of  the  city  in 
respect  to  money  or  other  property,  the 
money  must  have  gone  into  her  treasury 
or  been  appropriated  by  her,  and  the 
property  must  have  been  used  by  her  or 
be  under  her  control.     Ih.  283. 

17.  In  case  of  services  rendered,  the 
acceptance  of  the  services  must  be  evi- 
denced by  ordinance  to  that  effect  Their 
acceptance  by  the  city,  and  the  consequent 
obligation  to  pay  them,  cannot  be  asserted 
in  any  other  way.  If  not  originally  au- 
thorized, no  liability  can  attach  upon  any 
ground  of  implied  contract,     Ih. 

18.  The  improvements  in  this  case — 
being  to  particular  streets — ^were  local  in 
their  character,  and  though  to  some  extent 
of  general  benefit,  yet  were  chiefly  for  the 
benefit  and  advantage  of  the  immediate 
neighborhood.  The  advantages  resulting 
from  them  do  not  constitute  that  kind  of 
general  advantage  to  the  city  from  the  ex- 
istence of  which  any  liability  to  pay  for 
the  same  can  be  inferred.  The  general 
doctrine,  that  when  one  takes  a  benefit 
which  is  the  result  of  another's  labor  he  is 
bound  to  pay  for  the  same,  does  not  apply 
to  cases  of  this  kind.  The  benefit  is  im- 
mediate to  the  adjacent  property  holders. 


and  only  indirectly  to  the  dty  at  large. 
Ih. 

19.  As  a  general  rule,  a  dty  is  only  li- 
able upon  express  contracts  authorized  by 
ordinance.  The  exceptions  relate  to  lia- 
bilities for  the  use  of  money,  or  other 
property  which  does  not  belong  to  her,  and 
to  liabilities  springing  from  neglect  of  du- 
ties imposed  by  her  charter,  from  which 
parties  are  enjoined.     Ih. 

20.  Even  these  exceptions  are  limited 
in  many  instances,  as  where  the  property 
or  money  is  received  in  disregard  o/i  posi- 
tive prohibitions  in  her  charter — as  for  in- 
stance, upon  the  issuance  of  bills  of  credit. 
£h.  284. 


MORTGAGE. 

I.  In  general. 
II.  Forecloeure. 

1.  Parties. 

2.  Decree. 

III.  Upon  the  Homestead. 

lY.  Chattel  Mortgage. 
V.  Mortgage  of  a  Vessel. 

VI.  Notes  secured  by  a  Mortgage. 
VII.  Assignment  of  a  Mortgage. 
VIII.  Lease  of  Mortgaged  Property. 

IX.  Writ  of  Assistance. 


I.  In  genebal. 

1.  A  party  having  knowledge  of  the  ex- 
istence of  a  prior  mortgage  who  then  takes 
a  second  mortgage  on  the  premises,  has  no 
right  to  complain  that  it  was  not  recorded* 
Woodworth  V.  Guzman^  1  Gaf.  iHOb. 

2.  There  was  no  officer  in  San  Francb- 
co  who,  according  to  the  Mexican  kw, 
was  authorized  to  record  mortgages,  and, 
unless  there  was,  a  mortgagee  was  not 
hound  by  the  rule  of  notice  to  subsequent 
incumbrances.     Ih. 

3.  Where  statutes  are  in  force  requir- 
ing mortgages  to  be  recorded,  if  a  subse- 
quent mortgagee  has  notice  of  a  prior  un- 
recorded mortgage,  he  takes  his  lien  sub- 
sequent to  that  of  the  first  mortgage.    Ih. 

4.  Equity  will,  as  against  a  mortgagor, 
correct  a  mistake  in  the  description  of  the 
mortgaged  premises  as  a  matter  c^  course. 
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and  a  person  claiming  under  the  mortgag- 
or, and  having  notice  of  a  prior  lien  upon 
the  premises,  is  in  no  better  condition  than 
the  mortgagor  himself.    Ih, 

5.  The  particular  form  of  words  is  nec- 
essaiy  to  constitute  a  mortgage  more  than 
any  other  contract.  Woodworth  v.  Guz* 
fiMm,  1  Cal.  205 ;  De  Lean  y.  HiguerOy  15 
Cal.  496. 

6.  Where  a  power  of  sale  is  contained 
in  a  mortgage,  and  under  a  sale  by  virtue 
of  such  power  the  mortgagor  becomes  the 
purchaser,  the  equity  of  redemption  still 
attaches  to  the  property  in  favor  of  the 
mortgagor  and  he  may  rodeem.  Benham 
T.  Bowe,  2  Cal.407. 

7.  Where  the  complaint  does  not  charge 
the  mortgagee  with  negligence  and  im- 
proper conduct  in  leasing  the  mortgaged 
premises,  the  court  cannot  charge  the  jury 
thereupon,  though  evidence  may  have 
been  admitted  on  that  point     lb. 

8.  Where  a  sale  was  irregularly  made 
under  a  power  contained  in  a  mortgage, 
and  the  bill  filed  by  the  mortgagor  did  not 
ask  to  have  it  set  aside,  the  sale  must 
stand.    lb.  408. 

9.  But  where  such  sale  was  not  made 
m  cash,  but  for  currency  of  less  value,  the 
mortgagor  is  clearly  chargeable  with  the 
highest  market  value  of  the  lot  sold,  to  be 
ciediled  to  the  account  of  the  mortgagor. 
lb. 

10.  If  the  mortgagor  acts  in  bad  faith 
towards  the  owner,  or  is  guilty  of  gross 
negligence,  such  as  will  greatly  injure  the 
owner,  he  is  liable-  to  such  damages  as  a 
jury  may  assess.    lb. 

11.  When  a  mortgagee  takes  possession 
of  the  mortgaged  premises,  his  care  and 
trouble  are  bestowed  for  the  furtherance 
and  protection  of  his  own  interests,  and 
he  can  ask  no  compensation  for  his  servi- 
ces,   lb. 

12.  A  stipulation  that  a  party  should  be 
protected  for  his  advance  of  money  to  be 
expended  in  building  upon  a  mortgaged 
lot,  by  the  mortgagee,  is  a  promise  to  re- 
pay the  money  so  expended  out  of  the 
mortgaged  premises,  and  is  binding  on  the 
assignee  of  the  mortgage  with  notice.  God' 
efray  v.  GaldweU,  2  Cal.  492. 

.  13.  Mortgages  at  the  present  day  are 
considered  as  mere  securities  for  the  pay- 
ment of  money,  and  no  breach  of  their 
conditions  can  possibly  vest  the  title  in  the 
mortgagee.    lo. 


14.  A  mortgage  made  prior  to  the  pas- 
sage of  the  act  concerning  conveyances, 
was  not  recorded  in  accordance  with  the 
provisions  of  the  forty-first  section  of  the 
said  act :  held,  that  it  lost  its  priority  as 
against  a  subsequent  purchaser,  without 
notice.     CaU  v.  BasHngSy  3  Cal.  184. 

15.  The  purchaser  of  a  mortgage  is 
subrogated  to  the  rights  of  a  mortgagee. 
Johnston  V.  Ihpkins,  3  Cal.  395. 

16.  If  the  mortgagor  stood  by  and  saw 
the  mortgagee  sell  the  property  in  fee 
without  interposing,  and  a  knowledge  of 
this  could  be  brought  home  to  the  mort- 
gagoi'^s  subvendees,  he,  and  those  claim- 
ing under  him,  would  be  estopped  from 
asserting  title.  FerguMon  v.  MiUer,  4  Cal. 
102. 

17.  A  conveyance  of  real  estate  condi- 
tioned to  be  void  on  the  payment  of  a 
given  sum  of  money  on  a  given  day,  other- 
wise to  remain  in  full  force  and  virtue,  is  a 
mortgage,  and  not  a  conditional  sale.     lb. 

18.  It  is  necessary  to  record  a  mort- 
gage to  give  notice  only  to  "  subsequent 
purchasers  or  mortgagees  without  notice"; 
no  mention  is  made  of  liens,  hence  it  fol- 
lows that  a  mechanic's  lien  will  not  pre- 
cede an  unrecorded  mortgage  of  prior  date.* 
Hose  V.  Munie,  4  Cal.  173. 

19.  A  defendant  in  a  foreclosure  suit 
cannot  object  that  his  wife  also  joined  in 
the  execution  of  the  mortgage,  but  is  not 
made  a  codefendant.  Powell  v.  RosSj  4 
Cal.  198. 

20.  In  an  action  of  ejectment,  brought 
by  a  purchaser  at  Sheriffs  sale  under  a 
decree  of  foreclosure,  and  sale  of  mort- 
gaged premises,  to  recover  the  same  against 
the  mortgagor  in  possession,  the  mortgagor 
is  estopped  from  setting  up  title  in  another 
as  a  defense  to  the  action.  Redman  v. 
BeUamy,  4  Cal.  250. 

2 1 .  Where  a  party,  to  enforce  a  claim  for 
the  balance  of  the  purchase  money  paid, 
instead  of  resorting  to  his  lien  in  equity, 
commenced  an  action  at  law,  for  the  re- 
covery of  money,  and  sold  the  land  on 
execution  subject  to  a  mortgage,  the  pur- 
chaser to  enforce  the  subrogation  to  any 
equitable  lien,  must  file  his  bill  to  that  ef- 
fect, but  cannot  set  up  his  right  in  an  ac- 
tion to  enjoin  the  mortgagee  from  foreclos- 
ing his  mortgage  thereupon.  AUen  v. 
Phelps,  4  Cal.  259. 

*Tbe  Act  of  l«ft5,  p.  188,  provided  that  mortgaget  moBlbe 
recorded  to  have  precedence  over  liens. 
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22.  An  cu;tion  will  not  lie  on  the  mere 
recital  in  a  mortgage  of  the  existence  of  a 
debt  Shafer  v.  Bear  River  and  AviJbum 
W.  Sr  M.  Co.y  4  Cal.  295. 

23.  A  conveyed  land  to  B,  and  allowed 
part  of  the  purchase  money  to  remain  un- 
paid ;  B  afterwards  sold  part  of  the  land 
to  C,  who  had  no  notice  of  A's  lien  as 
vendor,  and  gave  a  mortgage  to  B  for  part 
of  the  purchase  money.  A  obtained  a 
judgment  against  B  for  the  unpaid  pur- 
chase money,  and  levied  upon  and  sold 
B's  interest  in  the  land :  it  was  held  that 
the  purchaser  at  sheriff's  sale  did  not  ac- 
quire title  to  the  mortgage  debt  due  from 
C  to  D.     Bryan  v.  Sharp,  4  CaL  349. 

24.  Plaintiff  purchased  at  sheriffs  sale 
under  foreclosure  of  a  mortgage,  property 
for  twenty  dollars,  worth  three  thousand 
dollars,  with  a  rental  of  fifty  dollars  per 
month.  The  defendant  purchased  the 
property  under  another  mortgage  for  two 
thousand  dollars,  and  the  plaintiff  being  in 
possession,  filed  his  bill  to  cancel  the  de- 
fendant's deed  and  remove  the  cloud  from 
his  title :  held,  that  to  entitle  the  party  to 
this  relief,  it  must  appear  that  his  purchase 
was  fair,  just  and  reasonable,  and  founded 
upon  an  adequate  consideration,  as  a  court 
of  equity  will  not  use  its  powers  to  com- 
plete a  speculation  which  is  already  too 
fortunate  to  obtain  its  favorable  regard. 
Dunlap  V.  KeUey,  5  Cal.  181. 

25.  A  mortgage  upon  record  operates 
as  constructive  notice  to  all  parties,  and 
the  purchaser  thereof  cannot  be  charged 
with  constructive  notice  of  anything  sub- 
sequent to  the  mortgage  except  its  assign- 
ment or  satisfaction  duly  entered  of  record. 
Peters  v.  Jamestown  Bridge  Co.,  5  CaL 
336. 

26.  Treating  a  mortgage  as  a  mere  se- 
curity for  the  purchase  money,  it  is  evi- 
dent that  the  debt  could  not  be  lost  by  the 
acceptance  of  a  new  mortgage  intended  to 
supply  the  old  one  and  secure  the  same 
debt.     DiUon  v.  Byrne,  5  Cal.  457. 

27.  Where  land  is  chargeable  for  the 
purchase  money,  that  charge  could  not  be 
evaded  by  the  execution  of  any  new  mort- 
gage designed  to  secure  the  debt     1  b. 

28.  A  married  woman  has  no  power  to 
execute  a  mortgage  to  secure  the  payment 
of  a  promissory  note  given  by  her  as  a 
femme  covert  Singers  v.  Sloan,  5  Cal. 
458. 

29.  Where  a  mortgage  is  executed  si- 


multaneously with  a  conveyance  of  the  laad^ 
it  is  considered  in  law  as  one  act,  and  no 
prior  lien  on  the  general  property  can  be 
prior  to  the  mortgage.  Gt^  v.  Carriere,  5 
Cal.  512. 

30.  The  entering  a  dischai^  of  the 
mortgage  by  the  mortgagee  does  not  of 
itself  discharge  the  debt,  but  only  the  se- 
curity. Sherwood  v.  Dunbar,  6  Cal.  54 ; 
Shaver  v.  Bear  River  and  Auburn  W,  Sf 
M.  Co,,  10  CaL  402. 

31.  In  an  action  of  foreclosure,  where 
the  complainant  has  a  copy  of  the  mort- 
gage annexed  to  which  it  refers :  held,  that 
a  correct  description  of  the  land  in  the 
mortgage  is  sufficient  for  the  purposes  of 
the  suit.    Emeric  v.  Ta$ns,  6  CaL  156. 

32.  Mortgages  and  liens  of  record  form 
no  exception  to  the  rule  prescribed  by 
section  one  hundred  and  thirty-six  of  the 
act  to  regulate  the  estates  of  deceased 
persons ;  and  the  claims  secured  by  them 
must  have  been  presented  to  the  executor 
or  administrator,  and  rejected  by  him,  be- 
fore an  action  can  be  maintained  on  them. 
EUism  V.  HaUeck,  6  CaL  393 ;  FanawrY. 
Folsom,  6  Cal.  412 ;  HenUch  v.  Partery 
10  Cal.  560. 

33.  A  mortgagee  in  possession  has  a 
legal  title  against  the  whole  world,  sub- 
ject to  the  rights  of  the  mortgagor ;  there- 
fore, when  he  mortgaged  the  property  and 
subsequently  erected  a  building  on  it,  for 
the  cost  of  which  a  mechanic's  lien  was 
filed,  the  holder  of  the  lien  cannot  obje<^ 
to  the  legality  of  the  mortgage  in  the  ^Bce 
of  which  he  contracted.  Ferguton  v.  Mil" 
ler,  6  CaL  404. 

34.  A  mortgage  debt  due  by  the  estate 
of  a  decased  person  stands  in  the  same  po- 
sition as  any  other  debt,  and  its  allowance 
by  the  executor  and  probate  judge  gives 
to  tiie  claim  all  the  virtues  and  properties 
which  a  judgment  against  executors  can 
have  under  our  system.  FaHkner  v.  Folr 
som,  6  CaL  412. 

35.  The  sale  of  the  equity  of  redemp* 
tion  of  mortgaged  premises,  and  the  as- 
signment of  the  rents  thereof  until  fore- 
closure and  sale  to  a  creditor,  cannot 
operate  as  a  fraud  upon  the  mortgageci 
whose  rights  are  secured  and  may  be  en- 
forced by  foreclosure.  Dewey  v.  Latton, 
6  CaL  616, 

36.  Where  the  plaintiff  filed  his  bill  to 
foreclose  a  mortgage  executed  by  defend- 
ants, who  admit  the  demand  but  ask  that 
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a  oertam  snm  be  retained  in  the  hands  of 
the  court  to  answer  a  judgment  against 
defendants,  to  the  satisfaction  of  which 
they  claim  that  the  plaintiff  is  proportion- 
ately liable  as  a  former  partner  of  defend- 
ants, although  he  was  not  served  with 
proeeas  in  tibie  case :  held,  that  it  was  er- 
ror to  retain  such  sum  in  the  hands  of  the 
court    B^  y.  Wahh,  7  Cal.  87. 

37.  Where  the  owner  of  a  lot  contract- 
ed ft>r  the  erection  of  a  house  thereon,  and 
agreed  to  pay  certain  sums  of  money  as 
the  work  progressed,  and  on  its  comple- 
tion to  convey  a  certain  other  lot,  for  which 
purpose  R.  releases  the  mortgage  on  the 
lot ;  and  during  the  work  the  owner  of  the 
lot  on  which  the  building  was  being  erect- 
ed mortgaged  it  to  R.,  and  subsequently 
on  its  completion,  by  agreement  with  the 
buildersygave  his  note  for  $10,000  instead 
of  the  lot  he  was  to  convey,  and  the  build- 
ers filed  a  notice  of  lien,  and  assigned  note 
and  lien  to  plaintiff:  held,  that  so  much  of 
the  claim  as  represented  the  value  of  the 
lot  which  was  to  have  been  conveyed  must 
be  pos^ned  to  the  mortgage.  Saule  v. 
ZVitMff,  7  CaL  576. 

38.  A  deed  and  mortgage  being  simul- 
taneous, are  but  parts  of  the  same  trans- 
acti<m.    Lassen  v.  Vanee^  8  Cal.  275. 

39.  He  who  takes  a  second  conveyance 
or  mortgage  with  actual  notice  of  the  first, 
deliberately  uds  and  abets  the  fraudulent 
grantor  or  mortgagor,  in  the  attempted 
commissi(Mi  of  a  fraud,  and  should  justly 
suffer  the  consequences.  MUcheU  v.  Ste^ 
man,  8  Cal.  376. 

40.  Where  A  mortgaged  a  lot  of  land 
for  five  hundred  doUars,  and  afterwards 
conveyed  the  same  to  B,  a  femme  sole,  in 
tmst  for  her  children,  and  A  then  married 
B,  and  the  two  together  then  borrowed  an 
additional  sum,  and  executed  a  joint  mort- 
gage for  the  whole  amount  to  the  assignee 
of  the  first  mortgage,  and  the  note  of  the 
first  debt  was  surrendered,  though  the 
mortgage  was  not  canceled,  and  the  debt 
was  again  increased,  and  the  last  mort- 
gage canceled,  and  a  new  one  for  the  in- 
creased amount  executed  by  A  and  B :  held, 
that  the  holder  of  the  last  note  and  mort- 
gage was  entitled  to  a  judgment  thereon, 
and  to  a  decree  of  foreclosure  and  sale  for 
the  amount  of  the  first  note  and  mortgage. 
BirreaY.  Sckie,  9  CaL  107. 

41.  Possession  by  the  mortgagee  cannot 
abridge,  enlarge,  or  otherwise  affect  his  in- 


terest, nor  convert  that  which  was  previ- 
ously a  security  into  a  seizin  of  the  free- 
hold.   Nagle  v.  ilfocy,  9  Cal.  429. 

42.  A  mortgagee  who  is  also  a  trustee 
is  as  strictly  bound  to  fulfill  his  trust  faith- 
fully as  he  would  be  were  he  not  a  credi- 
tor, but  acting  for  the  benefit  of  another 
cestui  que  trust.  Gunter  v.  Janes,  9  Cal.- 
658. 

43.  A  mortgage  is  a  security  for  a  debt, 
and  of  course  the  relation  of  creditor  and 
debtor  must  exist  between  its  different 
parties.     Hichox  v.  Lowe,  10  Cal.  206. 

44.  If  a  debt  continued  after  the  exe- 
cution of  the  conveyance,  the  instrument  is 
a  mortgage ;  if  on  the  other  hand  the  debt 
was  extinguished  by  the  conveyance,  the 
agreement  to  reconvey  must  be  regarded 
as  an  independent  contract,  in  no  respect 
affecting  the  absolute  character  of  the  orig* 
inal  instrument.     Ih,  207. 

45.  Where  there  is  doubt  on  this  point, 
courts  of  equity  lean  in  favor  of  the  right 
of  redemption,  and  construe  instruments 
as  constituting  a  mortgage,  rather  than  a 
conditional  sale.    lb.  207. 

46.  It  is  not  necessary  to  constitute  a 
mortgage,  that  it  should  appear  upon  the 
face  of  the  papers  that  there  was  any  per<* 
sonal  obligation  on  the  part  of  the  mort- 
gagor to  pay  the  amount  of  the  principal 
and  interest.  Such  obligation  would  only 
enable  the  mortgagee  to  look  to  the  mort- 
gagor for  any  deficiency  remaining  after . 
the  application  of  the  proceeds  of  sale  of 
the  premises  to  the  payment  of  the  sum 
secured.    Ih.  200. 

47.  A  conveyance,  and  an  attendant 
agreement  for  a  reconveyance  upon  the 
payment  of  the  amount  of  the  considera- 
tion and  interest,  do  not  of  themselves  in 
the  absence  of  other  circumstances  create 
a  mortgage,  but  only  a  defeasible  purchase, 
which  should  be  narrowly  watched,  but  it 
may  be  made  the  means  of  converting 
what  was  in  fact  intended  as  security  into 
an  absolute  purchase.     Ih 

48.  Slight  circumstances  will  determine 
the  transaction  to  be  one  of  mortgage 
when  that  can  be  done  without  violence  to 
the  understanding  of  the  parties.    Ih. 

49.  Where  a  mortgaged  debt  has  been 
lost  by  the  negligence  of  the  notary,  the 
measure  of  damages  is  the  amount  of  the 
debt  and  interest  to  be  secured  by  the 
mortgage.  Fogarty  v.  FirUay,  10  Cal.  246. 

50.  Where  a  debtor  who  waa  at  the 
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time  insolvent,  executed  a  mortgage  of  all 
his  property  and  effects  to  certain  specified 
creditors,  to  secure  his  indebtedness  to 
them  and  to  protect  them  from  liabilities 
incun*ed  by  their  endorsement  of  his  paper : 
held,  that  the  mortgage  was  not  an  assign- 
ment either  within  ^e  letter  or  spirit  of 
the  insolvent  act,  and  did  not  create  a  trust 
for  the  use  of  the  mortgagor,  prohibited  by 
the  statute  of  frauds.  Dana  v.  Standfards, 
10  Cal  277. 

51.  A  note  and  mortgage  executed  by 
thirteen  partners  in  a  joint  enterprise  to 
three  of  them,  is  equivalent  to  a  note  and 
mortgage  executed  by  the  whole  to  the 
three  for  an  amount  less  by  the  propor- 
tion of  the  number  of  three  to  the  whole ; 
that  is,  to  three-thirteenths  of  the  sum 
therein  mentioned,  and  may  be  enforced  in 
equity  in  like  manner  as  if  so  executed. 
McDowell  V.  Jacobsy  10  CaL  389. 
.  52.  Though  a  mortgage  in  contraven- 
tion of  law  is  void,  it  is  not  perceived 
that  this  fact  invalidates  the  debt  it  was 
intended  to  secure.  Shaver  v.  Bear  River 
and  Auburn  W,  ^  M.  Co.,  10  Cal.  402. 

53.  Where  the  vendee's  agent,  in  the 
purchase  of  a  tract  of  land,  has  actual  no- 
tice of  a  mortgage  on  the  premises  at  the 
time  of  purchase,  the  vendee  will  be  pre- 
sumed to  have  taken  the  property  subject 
to  the  mortgage.  May  v.  Sorely  12  Cal. 
91. 

54.  No  presumption  arises  of  a  gift  or 
advancement  to  the  wife  from  the  fact  that 
a  note  and  mortgage  were  taken  in  the 
name  of  both.  Meyer  v.  Kinzerj  12  Cal. 
255. 

55.  A  party  in  possession  of  public 
land,  claiming  title  to  it,  must  be  presumed 
to  be  the  owner  of  it,  and  can  mortgage  it. 
Wlien  another  party  enters  imder,  and  in 
privity  with  the  title  of  the  mortgagor,  he 
will  not  be  allowed  to  defeat  the  mortgage 
upon  the  ground  that  the  same  was  not 
executed  in  pursuance  of  the  statute  con- 
cerning chattel  mortgages.  ITouseman  v. 
Chase,  12  Cal.  291. 

56.  A  vendor's  lien  does  not  exist  in 
this  State  where  a  mortgage  security  is 
taken  for  the  purchase  money.  Hunt  v. 
Waterman,  12  Cal.  305. 

•  57.  The  fact  that  such  mortgage  is  de- 
fective, does  not  revive  the  lien,  as  it  is  the 
intention  of  the  vendor  which  controls.  lb. 
58.  The  fact  that  two  or  more  persons 
join  in  the  execution  of  a  mortgage  of 


lands,  does  not  raise  a  presumptioQ  that 
the  estate  mortgaged  is  joint  property, 
and  a  judgment  cannot  be  entered  against 
all  when  only  one  is  served.  Dowisn  v. 
May,  12  Cal.  351. 

59.  A  mortgage  on  public  land,  or  the 
improvements  thereon,  is  not  void  because 
it  does  not  follow  the  provisions  of  the 
chattel  mortgage  act  That  act  gives  a 
new  remedy,  but  does  not  take  away  the 
old.     Ifaffley  v.  Miner,  13  CaL  14. 

60.  The  mortgagor  having  mortgaged 
the  land  as  his  own  property  is  estopped, 
as  are  his  privies  in  estate,  from  saying  it 
is  public  land.     lb. 

61.  In  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendant  inter- 
vened, alleging  the  note  and  mortgage  to 
be  fraudulent  as  against  them,  the  inter* 
venors  cannot  prevent  a  judgment  f(H* 
plaintiff  against  defendant.  The  most 
they  can  claim  is  protection  against  the 
enforcement  of  the  judgment  to  their  preju- 
dice. JBom  V.  Volcano  Water  (h^  13 
Cal.  69. 

62.  Subsequent  creditors  cannot  com- 
plain that  the  note  and  mortgage  of  a 
common  debtor  were  execut^  without 
consideration.     lb.  71. 

63.  A  mortgagee  of  land  in  possession 
must  account  for  rents  and  profits;  and 
after  payment  of  the  debt  for  which  the 
mortgage  was  given,  he  becomes  by  opersi' 
tion  of  law  trustee  of  the  surplus  for  the 
mortgagor.  Pierce  v.  Bobinean,  13  CaL 
120. 

64.  Parol  evidence  is  admissible  in 
equity  to  show  that  a  deed  absolute  upon 
its  face  was  intended  as  a  mortgage,  and 
that  the  restriction  of  the  evidence  to 
cases  of  fraud,  accident  or  mistake  in  the 
creation  of  the  instrument,  is  unsound  in 
principle  and  unsupported  by  authority. 
Pierce  v.  Robinson,  13  Cal.  125 ;  o?er- 
ruling  Lee  v.  Evans,  8  CaL  434,  and  Low 
V.  Hmry,  9  CaL  548. 

65.  The  Uncle  Sam  Mining  Company 
execute  a  mortgage  upon  their  mining 
claims  to  R.,  a  director  of  the  company. 
The  mortgage  was  in  &ct  in  trust  to  se- 
cure F.,  who  had  as  security  for  R.  signed 
with  him  a  joint  and  several  note  to  D., 
for  money  loaned  by  him  to  R.  The 
money  was  for  the  company.  R.  as- 
signs this  mortgage  to  F.  to  secure  him 
against  his  liability  on  the  note,  delivering 
the  mortgage  at  the  same  time  to  F.  who 
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retained  it  a  few  minutes  and  returned  it 
to  R.  to  receive  the  interest  from  the  com- 
panjy  as  agent  for  him,  F.  The  note  is 
unpaid;  R.  owes  the  company  nothing: 
held,  that  after  the  assignment,  B.  had  no 
interest  in  the  mortgage  which  a  judgment 
creditor  could  reach ;  that  the  delivery  of 
the  mortgage  to  R.  for  the  purpose  of 
collecting  interest,  there  being  no  circum- 
stances of  fraud  or  suspicion,  did  not  im- 
pair the  rights  of  the  assignee ;  that  the 
liability  of  F.,  as  surety,  was  a  sufficient 
consideration  for  the  assignment,  and  that 
BQch  an  assignment  is  not  a  mortgage  of 
a  mortgage.  IfaU  v.  Bedding,  13  Cal. 
219. 

66.  Mere  indefiniteness  of  the  descrip- 
tion in  the  mortgage  is  no  objection  to  the 
enforcement  of  the  mortgage  as  it  is  writ- 
tec,  whatever  the  effect  of  the  sale  under 
such  a  description  would  be.  TVyon  v. 
SuttoHy  13  Cal.  491 ;  Whiineif  v.  Buck- 
man,  13  Cal.  588. 

67.  Where  a  mortgagee  released  a  mort- 
gage made  by  two  parties,  and  took  anew 
mortgage  made  by  one  to  whom  the  other 
had  meanwhile  sold,  the  new  mortgage  be- 
ing for  a  less  sum  by  five  hundred  dollars, 
paid  at  the  time,  and  bearing  a  different 
rate  of  interest,  it  will  require  clear  evi- 
dence of  fraud  to  induce  a  court  of  equity 
to  interfere,  and  give  the  mortgage  pri- 
ority over  intervening  Uens.  IHngman 
T.  BandaOy  13  Cal.  513. 

68.  If  a  mortgage  under  seal  expressly 
declares  and  recites  an  indebtedness,  that 
18  sufficient  evidence  of  the  indebtedness 
in  a  foreclosure  suit.  No  law  requires 
any  note,  bond  or  the  like,  in  addition  to 
such  a  mortgage.  Whitney  v.  Buckman^ 
13  Cal.  539. 

69.  The  right  to  a  preemption  in  public 
land  is  not  assignable,  but  may  be  mort- 
gaged ;  and  if  the  mortgagee  gets  no  title 
Ihiough  the  mortgage,  tiiis  is  not  an  ob- 
jection to  be  raised  by  the  man  who  makes 
it.    lb. 

70.  Where  husband  and  wife  execute  a 
note  and  mortgage,  the  note  is  good  as  to 
the  husband,  even  if  void  as  to  the  wife  ; 
and  the  property  is  bound  by  the  mort- 
gage, independent  of  the  note  of  the  wife. 
Pfeifer  v.  Bhein,  13  Cal.  649. 

71.  At  common  law,  a  bond  for  title  is 
in  effect  a  mortgage.  The  legal  title  re- 
mains in  the  vendor,  and  an  equity  vests 
in  the  vendee  to  have  the  title  on  compli- 


ance with  the  conditions.  The  legal  title, 
as  also  the  equity,  goes  to  the  wholWestate, 
and  includes  fixtures.  The  vendor  can 
bring  ejectment  on  breach  of  condition,  or 
foreclose.     Merritt  v.  Judd,  14  Cal.  73. 

72.  In  a  suit  to  enforce  a  mechanic's 
lien  on  a  ditch,  a  mortgagor  of  the  ditch 
subsequent  to  the  lien  has  no  absolute 
right  of  intervention.  And  where  the 
suit  had  been  pending  some  time,  aiid  the 
application  to  intervene  was  made'  just  as 
plaintiff  was  taking  judgment,  the  appli- 
cation was  properly  refused.  Hochmr  v. 
KeUey,  14  CaL  165. 

73.  For  extra  work  on  a  building  by 
the  contractor,  in  pursuance  of  a  general 
provision  in  the  contract  for  extra  work, 
at  the  will  of  the  owner,  there  may  be  a 
lien  on  the  property,  as  against  a  mort- 
gage, given  by  the  owner  before  the  extra 
work  was  commenced,  provided  the  work 
was  done  with  the  knowledge  of  the  mort<* 
gagee  and  without  objection  from  him* 
Souk  V.  Dawesy  14  Cal.  250. 

74.  A  deed  of  trust,  the  trustee  not  be- 
ing the  creditor,  but  a  third  party,  given 
to  secure  a  note,  and  authorizing  the 
trustee  to  sell  the  land  at  public  auction, 
and  execute  to  the  purchaser  a  good  and 
sufficient  deed  of  the  same,  upon  default 
in  paying  the  note  or  interest  as  it  falls 
due,  and  out  of  the  proceeds  to  satisfy  the 
trust  generally,  and  to  render  the  surplus 
to  the  grantor,  is  not  a  mortgage  requiring 
a  judicial  foreclosure  and  sale.  Koch  v. 
Briggs,  14  Cal.  262. 

75.  In  mortgages  there  exists  the  right 
to  foreclose,  siter  condition  broken,  and 
the  right  of  redemption  from  forfeiture. 
These  two  rights  are  mutual  and  recipro- 
cal. Where  one  cannot  be  enforced,  the 
existence  of  the  other  is  denied;  and 
when  either  is  wanting,  the  instrument, 
whatever  its  resemblance  in  other  re- 
spects, is  not  a  mortgage.    Ih.  263. 

76.  In  mortgages,  the  form  of  the  con- 
tract is  one  of  conveyance,  while  in  truth 
the  contract  is  only  one  of  security,  and 
equity  gives  effect  to  the  intention  of  the 
parties.    /6. 

77.  A  tender  of  the  money  due  on  a 
bond  and  mortgage,  after  the  law  day  of 
the  mortgage,  and  a  refusal  to  accept  the 
money,  do  not  discharge  the  lien  of  the 
mortgage.    Perre  v.  Castro,  14  CaL  528. 

78.  In  considering  the  operation  of 
a  mortgage  upon  subsequently  acquired 
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title,  it  is  immaterial  whether  it  be  regard- 
ed as  ^  coavejance  of  a  conditional  es- 
tate, as  at  common  law,  or  as  creating  a 
new  lien  or  incumbrance,  as  bj  the  law  of 
this  State.  Clark  v.  Baker,  14  Cal.  632 ; 
Clark  V.  Bayreau,  14  CaL  636. 

79.  In  tins  State,  a  mortgagee  of  a 
term  in  possession  is  not  liable  as  assignee 
upon  the  covenants  of  the  lease.  Johnson 
T.  Sherman,  15  CaL  292. 

80.  A  mortgage  is  a  mere  security,  and 
does  not  vest  in  th^  mortgagee  any  estate 
in  the  land,  either  before  or  after  condi- 
tion broken.  Payment  after  default  oper^ 
ates  to  discharge  the  lien  equally  with  pay- 
ment at  the  maturity*  of  the  debt.  Ik 
293. 

81.  Nor  does  possession  under  the  mortr 
gage  affect  the  nature  of  the  mortgagee's 
interest ;  it  does  not  change  the  relation  of 
debtor  and  creditor,  or  impair  the  estate 
of  the  mortgagor,  but  leaves  the  rights  and 
interests  of  the  parties  exactly  as  they  ex- 
isted previously.    lb. 

82.  Possession  taken  by  the  consent  of 
the  owner,  or  by  contract  with  him,  may 
confer  rights  as  against  third  parties,  but 
they  are  independent  and  distinct  from 
any  rights  springing  from  the  mortgage, 
from  which  they  derive  no  support    Ik 

83.  The  law  of  England  and  New  York 
upon  these  points  stated.  Parol  evidence 
is  admissible  to  show  that  a  conveyance  or 
assignment,  absolute  on  its  face,  was  in- 
tended as  a  mortgage.    Jb,  291. 

84.  A  tract  of  land  was  held  by  several 
tenants  in  common,  and  on  partition,  a  cer- 
tain portion  was  set  apart  and  quit-claimed 
to  plaintiff,  representing  M.,  who  had  con- 
veyed to  plaintiff  as  security  lor  endorse- 
ments. Another  portion  of  the  land  was 
set  apart  and  quit-claimed  to  H.  The 
portion  thus  received  by  H.  was  subset 
quently  conveyed  to  plaintiff,  and  em- 
braces the  land  in  controversy :  held,  that 
plaintiff  is  not  mortgagee  of  the  premises ; 
and  even  if  he  held  the  premises  conveyed 
by  H.  to  him  as  security  for  the  endorse- 
ment of  M.,  it  was  as  trustee  of  the  legal 
title ;  that  the  title  had  passed  from  H., 
and  had  never  been  in  M.,  except  of  an 
undivided  interest  before  the  partition,  and 
was,  therefore,  in  plaintiff,  who  could 
maintain  ejectment.  Seaward  v.  Mahtte, 
15  CaL  807. 

85.  Defendants  were  the  holders  of  a 
mortgage,  executed  by  the  Yreka  Water 


Co.  and  B.  to  them,  to  secure  advances 
made,  and  to  be  made,  by  themselves  and 
others,  to  said  company.  Plaintiff  had 
made  advances  to  the  company,  and  was 
one  of  the  persons  intended  to  be  secured 
by  the  mortgage,  though  not  a  party  there" 
to.  Defendants  assign  the  mortgage,  re* 
ceive  the  consideration  therefor,  but  refuse 
to  pay  any  portion  of  the  money  to  f^aint- 
iff,  who  sues  for  money  had  and  received 
to  his  use :  held,  that  the  action  lies ;  that 
defendants  are  in  possession  of  money 
which  in  equity  and  conscienoe  they  are 
bound  to  pay  over.  KretUg  v.  lAffingtUm^ 
15  Cal.  347. 

86.  Held,  further,  that  defendants  oe* 
cupied  toward  plaintiff  the  poutioo  of 
trustees,  and  that  the  money  sued  for  was 
received  in  that  character ;  that  it  is  of  no 
consequence  that  the  trust  was  created  by 
a  contract  to  which  plaintiff  was  not  a 
party,  as  he  subeequently  assented  to  it, 
and  defendants  cannot  now  repudiate  it, 
and  retain  money  which  they  would  not 
otherwise  have  received.    Ik, 

87.  Bill  averS)  in  substance,  plaintiff  to 
be  holder  of  several  notes  and  mortgagee 
executed  to  him  by  defendants,  H.  and 
wife,  and  that  Uie  defendant,  0*D.,  pro* 
posed  to  plaintiff  to  buy  said  notes  and 
mortgages  for  a  certain  sum,  which  plaint- 
iff agreed  to  take ;  that  (yi).  desired,  be* 
fore  closing  the  purchase,  to  see  H.  and 
wife,  and  Team  whether  they  could  be 
induced  or  compelled  to  pay  the  notes ; 
asked  the  plaintiff  for  the  notes  and  moit* 
gages  to  show  H.  and  wife,  and  that 
plaintiff  delivered  them  to  him,  relying  on 
his  honesty ;  that  O'D.  saw  EL  and  wife^ 
who  were  illiterate,  and  by  representing 
himself  as  the  owner  of  the  notes,  etc, 
which  he  exhibited,  by  threatening  to  sue, 
etc.,  induced  H.  and  wife  to  give  him  an 
absolute  deed  in  fee  simple  of  the  mort- 
gaged premises  for  one  hundred  doUarSi 
the  premises  being  worth  many  more  thou- 
sands of  dollars ;  that  O'D.  then  retnmed 
the  notes,  etc.,  declined  purchasing  of 
plaintiff,  and  concealed  the  fact  of  having 
a  deed  from  H.  and  wife ;  that  all  this  was 
a  fraud  on  plaintiff;  that  0*D.,  in  taking 
said  deed,  acted  as  agent  and  trustee  of 
plaintiff,  and  for  his  benefit,  and  should 
have  taken  the  deed  in  his  name ;  that  in 
equity  said  0*D.  ought  to  be  dedared 
such  trustee,  and  execute  a  deed  of  the 
property  to  plaintiff;  that  on  account  of  s 
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defect  in  the  record  of  one  of  the  mort- 
gages, it  does  not  impart  notice,  etc,  and 
that  if  O'D.  should  ftell  the  property,  as  he 
is  trying  to  do,  to  an  innocent  purchaser, 
such  sal^  would  injure  plaintiff  irrepara- 
bly. Other  parties  are  made  defendants, 
as  claiming  some '  interest  subsequent  to 
plaintiff.  Complaint  prays  for  injunction 
against  O'D.,  that  said  trust  be  declared, 
that  he  execute  a  deed  to  plaintiff,  that 
IL's  wife  execute  to  plaintiff  such  further 
cmiveyance  and  assurance  and  release  of 
equity  of  redemption  as  may  be  just  in 
satisfaction  of  said  mortgages,  and  that  all 
defendants  be  barred,  foreclosed,  etc. ;  or 
that  the  deed  by  H.  and  wife  to  O'D.  be 
declared  void  and  canceled,  and  he  be  fore- 
closed of  all  equity  of  redemption  there- 
under ;  and  if  such  deed  be  canceled,  that 
then  the  plaintiff  have  judgment  against 
H.  and  wife  on  said  notes,  that  all  the 
•defendants  be  barred,  etc,  and  premises 
sold  to  pay  the  judgment,  etc.  O'D.  de- 
murs that  inconsistent  causes  of  action  ai*e 
united :  held,  that  the  demurrer  is  not  well 
taken,  that  the  allegations  of  the  com- 
plaint make  out  a  homogeneous  case  as 
against  all  the  defendants,  to  wit:  a  right 
to  enforce  the  mortgages,  and  to  a  decree 
of  foreclosure  binding  subsequent  claim- 
antSy  of  whom  O'D.,  by  his  pm^ase,  is  one, 
with  notice  of  the  mortgages.  DeLean  v. 
Higuem,  15  Cal.  495. 

88.  Held,  further,  that  O'D.  cannot  set 
up  either  the  invalidity  of  the  mortgages 
given  by  H.  and  wife — who  release  errors 
—or  the  title  acquired  by  him  from  them, 
and  that  he  holds  property  in  trust  ibr 
plaintiff.     lb,  495. 

89.  The  notes  and  mortgages  in  this 
ease  were  properly  admitted  in  evidence, 
against  the  objections  of  O'D.,  as  showing 
the  history  of  the  transaction,  and  his 
connection  with  the  property,  as  also  the 
consideration  of  the  last  mortgage,  which 
was  given  as  security  for  money  then 
loaned,  and  for  the  money  previously 
loaned,  and  secured  by  three  previous 
mortgages  on  the  same  land.     Ih,  496. 

90.  A  subsequent  purchaser  of  property 
mortgaged,  with  actual  notice  of  the  mort- 
gage, cannot  object  to  defects  in  the  regis- 
tiy  thereof.    lb,  496. 

91.  A  mortgage  describing  the  land  as 
''the  rancho  of  her  property,  in  the  place 
known  by  the  names  of '  Laguna  de  los  Pa- 
los  Colorados,'  or  '  Santa  Clara,'  in  Contra 


Costa  county,"  and  stating  the  land  to  be 
the  half  league  the  mortgagor  acquired 
from  the  grant  to  her  first  husband,  Juan 
Bernal,  which  grant  is  before  the  United 
States  commission  for  confirmation,  is  not 
void  for  uncertainty  in  description,     lb. 

92.  No  particular  words  are  necessary 
to  create  a  mortgage.  The  words,  ^^  we 
mortgage  the  property,"  when  accompan- 
ied by  a  provision  for  the  sale  of  it  iii  case 
the  money,  recited  in  the  instrument  as 
being  thus  secured,  be  not  paid,  are  clearly 
suiiicient.    lb, 

93.  The  property  of  the  wife  may  be 
mortgaged  by  joint  deed  of  herself  and 
husband  for  the  debt  of  the  husband.     Jb, 

94.  Query:  whether  in  a  foreclosure 
suit  in  the  seventh  district  as  to  land  situ* 
ate  in  Contra  Costa  county,  a  party  can 
appear  and  contest  the  case  in  San  Fran- 
ciscO)  before  the  judge  of  the  seventh  dis- 
trict, under  a  stipulation,  and  without  ex- 
ception as  to  the  place  of  trial,  and  after- 
wards assign  that  fact  as  error.     lb,  495. 

95.  R.  &  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one 
filed  October,  dOth,  1854,  the  other 
filed  December  8th,  1854,  against  defend- 
ant, y.  In  1855,  R.  &  Co.  sign  an  entry 
on  the  record  of  liens,  stating  that  the 
liens  did  not  fall  due  till  January  15th, 
1856.  This  was  done  on  the  supposition 
that  the  act  of  1855  permitted  such  exten- 
sion of  credit  with  safety.  Discovering 
that  such  act  in  this  respect  did  not  apply  to 
existing  liens,  R.  &  Co.,  November  1 6th, 
1855,  brought  suit  on  the  liens,  obtained 
judgment,  sold  the  property,  bought  it  in 
and  received  a  sheriff's  deed.  Plaintiff, 
as  mortgagee  of  the  property  subsequent 
to  the  liens,  obtained  judgment,  sold  the 
property,  bought  it  in,  received  a  sheriff's 
deed,  and  now  files  his  bill  to  set  aside  R. 
&  Co's  judgment  and  sale  on  the  ground 
of  fraud :  held,  that  R.  &  Co.  and  V.  hkd 
a  right  to  rescind  the  arrangement  made 
to  extend  the  hen,  such  extension  having 
been  made  under  misapprehension,  the 
debt  being  legal  and  just,  and  plaintiff 
having  acquired  no  rights  which  it  would 
be  inequitable  to  disturb ;  that  such  rescis- 
sion is  no  evidence  of  fraud.     Gamble  y. 

VoJl,  15  Cal.  510. 

96.  The  fact  that  judgment  on  the  liens 
in  tliis  case  included  a  charge  of  interest 
at  two  per  cent,  given  on  a  prior  extension 
of  the  lien,  which  interest  is  over  and 
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above  the  original  contract  price  for  the 
articles  for  which  the  lien  was  claimed,  is 
not  of  itself  conclusive  proof  of  fraud  in 
the  judgment,  but  such  interest  cannot  be 
charged  on  the  premises  as  against  plaint- 
iff.    Ih. 

97.  As  subsequent  mortgagee,  plaintiff 
would  have  a  right,  in  a  proper  case,  to 
redeem  the  premises  from  the  sale  under 
the  judgment  on  the  liens,  by  paying 
the  money  justly  due,  interest,  costs,  etc, 
he  not  having  been  party  to  the  suit  by 
the  lien  holder.     Ih, 

98.  Where  a  mortgage  is  given  to  se- 
cure a  debt,  it  is  not  of  the  essence  of  the 
deed  whether  the  debt  be  evidenced  by 
one  form  of  contract  or  another.  All  that 
a  court  of  equity  desires  to  know  is,  what 
is  the  debt  really  intended  to  be  secured. 
Elankman  v.  Vanejo,  15  Gal.  644. 

99.  In  a  foreclosure  suit  on  bond  and 
mortgage,  the  fact  that  the  bond  offered  in 
proof  on  the  trial  does  not  answer  the  des- 
cription of  the  bond  as  recited  in  the  mort- 
gage, is  matter  of  identity  merely,  and  not 
properly  matter  of  variance — the  bond  of- 
fered answering  to  the  description  given 
in  the  complaint    Ih. 

100.  In  this  case,  as  the  bond  in  the 
complaint  answers  to  the  description  of  the 
bond  offered  in  evidence,  and  as  the  com- 
plaint avers  that  the  mortgage  was  given 
to  secure  this  bond — ^the  dentals  in  the  an- 
swer being  literal  and  conjunctive — ^the 
execution  of  the  bond  and  mortgage  was 
held  to  be  admitted  by  the  answer,  as  also 
that  the  mortgage  was  given  to  secure  the 
debt  evidenced  by  the  bond.     Ih. 

101.  Although  an  answer  denies  the 
delivery  of  a  bond  and  mortgage,  still 
their  possession  by  plaintiff  is  evidence  of 
delivery.     Ih. 

102.  A  mortgage  is  not  personal  prop- 
erty within  the  revenue  act  of  1856,  nor 
liable,  as  such,  to  taxation.  FcHkner  v. 
Hunt,  16  CaL  171. 

103.  An  assessment  thus :  ^  Mortgages 
(Marysville)  $100,000,"  is  insufficient  un- 
der the  act.  The  assessment  does  not 
show  for  what  the  mortgages  were  given, 
nor  on  what  property,  nor  whether  the 
debts  were  solvent,  nor  the  value  of  the 
property  mortgaged ;  and  the  sole  fact 
that  the  mortgage  was  held  for  a  given 
amount  does  not  make  the  mortgage  sub- 
ject to  taxation  as  for  so  much  money.  Ih, 
172. 


104.  Land  mortgaged  may  be  taxed 
without  reference  to  the  mortgage,  and  if 
the  mortgage  be  to  secure  a  debt,  the  debt 
may  be  taked ;  if  to  secare  a  loan  of 
money,  the  money  may  be  taxed ;  bat  the 
act  does  not  intend  to  tax  the  mortgage,  as 
such,  and  al^  to  tax  the  money  loaned 
and  secured  by  the  mortgage,  or  the  solv- 
ent debt  it  represents.     Ih.  171. 

105.  An  assessment  thus:  '^Personal 
property — ^mortgages  (Marysville)  $100,- 
000,"  is  not  good  as  an  assessment  of  per- 
sonal property,  independent  of  the  term 
"^  mortgages,"  on  the  ground  that  the  act 
requires  no  description  of  personal  prop- 
erty to  be  given,  but  its  value  only.  The 
whole  statement  must  be  taken  together, 
and  that  shows  ^  mortgages  "  to  be  taxed, 
and  they  are  not  subject  to  taxation  aa 
such.    Ih.  172. 

106.  Prima  fade,  a  mortgage  is  no 
more  taxable  than  a  deed  or  any  other 
muniment  of  title  or  mere  secnri^,  and 
the  money  which  it  secures  cannot  l>e 
taxed  without  a  more  particular  descrip- 
tion than  the  general  designation,  ^  per> 
sonal  property."    Ih. 

107.  Under  this  act,  a  lumping  assess- 
ment of  ^personal  property"  is  bad. 
Every  item  of  taxable  property  need  not 
be  listedj  but  the  different  classes  named 
in  the  act  should  be  stated — as  good?, 
money  loaned,  gold  dust,  solvent  debts, 
etc    Ih. 

108.  A  mere  stranger,  who  voluntarily 
pays  money,  due  on  a  mortgage,  and  fails 
to  take  an  assignment  thereof,  but  allows 
it  to  be  canceled  and  dischai^ged,  cannot 
afterwards  come  into  equity,  and  in  the 
absence  of  fraud,  accident  or  mistake  of 
fact,  have  the  mortgage  reinstated,  and 
himself  substituted  in  the  place  of  the 
mortgagee.  Cases  cited  as  to  whether  and 
when  payment  of  money  due  on  a  mort- 
gage operates  as  a  discharge  or  as  an  as- 
signtnent  of  the  mortgage.  Guy  v.  Du 
Uprey,  16  CaL  198. 

109.  The  wife  cannot  mortgage  her  sep- 
arate real  estate  unless  her  husband  unite 
in  the  conveyance  in  the  mode  prescribed 
by  our  statute — at  least,  as  to  property 
acquired  after  the  passage  of  the  statutes ; 
and  these  statutes,  when  operating  in  fbtn- 
ro,  are  constitutional.  Hdrruon  v.  Brown^ 
16  Cal.  290. 

110.  The  act  of  February  14th,  1855, 
makes  an  exception  in  ease  the  husband 
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be  not,  and  for  one  year  next  preceding 
the  execution  of  the  conveyance  of  the 
wife  has  not  been,  bona  fide  residing  in 
State.  lb. 

111.  But  the  fact  that  the  husband 
abandons  his  wife,  or  suffers  her  to  act  as 
a  femme  sole,  and  take  care  of  herself, 
does  not  give  her  a  right  to  mortgage  eith- 
er his  or  her  separate  property — ^whatever 
nmy  be  the  effect  of  such  acts  of  the  hus- 
band in  rendering  her  personally  liable  for 
her  contracts.    Ih.  291. 

112.  A  mortgagee  in  possession  of  per- 
aonal  property  has  such  a  title  that  a  fe- 
lonious taking  of  the  property  by  the  mort- 
gagor would  be  larceny.  People  v.  Stone^ 
16Cal.d71. 

118.  At  common  law  a  mortgage  was 
regarded  as  a  conveyance  of  a  conditional 
estate,  and  upon  breach  of  its  condition 
the  estate  became  absolute ;  but  courts  of 
equity,  to  relieve  from  the  hardships  of 
this  rule,  gave  to  the  mortgagor  a  right  to 
redeem  upon  payment,  within  a  reasona- 
ble time,  of  the  debt  secured.  Chodenow 
V.  Ewety  16  Cal.  466. 

114.  In  this  State,  a  mortgage  is  not 
regarded  as  a  conveyance  vesting  in  the 
mortgagee  any  estate  in  the  land,  either 
before  or  after  condition  broken,  but  is  re- 
garded as  a  mere  security,  operating  upon 
the  property  as  a  lien  or  incumbrance 
only.     Ih.  467. 


IL  Foreclosure. 

115.  The  defendant  bought  of  plaintiff 
land,  and  gave  a  mortgage  to  secure  the 
payment  of  the  purchase  money,  and  on 
the  foreclosure  pleaded  a  want  of  consid- 
eration :  it  was  held,  he  was  estopped  in 
his  defense  by  the  terms  of  the  mortgage. 
Tartar  v.  HaU,  3  Cal.  266. 

116.  If  the  plaintiff  claims  under  a  con- 
veyance shown  to  be  a  mortgage,  it  is  not 
new  matter  for  the  defendant  to  show  by 
the  same  witness  that  the  mortgage  had 
been  satisfied.  Chenery  v.  Palmer j  5  Gal. 
132. 

117.  The  usual  and  best  method  of  pro- 
ceeding in  cases  of  foreclosure  is  to  ap- 
point a  master,  to  find  and  report  an 
amount  due,  and  then  exceptions  may  be 
filed  to  the  report  upon  which  the  judg- 
ment pf  the  chancellor  is  given,  and  this 


may  afterwards  be  assigned  as  error.  Guy 
V.  Mddletan,  5  Cal.  417. 

118.  It  is  no  error  for  the  chancellor  to 
make  the  calculations  himself;  but  when 
he  has  done  so,  a  mistake  in  calculation 
must  be  brought  to  his  notice  in  some  form 
analogous  to  that  of  an  exception  to  a  mas- 
ter's report.     lb. 

119.  Actions  for  the  foreclosure  of  mort- 
gages must  be  tried  in  the  county  in  which 
the  subject  of  the  action  or  some  part 
thereof  is  situated.  VaUeio  v.  RandaU,  5  Cal. 
462 ;  contra  Watts  v.  White,  13  Cal.  324. 

120.  He  who  has  the  right  to  the  note 
has  undoubtedly  the  right  to  foreclose  the 
mortgage,  though  not  made  to  himself. 
Ordr.  McKee,  5  CaL  516. 

121.  A  copy  of  a  mortgage  is  not  ad- 
missible in  evidence  when  the  absence  of 
of  the  original  is  not  accounted  for.    lb. 

122.  Where  a  new  note  on  the  same 
terms  between  the  same  parties  for  the 
same  sum  and  of  the  same  date,  is  given 
as  a  substitute  for  a  previous  note  secured 
by  mortgage,  the  owner  is  entitled  to  a 
foreclosure  on  the  new  note.  Springy. 
BtU,  6  Cal.  18. 

123.  In  a  suit  to  foreclose  a  mortgage 
it  is  competent  for  the  defendants  to  intro- 
duce in  evidence  a  subsequent  written 
agreement  of  the  parties,  by  which  an  as- 
signment of  the  rents  of  the  mortgaged 
premises,  until  full  payment  of  the  mort- 
gage debt  is  made  by  the  mortgagor  and 
accepted  by  the  mortgagee.  Angier  v. 
Masterson,  6  CaJ.  62. 

124.  In  a  foreclosure  suit  the  plaintiff 
has  no  right  to  have  a  receiver  of  rents 
and  profits  of  the  mortgaged  property  ap- 
pointed pending  the  litigation.  Guy  v.  Ide, 
6  Cal.  101. 

125.  Where  the  plaintiff  being  the  own- 
er of  an  undivided  one-half  of  a  tract  of 
land,  mortgaged  his  interest  therein  to  A, 
and  subsequently  with  his  cotenant  con- 
veyed the  land  to  B  and  C,  two-thirds  to 
one  and  one-third  to  the  other,  by  two  sep- 
arate deeds,  in  each  of  which  is  set  forth 
the  agreement  of  the  grantees  to  assume 
the  payment  of  the  mortgage ;  and  after 
the  mortgage  fell  due  the  plaintiff  filed  his 
bill  against  B  and  C,  to  compel  a  foreclos- 
ure and  payment :  held,  that  the  case  was 
one  of  chancery  jurisdiction,  and  that  it 
was  not  necessary  for  plaintiff  first  to  pay 
the  mortgage  before  bringing  his  action. 
AbeU  V.  Coons,  7  Cal.  109. 
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126.  Where  a  judgment  is  rendered 
against  A  and  his  sureties,  and  A  and  a 
portion  of  his  sureties,  in  order  to  secure  a 
portion  of  said  judgment,  mortgage  their 
property,  subsequent  to  which  an  execu- 
tion under  the  judgment  is  levied  upon 
sufficient  property  of  B,  a  surety  not  join- 
ing in  the  mortgage,  to  satisfy  the  judg- 
ment, and  is  afterwards  voluntarily  re- 
leased :  held,  that  no  action  can  be  main- 
tained on  the  mortgage,  for  the  levy  satis- 
fying the  judgment,  the  mortgage  as  an 
incident  thereto  must  also  be  thereby  sat- 
isfied.   People  v.  Chisholtn,  8  Cal.  30. 

127.  Where  the  party  brought  sepa- 
rate action,  first  at  law  on  the  notes,  and 
then  in  equity  for  a  foreclosure,  before  the 
adoption  of  the  rule  consolidating  these 
actions :  held,  that  he  be  allowed  both  his 
legal  and  equitable  remedies,  on  payment 
of  the  costs  of  the  latter  suit.  WcUker  v. 
Sedgwick,  8  CaL  403. 

1 28.  A  suit  for  the  foreclosure  of  a  mort- 
gage is  peculiarly  an  equity  proceeding, 
and  when  a  district  court  gains  jurisdiction 
of  the  case  for  the  purpose  of  foreclosure, 
it  has  the  right  to  give  full  relief,  and  for 
this  purpose  to  decree  and  execute  a  sale 
of  the  mortgaged  premises.  BeUoc  v. 
Rogers,  9  Cal.  129. 

129.  At  common  law  a  mortgage  vested 
the  legal  title  in  tlie  mortgagee,  subject  to 
be  defeated  by  the  performance  of  the  con- 
dition subsequent,  but  tliis  theory  is  entirely 
changed  by  our  system,  and  the  legal  title  is 
with  the  mortgagor  subject  to  be  divested 
by  a  foreclosure  and  sale.  BeUoc  v.  Rog- 
ers, 9  Cal.  125  ;  McMiUan  v.  Richards,  9 
Cal.  411 ;  Nagle  v.  Macy,  9  Cal.  428. 

130.  A  executed  a  note  and  mortgage 
to  B ;  subsequently  A  and  B  entered  into 
partnership  in  the  livery  business ;  A  was 
to  furnish  the  stable,  hay  and  grain,  and 
board  B;  and  B  was  to  attend  to  the 
stable ;  the  profits  to  be  equally  divided, 
and  the  share  of  A  was  to  be  applied  in 
discharge  of  the  note.  B  received  the 
sum  of  three  hundred  and  ninety-six  dol- 
lars as  share  of  the  profits  of  the  busi- 
ness, and  then  af\er  maturity  assigned  the 
note  and  mortgage  to  C.  C  brought  suit 
against  A  for  the  whole  amount ;  A  plead 
payment  and  set-off:  held,  that  A  was  en- 
titled to  the  credit  of  the  payment  Mount 
T.  Chapman,  9  Cal.  296. 

131.  The  owner  of  the  mortgage  in 
this  State,  can  in  no  case  become  the  own- 


er of  the  mortgaged  premises  except  by 
purchase  upon  sale  under  judicial  decree 
consummated  by  conveyance.  McMUUm 
V.  Richards,  9  Cal.  411. 

132.  A  mortgagor  after  the  sale,  of  the 
mortgaged  premises  under  a  decree  in  a 
suit  to  foreclose  the  mortgage,  has  the  right 
to  the  use  and  possession  of  the  mortgaged 
premises  until  the  execution  of  the  sherifi^'s 
deed,  but  he  possesses  no  right  to  despoil 
the  property  in  its  fixtures.  The  deed  of 
the  sheriff  takes  effect  by  relation  at  the 
date  of  the  mortgage,  and  passes  fixtures 
subsequently  annexed  by  the  mortgagor. 
Sands  v.  Pfeiffer,  10  Cal.  265. 

133.  In  an  action  of  foreclosure  of  a 
mortgage  brought  by  the  administrator 
upon  a  note  and  mortgage  given  to  the 
intestate  in  his  lifetime,  a  witness,  whose 
wife  is  a  sister  and  heir  of  the  deceased) 
is  incompetent  upon  the  ground  of  interest 
Ltsman  v.  JSar/y,  12  CaL  283. 

134.  S.  and  B.,  in  1854,  execute  a 
mortgage  on  their  property  to  H.  Subse- 
quently they  execute  another  mortgage  on 
the  same  property  to  plaintiff.     Later,  in 

1855,  S.  conveys  his  interest  to  V^  the 
deed  declaring  the  interest  to  be  sold  sub- 
ject to  the  two  mortgages.  Later,  Y.  sells 
to  defendant  W.,  the  deed  containing  the 
same   recital  as  the  last    In  February, 

1856,  a  decree  of  foreclosure  of  the  fiist 
mortgage  to  H.,  sale  of  the  property  there* 
under,  defendant  W.  the  purchaser,  and  in 
due  time  a  sheriff?s  deed  to  him,  and  pos- 
session. In  June,  1856,  foreclosure  of 
the  second  mortgage  to  plaintifi^  sale  there- 
under, plaintiff  the  purchaser,  and  in 
March,  1857,  sheriff's  deed  to  him :  held, 
that  plaintiff  cannot  maintain  ejectment 
against  defendant  W.  on  his  sheriff's  deed; 
that  defendant,  claiming  title  through  fore- 
closure of  the  first  mortgage,  and  being  in 
possession,  cannot  be  dispossessed  by  B. 
Brown  V.  Winter,  14  Cal.  34. 

135.  Assuming  that  by  the  recital,  de- 
fendant became  bound  to  pay  plaintiff's 
mortgage  debt,  still  he  had  a  right  to  pay 
it  by  a  sale  and  purchase  under  the  first 
mortgage.    lb, 

136.  Under  a  decree  of  foreclosure  and 
sale,  H.  had  come  into  possession  of  the 
mortgaged  premises.  Subsequently,  on 
appeal  to  the  supreme  court,  the  decree 
was  reversed,  with  direction  that  the  sale 
under  it  be  set  aside,  that  defendants  in 
the  suit  be  restored  to  the  property  sold, 
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and  that  the  court  below  should  proceed 
to  dispose  of  the  case  in  pursuance  of  the 
principles  of  the  opinion.  The  court  be- 
low, on  filing  the  remittitur,  entered  a  de- 
cree setting  aside  said  sale,  restoring 
defendants  to  possession,  directing  plaintiff 
to  deliver  up  possession ;  awarding  a  writ 
of  restitution,  in  case  of  refusal,  vacating 
the  credit  given  on  the  decree  of  foreclos- 
ure— the  plaintiff  having  bought  in  the 
property — ^and  ordering  an  account  of  the 
rents  and  profits  of  the  premises  while  in 
the  hands  of  H.,  with  an  injunction  pend- 
ing the  account :  held,  that  the  order  of 
the  court  below  for  an  account  of  the  rents 
and  profits  was  right;  that  the  general 
direction  by  this  court  to  the  court  below, 
to  proceed  in  pursuance  of  the  principles 
of  the  opinion  of  this  court,  was  mere 
formality,  neither  giving  authority,  nor 
limiting  the  powers  of  the  court  below ; 
that  without  such  direction  that  court 
ooald  only  act  in  subordination  to  the 
principles  declared  by  this  court ;  that  the 
question  of  rents  and  profits  being  left 
open  by  this  court,  indicated  that  it  was  to 
be  passed  upon  by  the  court  below ;  that 
there  is  no  distinction  as  to  the  right  to 
have  the  corpus  of  the  property  restored 
on  reversal  of  the  decree  under  which  it 
was  sold,  and  the  restoring  of  the  rents 
and  profits  received  from  its  use  ;  and  that 
the  restitution  of  both  is  essential  to  mak- 
ing the  party  whole.  Haun  v.  Reynolds, 
15  Cal.  468. 

137.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a 
sheriff's  sale  on  a  foreclosure  of  a  mort-  [ 
gage,  and  the  judgment  on  which  such  sale 
was  made  is  afterwards  reversed  by  the 
supreme  court,  and  restitution  of  the  prop- 
erty 18  ordered,  the  court  below  may,  on 
motion,  order  such  party  in  possession  to 
account  before  a  referee  for  the  rents  and 
profits  received  by  him — that  is,  for  the 
sales  of  water,  etc.  The  right  to  such 
rents  and  profits  being  clear,  the  court  will 
not,  on  a  mere  question  of  remedy,  compel 
a  direct  suit  for  them.     lb,  469. 

138.  The  common  law  method,  in  such 
cases,  of  an  inquisition  of  damages  by  a 
sheriff's  jury  on  the  writ  of  restitution, 
would  be  impracticable  in  estimating  the 
rents  and  profits  of  a  water  ditch — involv- 
ing, as  the  inquhy  would,  the  receipts  from 
sales  of  water  every  day  for  a  long  period, 
as  also  payments,  expenses,  etc.    This  is 

49 


in  its  nature  an  equity  proceeding — at 
least,  to  be  disposed  of  according  to  equity 
practice.     Ih.  470. 

139.  The  party  so  in  possession,  under 
sheriff's  sale,  is  in  no  better  position  than 
if  it  be  entered  directly  under  the  mort- 
gage, to  enforce  which  the  sale  was  made  ; 
and  having  received  the  proceeds  of  the 
property  by  way  of  sales  of  water,  and 
appropriated  the  same  to  his  own  use,  he 
cannot  hold  the  property  bound  by  the 
mortgage,  and  at  the  same  time  refuse  to 
give  the  mortgagor  the  benefit  of  the 
amount  so  received.  In  equity  he  is  not 
a  purchaser,  but  a  mortgagor ;  and  though 
the  sale  was  not  set  aside  until  afler  the 
receipt  of  the  rents  and  profits,  still,  when 
it  was  set  aside,  the  order  took  effect  upon 
the  relations  of  the  parties  as  they  existed 
before  the  sale — the  mortgagors  and  the 
mortgagee  have  the  same  rights  they  had 
before.     Ih,  471. 

140.  The  foreclosure  in  this  case  did 
not  merge  the  mortgage — at  least,  for  all 
the  purposes  of  this  question  as  to  account- 
ing for  the  rents  and  profits.  H.  or  his 
assignee  was  as  much  mortgagee  af)cr  the 
decree  as  before.  The  reversal  of  the  de- 
cree would  not  affect  the  mortgage,  and  if 
H.  had  entered  into  possession  after  the 
decree,  but  before  any  sale,  he  would  have 
been  bound  to  account  for  what  he  had  re- 
ceived as  mortgagee.  Possibly  the  lien  of 
the  mortgage  might  have  been  destroyed 
by  the  judgment,  but  the  mortgage  was 
not  destroyed,  nor  the  relations  of  the  par- 
ties as  mortgagor  and  mortgagee.     Ih, 

141.  Where  plaintiff  has  two  mortgages 
on  the  same  property — the  property  being 
indivisible — and  one  of  the  mortgages  is 
not  due,  he  may  nevertheless  file  his  bill, 
and  have  a  decree  for  the  foreclosure  of 
both.  And  if  the  second  mortgage  be- 
comes due  before  the  decree,  then  defend- 
ant cannot  defeat  the  action  as  to  this 
mortgage  by  tendering  the  money  due  on 
the  first  mortgage,  after  the  maturity  of 
the  second.  The  jurisdiction  of  the  court 
over  the  subject  matter  having  attached, 
the  court  should  close  the  controversy  by 
settling  all  things  involved  in  the  litiga- 
tion.    Hawkins  v.  HiU,  15  Cal.  500. 

142.  The  proceeding  for  a  foreclosure 
of  the  equity  of  redemption,  as  those 
terms  are  understood  where  the  common 
law  view  of  mortgages  is  maintained,  is 
unknown  to  our  system,  so  far  at  least  as 
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the   owner  of   the  estate   is  concerned. 
Goodenow  v.  Ewer,  16  Cal.  468. 

143.  The  mortgagee  can  here  in  no  case 
become  the  owner  of  the  mortgaged  prem- 
ises, except  by  purchase  upon  a  sale  under 
judicial  decree,  consummated  by  convey- 
ance.    Ih. 

144.  Proceedings  in  the  nature  of  a 
suit  to  foreclose  an  equity  of  redemption, 
held  by  a  subsequent  incumbrancer,  may 
be  maintained  by  a  purchaser  under  the 
decree,  where  such  incumbrancer  was  not 
made  a  party  to  the  original  suit  to  enforce 
the  mortgage.  Such  incumbrancer  may 
be  called  upon  to  assert  his  right,  by  vir- 
tue of  his  lien,  and  his  equity  of  redemp- 
tion, extending  to  the  period  provided  by 
the  statute  of  limitations,  be  thus  reduced 
to  the  statutory  period  of  six  months.    lb. 

145.  The  owner  of  the  mortgaged  prem- 
ises, where  no  power  of  sale  is  embraced 
in  the  mortgage,  cannot  under  any  circum- 
stances be  cut  off  from  his  estate,  except 
by  sale  in  pursuance  of  the  decree  of  the 
court.  To  give  validity  to  such  decree, 
the  owner  must  be  before  the  court  when 
it  is  rendered.  No  rights  which  he  pos- 
sesses can  otherwise  be  affected,  and  any 
direction  for  their  sale  would  be  unavail- 
ing for  any  purpose.     Ih, 

146.  What  is  meant  by  sheriff  *s  deeds, 
made  on  sales  under  decrees  in  foreclosure 
suits,  taking  effect  by  relation  from  the 
date  of  the  mortgage,  explained.    lb,  469. 

147.  D.  andM.  are  owners  each  of  one 
undivided  one-half  of  certain  real  estate. 
D.  executes  a  mortgage  to  plaintiffs  upon 
his  undivided  half,  which  was  recorded  on 
the  same  day.  Subsequently  D.  and  M. 
conveyed  to  defendant,  E.,  an  undivided 
one-third  of  the  entire  property — making 
D.,  M.  and  E.  each  owners  of  one  undi- 
vided third — one-half  of  E*s  interest  being 
subject  to  the  mortgage  to  plaintiffs. 
Plaintiffs  foreclose — making  D.  alone  par- 
ty— get  judgment  for  the  amount  due,  and 
a  decreee  directing  a  sale  of  all  the  interest 
D.  had  at  date  of  mortgage.  At  the  sale 
plaintiffs  become  the  purchasers  for  the 
full  amount  of  their  judgment,  costs,  etc, 
and  in  due  time  receive  a  sheriff's  deed, 
no  redemption  being  made.  Meantime, 
but  subsequent  to  the  decree  and  before 
the  sheriff's  deed,  E.  purchases  the  re- 
maining interest  of  D.  and  M.  Plaintiffs 
sue  for  the  sale  of  the  property — a  parti- 
tion being  impossible  without  prejudice — 


and  for  an  account  from  the  tenant  in  pos- 
session ;  and  ask  to  be  reimbursed  from 
the  proceeds  of  the  sale  the  one-third  of 
the  amount  bid  by  them  at  the  sale  under 
their  decree  of  foreclosure,  on  the  ground 
that  the  decree  was  invalid  as  to  the  one- 
sixth  interest  conveved  to  £. ;  and  that 
plaintiffs  believed,  at  the  time  of  their  bid, 
they  were  acquiring  a  title  to  all  the  inter- 
est D.  had  at  the  date  of  liis  mortgage  to 
them ;  and  that  the  sheriff  stated  such  in- 
terest was  offered  for  sale :  held,  that  the 
bid  of  plaintiffs,  being  for  the  full  amount 
of  their  judgment,  satisfied  it;  and  that 
the  effect  of  this  satisfaction  was  to  dis- 
charge the  undivided  one-sixth  held  by  £. 
from  the  lien  of  the  mortgage.     lb,  470. 

148.  Held,  also,  that  plaintiffs  cannot 
be  reimbursed  in  the  amount  bid,  even 
though  they  acted  under  a  mistake  as  to 
the  effect  of  the  decree  and  sale  thereun- 
der ;  that  their  mistake  was  one  of  law, 
against  which  courts  of  equity  seldom  re- 
lieve in  an  independent  action — the  weight 
of  authority  in  the  United  States  being 
not  to  relieve,  unless  the  mistake  be  ac- 
companied with  special  circumstances,  such 
as  misrepresentation,  undue  influence,  or 
misplaced  confidence.     lb, 

149.  Held,  also,  that  upon  proper  ap- 
plication, in  the  original  foreclosure  suit, 
the  court  would  have  I'eleased  the  plaint- 
iffs from  the  purchase,  set  the  sale  aside, 
and  opened  the  decree,  and  allowed  them 
to  file  a  supplemental  complaint,  bringiog 
ing  in  E.  and  others  interested,  as  parties. 
lb. 


1.  Parties, 

150.  Where  a  plaintiff  in  an  action  to 
foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  snmmons  and 
before  judgment,  asks  for  a  decree  of  the 
mortgaged  premises,  and  if  the  same  is 
not  sufficient  to  discharge  the  debt,  then 
for  a  judgment  over  against  the  estate,  the 
administrator  is  a  necessary  party  to  the 
suit.     BeOoc  v.  Rogers^  9  Cal.  125. 

151.  A  decree  of  discharge  under  the 
insolvent  act  from  the  payment  of  a  noce 
secured  by  mortgage,  does  not  release  the 
lien  of  the  mortgage.  A  person  claimiog 
an  interest  in  the  mortgaged  premises  sub- 
sequent to  the  mortgage,  is  a  proper  party 
to  the  foreclosure  suit,  but  cannot  be  8ul>- 
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jected  to  the  costs  of  the  foreclosure  be- 
yond those  occasioned  by  his  own  separate 
defense.     Luning  v,  Brady,  10  Cal.  267. 

152.  All  persons  interested  in  the  prem- 
ises prior  to  the  suit  brought  to  foreclose 
a  mortgage  or  to  enforce  a  mechanic's 
lien,  whether  purchasers,  liens,  devisees, 
remainder  men,  reversioners  or  incum- 
brancers, must  be  made  parties,  otherwise 
their  rights  will  not  be  affected.  Persons 
who  acquire  interests  by  conveyance  or 
incumbrance,  after  suit  brought,  need  not 
be  made  parties.  Whitney  \.  Higgins,  10 
Cal.  552. 

153.  The  general  rule  of  courts  of 
equity  in  foreclosure  suits  is,  that  all  per- 
sons materially  interested  should  be  made 
parties  in  order  that  complete  justice  may 
be  done  and  multiplicity  of  suits  avoided. 
Montgomery  v.  Tutt,  11  Cal.  314. 

1 54.  Subsequent  incumbrancers  are  not, 
however,  indispensable  parties  to  a  fore- 
closure suit.  If  not  made  parties  their 
rights  cannot  be  affected;  and  they  are 
not  bound  by  the  decree.     lb.  315. 

155.  Where  a  mortgage  is  given  to  se- 
cure the  separate  debts  of  several  persons 
as  mortgagees,  it  is  a  sevei*al  security,  and 
may  be  enforced  by  each  creditor  as  in 
case  of  a  separate  mortgage.  But  where 
other  parties  are  interested  in  the  property, 
the  court  will  require  them  to  be  brought 
in  before  ordering  a  sale  or  foreclosure. 
Tyler  v.  Treka  Water  Co.,  14  Cal.  217. 

156.  Where,  in  such  case,  bill  avers  the 
other  mortgagees  are  no  longer  interested, 
and  they  are  not  parties,  demurrer  for  de- 
feet  of  parties  does  not  lie.     lb, 

157.  A  owes  B  a  debt ;  to  secure  it  A 
and  C  jointly  mortgage  to  B  a  piece  of 
land  owned  by  them  in  common.  Subse- 
quently, A  mortgages  his  undivided  inter- 
ested in  the  land  to  secure  a  debt  to  D. 
B  forecloses  against  A  and  C,  and  buys  in 
the  whole  land,  not  making  D  a  party. 
The  time  for  statutory  redemption  having 
expired,  B.  gets  a  sheriff's  deed:  held, 
that  D,  as  subsequent  mortgagee,  may  re- 
deem A's,  but  not  C's  interest  in  the  land, 
and  that  the  sale  is  final  as  to  Cs  interest, 
D  not  being  a  necessary  party  to  a  fore- 
closure. Kirhham  v.  Dupont,  14  Cal. 
563. 

158.  The  redemption  money  for  A's  in- 
terest would  be  the  amount  of  B*s  mort- 
gage debt,  with  interest,  less  one-half  of 
the  purchase  money  of  the  whole  tract. 


sold  as  the  land  of  A  and  C  under  the  fore- 
closure sale.     lb.  566. 

159.  A  subsequent  purchaser  of  land 
mortgaged  is  a  proper,  if  not  necessary 
party  to  a  foreclosure  suit;  and  if  the 
complaint  be  faulty  in  praying  to  hold  him 
as  trustee  of  the  mortgagor,  on  account  of 
fraud  in  the  purchase,  such  defect  cannot 
be  reached  by  demurrer.  De  Leon  v. 
Higuera^  15  Cal.  495. 

160.  Plaintiff  purchased  certain  prop- 
erty under  a  sale  on  a  decree  foreclosing 
a  mortgage  executed  by  one  Pender,  to 
which  decree  all  persons  in  interest  were 
parties,  among  them  defendants  here. 
The  interest  of  defendants  Wemple  and 
Pender  was  foreclosed  in  the  usual  form. 
Plaintiff  seeks  to  enjoin  a  sale  of  the 
premises  under  a  decree  in  favor  of  Wem- 
ple against  Pender,  to  enforce  a  mechan- 
ic's lien.  Plaintiff  was  not  a  party  to  the 
suit  of  Wemple  v.  Pender,  and  has  not  yet 
a  sheriff's  deed:  held,  that  injunction  does 
not  lie ;  that  plaintiff  is  but  the  purchaser 
of  an  equity,  the  decree  of  foreclosure  not 
cutting  off  the  rights  of  the  mortgagor, 
Pender;  that  he,  being  entitled  to  pos- 
session until  the  sheriff's  deed,  and  also 
having  the  equity  of  redemption,  could 
dispose  of  this  right,  and  it  might,  under 
our  statute,  be  sold  for  his  debts ;  that  if 
he  chose  to  recognize  the  validity  of 
Wemple's  lien,  or  its  enforcement,  or  sale 
under  judgment,  plaintiff  cannot  complain 
— his  rights  not  being  affected  by  the  pro- 
ceedings, as  he  was  not  a  party.  Maco- 
vich  V.  Wemple,  16  Cal.  106. 

161.  Plaintiff,  on  obtaining  his  sheriff's 
deed,  can  then  institute  the  necessary  pro- 
ceedings to  enforce  his  rights,  and  the  pur- 
chaser at  the  sheriff's  sale  under  Wemple's 
decree  will  occupy  no  better  position  than 
Wemple  himself.  But  so  long  as  Pender 
has  any  interest  in  the  property,  plaintiff 
cannot,  in  advance  of  his  own  title,  or  of 
the  extinction  of  Pender's,  come  into  equity 
to  enjoin  the  siile.     lb. 

162.  A  mortgagor,  when  he  has  not 
disposed  of  his  interest,  is  a  necessary 
party  to  a  suit  for  a  foreclosure  and  sale, 
under  our  law,  even  though  no  personal 
claim  be  asserted  against  him.  If  he  has 
parted  with  the  estate,  his  grantee  stands 
in  his  shoes,  and  possesses  the  same  right 
to  contest  the  lien,  and  to  object  to  the 
sale.  And  if  the  grantee  be  not  made  a 
party,  the  purchaser  under  the  decree  ac- 
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quires  no  title.  Goodenow  v.  JSwer,  16 
Cal.  468. 

1 63.  It  18  only  when  the  owner  of  the  es- 
tate— whether  such  owner  be  the  mortga- 
gor or  his  grantee — ^has  had  his  day  in 
court,  that  a  valid  decree  can  pass  for  its 
sale.  Under  such  decree,  the  purchaser 
takes  the  title  which  the  mortgagor  pos- 
sessed, whatever  it  may  have  been,  at  the 
execution  of  the  mortgage.     lb,  469. 

1 64.'  A  decree  in  a  foreclosure  suit  for 
the  sale  of  the  premises,  where  the  mort- 
gagor had  transferred  his  estate  in  the 
premises  previous  to  the  institution  of  the 
suit,  and  his  grantee  was  not  made  a 
party,  is  void  so  far  as  it  orders  a  sale. 
^99^  V.  Hargrove,  16  Cal.  563. 

165.  A  foreclosure  suit,  under  our  sys- 
tem, is  only  a  proceeding  for  the  legal  de- 
termination of  the  existence  of  the  lien, 
the  ascertainment  of  its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for 
its  satisfaction.  Upon  the  validity  and 
extent  of  that  lien,  the  owner  of  the  estate, 
whether  mortgagor  or  his  grantee,  has  a 
right  to  be  heard,  and  no  valid  decree  for 
the  sale  of  the  estate  can  pass  until  this 
right  has  been  afforded  to  him.     Ih,  564. 

166.  Only  those  who  are  beneficially 
interested  in  the  claim  secured  on  the  es- 
tate mortgaged,  are  necessary  parties  to 
the  foreclosure  of  a  mortgage.  McDermott 
V.  Bur1c£,  16  Cal.  590. 

See  Parties. 


2.   Decree. 

1 67.  Where  a  mortgage  was  given  to 
secure  an  indebtedness  for  which  prom- 
is5ory  notes  were  held,  with  an  under- 
standing that  the  notes  were  to  be  given 
up,  and  the  personal  responsibility  can- 
celed on  a  foreclosure  of  mortgage,  the 
m  >rtgagee  was  held  not  to  be  entitled  to  a 
p  M'sonal  judgment  for  any  balance  unpaid 
after  a  sale  of  the  property.  Moore  v. 
Retpidds,  1  Cal.  352. 

1G8.  A  mortgagee  is  entitled  to  a  per- 
sonal judgment  against  the  moitgagor  for 
the  balance  remaining  unpaid  ailer  the 
sale  of  the  premises.     Ih,  353. 

1 69.  Under  the  two  hundred  and  twen- 
ty-ninth section  of  the  Practice  Act,  a  sub- 
sequent judgment  creditor  having  a  lien 
has  a  right  to  redeem  real  estate  sold  by 


foreclosure  of  a  previous  mortgage  in  the 
hands  of  the  purchaser.  Kent  v.  Laffan^ 
2  Cal.  596. 

170.  Where  a  mortgage  covers  two 
lots,  and  the  mortgagor  conveys  one  with 
covenants  of  warranty,  the  purchaser 
would  be  entitled  to  be  reimbursed  by  the 
mortgagor  on  the  warranty,  if  the  lot  is 
subjected  to  the  mortgage:  held,  there- 
fore, that  the  mortgagor  could  not  com- 
plain that  the  decree  of  foreclosure  ordered 
the  sale  of  the  unconveyed  lot  for  the  pay- 
ment of  the  mortgage,  and  if  the  mortga- 
gee has  no  notice  of  those  transactions  he 
could  have  all  the  lots  subjected  to  his 
mortgage.     Cheever  v.  Fair^  5  CaL  338. 

171.  A  mortgage  allowed  costs  of  fore- 
closure, including  counsel  fees  not  exceed- 
ing five  per  cent,  of  the  amount  due :  held, 
that  the  limitation  of  five  per  cent,  applied 
to  counsel  fees  alone,  and  did  not  include 
other  costs.  Gronjier  v.  Minium^  5  Cal. 
492. 

172.  Production  of  the  original  note 
and  mortgage,  and  proof  of  service  of  sum- 
mons, is  sufficient  to  justify  a  decree  of 
foreclosure  on  default.  Harlan  v.  Smith, 
6  Cal.  174. 

173.  It  is  error  to  decree  that  the  sher- 
iff should  execute  a  deed  to  the  purchaser 
on  the  foreclosure  sale,  the  land  being  sold 
subject  to  redemption  in  six  months.     Ih, 

174.  A  decree  of  foreclosure  cannot  be 
impeached,  collaterally,  because  entered 
prematurely.  The  remedy  is  by  a  direct 
proceeding  in  the  action.  Alderson  v. 
Bell,  9  Cal.  821 ;  Nagle  v.  Macy,  9  Cal. 
429. 

175.  In  a  foreclosure  suit,  judgment 
may  be  rendered  for  the  amount  found 
due  upon  the  personal  obligation  to  secure 
which  the  mortgage  is  executed.  RoQint 
v.  Forhes,  10  Cal.  300. 

176.  In  a  suit  on  a  promissory  note 
and  mortgage,  the  court  may  give  a  gen- 
eral judgment  for  the  amount  due  on  the 
note,  and  at  the  same  time  a  decree  of 
foreclosure  of  the  mortgaged  premises. 
Rowe  V.  Table  Mountain  W,  Co.,  10  Cal. 
444. 

177.  Where  a  mechanic's  lien  attached 
on  certain  premises  January  18th,  1856, 
and  a  suit  was  brought  subsequent  to  the 
execution  and  record  of  the  mortgage  to 
enforce  the  mechanic's  lien,  in  which  suit 
the  mortgagees  were  not  made  parties, 
and  under  the  decree  rendered  in  such 
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suit  a  8ale  was  made,  and  after  the  expi- 
ration of  six  months,  no  redemption  being 
had,  a  deed  was  executed  to  tlie  assignee 
of  the  sheriff's  certificate :  held,  that  the 
right  of  the  mortgagees  to  redeem  the 
premises  by  paying  off  the  incumbrance 
of  the  mechanic's  lien  was  not  affected  by 
the  decree  and  the  proceedings  thereunder ; 
and  that  the  purchaser  of  the  premises 
upon  a  decree  of  foreclosure  of  the  mort- 
gage, having  received  his  deed  upon  such 
purchase,  was  entitled  to  the  same  right  to 
redeem.  Whitney  v.  Higgins^  10  Cal. 
ool. 

178.  Where  an  assignment  of  a  note 
and  mortgage  has  been  made  to  plaintiffs 
to  indemnify  them  as  sureties,  on  a  bail 
bond  for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is  proper  for 
them  as  such  assignors  to  institute  suit  on 
the  note  and  mortgage,  and  a  decree  of 
ibreclosure  in  such  case,  with  directions  to 
pay  the  money  into  court,  to  await  the 
further  decree  of  the  court,  is  proper,  or 
at  least,  there  is  no  error  in  such  a  decree 
to  the  prejudice  of  the  defendants.  Hun- 
ter v.  Leran,  11  Cal.  12. 

179.  In  a  foreclosure  suit,  where  judg- 
ment is  taken  by  default,  the  decree  can 
give  no  relief  beyond  that  which  is  de- 
manded in  the  bilL  Haun  v.  Reynolds, 
11  Cal.  19. 

180.  Where  proceedings  in  a  foreclos- 
ure suit  were  delayed  by  agreement,  in 
consideration  of  the  execution  of  a  second 
mortgage  on  other  property,  in  which  third 
parties  joined  as  additional  security,  and 
subsequently  plaintiff  filed  a  supplemental 
bill  setting  up  the  second  mortgage,  and 
asking  a  sale  of  the  premises  described  in 
both  mortgages,  judgment  was  taken  by 
default  for  the  debt,  and  the  court  decreed 
a  foreclosure  of  the  several  mortgages  and 
a  sale  of  the  property  conveyed,  and  di- 
rected that  the  property  described  in  the 
mortgage  executed  by  Reynolds  should  be 
first  offered  for  sale,  but  that  no  bid  should 
be  received  for  a  less  sum  than  the  full 
amount  of  judgment  and  costs.  If  this 
sum  was  not  bid,  then  the  whole  property 
included  in  the  two  mortgages  was  to  be 
sold  together :  held,  that  the  decree  was 
erroneous.     Ih.  20. 

181.  The  omission  of  the  words  "be 
sold,"  in  a  judgment  of  foreclosure,  after 
the  description  of  the  premises,  is  a 
mere  clerieal  error,  which  will  not  affect 


the  judgment.     Moore  v.  Semple,  11  Cal. 
361. 

182.  In  this  State,  parties  are  at  liberty 
to  adopt,  in  the  foreclosure  of  mortgages, 
the  course  pursued  under  the  old  chancery 
system,  and  take  a  decree  adjudging  the 
amount  due  upon  the  personal  obligation 
of  the  mortgagor,  and  directing  a  sale  of 
the  premises,  and  the  application  of  the 
proceeds  to  its  payment ;  and  apply  after 
sale  for  the  ascertainment  of  any  defi- 
ciency, and  execution  for  the  same;  or 
they  may  take  a  formal  judgment  for  the 
amount  due  in  the  first  instance.  Row- 
land v.  Leiby,  14  Cal.  157. 

183.  In  a  foreclosure  suit  the  decree 
will  not  apportion  the  debt  among  the  sev- 
eral cotenants  of  the  land,  who  acquired 
undivided  interests  therein  at  the  same 
time,  and  subsequent  to  the  execution  of 
the  mortgage.  Perre  v.  Castro^  14  CaL 
531. 

184.  Where  plaintiffs  obtained  a  decree 
in  a  foreclosure  suit  against  husband  and 
wife,  the  mortgage  being  executed  by 
them,  and  the  decree  being  in  the  usual 
form,  for  the  amount  due,  sale  of  the 
premises,  application  of  the  proceeds,  and 
execution  against  the  property  of  the  hus- 
band for  any  deficiency,  and  afler  the  en- 
try of  the  decree  the  husband  died  :  held, 
that  the  plaintiffs  were  entitled  to  an  order 
of  sale  upon  the  decree,  notwithstanding 
the  death  of  the  husband,  but  not  to  exe- 
cution for  any  deficiency.  Cowell  v. 
BvLckelew,  14  Cal.  641. 

185.  Where,  in  a  foreclosure  suit,  the 
judgment  is  in  the  usual  form — ascertain- 
ing the  amount  due,  directing  a  sale  of  the 
mortgaged  premises,  application  of  the  pro- 
ceeds to  the  payment  of  the  debts,  pro- 
viding for  the  recovery  of  any  deficiency, 
and  authorizing  execution  for  the  same — 
such  judgment  does  not  become  a  lien  on 
the  real  estate  of  the  debtor  from  the  time 
it  is  docketed.  Chapin  v.  Broder,  16  Cal. 
421. 

186.  Section  two  hundred  and  forty-six 
of  the  Practice  Act  authorizes,  in  fore- 
closure suits,  a  personal  judgment  against 
the  mortgagor,  in  addition  to  the  relief 
usually  granted  ;  and  such  personal  judg- 
ment, when  docketed,  becomes  a  lien. 
But  the  mere  contingent  provision  for  ex- 
ecution, in  case  of  deficiency,  etc.,  does 
not  amount  to  a  personal  judgment,  and 
to  such  provision  no  effect  can  be  given  as 
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a  judgment  lien,  until  the  amount  of  the 
deficiency  to  be  recovered  lias  been  ascer- 
tained and  fixed.     Ih, 

187.  In  this  latter  case,  the  limitation 
upon  the  lien  does  not  commence  to  run 
until  the  deficiency  be  ascertained,  and  an 
execution  can  be  issued  therefor.     Ih, 

188.  The  decree  in  a  foreclosure  suit, 
under  the  old  equity  system,  usually  di- 
rected the  mortgagor  to  assert  his  right  by 
payment  of  the  principal  sum  due,  inter- 
ests and  costs,  within  a  designated  period, 
or  be  barred  of  his  equity.  The  decree 
operated  directly  upon  the  property,  and 
its  effect  was  to  restore  the  same,  upon 
payment,  to  the  mortgagor;  or  to  vest, 
upon  failure  of  payment,  an  absolute  title 
in  the  mortgagee.  To  give  any  efficiency 
to  the  decree,  it  was  essential  that  the 
owner  of  the  equity  should  be  brought  be- 
fore the  court ;  and  he  was  an  indispensa- 
ble party  to  a  valid  foreclosure.  Goode- 
now  V.  JEwer,  16  Cal.  467.  * 

189.  Courts  of  equity  are  ever  ready 
to  grant  relief  from  sales  made  upon  their 
decrees,  where  there  has  been  irregularity 
in  the  proceedings,  rendering  the  title  de- 
fective, as  well  when  the  purchaser  or  par- 
ties interested  have  been  misled  by  a  mis- 
take of  law  as  to  the  operation  of  the  de- 
cree, as  when  they  have  been  misled  by  a 
mistake  of  fact  as  to  the  condition  of  the 
property,  or  the  estate  sold,  provided  ap- 
plication be  made  to  them  in  the  suits  in 
which  such  decrees  are  entered,  within  a 
reasonable  time,  and  the  relief  will  not 
operate  to  the  prejudice  of  the  just  rights 
of  others.     lb,  470. 

190.  The  nature  and  extent  of  the  re- 
lief in  such  cases  are  matters  resting  very 
much  in  the  sound  discretion  of  the  court. 
As  a  general  rule,  the  purchaser  will  be 
released  and  a  resale  ordered,  or  such 
new  or  additional  proceedings  directed  as 
may  obviate  the  objections  arising  from 
those  originally  taken,  when  the  conse- 
quences of  the  mistake  are  such  that  it 
would  be  inequitable,  either  to  the  pur- 
chaser or  to  the  parties,  to  allow  the  sale 
to  stand.  But  when  relief  is  sought  in 
one  action  from  a  purchase  made  upon  a 
mistake  of  law  as  to  the  effect  of  a  decree 
rendered  in  another  action,  it  seems  that 
the  ordinary  rules  as  to  mistakes  of  law 
should  apply,  and  from  such,  courts  of 
equity  seldom  relieve.     lb, 

191.  In  this  case  relief  cannot  be  grant- 


ed, as  no  special  circumstances  are  shown, 
and  no  excuse  offered  for  neglecting  to  ap- 
ply for  relief  in  the  original  foreclosure 
suit.  And  further,  this  action  is  not 
brought  directly  for  relief  from  the  sale, 
but  for  a  sale  of  the  property,  an  account 
as  incident  to  a  partition,  and  distribu- 
tion of  the  proceeds  among  the  owners, 
tenants  in  common  thereof;  and  D.,  the 
mortgagor,  is  not  made  a  party.     lb.  471. 

192.  The  rights  of  plaintiffs  to  proceeds 
arising  from  the  sale  must  be  limited  by 
the  extent  of  the  interest  they  acquired 
in  the  premises  under  their  conveyance — 
that  is,  to  one-third ;  and  from  this  one- 
third,  their  proportionate  share  of  the  costs 
and  expenses  of  the  action  and  subsequent 
proceedings  must  be  deducted.    lb,  472. 

193.  The  doctrine  of  caveat  emptor 
applies  only  to  sales  made  upon  valid 
judgments;  and  is  usually  invoked 
with  reference  to  sales  upon  execution  is- 
sued against  the  general  property  of  a 
judgment  debtor.  In  these  latter  cases,  a 
defect  of  title  is  no  ground  for  interfer- 
ence with  the  sale,  or  a  refusal  to  pay  the 
price  bid.  The  purchaser  takes  upon  him- 
self all  the  risks  as  to  the  title,  and  bids 
with  full  knowledge  that  in  any  event  be 
only  acquires  such  interest  as  the  debtor 
possessed  at  the  date  of  the  levy,  or  the 
lien  of  the  judgment ;  and  that  he  may 
possibly  acquire  nothing.  Boggs  v.  Hot- 
grave^  16  Cal.  564. 

194.  A  somewhat  different  rule  prevails 
in  cases  where  particular  property  Is  the 
subject  of  sale,  by  a  specific  adjudication ; 
as  where  the  interest  of  A.  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  valid- 
ity of  a  decree  of  this  character,  the  pres- 
ence of  A  is  essential ;  and  when  present, 
the  decree  binds  him  and  is  effectual,  by 
the  sale  it  orders,  to  ti'ansfer  his  estate.  A 
valid  decree  in  a  mortgage  case  operates 
upon  such  interest  as  the  mortgagor  pos- 
sessed in  the  property  at  the  execution  of 
the  mortgage.  That  interest  may  not  con- 
stitute a  valid  title ;  it  may  not,  in  fact,  be 
of  any  value ;  and  the  purchaser  takes  the 
risk.  To  that  extent  the  doctrine  of  ca- 
veat emptor  applies  even  in  those  cases, 
and  in  all  cases  of  adjudication  upon  spe- 
cific interests,  but  no  further.  The  inter- 
est specifically  subject  tb  sale,  whatever  it 
may  be  worth,  a  purchaser  is  entitled  to 
receive ;  it  is  for  that  interest  he  makes 
his  bid  and  pays  his  money.     lb. 
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195.  A  purchaser,  under  a  decree  of 
this  character  may  petition  to  be  released 
from  his  purchase,  or  that  the  sale  be  set 
aside,  where  it  has  been  subsequently  dis- 
covered that  the  court  rendering  the  de- 
cree had  not  acquired  jurisdiction  of  the 
subject  matter ;  or  of  persons  having  in- 
terests in  the  property ;  or  for  other  rea- 
sons, that  the  estate  directed  to  be  sold 
would  not  pass.     Ih,  565. 

196.  Where  a  purchaser  at  a  sale  un- 
der a  decree  in  a  foreclosure  suit,  direct- 
ing the  sale  of  the  premises — ^which  de- 
cree, was  void  because  the  grantee  of  the 
mortgagor  was  not  made  party — ^brought 
euit  against  the  mortgagees  to  recover 
bock  the  money  paid  them  on  his  bid: 
held,  that  the  action  does  not  lie,  the  pur- 
chaser being  aware  at  the  time  of  his  bid 
that  the  mortgagor  had  sold  the  premises 
before  the  institution  of  the  foreclosure 
suit,  and  there  being  no  fraud.     Ih. 

197.  The  purchaser  in  such  case  makes 
a  mistake  of  law  as  to  the  effect  of  the  de- 
cree when  the  grantee  of  the  mortgagor  is 
not  made  party  to  the  foreclosure  suit. 
From  such  mistake  no  relief  can  be  grant- 
ed in  an  action  at  law.     Ih. 

198.  Plaintiff  must  seek  relief  from  the 
consequences  of  the  invalidity  of  the  de- 
cree, by  proceedings  in  the  foreclosure 
suit.  By  his  act  of  purchase  he  has  sub- 
mitted himself  to  the  jurisdiction  of  the 
court  in  that  suit,  as  to  all  matters  con- 
nected with  the  sale,  and  is  entitled  to  ap- 
ply for  such  relief  as  the  facts  of  the  case 
may  justify.  Upon  his  application,  that 
court  may  direct  the  sale  to  be  set  aside 
and  the  satisfaction  to  be  canceled,  and 
authorise  a  supplemental  bill  for  a  resale 
of  the  premises  to  be  filed  and  conducted 
in  the  name  of  the  complainants  in  that 
suit,  for  the  plaintiff's  benefit,  and  direct 
that  the  grantee  of  the  mortgagor,  and  any 
other  persons  interested  in  the  premises, 
be  brought  in  as  parties ;  or  it  may  make 
such  otlier  and  different  order  in  the  mat- 
ter as  will  protect  the  rights  of  all  parties, 
and  mete  out  exact  justice.     Ih,  566. 

See  Judgment,  Redemption. 


in.  Upon  the  Homestead. 

199.  Treating  the  mortgage  as  a  mere 
security    for    the  purchase  money  of  a 


homestead,  it  is  evident  that  the  debt  could 
not  be  lost  by  the  acceptance  of  a  new 
mortgage  intended  to  supply  the  old  one 
and  secure  the  same  debt.*  Dillon  v. 
Byme^  5  Cal.  457 ;  Carr  v.  Caldwell^  10 
Cal.  385. 

200.  B  bought  premises  and  executed 
a  note  for  part  payment,  which  was  afler- 
wards  transferred  to  plaintiff,  who  then 
loaned  an  additional  sum  and  took  his 
note  and  a  new  mortgage  on  the  same  lot 
and  another  lot,  and  canceled  the  first ^ 
mortgage.  In  a  suit  to  foreclose  the  mort-' 
gage,  B's  wife  intervened  and  claimed  the 
premises  as  a  homestead :  held,  that  the 
land  was  liable  for  the  remainder  of 
the  purchase  money,  no  matter  to  what 
purpose  it  might  be  devoted.  Dillon  v. 
Byrne,  5  Cal.  457 ;  Birrell  v.  Shie,  9  Cal. 
107;  Oarr  v.  CaldweU,  10  Cal.  385; 
Swijft  v.  Kraemer,  13  Cal.  530. 

201.  Where  an  action  is  brought  to 
foreclose  a  mortgage  upon  property  claim- 
ed as  a  homestead,  the  wife  of  the  mort- 
gagor is  a  necessary  party  to  the  adjust- 
ment of  the  controversy,  and  should  be 
allowed  to  intervene.  Sargent  v.  Wilson, 
5  Cal.  507. 

202.  WTiere  a  married  man,  whose  wife 
never  resided  in  this  State,  purchased  a 
lot  of  land  and  resided  upon  it,  which  he 
then  mortgaged,  his  wife  not  joining 
therein,  and  subsequently  his  wife  came  to 
this  State  and  resided  with  him  on  the 
mortgaged  premises :  held,  that  the  char- 
acter of  homestead  was  never  impressed 
upon  the  premises  until  the  actual  resi- 
dence of  the  family  thereon,  and  there- 
fore the  homestead  exemption  cannot  be 
sustained  against  the  mortgage.  Cart/  v. 
Tice,  6  Cal.  630 ;  Bix  v.  McHmry,  7  Cal. 
91 ;  Benedict  v.  Bunnell,  7  Cal.  246. 

203.  A,  a  married  man,  mortgaged  the 
homestead  to  B  without  the  concurrence 
of  his  wife,  and  A  and  his  wife  subse- 
quently mortgaged  to  C,  and  B  and  C  both 
foreclosed  their  mortgages,  neither  making 
the  other  a  party;  whereupon  C  filed  a 


*Tho  homeflteAd  act  was  pasted  In  1851,  atatuten  p.  296. 
In  I'^AI,  the  opinion  in  ToMlor  v.  Hargou*^  4  Cal.  273,  held 
that  there  could  be  no  abandonment  or  mortirajre  of  the 
hoine«tead,  except  by  the  Joint  act  of  hiutband  and  wife. 
This  decision  was  repeatedly  afflrmed  until  li<fi9,  when  the 
court,  in  Gee  v.  Moor*^  11  Cal.  478,  reversed  all  previous 
cases,  and  held  that  there  could  be  an  abandonment  or 
mortgage  without  the  concurrence  of  the  wire,  which  lat- 
ter decision  has  been  adhered  to  in  several  later  casts.  In 
1800,  statutes,  p.  311,  the  act  has  been  amended  so  as  to  re- 
quire a  regi«>try  of  the  homestead,  and  an  abandonment 
must  be  b3'  deed  aclcnowledged  and  recorded  after  execu- 
tion by  husband  and  wife,  and  there  can  be  no  mortgage  on 
the  homestead. 
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bill  against  B  to  set  aside  the  decree  of 
foreclosure  of  the  latter,  alleging  that  the 
homestead  premises  did  not  exceed  in  val- 
ue $5,000:  held,  that  C  could  urge  the 
same  objections  to  the  mortgage  of  B  that 
A  and  his  wife  could;  that  B's  decree  was 
a  cloud  upon  the  title,  and  impaired  the 
security,  and  that  C  was  entitled  to  have 
it  set  aside.  Dorseyy,  McFarland^  7  Cal. 
346 ;    Van  Reynegom  v.  Hevalk,  8  Cal.  76. 

204.  A  mortgage  of  the  homestead 
signed  by  the  husband  alone  is  absolutely 

'void,  where  its  value  does  not  exceed 
$5,000.  When  the  husband  ceases  to  be 
the  head  of  the  family  the  right  to  the 
homestead  also  ceases.  Revalk  v.  Krcie- 
mery  8  Cal.  74 ;  Van  Reynegom  v.  Revalk, 
8  Cal.  76 ;  Cook  v.  Klink,  8  Cal.  353 ; 
Moss  V.  Warner,  10  Cal.  298 ;  Lies  v.  De 
DiaUar,  12  Cal.  329. 

205.  Where,  after  judgment  of  fore- 
closure had  been  taken  in  an  action  against 
the  husband  solely,  on  a  mortgage  on  the 
homestead  premises  executed  by  him 
alone,  the  husband  and  wife  joined  in  a 
mortgage  to  a  third  party :  held,  that  the 
foreclosure  bound  no  one  as  to  the  home- 
stead, and  that  the  second  mortgage  was 
absolute  as  against  the  homestead.  Van 
Reynegom  v.  Revalk,  8  Cal.  76. 

206.  Where  A,  who  is  a  married  man, 
is  occupying  premises  as  the  tenant  of  B, 
and  concludes  to  purchase  the  same,  and 
to  do  so  borrows  the  whole  of  the  pur- 
chase money  from  C,  and  to  secure  the 
payment  thereof  to  C  mortgages  the 
premises  to  him,  but  the  wife  does  not 
sign  the  mortgage :  held,  that  the  home- 
stead right  was  subject  to  the  mortgage. 
Lassen  v.  Vance,  8  Cal.  274. 

207.  The  homestead  right  is  not  affected 
by  the  foreclosure  of  a  mortgage  signed 
by  the  husband  alone.  Cook  v.  Klink,  8 
Cal.  353. 

208.  In  the  action  to  foreclose  a  mort- 
gage against  a  husband  who  sets  up  the 
right  of  homestead,  the  court  should  oixler 
the  wife  of  defendant  to  be  brought  in  as 
a  party,  as  no  decision  of  the  question  of 
homestead  can  be  conclusive,  either  upon 
the  husband  or  wife,  unless  both  are  par- 
ties.    Marks  v.  Marsh,  9  Cal.  97. 

209.  The  wife  is  a  proper  party  defend- 
ant in  a  suit  to  foreclose  a  mortgage  exe- 
cuted upon  premises  claimed  as  a  home- 
stead. If  not  made  such  a  party,  she  may 
intervene,  or,  by  permission  of  the  court, 


be  allowed  to  file  a  separate  answer,  the 
plaintiff  having  the  liberty  to  amend  his 
complaint  if  any  matters  are  set  up  in  the 
answer  which  he  might  wish  to  anticipate 
by  further  allegation.  Moss  v.  Wam&r, 
10  Cal.  297. 

210.  Where  commissioners  were  ap- 
pointed by  the  court  to  select  and  set  apait 
as  a  homestead  a  portion  of  the  tract  of 
land  mortgaged,  sudi  portion  to  be  of  the 
value  of  $5,000,  in  form  as  compact  as 
possible,  including  the  place  where  the 
dwelling  house  is  situated,  and  to  repcHi 
their  action  to  the  court ;  and  the  commis* 
sioners  acting  under  oath  made  the  selec- 
tion and  the  report  was  approved :  held, 
that  the  proceeding  was  proper.     lb,  298. 

211.  y ,  a  married  man,  purchased  a  lot 
of  land  of  G,  and  gave  a  mortgage  ou  the 
lot  to  G  for  the  purchase  money ;  G  sub- 
sequently obtained  a  decree  of  foreclosure 
of  the  mortgaged  premises.  On  the  day 
advertised  for  the  sale,  and  just  before  the 
sale  was  to  take  place,  Y  borrowed  of  C 
money  for  the  purpose  of  paying  <^  the 
mortgage  and  decree,  and  agreed  to  give 
C  a  mortgage  on  the  premises  to  secure 
the  money  so  loaned ;  Y  paid  off  the  decree 
and  G's  mortgage  was  satisfied.  Within 
a  few  mmutes  thereafter  Y  gave  a  mort- 
gage to  C  on  the  premises  in  accordance 
with  the  agreement.  Y's  wife  did  not 
join  in  the  mortgage.  At  the  time  of  C's 
loan,  and  the  execution  of  the  mortgage 
therefor,  the  premises  were  occupied  by 
Y  and  his  wife  as  a  homestead ;  Y  died 
soon  after,  and  his  wife  claimed  the  prem- 
ises as  a  homestead :  held,  that  Cs  mort- 
gage took  the  place  of  G*8,  and  was  and  is 
a  valid  lien  on  the  premises  to  the  extent 
of  the  money  applied  to  the  satisfaction  of 
G's  mortgage.  Carr  v.  Caldwell,  10  Cal. 
385. 

212.  When  a  mortgage  is  given  as  se- 
curity for  the  purchase  money  of  the 
mortgaged  premises,  no  homestead  can  be 
carved  out  of  the  property  so  as  to  impair 
the  rights  of  the  mortgagee.  Montgom- 
ery V.  Tutt,  11  Cal.  193. 

213.  A  mortgage  of  the  homestead  of 
the  family  executed  by  the  husband  only 
is  void.  To  make  such  mortgage  valid 
the  wife  should  join  with  the  husband  in 
the  execution  of  it.  Lies  v.  De  DiMar^ 
12  Cal.  329. 

214.  An  order  of  the  probate  court  set- 
ting apart  property  as  a  homestead  will 
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not  defeat  a  mortgage  which  has  properly 
vested  as  a  lieu  upon  the  property,  where 
tlie  mortgagor  was  not  a  party  to  such 
proceedings.     Ih,  330. 

215.  In  a  mortgage  of  the  homestead, 
the  premises  need  not  he  described  as  the 
homestead.  Pfeiffer  v.  Riehn^  13  Cal. 
649. 

216.  Action  to  recover  certain  real 
estate  as  the  homestead  of  plaintiffs. 
Complaint  avers  that  plaintiff  K.  alone 
executed  to  C.  his  note,  and  a  mortgage 
on  the  property  in  question  to  secure  its 
payment.  C.  foreclosed,  making  K.  and 
his  wife,  and  also  several  persons  holding 
subsequent  mortgages,  parties.  K.  and 
wife  made  default,  but  the  other  defend- 
ants answered,  asking  for  a  sale  of  the 
property  and  a  decree  settling  all  priori- 
ties, etc  The  court  oixlered  a  sale  of  the 
property,  and  that,  in  case  of  insufficiency 
of  the  proceeds  to  satisfy  all  the  mort- 
gages, they  be  paid  in  a  certain  order — 
C.'s  mortgage  being  last:  held,  that 
plaintiffs  cannot  recover  without  showing 
that  these  subsequent  mortgages  were  in- 
valid and  insufficient  to  pass  the  title,  be- 
cause the  complaint  avera  the  sale  to  have 
been  made  under  them  as  well  as  under 
the  mortgage  to  C.  Klink  v.  Coheuy  15 
Cal.  201. 

217.  Under  the  Act  of  1851,  prior  to 
its  amendment  in  1860,  mortgages  upon 
the  homestead,  executed  by  the  husband 
alone,  were  not  absolutely  void,  but  were 
invalid  only  to  the  extent  required  for  the 
protection  of  the  husband  and  wife  in  the 
enjoyment  of  their  homestead  rights. 
Bowman  v.  Norton^  16  Cal.  217. 

218.  Where,  under  the  Act  of  1851, 
both  husband  and  wife  unite  in  a  convey- 
ance of  the  homestead,  the  homestead 
rights  are  relinquished,  and  persons  to 
whom  the  husband  alone  had  mortgaged 
the  homestead  previous  to  such  convey- 
ance may  enforce  their  mortgages  against 
the  property  in  the  hands  of  the  grantee. 
/*.  218. 

219.  The  Act  of  1860  materially 
changes  the  provisions  of  the  Act  of  1851, 
and  renders  any  mortgage  hereafter  of  the 
homestead,  except  to  secure  or  pay  the 
purchase  money,  invalid  for  any  purpose 
whatever.     Ih, 

See  Homestead. 


IV.  Chattel  Mortgage. 

220.  A  chattel  mortgage,  which  stipu- 
lates for  the  enjoyment  of  the  possession 
of  property  by  the  mortgagors  until  breach 
of  the  conditions,  is  invalid  by  the  statute 
of  frauds  against  third  parties.  Meyer  v. 
Gorkam,  5  Cal.  324. 

221.  If  the  mortgagee  took  immediate 
and  actual  possession  of  the  property,  in 
the  absence  of  any  contract  concurrent  or 
subsequent  in  the  mortgage,  confennng 
any  greater  authority  than  that  contained 
in  the  mortgage,  he  cannot  claim  by  virtue 
of  such  possession,  because  the  covenants 
of  the  mortgage  show  that  he  was  not  en- 
titled to  the  possession.     lb, 

222.  A  party  who  purchases  at  sheriff's 
sale,  stock  of  an  incorporation,  knowing 
that  the  certificates  of  such  stock  have 
been  previously  mortgaged,  is  chargeable 
with  notice  of  the  fact,  and  takes  subject 
to  the  claim  of  the  mortgagee.  Weston  v. 
Bear  River  and  Auburn  W,  ^  M,  Co,,,  6 
Cal.  429. 

223.  H.  has  a  mortgage  on  chattels 
executed  by  M.,  in  whose  possession  by 
the  terms  of  the  mortgage  they  were  to 
remain.  Upon  default  in  paying  interest 
or  principal  the  mortgagor  was  to  surren- 
der possession.  H.  attaches  M.  for  inter- 
est due  and  for  other  debts,  and  levies  on 
the  chattels  in  M.'s  hands.  The  constable 
agrees  with  H.  to  hold  the  property  for 
him  both  on  the  attachment  and  the  mort- 
gage, and  M.  consents.  H.  exercises 
some  control  over  the  property.  The  de- 
fendant, as  sheriff,  now  levies  on  the 
property  at  the  suit  of  R,  v.  M.^  takes 
possession  from  the  constable  and  pays  the 
attachment  of  H.  H.  sues  the  sheriff  in 
replevin,  and  offers  on  the  trial  to  prove 
that  the  attachment  and  judgment  in  R, 
V.  M,  are  false,  fraudulent  and  collusive : 
held,  that  the  court  below  erred  in  reject- 
ing the.  evidence ;  that  on  default  of  pay- 
ing interest,  it  was  M.'s  duty  to  give  up 
possession  ;  that  his  assent  to  the  posses- 
sion of  H.  ailer  the  constable's  levy  was 
sufficient  to  entitle  H.  to  the  property, 
subject  only  to  his  own  attachment. 
Hackett  v.  Manhvey  14  Cal.  89. 

224.  A  mortgage  of  chattels,  the  pos- 
session remaining  in  the  mortgagor,  is 
good  against  all  persons,  except  subsequent 
purchasers,  and  bona  fide  creditors.  Ih. 
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225.  A  sheriff  in  such  case  has  no  bet- 
ter rights  than  the  creditor  he  represents, 
and  the  creditor  is  not  one  of  the  two 
classes  in  whose  favor  a  mortgage  unac- 
companied bj  possession  is  void,  to  wit : 
bona  fide  creditors,  or  subsequent  pur- 
chasers.    Ih,  90. 

226.  Where,  from  an  instrument  trans- 
ferring shares  of  stock  as  security  for  a 
note,  and  from  other  circumstances,  the 
transaction  is  clearly  a  loan,  a  clause  of 
foreclosure  on  nonpayment,  or  a  provis- 
ion that  the  mortgagee  may  take  the  prop- 
erty for  the  debt,  does  not  make  the  instru- 
ment any  the  less  a  mortgage.  Smith 
V.  '49  ^  '56  Quartz  Mning  Co^  14  Cal. 
246. 

227.  A  mortgagee  of  stock  in  such  a 
case  does  not  get  an  absolute  title  to  the 
stock  by  the  mere  default  of  payment  of 
the  mortgage  debt.     Ih,  247. 

228.  The  rule,  under  our  statute,  as  to 
the  delivery  of  possession  of  the  mort- 
gaged personal  property,  is  not  more  strict 
than  that  held  by  the  English  and  United 
States  courts  under  the  statute  of  fraud. 
Chaffin  V.  Dovhy  14  Cal.  386. 

229.  A  mortgage  is  a  security  for  a 
debt,  and  cannot  exist  independently  of 
the  relation  of  debtor  and  creditor  between 
the  parties.     People  v.  Irwin,  14  Cal.  435. 

230.  If  it  were  shown  that  the  consid- 
eration for  the  conveyance  was  a  pre- 
existing debt,  these  provisions  would 
afford  very  strong  evidence  that  the  debt 
bad  not  been  extinguished,  and  that  the 
conveyance  was  intended  as  a  mortgage  to 
secure  its  payment.     Ih.  436. 

231.  A  mortgage  on  its  face  given  to 
secure  a  promissory  note,  is  prima  facie 
given  in  good  faith,  and  to  secure  a  **  just 
indebtedness,"  within  the  first  section  of 
the  chattel  mortgage  act  of  1857.  Ede  v. 
Johnson^  15  Cal.  57. 

232.  Under  that  act,  "a  residence" 
stated  to  be  "  in  Sierra  county,  California," 
is  sufficiently  stated.  And  an  **  occupa- 
tion "  stated  as  that  of  ^  late  merchant,  of 
Pine  Grove,"  etc.,  is  sufficient.     Ih, 

233.  The  object  of  this  provision  in  the 
statute  is  identification.  It  is  not  an  in- 
dLspensable  requisite  to  the  validity  of  the 
mortgage,  which  would  be  valid  if  it  stated 
the  parties  to  have  no  occupation  or  pro- 
fession.    Ih. 

234.  So  where  the  mortgage  is  condi- 
tioned to  pay  a  note  **  according  to  the 


tenor  and  conditions  thereof,"  and  the  note 
is  recited  as  a  certain  promissory  note  for 
the  payment  of  the  sum  of  $3,500  on  the 
sixth  day  of  June,  A.  D.  1858,  at  sud 
Pine  Grove,  with  interest  at  the  rate  of 
two  per  cent,  a  month,  from  date  till  paid," 
the  statute  is  complied  with  as  to  ^  setting 
out  the  sum  to  be  secured,  the  rate  of  in- 
terest to  be  paid,  and  when  payable."    lb, 

235.  Under  the  chattel  mortgage  act  of 
1857,  a  mortgage  of  shares  of  stock  in  an 
incorporated  company  is  valid  without  a 
transfer  on  the  books  of  the  company,  as 
is  required  by  the  corporation  act  of  1853, 
relative  to  pledges  of  stock  by  delivery  of 
the  certificates.  The  act  of  1853  has  no 
effect  on  the  act  of  1857.     Jh.  58. 

236.  At  one  time,  seven  shares  of  stock 
in  a  company  are  pledged  by  defendant  to 
plaintiff  as  security  for  a  note  of  defend- 
ant then  executed.  At  another  time, 
twenty  more  shares  are  pledged  as  securi- 
ty for  another  note  of  defendant  then  ex- 
ecuted. In  suit  on  the  notes,  and  for  sale 
of  the  stock,  etc.,  the  judgment  was  for  the 
amount  of  the  notes,  and  directed  a  sale 
of  all  the  shares  of  stock :  held,  that  the 
judgment  was  wrong  so  far  as  it  ordered 
a  sale  of  the  stock  in  gross,  and  an  appli- 
cation of  the  proceeds  to  the  entire  indebt- 
edness. McJioney  v.  Caperton^  15  CaL 
315. 

See  Pledge. 


V.  Mortgage  op  a  Vessel. 

237.  In  order  to  maintain  that  a  mort- 
gage on  a  vessel  is  void  as  to  creditors, 
because  not  properly  regbtered,  it  is  abso- 
lutely necessary  to  show  that  the  vessel  in 
controversy  was  a  "  vessel  of  the  United 
States,"  within  the  meaning  of  the  r^is- 
tration  acts  of  Congress,  at  the  time  of 
her  seizure ;  and  to  do  this  it  is  necessary 
to  show  affirmatively  every  incident  whidi 
entitles  her  to  that  privilege,  or  to  show 
as  much  as  would  under  those  acts  entitle 
her  to  a  new  register.  Davidson  v.  Gor- 
ham,  6  Cal.  347. 

238.  Where  a  new  owner  under  such 
sale  mortgaged  the  vessel  stiU  at  sea, 
neither  the  bill  of  sale  nor  the  mortgage 
being  registered  at  the  port  of  departure 
where  the  vessel  was  registered:  held, 
that  the  mortgage  was  good  against  attach- 
ing creditors  of  the  new  owner,  who  lev- 
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led  immediatelj  on  her  arrival,  neither 
party  taking  the  requisite  steps  to  obtain 
a  new  registry,  as  the  vessel  had  lost  her 
national  character,  and  was  not  therefore 
subject  to  the  provisions  of  the  law  re- 
quiring the  registry  of  sales  and  mortgag- 
es,    lb.  348. 

239.  To  make  a  mortgage  valid  on  a 
seagoing  vessel,  the  act  of  Congress  re- 
quires it  to  be  recorded,  while  our  statute 
requires  actual  possession  to  be  taken  of 
the  property  itself.  The  entire  right  of 
the  party  to  the  same  description  of  prop- 
erty depends  in  the  contemplation  of  each 
act,  solely  and  exclusively  upon  that  which 
it  alone  prescribes.  MitcheU  v.  Steelman, 
8  Cal.  370. 

240.  Where  A,  the  owner  of  a  sea- 
going vessel,  executes  to  B  a  mortgage 
thereon,  which  is  recorded  in  the  custom 
bouse  of  the  home  port,  B  commences 
suit  to  foreclose  the  mortgage,  and  makes 
C  a  party  defendant  thereto,  on  the  ground 
that  he  has  purchased  the  vessel  subject 
to  the  lien  of  plaintiff's  mortgage,  C  in 
liis  defense  avers  that  the  mortgage  was 
void  under  our  statute  of  frauds,  and  that 
be  now  held  the  vessel  discharged  from  the 
same :  held,  that  the  mortgi^e  was  a  valid 
lien,  and  that  the  record  of  the  mortgage 
was  a  sufficient  notice  thereof  to  C.     lb. 

241.  To  require  a  mortgagee  in  all 
cases  to  take  possession  of  the  vessel,  is  a 
barsh  provision,  and  must  operate  greatly 
in  restraint  of  commerce.  How  the  mas- 
ter of  a  vessel  who  is  a  part  owner  could 
execute  a  mortgage,  and  still  remain  on 
board,  under  the  stringent  provisions  of 
our  statute,  it  is  difficult  to  see.     lb.  374. 

See  Admiralty. 


"VT.  Notes  secured  by  a  Mortgage. 

242.  A  mortgage  is  a  mere  incident  to 
the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  the  full  effect  of 
a  regular  assignment.  Peters  v.  James- 
town  Bridge  Co.^  5  Cal.  336 ;  Bennett  v. 
Tayhr,  5  Cal.  502 ;  Ord  v.  McKee,  5  Cal. 
516  ;  BenneU  v.  Soiamon,  6  Cal.  138 ;  Phe- 
km  V.  Olney^  6  Cal.  483 ;  Belloc  v.  Rogers^ 
9  CaL  125 ;  McMillan  v.  Richards,  9  Cal. 
41 1 ;  NagU  v.  Macy,  9  Cal.  428  ;  IRckox 
V.  Lowcy  10  Cal.  206 ;  Koch  v.  Brxggs*  14 
CaL  263. 


243.  A  note  was  executed  to  O.  as  the 
agent  of  M.,  and  the  mortgage  to  secure  the 
note  was  made  to  M.  O.,  under  a  contract 
with  M.,  was  entitled  to  one-half  of  the 
note :  held,  that  O.,  having  a  right  to  the 
note,  had  a  right  to  foreclose  the  mortgage. 
Ord  V.  McKeey  5  Cal.  516. 

344.  Where  a  new  note,  on  the  same 
terms,  between  the  same  parties,  for  the 
same  sum,  and  of  the  same  date,  is  given 
as  a  substitute  for  a  previous  note  secured 
by  mortgage,  the  owner  is  entitled  to  a 
foreclosure  on  the  new  note.  Spring  v. 
mU,  6  Cal.  18. 

245.  The  endorsement  and  delivery  of 
one  of  two  notes  secured  by  a  mortgage 
carries  with  it  a  pro  rata  portion  of  the 
security.     Phelan  v.  Olney^  6  Cal.  483. 

246.  The  purchaser  of  one  of  two  notes 
secured  by  a  mortgage,  and  the  assignee 
of  the  mortgage  itself,  takes  the  assign- 
ment with  the  notice  of  the  equity  of  the 
holder  of  the  other  notes,  as  he  is  informed 
by  the  deed  itself  that  it  was  given  as  se- 
curity for  two  notes  of  equal  amount, 
neither  of  which  was  due.     lb. 

247.  The  holders  of  two  notes  secured 
by  one  mortgage  stand  in  the  same  rela- 
tion to  the  mortgaged  premises  until  a  dis- 
charge of  the  mortgage  and  acceptance  of 
a  different  security.  This  discharge  by 
one,  though  void  as  to  the  other,  is  valid 
as  to  the  maker,  and  divests  any  lien  which 
he  had  by  virtue  of  said  mortgage.     Jb. 

248.  The  discharge  by  a  decree  under 
the  insolvent  act  from  the  payment  of  the 
note,  did  not  release  the  lien  of  the  mort- 
gage executed  to  secure  its  payment.  Lu- 
ning  v.  Brady,  10  Cal.  267. 

249.  The  averment  in  the  complaint, 
that  the  plaintiff  is  the  owner  of  the  note 
and  mortgage  in  suit,  is  sufficient  answer 
to  a  demurrer,  on  the  ground  that  it  does 
not  appear  by  the  complaint  that  the  plaint- 
iff is  the  holder  of  the  note.  Rollins  v. 
Forbes,  10  Cal.  300. 

250.  A  note  executed  by  the  whole 
of  the  associates  in  a  joint  entei'prise  to 
three  of  them,  the  plaintiffs  below,  is 
equivalent,  we  think,  to  a  note  and  mort- 
gage executed  by  the  defendants  to  the 
plaintiffs  for  an  amount  less,  by  the  pro- 
portion of  the  number  of  plaintiffs  to  the 
defendants,  and  may  be  enforced  in  equity 
in  like  manner  as  if  so  executed.  McDow- 
ell V.  Jacobs,  10  Cal.  389. 

251.  In  a  suit  on  a  promissory  note  and 
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mortgage,  the  court  may  give  a  general 
judgment  for  the  amount  due  on  the  note, 
and  at  the  same  time  a  decree  of  foreclosure 
of  the  mortgaged  premises.  Rome  v.  Ta- 
ble Mountain  Water  Co.,  10  Cal.  444. 

252.  A  corporation  may  bind  itself  bj 
a  note  and  mortgage  made  bj  its  president 
and  secretary,  and  signed  by  them  in  their 
official  capacity  as  such.     lb. 

253.  Where  an  assignment  of  a  note 
and  mortgage  has  been  made  to  plaintiffs 
to  indemnify  them  as  sureties  on  a  bail 
bond  for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is  proper 
for  them  as  such  assignees  to  institute  suit 
on  the  note  and  mortgage ;  and  a  decree 
of  foreclosure  in  such  case,  with  directions 
to  pay  the  money  into  court  to  await  the 
further  decree  of  the  court,  is  proper,  or 
at  least,  there  is  no  error  in  such  a  decree 
to  the  prejudice  of  the  defendants.  Ifun- 
ter  V.  Leran,  11  Cal.  12. 

254.  Where  a  husband  and  wife  exe- 
cute a  note  and  mortgage,  the  note  is  good 
as  to  the  husband,  even  if  void  as  to  the 
wife ;  and  the  property  is  bound  by  the 
mortgage,  independent  of  the  note  of  the 
wife.     Pfeifer  v.  Biehn,  13  Cal.  649. 

255.  Because  a  mortgage  given  to  se- 
cure the  payment  of  several  notes  falling 
due  at  different  times  provides  for  payment 
at  times  or  in  modes  different  from  the 
notes,  it  is  no  objection  to  suit  on  the  notes 
at  maturity,  The  mortgage  is  not  a  part 
of  the  contract  of  indebtedness.  Robin- 
son  V.  Smith,  14  CaL  98. 

256.  The  fact  that  the  purchaser  of  a 
note  saw  the  mortgage  and  note,  was  no 
notice  to  him  of  any  valid  defense  to  the 
note.     lb.  100. 

257.  Where  in  a  mortgage  to  secure  the 
purchase  money  of  land  for  which  notes 
were  given,  falling  due  at  different  times, 
the  condition  was — '^  provided  that  previous 
to  the  dates  of  said  payments,  it  shall  have 
been  decided  by  competent  authority  that 
the  title  to  said  land  is  fully  vested  in  the 
party  of  the  second  part,  and  the  party  of  the 
first  part  is  given  full  and  peaceable  pos- 
session,'' the  holder  of  one  of  the  notes 
transferred  before  maturity  may  sue  on  it 
at  maturity,  although  the  title  to  the  land 
has  not  been  settled  and  peaceable  posses- 
sion not  given.     lb.  100. 

258.  Where  a  mortgage  is  conditioned 
to  pay  a  note  ^^  according  to  the  tenor  and 
conditions  thereof,"  and  the  note  is  recited 


as  a  ''  certain  promissory  note  for  the  pay- 
ment of  the  sum  of  $3,500  on  the  sixth 
day  of  June,  A.  D.  1858,  at  the  said  Pine 
Grove,  with  interest  at  the  rate  of  two 
per  cent,  per  month  from  date  till  paid," 
the  statute  is  complied  with  as  to  setting 
out  the  sum  to  be  secured,  the  rate  of  in- 
terest to  be  paid,  and  when  payaUe.  Ede 
V.  Johnson,  15  Cal.  57, 

259.  At  one  time,  seven  shares  of  stock 
in  a  company  are  pledged  by  defendant  to 
plaintiff  as  security  for  a  note  of  defend- 
ant then  executed.  At  another  time,  twen- 
ty more  shares  are  pledged  as  security 
for  another  note  of  defendant  then  exe- 
cuted. In  suit  on  the  notes,  and  for  sale 
of  the  stock,  etc.,  the  judgment  was  for  the 
amount  of  the  notes,  and  directed  a  sale 
of  all  the  shares  of  stock,  and  an  applica- 
tion of  the  proceeds  to  the  payment  of  the 
judgment:  held,  that  the  judgment  was 
wrong,  so  far  as  it  ordered  a  sale  of  the 
stock  in  gross,  and  an  application  of  the 
proceeds  to  the  entire  indebtedness.  Ma- 
honey  v.  Caperton,  15  CaL  315. 


Vn.  Assignment  of  ▲  Mortgage. 

260.  The  purchaser  of  a  mortgage  can* 
not  be  charged  with  constructive  notice  of 
anything  subsequent  to  the  mortgage,  ex- 
cept its  assignment  or  satisfaction,  duly 
entered  of  record ;  and  a  deed  from  the 
mortgagee  to  a  third  party,  for  a  convey- 
ance of  the  mortgaged  premises,  does  not 
operate  as  an  assignment  of  the  mortgage. 
Peters  v.  Jamestown  Bridge  Co.^  5  CaL 
336. 

261.  Where  a  party  cancels  a  mortgage, 
and  executes  a  new  one,  the  last  mortga- 
gees are,  in  equity,  assignees  of  the  debt 
paid,  and  will  be  subrogated  to  the  rights 
of  the  assignors ;  for  in  equity  the  sab- 
stance  of  the  transaction  would  be  an  as- 
signment of  the  old  mortgage,  in  consider- 
ation of  the  money  advanced.  Dillon  v. 
Byrne,  5  Cal.  456 ;  BirreU  v.  Schie,  9  Cal. 
107;  Garr  v.  OaldweU,  10  Cal.  885; 
Swift  V.  Kraemer,  18  CaL  530. 

262.  A  mortgage  is  a  mere  incident  to 
the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  full  effect  of  a 
regular  assignment  Peters  v.  Jamestown 
Bridge  Co.,  5  CaL  836 ;  Bennett  v.  Tc^or, 
5  Cal.  502 ;  Ord  v.  McKee,  5  CaL  516 ; 
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Sennett  v.  Solomon^  6  Ctih  188  ;  Phdan 
V.  Olneyy  6  Cal.  483 ;  Belhc  v.  Rogers,  9 
Cal.  125 ;  McMiUan  v.  Richards^  9  Cal. 
411 ;  Nagle  v.  Macy,  9  Cal.  428 ;  Hickox 
V.  Lowe,  10  Cal.  206;  Koch  v.  Briggs,  14 
Cal.  263. 

263.  Where  two  notes  are  secured  by  a 
mortgage^  and  a  purchaser  of  the  second 
note  takes  therewith  an  assignment  of  the 
mortgage,  he  takes  with  notice  of  the 
equity  of  the  holder  of  the  first  note,  as 
be  was  informed  of  the  existence  by  the 
mortgage  itself.  Phelan  v.  Olney,  6  Cal. 
483. 

264.  When  the  holder  of  the  second 
note  and  assignee  of  the  mortgage  entered 
a  discharge  of  the  mortgage,  and  took  a 
new  security,  the  discharge  was  valid  as 
to  him,  and  divested  his  lien  under  the 
mortgage,  though  void  as  to  the  holder  of 
the  first  note.     Ih, 

265.  An  assignment  operating  by  its 
terms  as  a  present  and  effectual  change  of 
ownership  in  the  subject  matter,  the  title 
is  supposed,  in  law,  to  remain  divested, 
until  it  be  atlirmatively  shown  that  the 
condition  of  defeasance  has  happened.  It 
is  not  unlike  a  chattel  mortgage,  which 
conveys  the  thing  mortgaged,  with  power 
of  use  until  the  money  secured  is  paid  ; 
and  until  payment  is  proven,  all  the  right 
of  the  mortgagor  to  the  mortgaged  prop- 
erty passes  to  the  mortgagee.  Myers  v. 
South  Feather  W.  Co.,  10  Cal.  583. 

266.  Where  an  assignment  of  a  note  and 
mortgage  has  been  made  to  the  plaintiff:^, 
to  indemnify  them  as  sureties  on  a  bail 
bond  for  the  assignor,  and  where  suit  is 
then  proceeding  on  such  bond,  it  is  proper 
for  them,  as  such  assignees,  to  institute  suit 
on  the  note  and  mortgage ;  and  a,  decree 
of  foreclosure  in  such  case,  with  directions 
to  pay  the  money  into  court  to  await  the 
further  decree  of  the  court,  is  proper,  or 
at  least,  there  is  no  error  in  such  decree 
to  the  prejudice  of  the  defendants.  Hun- 
ter V.  Leran,  1 1  Cal.  1 2. 

267.  R.  assigned  a  mortgage  to  F., 
made  by  a  company  to  secure  him  as  guar- 
antor, delivering  the  mortgage  at  the  same 
time  to  F.,  who  retained  it  a  few  minutes, 
and  returned  it  to  B.,  to  receive  the  inter- 
est from  the  company  as  his  agent.  The 
note  guaranteed  is  unpaid.  R.  owes  the 
company  nothing :  beld,  that  af\er  the  as- 
signment, R.  had  no  interest  in  the  mort- 
gage which  a  judgment  creditor  could 


reach  ;  that  the  delivery  of  the  mortgage 
to  R.  for  the  purpose  of  collecting  interest, 
there  being  no  circumstance  of  fraud  or 
suspicion,  did  not  impair  the  rights  of  the 
assignee ;  that  the  liability  of  F.,  as  guar- 
antor, was  a  sufficient  consideration  for  the 
assignment ;  and  that  such  assignment  is 
not  a  mortgage  of  a  mortgage.  HaUv. 
Redding,  13  Cal.  219. 

268.  A  married  woman  cannot  make 
an  assignment  of  a  mortgage  without  the 
concurrence  of  her  husband.  Tryon  v. 
Sutton,  13  Cal.  493. 


VIII.    Lease  of  Mortgaged   Prop- 
erty. 

269.  Where  plaintiff  leased  a  lot  to  B. 
for  ten  years,  at  a  monthly  rent,  with  a 
clause  that  the  improvements  were  mort- 
gaged as  a  security  for  the  rent :  held, 
that  it  was  a  mortgage  and  might  be  fore- 
closed on  the  nonpayment  of  the  first 
month's  rent.  BarroUhet  v.  Battelle,  7 
Cal.  452. 

270.  A  party  holding  under  an  assign- 
ment of  a  recorded  lease  containing  a 
mortgage  clause,  is  bound  to  know  the 
contents  thereof,  and  is  therefore  subject 
to  the  mortgage,  although  the  instrument 
is  recorded  in  the  book  of  leases,  there 
being  a  privity  of  estate.     Ih,  454. 

271.  Where  the  owner  of  mortgaged 
premises  leases  the  same  for  a  term  of 
years,  and  the  rent  is  paid  in  advance  by 
the  tenant :  held,  that  the  purchaser,  under 
the  mortgage  sale,  can  require  the  tenant 
to  pay  the  rent  over  again  to  him.  Mc 
Devitt  V.  StdUvan,  8  Cal.  596. 

272.  A  mortgagor  cannot  make  a  lease 
which  will  bind  his  mortgagee,  where  the 
lessee  at  the  time  has  actual  or  construct- 
ive notice  of  the  mortgage.  McDermoit 
V.  Bnrke,  16  Cal.  589. 

273.  The  interest  of  the  lessee,  in  such 
case,  depends  for  its  duration— except  as 
limited  by  the  terms  of  the  lease — upon 
the  enforcement  of  the  mortgage.  So 
long  as  the  mortgage  remains  unenforced, 
the  lease  is  valid  against  the  mortgagor, 
and  in  this  State,  against  the  mortgagee ; 
but  with  its  enforcement,  the  leasehold  in- 
terest is  determined,  even  though  the  lessee 
be  not  m^e  suparty  to  the  foreclosure  suit. 
Ih. 
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274.  There  is  no  privity  of  contract  or 
estate  between  the  purchaser  upon  the  de- 
cree of  sale  on  foreclosure  and  the  tenant 
of  the  mortgagor.  The  purchaser  may 
treat  the  tenant  as  an  occupant  without 
right,  and  maintain  ejectment  for  the  prem- 
ises— except  where  the  purchaser  is  pre- 
cluded by  his  acts  or  declarations  from 
thus  treating  him.     lb. 

275.  The  purchaser  cannot,  for  want  of 
privity,  count  upoa  the  lease;,  and  sue  for 
the  rent  or  the  value  of  the  use  and  occu- 
pation. The  relation  between  the  pur- 
chaser and  tenant  is  that  of  owner  and 
trespasser,  until  some  agreement,  ex- 
pressed or  implied,  is  made  between  them 
with  reference  to  the  occupation.  The 
tenant  is  not  bound  to  attorn  to  the  pur- 
chaser, nor  is  the  latter  bound  to  accept 
the  attornment  if  offered,  unless  the  acts 
and  declarations  of  the  purchaser,  anterior 
to  the  purchase,  qualify  the  subsequent 
relation  of  the  parties,  or  the  rights  spring- 
ing from  it.     Ih, 

276.  There  are  coses  where  the  pur- 
chaser on  a  sole  under  a  decree  of  fore- 
closure would  be  estopped  from  treating 
the  tenant  of  the  mortgagor  as  a  trespass- 
er ;  as,  for  instance,  when  the  lease  was 
taken  upon  the  encouragement  of  the  mort- 
gagee, and  the  purchaser  was  cognizant 
of  the  fact  at  the  time  of  his  purchase.    Ih. 

"111.  A  tenant  of  the  mortgagor  is  not 
interested  either  in  the  claim  secured  nor 
in  the  estate  mortgaged — ^that  is,  in  the 
title  pledged  as  security.  He  has  not  suc- 
ceeded to  such  estate,  or  to  any  portion  of 
it.  He  does  not  stand  in  the  position  of  a 
purchaser.  The  estate  remains  in  his  les- 
sor ;  he  has  only  a  contingent  right  to  en- 
joy the  premises.  The  right  of  the  lessor 
to  the  possession  ends  with  the  deed  by 
which  the  sale  of  the  premises  is  consum- 
mated ;  and  the  tenant's  right  to  posses- 
sion depends  upon  that  of  the  lessor,  and 
goes  with  it ;  and  the  tenant  having  notice, 
actual  or  constructive,  of  the  mortgage, 
need  not  be  made  party  to  the  foreclosure. 
lb.  590. 

278.  Possibly,  a  court  of  equity  would, 
under  some  circumstances,  allow  a  tenant 
for  years  to  redeem  the  premises  sold  on 
foreclosure,  if  he  applied  within  a  reason- 
able period  after  becoming  acquainted  with 
the  proceedings.     lb. 

279.  But  the  tenant  ha^  no  such  abso- 
lute right,  from  the  mere  fact  of  his  ten- 


ancy, as  to  require  him  to  be  a  party  to 
the  foreclosure,  in  order  to  vest  the  legal 
title  in  the  purchaser  under  the  decree. 
lb. 


IX.  Writ  of  Assistance. 

280.  A  writ  of  assistance  will  lie  to  put 
a  party  puix^haser  in  possession  of  land 
under  a  decree  of  foreclosure  of  a  mort- 
gage. Wdf  ▼.  FleUchacker,  5  Gal.  244 ; 
Montgomery  y.  Tutty  11  CaL  191;  J?«y- 
nolds  V.  Harris^  14  Cal.  677. 

281.  In  our  system,  the  order  to  deliver 
possession  should  be  first  made,  unless  a 
direction  to  that  effect  is  made  in  the  de- 
cree ;  and  if  upon  its  service  that  is  dis- 
regarded, the  court  can  at  once  direct  the 
writ  of  assistance  to  issue.  Montgomtni 
V.  TuU,  11  Cal.  193. 

282.  Prima  facie,  plaintiff  in  a  foreclos- 
ure suit  is  entitled,  afler  sale  of  the  prem- 
ises and  sheriff's  deed  to  him,  to  a  writ  of 
assistance  as  against  the  mortgagor,  and 
those  entering  under  him  subsequent  to  the 
decree,  if  they  refuse  to  surrender  posses- 
sion.    Skinner  V.  BecUty,  16  Cal.  157. 

283.  Where  in  such  case  a  writ  of  as- 
sistance is  granted,  and  the  mortgagor  and 
his  wife  move  to  set  it  aside  on  the  ground 
that  they  had  moved  upon  and  occupied 
the  mortgaged  premises  as  a  homestead 
before  the  execution  of  the  mortgage  by 
the  husband,  and  continually  ever  since, 
and  it  appears  that  the  mortgage  was  given 
for  the  purchase  money  of  the  premises, 
the  motion  must  be  denied,  even  thoo^ 
the  wife  was  not  a  party  to  the  foreclos- 
ure,    lb.  158. 

284.  If  a  writ  of  assistance  be  impn^ 
erly  issued  or  executed,  the  court  granting 
it  can,  on  summary  motion,  set  aside  the 
writ  or  the  service,  and  restore  the  posses- 
sion,    lb. 
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MOTION. 

1.  The  court  should  not  entertiun  amo- 
tion to  strike  a  paper  from  the  files  of  the 
court  on  the  ground  of  its  being  there  by 
fraud  or  deception,  unless  copies  of  tht 
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affidavit  to  be  used  on  the  motion  and  no- 
tice of  the  same  be  given  to  the  opposite 
party.     Stevens  v.  JRoss,  1  Cal.  96. 

2.  An  order  is  the  judgment  or  conclu- 
sion of  the  court  or  judge  upon  any  mo- 
tion or  proceeding.  Gilman  v.  Contra 
CXasta  County,  8  Cal.  57. 

3.  A  party  who  appears  and  contests  a 
motion  in  the  court  below,  cannot  object, 
on  appeal,  that  he  had  no  notice  of  the 
motion.     Reynolds  v.  Harris^  14  Cal.  677. 

.  4.  There  is  no  statute  of  limitations 
against  certain  motions,  and  appellants 
may  show  that  in  consequence  of  various 
obstacles  not  within  their  control,  there 
was  no  unreasonable  delay  in  making  the 
motion.     Ih.  678. 

5.  The  failure  to  prosecute  a  motion  for 
a  new  trial  is  an  abandonment  of  the  mo- 
tion. Mahoney  v.  Wilson,  15  Cal.  43; 
Irafik  V.  Doane,  15  Cal.  303 ;  Green  v. 
Doane,  15  Cal.  304. 

6.  Where  the  examination  of  the  sure- 
ties does  not  disclose  sufficient  property 
to  make  the  undertaking  operate  as  a  stay, 
but  does  disclose  sufRcient  to  render  the 
appeal  effectual,  respondent's  remedy  is  by 
motion  in  the  court  below  for  leave  to  pro- 
ceed on  the  judgment,  notwithstanding  the 
undertaking,  and  not  by  motion  in  the  su- 
preme court  to  dismiss  the  appeal.  Dob- 
bins V.  DoHarhide,  15  Cal.  375. 

7.  If  a  writ  of  assistance  be  improperly 
issued  or  executed,  the  court  granting  it 
can,  on  summary  motion,  set  aside  the 
writ  or  the  service,  and  restore  the  posses- 
sion.    Skinner  v.  Beatty,  16  Cal.  158. 


MUNICIPAL  CORPORATION. 

1.  Municipal  coi*poration8,  unless  spe- 
cially authorized,  have  no  power  to  make 
the  public,  of  which  they  were  the  repre- 
sentatives, liable  to  make  compensation 
for  the  property  which  they  should  see  fit 
to  destroy  for  the  purpose  of  staying  the 
ravages  of  a  destructive  conflagration. 
Dunbar  v.  City  of  San  Francisco,  1  Cal. 
357 ;  Correal  v.  City  of  San  Francisco, 
1  Cal.  452. 

2.  Where  a  municipal  corporation,  so 
far  as  she  had  any  rights  in  a  franchise, 


had  by  her  own  voluntary  acts  parted  with 
them,  any  attempt  on  her  part  to  resume 
them,  by  depriving  the  public  of  the  ease- 
ment or  denying  to  purchasers  of  lots  the 
right  of  way,  except  on  payment  of  wharf- 
age, etc,  is  clearly  illegal.  Breed  v. 
Cunningham,  2  Cal.  368. 

3.  The  power  of  a  corporation  to  sell 
does  not  include  an  authority  to  create  a 
new  department  of  city  government,  to 
divert  the  revenues  from  the  legitimate 
source,  and  place  them  in  hands  neither 
chosen  by  or  responsible  to  the  corpora- 
tion, nor  does  it  include  the  power  to  make 
a  deed  of  trust  with  power  to  the  trustees 
to  sell  the  trust  estate  as  they  may  deem 
advisable.     Smith  v.  Morse,  2  Cal.  538. 

4.  Defendants  were  owners  of  a  private 
ndlroady  constructed  by  them,  and  run 
with  machinery,  under  a  license  from  the 
city  councils,  through  certain  streets  of 
San  Francisco.  The  plaintiff  claimed 
damages  for  injuries  done  to  himself,  his 
horse  and  wagon,  in  a  collision  with  the 
railroad  cars,  charging  the  defendants  with 
negligence :  held,  that  where  the  streets 
of  a  city  are  diverted  from  their  ordinary 
and  legitimate  uses,  by  special  licence  to  a 
private  person,  for  his  own  benefit,  and  in 
the  pursuit  of  a  business  which  involves 
constant  risk  and  danger,  he  is  bound,  in 
the  exercise  of  such  right,  to  use  extra- 
ordinary care.  Wilson  v.  Cunningham, 
3  Cal.  243. 

5.  The  right  to  fit  up  a  building  for  city 
or  public  purposes,  and  provide  suitable 
acconmiodations  for  the  transactions  of  the 
business  of  the  city,  is  a  necessary  incident 
to  the  administration  of  eveiy  municipal 
government.     People  v.  Harris,  4  Cal.  9. 

6.  Where  a  municipality  have  the  right 
to  erect,  repair  and  regulate  wharves  and 
the  rate  of  wharfage,  and  the  banks  of 
the  river,  in  front  of  the  city,  are  dedi- 
cated to  the  public,  it  follows  that  the  right 
to  collect  wharfage  devolves  on  the  cor- 
poration. City  of  Sacramento  v.  Steamer 
New  World,  4  Cal.  43. 

7.  The  words  "public  improvements," 
when  applied  to  a  municipal  corporation, 
must  be  taken  in  a  limited  sense  as  apply- 
ing to  those  improvements  which  are  the 
proper  subject  of  police  and  municipal 
regulations,  and  cannot  be  extended  to 
subjects  foreign  to  the  object  of  the  incor- 
poration and  beyond  its  territorial  limits. 
Lota  V.  City  of  MarysviUe,  5  Cal.  215. 


772 


MUNICIPAL  CORPORATION. 


Manicipal  Corporation. 


8.  The  diatinction  between  a  grant  to  a 
person  and  a  municipal  corporation,  as  to 
denouncement  for  forfeiture,  is  very  ap- 
parent. On  the  one  hand,  government 
has  agreed  that  denouncement  shall  be 
the  result  of  nonperformance;  on  the 
other  hand,  a  corporation  has  delegated  to 
it  certain  powers  of  government,  and  it  is 
only  in  reference  to  those  delegated  powers 
that  it  will  be  regarded  as  a  government 
Towchard  v.  Touchard,  5  Cal.  307. 

9.  If  a  private  natural  person  can  grant 
lands  upon  conditions  subsequent,  and 
upon  their  nonperformance  resume  their 
ownership,  a  municipal  corporation  can  do 
the  like.     lb. 

10.  The  thirty-second  section  of  the  char- 
ter of  1855  of  the  city  of  San  Francisco  was 
designed  as  a  check  upon  the  city  govern- 
ment under  that  charter,  leaving  the  pre- 
vious indebtedness  to  stand  as  a  matter 
the  legislature  could  not  interfere  with. 
Soul^  V.  McKibbin,  6  Cal.  142. 

11.  The  act  of  March  27th,  1850,  con- 
ferring upon  the  county  courts  the  power 
of  incorporating  towns,  is  unconstitutional. 
People  V.  Toivn  of  Nevada,  6  Cal.  144; 
Colton  V.  Rossi,  9  Cal.  599. 

12.  Where  a  city  ordinance  authorizes 
the  making  of  a  contract  by  certain  com- 
mittees, on  behalf  of  the  city,  "  subject  to 
confirmation  by  the  common  council  of 
said  city,"  a  confirmation  by  joint  resolu- 
tion, and  not  by  ordinance,  is  sufficient. 
San  Francisco  Gas  Co,  v.  City  of  San 
Francisco,  6  Cal.  191. 

13.  The  obligation  of  a  municipal  cor- 
poration to  keep  the  streets  in  repair  is 
necessarily  suspended  while  they  are  ac- 
tually undergoing  such  alterations  as,  for 
the  time,  render  them  impassable  or 
dangerous.  James  v.  City  of  San  Fran- 
cisco, 6  Cal.  530. 

14.  There  is  no  constitutional  inhibition 
against  incorporating  a  portion  of  the  in- 
habitants of  a  city  as  a  county,  or  creating 
a  county  out  of  the  territory  of  a  city. 
People  V.  Hill,  7  Cal.  103;  People  v. 
Mtdlins,  10  Cal.  21 ;  People  v.  Beatty,  14 
Cal.  572. 

15.  Under  the  charter  of  the  city  of 
San  Jose,  an  ordinance  abolishing  the 
office  of  street  commissioner,  and  substi- 
tuting fees  instead  thereof,  is  legal  and 
binding  on  the  officers.  Wilson  v.  City 
of  San  Jose,  7  Cal.  276. 

16.  A  municipal  corporation,  from  the 


nature  of  the  ends  intended  to  be  accom- 
plished by  its  creation,  is  a  compound 
being,  acting  in  different  capacities.  Hol- 
land V.  City  of  San  Francisco,  7  Cal.  377. 

17.  Where,  in  a  suit  brought  by  a 
municipal  corporation  upon  a  contract 
made  under  an  ordinance,  the  defendant 
offered  to  prove  a  parol  change  in  the 
contract,  which  the  court  refused  to  allow : 
held,  not  to  be  error,  as  the  change  in 
the  contract  could  only  be  by  ordinance. 
City  of  Sacramento  v.  Kirk,  7  CaL  420. 

18.  Where  a  municipal  corporation  has 
the  power  to  perform  an  act,  and  in  the 
execution  thereof,  the  prescribed  form  is 
not  followed,  it  has  the  power  to  subse- 
quently ratify  and  confirm  the  informal 
act,  so  as  to  make  it  as  binding  as  if 
originally,  done  in  the  proper  manner. 
Lucas  V.  City  of  San  Franciscoj  7  CaL 
469. 

19.  A  municipal  corponition,  outside  of 
its  govenimental  capacity,  is  in  many 
respects  to  be  regarded  the  same  as  a 
private  corporation,  and  its  officers  and 
agents  through  whom  it  acts  must  be  pre- 
sumed to  know  the  contract  it  enters  into^ 
the  purchases  it  makes,  and  the  property 
it  uses.  San  Francisco  Gtts  Co.  v.  City 
of  San  Francisco,  9  Cal.  469. 

20.  The  proposition  that  a  municipal 
corporation  can  incur  no  liabilities  other- 
wise than  by  ordinance,  is  not,  in  its  full 
extent,  tenable.  Under  some  circum- 
stances, a  municipal  corporation  may  be- 
come liable  by  implication.     lb. 

21.  The  provisions  of  the  charter  of 
Sacramento,  authorizing  the  improvement 
of  the  streets  and  the  mode  and  manner 
of  assessment,  are  not  in  conflict  with  the 
thirteenth  section  of  the  eleventh  article  of 
the  constitution.  Burnett  v.  City  of  Sacra- 
mento, 12  Cal.  83. 

22.  There  is  no  difference  in  respect  to 
the  political  and  geographical  divisions  of 
the  State  between  a  municipal  corporation 
and  a  county.  They  are  both  the  subjects 
of  its  political  dominion.  Pattison  v. 
Supervisors  of  Yuba  County,  3  Cal.  184. 

23.  The  legislature  may  authorize  a 
municipal  corporation  to  pay  claims  in- 
valid in  law,  but  equitable  and  just  in 
themselves,  subject  to  the  constitutional 
provision  of  equality  and  uniformity. 
People  V.  Burr,  13  Cal.  349. 

24.  The  powers  of  a  municipal  corpora- 
tion are  subject  to  be  increased,  restricted 
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or  repealed,  at  the  will  of  the  legislature, 
accoi^ing  to  the  varying  exig^cies  of  the 
State ;  vested  rights  acquired  thereunder, 
as  under  all  laws,  only  remaining  un- 
affected.    Ih.  849. 

25.  Even  if  a  municipal  charter  pro- 
vides for  a  city  attorney  to  attend  to  the 
business  of  the  city,  yet  other  counsel  may 
be  employed  when  necessary,  especially 
if  the  legal  business  is  abroad.  Smith  v. 
City  of  Sacramento,  18  Cal.  538. 

26.  The  ayuntamiento  of  San  Francisco, 
in  1850,  by  an  order,  authorized  its  alcal- 
de to  grant  to  plaintiff  **  a  quantity  of  land, 
in  conformity  with  the  survey  of  the  town, 
as  near  as  possible  to  the  location  of  cer- 
tain other  lots  which  plaintiff  was  to  sur- 
render to  the  town.  The  alcalde  accord- 
ingly conveyed  by  deed  a  lot  to  plaintiff, 
which  had  been  previously  granted  by  the 
town  to  one  Gerke :  held,  that  an  action 
for  the  breach  of  covenants  of  the  warran- 
ty in  this  deed  will  not  lie  against  the  city. 
Findla  v.  City  of  San  Francisco,  18  Cal. 
535. 

27.  A  general  grant  of  the  exclusive 
privilege  of  whar&ge  is  wholly  void,  as 
exceeding  the  powers  of  a  corporation, 
and  it  has  the  right  to  come  into  equity  to 
remove  this  impediment  from  the  free  and 
bene6cial  exercise  of  its  corporate  func- 
tions and  property.  Oity  of  Oakland  v. 
Carpentier,  18  CaL  549. 

28.  The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo  not  le- 
gally disposed  of  by  grant  or  concession, 
and  her  title  is  wholly  unaffected  by  sher- 
iff's sales  under  execution  against  her,  so 
far  as  these  sales  touch  or  affect  the  afore- 
said pueblo  lands.  Hart  v.  Burnett,  15 
CaL  616. 

29.  The  municipal  lands  to  which  the 
city  of  San  Francisco  succeeded  were  held 
in  trust  for  the  public  use  of  that  city,  and 
were  not  either  under  the  old  government 
or  new,  the  subject  of  seizure  or  sale  un- 
der execution.     lb. 

80.  The  people  of  a  county  are  not  a 
corporation,  nor  can  they  sue  or  be  sued. 
People  V.  Myers,  15  CaL  84. 

81.  A  county  is  a  corporation,  and  is 
the  proper  party  plaintiff  to  object  to  a 
contract  made  by  the  board  of  supervisors 
for  building  a  jail.    76. 

82.  The  agents  of  the  corporation  can 
sell  or  dispose  of  this  property  of  the  cor- 
poration, only  in  the  way  and  according 
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to  the  order  of  the  legislature ;  and  there- 
fore the  legislature  may,  by  law  operating 
immediately  upon  the  subject,  dispose  of 
this  property  or  give  effect  to  any  pre- 
vious disposition  or  attempted  disposition 
of  it.     Payne  V.  TreadweU,  16  Cal.  288. 

88.  The  power  to  improve  the  streets 
necessarily  included  the  authority  to  enter 
into  a  contract  for  that  purpose,  and  it 
would  be  absurd  to  say  that  the  city  could 
not  bind  itself  by  a  contract  which  it  was 
legally  authorized  to  make.  It  is  certain 
that  such  a  contract  could  not  be  treated 
as  the  contract  of  the  property  holders,  and 
an  action  maintained  upon  it  as  against 
them.  Their  liability  was  exclusively  "to 
the  city,  and  the  manner  of  its  enforce- 
ment was  pointed  out  by  the  charter.  Ar^ 
genti  v.  City  of  San  Francisco,  16  CaL 
268. 

84.  As  to  the  contracts  of  corporations, 
the  rule  is,  that  where  the  question  is  one 
of  capacity  or  authority  to  contract,  aris- 
ing either  on  a  question  of  regularity  of 
organization,  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit 
of  the  contract  cannot,  in  an  action  found- 
ed upon  it,  contest  its  validity.  And  this 
rule  applies  with  equal  force  to  all  cor- 
porations, public  or  private.     Ih,  264 

85.  Contracts  of  corporations,  whether 
public  or  private,  stand  on  the  same  foot^ 
ing  with  the  contracts  of  natural  persons, 
and  depend  on  the  same  circumstances  for 
their  validity  and  effect  The  doctrine  of 
ratification  and  estoppel  is  as  applicable  to 
corporations  as  to  individuals,  and  the 
former  are  bound  by  the  acts  of  their 
agents  in  the  same  manner,  and  to  the 
same  extent,  as  the  latter.    Ih.  265. 

86.  As  a  rule,  the  powers  of  corpora- 
tions, municipal  or  others,  must  be  exer- 
cised in  the  mode  pointed  out  by  the  char- 
ter. But  even  a  want  of  authority  is  not, 
in  all  cases,  a  sufficient  test  of  the  exemp- 
tion of  the  corporation  from  liabiUty  in 
matters  of  contract.  An  executory  con- 
tract, made  without  authority,  cannot  be 
enforced ;  but  where  the  contract  has  been 
executed,  and  the  corporation  has  received 
the  benefit  of  it,  the  law  interposes  an  es- 
toppel, and  will  not  permit  the  validity  of 
the  contract  to  be  questioned.     Ih,  278. 

87.  Plaintiff,  by  virtue  of  contracts  en- 
tered into  with  an  officer  of  the  city  of  San 
Francisco,  which  contracts  were  executed 
by  such  officer  in  his  official  capacity,  made 
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valuable  and  pennanent  improvements  to 
the  city,  for  the  exclusive  benefit  of  it  and 
its  inhabitants ;  such  improvements  were 
made  under  the  immediate  supervision  of 
an  officer  of  the  city,  and  when  completed, 
were  approved  of  and  received  by  him,  on 
behalf  of  the  city ;  plaintiff,  in  making  the 
improvements,  relied  on  the  validity  of  the 
contracts  and  the  obligation  of  the  city  to 
pay,  as  therein  provided  ;  the  city  author- 
ities were  fully  informed  of  these  facts, 
took  no  steps  to  repudiate  the  contracts, 
or  to  inform  plaintiff  as  to  her  disposition 
to  pay :  held,  that  plaintiff  can  recover  on 
the  contracts,  although  there  is  no  evi- 
dence that  the  officer  signing  them  was  ex- 
pressly authorized;  that  the  silence  of  the 
city  authorities,  under  the  circumstances, 
was  equivalent  to  a  direct  sanction  of  the 
acts  of  such  officer,  and  estops  the  city 
from  denying  his  authority ;  that  the  city 
having  acquiesced  in  the  contracts  from 
the  commencement  to  the  completion  of 
the  improvements,  never  questioning  the 
validity  of  the  contracts  until  she  had  re- 
ceived all  the  benefit  to  be  had  from  their 
performance,  it  would  be  a  fraud  on  plaint- 
iff to  permit  her  now  to  repudiate  them. 
lb.  274. 

38.  Nor  can  plaintiff  recover  on  some 
of  the  warrants  so  drawn,  for  the  further 
reason,  that  they  do  not  specify  the  ap- 
propriations under  which  they  were  issued, 
nor  the  date  of  the  ordinances  making  the 
same,  as  is  required  by  the  eighth  section 
of  the  third  article  of  the  city  charter ;  and 
they  would  not  constitute  any  authority  to 
the  treasurer  to  pay  them,  even  if  there 
were  funds  in  the  treasury  specially  ap- 
propriated for  their  payment.     Ih»  276. 

39.  The  mayor  and  controller  of  said 
city  having  drawn  warrants  on  the  treas- 
urer thereof,  payable  out  of  the  street  as- 
sessment fund,  in  favor  of  plaintiff,  for  the 
improvements  so  made  under  said  con- 
tracts :  held,  that  plaintiff  cannot  recover 
on  the  warrants ;  that  being  payable  out 
of  a  particular  fund,  they  are  neither  bills 
of  exchange  nor  promissoiy  notes,  and 
that  the  treasurer  must  pay  from  that 
fund,  and  no  other.  Argenti  v.  City  of 
San  Francisco,  16  Cal.  276;  Martin  v. 
City  of  San  Francisco,  16  Cal.  286. 

40.  As  a  general  rule,  a  city  is  only 
liable  upon  express  contracts  authorized 
by  ordinftnce.  The  exceptions  relate  to 
liabilities  from  the  use  of  money,  or  other 


property,  which  does  not  belong  to  her, 
and  to  Ual^ities  springing  from  neglect  of 
duties  imposed  by  her  charter,  from  which 
parties  are  enjoined.  Even  these  excep- 
tions are  limited  in  many  instances,  as 
where  the  property  or  money  is  received 
in  disregard  of  positive  prohibitions  in  her 
charter — ^as  for  instance,  upon  the  issu- 
ance of  bills  of  credit.  Argenti  v.  CUy 
of  San  Francisco,  16  Cal.  284. 

41.  The  charter  of  1851  of  the  city  of 
San  Francisco  vested  the  legislative  power 
of  the  city  in  a  common  council,  consist- 
ing of  a  board  of  aldermen  and  a  board  of 
assistant  aldermen,  each  composed  of 
eight  members,  and  provided  that  no  oi^ 
dinance  or  resolution  should  be  passed 
unless  by  a  majority  of  all  the  members 
elected  to  each  board.  On  the  fifth  of 
December,  1853,  the  mayor  of  the  city 
approved  of  what  purported  to  be  an  ordi- 
nance passed  by  the  common  council,  pro- 
viding for  the  sale  of  certain  slip  property 
of  the  city.  This  ordinance  is  designated 
in  the  official  book  of  city  ordinances  as  ordi- 
nance number  four  hundred  and  eighty-one. 
At  the  time  the  ordinance  was  presented  to 
the  board  of  assistant  aldermen,  there  was 
a  vacancy  in  the  board,  occasioned  by  res- 
ignation of  one  of  its  members,  so  that 
there  were  but  seven  members  in  office. 
Of  these  seven,  four  members  voted  for 
the  ordinance,  and  three  against  it :  held, 
that  the  ordinance  not  having  received  a 
majority  of  the  entire  board— of  the  con- 
stituent number — ^was  never  passed,  but 
was  in  fact  rejected.  Mc  Cracken  v.  Oiiy 
of  San  Francisco,  16  Cal.  618. 

42.  The  alleged  ordinance  number  four 
hundred  and  eighty-one  authorized  and 
required  the  mayor  and  joint  conmiittee  on 
land  claims  of  the  city  to  sell  the  property 
specified  at  public  auction,  to  the  highest 
bidder,  at  such  time  and  place  as  they 
might  think  advisable,  after  not  less  than 
ten  days'  advertisement  The  sale  was 
advertised  for  December  26th,  1858* 
Within  one  hour  previous  to  the  sale,  the 
common  council  passed  an  ordinance,  des- 
ignated in  the  official  book  as  ordinance 
number  four  hundred  and  ninety-three,  ap- 
propriating certain  proceeds  of  the  intend- 
ed sale :  held,  that  this  recognition  of  the 
existence  of  ordinance  number  four  hun- 
dred and  eighty-one,  and  the  appropria^ 
tion  of  a  portion  of  the  proceeds  of  the 
sale,  did  not  constitute  an  adoption  and 
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approval  of  what  had  been  previously 
done,  or  might  be  subsequeni|||r  done  ac- 
cording to  the  terms  of  that  ordinance,  so 
as  to  give  validity  to  the  sale  which  took 
place.     Ih. 

43.  The  only  authority  the  common 
council  possessed  to  sell  city  property  was 
derived  from  the  thirteenth  section  of  arti- 
cle three  of  the  charter,  and  this  section 
provides  for  the  sale  of  the  property  in 
one  way  only,  to  wit :  by  the  passage  of 
laws,  which  term  is  synonymous  with  or- 
dinances, when  applied  to  acts  of  munici- 
pal corporations.  The  mode  of  selling  the 
property  having  been  pointed  out  by  the 
charter,  was  restrictive — ^no  other  mode 
could  be  followed.    7^.619. 

4A.  The  only  way  in  which  the  common 
council  could  give  validity  to  a  sale,  was 
by  passing  a  law  directing  it.  Ordinance 
namber  four  hundred  and  ninety-three  does 
not  purport  to  provide  for  any  sale,  but 
simply  assumes  that  an  ordinance  order- 
ing a  sale  had  already  passed ;  but  this 
assumption  could  impart  no  vitality  to  the 
alleged  ordinance  number  four  hundred 
and  eighty-one.  The  common  council 
could  pass  a  law  or  ordinance  only  in  one 
way,  and  that  was  by  voting  for  it  Ih, 
620. 

45.  The  land  directed  by  the  terms  of 
ordinance  number  four  hundred  and  eighty- 
one  to  be  sold,  was  set  apart  and  dedi- 
cated as  a  public  dock  by  an  ordinance 
passed  in  1852,  and  while  this  dedicating 
ordinance  remained  in  force,  no  sale  could 
be  legally  had.  In  dedicating  the  land  to 
public  use,  the  common  council  exercised 
powers  purely  of  a  governmental  nature, 
and  not  those  of  a  mere  property  holder. 
It  was  by  legislation  that  the  dedication 
was  made,  and  only  by  legislation  could 
the  public  franchise  be  desti'oyed.     Ih, 

46.  The  distinction  taken  between  the 

powers  of  a  municipal  corporation,  when 

•acting  in  its  political  and  governmental 

.character,  and  when  acting  with  reference 

to  its  private  property,  has  no  application 
to  the  questions  involved  in  the  case  at 
bar.  Its  powers,  whether  regarded  as  po- 
litical or  governmental,  or  those  of  a  mere 
private  corporation,  could  be  exercised 
only  in  conformity  with  the  provisions  of 
the  charter.  The  legislature  could  im- 
pose such  restrictions  as  it  thought  proper, 
and  it  saw  fit  to  require  the  formalties  of 
legislation  for  the  disposition  of  the  city 


property,  as  it  did  for  the  imposition  of 
taxes,  the  regulation  of  the  fire  depart- 
ment, and  matters  connected  with  the  gen- 
eral welfare  of  the  city.     Ih,  621. 

47.  Holland  v.  The  City  of  San  Fran- 
cisco^ 7  Cal.  361,  distinguishable  from  this 
case  is  in  this :  that  there,  the  fact  that  the 
property  had  been  previously  dedicated  to 
public  use  as  a  public  dock  was  not  pre- 
sented ;  but  that  case  is  not  law,  and  is 
overruled,  so  far  as  it  holds  that  ordinance 
number  four  hundred  and  ninety-three 
recognized  and  adopted  ordinance  number 
four  hundred  and  eighty-one,  so  as  to  ren- 
der the  subsequent  sale  valid  and  binding 
upon  all  parties.     lb. 

48.  Admitting  that  ordinance  number 
four  hundred  and  ninty-three  did  adopt 
and  pass  number  four  hundred  and  eighty- 
one,  it  did  so  only  within  one  hour  pre- 
vious to  the  sale.  But  this  ordinance  di- 
rects the  sale  upon  ten  days*  previous  ad- 
vertisement. The  authority  to  sell  upon 
ten  days*  notice  was  not  therefore  pursued, 
and  the  sale  without  such  notice  was  void. 
lb.  622. 

49.  A  ratification  is  equivalent  to  a 
previous  authority.  It  operates  upon  the 
act  ratified  in  the  same  manner  as  though 
the  authority  had  been  originally  given ; 
and  where  the  authority  can  originally  be 
conferred  only  in  a  particular  form  or 
mode,  the  ratification  must  follow  the  same 
form  or  mode.     lb.  623. 

50.  Where  an  authority  to  do  any  par- 
ticular act  on  the  part  of  a  corporation  can 
only  be  conferred  by  ordinance,  a  ratifi- 
cation of  such  act  can  only  be  by  ordi- 
nance,    lb. 

51.  A  ratification  can  only  be  made 
when  the  principal  possesses  at  the  time 
the  power  to  do  the  act  ratified.  He  must 
be  able,  at  the  time,  to  make  the  contract 
to  which,  by  his  ratification,  he  gives  va- 
lidity. The  ratification  is  the  first  pro- 
ceeding by  which  he  becomes  a  party  to 
the  transaction,  and  he  cannot  acquire  or 
confer  the  rights  resulting  from  that  trans- 
action unless  in  a  position  to  enter  directly 
upon  a  similar  transaction  himself.  lb. 
624. 

52.  Ordinance  number  five  hundred  and 
five  of  the  city  of  San  Francisco,  passed 
January  10th,  1854,  by  which  the  mayor 
and  land  committee  were  authorized  to 
pay  out  of  moneys  in  their  hands,  arising 
from  the  sale  ordered  by  ordinance  uum- 
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ber  four  hundred  and  eightj-one,  the  sala- 
ries of  the  members  and  officers  of  the 
police  for  the  months  of  November  and 
December  of  the  previous  year,  does  not 
ratify  ordinance  number  four  hundred  and 
eighty-one,  because  appropriating  the  pro- 
ceeds of  the  sale.  It  assumes  that  ordi- 
nance number  four  hundred  and  eighty- 
one  was  valid,  and  there  is  nothing  in  the 
appropriation  from  which  an  intention  to 
ratify  can  be  implied.  If  the  intention  to 
ratify  under  some  circumstances  could  be 
thus  implied,  the  implication  would  be  of 
no  avail  in  the  present  case,  as  the  com- 
mon council  were  at  the  time  laboring 
under  the  mistaken  impression  that  ordi- 
nance number  four  hundred  and  eighty- 
one  had  become  law.  Ratification,  to  be 
effective,  must  be  made  with  full  knowl- 
edge of  all  the  facts  relating  to  the  act 
ratified.  To  entitle  any  proceedi ngs  of  the 
common  council  to  the  slightest  considera- 
tion as  evidence  of  ratification,  it  must  be 
shown  that  those  proceedings  were  taken 
with  full  knowledge  that  the  ordinance  had 
never  passed,  and  that  the  sale  thereunder 
was  an  absolute  nullity.     Ih.  625. 

53.  Inasmuch  as  by  article  six,  section 
six,  of  the  charter  of  San  Francisco  of 
1851,  the  common  council  could  authorize 
a  sale  of  city  property  at  public  auction 
only,  ratification  of  a  previous  sale  is  im- 
possible. The  object  of  the  ratification  is 
to  vest  in  the  previous  purchaser  the  title ; 
but  at  public  auction  there  would  be  no 
certainty  of  this,  for  at  the  auction  every 
one  would  be  at  liberty  to  bid,  and  the 
property  would  fall  to  the  highest  bidder. 
Ih.  G26. 

54.  The  city  of  San  Francisco  is  not 
estoj)ped  from  denying  the  sale  made  un- 
der ordinance  number  four  hundred  and 
eighty-one,  and  asserting  title  to  the  prop- 
erty sold.  The  matters  relied  upon  by 
way  of  estoppel,  with  the  exception  of 
ordinance  number  four  hundred  and  ninety- 
three,  occurred  after  the  sale,  and  could 
not  have  influenced  the  plaintiiF  in  his 
purchase.  Ordinance  number  four  hun- 
dred and  ninety-three,  directing  an  appro- 
priation of  a  portion  of  the  anticipated 
proceeds,  was  passed  within  one  hour  of 
the  sale,  and  it  nowhere  appears  that  the 
same  was  ever  brought  to  the  notice  of 
the  plaintiff.  Nor  does  it  appear  that 
there  was  any  fraud  or  intention  to  de- 
ceive on  the  part  of  the  common  counciL 


They  acted,  in  passing  ordinance  number 
four  hundftd  and  ninety-three,  and  in  the 
subsequent  use  of  the  proceeds,  upon  the 
impression  that  a  valid  ordinance  author- 
izing the  sale  had  been  passed.     Ih.  627. 

55.  The  doctrine  of  estoppel,  as  laid 
down  in  Biddle  Boggs  v.  Merced  Mining 
Co»,  14  Cal.  280,  controls  the  question 
here.     Ih, 

56.  Even  if  the  city  would  be  estopped 
from  denying  the  sale,  and  from  asserting 
title  to  the  property  sold,  it  does  not  fol- 
low that  the  plaintiff  would  be  estopped 
from  claiming  a  return  of  the  money  he 
paid.  The  doctrine  of  estoppel  in  pais  is 
applied  to  prevent  a  wrong-doer  from  as- 
serting claims  against  his  declarations  or 
conduct,  not  to  prevent  an  innocent  party 
from  enforcing  his  rights.  It  is  the  wrong- 
doer who  is  estopped,  upon  the  principle 
that  he  shall  not  take  advantage  of  his 
own  wrong.     Ih. 

57.  The  sale  of  the  city's  proi^erty  in 
this  case  being  without  authority  and  void, 
the  plaintiff  is  not  required  to  surrender 
possession  of  the  property  before  he  can 
maintain  an  action  to  recover  back  the 
purchase  money.     Ih.  627. 

58.  The  fifth  section  of  article  three  of 
the  charter  of  1851  of  the  city  of  San 
Francisco,  as  to  the  city's  not  incurring 
debts  beyond  $50,000,  under  certain  cir- 
cumstances, is  directory,  and  is  not  a  limi- 
tation of  the  power  of  the  common  coun- 
cil as  to  the  amount  of  debts  and  liabilities 
to  be  incurred.     Ih.  628. 

59.  This  section  of  the  charter  refers 
only  to  the  acts  or  contracts  of  the  city, 
and  not  to  liabilities  which  the  law  may 
cast  upon  her.  It  was  intended  to  re- 
strain extravagant  expenditures  of  the 
public  moneys,  not  to  justify  the  detention 
of  the  property  of  her  citizens  which  she 
may  have  unlawfully  obtained ;  and  where, 
as  in  this  case,  plaintiff  claims  that  the 
city  has  got  his  money  without  considera- 
tion— ^by  mistake — ^and  has  appropriated  it 
to  municipal  purposes,  she  is  bound  to  re- 
fund ;  because  the  law — ^not  her  contract 
or  permission — ^renders  her  liable.  Her 
liability  in  this  respect  is  independent  of 
the  restraining  clauses  of  the  charter;  it 
arises  from  the  obligation  to  do  justice — 
to  restore  what  belongs  to  others — ^which 
rests  upon  all  persons,  whether  natural  or 
artificial.     Ih.  630. 

60.  The  restriction    contained  in  the 
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fiflh  section  of  the  cha,rter  can,  in  any 
view,  only  apply  to  liabilities  <  dependent 
for  their  creation  upon  the  volition  of  the 
common  council,  and  hence  does  not  in- 
clude liabilities  arising  from  torts,  or  tres- 
passes, or  mistakes.     Ih.  631. 

61.  The  sale  of  December  26th,  1853, 
under  ordinance  number  four  hundred  and 
eighty-one,  being  void,  no  title  passed  to 
the  purdiasers  at  that  sale.  The  title  to 
thtf  property  still  exists  in  the  city,  except 
where  deeds  have  since  been  taken  under 
the  acts  of  1858  or  1860.  The  property 
remaining  can  at  any  time  be  taken  pos- 
session or  be  disposed  of  by  the  city  in  the 
same  manner  as  any  other  property  be- 
longing to  her,  except  where  her  right  to 
assert  her  title  has  been  barred  by  the 
statute  of  limitations;  and  that  statute 
does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city, 
and  sue  for  the  recovery  of  the  purchase 
money.     Ih,  632. 

See  Corporation,  Ordinance. 
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MURDER. 


1.  The  defendant  was  indicted  for  mur- 
der, tried,  convicted  of  manslaughter  only, 
and  then  obtained  a  new  trial :  held,  that 
on  the  new  trial  upon  the  same  or  another 
indictment,  he  can  plead  the  former  con- 
viction of  manslaughter  as  an  acquittal  of 
the  crime  of  murder,  but  may  be  convict- 
ed again  of  manslaughter.  People  v.  Gil- 
morey  4  CaL  376 ;  People  v.  Backus^  5 
Cal.  278. 

2.  In  an  indictment  for  murder,  it  is 
sufficient  to  describe  the  deceased  by  the 
name  by  which  he  was  commonly  known. 
People  V.  Freelandn,  6  Cal.  97 ;  People  v. 
KeUy,  6  Cal.  212. 

3.  A  motion  to  set  aside  an  indictment 
for  murder  on  any  ground  which  would 
have  been  good  ground  for  challenge  either 
to  the  panel  or  any  individual  grand  juror, 
cannot  be  made  in  the  district  court  when 
the  defendant  has  been  held  to  answer  in 
the  court  of  sessions  before  indictment 
People  V.  Freeland^  6  Cal.  97. 

4.  To  reduce  the  crime  of  murder, 
charged  in  the  indictment,  to  manslaugh- 
ter, a  provocation  must  be  established,  ap- 


parently sufficient  to  render  the  passion 
irresistible.     Ih. 

5.  In  an  indictment  for  murder,  an  er- 
ror in  the  middle  name  of  the  deceased  is 
not  material.  People  v.  Lockwood^  6  Cal. 
206. 

6.  Where  a  juror  in  a  trial  for  murder 
stated  on  his  voir  dire  that  he  had  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  that  such  opinion, 
when  expressed,  was  without  qualifica- 
tion: held,  that  he  was  properly  chal- 
lenged by  the  prisoner,  and  sliould  have 
been  rejected.  People  v.  Williams,  6  Cal. 
207. 

7.  An  indictment  for  murder,  charging; 
that  the  accused  on  or  about  a  certain  day 
did  willfully,  feloniously,  and  with  malice 
aforethought,  kill,  murder,  and  put  to  death 
a  certain  person  with  a  pistol  and  knife, 
without  specifying  further  the  facts  and 
the  manner,  is  bad.  People  v.  Aro,  6  Cal. 
209. 

8.  Murder  is  a  conclusion  of  law,  drawn 
from  cei*tain  facts.    Ih, 

9.  An  indictment  must  contain  a  state- 
ment of  the  acts  constituting  the  offense. 
People  V.  Aro,  6  Cal.  208 ;  People  v. 
Hood,  6  Cal.  238 ;  People  v.  Wallace,  9 
Cal.  31.' 

10.  In  an  indictment  for  murder,  the 
time  of  the  death  must  be  stated,  so  that 
it  can  be  legally  considered  the  conse- 
quence of  the  felony  charged.  People  v. 
Aro,  6  Cal.  209 ;  People  v.  Lloyd,  9  Cal. 
56  ;  People  v.  Steventon,  9  Cal.  275. 

11.  An  indictment  for  murder  need  not 
state  the  time  when  the  crime  was  com- 
mitted, except  that  it  was  before  the  find- 
ing of  the  indictment  and  within  one  year 
and  a  day  before  death  ensued  from  the 
wound  or  assaulL  People  v.  Kelly,  6  Cal. 
212. 

12.  Where  the  defendant  was  indicted 
and  convicted  of  murder,  and  on  a])peal  a 
new  trial  was  ordered  on  the  ground  of 
objection  to  a  juror,  whereupon,  on  motion 
of  the  prosecution,  the  indictment  was  set 
aside  on  account  of  irregularities  in  the 
summoning  and  empanneling  of  the  grand 
jury,  and  subsequently  a  new  indictment 
was  found  by  a  new  grand  jury,  under 
which  the  prisoner  was  convicted:  held, 
that  the  second  trial  and  conviction  did 
not  put  the  prisoner  "  twice  in  jeopardy 
for  the  same  offense,"  as  it  is  apparent  that 
the  prisoner  was  not  in  jeopardy  by  the 
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ber  four  hundred  and  eighty-one,  the  sala- 
ries of  the  members  and  officers  of  the 
police  for  the  months  of  November  and 
December  of  the  previous  year,  does  not 
ratify  ordinance  number  four  hundred  and 
eighty-one,  because  appropriating  the  pro- 
ceeds of  the  sale.  It  assumes  that  ordi- 
nance number  four  hundred  and  eighty- 
one  was  valid,  and  there  is  nothing  in  the 
appropriation  from  which  an  intention  to 
ratify  can  be  implied.  If  the  intention  to 
ratify  under  some  circumstances  could  be 
thus  implied,  the  implication  would  be  of 
no  avail  in  the  present  case,  as  the  com- 
mon council  were  at  the  time  laboring 
under  the  mistaken  impression  that  ordi- 
nance number  four  hundred  and  eighty- 
one  had  become  law.  Ratification,  to  be 
effective,  must  be  made  with  full  knowl- 
edge of  all  the  facts  relating  to  the  act 
ratified.  To  entitle  any  proceedings  of  the 
common  council  to  the  slightest  considera- 
tion as  evidence  of  ratification,  it  must  be 
shown  that  those  proceedings  were  taken 
with  full  knowledge  that  the  ordinance  had 
never  passed,  and  that  the  sale  thereunder 
was  an  absolute  nullity.     Ih,  625. 

53.  Inasmuch  as  by  article  six,  section 
six,  of  the  charter  of  San  Francisco  of 
1851,  the  common  council  could  authorize 
a  sale  of  city  property  at  public  auction 
only,  ratification  of  a  previous  sale  is  im- 
possible. The  object  of  the  ratification  is 
to  vest  in  the  previous  purchaser  the  title ; 
but  at  public  auction  there  would  be  no 
certainty  of  this,  for  at  the  auction  every 
one  would  be  at  liberty  to  bid,  and  the 
property  would  fall  to  the  highest  bidder. 
Ih,  026. 

54.  The  city  of  San  Francisco  is  not 
estopped  from  denying  the  sale  made  un- 
der ordinance  number  four  hundred  and 
eighty-one,  and  asserting  title  to  the  prop- 
erty sold.  The  matters  relied  upon  by 
way  of  estoppel,  with  the  exception  of 
ordinance  number  four  hundred  and  ninety- 
three,  occun-ed  after  the  sale,  and  could 
not  have  influenced  the  plaintiff  in  his 
purchase.  Ordinance  number  four  hun- 
dred and  ninety-three,  directing  an  appro- 
priation of  a  portion  of  the  anticipated 
proceeds,  was  passed  within  one  hour  of 
the  sale,  and  it  nowhere  appears  that  the 
same  was  ever  brought  to  the  notice  of 
the  plaintiff.  Nor  does  it  appear  that 
there  was  any  fraud  or  intention  to  de- 
ceive on  the  part  of  the  common  council. 


They  acted,  in  passing  ordinance  number 
four  hundftd  and  ninety-three,  and  in  the 
subsequent  use  of  the  proceeds,  upon  the 
impression  that  a  valid  ordinance  author- 
izing the  sale  had  been  passed.     Ih.  627. 

55.  The  doctrine  of  estoppel,  as  laid 
down  in  Biddle  Boggs  v.  Merced  Jklinxng 
Co.,  14  Cal.  280,  controls  the  question 
here.     lb. 

56.  Even  if  the  city  would  be  estopped 
from  denying  the  sale,  and  from  asserting 
title  to  the  property  sold,  it  does  not  fol- 
low that  the  plaintiff  would  be  estopped 
from  claiming  a  return  of  the  money  he 
paid.  The  doctrine  of  estoppel  in  pais  is 
applied  to  prevent  a  wrong-doer  from  as- 
serting claims  against  his  declarations  or 
conduct,  not  to  prevent  an  innocent  party 
from  enforcing  his  rights.  It  is  the  wrong- 
doer who  is  estopped,  upon  the  priDciple 
that  he  shall  not  take  advantage  of  his 
own  wrong.     lb, 

57.  The  sale  of  the  city's  property  in 
this  case  being  without  authority  and  void, 
the  plaintiff  is  not  required  to  surrender 
possession  of  the  property  before  lie  can 
maintain  an  action  to  recover  back  the 
purchase  money.     lb.  627. 

58.  The  fifth  section  of  article  three  of 
the  charter  of  1851  of  the  city  of  San 
Francisco,  as  to  the  city's  not  incurring 
debts  beyond  $50,000,  under  certain  cir- 
cumstances, is  directory,  and  is  not  a  limi- 
tation of  the  power  of  the  common  coun- 
cil as  to  the  amount  of  debts  and  liabilities 
to  be  incurred.     lb,  628. 

59.  This  section  of  the  charter  refers 
only  to  the  acts  or  contracts  of  the  city, 
and  not  to  liabilities  which  the  law  may 
cast  upon  her.  It  was  intended  to  re- 
strain extravagant  expenditures  of  the 
public  moneys,  not  to  justify  the  detention 
of  the  property  of  her  citizens  which  she 
may  have  unlawfully  obtained ;  and  where, 
as  in  this  case,  plaintiff  claims  that  the 
city  has  got  his  money  without  considera- 
tion— by  mistake — ^and  has  appropriated  it 
to  municipal  purposes,  she  is  bound  to  re- 
ftind ;  because  the  law — ^not  her  contract 
or  permission — ^renders  her  liable.  Her 
liability  in  this  respect  is  independent  of 
the  restraining  clauses  of  the  charter;  it 
arises  from  the  obligation  to  do  justice — 
to  restore  what  belongs  to  others — ^which 
rests  upon  all  persons,  whether  natural  or 
artificial.     lb.  630. 

60.  The  restriction    contamed  in  the 


IMUNICIPAL  CORPORATION.— MURDER, 


777 


Municipal  Corporation. — Murder. 


fiAh  section  of  the  cha,rter  can,  in  any 
view,  only  apply  to  liabilities,  dependent 
for  their  creation  upon  the  volition  of  the 
common  council,  and  hence  does  not  in- 
clude liabilities  arising  from  toits,  or  tres- 
passes, or  mistakes.     Ih.  631. 

61.  The  sale  of  December  26th,  1853, 
under  ordinance  number  four  hundred  and 
eighty-one,  being  void,  no  title  passed  to 
the  purchasers  at  that  sale.  The  title  to 
thtf  property  still  exists  in  the  city,  except 
where  deeds  have  since  been  taken  under 
the  acts  of  1858  or  1860.  The  property 
remaining  can  at  any  time  be  taken  pos- 
session or  be  disposed  of  by  the  city  in  the 
same  manner  as  any  other  property  be- 
longing to  her,  except  where  her  right  to 
assert  her  title  has  been  barred  by  the 
stat4ite  of  limitations;  and  that  statute 
does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city, 
and  sue  for  the  recovery  of  the  purchase 
money.     Ih,  632. 

See  Corporation,  Ordinance. 
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MURDER. 

1.  The  defendant  was  indicted  for  mur- 
der, tried,  convicted  of  manslaughter  only, 
and  then  obtained  a  new  trial :  held,  that 
on  the  new  trial  upon  the  same  or  another 
indictment,  he  can  plead  the  former  con- 
viction of  manslaughter  as  an  acquittal  of 
the  crime  of  murder,  but  may  be  convict- 
ed again  of  manslaughter.  People  v.  Gil- 
morcy  4  CaL  376 ;  People  v.  Backus^  5 
Cal.  278. 

2.  In  an  indictment  for  murder,  it  is 
sufficient  to  describe  the  deceased  by  the 
name  by  which  he  was  commonly  known. 
People  V.  Freeland,  6  Cal.  97 ;  People  v. 
Kelfyy  6  Cal.  212. 

3.  A  motion  to  set  aside  an  indictment 
for  murder  on  any  ground  which  would 
have  been  good  ground  for  challenge  either 
to  the  panel  or  any  individual  grand  juror, 
cannot  be  made  in  the  district  court  when 
the  defendant  has  been  held  to  answer  in 
the  court  of  sessions  before  indictment. 
People  V.  Freeland^  6  Cal.  97. 

4.  To  reduce  the  crime  of  murder, 
charged  in  the  indictment,  to  manslaugh- 
ter, a  provocation  must  be  established,  ap- 


parently sufficient  to  render  the  passion 
irresistible.     Ih. 

5.  In  an  indictment  for  murder,  an  er- 
ror in  the  middle  name  of  tlie  deceased  is 
not  material.  People  v.  Lockwood^  6  Cal. 
206. 

6.  Where  a  juror  in  a  trial  for  murder 
stated  on  his  voir  dire  that  he  had  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  that  such  opinion, 
when  expressed,  was  without  qualifica- 
tion: held,  that  he  was  properly  chal- 
lenged by  the  prisoner,  and  should  have 
been  rejected.  People  v.  Williams,  6  Cal. 
207. 

7.  An  indictment  for  murder,  chargin;]j 
that  the  accused  on  or  about  a  certain  day 
did  willfully,  feloniously,  and  with  malice 
aforethought,  kill,  murder,  and  put  to  death 
a  certain  person  with  a  pistol  and  knife, 
without  specifying  further  the  facts  and 
the  manner,  is  bad.  People  v.  Aro,  6  Cal. 
209. 

8.  Murder  is  a  conclusion  of  law,  drawn 
from  certain  facts.    Ih. 

9.  An  indictment  must  contain  a  state- 
ment of  the  acts  constituting  the  offense. 
People  V.  Aro,  6  Cal.  208 ;  People  v. 
Hood,  6  Cal.  238 ;  People  v.  Wcdlace,  9 
Cal.  31.' 

10.  In  an  indictment  for  murder,  the 
time  of  the  death  must  be  stated,  so  that 
it  can  be  legally  considered  the  conse- 
quence of  the  felony  charged.  People  v. 
Aro,  6  Cal.  209 ;  People  v.  Llo^d,  9  Cal. 
56 ;  People  v.  Steventon,  9  Cal.  275. 

11.  An  indictment  for  murder  need  not 
state  the  time  when  the  crime  was  com- 
mitted, except  that  it  was  before  the  find- 
ing of  the  indictment  and  within  one  year 
and  a  day  before  death  ensued  fi*om  the 
wound  or  assault.  People  v.  Kelly,  6  Cal. 
212. 

12.  Where  the  defendant  was  indicted 
and  convicted  of  murder,  and  on  appeal  a 
new  trial  was  ordered  on  the  ground  of 
objection  to  a  juror,  whereupon,  on  motion 
of  the  prosecution,  the  indictment  was  set 
aside  on  account  of  irregularities  in  the 
summoning  and  empanneling  of  the  grand 
jury,  and  subsequently  a  new  indictment 
was  found  by  a  new  grand  jury,  under 
which  the  prisoner  was  convicted:  held, 
that  the  second  trial  and  conviction  did 
not  put  the  prisoner  "  twice  in  jeopardy 
for  the  same  offisnse,"  as  it  is  apparent  that 
the  prisoner  was  not  in  jeopai'dy  by  the 
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first  trial,  which  had  been  held  to  be  er- 
roneous.    People  V.  Marchy  6  Cal.  546. 

13.  The  provision  of  the  criminal  code 
which  empowers  courts  to  set  aside  in- 
dictments on  motion  of  the  prosecution,  is 
not  limited  to  cases  of  defects  in  the  in- 
strument itself,  and  such  a  dismissal  is  no 
bar  to  a  subsequent  prosecution  for  the 
same  offense  amounting  to  a  felony.     Ih. 

14.  On  a  trial  under  an  indictment  for 
murder,  a  verdict  of  "  guilty  "  imports  a 
conviction  of  every  material  allegation,  and 
is  therefore  a  conviction  for  murder.     Ih, 

15.  On  a  trial  for  murder,  evidence  of 
a  difficulty  between  the  prisoner  and  other 
persons  connected  with  the  deceased  on 
the  same  day,  prior  to  the  killing,  and  at 
which  the  deceased  was  not  present,  is  ad- 
missible for  the  purpose  of  shewing  a  con- 
spiracy on  the  part  of  the  prisoner  and 
others  against  the  deceased  and  others, 
and  of  connecting  the  two  difficulties  to- 
gether.    Peoph  V.  Stonecifer,  6  Cal.  410. 

16.  The  crime  of  murder  is  committed 
at  the  time  when  the  fatal  blow  is  struck. 
PeopU  V.  GiU,  6  Cal.  638. 

17.  There  can  be  no  murder  without 
malice,  either  expressed  or  implied.  Peo- 
ple V.  Moore^  8  Cal.  93. 

18.  On  a  trial  fof  murder,  it  is  not  er- 
ror to  instruct  the  jury  that  if  the  killing 
was  the  result  of  deliberation,  no  matter 
for  how  short  a  period,  it  would  be  mur- 
der in  the  first  degree  under  our  statute ; 
where  the  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  the  fact,  that  the 
killing  was  deliberate  and  premeditated. 
Ih. 

19.  On  a  trial  for  murder,  weakness  of 
mind,  fear  and  excitement  of  the  defend- 
ant, produced  by  the  violence  of  the  de- 
ceased, will  not  justify  the  homicide.  Peo- 
ple V.  Hawley^  8  Cal.  391. 

20.  Mere  woitls  of  reproach,  without 
further  cause  or  provocation,  will  not  mit- 
igate an  intentional  homicide  committed 
with  a  deadly  weapon,  so  as  to  reduce  it 
to  manslaughter.  People  v.  BtUler,  8  Cal. 
441. 

21.  The  facts  necessary  to  constitute 
the  crime  of  murder  are,  that  a  wound 
was  inflicted  with  a  felonious  intent,  that 
the  wound  was  mortal,  and  that  death  en- 
sued from  the  effects  of  the  wound  within 
a  year  and  a  day.  People  v.  Steventon,  9 
Cal.  275. 

22.  An  indictment  charging  "murder 


in  the  first  degree ''  is  good,  as  that  offense 
includes  the  second  degree  and  man- 
slaughter.    People  V.  Dokm^  9  Cal.  583. 

23.  The  substantial  facts  necessaiy  to 
constitute  the  crime  charged  must  appear 
in  the  indictment  with  sufficient  certainty 
to  enable  the  court  to  pronounce  a  proper 
judgment,  and  the  party  to  defend  against 
the  charge ;  but  they  need  not  be  stated 
with  the  particularity  required  at  common 
law.     lb. 

24.  Evidence  of  the  dying  declaration 
of  a  deceased  person  is  admissible  on  a 
trial  for  murder.  People  v.  Cflenn^  10 
Cal.  36. 

25.  In  an  indictment  for  murder  it  is 
not  necessary  that  the  indictment  should 
specifically  aver  that  the  crime  was  "  will- 
ful, deliberate  and  premeditated.  It  is 
sufficient  to  charge  the  crime  in  the  words 
of  the  statute.  People  v.  Murray,  10  CaL 
310. 

26.  An  indictment  for  murder,  which 
describes  the  weapons  used  by  which 
death  was  produced,  as  a  *^  loaded  pistoV 
is  sufficient,  though  it  omits  to  state  the 
manner  in  which  the  weapon  was  charged. 
People  V.  Choiser,  10  Cal.  311. 

27.  Where  an  indictment  charged  the 
defendants  with  the  crime  of  murder, 
committed  by  them  at  a  designated  place 
and  upon  a  designated  day,  by  '^  shooting 
and  wounding  the  deceased  through  the 
body,  with  a  leaden  bullet,  discharged  from 
a  rifle,  of  which  wound  the  deceased  then, 
and  there  died :"  held,  that  it  was  not  nec- 
essary to  state  in  the  indictment  on  what 
part  of  the  body  of  the  deceased  the 
wound  was  inflicted,  and  that  the  indict- 
ment stated  sufficiently  that  the  wound  was 
mortal.     People  v.  JtM,  10  Cal.  314^ 

28.  When  an  indictment  for  murder  is 
used  as  a  substitute  for  and  in  the  place 
of  an  indictment  for  manslaughter,  it  must, 
where  time  is  material,  contain  the  aver- 
ment as  to  time  which  would  be  essential 
in  an  indictment  for  manslaughter.  jPeo- 
ple  V.  Miller,  12  Cal.  294. 

29.  There  is  no  distinction  between  an 
indictment  for  murder,  which,  if  good  for 
manslaughter,  shows  on  its  face  that  the 
crime  for  manslaughter  is  barred,  and  an 
indictment  for  the  special  offense  of  num- 
slaughter  within  the  same  statement  as  to 
time.     lb.  295. 

30.  On  an  indictment  for  murder,  the 
verdict  must  state  whether  it  be  murder 
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in  the  first  or  second  degree.    People  v. 
Marquis,  15  Cal.  88. 

31.  On  an  indictment  for  murder,  the 
court  of  sessions  is  not  hound  to  assign 
counsel  for  prisoner.  People  v.  Moice,  15 
Cal.  831. 

32.  Challenges  to  the  panel  of  the  grand 
jury,  or  to  individual  jurors,  must  he 
made  at  the  empanneling  of  the  jury ;  and 
on  indictment  for  murder,  transferred  to 
the  district  court,  the  challenge  cannot 
there  he  made.     Ih 

33.  Indictment  for  murder.  Plea,  self- 
defense.  Testimony  conflicting  as  to  facts 
occurring  at  the  time  of  homicide.  M.,  a 
witness  for  prosecution,  testified  that  he 
was  present  August  24th,  at  a  difficulty 
between  defendant  and  deceased,  in  the 
course  of  which  defendant  discharged  a 
double  barreled  shot  gun  at  deceased,  who 
fell  forward ;  that  immediately  thereafter 
witness  approached  deceased,  and  saw  ly- 
ing on  the  ground  about  six  feet  forward 
of  him,  a  pistol,  which  witness  had  previ- 
ously seen  in  deceased's  possession.  Wit- 
ness then  detailed  the  circumstances  im- 
mediately connected  with  the  difficulty,  in 
which  he  himself,  armed  with  a  pistol,  took 
part  with  deceased  against  defendant ;  and 
then  stated  that  the  pistol  he  saw  lying  on 
the  ground,  deceased  borrowed  from  C. 
some  time  before  August  24th;  that  C. 
had  given  the  pistol  to  deceased,  who  said 
he  would  clean  it ;  and  that  he  (witness) 
had  often,  since  then,  and  before  August 
24th,  seen  the  pistol  in  deceased's  posses- 
sion. Defendant's  counsel  then  asked 
witness  this  question:  ^'At  the  time  C. 
gave  the  pistol  to  Sweeny,  (deceased) 
was  anything  said  by  S.  with  reference  to 
using  Uie  pistol  against  the  defendant?" 
Objected  to  and  ruled  out  as  irrelevant  and 
incompetent,  unless  evidence  was  produced 
tending  to  show  that  the  thing  said  had 
come  to  the  knowledge  of  defendant :  held, 
that  the  court  erred;  that  the  evidence 
was  admissible ;  that  the  declaration  of 
deceased  made  at  the  time  of  procuring 
the  weapon  was  part  of  the  res  gestae,  and 
illustrative  of  the  transaction ;  that  it 
showed  the  purpose  for  which  the  weapon 
was  procured,  and  that  this  purpose  was 
an  item  of  proof  upon  the  question,  which 
•of  the  two  parties  first  assaulted — this  be- 
ing the  point  to  which  the  testimony  was 
offered.     People  v.  Arnold,  15  Cal.  480. 

34.  The  mere  fact  that  one  man  threat- 


ens to  kill  another  does  not  justify  the  lat- 
ter in  killing  the  former.  The  threats 
must  be  shown  to  have  been  communicated 
to  the  accused  before  they  are  admissible 
as  evidence  for  him  for  any  purpose — and 
then  the  effect  and  bearing  of  the  testi- 
mony should  be  explained  by  the  judge  to 
the  jury,  before  the  case  is  finally  submit- 
ted to  them.     IL 

85.  Defendant  killed  deceased  while 
he  was  in  the  act  of  injuring  a  mining 
claim.  On  the  trial,  defendant  offered  to 
show  that  he  was  the  owner,  and  in  the 
lawful  possession  of  said  claim  at  the  time 
of  the  killing.  The  court  refused  testi- 
mony to  this  point :  held,  that  defendant 
had  a  right  to  prove  his  ownership  of  the 
claim,  for  the  purpose  of  showing  his  men- 
tal condition,  the  motives  which  prompted 
his  action,  and  determining  the  character 
of  the  offense ;  that  the  ownership  was 
part  of  the  res  gestae,  and  should  have 
been  admitted,  subject  to  instructions  of 
the  court  as  to  its  legal  effect,  though  when 
admitted,  it  may  not  have  amounted  to  a 
justification.  People  v.  Oostello,  15  Cal.  858. 

36.  On  the  trial  upon  indictment  for 
murder,  the  only  witness  for  the  prosecu- 
tion who  saw  the  transaction  itself,  testi- 
fied in  substance,  that  he  and  Tung  Hoy 
met  a  large  number  of  their  countrymen, 
Chinese,  six  of  whom  took  them  out  into 
the  chapparal,  tied  him,  and  then  one  of 
the  Chinese  struck  Tung  Hoy  on  the  head 
with  a  sword,  another  pierced  him  in  the 
back,  when  he  fell,  and  witness  then  es- 
caped, and  has  never  since  seen  him.  The 
court  instructed  the  jury  that  if  the  evi- 
dence of  this  witness  were  true,  defend- 
ants were  guilty  of  murder  in  the  first  de- 
gree :  held,  that  the  court  erred ;  that  such 
instruction  assumed  the  homicide,  which 
was  not  proven  by  the  witness.  People  v. 
Ah  Fung,  16  Cal.  138. 

87.  On  an  indictment  for  an  assault 
with  intent  to  commit  murder,  defendant 
plead  guilty  to  an  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  inju- 
ry, and  upon  this  plea,  was  adjudged  to 
pay  a  fine  of  $1,200,  or  be  imprisoned  in 
the  county  jail.  Defendant  appeals  :  held, 
that  the  supreme  court  has  no  jurisdiction 
of  the  appeal,  the  offense  for  which  de- 
fendant was  punished  being  a  misdemean- 
or only.  People  Y»  Cornell,  IQ  Cal.  188. 
See  Crimes  and  Criminal  Law, 
Felony,  Indictment,  Manslaughter. 


780 


NAME.— NATURALIZATION. 


Name.—Nataralization. 


NAME. 

1.  The  code  permits  a  party  defendant 
whose  name  is  unknown  to  be  sued  by 
any  name.     Morgan y,  Thr{ft^2  Cal.  563. 

2.  If  an  undertaking  has  to  be  executed 
by  the  plaintiff  and  is  executed  to  the  de- 
fendant by  a  wrong  name,  the  latter  has 
his  remedy  and  may  describe  it  as  given 
to  him,  and  may  show  that  he  was  the  par- 
ty intended.     Ih, 

3.  The  defendant  was  sued  and  served 
by  the  name  of  Greorge  Mott,  and  judg- 
ment entered  against  him  by  the  same 
name ;  afterwards,  and  without  notice  to 
defendant,  the  plaintiff,  on  his  own  motion, 
obtained  an  order  from  the  court  to  amend 
the  judgment,  by  altering  the  name  from 
Greorge  to  Grordon :  it  was  held  to  be  er- 
ror.    McNaUy  v.  MoU,  3  CaL  235. 

4.  The  use  in  a  side  note  of  a  given 
name  for  the  goods  sold  is  a  warranty 
that  they  bear  that  name.  Flint  v.  lAfon^ 
4  Cal.  20. 

5.  The  fact  that  a  Spanish  name  can  be 
translated  into  English  so  as  to  mean  noth- 
ing, does  not  alter  or  affect  its  potency  as 
a  name  descriptive  of  a  place.  Castro  v. 
GiU,  5  Cal.  42. 

6.  In  an  indictment  for  murder,  it  is 
sufficient  to  describe  the  deceased  by  the 
name  by  which  he  was  conmionly  known. 
People  V.  Freelandy  6  Cal.  97  ;  People  v. 
KeVy,  6  Cal.  212. 

7.  In  an  indictment  for  murder,  an  er- 
ror in  the  middle  name  of  the  deceased  is 
not  material.  People  v.  Lochvood,  6  Cal. 
206. 

8.  Where  a  defendant  is  sued  as  John 

,  service  was  returned  upon  James 

,  and  judgment  was  rendered  against 

J. :  held,  to  be  in  error,  unless  there 

was  something  in  the  record  to  show  that 
the  person  served  was  the  person  sued. 
StUter  V.  Cox,  6  Cal.  415. 

9.  The  answer  of  the  defendant  waives 
the  alleged  error  as  to  the  change  of  par- 
ties, whereby  the  name  of  a  defendant  has 
been  substituted  for  that  of  another  with- 
out notice.     Smith  v.  Curtis,  7  Cal.  587. 

10.  An  objection  was  taken  to  the  dep- 
osition of  J.  D.  Marley  in  that  he  was 
described  in  the  notice  as  Dick  Marley, 
but  it  is  obviated  by  the  testimony  of  Mar- 
ley that  he  was  as  well  known  by  that  as 
his  proper  name.    Jones  v.  Love,  9  Cal.  71. 


11.  It  is  no  ground  of  demurrer  to  a 
complaint,  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.  The 
court  cannot  judicially  know  that  one  of 
the  plaintiffs  had  either  a  christian  or 
heathen  name,  or  that  it  is  necessarily  un- 
true that  he  has  forgotten  it  if  he  had. 
Nelson  V.  Highland,  14  Cal.  75. 

12.  Where  a  man  is  sued  by  a  fictitious 
name,  and  the  return  of  the  sheriff  on  the 
summons  shows  service  on  defendant  by 
his  proper  name,  as  ^  John  Doe  alias  West- 
fall,''  a  default  being  entered,  judgment 
may  be  rendered  against  the  defendant  in 
his  true  name,  Westfall,  without  proof  that 
Doe  and  Westfall  are  the  same.  Omtis 
V.  Iferrick,  14  Cal.  120. 

13.  The  State  prison  contract  was  not 
defectively  executed  by  the  commissioners, 
from  the  fact  that  they  signed  it  with  their 
individual  names,  and  not  with  the  name 
of  the  State.  The  contract  purports,  in 
its  body,  to  be  between  the  State,  acting 
by  the  commissioners,  under  the  act  of  the 
21st  of  March,  1856,  of  the  one  part,  and 
Estell  on  the  other,  and  is  signed  by  the 
commissioners,  with  the  affix  of  ^'  board  of 
State  prison  commissioners."  The  instru- 
ment does  not  purport  to  be  the  act  of  the 
commissioners  alone,  but  the  act  of  the 
State  by  them.  The  State,  by  them,  makes 
the  lease  and  contract,  and  it  is  with  the 
State  that  the  lessee  enters  into  the  cove- 
nants and  agreements  contained  in  the  in- 
denture. State  of  CaUfomtay»  MeCcnh 
ley,  15  Cal.  456. 


NATURALIZATION. 

1.  The  power  to  naturalize  is  made  a 
judicial  power  by  act  of  Congress.  £x 
parte  Knowles,  5  Cal.  301. 

2.  The  provision  of  the  constitution  of 
the  United  States  which  gives  Congress  the 
power  to  establish  ^^  a  unfform  rule  of  nat- 
uralization "  is  construed  to  mean,  that  the 
rule  when  established  shall  be  executed 
by  the  States.    Ih. 

3.  Under  the  act  of  Congress  of  1802, 
"  every  court  of  record  in  any  individual 
State  having  common  law  jurisdiction  and 
a  sealj  and  derk  or  prothonotary,  shali  be 
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considered  as  a  district  court  within  the 
meaning  of  this  act,**  and  such  courts  have 
power  to  naturalize..    Ih. 

4.  The  supreme  court  of  this  State,  hav- 
ing exclusive  appellate  jurisdiction,  has  no 
power  to  naturalize.    Ih.  802. 

5.  The  legislature  of  California  has  by 
express  enactment  conferred  jurisdiction 
on  the  district  courts  of  this  State  to  grant 
naturalization,  according  to  the  rules  es- 
tablished by  Congress.    Ih,  306. 

6.  All  other  courts  of  this  State  being 
courts  of  inferior  and  limited  powers,  and 
although  some  are  courts  of  record,  yet 
having  only  statutory  and  not  common  law 
jurisdiction,  they  have  no  power  to  grant 
naturalization,  and  any  attempt  of  the  kind 
by  them  would  be  coram  non  judice  and 
void.     Ih 

7.  The  declaration  of  a  grand  juror,  that 
he  is  a  naturalized  citizen,  should  be  re- 
ceived by  the  court  as  prima  facie  true, 
and  proof  thereof,  by  actual  production  of 
the  papers,  is  unnecessary.  People  v.  Rolh 
erie,  6  Cal.  215. 

See  Alien,  Election. 


NEGLIGENCE. 

1.  An  action  to  recover  damages  for  col- 
lision cannot  be  sustained  where  the  injury 
complained  of  has  resulted  from  the  neg- 
ligence of  both  parties.  Kelly  v.  C^n- 
ningkamy  1  CaL  366. 

2.  A  vessel  in  the  harbor  of  San  Fran- 
dsco,  moored  in  the  usual  track  of  bay  and 
river  steamers,  should  set  a  light  and  keep 
a  watch  in  a  dark  night,  or  she  cannot  re- 
cover damages  for  an  injury  sustained  by 
being  run  into  by  a  steamer,  where  there 
was  neither  gross  negligence  nor  inten- 
tional wrong  on  the  part  of  the  steamer. 
The  want  of  such  watch  and  light  is  to 
be  deemed  negligence  per  se,  and  the  court 
should  instruct  the  jury  in  such  case  to 
find  a  verdict  in  favor  of  the  defendant 
.fiintf  V.  Steamer  Senator^  1  Cal.  460. 

3.  In  declaring  against  an  attorney  for 
negligence,  it  is  only  necessary  to  aver 
generally  that  he  was  retained ;  but  if  it 
be  alleged  that  he  was  retained  in  consid- 
eration of  certain  reasonable  fees  and  re- 


wards to  be  paid  him,  and  no  future  time 
is  stated  as  agreed  upon  for  the  payment 
of  such  fee,  the  declaration  must  aver  pay- 
ment, and  the  omission  of  this  is  error. 
Covillaud  v.  Tale,  3  Cal.  110.  • 

4.  In  cases  of  simple  negligence,  the 
rule  governing  the  faeasure  of  damages  is, 
to  allow  the  actual  damages.  The  allow- 
ance of  ^^  smart  money  "  in  such  cases  is 
improper.  Moody  v.  McDoncddy  4  Cal. 
299. 

5.  A  pledge  is  a  bailment  which  is  re- 
ciprocally beneficial  to  both  parties,  and 
therefore  the  law  requires  of  the  pledgee 
the  exercise  of  ordinary  diligence  in  the 
custody  and  care  of  the  goods  pledged, 
and  he  is  responsible  for  ordinary  negli- 
gence.   St.  Loskyr,  Davidsorij  6  Cal.  647. 

6.  There  is  no  doubt  that  ditch  owners 
are  responsible  for  wanton  injury  or  gross 
negligence,  but  they  are  not  liable  for 
mere  accidental  injury  where  no  negligence 
is  shown,  to  a  miner  locating  above  the 
line  subsequent  to  the  eonstruction  of  the 
ditch.  Tenney  v.  Mtneri  Ditch  Co.^  7 
Cal.  340. 

7.  Neglect  to  sue  a  contractor  for  his 
first  breach  of  contract  does  not  operate 
so  as  to  release  his  sureties  for  subsequent 
breaches.  City  of  Sacramento  v.  Kirk, 
7  Cal.  420. 

8.  A  person  who  undertakes  the  erec- 
tion of  a  building  or  other  work  for  his 
own  benefit  is  not  responsible  for  injuries 
to  third  persons,  occasioned  by  the  negli- 
gence of  a  person  or  his  servants  who  are 
actually  engaged  in  executing  the  whole 
work  under  an  independent  contract.  BoS" 
well  V.  Lairdy  8  Cal,  490. 

9.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  neglected  to  sue  in 
due  time,  and  had  given  no  notice  of  de- 
mand and  protest  Kritzery,  Mills,  9  CaL 
23. 

10.  Where  a  fiotary  did  not  faithfully 
perform  his  duty  in  taking  an  acknowledg- 
ment, but  was  guilty  of  gross  and  culpable 
negligence,  by  a  mistake  made  therein,  he 
is  responsible  to  the  party  injured  for  the 
damages  resulting  from  this  negligence. 
Fogarty  v.  Finlayy  10  Cal.  245. 

11.  If  the  notary  read  the  certificate 
before  signing  it,  an  omission  must  have 
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NAME. 

1.  The  code  permits  a  party  defendant 
whose  name  is  unknown  to  be  sued  by 
any  name.     Morgan  v.  Thrifts  2  Cal.  563. 

2.  If  an  undertaking  has  to  be  executed 
by  the  plaintiff  and  is  executed  to  the  de- 
fendant by  a  wrong  name,  the  latter  has 
his  remedy  and  may  describe  it  as  given 
to  him,  and  may  show  that  he  was  the  par- 
ty intended.     Ih, 

3.  The  defendant  was  sued  and  served 
by  the  name  of  George  Mott,  and  judg- 
ment entered  against  him  by  the  same 
name ;  afterwards,  and  without  notice  to 
defendant,  the  plaintiff,  on  his  own  motion, 
obtained  an  order  from  the  court  to  amend 
the  judgment,  by  altering  the  name  from 
Greorge  to  Gordon  :  it  was  held  to  be  er- 
ror.    McNaUy  v.  MoUy  3  Cal.  235. 

4.  The  use  in  a  sale  note  of  a  given 
name  for  the  goods  sold  is  a  warranty 
that  they  bear  that  name.  Flint  v.  Lyon, 
4  Cal.  20. 

5.  The  fact  that  a  Spanish  name  can  be 
translated  into  English  so  as  to  mean  noth- 
ing, does  not  alter  or  affect  its  potency  as 
a  name  descriptive  of  a  place.  Castro  v. 
GiU,  5  Cal.  42. 

6.  In  an  indictment  for  murder,  it  is 
sufficient  to  describe  the  deceased  by  the 
name  by  which  he  was  commonly  known. 
People  V.  Freelandy  6  Cal,  97  ;  Peoph  v. 
KeVy,  6  Cal.  212. 

7.  In  an  indictment  for  murder,  an  er- 
ror in  the  middle  name  of  the  deceased  is 
not  material.  People  v.  Lockwoody  6  Cal. 
206. 

8.  Where  a  defendant  is  sued  as  John 

,  service   was  returned  upon  James 

,  and  judgment  was  rendered  against 

J. :  held,  to  be  in  error,  unless  there 

was  something  in  the  record  to  show  that 
the  person  served  was  the  person  sued. 
SvUer  V.  Cox,  6  Cal.  415. 

9.  The  answer  of  the  defendant  waives 
the  alleged  error  as  to  the  change  of  par- 
ties, whereby  the  name  of  a  defendant  has 
been  substituted  for  that  of  another  with- 
out notice.     Smith  v.  Curtis,  7  Cal.  587. 

10.  An  objection  was  taken  to  the  dep- 
osition of  J.  D.  Marley  in  that  he  was 
described  in  the  notice  as  Dick  Marley, 
but  it  is  obviated  by  the  testimony  of  ]VIar- 
ley  that  he  was  as  well  known  by  that  as 
his  proper  name.    Jones  v.  Love,  9  CaL  71. 


11.  It  is  no  ground  of  demurrer  to  a 
complaint,  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.  The 
court  cannot  judicially  know  that  one  of 
the  plaintiffs  had  either  a  christian  or 
heathen  name,  or  that  it  is  necessarily  un- 
true that  he  has  forgotten  it  if  he  had. 
Nelson  v.  HighUmd,  14  Cal.  75. 

12.  Where  a  man  is  sued  by  a  fictitious 
name,  and  the  return  of  the  sheriff  on  the 
summons  shows  service  on  defendant  by 
his  proper  name,  as  "'  John  Doe  alias  West- 
fall,"  a  default  being  entered,  judgment 
may  be  rendered  against  the  defendant  in 
his  true  name,  Westfall,  without  proof  that 
Doe  and  Westfall  are  the  same.  Gurtu 
V.  Herrich,  14  Cal.  120. 

13.  The  State  prison  contract  was  not 
defectively  executed  by  the  commissioners, 
from  the  fact  that  they  signed  it  with  their 
individual  names,  and  not  witli  the  name 
of  the  State.  The  contract  purports,  in 
its  body,  to  be  between  the  State,  acting 
by  the  commissioners,  under  the  act  of  the 
21st  of  March,  1856,  of  the  one  part,  and 
Estell  on  the  other,  and  is  signed  by  the 
commissioners,  with  the  affix  of  ^  board  of 
State  prison  commissioners."  The  instru- 
ment does  not  purport  to  be  the  act  of  the 
commissioners  alone,  but  the  act  of  the 
State  by  them.  The  State,  by  them,  makes 
the  lease  and  contract,  and  it  is  with  the 
State  that  the  lessee  enters  into  the  cove- 
nants and  agreements  contained  in  the  in- 
denture. State  of  Califomtay.  McCaU" 
ley,  15  CaL  456. 


NATURALIZATION. 

1.  The  power  to  naturalize  is  made  a 
judicial  power  by  act  of  Congress.  & 
parte  Knowles,  5  Cal.  301, 

2.  The  provision  of  the  constitution  of 
the  United  States  which  gives  Congress  the 
power  to  establish  '^  a  uniform  rule  of  nat- 
uralization "  is  construed  to  mean,  that  the 
rule  when  established  shall  be  executed 
by  the  States.     Ih. 

3.  Under  the  act  of  Congress  of  1802, 
"  every  court  of  record  in  any  individual 
State  having  common  law  jurisdiction  and 
a  seal,  and  derk  or  prothonotary,  sh^  be 
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considered  as  a  district  court  within  the 
meaning  of  this  act,**  and  such  courts  have 
power  to  naturalize..    Ih. 

4.  The  supreme  court  of  this  State,  hav- 
ing exclusive  appellate  jurisdiction,  has  no 
power  to  naturalize.    Ih.  802. 

5.  The  legislature  of  California  has  by 
express  enactment  conferred  jurisdiction 
on  the  district  courts  of  this  State  to  grant 
naturalization,  according  to  the  rules  es- 
tablished by  Congress.    Ih.  306. 

6.  All  other  courts  of  this  State  being 
courts  of  inferior  and  limited  powers,  and 
although  some  are  courts  of  record,  jet 
having  only  statutory  and  not  common  law 
jurisdiction,  they  have  no  power  to  grant 
naturalization,  and  any  attempt  of  the  kind 
by  them  would  be  coram  non  judice  and 
void.     Ih 

7.  The  declaration  of  a  grand  juror,  that 
he  is  a  naturalized  citizen,  should  be  re- 
ceived by  the  court  as  prima  facie  true, 
and  proof  thereof,  by  actual  production  of 
the  papers,  is  unnecessary.  People  v.  Rolh 
ertSy  6  Cal.  215. 

See  AxiEN,  Election. 


NEGLIGENCE. 

1.  An  action  to  recover  damages  for  col- 
lision cannot  be  sustained  where  the  injury 
complained  of  has  resulted  from  the  neg- 
ligence of  both  parties.  Kelly  v.  Cun- 
mnghamy  1  CaL  366. 

2.  A  vessel  in  the  harbor  of  San  Fran- 
cisco, moored  in  the  usual  track  of  bay  and 
river  steamers,  should  set  a  light  and  keep 
a  watch  in  a  dark  night,  or  she  cannot  re- 
cover damages  for  an  injury  sustained  by 
being  run  into  by  a  steamer,  where  there 
was  neither  gross  negligence  nor  inten- 
tional wrong  on  the  part  of  the  steamer. 
The  want  of  such  watch  and  light  is  to 
be  deemed  negligence  per  se,  and  the  court 
should  instruct  the  jury  in  such  case  to 
find  a  verdict  in  favor  of  the  defendant 
Jmtff  V.  Steamer  Senator^  1  Cal.  460. 

3.  In  declaring  against  an  attorney  for 
ne^igence,  it  is  only  necessary  to  aver 
generally  that  he  was  retained ;  but  if  it 
be  alleged  that  he  was  retained  in  consid- 
eration of  certain  reasonable  fees  and  re- 


wards to  be  paid  him,  and  no  future  time 
is  stated  as  agreed  upon  for  the  payment 
of  such  fee,  the  declaration  must  aver  pay- 
ment, and  the  omission  of  this  is  error. 
Covillaud  v.  Tale,  3  Cal.  110.  • 

4.  In  cases  of  simple  negligence,  the 
rule  governing  the  measure  of  damages  is, 
to  allow  the  actual  damages.  The  cdlow- 
ance  of  ^^  smart  money  "  in  such  cases  is 
improper.  Moody  v.  McDoncdd^  4  CaL 
299. 

5.  A  pledge  is  a  bailment  which  is  re- 
ciprocally beneficial  to  both  parties,  and 
therefore  the  law  requires  of  the  pledgee 
the  exercise  of  ordinary  diligence  in  the 
custody  and  care  of  the  goods  pledged, 
and  he  is  responsible  for  ordinary  negli- 
gence.   St.  Loshyy.  Davidson,  6  Cal.  647. 

6.  There  is  no  doubt  that  ditch  owners 
are  responsible  for  wanton  injury  or  gross 
negligence,  but  they  are  not  liable  for 
mere  accidental  injury  where  no  negligence 
is  shown,  to  a  miner  locating  above  the 
line  subsequent^  to  the  eonstruction  of  the 
ditch.  Tenney  v.  Mtners*  Ditch  Co.,  7 
CaL  340. 

7.  Neglect  to  sue  a  contractor  for  his 
first  breach  of  contract  does  not  operate 
so  as  to  release  his  sureties  for  subsequent 
breaches.  City  of  Sacramento  v.  Kirk, 
7  CaL  420. 

8.  A  person  who  undertakes  the  erec- 
tion of  a  building  or  other  work  for  his 
own  benefit  is  not  responsible  for  injuries 
to  third  persons,  occasioned  by  the  negli- 
gence of  a  person  or  his  servants  who  are 
actually  engaged  in  executing  the  whole 
work  under  an  independent  contract.  BoS' 
well  V.  Laird,  8  Cal,  490. 

9.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  neglected  to  sue  in 
due  time,  and  had  given  no  notice  of  de- 
mand and  protest  Kritzer  v.  Mills,  9  CaL 
23. 

10.  Where  a  fiotary  did  not  faithfully 
perform  his  duty  in  taking  an  acknowledg- 
ment, but  was  guilty  of  gross  and  culpable 
negligence,  by  a  mistake  made  therein,  he 
is  responsible  to  the  party  injured  for  the 
damages  resulting  from  this  negligence. 
FogaHy  v,  Finlay,  10  Cal.  245. 

11.  If  the  notary  read  the  certificate 
before  signing  it,  an  omission  must  have 
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been  known  to  him ;  if  he 'did  not  read  itj 
he  is  equally  guilty  of  negligence.     Ih, 

12.  The  question  of  negligence  in  the 
management  of,  and  the  degree  of  it,  must 
necessarily  depend,  in  a  great  measure, 
upon  the  surrounding^  facts,  such  as  the 
existence  and  exposure  of  properly  below 
the  dam,  and  the  like ;  for  what  under  one 
state  of  facts  would  be  prudence,  might, 
under  a  different  condition  of  things,  be 
gross  or  even  criminal  negligence.  Soff- 
man  v.  Tuolunme  County  Water  Oo.,  10 
Cal.  416;  Wolf  y,  St.  Louis  Lidependent 
Water  Co.,  10  Cal.  544. 

13.  An  injunction  will  not  be  sustained 
to  stay  proceedings  under  a  judgment  ob- 
tained by  neglect  of  a  party  or  counsel, 
where,  if  the  neglect  were  excusable,  full 
relief  might  have  been  had  on  motion  in 
the  original  action.  Borland  y.  Thornton, 
12  Cal.  445. 

14.  In  an  action  against  a  railroad  com- 
pany, for  running  over  a  horse  and  killing 
him,  the  plaintiff  has  the  right  to  prove  the 
custom  of  the  country,  "  to  permit  domestic 
animals  to  roam  at  large  upon  the  unen- 
closed commons,"  where  the  defense  is 
negligence  on  the  part  of  the  plaintiff,  in 
allowing  the  horse  to  run  at  large.  Wa- 
ters V.  MosSy  12  Cal.  538. 

15.  Gross  negligence,  but  not  the  want 
of  reasonable  care  on  the  part  of  another, 
can  be  set  up  in  defense  to  an  action  for 
damages  for  the  injuries  thus  suffered. 
Fraler  v.  Sears  Union  Water  Co.,  12  Cal. 
558. 

16.  To  charge  an  attorney  with  negli- 
gence in  failing  to  set  up  a  defense  based 
upon  certain  facts  commimicated  to  him 
by  his  client,  he  must  show  by  evidence 
the  existence  of  such  facts,  and  they  were 
susceptible  of  proof  at  the  trial  by  the  ex- 
ercise of  proper  diligence  on  the  part  of 
his  attorney.  Hastings  v.  HaUeck,  13 
Cal.  209. 

17.  Where  in  a  £fuit  a  question  has 
been  made  and  decided  by  the  supreme 
court,  counsel  cannot  be  charged  with 
negligence  in  acting  upon  that  decision  as 
the  law  of  the  case.     Ih»  210. 

18.  Where  one  having  a  claim  to  col- 
lect agreed  with  another  to  take  his  claim 
against  the  common  debtor  and  treat  it  as 
his  own  in  any  suit  brought  for  the  debt, 
costs  and  expenses  to  be  shared  pro  rata, 
and  afterwards  prosecuted  both  claims  to 
judgment  ill  his  own  name,  and  in  hb  own 


name  bought  the  property  of  the  defend- 
ant on  execution  sale,  and  left  it  with  an 
agent  for  sale,  he  is  not  liable  to  an  action 
for  money  had  and  received  or  in  indebi- 
tatus assumpsit.  For  gross  negligence  or 
bad  faith,  he  would  be  responsible  in  a 
different  form  of  action.  Herrick  v. 
Hodges,  13  Cal.  433. 

19.  Common  carriers  are  liable  for  the 
slightest  neglect.  They  are  held  to  extra- 
ordinary diligence  and  care.  And  in  case 
of  injury,  the  presumption  is  prima  fade, 
that  it  occurred  by  the  negligence  of  the 
coachman.  The  onus  proband!  is  on  the 
proprietors  to  show  no  negligence,  and  that 
the  injury  was  occasioned  by  inevitable 
casualty,  or  by  some  cause  which  human 
care  and  foresight  could  not  prevent.  Fair' 
child  Y.  CaUfomia  Stage  Co.,  13  Cal.  601. 

20.  Skillful  or  unskillful  and  negligent 
conduct  of  a  case  is  an  important  sub- 
ject of  inquiry  in  an  action  by  an  attor- 
ney for  the  value  of  his  professional  serv- 
ices ;  anything  which  shows  the  services 
were  not  of  the  value  dtdmed — as  the  na- 
ture of  the  suit  conducted,  its  little  diffi- 
culty, small  amount,  little  skill  requisite, 
absence  of  skill — \s  competent,  under  the 
issue  of  value.  Bridges  v.  Paige,  13  CaL 
641. 

21.  A  trial  may  result  successfully  and 
yet  the  attorney  be  guilty  of  negligence. 
His  want  of  skill  or  neglect  may  put  the 
client  to  great  expense  to  redeem  his  mis- 
takes.    Ih,  642. 

22.  Where  in  an  action  against  a  steamer 
for  setting  fire  to  plaintiff's  fence,  the  jury 
was  instructed,  among  other  things,  to  find 
specially  as  to  the  negligence  of  the  cap- 
tain or  crew  of  the  steamer,  and  they 
found  generally  for  plaintiff,  four  hundred 
dollars  damages ;  and,  also,  that  the  steam- 
er's spark-catcher  was  not  sufficient  to 
prevent  sparks  from  communicating  with 
the  shore  and  endangering  property ;  the 
verdict  was  held  good  in  the  absence  of 
any  objection  at  tibe  time  of  its  rendition, 
that  it  was  not  responsive  to  the  special 
direction.  Algier  v.  Steamer  Mwria,  14 
Cal.  171. 

23.  Probably  the  finding  apart  from 
the  general  verdict  was  a  finding  of  n^li- 
gence;  for  an  insufficient  spark-catcher 
is  hardly  distinguishable  from  none  at  all ; 
and  this  is  pro6f  of  negligence.     Ih. 

24.  The  fact  that  fire  was  communi- 
cated from  the  engine  of  defendant's  ears 
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to  plaintiff's  grain,  with  proof  that  this  re- 
sult was  not  probable,  from  the  ordinary 
working  of. the  engine,  is  prima  facie 
proof  of  negligence,  sufficient  to  go  to  the 
jury.  HaU  v.  Sacramento  VaUey  R,  JR. 
Co.,  14  Cal.  888. 

25.  To  chaise  the  officers  of  a  corpora- 
tion with  a  loss  sustained  by  a  stockholder 
in  a  diminution  of  the  value  of  the  stock, 
alleged  to  have  been  caused  by  their  mis- 
management, it  would  appear  very  clearly 
that  the  loss  was  occasioned  by  their  gross 
negligence  or  willful  misconduct.  NeaU  v. 
mOy  16  Cal.  151. 


.■V^»<^>^^^»^»^'W>^^^»S^«<%^V^^<^'»/>/^*^ 


NEGRO. 

1.  The  arrest  and  commitment  for  de- 
portation of  fugitive  slaves  does  not  deter- 
mine their  slavery.  It  leaves  that  to  fu- 
ture adjudication.  Me  parte  Perkins,  2 
Cal.  438. 

2.  A  statute  is  not  ex  post  facto,  and 
impairs  no  obligation  which  derives  no 
ri^t  nor  constitutes  the  refusal  to  return 
to  servitude  a  crime,  but  simply  provides 
for  the  deportation  of  slaves.     lb.  440. 

3.  If  the  slaveholder  had  authority  to 
bring  his  slaves  here  under  the  constitu- 
tion of  the  United  States,  the  right  could 
not  be  abridged  or  controlled  until  the  ad- 
mission of  California  as  a  State.     lb. 

4.  The  constitution  of  the  United 
States  recognizes  a  property  in  the  class 
of  persons  known  as  slaves,  and  the  insti- 
tution is  a  social  and  political  one.     lb. 

5.  The  civil  and  criminal  codes  ex- 
clude the  negro,  black  and  mulatto,  as 
witnesses  against  or  for  a  white  person, 
and  this  is  to  designate  the  race  as  between 
white,  black  and  Indian.  People  v.  Hall, 
4  Cal.  399;  Speer  y.  See  Tup  Co.,  13 
Cal.  73;  People  v.  Myea,  14  Cal.  146. 

6.  The  indicium  of  color  is  not  an  in- 
fallible test  of  the  competency  of  a  witness 
under  the  act  excluding  black  mulattoes 
and  Indians  from  testifying  for  or  against 
white  persons.  People  v.  Myea,  14  Cal. 
145. 

7.  The  right  of  transit  through  each 
State  with  everjs  species  of  property 
known  to  the  constitution  of  the  United 


States  and  recognized  by  that  paramount 
law  is  secured  by  that  instrument  to  each 
citizen,  and  does  not  depend  upon  the  un- 
certain and  changeable  ground  of  mere 
comity.     Ex  parte  Archy,  9  Cal.  162. 

8.  The  character  of  immigrant  or  trav- 
eler bringing  with  him  a  slave  into  this 
State  must  last  so  long  as  it  is  necessary, 
by  the  ordinary  rules  of  travel,  to  ac- 
complish a  transit  through  the  State. 
Nothing  but  accident  or  imperati^  neces- 
sity could  excuse  a  greater  delay.  Some- 
thing more  than  mere  ease  or  conven- 
ience must  intervene  to  save  a  forfeiture 
of  property  which  he  cannot  hold  as  a  citi- 
zen of  the  State  through  which  he  is  pass- 
ing. But  visitors  for  health  or  pleasure 
stand  in  a  position  different  from  travelers 
on  business,  and  are  protected  by  the  law 
of  comity.     lb.  165. 

9.  It  is  the  right  of  the  judiciary,  in  the 
absence  of  legislation,  to  determine  how 
far  the  policy  and  position  of  this  State 
will  justify  the  giving  a  temporary  effect, 
within  the  limits  of  this  State,  to  Uie  laws 
and  institutions  of  a  sister  State.  To  al- 
low mere  visitors  to  this  State  for  pleas- 
ure or  health  to  bring  with  them,  as  per- 
sonal attendants,  their  own  domestics,  is 
not  any  violation  of  the  end  contemplated 
by  the  constitution  of  this  State.     lb.  166. 

10.  The  privileges  extended  to  visitors 
cannot  be  extended  to  those  who  come  for 
both  business  and  pleasure.  A  mere  vis- 
itor is  one  who  comes  only  for  pleasure  or 
health,  and  engages  in  no  business  while 
here,  and  remains  only  for  a  reasonable 
time.  If  the  party  engage  in  any  busi- 
ness, or  employ  his  slave  in  any  business, 
except  as  a  personal  attendant  upon  him- 
self or  family,  then  the  character  of  visit- 
or is  lost,  and  his  slave  is  entitled  to  free- 
dom,    lb.  168. 

See  Fugitive  Slaves. 
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I.  In  general. 
II.  GroandB  of  the  Motion  for  New  Trial. 

1.  Inaufficiency  or  Errors  of  Evidence. 

2.  Newly  Discovered  Evidence. 

3.  Conflicting  Evidence. 

4.  Surprise. 

III.  When  a  New  Trial  is  not  necessary. 

1.  In  Equity  Cases. 

IV.  In  Criminal  Cases. 

V.  Notice  of  Motion  for  New  Trial. 


L   Ik  general. 

1.  A  judgment  was  obtained  in  the 
court  of  first  instance  which  was  transfer- 
red to  the  district  court.  The  defend- 
ant in  that  action  filed  his  complaint 
against  the  plaintiff,  the  judgment  credi- 
tor in  the  district  court,  alleging  fraud  in 
the  recovery  of  that  judgment,  and  pray- 
ing to  have  the  judgment  set  aside  and  a 
new  trial  had.  The  defendant  answered  the 
complaint  and  denied  the  allegation,  and 
the  court  set  aside  the  judgment  and 
awarded  a  new  trial :  held,  that  this  was  a 
final  judgment  in  the  cause,  and  that  the 
new  trial  awarded  was  to  be  had  in  the 
first  action  and  not  in  the  second.  &U  v. 
Davisy  1  Cal.  139. 

2.  It  is  useless  to  put  parties  to  the  ad- 
ditional trouble  and  expense  of  a  new 
trial,  when  we  see  clearly  that  after,  per- 
haps, a  protracted  litigation,  the  result  must 
be  the  same.  Tohler  v.  Folsom,  1  CaL 
213 ;  Smith  v.  Oampton,  6  Cal.  26. 

3.  When  a  cause  was  appealed  from, 
but  the  record  showed  no  tangible  point 
whereupon  the  judgment  in  the  court  be- 
low was  rendered,  the  appellate  court  under 
the  code  of  1850*  has  the  power  to  grant 
a  new  trial,  with  instructions  to  the  infe- 
rior court  to  require  the  parties  to  frame 
an  issue  upon  regular  pleadings.  Mena  v. 
Leroy,  1  Cal.  219. 

4.  Instead  of  remanding  a  cause  for  a 
new  trial,  where  the  judgment  below  is 
erroneous,  this  court  will  so  modify  it  as 
finally  to  settle  the  controversy,  when  the 
rights  of  the  parties  appear  from  the  record 
to  be  fully  ascertained.  Persse  v.  Cofe,  1 
CaL  871. 


*ThU  proTlsion  deei  not  exist  in  the  code  of  April  29th, 
Iwl. 


5.  The  report  of  a  referee  should  be 
taken  advantage  of  by  filing  written  ob- 
jections to  the  entry  of  judgment  thereon, 
or  by  a  motion  for  a  new  trial,  setting 
forth  the  grounds  of  the  alleged  error. 
Porter  v.  Barling^  2  Cal.  73. 

6.  If  there  be  no  exception  in  the  re- 
port showing  that  the  referee  erred  in 
part,  and  the  rule  of  law  by  which  he 
arrived  at  his  conclusions  be  not  disclosed, 
the  court  cannot  disturb  the  report,  and  an 
order  granting  a  new  trial  will  be  reversed. 
Tyson  v.  Welhy  2  Cal.  130. 

7.  The  power  to  grant  or  refuse  new 
trials  is  one  of  legal  discretion,  and  the 
abuse  of  it  only  will  justify  the  appellate 
court  in  interfering  with  such  order.  Drah$ 
V.  Palmer,  2  Cal.  181 ;  Cooke  v.  Stetcartj 
2  Cal.  353 ;  Speck  v.  Jloyt,  3  Cal.  420 ; 
Watson  V.  McGhy,  4  Cal.  588 ;  Du^  v. 
Bear  River  and  Auburn  W,  and  M.  Co^ 
5  Cal.  86;  Hastings  v.  Steamer  UheU 
Sam,  10  CaL  341 ;  Hanson  v.  Bamhis^ 
11  CaL  340;  KimhaU  v.  Gearheart,  12 
Cal.  48 ;  BumeU  v.  Whitesides,  15  Cal.  36; 
Peters  v.  Foss,  16  Cal.  358. 

8.  It  is  error  to  refuse  a  new  trial  where 
justice  requires  that  the  cause  should  be 
resubmitted.     Ross  v.  AusHU,  2  CaL  192. 

9.  If  the  report  of  a  referee  contain 
sufiicient  on  which  to  base  a  judgment,  it 
is  the  duty  of  the  court  to  enter  judgment 
in  accordance  with  the  report  as  far  as 
concerns  the  matter  referred,  and  not  en- 
tertain any  objection  thereto  except  on  a 
motion  for  a  new  trial,  when  the  report  can 
be  set  aside.    Headley  v.  Reed^  2  CaL  324 

1 0.  No  power  lies  in  a  district  court  to  set 
aside  a  judgment  or  grant  a  new  trial  after 
the  expiration  of  the  term.  Baldwin  v. 
Kraemer,  2  Cal.  583. 

1 1 .  A  stipulation  to  refer  the  whole  mat- 
ter is  a  waiver  of  any  objection  that  the 
motion  for  a  new  trial  and  to  set  aside  the 
award  was  not  made  in  statute  time.  Hes^ 
lep  V.  City  of  San  Francisco^  4  CaL  2. 

12.  Errors  in  law,  occurring  in  the 
court  below,  will  be  reviewed  in  the  su- 
preme court,  although  a  new  trial  was  not 
asked.  Broitn  v.  ToUes,  7  CaL  399 ;  Ries 
V.  Gashirie,  13  CaL  54. 

13.  A  party  should  appeal,  if  aggrieved, 
from  an  order  granting  a  new  trial  during 
the  time  allowed  by  the  statute,  and  can- 
not, after  taking  his  chances  upon  a  second 
trial,  rely  on  this  fact  ag  error.  Brown  v. 
ToUeSy  7  CaL  399.     . 
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14.  The  party  in  whose  favor  a  judg- 
ment is  rendered  on  a  special  verdict,  must 
move  for  a  new  trial  if  he  is  not  satisfied 
with  the  verdict,  as  the  latter  must  other- 
wise be  conclusive  upon  the  facts  in  the 
appellate  court.  Garwood  v.  Simpson, 
8  Cal.  108. 

15.  On  appeal  from  a  justice's  court  to 
a  county  court,  on  questions  of  law  alone, 
if  a  new  trial  be  ordered  it  should  take 
place  in  the  countv  court.  People  v.  Free- 
Ion,  8  Cal.  518. 

16.  Afler  appealing  from  a  judgment 
alone,  a  party  may  appeal  from  an  order 
overruling  a  motion  for  a  new  trial  in  the 
same  case,  provided  the  latter  appeal  is 
taken  in  time.  Marziou  v.  Ptoche,  8  Cal. 
537. 

17.  A  deposition  of  one  of  the  defend- 
ants, introduced  by  plaintiff  on  trial,  may 
be  introduced  by  de^ndants  in  a  new  trial. 
Turner  v.  McIUianey,  8  Cal.  579. 

18.  Where, pending  a  motion  for  anew 
trial  in  the  district  court,  the  defendants 
violate  an  injunction  previously  issued  by 
said  district  court,  the  supreme  court  will 
issue  a  mandamus  against  the  judge  of 
such  district  court  to  compel  him  to  issue 
his  attachment  for  contempt  Ortman  v. 
Dixon,  9  Cal.  24. 

19.  The  appellate  power  of  the  supreme 
court  over  the  county  court  could  not  be 
properly  or  efficiently  exercised  unless  the 
power  to  grant  a  new  trial  existed  in  the 
county  court.  The  county  court  certainly 
has  power  to  grant  a  new  trial.  Dickens 
son  V.  Van  Horn,  9  Cal.  211. 

20.  If  any  eiTors  intervened  on  the 
trial  of  a  cause,  an  oilier  of  the  court  be- 
low, granting  a  new  trial,  ought  not  to  be 
disturbed.  Hastings  v.  Steamer  Uncle 
Sam,  10  Cal.  341. 

21.  Where  an  appeal  is  taken  in  the 
same  notice,  both  from  a  final  judgment 
and  an  order  refusing  a  new  trial,  and  it 
appears  that  sixty  days  from  the  entry  of 
the  order  for  a  new  trial  have  elapsed,  the 
appeal,  so  far  as  the  order  is  concerned, 
will  on  motion  be  dismissed.  Lower  v. 
Knox,  10  Cal.  481. 

22.  Where  the  facts  show  that  the 
action  of  the  court  below  approached 
nearly  to  an  arbitrary  exercise  of  its  dis- 
cretion, that  action  will  not  be  reviewed 
unless  there  has  been  a  motion  for  a  new 
trial.  Pilot  Rock  Greek  Ganal  Co.  v. 
Ouqnnan,  11  Cal.  162. 


23.  Where  the  parties  in  the  court  be- 
low stipulated  that  a  motion  for  a  new  trial 
should  be  denied,  they  cannot  question  in 
this  court  the  correctness  of  an  order  de- 
nying such  motion.  Broiherton  v.  Hart, 
11  Cal.  405. 

24.  The 'fact  that  instructions  given  by 
the  court  are  lost  or  mislaid  before  a  mo- 
tion for  new  trial  is  heard  is  no  ground  to 
suspend  the  hearing  of  the  motion  or  for  a 
new  trial.    Vischer  v.  Webster,  13  Cal.  60. 

25.  A  stipulation  to  the  effect  that  a 
statement  may  ^  be  used  on  the  motion  for 
new  trial  in  this  cause,  and  also  on  the  ap- 
peal to  the  supreme  court,"  includes  an 
appeal  from  the  judgment  as  well  as  an 
appeal  upon  the  decision  of  the  motion  for 
a  new  trial.  Hastings  v.  HaReck,  13  Cal. 
207. 

26.  Where  a  party  moves  for  a  new 
trial  and  fails,  he  cannot,  on  the  same 
facts,  go  into  equity  to  enjoin  the  judgment 
rendered.     GoUins  v.  Butler,  14  Cal.  226. 

27.  On  motion  for  new  trial,  it  is  irregu- 
lar for  the  court  to  reverse  its  first  judg- 
ment, and  render  a  contrary  one,  without 
hearing  or  notice.  Mitchell  v.  Hackett,  14 
Cal.  667. 

28.  A  party  cannot  appeal  from  an 
order  overruling  a  motion  for  a  new  trial, 
when  he  fails  to  prosecute  his  motion  be- 
fore the  district  court,  especially  when  the 
case  involved  complicated  facts,  and  was 
not  tried  by  the  judge  by  whom  the  alleged 
errors  were  committed.  The  failure  to 
prosecute  in  such  a  case  is  an  abandonment 
of  the  motion.  Mahoney  v.  Wilson,  15 
Cal.  43 ;  Frank  v.  Doane,  15  CaL  308 ; 
Green  v.  Doane,  15  Cal.  304. 

29.  The  court  below  may  refuse  a  new 
trial,  even  though  both  parties  consent  to 
it.  Where  a  case  has  been  once  fully 
tried,  parties  have  not  an  arbitrary  discre- 
tion to  renew  the  litigation.  Phekm  v. 
Ruiz,  15  Cal.  90. 


IL  Grounds  of  the  Motion  for  New 

Trial. 

30.  Where  from  the  record  it  appears 
highly  probable  that  the  judgment  of  the 
court  below  is  founded  neither  upon  law 
or  equity,  the  supreme  court  should  re- 
verse the  judgment  or  grant  a  new  triaL 
Reed  v.  Jourdain,  1  Csd.  102. 
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31.  Where  a  judgment  is  rendered  at 
9  A.  M.  upon  a  summons  citing  defendant 
to  answer  at  10  A.  M.:  held,  that  the 
judgment  is  irregular,  and  a  new  trial  will 
be  ordered.  Parker  y.  Shepkardj  1  Cal. 
132. 

32.  A  new  trial  will  not  be  granted 
where  the  evidence  shows  that  a  case  can- 
not be  made  out,  and  it  would  consequently 
be  a  useless  expense.  Sunol  v.  Hepburn, 
1  Cal.  285. 

33.  A  new  trial  will  be  ordered,  although 
a  verdict  may  be  excessive,  if  the  court  is 
satisfied  that  an  improper  charge  was  given 
to  the  jury,  and  the  fact  that  it  had  no  ef- 
fect upon  them  does  not  clearly  appear. 
Yonge  v.  Pacific  Mail  S.  S.  Co.,  1  Cal. 
354. 

34.  Whether  driving  piles  in  a  street 
extended  into  the  bay  of  San  Francisco  is 
an  obstruction  to  the  free  use  of  the  street 
by  the  public,  is  a  question  for  the  jury  to 
pass  upon,  and  if  not  so  submitted,  a  new 
trial  will  be  granted.  Oity  of  San  Fran- 
cisco V.  Clark,  1  Cal.  386. 

35.  A  new  trial  should  not  be  granted 
on  the  affidavit  of  a  juryman,  made  after 
the  verdict,  and  for  the  purpose  of  moving 
for  a  new  trial,  that  he  had  formed  and 
expressed  an  opinion  before  the  trial. 
People  V.  Baker,  1  Cal.  405. 

36.  A  new  trial  will  be  granted  when 
the  court  b  satisfied  that  the  jury  were 
misdirected  in  the  charge,  and  that  there- 
upon founded  their  verdict.  Gunter  v. 
Geary,  .1  Cal.  468. 

37.  The  whole  charge  to  the  jury  should 
be  taken  together,  and  when  considered,  if 
it  appear  that  the  jury  could  not  have  been 
misled  by  it,  a  new  trial  will  not  be  grant- 
ed.    Carrington  v.  Pacific:  Mail  S.  S,  Co., 

1  Cal.  478. 

38.  A  new  trial  will  not  be  granted  for 
an  error  by  which  the  rights  of  the  party 
were  not  prejudiced.    Kilbum  v.  Ritchie, 

2  Cal.  148. 

39.  The  appellate  court  will  not  disturb 
the  order  of  an  inferior  court  in  granting 
or  refusing  a  new  trial  unless  manifest 
error  shall  appear.  Bartlett  v.  Hogden,  3 
Cal.  58 ;   WaU(m  v.  McClay,  4  Cal.  288. 

40.  A  new  trial  will  be  ordered  where 
there  is  such  irregularity  in  the  proceed- 
ings that  the  ends  of  justice  will  be  better 
subserved.  Sannicksony.  Brown,  5  Cal. 58. 

41.  It  is  a  proper  exercise  of  power  in 
a  court  to  grant  a  new  trial  on  the  ground 


of  excessive  damages,  when  the  verdict  is 
grossly  inconsistent  in  its  relation  of  the 
facte.     Potter  v.  Scale,  5  Cal.  411. 

42.  A  party  cannot  take  his  chances  for 
a  verdict  on  instructions  given  or  refused 
without  exception  taken,  and  then  after 
verdict  except  to  the  action  of  the  court 
upon  motion  for  a  new  trial.  Letter  y. 
PiUney,  7  Cal.  423. 

43.  There  having  been  no  motion  for  a 
new  trial,  the  supreme  court  cannot  go  be- 
hind the  facte  as  found  in  the  court  below. 
WTiite  V.  Clark,  S  Cal.  514;  Marziaur. 
Pioche,  8  Cal.  537. 

44.  Where  a  party  appears  and  argues 
a  motion  for  a  new  trial,  he  cannot  after- 
wards object  that  the  statement  was  not 
agreed  to  by  him,  and  that  it  was  not  set- 
tled by  the  judge.  Dickenson  y.  Van 
Horn,  9  Cal.  211. 

45.  In  a  statement  for  a  new  trial,  the 
evidence  may  be  simply  referred  to,  and 
need  not  be  set  out  in  the  statement  itself. 
lb. 

46.  A  failure  to  file  a  statement,  setting 
forth  the  grounds  upon  which  a  party  in- 
tends to  rely,  on  motion  for  a  new  trial, 
operates  as  a  waiver  of  the  right  to  the 
motion.     Wing  v.  Owen,  9  CaL  247. 

47.  Where  the  statement  embodied  in 
the  record  is  filed  on  a  motion  for  a  new 
trial,  the  appellate  court  will  only  examine 
the  action  of  the  court  below  in  denying 
the  motion,  nor  will  it  allow  objections  to 
an  order  entered  in  the  court  below  by 
consent  of  parties.  Meerholz  v.  Sessions, 
9  Cal.  277;  Lower  y.  Knox,  10  CaL  481; 
Brotherton  v.  Hart,  11  Cal.  405. 

48.  Where  the  affidavite  used  in  sup- 
port of  a  motion  for  a  new  trial  are  not 
set  forth  in  the  record  on  appeal,  the  party 
moving  is  deprived  of  all  ground  of  error 
based  on  the  afiidavits ;  but  the  omission 
does  not  affect  his  right  to  raise  the  ques- 
tion as  to  errors  apparent  on  the  face  of 
the  record.  Branger  y.  CkevaUer,  9  Cal. 
362. 

49.  Where  the  statement  on  motion  for 
a  new  trial  is  not  filed  within  the  time  pre- 
scribed by  law,  this  court  will  only  look  to 
the  judgment  roll.  Lafferty  v.  Brownlee, 
11  Cal.  132. 

50.  Where  there  are  no  grounds  or 
reasons  stated  on  motions  for  nonsuit  and 
new  trial,  and  no  exceptions  taken  to  in- 
structions of  the  court,  errors  cannot  be 
assigned.  Hoherstot  v.  Bugby,  13  Cal.  44. 


NEW  TRIAL. 


787 


Grounds  of  the  Motion  for  New  Trial. — Infinfficiency  or  Errors  of  Evidence. 


51.  Where  no  motion  for  a  new  trial  is 
made,  the  finding  of  facts  bj  the  court  be- 
low is  conclusive.  Rhine  v.  Bogardus^  13 
CaL  74. 

52.  If,  after  verdict,  no  motion  be  made 
for  a  new  trial,  the  supreme  court  will  not 
review  the  testimony.  lAening  v.  Gotdd, 
13  Cal.  599. 

53.  Where  instructions  to  the  jury  are 
not  excepted  to  at  the  time  they  are  given 
or  refused,  and  a  motion  for  new  trial  is 
made  for  error  in  giving  and  refusing  such 
instructions,  they  cannot  be  considered  on 
appeal  from  the  order  denying  the  motion. 
CoUter  V.  CarbeU,  15  CaL  186. 

54.  Where  a  motion  for  a  new  trial  is 
denied,  and  the  record  contains  the  state- 
ment used  on  such  motion,  but  no  state- 
ment on  appeal  from  the  judgment,  this 
court  can  only  examine  the  action  of  the 
court  below  in  denying  the  motion — ^the 
judgment  cannot  be  reviewed,  except 
through  the  order  made  upon  the  motion, 
and  from  this  order,  no  appeal  having  been 
taken,  the  case  stands  on  the  judgment 
roll.  Burdge  v.  Gold  HiU  and  Bear 
River  W.  ^  M.  Co.,  15  Cal.  198. 

55.  Where  the  record  shows  simply  a 
statement  signed  by  the  district  judge, 
without  any  certificate  preceding  as  to  the 
correctness  of  the  statement,  and  it  does 
not  purport  to  be  a  statement  on  motion 
for  new  trial,  and  no  order  appears  dispos- 
ing of  the  motion  for  new  trial :  held,  that 
there  is  no  statement  on  motion  for  new 
trial  or  on  appeal.  And  the  grounds  of 
the  motion  for  new  trial  not  being  filed 
within  the  time  required  by  law,  the  ap- 
peal is  from  th^judgment  alone.  Mc  Cart- 
neg  v.  Fitz  Henrys  16  Cal.  185. 


1.  .Bistifficiencg  or  Errors  of  Evidence, 

56.  Unless  the  illegal  testimony  could 
have  had  no  influence  upon  the  verdict, 
and  the  presumption  is  that  it  did,  a  new 
trial  should  be  granted.  SantiUan  v.  Mo- 
ses,  1  CaL  93. 

57.  A  new  trial  will  be  granted  if  im- 
proper evidence  went  to  the  jury,  and  the 
court  cannot  clearly  see  that  it  had  no  ef- 
fect or  weight  upon  the  jury.  Mateer  v. 
Braumy  1  Cal.  224. 

58.  A  new  trial  will  be  ordered  when, 
on  account  of  the  imperfections  of  the 


record  returned,  the  appellate  court  could 
not  see  the  true  state  of  facts  given  in  evi- 
dence.   Moore  v.  Reynolds,  1  Cal.  353. 

59.  Where  improper  evidence  is  sub- 
mitted to  the  jury,  under  objection,  a  new 
trial  will  be  granted  on  appeal  unless  the 
court  can  see  that  such  evidence  could  not 
possibly  have  had  an  effect  upon  the  jury 
prejudicial  to  the  appellant.  .  Innis  v. 
Steamer  Senator,  1  Cal.  462. 

60.  The  appellate  court  will  decline  to 
review  the  facts  of  the  case,  unless  an  as- 
signment of  errors  shows  that  the  court 
below  refused  an  application  for  a  new 
trial,  made  on  the'  ground  that  the  verdict 
was  contrary  to  evidence,  and  that  only  as 
an  appeal  from  the  refusal  to  grant  a  new 
trial.  Smith  v.  Phelps,  2  Cal.  121 ;  Gris- 
wold  V.  Sharpe,  2  Cal.  23;  Brown  v. 
Graves,  2  Cal.  119;  Ingraham  v.  Gilder- 
meester,  2  Cal.  484 ;  Whitman  v.  Sutler, 
3  Cal.  179 ;  Brown  v.  ToUes,  7  Cal.  399  ; 
Garwood  v.  Simpson,  8  CaL  108 ;  Marziou 
V.  Pioche,  8  Cal.  537  ;  Liening  v.  GouM, 
13  Cal.  599  ;  Dufy.  Fisher,  15  Cal.  380. 

61.  A  new  trial  will  be  granted  when 
the  verdict  is  contrary  to  law  and  evi- 
dence.   People  V.  Martin,  2  CaL  484. 

62.  Where  no  motion  for  a  new  trial  is 
made,  the  appellate  court  cannot  examine 
the  evidence  to  see  whether  it  warrants 
the  finding.  ChviUavd  v.  Tanner,  7  Cal. 
39 ;  Brown  v.  Tolles,  7  Cal.  399. 

63.  Where  the  verdict  of  the  jury  is 
clearly  against  the  evidence^  a  new  trial 
will  be  awarded.  Barley  v.  JSalon,  8  Cal. 
164 ;  Pottery.  Carney,  8  Cal.  574. 

64.  When  the  evidence  is  not  set  out  in 
a  statement  on  appeal,  the  supreme  court 
will  presume  that  the  court  below  had 
good  reason  for  granting  a  new  trial. 
Dickenson  v.  Van  Horn,  9  CaL  211. 

65.  Where  the  motion  for  new  trial, 
though  made,  does  not  appear  to  have 
been  acted  on,  the  appellate  court  will  not 
consider  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  Myers  v.  Casey,  14 
Cal.  543. 

66.  Where  there  is  some  evidence  to 
support  a  verdict,  and  a  motion  for  a 
new  trial  is  overruled,  the  supreme  court 
will  not  interfere.  Baxter  v.  McKinlay, 
16  Cal.  76. 

67.  On  motion  for  a  new  trial,  on  the 
sole  ground  that  the  verdict  is  not  sustained 
by  the  evidence,  the  court  below,  in  pass- 
ing on  the  motion,  cannot  disregard  any 
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portion  of  the  evidence  before  the  jury. 
The  question  as  to  the  competency  of  the 
evidence  cannot  be  raised  on  such  motion. 
McCfloud  V.  aMcd,  16  Cal.  397. 


2.  Newly  Discovered  Evidence. 

68.  On  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  that 
evidence  should  be  fully  set  forth  or  the 
motion  will  be  denied.  Perry  v.  Cochran^ 
1  Cal.  180. 

69.  A  party  ought  riot  to  rely  upon  his 
his  own  single  and  unsupported  statement, 
on  a  motion  for  a  new  trial,  of  the  newly 
discovered  evidence,  but  should  if  possi- 
ble procure  the  affidavits  of  the  persons 
whose  testimony  he  deems  material,  so 
that  the  court  may  be  satisfied  as  to  what 
facts  he  will  testify.  Rogers  v.  Huie,  1 
Cal.  433. 

70. .  An  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence 
must  show  affirmatively  that  the  evidence 
is  new,  material  and  not  cumulative ;  that 
the  applicant  has  used  due  diligence  in 
preparing  his  case  for  trial,  and  that  the 
new  evidence  was  discovered  after  the 
trial,  and  will  be  important,  and  tend  to 
prove  facts  which  were  not  distinctly  in  is- 
sue on  the  trial,  or  were  not  then  known 
or  investigated  by  proof.  Bartlett  v.  Ifog- 
doriy  3  CaL  57 ;  Brooks  v.  Lyon,  3  Cal. 
114;  Burritt  v.  Gibson,  3  Cal.  399. 

71.  Where  the  report  of  a  referee  dis- 
closed doubt  in  his  conclusions  and  acts, 
and  before  the  report  as  made  up  was  filed, 
th^  defendant  applied  for  leave  to  intro- 
duce newly  discovered  evidence,  which 
was  refused  from  a  doubt  as  to  his  power, 
though  he  reported  to  the  court  that  such 
evidence,  if  given,  would  probably  cause  a 
different  result;  held,  that  a  new  trial 
should  have  been  had.  Hoyt  v.  Saunders, 
4  Cal.  347. 

72.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  should  not  have  been 
granted  where  such  evidence  is  merely  cu- 
mulative, and  is  that  of  a  witness  whose 
deposition  was  used  on  the  trial,  and  par- 
ticularly where  the  verdict  shows  he  was 
not  believed  at  first.  Gaven  v.  Dopman, 
6  Cal.  342. 

73.  In  cases  of  conflicting  testimony, 
newly  discovered  evidence  merely  cumu- 


lative  is  no  ground  for  a  new  triaL     Tay- 
lor V.  California  Stage  Co.,  6  OaL  230. 

74.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative  and  going  to 
contradict  the  wit^iesses  of  the  other  party. 
Live  Yankee  Co.  v.  Oregon  Co.y  7  Cal.  42. 

75.  It  is  not  good  ground  for  a  new  trial 
that  the  defendant  discovered  material  tes- 
timony at  too  late  a  period  to  produce  the 
same  at  the  trial  It  would,  however, 
be  good  ground  on  which  to  base  a  motion 
for  continuance.  Berry  v.  Mstdery  7  Cal. 
418. 

76.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence, 
which  is  alleged  to  be  a  deed  recorded  in 
the  county  recorder's  office  a  year  before 
the  trial,  and  a  record  of  a  judgment  in 
the  same  court  in  which  the  cause  was 
tried.     Weimer  y.  Lowery,  11  Cal.  113. 

77.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
affidavit  of  one  of  the  defendants  as  to 
what  an  absent  witness  will  testify  is  in- 
sufficient. It  should  be  accompanied  by 
an  affidavit  of  the  witness  himself,  or  time 
should  be  applied  to  get  it,  or  its  ab- 
sence accounted  for.  Pilot  Bock  Credt 
Canal  Co.  v.  Chapman,  11  Cal.  162 ;  Jen- 
ny Lind  Co,  v.  Bower,  11  Cal.  199. 

78.  Motions  for  new  trial  on  the  ground 
of  newly  discovered  evidence  regarded 
with  distrust  and  disfavor,  and  the  strict- 
est showing  of  diligence  and  all  other 
facts  necessary  is  required.  This  is  es- 
pecially true  when  the  new  testimony  is 
to  impeach  a  witness  on  the  trial,  or  is 
merely  cumulative.  The^arty  must  show 
by  his  own  affidavit  that  he  did  not  know 
of  this  evidence,  and  could  not  by  due  dO- 
igence  have  obtained  it ;  the  affidavit  of 
a  witness  is  not  sufficient.  (In  this  case 
the  party  himself  was  present)  Baker  y. 
Joseph,  16  Cal.  180. 


3.  Conflicting  Evidence* 

79.  The  verdict  of  a  jury  should  not 
be  disturbed  and  a  new  trial  granted,  when 
rendered  upon  a  question  of  fact,  where 
the  evidence  is  conflicting,  and  where  no 
rule  of  law  appears  to  have  been  violated. 
Johnson  V.  Pendleton,  1  CaL  133 :  JSoppe 
V.  BoNfy  1  CaL  373 ;  Vogctn  v.  Barrierf  1 
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Cal.  187 ;  Dwtneile  v.  Jlenriquezy  1  Cal. 
389  ;  Gn'swold  v.  Shat^e,  2  Cal.  23  ;  Tay- 
lor V.  McKinlayy  4  Cal.  104;  DueU  v. 
Star  River  and  Auburn  W.  S^  M,  Co,,  5 
Cal.   86;  Conroy  v.  Flint,  5  Cal.  829; 

White  V.  Todds'  VaUey  Water  Co.,  8  Cal. 
444  ;  ScannellY.  Strahl,  9  Cal.  177  ;  Wed- 
die  V.  Stark,  10  Cal.  303 ;  Bensley  v.  At- 
willy  12  Cal.  240 ;  Bitter  \.  Stock,  12  Cal. 
402 ;  McGarrityy,  Byington,  12  Cal.  432  ; 

Vi^er  V.  Webster,  13  Cal.  60;  Stevens  v. 
Irwiny  15  Cal.  504. 


3.  Surprise, 

80.  On  a  motion  for  a  new  trial  on  the 
ground  of  surprise  at  a  trial,  by  the  non- 
attendance  of  witnesses,  the  affidavit 
should  show  that  reasonable  diligence  had 
been  used  in  endeavoring  to  procure  the 
attendance  of  the  witnesses,  and  should  set 
forth  particularly  and  distinctly,  the  facts 
which  the  party  expects  to  prove  by  the 
witnesses.     Rogers  v.  Ifuie,  1  Cal.  432. 

81.  Where  a  slight  degree  of  prudence 
would  guard  against  surprise,  it  is  not  suf- 
ficient ground  to  allege  for  a  new  trial. 
Brooks  y.  Lyon,  8  Cal.  113. 

82.  Where  one  party  to  an  action  is 
misled  by  the  act  of  the  other,  justice  de- 
mands that  a  new  trial  should  be  granted. 
Pinkham  v.  McFarland,  5  Cal.  138. 

83.  Surprise  at  the  testimony  of  a  wit- 
ness called  by  the  adverse  party,  is  no 
ground  for  a  new  trial,  it  not  appearing 
that  the  party  against  whom  the  testimony 
was  given  had  been  misled  by  previous 
statements  of  the  witness  as  to  what  he 
would  testify.  Taylor  v.  California  Stage 
Co.  6  Cal.  230. 

84.  The  mistake  of  counsel  as  to  the 
competency  of  a  witness,  is  no  ground  for 
granting  a  new  trial.  Packer  v.  Heaton, 
9  Cal.  571. 

85.  Surprise  at  the  ruling  of  the  court 
on  the  trial,  as  to  the  admission^  of  testi- 
mony, is  not  a  ground  for  a  new  trial. 
FvJUcr  v.  Hutchings,  10  Cal.  526. 

86.  A  party  who  is  unprepared  for  trial 
at  the  time  of  the  calling  of  the  case, 
should  move  for  a  continuance ;  and  if  he 
fails  to  do  this  he  waives  his  want  of  prep- 
aration and  cannot  afterwards,  when  judg- 
ment has  gone  against  him,  move  for  a 
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new  trial  on  this  ground.  Turner  v.  Mor- 
rison, 11  Cal,  21. 

87.  It  is  not  sufficient  for  a  new  trial 
to  aver  that  the  party  thus  represented 
was  ignorant  at  the  time  of  the  trial  of  the 
facts.  He  must  show  that  he  could  not 
with  the  use  of  due  diligence  unmixed 
with  any  negligence  on  his  part,  have  made 
himself  acquainted  with  or  ascertained  the 
existence  of  the  facts.  Williams  v.  Price, 
11  Cal.  213. 

'88.  A  new  trial  will  not  be  granted  on 
the  affidavit  of  the  attorney  of  record, 
that  he  as  well  as  his  client  and  witnesses 
were  absent  on  the  trial  of  the  case  be- 
cause of  a  verbal  agreement  by  opposing 
counsel  to  give  notice  of  a  day  of  trial, 
when  such  affidavit  is  met  by  counter  affi- 
davits by  the  opposing  counsel,  and  when 
an  attorney  did  appear  and  contest  the 
case  on  the  trial.  McDonald  v.  Bear  River 
and  Auburn  W.  ^  M.  Co,,13  Cal.  230. 

89.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc.,  setting  out 
a  copy,  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is 
indebted  to  plaintiff  thereon  in  the  sum, 
etc.  The  complaint  then  avers :  Plain- 
tiff further  shows  that  after  said  note  was 
executed,  etc.,  *  *  *  defendant  by  virtue 
of  *  *  *  proceedings  in  insolvency,  etc,  * 
*  *  claims  to  have  been  discharged  from 
the  payment  of  the  note  and  debt  herein- 
before mentioned ;  and  plaintiff  further 
shows  that  after  said  discharge  as  afore- 
said, on  or  about  ♦  ♦  ♦  defendant  prom- 
ised "  the  payee  and  other  persons  that  he 
would  pay  eaid  note  to  said  payee  on  de- 
mand, etc.;  and  that  defendant  thereby  re- 
vived said  obligation,  etc.  Plaintiff  here- 
in having  rested  his  case  upon  proving  his 
note,  and  defendant  not  introducing  any 
proof  of  his  discharge  in  insolvency,  the 
court  below  instructed  the  jury  to  find  for 
plaintiff,  and  afterwards  set  aside  the  ver- 
dict and  granted  a  new  trial :  held,  that 
this  court  will  not  revise  the  discretion  of 
the  court  below  in  granting  the  new  trial ; 
that  defendant  might  well  have  been  taken 
by  surprise,  and  supposed  it  unnecessary 
to  introduce  proof  of  his  discharge.  Smith 
V.  Richmond,  15  Cal.  502. 

90.  Where  in  suit  for  a  mining  claim, 
plaintiff  in  his  complaint  states  the  par- 
ticular facts  constituting  his  title,  and  on 
that  title  seeks  a  recovery,  and  the  answe 
denies  such  title,  plaintiff  must  prove  his 
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title  as  averred,  at  least  in  substance,  and 
he  cannot,  against  defendant's  objection, 
recover  on  another  and  different  title. 
And  where,  in  such  case,  plaintiffs  were 
permitted  to  prove  and  recover  on  a  title 
other  than  the  one  so  set  up,  it  was  error  in 
the  Court  below  to  refuse  a  new  trial,  the 
motion  for  which  was  based  on  an  affida- 
vit of  defendant  that  he  was  taken  by  sur- 
prise arising  out  of  the  frame  of  the  plead- 
ings, and  that  he  could  have  rebutted 
plaintiff's  case  but  for  this  surprise.  Ea- 
gan  v.  Delaney,  16  Cal.  87. 


m.    When  a  New  Trial  in  not  Ne- 
cessary. 

91.  An  appeal  may  be  taken  from  a 
judgment  of  the  district  court  without 
moving  for  a  new  trial.*  Jnnis  v.  Steam- 
er SenatOTy  1  Cal.  4>59. 

92.  The  granting  a  nonsuit  on  the  facts, 
is  a  question  of  law,  and  if  the  proper  ex- 
ception be  taken,  may  be  reviewed  on  ap- 
peal without  motion  for  a  new  trial.  Cra- 
vens V.  Dewey,  13  Cal.  42  ;  Darst  v.  Rushy 
14  Cal.  83. 

93.  For  error  of  law  excepted  to,  an 
appeal  lies  without  motion  for  new  trial. 
Jiice  V.  Gasktriey  13    Cal.  55. 

94.  A  special  verdict  settles  the  facts, 
and  the  court,  by  its  judgment,  pronoun- 
ces the  conclusions  of  law  upon  the  facts 
found.  If  the  court  errs  in  this  respect, 
the  error  may  be  reviewed  without  any  mo- 
tion for  new  trial ;  but  the  right  to  correct 
the  verdict  does  not  depend  upon  the  judg- 
ment, and  the  steps  necessary  for  the  pur- 
pose must  be  taken  within  the  statutory 
time.     People  v.  Bill,  16  Cal.  117. 


1.  In  Equity  Cases, 

95.  Where,  in  a  court  below,  an  erro- 
neous judgment  has  been  entered  in  favor 
of  a  plaintiff,  on  a  report  of  a  referee, 
and  the  court  erroneously  sets  aside  the 
report  and  grants  a  new  trial,  from  which 
action  of  the  court  the  plaintiff  appeals, 
the  supreme  court  in  a  chancery  case  will 
correct  both  errors  at  the  same  time. 
Grayson  v.  Guild,  4  Cal.  124. 

96.  Where,  in  chancery  cases,  certain 
issues  of  fact  are  submitted  to,  and  deter- 


*  This  decision  wm  made  under  the  code  of  1850,  which 
proTislon  If  repealed  by  the  code  of  April  29, 1851. 


mined  by  a  jury,  the  granting  of  a  new 
trial  is  entirely  discretionary  with  the 
chancellor,  and  his  action  is  not  revisable. 
Gray  v.  Eaton,  5  Cal.  448. 

97.  In  equity  cases,  although  no  motion 
for  a  new  trial  is  made,  the  supreme  court 
will  not  hold  the  finding  of  facts  by  the 
court  below  conclusive.  Dewey  v-  Bow- 
man,  8  Cal.  148. 

98.  An  appeal  lies  from  an  order  settbg 
aside  a  final  decree  in  equity,  and  granting 
a  rehearing,  as  it  is  in  effect  granting  a 
new  trial.     Eiddle  v.  Baker,  13  CaL  302. 

99.  A  rule  of  the  district  court  requir- 
ing a  party  on  motion  for  new  trial  or  for 
judgment  on  a  special  verdict,  to  prepare 
and  submit  a  statement  of  the  evidence  at 
the  trial,  does  not  apply  to  issues  submit- 
ted to  a  jury  in  a  chancery  case.  Pur- 
ceU  V.  McKune,  1 4  Cal.  232. 

100.  A  refusal  to  grant  a  new  trial  is 
no  ground  of  error,  particularly  in  an 
equity  case  where  there  may  have  been 
no  necessity  for  a  new  trial,  as  upon  appli- 
cation to  the  court  upon  the  pleadings 
and  facts  before  it,  the  proper  decree 
might  have  been  rendered,  notwithstand- 
ing the  verdict,  or  if  refused,  the  error 
corrected  by  appeal.  Phelan  v.  Ruiz,  15 
Cal.  90. 


rV.  In  Cbiminal  Cases. 

101.  In  cases  of  felony  the  prisoner 
must  be  present  during  the  whole  of  his 
trial,  and  where  depositions  are  read  to  the 
jury  during  his  absence,  a  new  trial  will 
be  granted.     People  v.  Kohler,  5  Cal.  72. 

102.  The  supreme  court  will  not  review 
in  criminal  cases,  an  order  refUsing  a  new 
trial,  moved  on  the  ground  that  the  verdict 
is  against  evidence,  unless  the  record  con- 
tains a  statement  setting  forth  all  the 
material  portions  of  the  testimony.  People 
V.  York,  9  Cal.  422. 

103.  When  it  is  manifest  from  the  tes- 
timony stated  in  the  record,  that  the  ver- 
dict of  the  jury  must  have  been  given 
under  a  state  of  great  excitement,  prevent- 
ing a  fair  and  just  trials  and  the  court  be- 
low has  refused  a  new  trial,  this  court  will 
reverse  the  judgment  and  order  a  new 
trial.     People  v.  Acosta,  10  CaL  196. 

104.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel  against  their 
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consent,  a  limitation  of  time  for  argument 
before  the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  by  the  uncontra- 
dicted affidavits  of  the  counsel,  that  the 
prisoner  was  deprived  by  the  limitation 
of  the  opportunity  of  a  full  defense,  for 
this  is  his  constitutional  right,  without 
which  he  cannot  be  lawfully  convicted. 
People  V.  Keenan,  13  Cal.  584. 

105.  In  criminal  cases,  on  motion  for  a 
new  trial,  the  prisoner  may  bring  up  any 
ruling  of  the  court  which  denies  him  the 
benefit  of  a  statutory  privilege,  as  a  writ- 
ten charge  to  the  jury.  People  v.  Ah 
Fong,  12  Cal.  348. 


V.  Notice  op  Motion  for  New  Trial. 

106.  A  motion  for  a  new  trial  must  be 
made  within  the  time  allowed  by  statute, 
unless  there  be  circumstances  which  take 
the  case  out  of  the  general  rule.  JEUiott 
v.  Osbomey  1  Cal.  896;  Dennison  v. 
Smith,  1  Cal.  437. 

107.  An  injunction  order  restrains  the 
acts  of  the  party,  but  it  does  not  stay  the 
running  of  time,  and  the  effect  of  it  can- 
not be  to  postpone  the  statutory  time  re- 
quired in  giving  notice  of  a  motion  for  a 
new  trial.     EUioU  v.  Osborne,  1  Cal.  397. 

108.  A  motion  for  a  new  trial,  filed 
within  the  time  allowed  by  law,  stays  the 
operation  of  the  judgment,  and  preserves 
all  rights  until  the  same  can  be  heai'd  and 
determined,  and  is  not  affected  by  the  ad- 
journment of  the  court  for  the  term.  Lur- 
vey  v.  WeUs,  4  Cal.  106. 

109.  An  appeal  from  an  order  granting 
a  new  trial,  to  be  effectual,  must  be  taken 
within  the  time  allowed  by  statute.  Brovm 
V.  ToUes,  7  Cal.  899. 

110.  A  notice  of  motion  for  a  new  trial, 
unaccompanied  by  the  affidavit  required 
by  statute,  will  not  entitle  the  statement 
of  the  grounds  of  the  motion  to  be  con- 
sidered on  appeal.  Adams  v.  City  of 
Oakland,  8  Cal.  510. 

111.  On  a  motion  for  a  new  trial,  the 
filing  of  a  counter  statement  is  a  waiver 
of  objections  to  want  of  notice  of  the  in- 
tention to  move  for  a  new  trial.  Williams 
V.  Gregory,  9  Cal.  76. 

112.  A  party  failing  to  give  notice  in 
time,  of  his  intention  to  move  for  a  new 
trial,  or  file  his  statement  in  time,  waives 


his  right  to  move  for  a  new  trial.     Caney 
V.  Silverthome,  9  Cal.  68. 

113.  Where  the  affidavits  used  in  sup- 
port of  a  motion  for  a  new  trial  are  not 
set  forth  in  the  record  on  appeal,  the 
party  moving  is  deprived  of  all  ground  of 
error  based  on  the  affidavits.  Branger  v. 
Chevalier,  9  Cal.  362. 

114.  The  granting  of  a  nonsuit  on  the 
facts,  is  a  question  of  law,  and  if  the 
proper  exceptions  be  taken,  may  be  re- 
viewed on  appeal,  without  motion  for  a 
new  trial.     Cravens  v.  Dewey ,  13  Cal.  42. 

115.  Notice  of  motion  for  new  trial 
given  one  day  before  judgment  rendered, 
and  six  days  afler  filing  the  report  of  the 
referee  to  whom  the  case  had  been  sent  to 
find  the  facts,  is  ineffectual  for  any  pur- 
pose. If  the  trial  terminated  with  the 
filing  of  the  report,  the  notice  was  not  in 
time ;  if  it  continued,  in  contemplation  of 
law,  until  the  entiy  of  judgment,  the  no- 
tice was  premature,  and  the  proceedings 
on  the  motion  void.  Mahoney  v.  Caper- 
ton,  15  Cal.  314. 

116.  Moving  for  new  trial  does  not  of 
itself  operate  to  extend  the  time  for  filing 
a  statement  on  appeal  from  the  judgment. 
And  where  judgment  was  rendered  July 
27th,  1859,  and  motion  for  new  trial  over- 
ruled October  22d,  1859,  a  statement  on 
appeal  served  November  10th,  1859,  was 
not  in  time.     Ih. 

117.  On  the  rendition  of  a  special  ver- 
dict the  trial  is  terminated,  and  notice  of 
motion  for  new  trial  must  be  given  within 
two  days  thereafter,  or  the  proceedings 
based  upon  such  notice  will  be  disregard- 
ed.    People  V.  HiU,  16  Cal.  117. 


VT.  Terms  on  Granting  a  New  Trial. 

118.  When  a  new  trial  was  to  be  had 
on  payment  of  costs :  held,  that  the  ac- 
ceptance of  costs  did  not  waive  the  right 
to  appeal  from  the  order  granting  a  new 
trial.     Tyson  v.  Wells,  1  Cal.  378. 

119.  Where,  on  appeal,  the  complaint 
is  so  radically  defective,  as  not  to  author- 
ize a  judgment,  a  new  trial  may  be 
granted,  with  leave  to  amend  upon  just 
terms.     Sterling  v.  Hanson,  1  Cal.  480. 

120.  The  court  may  impose  terms  in 
granting  or  refusing  a  new  trial,  and  in 
Uie    use  of  sound  and  admitted  discre- 
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tion,  may  require  a  remittitur  of  a  por- 
tion of  an  excessive  judgment,  or  grant  a 
motion  for  a  new  trial.  Benedict  y.  Coz- 
zens,  4  Cal.  382. 

121.  Tlie  district  courts  have  power  to 
impose  terms  to  the  granting  of  new  tri- 
als in  proper  cases  and  where  a  party 
complies  with  the  terms  imposed,  and 
avails  himsell*  of  the  advantage  of  the  or- 
der, he  cannot  afterwards  question  its 
correctness.  BaUeUe  v.  Connor^  6  Cal. 
141. 

122.  It  is  not  error  in  the  court  below 
to  refuse  a  new  trial,  provided  the  success^ 
ful  party  will  consent  to  a  reduction  of  his 
judgment.     Ghapin  v.  Bourne^  8  Cal.  296. 

123.  The  terms  of  a  new  trial  are  pe- 
culiarly within  the  discretion  of  the  court, 
with  the  exercise  of  which,  the  appellate 
court  will  not  interfere  except  upon  a  clear 
showing  of  abuse,  or  grossly  unreasonable 
terms.     Rice  v.  Gaskirie^  13  Cal.  55. 

For  statement  on  new  trial,  see  State- 
ment. 


NEWLY    DISCOVERED    EVI- 
DENCE. 

See  Evidence,  XXI;   New  Trial, 
11,2. 


NONJOINDER. 

1.  Where  it  appears  by  the  plaintiff's 
testimony  that  there  is  a  nonjoinder  of 
persons  who  should  have  been  made  plaint- 
iffs, and  a  motion  for  a  nonsuit  is  made  on 
this  ground,  the  court  may  permit  an 
amendment  by  adding  the  name  of  a  co- 
plaintiff  on  such  t^rms  as  may  be  just. 
Acquitaly.  Growell^  1  Cal.  192. 

2.  If  the  plaintiff  relies  upon  the  con- 
tract made  with  several  parties,  they  must 
be  all  joined  in  the  action,  unless  there  be 
an  entirely  new  contract  substituted,  even 
when  several  parties  have  been  treated  as 
separate  individuals  in  the  transaction. 
McGiJvery  v.  Marekead,  3  Cal.  270. 


3.  A  defendant  cannot  object  to  non- 
joinder of  another  person  as  coplaintiff, 
after  forcing  the  plaintiff  to  amend  by 
omitting  him.     Powell  v.  Boss,  4  CaL  198. 

4.  The  objection  that  there  is  a  non- 
joinder of  pulies  comes  too  late  on  ap- 
peal ;  it  should  have  been  taken  advant- 
age of  by  demurrer.  Beard  v.  Knaxy  5 
Cal.  252. 

5.  Where  the  plaintiff  had  no  knowl- 
edge until  the  trial,  that  a  third  party  was 
a  secret  partner  of  the  defendant,  the  non- 
joinder of  such  third  party  cannot  be  ob- 
jected to  by  the  defendant  TomUjison  v. 
Spencer,  5  Cal.  293. 

6.  Where  a  defect  of  parties  appears 
upon  the  &u^  of  the  complaint,  the  ob- 
jection must  be  taken  advantage  of  by  de- 
murrer. Andrews  v.  Mokelumne  Bill  Co^ 
7  Cal.  334. 

7.  All  the  parties  in  interest  should  join 
in  an  action  of  trover,  and  a  failure  to  join 
may  be  pleaded  in  abatement.  Wkiiney 
V.  Stark,  8  CaL  516. 

See  Actions,  Joinder  of,  Misjois- 

DER. 


NONSUIT. 

1.  Courts  have  the  power  to  order  the 
plaintiff  to  submit  to  a  compulsory  non- 
suit.    Ringgold  v.  Haven,  1  Cal.  115. 

2.  Where  there  is  no  evidence  upon 
some  material  point  necessary  to  be  proven 
in  order  to  sustain  the  complaint,  eqoally 
as  where  there  is  no  evidence  at  all  upon 
any  point,  it  becomes  the  duty  of  the 
court,  upon  the  motion  of  the  defendant, 
to  order  a  nonsuit.  Ringgold  v.  Haven,  1 
Cal.  116;  Dahrymple  v.  Hanson,  1  Cal. 
127  ;  Mateer  v.  Br&wn,  1  Cal.  222. 

3.  The  complaint  contained  averments 
against  defendants  as  common  carriers, 
and  the  action  was  for  damages  done  to 
merchandise  in  its  transportation:  held, 
it  was  indispensable  for  the  plaintiff  to 
prove  that  the  defendants  were  common 
carriers,  and  that  the  goods  were  delivered 
to  and  received  by  them  as  sudi  for  the 
purpose  of  being  transported  for  hire. 
Ringgold  v.  Haven,  1  CaL  116. 

4.  Where  defendant  moved  for  nonsuit, 
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and  aflerwards  introduced  evidence  sup- 
plying the  defect  in  the  plaintiff's  testi- 
mony on  which  the  motion  for  nonsuit  was 
founded :  held,  that  the  defendant  waived 
his  motion  and  could  not  insist  upon  it,  on 
appeal.  Ringgold  y.  Havenyl  Cal.  117; 
^mifh  V.  Campion,  6  Cal.  26 ;  Winans  v. 
Hardenbergh,  8  Cal.  293;  Perkins  v. 
ITiomhurghy  10  Cal.  190. 

5.  Where  it  appears  by  the  plaintiff's 
testimony  that  there  is  a  nonjoinder  of 
persons  who  should  have  been  made 
plaintiffs,  and  a  motion  for  a  nonsuit  is 
made  on  this  ground,  the  court  may  per- 
mit  aii  amendment  by  adding  the  name  of 
a  coplaintiff  on  such  terms  as  may  be  just. 
Acquitcd  v.  Orowelly  1  Cal.  192. 

6.  A  party  making  a  motion  for  a  non- 
suit on  one  ground,  impliedly  waives  all 
others  and  cannot  avail  himself  of  a  dif- 
ferent position  on  appeal  from  that  as- 
sumed in  the  court  below.  Mateer  v. 
Brown,  1  Cal.  222. 

7.  If  the  evidence  given  by  the  plaint- 
iff would  not  authorize  a  jury  to  find  a 
verdict  for  him,  or  if  the  court  would  set 
it  aside  if  so  found,  as  contrary  to  evi- 
dence, in  such  case  it  is  the  duty  of  the 
court  to  grant  a  nonsuit.     lb. 

8.  If  the  statement  does  not  explicitly 
state  the  particular  ground  of  granting  the 
nonsuit,  yet  if  it  be  a  necessary  inference 
from  what  is  disclosed,  it  is  sufficient  for 
the  action  of  the  appellate  court,  and  it 
will  be  reversed  if  erroneous.  Morgan  v. 
ITtrifi,  2  Cal.  563. 

9.  Where  the  plaintiff  fails  to  appear 
and  prosecute  his  suit  and  the  defendant 
moves  a  nonsuit,  the  court  has  no  alterna- 
tive but  to  grant  it  Peralta  v.  Mariett,  3 
Cal.  187. 

10.  Where  the  evidence  and  the  rea- 
sonable presumption  tend  to  establish  the 
fact  in  controversy,  a  nonsuit  is  improper. 
The  case  should  be  given  to  the  jury. 
DeRo  V.  Ciyrdesi  4  Cal.  119. 

11.  Where  an  action  was  decided  by  the 
supreme  court,  and  judgment  reversed 
upon  the  ground  that  defendants  errone- 
ously were  not  allowed  to  show  the  un- 
soundness of  the  article  sued  for,  a  non- 
suit would  not  be  proper  on  the  second 
trial,  if  the  defendants  claimed  the  value 
for  so  much  of  the  article  delivered  before 
the  contract  was  rescinded.  Ruiz  v.  Nor- 
Urn,  4  Cal.  361. 

12.  Costs,  by  way  of  indemnity,  ought 


not  to  be  taxed  in  case  of  a  nonsuit.    Rice 
V.  Leonard,  5  Cal.  61. 

13.  Where  one  party  to  an  action  is 
misled  by  the  act  of  the  other,  whereby  a 
nonsuit  is  taken,  justice  demands  a  new 
trial  should  be  granted.  Pinkham  v.  i^- 
Farland,  5  Cal.  138. 

14.  The  liability  of  a  guarantor  on  a 
promissory  note  is  strictly  that  of  an  en- 
dorser, and  unless  there  is  proof  of  notice  of 
protest,  a  nonsuit  will  be  granted.  Pierce 
V.  Kennedy,  5  Cal.  139. 

15.  In  an  action  against  a  ferryman,  it 
was  no  error  to  allow  the  plaintiff  to  in- 
troduce the  ferry  Hcense,  after  a  motion 
for  nonsuit,  as  tins  is  a  matter  within  the 
discretion  of  the  court  Mag  v.  Hanson, 
5  Cal.  365. 

16.  A  court  may  in  its  discretion  allow 
a  plaintiff,  after  defendants  have  closed 
their  case,  and  before  the  case  is  submit- 
ted, to  supply  an  omission  in  the  testimony 
occasioned  by  mistake  or  inadvertence, 
nor  is  such  action  any  ground  of  reversal, 
unless  it  appear  that  injustice  has  been 
done  by  an  abuse  of  discretion.  ,  Priest  v. 
Union  Canal  Co.,  6  Cal.  171. 

17.  An  appeal  does  not  lie  in  favor  of 
the  plaintiff  in  an  action,  from  a  judgment 
of  nonsuit,  entered  on  his  own  motion. 
Imleg  v.  Beard,  6  Cal.  666, 

18.  Mere  surprise  at  the  evidence  given 
by  the  witnesses  of  the  defendant,  is  not 
sufficient  ground  for  granting  the  plaintiff 
a  new  trial.  He  should  submit  to  a  non- 
suit, and  not  take  his  chances  for  a  ver- 
dict. Live  Yankee  Co,  v.  Oregon  Co,,  7 
Cal.  42. 

19.  After  the  motion  for  a  nonsuit,  the 
court  may  upon  terms  allow  an  amend- 
ment of  the  complaint,  if  it  would  not  op- 
erate as  a  surprise  upon  the  defendant, 
but  if  this  is  not  done  the  plaintiff  cannot 
recover.     Farmer  v.  Cram,  7  Cal.  136. 

20.  A  failure  on  the  part  of  a  plaintiff 
to  make  out  his  case,  and  error  in  the 
court  in  refusing  to  instruct  the  jury  as  in 
case  of  nonsuit,  can  be  cured  by  the  testi- 
mony of  the  defense.  Winans  v.  Harden- 
bei-gh,  8  Cal.  293. 

21.  It  is  error  to  refuse,  in  an  action  of 
ejectment,  a  nonsuit  as  to  such  defendants 
as  were  not  in  possession  of  the  premises 
at  the  commencement  of  the  action.  Gar- 
ner  v.  Marshall,  9  Cal.  270. 

22.  Where  a  motion  is  made  for  a  non- 
suit, without  stating  the  grounds   upon 
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which  it  is  made,  it  is  not  error  to  over- 
rale  the  motion.  Kiler  v.  Kimball^  10 
Cal.  268. 

23.  The  grounds  of  a  motion  for  a  non- 
suit must  appear  in  the  record,  otherwise 
this  court  will  not  consider  such  motion. 
McGarrity  v.  Byington^  12  Cal.  429. 

24.  The  granting  of  a  nonsuit  on  the 
facts  is  a  question  of  law,  and  if  the  proper 
exceptions  be  taken  may  be  reviewed  on 
appeal  without  motion  for  new  trial. 
Cravens  v.  Dewey,  13  Cal.  42 ;  Darst  v. 
Rush,  14  Cal.  83. 

25.  Nonsuit  is  not  proper  where  there 
is  any  evidence  tending  to  prove  the  case. 
Cravens  v.  Dewey,  13  Cal.  42. 

26.  Where  no  grounds  or  reasons  are 
stated  on  motion  for  nonsuit  and  new  trial, 
and  no  exceptions  taken  to  instructions  of 
the  court,  errors  cannot  be  assigned.  Hoi- 
verstot  V.  Bughy,  13  Cal.  44. 

27.  As  a  nonsuit  determines  nothing, 
the  plaintiff  may  proceed  and  under  better 
proof,  if  he  can  procure  it,  try  his  case 
anew.      Wilson  v.  Corbier,  13   Cal.  168. 

28.  The  question  of  misjoinder  or  want 
of  commoit  interest  in  the  subject  of  the 
suit,  should,  if  it  appeared  by  the  plaint- 
iff's evidence,  have  been  taken  advantage 
of  by  motion  for  nonsuit  or  upon  instruc- 
tions. McDonald  v.  Bear  River  and  Aw- 
bum  W.  andM  Co.,  13  Cal.  238. 

29.  Plaintiff  has  a  right  to  take  a  non- 
suit at  any  time  before  the  jury  retires, 
there  being  no  counter  claim,  nor  is  he 
bound  to  tender  costs  before  nonsuit. 
Hancock  Ditch  Co,  v.  Bradford,  13  Cal. 
637. 

30.  Where  plaintiffs  having  excepted  to 
the  ruling  of  the  court,  excluding  certain 
evidence,  take,  in  consequence  of  such 
ruling,  a  nonsuit,  with  leave  to  move  to 
set  it  aside,  they  do  not  waive  any  of  their 
rights  as  to  the  exception  taken.    Natoma 

W.  and  M.  Co.  v.  Clarkin,  14  Cal.  549. 

31.  In  ejectment  upon  a  disclaimer  of 
possession  or  interest  in  the  property,  a 
judgment  for  plaintiff  cannot  be  entered. 
When  such  disclaimer  is  relied  upon,  the 
only  proper  judgment  is  one  of  nonsuit. 
Noe  V.  Card,  14  Cal.  609. 

32.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufficient^  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner ;  and  the  possession 


of  the  agent  is  the  possession  of  the  piin 
cipal,  who  can  maintain  forcible  and  un- 
lawful entry  and  detainer  against  such 
third  persons,  whether  the  agent  had  any 
written  authority  or  not ;  and  where  proof 
was  admitted,  without  objection,  of  the 
acts  of  the  agent  in  renting  and  controll- 
ing the  property  for  the  principal,  defend- 
ant cannot  afterwards  claim  a  nonsuit  on 
the  general  ground  that  no  power  of  attor- 
ney from  the  principal  was  shown,  and 
that,  therefore,  his  possession  was  not  suf- 
ficiently proven.  Minium  v.  Burr,  16 
Cal.  109. 

33.  It  cannot  be  assigned  for  error  in 
the  supreme  court,  that  the  court  below 
refused  a  nonsuit  because  of  no  demand 
made  before  suit,  unless  that  ground  of 
nonsuit  was  taken  below.  Baker  v.  Joseph^ 
16  Cal.  180. 

34.  Where,  in  ejectment,  plaintiffs,  hus- 
band and  wife,  introduced  in  evidence  a 
patent  to  one  Johnson,  covering  the  prem- 
ises, a  deed  from  Johnson  to  one  Robinson, 
and  a  deed  from  Robinson  to  the  wife,  re- 
citing, as  its  consideration,  one  hundred 
dollars,  proved  defendant  to  be  in  possess- 
ion and  rested,  and  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  evidence 
had  not  established  any  joint  seizin  or 
right  of  possession  in  plaintiffs,  but  had 
affirmatively  established  that  there  was  no 
such  joint  seizin  or  right :  held,  that  the 
nonsuit  was  properly  denied;  that  the 
monied  consideration  recited  in  the  deed 
to  the  wife  raises  the  presumption  that  the 
property  was  common  property,  the  entire 
management  and  control  of  which,  with 
the  absolute  right  of  possession  and  dispo- 
sition, were  vested  in  the  husband.  Mott 
V.  Smithy  16  Cal.  557. 


NOTARY  PUBLIC. 

1.  A  certificate  of  a  notary  public  that 
an  affidavit  was  sworn  to  or  affirmed  and 
subscribed  before  him  is  regular,  although 
his  seal  is  not  affixed.  Mills  v.  Dunhp^ 
3  Cal.  97. 

2.  A  notary  public  has  no  authority 
under  the  statutes  of  this  State,  to  take 
depositions   of   witnesses    in   any  action 
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pending  within  his  own  county ;  that  power 
is  delegated  to  commissioners.*  Mc  Gann 
V.  Beach,  2  Cal.  33. 

3.  By  the  fifth  section  of  the  act  con- 
cerning notaries  public,  notes  are  made 
protectable,  and  by  the  tenth  section  the 
protest  of  a  notary  is  expressly  made  evi- 
dence of  demand  and  nonpayment,  of  notes 
as  well  as  of  bills.  Connolly  v.  Goodwin,  5 
CaL221. 

4.  An  instrument  not  under  seal,  is  not 
the  character  of  security  which  is  required 
by  the  statute  to  be  given  by  the  notaries 
public  Van  de  CasteeU  v.  Cornwall,  5 
Cal.  426. 

5.  The  governor  of  this  State  cannot 
remove  from  office  a  notary  duly  commis- 
sioned before  his  full  term  of  office  has 
expired.     People  v.  Jewett,  6  Cal.  291. 

6.  A  condition  in  a  notary's  bond  that 
he  shall  well  and  truly  discharge  the  duties 
of  his  office  according  to  law,  is  the  only 
proper  condition  to  be  inserted  in  his  bond. 
Terns  V.  RandaU,  6  Cal.  635. 

7.  It  is  the  duty  of  a  notary  public  to 
give  notice  of  protest  to  the  endorsers  of  a 
promissory  note  protested  by  him.  He  is 
allowed  by  law  a  fee  for  so  doing,  and  the 
recital  of  "  notice  given,"  in  the  protest,  is 
made  evidence  of  the  fact,     Ih, 

8.  The  whole  object  of  the  record  of  a 
notary  was  to  preserve  in  a  permanent 
form  the  evidence  of  the  protest,  and  no- 
tice by  which  the  liabilities  of  parties  had 
become  fixed;  and  it  could  never  have 
been  intended  that  a  certified  copy  of  one- 
half  of  the  record  should  be  evidence,  and 
not  of  the  other  half.  McFarland  v.  Pico, 
8  Cal.  635. 

9.  The  statute  of  1853  provides  that  a 
certificate  from  a  notary's  record  shall  be 
prima  facie  evidence  of  the  facts  therein 
contained.     Ih,  636. 

10.  Where  the  condition  of  the  bond  of 
a  notary  public  is  that  he  will  "  well  and 
truly  perform  and  discharge  the  duties  of 
a  notary  public,  according  to  law  ":  held, 
that  this  clause  embraces  every  act  which 
he  is  authorized  or  required  by  law  to  do 
by  virtue  of  his  office.  Fogarty  v.  Finlay, 
10  Cal.  244. 

11.  Where  a  notary  did  not  faithfully 
perform  his  duty,  but  was  guilty  of  gross 
and  culpable  negligence,  he  is  responsible 


*  This  power  is  delegated  to  notaries  In  the  ciril  code  of 
April  »,18»L 


to  the  party  injured  for  the  damages  re- 
sulting from  his  negligence.     Ih.  245. 

12.  The  purpose  of  a  certificate  of  ac- 
knowledgment is  to  entitle  the  deed  to  be 
recorded  and  to  be  admitted  in  evidence 
without  further  proof.     Ih. 

13.  If  the  notary  read  the  certificate 
before  signing  it,  an  omission  must  have 
been  known  to  him ;  if  he  did  not  read  it, 
he  is  equally  guilty  of  negligence.     Ih, 

14.  A  notary  holds  himself  out  to  the 
world  as  a  person  competent  to  perform 
the  business  connected  with  the  office,  and 
he  contracts  with  those  who  employ  him 
that  he  will  perform  such  duty  with  integ- 
rity, diligence  and  skill.     Ih, 

15.  A  party  employing  a  notary  is  not 
obliged  to  determine  upon  the  validity  or 
legality  of  his  acts.     Ih,  246. 

16.  Where  a  mortgaged  debt  has  been 
lost  by  such  negligence  of  the  notary,  the 
measure  of  damages  is  the  amount  of  the 
debt  and  interest  to  be  secured  by  the 
mortgage.     Ih, 

17.  The  certificate  of  acknowledgment 
of  a  notary  public  to  a  deed  is  not  an  act 
in  pais,  which  he  may  exercise  by  virtue 
of  his  office  at  any  time  while  in  office. 
Bours  v.  Zachariah,  1 1  Cal.  292. 

18.  After  taking  the  acknowledgment 
and  making  and  delivering  the  return,  his 
functions  cease,  and  he  is  discharged  from 
all  further  authority.     Ih,  293. 

19.  A  notary  derives  his  power  to  take 
and  certify  acknowledgments  to  deeds  from 
the  statute.  He  acts  as  under  a  special 
commission  for  that  particular  case — 
clothed  with  limited  statutory  power.  He 
is  to  take  an  acknowledgment  and  certify 
it  as  part  of  the  same  transaction.  After 
taking  the  acknowledgment  and  making 
and  delivering  the  return,  his  functions 
cease,  and  he  is  discharged  from  all  fur- 
ther authority  and  cannot  alter  or  amend 
his  certificate.     Ih,  297. 

20.  A  notarial  certificate  of  protest  of 
a  note  is  of  itself  presumptive  evidence 
that  the  notary  had  authority  from  the 
proper  parties  to  make  the  protest.  Gil- 
lespie v.  Neville,  14  Cal.  409. 

21.  A  certificate  of  acknowledgment  to 
a  deed,  with  the  private  seal  of  the  notary, 
dated  September  22,  1852,  is  good  under 
tlie  statute  then  in  force.  Stark  v.  Barrett, 
15  Cal.  372. 

22.  Notice  left  by  a  notary  at  the  resi- 
dence of  the  endorser  of  a  note —  he  being 
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absent  at  the  time —  describing  the  note, 
stating  that  it  was  protested  by  him  for 
nonpayment,  and  that  the  holder  looked  to 
the  endorser  for  payment,  but  not  signed 
by  any  one,  nor  indicating  in  any  way 
from  whom  it  proceeded,  is  insufficient  to 
charge  the  endorser.  Klochenhaum  v. 
Pierson,  16  Cal.  376. 

23.  Such  notice  having  been  so  lefl  on 
Saturday,  the  day  the  note  matured,  the 
record  shows  that  on  Monday,  in  a  con- 
versation between  the  endorser  and  the  no- 
tary, "  something  was  said  about  the  note," 
and  that  the  notary  informed  the  endorser 
that  plaintiff  was  "its  owner  and  holder": 
held,  that  as  a  verbal  notice,  this  conversa- 
tion was  insufficient ;  that  a  notice  must 
inform  the  endorser,  either  expressly  or  by 
necessary  implication,  that  the  note  has 
been  duly  presented  at  its  maturity  and 
discharged.     Ih,  377. 

24.  Where  a  deed  has  attached  to  it 
certificates  of  acknowledgment,  made  at 
the  Hawaiian  Islands ;  the  one  by  a  per- 
son who  describes  himself,  in  the  body  of 
the  certificate,  as  "the  principal  notary 
public "  of  the  islands,  and  affixes  to  his 
signature  a  similar  designation  of  his  of- 
ficial character,  with  his  notarial  seal ;  and 
the  other  by  a  pei*son  who  describes  him- 
self, in  the  body  of  the  certificate,  as  "  the 
vice  consul  of  the  United  States  of  Ameri- 
ca, at  Honolulu,  Hawaiian  Islands,"  and 
affixes  to  his  signature  the  designation  of 
his  official  character  as  "  U.  S.  vice  con- 
sul," and  the  consular  seal :  held,  that  the 
execution  of  the  deed  was  prima  facie 
sufficiently  proved  to  be  admitted  in  evi- 
dence against  the  objection  that  the  per- 
sons before  whom  the  acknowledgments 
purported  to  have  been  made  were  not 
shown  to  be  the  officers  they  represent 
themselves  to  be,  and  were  not  authorized 
to  take  the  acknowledgments.  MoU  v. 
SmWi,  16  Cal.  552. 

25.  The  general  designation,  in  the 
fourth  section  of  the  act  of  April  16th, 
1850,  as  to  conveyances,  of  any  notary 
public,  or  any  consul -of  the  United  States, 
embraces  notaries  and  consuls  of  every 
grade —  whether  principal  or  inferior  no- 
tary, or  consul  general  or  vice  consul.  Ih, 

26.  The  certificate  of  a  notary  public 
or  United  States  consul,  of  acknowledg- 
ment of  a  deed,  is  prima  facie  evidence 
of  the  official  character  of  the  person  by 
whom  it  is  given,     /ft. 


NOTICE. 

1.  A  decision  of  the  supreme  court  will 
be  opened  for  failure  of  the  appellant  to 
appear  if  he  had  not  actual  notice,  al- 
though a  formal  statutory  notice  is  not 
necessary.  Lighstone  v.  Laurencely  2  CaL 
106. 

2.  A  slight  error  in  the  title  of  a  cause 
where  there  is  no  prior  suit  pending  be- 
tween the  parties,  will  not  invalidate  a 
notice.     Mills  v.  Dunlap,  3  Cal.  96. 

3.  The  substitution  of  papers  or  plead- 
ings is  always  within  the  discretion  of  the 
court,  and  no  notice  of  the  motion  to  apply 
for  it  need  be  given  when  the  notice  can 
be  of  no  use.  Benedict  v.  OozzenSj  4  CaL 
382. 

4.  Where  the  object  of  a  notice  of  ap- 
peal is  accomplished  it  is'  immaterial 
whether  the  notice  be  given  or  not ;  and 
where  both  parties  appear,  no  notice 
whatever  is  necessary,  to  be  shown.  Mc- 
Leran  v.  Shartzer,  5  Cal.  70. 

5.  A  judgment  of  dismissal  in  the  coun- 
ty court,  upon  the  ground  that  it  did  not 
appear  that  the  defendants  had  notice  of 
the  trial  in  the  court  below,  is  erroneous 
and  will  be  set  aside.  Goyle  v.  Bcddwin^  5 
Cal.  75, 

6.  Where  a  party  changes  his  attorneys 
in  an  action,  and  there  is  no  regular  sub- 
stitution of  attorneys  as  pointed  out  by 
statute,  notices  may  be  served  on  the  at- 
torneys of  record.  Grant  v.  WhttCy  6  Cal. 
55. 

7.  Notice  of  appeal  from  the  judgment 
of  a  justice  of  the  peace  may  be  served  on 
the  attorney  of  the  adverse  party.  Welton 
V.  Ganbardiy  6  CaL  246;  GouUer  r. 
Stark,  7  Cal.  245. 

8.  Where  the  plaintiff  in  ejectment 
claimed  under  a  subsequent  deed  from  the 
grantor  in  the  above  instrument,  and  the 
defendants  held  under  the  grantees  named 
therein :  held,  that  the  record  of  said  in- 
strument in  the  county  recorder's  office, 
made  June  20th,  1850,  imparted  no  no- 
tice to  the  plaintiff  who  purchased  July 
9th,  1855 ;  the  registration  of  executory 
contracts  not  being  authorized  or  made 
notice  by  statute.  Mssick  v.  Sunderlemd^ 
6  CaL  315. 

9.  Transcripts  used  on  appeal  in  the 
supreme  court  must  show  that  a  notice  of 
of  the  appeal  has  been  duly  served  apoa 
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the  other  side.  Franklin  v.  Hetnevj  8 
Gal.  340 ;  Bildreth  v.  Gwindon,  10  Cal. 
491. 

10.  The  filing  of  a  notice  of  appeal 
must  precede  the  filing  of  the  undertaking 
on  appeal.  Buckholder  v.  Byers,  10  Cal. 
481. 

11.  The  sufficiencj  of  a  notice  to  the 
adverse  party  to  produce  on  trial  a  certain 
paper  in  his  possession,  is  a  question  of 
discretion  in  the  court  trying  the  case. 
Burke  v.  Table  Mountain  Water  Co,y  12 
Cal.  407. 

12.  When  the  statute  speaks  of  notice 
of  motion,  it  means  written  notice,  or  no- 
tice in  open  court  of  which  a  minute  is 
made  by  the  court.  Borland  v.  Thornton^ 
12  Cal.  448. 

13.  Where  a  rule  of  the  district  court 
requires  three  days  written  notice  of  ex- 
ceptions to  depositions,  if  they  are  return- 
ed and  filed  with  the  court  that  length  of 
time  before  trial,  and  such  notice  is  not 
given  on  a  first  trial,  the  depositions  may 
be  admitted  on  a  second  trial,  though  it 
took  place  the  day  ailer  the  first  trial. 
The  party  was  in  default  in  not  giving  the 
notice  before  the  first  trial.  Myer»  v. 
Casey y  14  Cal.  543. 

14.  Where  the  court  makes  an  order 
requiring  plaintiff  to  appear  at  a  certain 
time  and  show  cause  why  a  judgment  in 
his  favor  should  not  be  set  aside,  and  it 
does  not  appear  that  a  copy  of  the  order 
was  served  on  plaintiff  or  his  attorney,  or 
that  any  notice  was  given  of  the  time  at 
which  the  matter  was  to  be  heard ;  it  is 
error  for  the  court  to  set  aside  the  judg- 
ment, and  its  order  to  that  effect  will  be 
reversed  on  appeal.  VaUejo  v.  Green,  16 
Cal.  161. 

For  notice  of  appeal  see  Appeal,  X. 
For  notice  of  protest  see  Bills  op  Ex- 
change, in. 

See  also  Protest,  Registration. 


notice  to  quit  or  demand  of  possession  be- 
fore suit.    Godwin  v.  Stehbins,  2  Cal.  105. 

2.  Notice  to  quit  is  not  necessary  where 
the  relation  of  landlord  and  tenant  does 
not  exist.    Killum  v.  Ritchie j  2  Cal.  148. 

3.  An  objection  to  the  sufficiency  of 
a  notice  to  quit  should  be  first  raised  at 
nisi  priuQ  and  not  on  appeal.     Castro  v 
GiU,  6  Cal.  42. 

4.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance,  on  the  first  day 
of  each  month.  November  Ist,  1858,  de- 
fendant, being  in  possession,  denied  plaint- 
iff's title  and  refused  to  pay  rent.  Decem- 
ber 23d,  1858,  plaintiff  sued  defendant  in 
a  justice's  court  for  rent  due  November 
1st  and  December  1st,  1858,  and  had 
judgment  which  was  paid.  January  8th, 
1859,  plaintiff  served  on  defendant  notice 
to  quit  on  the  ground  of  forfeiture  for  non- 
payment of  rent ;  defendant  refused  to 
quit  or  surrender  the  premises.  Plaintiff 
brings  ejectment  Defendant  answers; 
denying,  among  other  things,  plaintiff's 
title  and  his  own  relation  of  tenant:  held, 
that,  plaintiff  is  entitled  to  recover ;  that 
the  denial  of  title  and  the  relation  of  ten* 
ant  made  defendant  a  trespasser,  not  en- 
titled to  notice  to  quit ;  that  no  special  de- 
mand for  payment  of  rent  was  necessary 
to  work  a  forfeiture ;  that  defendant  could 
not  deny  title,  and  yet  claim  the  benefit  of 
holding  in  subordination  to  it.  Smith  v. 
Ogg  Shaw,  16  Cal.  89  ;  92. 

See  Ejectment,  Landlord  and 
Tenant,  Lease,  Rent. 
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NOTICE  TO  QUIT. 

1.  A  mere  naked  tresspasser  without 
consideration  under  a  mere  permission 
and  which  has  been  revoked,  is  entitled  to 


NUISANCE. 

1.  Any  one  has  a  right  to  abate  a  com- 
mon nuisance  which  is  an  injury  to  the 
whole  community,  without  regard  to  the 
question  whether  it  is  an  immediate  ob- 
struction or  injury  to  him.  A  private 
nuisance  is  one  which  only  injures  a  par- 
ticular individual  or  class  of  individuals, 
and  can  be  abated  only  by  him  who  suf- 
fers from  it.     Gunter  v.  Geary,  1  Cal.  466. 

2.  The  fact  whether  a  structure  was  a 
public  nuisance  is  a  question  not  for  the 
court  but  for  the  jury  to  decide.    lb. 
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3.  It  is  a  public  nuisance  to  erect  a  house 
in  the  highway.     Ih.  468. 

4.  A  house  on  ^ve^  or  those  in  its  imme- 
diate vicinity  which  serve  to  communicate 
the  flames,  is  a  nuisance  which  it  is  lawful 
to  abate,  and  the  private  rights  of  the  indi- 
vidual yield  to  considerations  of  general 
convenience  and  the  interest  of  society. 
Surocco  V.  Geary,  3  Cal.  73. 

5.  The  constitutional  provision  which  re- 
quires payment  for  private  property  taken 
for  public  use  does  not  apply  to  the  de- 
struction of  a  house  to  check  a  conflagra- 
tion, nor  can  he  who  abates  this  nuisance 
be  made  personally  liable  for  trespass  un- 
less the  act  is  done  without  actual  or  ap- 
parent necessity.     lb, 

6.  Where  plaintiff's  mining  claim  was 
overflowed  by  means  of  a  dam  erected  by 
the  defendants,  the  court  ordered  a  re- 
duction of  the  dam,  so  as  to  prevent  the 
overflow,  or  if  necessary  its  entire  abate- 
ment.    Ramsay  v.  Chandler ,  3  Cal.  93. 

7.  To  entitle  a  party  to  an  injunction  in 
case  of  a  nuisance,  the  injury  to  be  re- 
strained must  be  irremediable,  and  such  as 
cannot  be  adequately  compensated  by 
damages.  Middleton  r.  FrankUn,  3  Cal. 
241. 

8.  The  erection  of  a  steam  engine  and 
machinery  and  a  grist  mill  in  the  cellar, 
under  an  auction  store,  held  not  to  be 
such  an  injury  as  to  require  a  restraining 
power  of  the  court,  at  least  not  until  the 
question  of  nuisance  or  no  nuisance  should 
be  determined  by  a  jury,  and  even  then  the 
remedy  at  common  law  is  adequate.     Ih, 

9.  The  district  courts  have  constitutional 
jurisdiction  of  cases  of  nuisance.  The 
grant  of  such  jurisdiction  by  statute  to  the 
county  courts  cannot  take  away  the  con- 
stitutional jurisdiction  of  the  district  courts. 
Fitzgerald  v.  Urton,  4  Cal.  238. 

10.  In  an  action  for  nuisance  or  tres- 
pass, the  defendant  has  no  right  to  inquire 
into  the  good  faith  of  the  plaintiff's  posses- 
sion. Eberhard  v.  Tuolumne  Water  Co,, 
4  Cal.  308. 

11.  In  an  action  for  damages  on  an  un- 
dertaking, given  on  sueing  out  an  in- 
junction, the  sureties  cannot  plead  as  a 
defense  that  the  business  enjoined  was  a 
nuisance.  Cunningham  v.  Breed,  4  CaL 
385. 

12.  The  term  "special  cases"  in  the 
constitution,  does  not  include  any  class  of 
cases  for  which  the  courts  of  general  juris- 


diction have  always  supplied  a  remedy,  as 
in  cases  to  abate  a  nuisance.  Parsons  v. 
Tuolumne  County  Water  Co,,  5  Cal.  44. 

13.  The  statute  of  this  State,  defining 
what  are  nuisances,  and  prescribing  a 
remedy  by  action,  does  not  take  away  any 
common  law  remedy  in  the  abatement  of 
nuisances,  which  the  statute  does  not  em- 
brace.    Stiles  V.  Laird,  5  CaL  122. 

14.  In  an  action  to  abate  a  nuisance, 
damages  are  only  an  incident  to  the  action, 
and  the  failure  to  recover  them  does  not 
affect  the  question  of  costs.  Hudson  v. 
Doyle,  6  Cal.  102. 

15.  A  person  may  construct  orcontinQe 
what  would  otherwise  be  an  actionable 
nuisance,  provided  that  at  the  commence- 
ment of  it  no  person  was  in  a  condition  to 
be  injured  by  it,  or  in  other  words,  that 
mere  priority  as  between  owners  of  the 
the  soil  gave  a  superior  right,  Tenney 
V.  Miners'  Ditch  Co.,  7  Cal.  339. 

16.  The  diversion  of  a  water  course  is 
a  private  nuisance.  Tuolumne  Water  Co. 
V.  Chapman,  8  Cal.  397. 

17.  Actions  for  the  diversion  of  the 
waters  of  ditches,  are  in  the  nature  of  ac- 
tions for  the  abatement  of  nuisances,  and 
may  be  maintained  by  tenants  in  common 
in  a  joint  action.  Parke  v.  Kilham,  8  CaL 
79. 

18.  In  an  action  to  abate  a  nuisance, 
caused  by  the  running  a  ditch  for  the  con- 
veyance of  water  across  the  land  of  the 
plaintiff,  the  defendants  set  up  in  the  an- 
swer that  it  was  mineral  land  belonging  to 
the  United  States,  and. that  the  ditch  was 
for  mining  purposes,  which  allegations 
were  stricken  out  on  motion  of  plaintiff's 
attorney:  held,  that  they  were  properly 
stricken  out  as  irrelevant,  for  if  true  they 
constituted  no  defense  to  the  action. 
Weimer  v.  Lowery,  11  Cal.  112. 

19.  Plaintiffs  owned  certain  mining 
claims  and  quartz  lode  on  the  banks  of  a 
stream  above  the  mill  and  dam  of  defend- 
ant. Defendant  commenced  raising  his 
dam  two  feet  higher.  Plaintiffs  brought 
suit  against  defendant,  alleging  that  the 
addition  of  two  feet  to  defendant's  dam»was 
a  nuisance,  and  would  back  the  water  on 
to  plaintiff's  claims,  and  thus  prevent  them 
from  working  them,  and  would  also  de- 
stroy their  water  privilege  for  a  quarts 
mill  which  they  intended  to  construct: 
held,  that  the  action  was  premature,  and 
that  the  demurrer  to  the  complaint  on  the 
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groond  that  the  complaiDt  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, was  properly  sustained.     Harvey  v. 
Chih&ny  11  Cal.  120. 
See  Abatement. 


OAKLAND. 

1.  The  act  of  May  4th,  1852, « to  incor- 
porate the  town  of  Oakland,"  confers  no 
power  of  taxation  directly,  but  leave  it  to 
be  derived  from  the  general  act  of  March 
27th»  1850,  under  which  the  trustees  of 
towns  have  power  to  levy  and  collect  a 
tax  annually,  not  exceeding  fifty  cents  on 
every  one  hundred  dollars  of  the  assessed 
value  of  the  property,  and  provided  fur- 
ther that  unpaid  taxes  should  be  recover- 
ed by  a  suit  in  the  name  of  the  corpora- 
tion :  held,  that  an  assessment  of  two  and 
three-fourths  per  cent,  was  wholly  unau- 
thorized by  law,  and  void.  Hays  v.  Ho- 
ffOHj  5  Cal.  242. 

2.  Under  the  act  of  1852,  incorporating 
the  town  of  Oakland,  the  corporate  and 
municipal  powers  were  lodged  in  a  board 
of  trustees.  The  board  had  power  to  lay 
out,  make,  open,  widen,  regulate  and  keep 
in  repair  all  streets,  bridges,  ferries  etc.,  and 
to  authorize  the  construction  of  the  same. 
Under  this  clause  the  board  by  ordinance, 
gave  defendant  the  exclusive  privilege  of 
laying  out,  establishing,  constructing  and 
regulating  wharfs  within  the  city  for  thir- 
ty-seven years :  held,  that  the  ordinance 
was  void  as  being  a  transfer  of  the  corpo- 
rate powers  of  the  board,  and  that  the  city 
can  come  into  equity  to  have  the  ordin- 
ance declared  void,  and  the  wharfs  held 
by  defendants  thereunder,  delivered  up. 
Ci^  of  Oaldand  v.  Carpentier,  13  Cal. 
549. 


OATH. 

1.  The  administering  of  the  oath  as 
provided  by  the  statute  to  a  person  who  is 
chaUenged  for  not  being  a  qualified  voter, 


is  a  matter  of  discretion  of  the  judges  of 
the  election.  People  v.  Gordon^  5  Cal. 
236. 

2.  When  the  judges  have  administered 
the  oath,  the  right  to  vote  is  concluded, 
and  it  is  error  to  deny  it.     Ib» 

See  Affidavit. 
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OCCUPATION. 

See  Possession,  Use  and  Occupa- 
tion. 


OFFICE. 

1.  A  public  officer  who  stands  in  the  re- 
lation of  agent  of  the  government  or  of 
the  public,  is  not  personally  liable  upon 
contract  made  by  him  as  such  officer  and 
within  the  scope  of  his  legitimate  duties. 
Dwtnelle  v.  Henrtquez,  1  Cal.  392. 

2.  But  this  reason  does  not  apply  when 
neither  the  government  nor  the  public  in 
any  way  can  be  considered  or  held  re- 
sponsible for  a  contract  made  by  a  person, 
although  a  public  officer.     lb, 

3.  The  neglect  of  an  officer  to  perform 
a  mere  ministerial  act,  will  not  defeat  an 
election  where  there  was  actual  notice  and 
no  fraud  or  surprise.  People  v.  CampbeUj 
2  Cal.  137. 

4.  The  unconstitutionality  of  the  stat- 
ute empowering  the  governor  to  commis- 
sion a  person  as  judge  of  the  supreme 
court  during  the  temporary  absence  of  one 
of  its  judges,  fully  discussed.  People  v. 
Wells,  2  Cal.  198;  610. 

5.  The  neglect  of  the  plaintiff  to  qual- 
ify for  the  office  within  the  days  stipula- 
ted in  the  municipal  charter  afler  his  elec- 
tion, was  a  refusal  on  his  part  to  serve, 
and  vacated  the  office  so  far  as  he  had  any 
right  thereto.  Payne  v.  City  of  San  Fran' 
CISCO,  3  Cal.  125. 

6.  To  entitle  a  party  to  recover  his  sal- 
ary for  an  office,  it  is  incumbent  on  him  to 
show  not  only  that  he  performed  the  du- 
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ties  of  the  office  for  the  time  alleged,  but 
first,  that  he  had  been  lawfully  elected, 
and  second,  that  he  had  qualified  himself 
to  hold  the  office  by  taking  oath  and  filing 
his  bond  in  the  manner  and  at  the  time 
prescribed  by  law.     Ih, 

7.  If  an  officer  qualify  before  a  person 
not  lawfully  qualified  to  administer  the 
oath  of  office,  it  will  be  declared  void.  Ih. 
127. 

8.  A  resolution  of  a  municipal  body  re- 
cognizing a  party  as  street  commissioner 
who  has  not  lawfully  qualified,  wiU  not 
enable  him  to  recover  for  services  render- 
ed in  that  capacity  on  quantum  meruit 
Ih.  128. 

9.  Title  to  an  office  cannot  be  tried  up- 
on a  mandamus  neither  at  common  law  nor 
under  the  statute.  People  v.  OJdSy  3  Cal. 
170. 

10.  A  municipal  charter  provided  for 
an  election  of  officers  in  May  and  at  the 
general  election  thereafter  annually.  The 
general  election  was  fixed  by  law  for  the 
first  Monday  in  September ;  it  was  held 
that  those  officers  elected  in  May  only 
held  until  September  when  those  newly 
elected  should  succeed  them.  People  v. 
Brenham,  3  Cal.  486. 

1 1.  Official  terms  should  not  be  extend- 
ed beyond  the  time  clearly  defined,  but 
rather  shortened  by  implication,  if  neces- 
sary.   3.  487. 

12.  A  district  judge  elected  at  the  gen- 
eral election  to  fill  a  vacancy,  can  qualify 
and  supersede  a  judge  who  has  been  com- 
missioned by  the  governor  for  the  unex- 
pired term  of  his  predecessor.  The  latter 
commission  expires  afler  an  election  by 
the  people.    Peoph  v.  Mott^  3  Cal.  504. 

13.  The  law  presumes  that  every  offi- 
cer will  faithfully  perform  his  duties,  un- 
til the  contrary  is  shown.  Egery  v.  Bia- 
chanan,  5  Cal.  56. 

14.  The  act  to  prevent  extortion  in  of- 
fice does  not  confiict  with  the  constitution. 
Hyan  V.  Johnson^  5  Cal.  87. 

15.  The  act  regulating  fees  in  office  is 
not  an  act  of  a  general  nature  within  the 
meaning  of  the  constitution.  It  is  entire- 
ly of  a  specific  character.     Ih. 

16.  It  devolves  upon  an  officer  to  see 
that  proper  bonds  are  filed,  and  the  state 
has  no  right  to  visit  upon  a  party  the 
laches  of  her  own  officer.  People  v.  Ai- 
lenhead,  5  CaL  107. 

17.  When  an  officer  is  elected  to  a  new 


term  he  should  give  a  new  bond,  and  the 
sureties  on  the  bond  of  an  officer  for  one 
term  will  not  be  liable  for  any  act  donae  by 
him  after  election  to  a  second  term.    /o. 

18.  The  legislature  possess  the  power 
to  alter  or  abridge  the  term  of  office  of 
purely  legislative  creation.  People  v. 
HashelU  5  CaL  359. 

19.  In  quo  warranto  the  person  who 
claimed  the  office  held  by  the  defendant, 
testified  that  his  certificate  of  election  was 
lost  or  destroyed,  and  the  county  deik 
swore  that  there  was  not  in  his  office  or  so 
far  as  he  knew  in  the  county,  any  record 
or  written  evidence  of  the  persons  who 
were  elected  to  the  different  county  offices: 
held,  that  this  testimonr  was  sufficient  to 
let  iA  secondaiy  evident  of  the  elettioa 
and  certificate.  People  v.  Qingany  5  CaL 
391. 

20.  Where  it  appeared  that  the  dahn- 
ant  of  the  office  had  acted  as  sheriff,  thai 
being  the  office  in  controversy,  that  fact 
together  with  the  certificate  of  electkniy 
would  raise  the  presumption  that  he  had 
executed  his  bond  and  taken  the  oath  of 
office.     Ih. 

21.  Courts  cannot  know  an  under  offi* 
cer,  and  the  act  and  return  of  a  depa^ 
sheriff  is  a  nullity  unless  done  in  the  name 
and  by  the  auUiority  of  his  prindpaL 
Joyce  V.  Joyce,  5  Cal.  449. 

22.  Elections  to  fill  vacandes  occa- 
sioned by  the  death  or  resignation  of  an 
officer,  are  special  elections.  People  ▼. 
Porter,  6  Cal.  28. 

23.  A  resignation  of  an  officer  is  inef- 
fectual without  its  acceptance  by  die  ap- 
pointing power.     Ih, 

24.  An  officer  will  not  be  presumed  to 
have  exceeded  his  authority,  espedally 
the  officer  of  a  foreign  government.  Dm 
V.  Den,  6  Cal.  82. 

25.  Where  the  act  organizing  a  county 
provides  for  the  term  of  office  of  the  oflt- 
cers  first  elected,  but  makes  no  provisiott 
as  to  their  successors,  the  duration  of  the 
term  of  the  latter  is  governed  by  the  gen- 
eral law.     People  v.  Oolion,  6  CaL  85. 

26.  Wherever  the  law  is  obliged  to 
trust  to  the  sound  judgment  and  discre- 
tion of  an  officer,  public  policy  demands 
that  he  should  be  protected  from  any  ocm- 
sequences  of  an  erroneous  judgmenL 
Downer  v.  Lent,  6  Cal.  95. 

27.  Though  the  appointment  of  a  sher> 
iff  by  a  county  judge  was  void,  yet  the 


OFFICE. 


801 


Office. 


acts  of  such  sheriff  as  a  de  facto  officer 
are  good.     People  t.  Roberts^  6  Cal.  215. 

28.  The  words  extending  the  teim  of 
an  office  ^^  until  a  successor  is  appointed 
and  qualified,"  were  intended  only  to  pre- 
vent a  hiatus  or  interregnum  occurring 
between  the  last  day  of  the  incumbent's 
term  and  the  day  on  which  his  successor 
eaters  into  office,  during  which  time  the 
incumbent  is  a  mere  locum  tenens.  Peo- 
ple V.  Rdd,  6  Cal.  289 ;  People  v.  Lang- 
don,  8  Cal.  11. 

29.  The  provision  of  the  constitution 
giving  to  the  appointing  power  ih^  right 
of  removal  at  pleasure,  of  incumbents  the 
duration  of  whose  term  of  office  is  not 
provided  for  by  the  constitution  or  de- 
clared by  law,  must  be  construed  to  deny 
the  right  of  removal  in  those  cases  where 
the  tenure  is  defined.  People  v.  Jewetty  6 
Cal.  293. 

30.  Where  the  law  requires  a  joint  and 
several  bond,  and  the  officer  filed  a  bond 
which  was  in  form  joint,  and  not  joint  and 
several:  held,  that  he  and  his  sureties  cannot 
ccHnplain  that  their  obligation  is  less  bur- 
thensome  than  the  law  required.  Tevis 
V.  BcmdaU,  6  Cal.  635. 

31.  The  legislature  failing  to  elect  suc- 
cessors to  the  trustees  of  the  insane  asy- 
lum, Uie  power  of  appointment  vested  in 
the  governor.  People  v.  JSaine,  6  Cal. 
510. 

32.  A  law  which  provides  that  an  offi- 
cer may  be  removed  in  a  certain  way  or 
for  a  certain  causq,  does  not  restrain  or 
limit  the  power  of  removal  to.  a  cause  or 
manner  indicated.  People  v.  Hilly  7  Cal. 
102. 

33.  In  an  action  by  one  claiming  to 
have  been  elected  to  an  office,  against  his 
predecessor,  to  compel  a  surrender  of  the 
books,  papers,  etc.,  belonging  to  the  office, 
plaintiff  must  show  prima  facie  that  a  va- 
cancy existed  in  the  office  and  that  he  was 
elected  to  fill  it  Doani  v.  Scannell,  7 
Cal.  394 ;  People  v.  Scannell,  7  Cal.  439. 

34.  Where  the  law  requires  an  officer 
to  file  a  new  bond  within  two  days  after 
the  meeting  of  the  supervisors,  the  officer 
baa  the  whole  of  the  two  days  succeeding 
the  day  of  meeting  to  execute  and  present 
his  bond.     People  v.  Scannett,  7  Cal.  439. 

35.  Where  a  party  seeks  to  enter  upon 
the  duties  of  an  office,  and  he  is  requiived 
to  give  a  bond  as  a  condition  precedent, 
and  he  does  execute  and  present  a  good 


bond  with  sufficient  sureties,  and  the  of- 
ficer or  board  whose  duty  it  is  to  approve 
or  reject  the  same  neglects  or  refuses  to 
act,  it  is  not  sufficient  cause  to  defeat  his 
righU.     lb.  440. 

36.  There  is  a  Very  plain  difference  be- 
tween the  condition  of  a  party  claiming  a 
right  to  enter  upon  the  duties  of  an  office 
and  that  of  a  party  already  in  office,  and 
who  18  sought  to  be  excluded  upon  the 
ground  of  a  forfeiture.     lb, 

37.  An  information  in  the  nature  of  a 
quo  warranto  is  the  proper  proceeding  to 
iary  the  title  to  an  office.     lb.  443. 

38.  Where  the  appointment  to  an  office 
is  vested  in  the  governor,  with  the  advice 
and  consent  of  the  senate,  and  the  term  of 
the  incumbent  expires  during  a  recess  of 
the  legislature  and  the  governor  appoints 
a  successor  to  the  office :  held,  that  there 
has  been  no  vacancy  in  office,  and  that  this 
appointment  vested  in  the  appointee  a 
right  to  hold  for  his  full  term,  subject  only 
to  be  defeated  by  the  nonconcurrence  of 
the  senate.  People  v.  Mtzner,  7  Cal.  523  ; 
People  V.  Addison,  10  Cal.  7. 

39.  Where  the  term  of  an  officer  is  fixed 
by  the  constitution  or  the  statute,  the 
power  of  removal  does  not  vest  in  the  ex- 
ecutive.    People  V.  Mizner,  7  Cal.  526. 

40.  K  there  was  a  term  in  the  office, 
and  the  party  had  not  been  elected  until 
one  month  after  the  expiration  of  the  old 
term,  it  is  evident  that  he  could  not  hold 
but  one  year  and  eleven  months,  instead 
of  the  two  years  that  the  law  says  he  shall. 
Peoples.  Langdon,  8  Cal.  13. 

41.  Power  to  fill  a  vacancy  and  power 
to  fill  an  office  are  distinct  and  substantial 
in  their  nature.     lb.  15. 

42.  The  clerks  of  the  different  depart- 
ments are  officers  within  the  meaning  of 
section  six  of  the  act  of  April  21,  1856, 
reducing  the  salaries  of  officers.  Vaughn 
V.  Miglish,  8  Cal.  41. 

43.  The  acts  of  the  officer  making  the 
assessment  must  be  presumed  to  be  in  con- 
formity with  law,  until  the  contrary  is 
shown.     Palmer  v.  Boling,  8  Cal.  389. 

44.  The  sureties  upon  the  official  bond 
of  an  officer  are  only  responsible  for  the 
official  acts,  and  not  for  private  debts. 
ma  V.  Kemble,  9  Cal.  72. 

45.  The  defects  in  official  bonds  which 
are  cured  upon  their  suggestion  in  the 
complaint,  in  an  action  upon  such  bonds, 
under  the  eleventh  section  of  the  ^'act 
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concerning  the  official  bonds  of  officers'*, 
are  omissions  which,  but  for  the  statute, 
would  operate  to  discharge  the  obligors. 
People  V.  Edwards,  9  Cal.  292. 

46.  The  provision  of  the  code,  requir- 
ing actions  against  a  public  officer  for  acts 
done  by  him  in  virtue  of  his  office,  shall 
be  tried  in  the  county  where  the  cause  or 
some  part  thereof  arose,  applies  only  to 
affirmative  acts  of  the  officer,  by  which,  in 
the  execution  of  process,  or  otherwise,  he 
interferes  with  the  property  or  rights  of 
third  persons,  and  not  to  mere  omissions 
or  neglect  of  official  duty.  McMillan  v. 
Richards,  9  Cal.  420. 

47.  A  patent  purporting  to  convey  the 
lands  of  the  State,  is  prima  facie  evidence 
of  title  in  the  grantee,  as  the  law  presumes 
in  favor  of  the  acts  of  all  public  officers. 
Summers  v.  Dickenson,  9  Cal.  556. 

48.  The  office  having  been  created, 
must  be  presumed  to  be  continuing,  unless 
limited  by  the  terms  of  the  act,  or  by  the 
nature  of  the  duties  to  be  performed. 
People  V.  Addison,  10  Cal.  7. 

49.  The  federal  office  of  surveyor  gen- 
eral is  a  lucrative  office,  and  the  office  of 
controller  of  the  State  an  office  of  profit 
under  the  twenty-first  section  of  the  fourth 
article  of  the  constitution  of  the  State. 
People  V.  Whitman,  10  Cal.  43. 

50.  To  constitute  the  "  holding "  of  an 
office,  within  the  meaning  of  the  constitu- 
tion, there  must  be  the  concurrence  of  two 
wills —  that  of  the  appointing  power,  and 
that  of  the  person  appointed.     lb. 

51.  When  the  constitution  clearly  enu- 
merates the  events  that  shall  constitute  a 
vacancy  in  a  particular  office,  we  must 
suppose  all  other  causes  of  vacancy  ex- 
cluded, especially  when  this  construction 
can  lead  to  no  injurious  results.  Ih.  45. 

52.  The  failure  on  the  part  of  the 
controller  elect  to  qualify,  creates  no 
vacancy  in  the  office,  if  there  is  an  incum- 
bent to  hold  over.     lb. 

53.  In  determining  upon  the  sufficiency 
of  the  bond  of  an  officer,  and  whether  the 
officer  by  his  failure  to  comply  with  the 
requisition  of  the  supervisors  to  file  a  new 
bond,  has  vacated  his  office,  the  supervi- 
sors exercise  powers  of  a  judicial  charac- 
ter. People  V.  Supervisors  of  Marin 
County,  10  Cal.  345. 

54.  The  power  to  declare  an  office  va- 
cant is  vested  under  the  statute  where  the 
duty  to  approve  the  bond  of  the  officer  is 


lodged.  That  duty  is  imposed  upon  the 
county  judge  and  not  the  supervisors ;  and 
where  the  supervisors  declared  the  office 
of  constable  vacant,  because  the  constable 
failed  to  comply  with  their  order  to  file  a 
new  bond  :  held,  that  they  exceeded  their 
jurisdiction,     lb.  346. 

55.  An  order  of  the  supervisions,  re- 
quiring a  new  bond  of  an  officer,  should 
specify  the  ground  upon  which  the  order  ^ 
made ;  and  where  the  supervisors  made  an 
order  as  follows :  "  ordered,  by  the  board 
of  supervisors,  that  the  constable  file  an- 
other bond,  with  two  or  more  sufficient 
sureties,  within  fifteen  days":  held,  that 
the  order  was  fatally  defective.     lb. 

56.  A  court  is  only  justified  in  interfer- 
ing with  duties  cast  upon  public  officers  by 
the  law,  when  the  fund  is  in  danger  of 
being  wasted  or  impaired.  City  of  San 
Francisco  v.  Commissioners  of  the  Funded 
Debt  of  City  of  San  Frcmeisco,  10  CaL  587. 

57.  An  election  to  fill  a  vacancy  in  the 
office  of  district  judge  is  invalid  unless 
made  under  and  in  pursuance  of  the 
proclamation  of  the  governor.     Peopie  v. 

Wetter,  11   Cal.  65;    People  v.  Welk,  11 
Cal.  339. 

58.  The  clerk  of  the  supreme  court, 
though  a  constitutional  officer,  is  subject  to 
its  orders  in  the  control  of  its  records. 
Houston  V.  WiUiams,  13  Cal.  28. 

59.  The  act  giving  jurisdiction  over  the 
subject  of  contested  elections  to  the  judge 
of  the  county  court,  is  constitutional,  and 
district  judges  are  embraced  within  it. 
Saunders  v.  Haynes,  13  Cal.  154. 

60.  A  district  judge  inducted  into  office, 
with  a  commission  from  the  <n>vemor 
showing  him  to  be  entitled  to  it  from  a 
certain  date,  draws  the  salary  annexed  to 
the  office  from  that  date,  and  the  question 
of  his  eligibility  cannot  be  tried  on  man- 
damus.    Turner  v.  Meloney,  13  Cal.  623. 

61.  The  legislature  having  vested  cer- 
tain duties  in  a  public  officer,  for  whose 
services  compensation  is  allowed,  may 
take  those  duties  and  the  fees  from  the  of- 
fice before  the  expiration  of  the  term  and 
confer  them  upon  another  officer.  Peopk 
V.  Squires,  14  Cal.  15. 

62.  In  quo  warranto  to  determine  the 
right  to  an  office,  an  allegation  that  de- 
fendant is  in  possession  of  the  office  with- 
out lawful  authority,  is  a  sufficient  allega- 
tion of  intrusion  and  usurpation.  Ptefik 
V.  Woodbury,  14  CaL  45. 
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63.  If  an  incumbent  resigns  before  the 
expiration  of  his  term,  there  is  a  vacancy 
to  be  filled  by  the  governor.  His  appointee 
would  hold  until  the  next  general  election, 
or  at  most  until  the  qualification  of  the 
person  elected  by  the  people.  People  v. 
Bosborotigh^  14  Cal.  187. 

64.  Where  an  appointee  of  the  gover- 
nor to  fill  a  vacancy  in  a  judicial  office, 
holds  the  office  for  several  years  because 
of  no  valid  election  by  the  people  of  his 
successor,  his  acts  are  as  binding  and  ef- 
fectual as  to  third  persons  as  though^he 
held  the  office  by  strict  law.     Ih,  188. 

65.  In  the  case  of  official  bonds,  the 
sureties  undertake,  in  general  terms,  that 
the  principal  will  perform  his  official  du- 
ties ;  and  a  judgment  against  the  officer  in 
a  suit  to  which  they  are  not  parties,  is  not 
evidence  against  them.  Pico  v.  Wehstevy 
14  Cal.  204. 

66.  The  board  of  supervisors  cannot 
abrogate  a  contract  with  defendant  as 
county  physician,  by  rescinding  the  order 
under  which  he  was  appointed  or  abolish- 
ing the  office.  McDaniel  v.  Yuba  County, 
14  Cal.  445. 

67.  It  Ls  part  of  the  constitutional  policy 
of  this  State  that  all  elective  officers  con- 
nected with  the  executive  department  of 
the  government  shall  be  elected  at  the 
same  time  and  place,  and  in  the  same 
manner.     People  v.  Melony,  15  Cal.  62. 

68.  A  controller  must  be  elected  bi- 
ennially, at  the  same  time  and  place  and 
in  the  same  manner  with  the  governor  and 
lieutenant  governor,  and  an  appointment 
of  a  controller  by  the  governor  before 
this  biennial  general  election,  whatever  its 
effect  otherwise,  cannot  defeat  this  consti- 
tutional policy,  nor  deprive  the  people  of 
their  right  to  fill  the  office  of  controller 
at  such  election.     Ih, 

69.  Nor  can  election  by  the  people,  had 
before  the  election  fixed  for  filling  the  of- 
fice of  governor,  etc.,  defeat  this  policy.  Ih, 

70.  People  v.  Whitman,  10  Cal.  116, 
doubted  as  to  the  point  involved  in  that 
case ;  and  as  to  the  validity  and  eficct  of 
the  election  of  the  controller  at  the  gen- 
eral election  in  September,  1858,  held  to 
be  no  authority.     Ih. 

71.  The  controller  elect  may  take  his 
office,  whether  the  governor  qualifies  or 
not.     Ih,  63. 

72.  In  a  proceeding  by  an  elector  to 
contest  the  right  to  an  office  of  a  party  re- 


turned as  elected  thereto  at  a  general 
election,  the  defendant  first  moved  to  dis- 
miss th^  proceedings;  his  motion  being 
overruled,  he  declined  to  answer  the  state- 
ment^filed  by  the  contestant,  and  the  court, 
without  proof  by  either  party,  annulled  the 
election:  held,  that  this  was  error,  and 
that  the  proceeding  should  have  been  dis- 
missed.    Searcy  v.  Grow,  15  Cal.  122. 

73.  The  public  is  interested  in  a  contest 
of  this  character ;  it  is  not  a  matter  solely 
between  the  parties  to  the  record,  and  the 
popular  will  is  not  to  be  set  aside  upon  the 
mere  failure  of  a  party  to  respond  to 
charges  alleged  against  his  right  by  an  in- 
dividual elector.  It  is  not  sufficient  that 
ample  causes  of  contest  be  set  forth  in  the 
statement  filed  by  a  contestant;  their 
ti'uth  must  be  established  by  clear  proof, 
before  an  election  can  be  annulled.     Ih, 

74.  In  suit  under  our  statute  by  an 
elector,  to  contest  an  election,  he  becomes 
a  party,  and  is  responsible  for  costs  if  he 
fail.  The  court  has  no  discretion  to  dis- 
miss or  entertain  the  case,  as  it  deems  the 
public  interest  requires.  Nor  has  the 
State's  attorney  such  discretion.  The  case 
is  prosecuted  like  any  other  action  insti- 
tuted by  a  private  citizen,  subject  only  to 
the  provisions  of  the  statute.     Ih, 

75.  Under  the  twenty-first  section  of 
article  four  of  the  constitution  of  this  State, 
a  person  holding  a  federal  office  describ- 
ed in  that  section,  is  incapable  of  being 
elected  to  a  State  office ;  he  cannot  re- 
ceive votes  cast  so  as  to  give  him  a  right 
to  take  the  Slate  office  upon  or  after  re- 
signing the  federal  office.  The  word  '•  eligi- 
ble "  in  this  action  means  capable  of  being 
chosen,  the  subject  of  selection  or  choice. 
Ih,  1 23. 

76.  The  term  "compensation/*  in  sec- 
tion twenty-one,  article  four  of  the  consti- 
tution of  this  State,  means  the  income  of 
the  office,  not  the  profit  over  and  above 
the  neceseary  expenses  of  the  office.     Ih, 

77.  An  ordinance  was  passed  by  the 
board  of  supervisors  of  the  city  and  coun- 
ty of  Sacramento,  June,  1858,  relative  to 
the  cemetery,  in  which  it  was  provided, 
that  the  board  should  appoint  a  person  to 
superintend  the  cemetery,  "annually,  in 
October,  who  shall  hold  office  for  the  term 
of  one  year:**  and  further,  that  the  board, 
at  their  first  meeting  after  the  passage  of 
the  ordinance,  should  appoint  a  superin- 
tendent to  hold  office  "  until  October  next, 
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and  until  his  successor  is  appointed  and 
qualified.''  Defendant  was  so  appointed 
July  8th,  1858,  and  held  office  until  De- 
cember, 1859,  the  board  having  failed  to 
appoint  his  successor  before  that^ime, 
when  relator  was  appointed :  held,  that  re- 
lator was  entitled  to  the  office ;  that  the 
failure  to  appoint  in  October,  1858  and 
1859,  did  not  exhaust  the  power  of  the 
electoral  body  —  the  time  named  being 
directory,  and  not  of  the  essence  of 
the  power.  People  v.  Murray^  15  Cal. 
222. 

78.  The  rule  is,  that  when  time  is  pre- 
scribed to  a  public  body  in  the  exercise  of 
a  function  in  which  the  public  is  concern- 
ed, the  period  designated  is  not  of  the  es- 
sence of  the  authority,  but  is  a  mere  di- 
rectory provision.     Ih,  223. 

79.  The  official  act  of  such  officers  in 
the  course  of  their  ordinary  and  accus- 
tomed duties,  and  within  the  general  scope 
of  their  powers,  as  here  defined  and  ex- 
plained, will  be  presumed  to  have  been 
done  by  lawful  authority.  Hart  v.  Bur- 
neU,  15  Cal.  616. 

80.  The  authority  to  grant  such  lands 
was  vested  in  the  ayuntamiento,  and  in  the 
alcaldes  or  other  officers  who  at  the  times 
represented  it,  or  had  succeeded  to  its 
"  powers  and  obligations."     lb. 

81.  Where  political  power  is  vested  in 
a  public  officer,  he  is  responsible  only  in 
his  political  character  to  the  country. 
Where  discretion  is  vested  in  him,  he  but 
conforms  to  the  law  in  exercising  that  dis- 
cretion. But  where  a  question  of  politi- 
cal power  is  not  involved,  where  no  dis- 
cretion exists,  but  a  specific  legal  duty  is 
imposed,  ministerial  in  its  character,  such 
as  the  issuance  of  a  patent,  the  delivery 
of  a  commission,  the  payment  of  a  specific 
sum,  or  the  drawing  of  a  particular  war- 
rant, and  in  the  performance  of  that  duty 
individuals  have  a  direct  pecuniary  inter- 
est, the  officer,  like  any  other  citizen,  is 
subject  to  process  of  the  regularly  consti- 
tuted tribunals  of  the  country.  If  this  be 
not  so,  then  the  officer  can  "  sport  with 
the  vested  rights  of  others,  and  the  gov- 
ernment will  cease  to  desei've  the  "  high 
appellation"  of  being  a  government  of 
laws.     People  v.  Brooks,  16  Cal.  54. 

82.  The  aid  of  courts  can  be  invoked 
only  as  against  such  officers  as  are  in* 
trusted  by  law  with  the  management  of 
the  affairs  of  a  corporation,  and  as  against 


these,  the  remedy  is  at  law,  and  not  in 
equity.     People  v.  Bill,  16  Cal.  148* 

83.  The  power  of  removing  the  private 
or  ministerial  officers  of  a  private  corpora- 
tion, belongs  to  the  corporation  iJone. 
Courts  cannot  remove  such  officers.     lb. 

84.  In  suit  by  a  stockholder  in  a  pri- 
vate corporation,  against  the  corponition 
and  four  of  the  trustees,  who  owned  stock 
sufficient  to  enable  them  to  control  the 
business  of  the  company,  for  an  account 
and  settlement  of  its  affairs,  alleging  fraud 
and  mismanagement  on  the  part  of  the 
trustees,  the  court  below,  by  its  decree,  de- 
prived one  of  said  trustees  of  his  salary  as 
superintendent  of  the  business  corporation: 
held,  that  this  was  error ;  that  although 
such  superintendent  was  also  trustee  and 
treasurer  of  the  corporation,  contrary  to  a 
positive  provision  of  the  by-laws ;  and  al- 
though, in  the  management  of  the  business 
of  these  offices,  no  attention  had  been  paid 
to  the  by-laws  and  regulations  of  the  cor- 
poration, yet  as  no  fraud  was  shown,  and 
as  the  superintendent  had  &ithfully  per- 
formed his  duties  as  such,  he  was  entitled 
to  his  salary.     lb.  149. 

85.  Where  four  of  the  trustees  of  a 
private  corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  busi- 
ness in  a  grossly  negligent  manner,  syste- 
matically disregarding  the  by-laws,  keep- 
ing no  account  of  receipts  and  expendi- 
tures, failing  to  pay  their  own  assessments, 
without  any  excuse:  held,  that  a  stock- 
holder may  sue  in  equity  for  an  account, 
making  the  corporation  and  said  trustees 
alone  parties — no  objection  being  taken 
that  all  the  stockholders  were  not  parties 
— ^and  the  trustees  will  be  compelled  to 
make  good  any  loss  occasioned  by  their 
negligence  or  improper  conduct.     lb.  151. 

See  Appointment  to  Office,  As- 
sessor, Attorney  District,  Attor- 
ney General,  Auditor,  Bond  Of- 
ficial, Clerk  of  the  Court,  County 
Judge,  Election,  Governor,  Quo 
Warranto,  Recorder,  Sheriff,  Su- 
pervisors, Surveyor,  Tax  Collec- 
tor, Treasurer,  Vacancy. 
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OPINION. 

1.  At  c^^mmon  law,  the  appellate  court 
either  affirms  or  reverses  the  judgment 
upon  the  record  before  it.  The  opinion 
which  is  rendered  is  advisory  to  the  infe- 
rior court,  and  after  the  reversal  of  an  er- 
roneous judgment,  the  parties  in  the  court 
below  have  the  same  rights  which  they 
originally  had.  Steams  v.  Agutrre,  7 
CaL448. 

2.  The  terms  "opinion"  arid  "deci- 
sion" are  often  cqpfoupded,  yet  there  is  a 
wide  difference  between  them,  and  in  igno- 
rance of  this,  or  by  overlooking  it,  what 
has  been  a  mere  revision  of  an  opinon  has 

*been  sometimes  regarded  as  a  mutilation 
of  the  record.  Houston  v.  Williams,  13 
CaL27. 

3.  A  decision  of  the  court  is  its  judg- 
ment, the  opinion  is  the  reasons  given  for 
that  judgment  The  former  is  entered  of 
record  immediately  upon  its  rendition,  and 
can  only  be  changed  through  a  regular 
application  to  the  court,  upon  a  petition 
for  a  rehearing  or  for  a  modification.  The 
latter  is  the  property  of  the  judges,  subject 
to  their  revision,  correction  and  modifica- 
tion in  any  particular  deemed  advisable 
until  with  the  approbation  of  the  writer, 
it  is  transcribed  in  the  record.     lb, 

4.  When  opinions  have  been  revised, 
and  £nally  approved  and  recorded,  then 
they  cease  to  be  subject  of  change.  They 
then  become  like  judgment  records,  and 
are  beyond  the  interference  of  the  judges, 
except  through  regular  proceedings  before 
the  court  by  petition.    IB, 


2.  An  appeal  should  not  be  taken  from 
an  order  of  the  court  refusing  to  set  aside 
an  interlocutory  order.  It  should  be.taken 
from  the  order  itself  if  any  appeal  vould 
lie.     Steams  v.  Marvifi^  3  Cal.  376. 

3.  An  appeal  does  not  lie  from  an  in- 
terlocutory order  except  in  cases  provided 
by  statute.  People  v.  Uiurstonj  5  Cal. 
517 ;  De  Barry  v.  Lambert,  10  Cal.  604 ; 
Baker  v.  Baker,  10  Cai.  528. 

4.  An  order  is  the  judgment  or  con- 
clusion of  the  court  or  judge,  upon  any 
motion  or  proceeding,  and  includes  cases 
where  affirmative  relief  i^  granted  or  re- 
lief denied.  Gxlman  .v.  Contra  Costa 
County,  8  Cal.  57. 

5.  The  supreme  court  will  not  hear  any 
objections  to  an  order  entered  in  the  court 
below,  by  consent  of  parties.  Meerholz  v. 
Sessions,  9  Cal.  277. 

For  appeal  from  orders  of  court  see 
Appeal,  IX. 
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ORDER. 

1.  An  order  is  a  decision  made  during 
the  progress  of  the  cause  either  prior  or 
subsequent  to  final  judgment,  settling  some 
point  of  practice  or  some  question  collat- 
eral to  the  main  issue  presented  by  the 
pleadings,  and  necessary  to  be  disposed  of 
before  such  issue  can  be  passed  upon  by 
the  court  or  necessary  to  be  determined  in 
carrying  into  execution  the  final  judg- 
ment Loring  v.  IRsley,  1  Cal.  27. 
52 


ORDINANCE. 

1.  The  city  charter  of  San  Francisco 
provides  that  no  ordinance  or  resolution 
shall  be  passed  except  by  a  majority  of 
all  the  members  elected;  the  number 
elected  being  eight :  held,  that  an  ordin- 
ance passed  by  a  vote  of  four  in  the  af- 
firmative to  three  in  the  negative,  was  not 
passed  by  a  "majority  of  all  .the  members 
elected,  and  was  therefore  void.  City  of 
San  Francisco  v.  Hazen,  5  Cal.  171. 

2.  Where  a  city  ordinance  authorizes 
the  making  of  a  contract  by  certain  com- 
mittees, on  behalf  of  the  city,  "  subject  to 
confirmation  by  the  common  council  of 
said  city,"  a  confirmation  by  joint  resolu- 
tion, and  not  by  ordinance,  is  sufficient 
San  Francisco  Gas  Co,  v.  City  of  San 
Francisco,  6  Cal.  191. 

3.  Under  the  charter  of  the  city  of 
San  Jos^,  an  ordinance  abolishing  the 
office  of  street  commissioner^  and  substi- 
tuting fees  instead  thereof,  is  legal  and 
binding  on  the  officer.  Wilson  v.  City 
of  San  Jose,  7  Cal.  276. 

4.  Where  an  ordinance  for  the  sale  of  city 
property  was  passed  without  the  mmority 
required  by  the  charter,  and  before  we  sale 
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another  ordinance  was  legally  passed  ap- 
propriating a  portion  of  the  proceeds 
arising  from  the  sale :  held,  that  the  sec- 
ond ordinance  was  a  sufficient  recognition 
of  the  first  to  render  the  sale  valid  and 
binding  on  all  parties,  HoUand  v.  City 
of  San  Francisco,  7  Cal.  378 ;  overruled 
in  Mc  Oracken  v.  Oitg  of  San  Francisco, 
16  Cal.  622, 

5.  Ordinances  for  the  sal^  of  property  of 
a  municipal  corporation  are  suoject  to 
tlie  rules  of  interpretation  applicable  to 
the  written  instruments  of  individuals, 
and  not  to  thos^  by  which  laws  are  con- 
struefL  Holland  v.  Oity  of  San  Francis- 
co, 7  Cal.  379 ;  overruled  in  Mc  Oracken  v. 
Oity  of  San  Francisco,  16  Cal.  622. 

6.  Where,  in  a  suit  brought  bj  a 
municipal  corporation  upon  a  contract 
made  under  an  ordinance,  the  defendant 
offered  to  prove  a  parol  change  in  the 
contract,  which  the  court  refused  to  allow : 
held,  not  to  be  error,  as  the  change  in 
the  contract  could  only  be  made  by  ordi- 
nance. City  of  Sacramento  v.  Kirk,  7 
Cal.  420. 

7.  As  the  owner  of  property,  the  city 
has  a  right  to  make  contracts  for  its  sale, 
lease  or  improvement;  and  these  contracts 
though  informal  at  the  time,  may  after- 
wards b«  ratified  by  ordinance,  provided 
the  vested  rights  of  others  are  not  im- 
paired. An  ordinance  will  estop  the  city, 
while  acts  in  pais  will  not.  Lucas  v.  City 
of  San  Francisco,  7  Cal.  469. 

8.  Where  a  municipal  corporation  has 
the  power. to  perform  an  act,  and  in  the 
execution  tliereof,  the  prescribed  form  is 
not  followed,  it  has  the  power  to  subse- 
quently ratify  and  confirm  the  informal 
act,  so  as  to  make  it  as  binding  as  if 
originally  done  in  the  proper  manner. 
lb.  472. 

9.  The  proposition  that  a  municipal 
corporation  can  incur  no  liabilities  other- 
wise than  by  ordinance,  is  not,  in  its  full 
extent,  tenable.  Under  some  circum- 
stances, a  municipal  corporation  may  be- 
come liable  by  implication.  Saji  Fran- 
cisco Gas  Co.  V.  City  of  Sa7i  Francisco, 
9  Cal.  469. 

10.  The  answer  that  the  defendant,  a 
municipal  corporation,  has  no  knowledge 
gr  information  of  an  ordinance  set  out  in 
a  verified  complaint  and  therefore  denies 
the  same,  is  insufficient.     lb,  470. 

11.  An  ordinance  for  the  improvement 


of  the  streets  passed  by  the  comicil  before 
the  expiration  of  the  time  for  the  presentr 
ation  of  the  protest,  is  not  thereby  invalid. 
Burnett  v.  Oity  of  SQLcrcanento,  12  GaL 
82. 

12.  An  oi*dinance  pass^  by  the  board 
of  su[)ervisor8  of  the  city  and  county  of 
Sacramento,  June,  1858,  relative  to  the 
cemetery,  in  which  it  was  provided  that 
the  board  should  appoint  a  person  to  su- 
perintend the  cemetery,  "  annually  in  Oc- 
tober, who  shall  hold  office  for  the  term  of 
one  year  ;**  and  further,  that  the  board  at 
their  first  meeting  afl^r  the  passage  of  the 
ordinance,  should  appoint  a  superintend- 
ent to  hold  office  "  until  October  next,  and 
until  his  successor  has  been  appointed  and 
qualified."  Defendant  was  so  appointed  ^ 
cfuly  8,  1858,  and  heldofiice  until  Decem- 
ber, 1859,  the  board  iiaving  failed  to  ap- 
point his  successor  before  that  time,  when 
relator  was  appointed :  held,  that  relator 
is  entitled  to  the  office ;  that  the  failure  to 
appoint  in  October,  1858  and  1859,  did 
not  exhaust  the  power  of  the  electoral 
body — the  time  named  being  directory, 
and  not  of  the  essence  of  the  power.  Peo- 
ple V.  Murray,  15  Cal.  222. 

13.  The  rule  is,  that  when  time  is  pre- 
scribed to  a  public  body  in  the  exerdse  of 
a  function  in  which  the  public  are  eon- 
cemed,  the  period  designated  is  not  of  the 
essence  of  authority,  but  is  a  mere  discre- 
tionary provision.     Ib» 

14.  The  board  t)f  commissioners  of  the 
old  sinking  fund  of  1850,  created  by  an 
ordinance  of  the  city  of  San  Francisoo, 
had  no  power  to  sell  the  real  estate  of  the 
city,  the  ordinance  being  void.  But  this 
decision  has  no  application  to  the  board  of 
commissioners  of  the  funded  debt,  oi^an- 
ized  af\er  the  dissolution  of  the  first  board 
of  the  sinking  fund  commissioners.  He^ 
denfeldt  v.  Hitchcock,  15  Cal.  514. 

15.  The  act  of  the  State  legislatare  of 
March,  1858,  confirming  tlie  so  called  Van 
Ness  ordinance,  was  a  legal  and  proper 
exercise  of  the  sovereign  power ;  and  this 
act  gave  full  effect  to  the  provisions  of  that 
ordinance,  and  vests  in  the  possesaors 
therein  described,  as  against  said  city  and 
State,  a  title  to  the  lands  in  said  ordinance 
mentioned.  Hart  v.  Bumettj  15  CaL 
616. 

*  16.  Whatever  interest  the  city  of  San 
Francisco,  as  defined  by  the  charter  of 
1851,  had  in  the  beach  and  watei^otfKrop- 
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erij,  on  the  Ist  day  of  January,  1855, 
was  transferred  to  and  vested  in  the  par- 
ties who  wete  in  the  actual  possession 
thereof  on  that  day — provided  their  posn 
session  was  continued  up  to  June  20th, 
1855,  or  if  interrupted  by  an  intruder  or 
trespasser,  had  been  or  might  be  recover- 
ed by  leg&l  process — by  virtue  of  the  Van 
Ness  ordinance  and  the  act  of  March  1 1th, 
1858,  ratifying  and  confirming  the  same, 
and  such  parties  can  defeat  the  claim  of 
plaintiff  wh<$  holds  under  a  conveyance  by 
the  ^  president  and  two  members  of  the 
board  of  land  commissioners,  created  by 
act  of  May  18th,  1853,  providing  for  the 
sale  of  the  State's  interest  in  the  property 
within  the  water  line  front,  as  defined  by 
the  i^^t  of  March  26th,  1Q51.  HoUadayw. 
FriMHe,  15  Cal.  637. 

17.  Under  the  consolidation  act  of  1858, 
the  board  of  supervisors  of  the  city  and 
eooDty  of  Sacramento  have  the  power  to 
levy  a  license  tax  upon  the  business  of  a* 
merchant,  and  to  collect  such  tax  by  ordi- 
nary suit  City  of  Sacramento  v.  Crocker, 
16  Cal.  122.. 

18.  An  ordinance  graduating  the 
amount  of  such  tax  according  to  the 
amount  of  the  monthly  sales  of  the  mer- 
chanty  is  not  unconstitutional  because  the 
tax  is  unequal.  TAe  tax  is  not  on  the 
goods,  but  on  the  business,  and  the  pro- 
vision for  detennining  the  amount  of  the 
tax  is  uniform  and  equal,  applying  to  all 
persons  in  the  same  category.     lb. 

19^  The  common  council  of  the  city  of 
San  Francisco  passed  an  ordinance  au- 
thorising the  street  commissioner  to  ad- 
vertise ibr  proposals  to  grade,  plank  and 
sewer  a  portion  of  Mission  street,  in  said 
city,  ^  the  same  to  be  paid  for  by  th^  prop- 
erty holders  adjacent  *  *  the  propo- 
sals to  be  opened  and  awarded  by  the 
street  commissioner,  with  the  committees 
on  streets  from  the  boards  of  Aldermen." 
This  ordinance  was  published  for  ten  days 
successively  in  a  daily  newspaper  of  the 
city,  and  the  advertisement  required  was 
made  in  like  manner  for  the  same  period. 
l^roposals  based  upon  certain  specifica- 
tions, Were  received  under  the  ordinance, 
and  opened  by  the  committees  of  the  two 
boards  and*  the  commissioner,  and  the 
work  awarded  to  B.  Subsequently  an  in- 
strument was  executed  by  B.,  as  contract- 
or, and  by  the  street  commissioner,  pur- 
porting to  act  in  the  name  of  the  city,  set- 


ting forth  the  acceptance  by  the  city  of 
B.'s  proposal,  and  an  agreement  by  her  to 
pay  him  for  the  work  at  certain  designa- 
ted rates,  and  an  agreement  on  his  pait  to 
do  the  work  to  the  satisfaction  of  the  city 
and  the  street  commissioner.  B.  began 
the  work,  and  afterwards  transferred  his 
contract  and  his  interest  therein  to  plain- 
tiff, who  completed  the  work  in  the  best 
manner,  and  to  the  satisfaction  of  the  street 
commissioner  and  the  city.  The  work 
was  measured  as  it  progressed,  by  the 
city's  engineer,  who  duly  certified  to  the 
accounts  for  the  same,  which  accounts 
were  duly  audited,  and  upon  them  war- 
rants were  drawn  by  the  controller,  by 
authority  of  th^  city,  and  delivered  to 
plaintiff.  The  warrants  were  presented  to 
the  treasurer  and  paynlkent  demanded,  and 
refused  on  the  ground  that  there  were  no 
funds  in  the  treasury  applicable  to  them. 
Previous  to  the  demand  assessments  had 
been  duly  levied  by  the  city  upon  the 
property  adjacent  to  the  improvements,  to 
meet  their  expenses,  and  these  assess- 
ments had  been  collected  by  the  collector 
of  street  assessments,  oni  by  him  paid 
into  the  city  treasury.  Plaintiff  sues  the 
city,  as  liable  either  on  the  express  con- 
tract, or  upon  the  warrants,  or  ypon  im- 
plied contracts,  for  the  services  rendered 
and  materials  furnished,  or  for  money  re- 
ceived by  defendant  to  his  use :  held,  that 
as  under  the  charter,  the  city  had  author- 
ity to  order  the  improvements  in  question, 
the  acceptance  of  the  proposals  of  B.  by 
the  street  commissioner  and  the  commit- 
tees of  the  two  boards,  converted  what 
were  previously  mere  propositions  on  the 
part  of  the  city,  into  contracts  perfect  in 
all  their  parts,  binding  alike  upon  the  city 
and  the  contractor.  Argenti  v.  Oity  of 
San  Francisco,  16  Cal.  277. 

20.  Held,  further,  that  the  city  is  pri- 
marily liable ;  that  she,  and  not  the  con- 
tractor, must  look  to  the  property  holders 
adjacent  to  the  improvements,  for  the  ne- 
cessary expenses ;  that  the  property  hold- 
ers are  not  parties  to  the  contracts ;  that 
the  city  must  levy  and  collect  the  assess- 
ments ;  that  the  contractor  has  no  claim 
upon  tJie  property  or  the  property  holders, 
but  must  look  alone  to  the  city ;  that  the 
clause  in  the  ordinance  as  to  how  the  im- 
provements shall  be  paid  for,  is  only  a  de- 
signation of  the  sources  upon  which  the 
city  relies  for  payment     Ih.  282. 
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21., In  this  case,  the  city  having  dis- 
charged the  assessments,  by  receiving  in 
payment  thereof  outstanding  warrants,  she 
is  primarily  liable  to  plaintiff  as  for  mon- 
eys received  to  his  use,  even  on  the  theory 
that  she  acted  simply  as  the  agent  of  the 
plaintiff  in  collecting  the  assessments.  Ih 
283. 

22.  The  charter  of  1851  of  the  city  of 
San  Francisco  vested  the  legislative  power 
of  the  city  in  a  common  council,  consist- 
ing of  a  board  of  aldermen  and  a  board  of 
assistant  aldermen,  each  composed  of 
eight  members,  and  provided  that  no  or- 
dinance or  resolution  should  be  passed 
unless  by  a  majority  of  all  the  members 
elected  to  each  board.  On  the  Hflh  of 
December,  1853,  the  mayor  of  the  city 
approved  of  wh^it  purported  to  be  an  ordi- 
nance passed  by  the  colnmon  council,  pro- 
viding for  the  sale  of  certain  slip  property 
of  the  city.  This  ordinance  is  designated 
in  the  official  book  of  city  ordinances  as  ordi- 
nance number  four  hundred  and  eighty-one. 
At  the  time  the  ordinance  was  presented  to 
the  board  of  assistant  aldermen,  there  was 
a  vacancy  in  the  board,  occasioned  by  res- 
ignation of  one  of  its  members,  so  that 
there  were  but  seven  members  in  office. 
Of  these  seven,  four  members  voted  for 
the  ordinance,  and  three  against  it :  held, 
that  the  ordinance  not  having  received  a 
majority  of  the  entire  board— of  the  con- 
stituent number — was  never  passed,  but 
was  in  fact  rejected.  McOracken  v.  City 
of  San  Francisco,  16  Cal.  618. 

23.  The  alleged  ordinance  number  four 
hundred  and  eighty-one  authorized  and 
required  the  mayor  and  joint  comniittee  on 
land  claims  of  the  city  to  sell  the  property 
specified  at  public  auction,  to  the  highest 
bidder,  at  such  time  and  place  as  they 
might  think  advisable,  after  not  less  than 
ten  days'  advertisement.  The  sale  was 
advertised  for  December  26th,  1858. 
Within  one  hour  previous  to  the  sale,  the 
common  council  passed  an  ordinance,  des- 
ignated in  the  official  book  as  ordinance 
number  four  hundred  and  ninety-three,  ap- 
propriating certain  proceeds  of  the  intend- 
ed sale :  held,  that  this  recognition  of  the 
existence  of  ordinance  number  four  hun- 
dred and  eighty-one,  and  the  appropria- 
tion of  a  portion  of  the  proceeds  of  the 
sale,  did  not  constitute  an  adoption  and 
approval  of  what  had  been  previously 
done,  or  might  be  subsequently  done  ac- 


cording to  the  terms  T>f  that  ordinance,  so 
as  to  give  validity  to  the  sale  which  took 
place.     Ih. 

24.  The  only  authority  the  commoo 
council  possessed  to  sell  city  propert}'  was 
derived  from  the  thirteenth  section  of  arti- 
cle three  of  the  charter,  and  this  secdoD 
provides  for  the  sale  of  the  property  in 
qne  way  only,  to  wit :  by  the  passage  of 
laws,  which  term  is  synonymous  witib  oi^ 
dinances,  when  applied  to  acts  of  mnnki- 
pal  corporations.  The  mode  of  selling  the 
property  having  been  pointed  but  by  the 
charter,  was  restrictive — ^no  other  mode 
could  be  followed.     Ih,  619. 

25.  The  only  way  in  which  the  common 
council  could  give  validity  to  s^  sale,  was 
by  passing  a  law  directing  it.  Ordinanoe 
number  four  hundred  and  ninety-three  does 
not  purport  to  provide  for  any  sale,  but 
simply  assumes  that  an  ordinance  order> 
ing  a  sale  had  already  passed;  but  this 
assumption  could  impart  no  vitality  to  the 
alleged  ordinance  number  four  hundred 
and  eighty-one.  The  common  council 
could  pass  a  law  or  ordinance  only  in  one 
way,  and  that  was  by  voting  for  it.  Ih. 
620. 

26.  The  land  directed  by  the  terms  of 
ordinance  number  four  hundred  and  eighty- 
one  to  be  sold,  was  set  apart  and  dedi- 
cated as  a  public  dock  by  an  ordinanoe 
passed  in  1852,  and  while  this  dedicating 
ordinance  remained  in  force,  ilo  sale  could 
be  legally  had.  In  dedicating  the  land  to 
public  use,  the  common  council  exercised 
powers  purely  of  a  governmental  nature, 
and  not  those  of  a  mere  proper^|r  l|plder. 
It  wa£i  by  legislation  that  the  dedieatioii 
was  made,  and  only  by  legislation  could 
the 'public  fhinchise  be  destroyed.'    Ih. 

27.  The  distinction  taken  between  the 
powers  of  a  municipal  corporation,  when 
acting  in  its  political  and  governmental 
character,  and  when  acting  with  reference 
to  its  private  property,  has  no  applicattoo 
to  the  questions  involved  in  the  case  at 
bar.  Its  powers,  whether  regarded  as  po- 
litical or  governmental,  or  those  of  a  mere 
private  corporation,  could  be  exercised 
only  in  conformity  with  the  provisions  of 
the  charter.  The  legislature  could  im- 
pose such  restrictions  as  itthonght  proper, 
and  it  saw  fit  to  roquire  tlie  formalties  of 
legislation  for  the  disposition  of  the  city 
property,  as  it  did  for  the  imposition  of 
taxes,  the  regulation  of  the  fire  depart* 
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ment^  and  matters  connected  with  the  gen* 
end  welfare  of  the  city.     IK  621. 

28*  HoUand  v.  The  City  of  San  I^an- 
eiscOy  7  Cal.  361,  distinguishable  from  this 
case  in  this :  that  there,  the  fact  that  the 
property  had  been  previously  dedicated  to 
public  use  as  a  public  dock  waa  not  pre- 
sented ;  but  that  case  is  not  law,  and  is 
overruled,  so  far  as  it  holds  that  ordinance 
number  four  hundred  and  ninety-three 
recognized  and  adopted  ordinance  number 
four  hundred  and  eighty-one,  so  as  to  ren- 
der the  subsequent  sale  valid  and  binding 
upon  all  parties.     lb, 

29.  Admitting*  that  ordinance  number 
four  hundred  and  ninty-three  did  adopt 
and  pass  number  four  hundred  and  eighty- 
one,  it  did  so  only  within  one  hour  pre- 
vious to  the  sale.  But  this  ordinance  di- 
rects the  sale  upon  ten  days'  previous  ad- 
vertisement The  authority  to  sell  upon 
ten  days' jQotice  was  not  therefore  pursued, 
and  the  sale  without  such  notice  was  void. 
IL  622. 

30.  A  ratification  is  equivalent  to  a 
previous  authority.  It  operates  upon  the 
act  ratified  in  the  same  manner  as  though 
the  authority  had  been  originally  given ; 
and  where  the  authority  can  originally  be 
conferred  only  in  a  particular  form  or 
mode,  the  ratification  must  follow  the  same 
form  or  mode.     Ib»  623. 

31.  Where  an  authority  to  do  any  par- 
ticular act  on  the  part  of  a  corporation  can 
only  be  conferred  by  ordinance,  a  ratifi- 
cation of  such  act  can  only  be  by  ordi- 
nance,    lb. 

32.  A  ratification  can  only  be  made 
when  the  principal  possesses  at  the  time 
the  power  to  do  the  act  ratified.  He  must 
be  able,  at  the  time,  to  make  the  contract 
to  which,  by  his  ratification,  he  gives  va- 
lidity. The  ratification  is  the  first  pro- 
ceeding by  which  he  becomes  a  party  to 
the  transaction,  and  he  cannot  acquire  or 
confer  the  rights  resulting  from  that  trans- 
action unless  in  a  position  to  enter  directly 
upon  a  similar  transaction  himself.  lo. 
624 

33.  Ordinance  number  ^we  hundred  and 
five  of  the  city  of  San  Francisco,  passed 
January  10th,  1854,  by  which  the  mayor 
and  land  committee  were  authorized  to 
pay  out  of  moneys  in  their  hands,  arising 
from  the  sale  ordered  by  ordinance  num- 
ber four  hundred  and  eighty-one,  the  sala- 
ries of  the  members  and  officers  of  the 


polled  for  the  months  of  November  and 
December  of  the  pre'vious  year,  does  not 
ratify  ordinance  number  four  hundred  and 
eighty-one,  because  appropriating  the  pro- 
ceeds of  the  sale.  It  assumes  that  ordi- 
nance number  four  hundred  and  eighty- 
one  was  valid,  and  there  is  nothing  in  the 
appropriation  from  which  an  intention  to 
ratify  can  be  implied.  If  the  intention  to 
ratify  under  some  circumstances  could  be 
thus  implied,  the  implication  would  be  of 
no  avail  in  the  present  case,  as  the  com- 
mon council  were  at  the  time  laboring 
under  the  mistaken  impression  that  ordi- 
nance number  four  hundred  and  eighty- 
one  had  become  law.  Ratification,  to  be 
effective,  must  be  made  with  full  knowl- 
edge of  all  the  facts  relating  to  the  act 
ratified.  To  entitle  any  proceedings  of  the 
common  council  to  the  slightest  considera- 
tion as  evidence  of  ratification,  it  must  be 
shown  that  those  proceedings  were  taken* 
with  full  knowledge  that  the  ordinance  had 
never  passed,  and  that  the  sale  thereunder 
was  an  absolute  nullity.     lb.  625. 

34.  Inasmuch  as  by  article  six,  section 
six,  of  the  charter  of  San  Francisco  of 
1851,  the  common  council  could  authorize 
a  sale  of  city  property  at  public  auction 
only,  ratification  of  a  previous  sale  is  im- 
possible. The  object  of  the  ratification  is 
to  vest  in  the  previous  purchaser  the  title ; 
but  at  public  auction  there  would  be  no 
certainty  of  this,  for  at  the  auction  every 
one  would  be  at  liberty  to  bid,  and  the 
property  would  fall  to  the  highest  bidder* 
lb.  626. 

35.  The  city  of  San  Francisco  is  not 
estopped  from  denying  the  sale  made  un- 
der ordinance  number  four  hundred  and 
eighty-one,  and  asserting  title  to  the  prop- 
erty sold.  The  matters  relied  upon  by 
way  of  estoppel,  with  the  exception  of 
ordinance  number  four  hundred  and  ninety- 
three,  occurred  afler  the  sale,  and  could 
not  have  influenced  the  plaintiff  in  his 
purchase.  Ordinance  number  four  hun- 
dred and  ninety-three,  directing  an  appro- 
priation of  a  portion  of  the  anticipated 
proceeds,  was  passed  within  one  hour  of 
the  sale,  and  it  nowhere  appears  that  the 
same  was  ever  brought  to  the  notice  of 
the  plaintiff.  Nor  does  it  appear. that 
there  was  any  fraud  or  intention  to  de- 
ceive on  the  part  of  the  cpmmon  council 
They  acted,  in  passing  ordinance  number 
four  hundred  and  ninety-three,  and  in  the 
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subsequent  use  of  the.  proceeds,  upon  the 
impression  that  a  valid  ordinance  author- 
izing the  sale  had  been  passed.  '  Ih.  627.f 

36.  The  sale  of  December  26th,  1853, 
under  ordinance  number  four  hundred  and 
eighty-one,  being  void,  n^  i title  passed  to 
the  purchasers  at  that  sale.  The  title  to 
the  property  still  exists  in  the  city,  except 
where  d^eds  have  since  been  taken  under 
the  acts  of  1858  or  1860.  The  property 
remaining  can  at  any  time  be  taken  pos- 
session or  be  disposed  of  by  the  city  in  the 
same  manner  as  any  other  property  be- 
longing to  her,  except  where  her  right  to 
assert  her  title* has  been  barred  by  the 
statute  of  limitations;  and  that  statute 
does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city, 
and  sue  for  the  recovery  of  the  purchase 
money.     Ih.  632. 

See  Municipal  Corporation. 
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I.  In  general. 

II.  Of  veesels. 


I.  In  General. 

1.  Laying  off  the  premises  into  town 
lots,  selling  the  same,  and  exercising  other 
acts  of  ownership  over  them,  does  not 
operate  as  an  abandonment,  but  taken  in 
connection  with  previous  acts  of  ownership, 
would  rather  seem  to  strengthen  the 
plaintiff's  possession.  Plume  v.  Seward, 
4  Cal,  97. 

2.  Possession  is  prima  facie  evidence  of 
ownership.  Goodwin  y  Garr^  8  Cal.  616; 
KiUey  v.  ScanneUy  12  Cal.  75. 

3.  Where  A,  the  owner  of  property, 
represents  that  certain  property  in  his 
possession  belongs  to  B,  and  that  repre- 
sentation coming  to  the  ears  of  C,  a  creditor 
of  B,  who  sues  out  an  attachment  against 
B,  and  seizes  the  property :  held  that  A 
is  esfopped  from  setting  up  claim  to  the 
property.  Mitchell  v.  Reed,  9  Cal.  205  ; 
Mc  Gee  v.  Stone,  9  Cal,  606. 

4.  To  overcome  the  prima  fade  owner- 
ship of  property  in  the  debtor,  the  receipt* 


or  must  prove  two  things :  first,  that  he 
claimed  the  property ;  second,  that  it  was 
in  fact  his  own.  Eleven  v.  Freer,  10  GaL 
177. 

5.  The  whole  course  of  legislaition  and 
judicial  decisions  in  this  State,  since  its 
organization;  h&s  recognized  a  qualified 
ownership  of  the  mines  in  private  indi- 
viduals. State  of  California  v.  Momre,  12 
CaL  70. 

6.  The  ownership   of   goods    is    not 
changed  when  the  claim  to  such  ownerslnp 
is  based  on  a  fraudulent  contract.     JBuder  < 
V.  CoUin$,  12  Cal.  461. 

7.  Defendant  killed  deceased  while  he 
was  in  the  act  of  injuring  a  mining  claim. 
On  the  trial,  defendant  offered  to  show 
that  he  was  the  owner,  and  in  the  lawfvrl 
possession  of  said  claim  at  the  time  of  the 
killing.  The  court  refused  testimony  on 
this  point:  held,  that  defendant  had  a 
right  to  prove  his  ownership  of  the  daim, 
for  the  purpose  of  showing  his  mental 
condition,  the  motive  which  prompted  his 
action,  and  determining  the  character  of 
the  offense ;  that  the  ownership  was  part 
of  the  res  gestae,  and  should  have  been  ad- 
mitted, subject  to  instructions  of  the  court 
as  to  its  legal  effect,  though  when  admitted, 
it  may  not  have  amounted  to  a  justificatioiL 
People  V.  CoeteUo,  15  CaL  353. 


n.  Of  Vessels. 

8.  Under  proceedings  in  admiralty  in 
reih,  the  interest  of  one  part  owner  cannot 
be  sold  to  satisfy  a  demand  due  from  the 
vessel  itself.     Loring  v.  lUsley,  1  CaL  29. 

9.  The  voluntary  transfer  of  a  minority 
interest  in  a  ship  does  not  confer  upon  the 
purchaser  any  more  extensive  control  than 
the  vendor  himself  enjoyed ;  nor  can  a 
forced  sale  under  execution  have  a  greater 
effect.     Jb.  31. 

10.  The  register  of  a  vessel  is  admis- 
sible in  evidence  for  the  purpose  of  prov- 
ing who  are  the  owners  of  a  vesseL  Brooh 
V.  Mintum,  1  Cal.  482. 

11.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent,  may,  al- 
though he  is  not  mentioned  in  the  charter 
party,  be  shown  by  extrinsic  evidence  to 
be  the  principal  in  the  contract,  and  wiB 
be  allowed  to  avail  himself  of  its  provis- 
ions,   Ibn 
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12.  Where  the  master  of  a  vessel  was 
in  possession,  and  the  record  <}id  not  dis- 
close any  other  owner,  the  admissions  of 
the  master  were  admissible  in  evidence, 
with  the  same  effect  as  if  the  suit  had 
keen  against  the  master  himself.  Bailey 
V.  SUcaner  New  World,  2  Cal.  273. 

13.  The  rule  of  law,  that  possession  of 
personal  property  is  prima  facie  evidence 
of  ownership,  is  uniform  in  its  application. 
The  question  of  the  ownership  of  a  vessel 
forms  no  exception  to  the  rule.     lb. 

14.  The  complaint  showed  that  the 
vessel  was  in  1855  the  property  of  the 
plaintiffs ;  that  they  appeared  and  defended 
the  action  against  the  vessel  as  owners, 
and  there  is  nothing  in  the  record  to  raise 
a  presumption  that  they  are  not  now  the 
owners' of  k,and  a  judgment  against  them 
will  be  satisfied  out  of  the  vessel.  Rtissell 
V.  Conwcofy  11  Cal.  101. 

See  Ejectment  IV.    Possession. 


PARENT  AND  CHILD. 

1.  In  marriages  null  in  law,  the  issue 
are  the  inheritors  of  the  father's  name  and 
his  heirs  apparent,  and  entitled  to  look  to 
and  demand  from  him  his  care,  mainten- 
ance  and  protection,  and  he  has  the  same 
right  to  their  custody,  control  and  obedi- 
ence, as  if  the  issue  of  a  valid  marriage. 
Graham  v.  Bennett,  2  Cal.  506. 

2.  The  words  of  an  acknowledgment  of 
the  paternity  of  an  illigitimate  child,  for 
the  purpose  of  making  it  an  heir  must  be 
elear,  and  exclude  all  except  one  inter- 
pretation.    Etiate  of  Sandford,  4  Cal.  12. 

3.  Where  the  plaintiff*  was  the  step- 
mother of  the  defendants  by  whom  she 
was  supported,  a«d  for  ^hom  she  per- 
formed domestic  services,  for  the  value  of 
which  she  sued  the  defendants :  held,  that 
as  she  stood  in  "  loco  parentis**  to  defend- 
ants, the  law  does  not  imply  any  contract 
to  pay  for  such  services.  Murdock  v. 
Murdoch,  7  Cal.  513. 

4*  When  the  father  promises  his  infant 
child  a  certain  reward  for  doing  that 
which  he  was  already  bound  to  perform, 
the  agreement  has  no  consideration  where- 
on to  rest.     Sfwartz  v.  Haasleti,  8  Cal.  123. 


5.  The  principle  upon  which  the  infant 
is  allowed  to  collect  his  wages,  is  that  of 
agency.  .The  infant  can  be  his  father's 
agent,  and  whether  he  is  so  or  not  is  a 
question  of  fact,  like  any  other  question 
of  agency,  wliich  may  be  proven  by  either 
direct  or  circumstancial  testimony.  Ih.  124. 

6.  Where  a  parent  executes  to  his  in- 
fant son  a  conveyance  of  property,  in  con- 
sideration of  services  performed,  it  must 
be  considered  as  a  voluntary  conveyance, 
without  legal  consideration,  as  he  is  not 
legally  bound  to  pay  for  his  son's  services. 
Ih.  125. 

7.  It  is  the  duty  of  the  parent  to  supply 
his  child  with  necessaries,  and  he  is  liable 
to  others  who  furnish  them,  under  certain 
circumstances ;  and  the  duty  of  the  parent 
to  feed,  clothe  and  educate  the  child,  must 
be  commensurate  with  the  power  to  con- 
trol and  govern.  Ih. 

8.  Where  A,  by  a  joint  deed  grants  to 
his  son  and  B  certain  premises,  for  which 
B  pays  a  valuable  consideration,  and  the 
son  pays  nothing,  and  the  fact  of  this  want 
of  consideration  on  the  part  of  the  son  is 
known  to  B.  the  fraud  in  part  of  the  con- 
veyance makes  it  wholly  void  as  against 
the  creditors  of  A,  at  the  date  of  the  deed. 
Ih.  128. 

9.  A  posthumous  child,  for  whom  no 
provision  is  made  in  the  will  of  the  father, 
is  entitled  to  one-half  of  the  separate  and 
common  property,  where  no  express  inten- 
tion of  the  testator  to  the  contrary  appears* 
Estate  of  Buchanan,  8  Cal.  509. 

10.  Mere  hearsay  evidence  of  the  wife 
having  given  birth  to  a  child,  more  than  a 
year  af^er  the  separation,  and  connecting 
therewith  the  name  of  a,  third  person  as 
its  reputed  father,  raises  no  presumption  of 
access  by  the  husband.  Wells  v.  StoxU,  9 
Cal.  498. 

11.  A  child  bom  in  lawful  wedlock  is 
presumed  to  be  the  child  of  the  husband. 
The  marriage  is  an  acknowledgment  by 
the  husband  that  the  child  is  his ;  but  to 
be  effective  there  must  be  knowledge  at 
the  tin^e  of  the  fact  admitted.  Hence, 
when  a  man  marries  a  woman  with  child, 
the  law  presumes  the  child  is  his.  This 
presumption  is  based  upon  the  assumed 
fact  that  he  knew,  at  the  time  of  his  mar- 
riage, the  situation  of  the  woman.  Baker 
V.  Baker,  13  Cal.  99. 

12.  A  woman  to  be  marriageable  must, 
at  the  time,  be  able  to  bear  children  to  her 
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husband,  and  a  representation  to  this  effect 
is  implied  in  the  very  nature  of  the  con- 
tract A  woman  who  has  been  pregnant 
over  four  months  by  a  stranger,  is  not 
at  the  time  in  a  condition  to  bear  children 
to  her  husband,  and  the  representation 
otherwise  was  false  and  fraudulent.  Ih,  103. 

13.  A  wife,  divorced  from  her  husband 
for  extreme  cruelty  on  his  part,  is  entitled 
to  the  custody  of  their  female  child  of 
tender  years,  the  wife  being  blameless. 
The  father  has  a  right  to  see  the  child  at 
all  convenient  times.  WandY.  Wand,  14 
Cal.  517. 

14.  Where  a  son  conveys  real  estate  to 
his  father — the  only  consideration  being  a 
verbal  agreement  by  the  father  to  make  a 
will,  and  devise  to  the  son  certain  proper- 
ty, and  the  father  dies  without  having 
complied  with  the  agreement,  the  agree- 
ment is  void — the  conveyance  is  executed 
without  consideration,  express  or  implied, 
and  a  trust  results  in  favor  of  plaintiff  by 
implication  of  law,  and  he  may  set  aside 
the  conveyance  and  recover  the  property — 
it  being  shown  that  the  transaction  was  not 
a  gifl.    Rtt89  V.  MeUmj  16  Cal.  355. 

15.  If,  in  such  case,  the  conveyance  did 
not  express  the  consideration  for  which  it 
was  given,  but  acknowledged  the  payment 
of  a  nominal  consideration  in  money,  parol 
evidence  would  be  inadmissible  to  establish 
the  trust  in  favor  of  the  son.  Ih,  356. 

.  16.  The  doctrine  of  resulting  uses  and 
trusts,  is  founded  upon  mere  implication  of 
law,  and,  generally,  this  implication  cannot 
be  indulged  in  favor  of  the  grantor,  where 
it  is  inconsistent  with  the  presumptions 
arising  from  the  deed.  Unless  there  be 
evidence  of  fraud  or  mistake,  the  recitals 
in  a  deed  are  conclusive  upon  the  grantee, 
and  no  resulting  trust  can  be  raised  in  his 
favor  in  opposition  to  the  express  terms  of 
the  conveyance.     Ih, 

17.  No  implication  of  trust  arises  upon 
a  purchase  of  property  by  a  parent  in  the 
name  of  his  child ;  as  is  the  case  when 
the  purchase  money  is  paid  by  one  person, 
and  the  conveyance  taken  in  the  name  of 
a  stranger.  Prima  facie,  such  purchase  is 
regarded  as  an  advancement  Ih,  357. 


PAROL  CONTRACT. 
See  Contract  IL 


PAROL  EVIDENCE. 
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PARTIES. 

I.  In  genwal. 
II.  In  a  Foreclosnre  Suit. 
III.  As  Husband  and  Wife. 
IV.  As  WitneBses. 


I.   In   GENERAL. 

1.  All  persons  materially  interested  jn 
the  subject  matter  of  the  suit  ought  to  be 
made  parties,  and  sometimes  it  is  limited 
to  those  who  are  interested  in  the  object  of 
the  suit ;  but  courts  will  not  suffer  this  role 
to  be  so  applied  as  to  defeat  the  very  pur- 
poses of  justice  if  they  can  dispose  of  the 
merits  of  the  case  before  them  without 
prejudice  to  the  rights  or  interests  of  other 
persons  who  are  not  parties,  or  if  thecif^ 
cumstances  of  the  case  render  the  appli- 
cation of  the  rule  impracticable.  Von 
Schmidt  V.  Huntington^  1  Cal.  66. 

2.  This  rule  will  not  apply  when  the 
persons  interested  are  so  numerous  that  it 
would  be  impracticable  fo  join  them  with- 
out interminable  delays,  and  where  the 
parties  form  a  voluntary  association  for 
public  or  private  purposes,  it  would  be  ex- 
ceedingly inconvenient  to  join  all  in  the 
proceeding,  and  for  such  like  reasons.   /&. 

8.  Where  the  bill  seeks  a  dissolution  of 
a  company,  all  the  members  need  not  be 
made  parties  when  it  will  cause  manifest 
inconvenience  and  oppressive  delays  in  the 
action.    Ih,  67. 

4.  The  position  of  a  priest  who  appears 
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to  have  charge  of  church  property,  coupled 
with  an  interest^  seems  to  be  nearly  analo- 
gous to  that  of  a  sole  corporation  in  £ng- 
land,  and  has  power  to  sue  as  an  insepa- 
rable incident  to  sQch  corporation.  San- 
HUan  Y.' Moses,  1  Cal.  94. 

5.  The  objection  to  a  defect  of  parties 
should  be  taken  by  demurrer,  or  it  must 
be  deemed  to  have  been  waived  and  could 
not  then  be  raised  at  the  trial.    B&we  v. 

'  CfhantBer,  1  Cal.  175 ;  Sampson  v.  Skaef- 
fer,  3  Cal.  202 ;   Warner  v.  W%h<m,  4  Cal. 

318;  Beard  v.  Knox^  5  Cal.  257;  Jacks 

V.  Cooke,  6  Cal.  164;  (Mver  v.  Wahh,  6 

Cal.  456 ;  Tissot  v.  Throckmorton;  6  Cal. 

478 ;  McKune  v.  Mc  Garvey,  6  Cal.  498 ; 

Andrews  v.  Mokdumne  Hill  Co,,  7  Cal. 

884;    Alvarez  v.  Brannan,  7  Cal.  510; 

Ihtnn  V.  Tozer,   10   CaL   170.    MoU  v. 

Smith,  16  Cal.  557. 

6.  One  copartner  cannot  sue  another 
unless  by  bill  for  a  dissolution,  praying  for 
ail  account^  RusseU  v.  Fxyrd,  2  Cal.  87  ; 
Buckley  v.  Carlisle,  2  Cal.  420 ;  Stone  v. 
I'ouse,  S  Cal.  292;  Nugent  v.  Locke,  4 
Cal.  820;  Banistead  v.  Bmpire  Mining 
Co.,  5  CaL  269. 

7.  When  part  of  the  defendants  are  not 
served  with  process,  the  plaintiff  may  pro- 
cdU  against  those  served.  Ingraham 
T.  Oildermeester,  2  Cal.  89. 

6.  In  an  action  against  partners,  judg- 
ment can  only  be  taken  against  those 
served  with  process.     lb, 

9.  When  new  parties  in  interest  in  a 
case  become  known  to  the  plaintiff,  it  adds 
strength  to  his  right  of  a  new  action  after 
judgment  had.  Truebody  v.  Jacohson,  2 
Cal.  288. 

10.  A  contract  not  to  sue,  made  only  to 
a  portion  of  joint  debtors,  does  not  release 
any  of  them.  Matthey  v.  Galley,  4  Cal.  63. 

11.  In  ejectment,  one  or  more  defend- 
ants'may  be  sued  and  they  may  answer 
separately  or  demand  separate  verdicts, 
and  if  they  do  not  do  so,  they  will  be  con- 
cluded by  the  general  verdict.  Winans  v. 
Christy,  4  Cal.  80 ;  EUis  v.  Jeans,  7  Cal. 
417. 

12.  In  an  action  upon  a  bond  or  written 
undertaking  there  can  be  no  constructive 
parties  jointly  liable  with  the  proper  oblig- 
ors.    Lindsay  v.  Flint,  4  Cal.  88. 

18.  An  attorney  in  fact,  described  as 
such  in  the  instrument,  does  not  hold  the 
character  of  trustee,  and  is  not  a  necessary 
party  to  a  suit  to  represent  the  interest  of 


his  principal.    FoweU  v.  Ross,  4  Cal.  198. 

14.  A,  having  an  award  in  his  favor 
against  a  city,  and  a  suit  pending  to  en- 
force the  same,  and  the  council  made  an 
appropriation  for  the  payment  of  the 
award,  it  was  held  that  A  cannot  be  com^ 
pelled  to  litigate  his  right  whh  B,  who 
stood  by,  without  notice  of  his  claim.  WiU 
son  V.  Heslep,  4  Cal.  303. 

15.  A  party  ought  not  to  be  allowed  the 
benefit  of  any  proceeding  unless  he  as- 
sumes the  responsibility  t>f  it.     Douglass . 
V.  Pacific  Mail  S.  S,  Co.,  4  Cal.  305. 

16.  An  assignment  of  a  oontract  as  se- 
curity for  a  debt,  and  also  in  consideration 
of  a  covenant  not  to  sue  upon  the  debt, 
entitles  the  assignee  to  sue  on  t)ie  contract 
in  his  own  name.  Warner  v.  Wilson,  4 
Cal.  318. 

17.  Any  creditor  of  an  insolvent  debtor 
has  the  right  to  be  made  a  party  for  the 
purpose  of  opposing  the  discharge,  or  ob- 
taining his  proportion  of  the  assets,  whether 
he  be  named  in  the  assignment  or  not. 
Lambert  v.  Slade,  4  Cal.  337. 

18.  When  one  of  two  innocent  parties 
must  su£Per,  it  must  be  he  who  trusted 
most,  or  he  whose  misplaced  confidence 
enabled  the  wrong  to  be  committed.  Ruiz 
V.  Norton,  4  Cal.  858. 

19.  Actions  for  the  diversion  of  the  wa- 
ters of  ditches  are  in  the  nature  of  actions 
for  the  abatement  of  nuisance^,  and  may 
be  maintained  by  tenants  in  common  in  a 
joint  action.  £>e  Johnson  v.  Selpuibedoy  5 
Cal.  151 ;  Parke  v.  Kilham,  8  Cal.  79. 

20.  If  a  judgment  entered  be  irregular 
as  embracing  more  parties  than  the  testi- 
mony justifies,  the  proper  practice  is  to 
move  to  correct  the  judgment  in  the  court 
below.    MulHken  v.  B^  5  CaL  247. 

21.  The  code  authorizes  the  court  to 
make  an  order  directing  a  party  to  produce 
books  and  papers  in  courts.  Bamstead  v. 
Empire  Mining  Co.,  5  Cal.  800. 

22.  The  plaintifi"  filed  her  bill  to  remove 
a  cloud  upon  her  title  to  land,  created  by 
her  husband's  deed  to  one  of  the  defend- 
ants ;  and  she  joined  in  the  bill  three  other 
defendants,  one  of  whom  had  bought  a 
portion  of  the  land  from  the  plaintiff  and 
her  husband,  and  two  of  whom  held  a 
mortgage  upon  the  property,  executed  by 
them :  held,  that  the  latter  were  unneces- 
sary parties,  as  the  grantee  in  the  deed 
and  those  claiming  under  him  were  the 
only  parties  necessary  to  the  complete  ad* 
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judication  of  the  case.  P9raUa  v,  Sinufn, 
5  Cal.  313. 

23.  H.  purchased  goods  of  P.  &  M., 
which  were  consigned  to  P.,  an  agent  It. 
failed  to  paj  for  the  goods  upon  deliyerj, 
and  P.  sued  to  recover  the  purchase  money: 
held,  that  P:  had  no  right  of  action  in  his 
own  name.  Phillips  v.  Henshaw,  5  Cal. 
510. 

24  It  is  the  dutj  of  a  court  of  equity 
where  k\\  the  parties  to  a  controversy  are 
before  it,  to  adjust  the  rights  of  all,  and 
leave  nothing  open  for  further  litigation  if 
it  can  be  helped.  Ord  v.  McKee,  5  Cal.  516. 

25.  To  enable  the  assignee  of  a  judg- 
ment to  sue  on  the  appeal  bond  filed  in  the 
cause,  he  must  have  an  assignment  of  the 
bond.     Afoses  v.  TTiome,  6  Cal.  88. 

26.  Counties  are  quasi  corporations,* 
and  can  sue  and  be  sued,  according  to  the 
act  of  May  11th,  1854.  Price  v.  Sacra- 
mento  Cotmty,  6  Cal.  255;  7\iolumne 
County  V.  Stanidaus  County^  6  Cal.  442  ; 
Oilman  v.  Contra  Costa  CoujUy,  6  Cal. 
677  ;  8  Cal.  57 ;  Placer  County  v.  Astin, 
8  CaL  305. 

27.  In  the  absence  of  any  statute  to 
that  effect,  the  State  cannot  be  sued,  and 
the  judgment  against  her  is  erroneous. 
People  V.  Talmage,  6  Cal.  258. 

28.  Where  plaintiff  proceeds  on  pro- 
ceedings supplementary  to  execution,  to 
obtain  an  6rder  to  apply  a  judgment  in 
&vor  of  the  defendant  against  A  to  the 
judgment  of  plaintiff,  it  seems  that  it  is 
not  necessary  to  make  A  a  party  to  the 
proceeding.  Adorns  v.  Bachett,  7  C&\.  203. 

29.  Where  an  account  is  verbally  as- 
signed to  a  creditor,  with  the  understand- 
ing that,  in  case  he  collects  it,  he  will 
credit  his  claim  with  a  portion  thereof,  and 
return  the  balance  to  the  assignor,  but  if 
nothing  is  received,  no  sum  is  to  be  cred- 
ited, the  assignment  is  void,  and  the  as- 
signee cannot  sue  thereon  in  his  own  name. 
Jiitf^  V.  Stevenson,  7  Cal.  889. 

30.  Where  two  defendants  are  jointly 
sued  and  service  had  on  both,  the  clerk  of 
the  court  had  no  authority  to  enter  judg- 
ment by  default  against  one,  and  his  act  in 
so  doing  is  without  color  of  law,  and  void, 
and  may  be  disregarded  or  set  aside. 
Steams  v.  Aymrre,  7  Cal.  449. 


•The  opinion  In  Omtacltr  ▼.  Bordem,  5  CaL  ttO«  liM  be- 
come abrogated  by  the  act  of  Mi^  1 1th,  18M,  statutes,  p- 
IM,  enabling  a  coanty  to  aae  or  be  sued,  which  act  has  re- 
ceived Judicial  construction  In  Price  r.  Sacramenio  Coun- 
ty, S  Cal.  359,  and  other  caiea. 


31.  A  pluntiff  being  the  real  party  in 
interest,  has  a  right  to  sue  upcm  the  bond, 
though  made  payable  to  the  people  of  the 
State.  Taqfe  v.  Rosenthaly  7  CaL  518 ; 
Baker  v.  Bartol,  7  Cal.  554. 

32.  All  the  parties  in  interest  should 
join  in  an  action  of  trover,  and  a  failure 
to  join   may  be  pleaded  in  abatement. 
WhUney  v.  Stark,  8  Cal.  5ia 

33.  Where  a  plaintiff  in  an  action  to 
foreclose  a  mortgage  against  a  party  who 
has  died  since  the  service  of  the  summons 
and  before  judgment,  asks  for  a  decree  of 
sale  of  the  inortgaged  premises,  and  if  the 
same  is  not  sufficient  to  dischai^  the  debt, 
then  for  a  judgment  over  against  the 
estate,  the  administrator  is  a  necessary 
party  to  the  suit  Bdtoc  v.  RogerSy  9  CaL 
125. 

34.  An  agreement  to  pay  a  certain  som 
of  money  to  a  defendant,  if  he  would  with- 
draw his  defense  to  a  suit,  is  assignable, 
and  such  assignment  gives  a  right  of  action 
in  the  name  of  the  assignee!  Chray  v. 
Garrison,  9  Cal.  328. 

35.  Where  there  is  no  final  settlement 
of  the  partnership  accounts,  and  no  bal- 
ance struck,  and  no  express  promise  on 
the  part  of  the  individual  members  to  pay 
their  ascertained  portion  of  this  amoani^ 
no  miction  can  be  maintained  therefor  in 
assumpsit,  nor  can  the  claim  be  assigned 
so  that  the  assignee  may  sue.  BuUard  v. 
Kinney,  10  CaL  63. 

3^  The  failure  of  the  defendant  to  i^ 
pear  when  the  cause  was  called,  author- 
ized the  trial  by  the  court  without  the  in- 
tervention of  a  jury.  Waltham  v.  Cartom, 
10  Cal.  180 ;  DoU  v.  FeOer,  16  CaL  433. 

37.  Our  code,  for  convenience,  has  given 
the  right  to  sue  on  a  bond  to  the  party 
beneficially  entitled  to  the  fruits  of  the 
action.  Summers  v.  Farish,  10  CaL  351 ; 
Prader  v.  PurkeU,  13  Cal.  591. 

38.  An  adminbtrator  is  a  proper  party 
to  a  foreclosure  suit  Cart  v.  Galdiffdl, 
10  Cal.  285. 

39.  Under  the  old  common  law  practice, 
the  action  could  only  be  maintained  in  the 
name  of  the  assignor  for  the  benefit  of  the 
assignee,  but  under  our  system  it  may  be 
brought  in  the  name  of  the  assignee  as  the 
party  beneficially  interested.  Wheadey  v. 
Str(^,  12  Cal.  98. 

40.  In  a  bill  to  enjoin  the  issuance  of 
bonds  of  the  city  and  county  of  San  Fran- 
cisco by  the  fund  commissioners  created 
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by  the  act  of  April  20,  1858,  for  the 
claiins  approyed  bj  the  board  of  examin- 
ers, it  is  necessary  that  some  of  the  per- 
sons to  whom  the  bonds  are  to  be,  issued, 
should  be  'made  parties  to  the  action. 
Buichiruon  v.  Burr^  12  Cal.  103 :  Pat- 
terson  v.  Superviwrt^  of  Tuba  Ccuntyj  12 
Cal.  106. 

41.  Where  two  persons  are  employed 
by  the  claimants  of  a  tract  of  land  under 
a  Mexican  grant,  as  agents  to  procure  the 
cofofirmation  of  the  grant  in  the  United 
States  courts,  and  services  are  thus  re/i- 
dered  and  expenses  incurred  by  the  agent: 
held,  that  such  service  and  expense  are 
individual  in  their  character  and  not  jonit^ 
and  that  separate  actions  may  b6  main- 
tained by  such  agents  for  their  expenses 
thus  incurred*  Conner  v.  Hutchinson^  12 
Oal,  127. 

42.  An  action  brought  by  an  agent  in 
his  own  name  for  a  trespass  in  taking  and 
converting  odin  from  the  possession  of  the 
agent,  in  which  action  the  jury  found  that 
the  coin  belonged  to  the  principal,  and 
gave  only  nominal  damages,  is  no  bar  to 
hn  action  by  the  principal  for  such  coin. 
Pico  V.  Webster,  12  Cal.  141. 

43.  An  alien  friend  may  sue  an  Ameri- 
can in  the  consular  courts  of  China,  estab- 
lished there  under  the  treaty  of  1844. 
Forbes  v.  ScanneU,  13  Cal.  283. 

44.  It  does  not  lie  in  the  mouth  of  the 
plaintiff  below  to  say  defendants,  whom  he 
has  called  in,  and  who  are  directly  affect- 
ed by  the  judgment,  are  not  parties  to  it, 
and  have  no  right  of  appeal.  Jones  v. 
Tkonipsan,  12  Cal.  276. 

45.  If  the  sheriff  levies  upon  the  prop- 
erty of  a  person  not  a  party  to  the  execu- 
tion, he  is  responsible  in  an  action  at  law. 
MarkUy^  v.  Rand,  12  Cal.  276. 

46.  Where  three  persons  are  sued  on  a 
*  promissory  note  given  by  one  of  the  par- 
ties in  the  name  of  all  as  partners,  and 
the  evidence  fails  to  show  the  partnership 
or  the  authority  of  the  party  making  the 
note  to  bind  all,  and  one  of  the  parties  is 
nonsuited  and  judgment  taken  against  the 
tf)ther  two :  held,  that  there  was  no  error 
in  such  judgment  Stoddart  v.  Van 
2^,  12  Cal.  438. 

47.  The  interest  which  entitles  a  per- 
son to  intervene  in  an  action  between 
other  parties,  must  be  in  the  matter  in  lit- 
igation, and  of  such  a  direct  and  immedi- 
ate character  that  the  party  intervening 


will  either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment 
Bom  V.    Volcafio   Water  Co.,  13  Cal.  7§. 

48.  Where  the  record  shows  in  general 
terms  the  appearance  of  parties,  the  ap- 
pearance will  be  confined  to  those  parties 
served  with  process.     Chester  v.  MiUery 
13  Cal.  560. 

49.  The  rule  requiring  all  persons  ma- 
terially interested,  to  be  made  parties  to  a 
suit,  is  dispensed  with  when  it  is  impracti- 
cable or  very  inconvenient,  as  in  cases^of 
joint  associations  composed  of  numerous  in- 
dividuals.  Zrorman  v.  BusseU,  14  Cal.  539. 

50.  Plaintiff,  January  10th,  1858,  in  a 
suit  entitled  ^^  C.  t^.  M.  and  others,  compos- 
ing the  Wisconsin  Quartz  Mining  Co.,"  a 
corporation,  attached  a  quartz  mill  and 
ledge  belonging  to  the  corporation.  June 
26th,  1853,  the  complaint  was  amended, 
so  as  to  vtake  the  corporation,  as  such,  the 
party  defendant,  and  judgment  was  ren- 
dered against  the  company,  August  .14th,* 
1858,  the  property  sold,  and  plaintiff  the 
purchaser.  October,  1857,  W.  received 
from  the  corporation  a  chattel  mortgage  on 
this  property,  had  decree  of  foreclosure 
August  9th,  1858,  sale  October  following 
— W.  the  purchaser.  Defendants  here  are 
in  possession,  under  sheriff's  sale  on  the 
decree^  Plaintiff  claims  title  under  judg-  * 
ment  and  sale :  held,  that  he  cannot  re- 
cover ;  that  he  acquired  no  lien  by  his  at- 
tachment, because  the  property  attached 
belonged  to  the  corporation,  which  was  not 
a  party  to  the  suit  until  after  the  levy  and 
return  of  the  writ ;  that  plaintiff's  rights 
attach  only  fnmi  the  date  of  his  judg- 
ment, August  14th,  1858,  and  his  lien  be- 
ing subsequent  to  the  lien  of  W.'s  judg- 
ment, August  9th,  1858,  under  which  de- 
fendants claim,  the  latter  have  the  better 
right    Collins  v.  Montgomery,  16  Cal.  403. 

51.  An  action  upon  a  duty  due  by  an 
auctioneer  to  the  State,  under  a  special 
statute,  not  being  a  prosecution,  but  a  civil 
action  for  the  recovery  of  money  due  the 
State,  is  properly  brought  in  the  name  of 
the  State.  State  v.  Poulterer,  16  Cal.  532. 

52.  Executors  have  the  right  to  insti- 
tute actions  under  the  general  authority 
conferred  upon  them  by  the  statute.  No 
special  authorization  from  the  probate 
court  is  necessary  in  such  cases.  Bal' 
leek  V.  Mixer,  16  Cal.  519. 

See  Defendant,  Interyenor,  Plaint- 
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n.  In  ▲  Foreclosure  Suit. 

53.  A  person  claiming  an  interest  in 
mortgaged  premises,  subsequent  to  the 
mortgage,  is  a  proper  party  to  a  foreclos- 
ure suit ;  but  cannot  be  subjected  to  the 
costs  of  the  foreclosure  beyond  those  oc- 
casioned by  his  own  separate  defense. 
Luntng  v.  Brad^,  10  Cal.  267 ;  Whitney 
T.  Higginsj  10  CaL  552. 

5^.  Subsequent  incumbrancers  are  prop* 
er  parties  to  a  foreclosure  suit ;  and  they 
are  necessary  partiei^  to  a  complete  •acU 
justment  of  all  interest  in  the  property ; 
and  the  chancellor  would  be  justified  in  or- 
dering them  to  be  brought  in  when  not 
made  parties,  and  they  are  not  in  all  cases 
indispensable  parties  to  a  decree  determin- 
ing thie  right  of  the  parties  before  the 
court  as  between  themselves.  Montgome" 
tyy.  TuU,  11  Cal.  815. 

55.  -Subsequent  incumbrancers  are  not 
indispensable  parties  tb  a  foreclosure  suit. 
If  not  made  parties  their  rights  cannot  be 
affected ;  they  are  not  bound  by  the  de- 
cree ;  their  equity  of  ^edemptipn  from  the 
purchaser  continues,  and  this  they  can 
assert  at  any  time  within  the  period 
allowed  by  the  statute  of  limitations. 
Jb. 

56.  Where  a  mortgage  is  given  to  se- 
cure the  separate  debts  of  several  persons 
as  mortgagees,  it  is  a  several  security  and 
may  be  enforced  by  each  creditor,  as  in 
case  of  a  separate  mortgage.  But  where 
other  parties  are  interested  in  the  property, 
the  court  will  require  them  to  be  brought 
in  before  ordering  a  sale  or  foreclosure. 
Where  in  such  case,  bill  avers  the  other 
mortgagees  are  no  longer  interested,  and 
they  are  not  parties,  demurrer  for  defect 
of  parties  does  not  lie.     Tyler  v.  Yreka 

Water  Co.,  14  Cal.  217- 

57.  A  subsequent  purchaser  of  land 
mortgaged  is  a  proper  party  to  a  foreclos- 
ure suit ;  and  if  the  complaint  be  faulty 
in  praying  to  hold  him  as  trustee  of  the 
mortgagor,  on  account  of  fraud  in  the  pur- 
diase,  such  defect  cannot  be  reached  by 
demurrer.  De  Leon  v.  Htgneroy  15  CaL 
495. 

58.  Plaintiff  purchased  certain  property 
under  a  sale  on  a  decree  foreclosing  a 
mortgage  executed  by  one  Fender,  to 
which  decree  all  persons  in  interest  were 
parties,   among    them    defendants    here. 


The  interest  of  defendants  Wemple  and 
Pender  was  foreclosed  in  the  usual  form. 
Plaintiff  seeks  to  enjoin  a  sale  of  premises 
under  a  decree  in  favor  of  Wemple  against 
Pender,  t^  enforce  a  mechanic's  lien. 
Plaintiff  was  not  a  party  to  .the  suit  of 
Wemple  v,  Pender,  and  has  not  yet  got  a 
sheriff's  deed :  held,  that  injunction  does 
not  lie ;  that  plaintiff  is  but  the  purchaser 
of  an  equity,  the  decree  ot  foreclosure  not 
cutting  off  the  rights  of  the  mortgagor, 
Pender;  that  he,  being  entitled  to  poo- 
session  until  the  sheriff's  deed,  and  also 
having  the  equity  of  redemption,  ooold 
dispose  of  this  right,  and  it  might,  under 
our  statute,  be  sold  for  hts  debts ;  and  if 
he  chosd  to  recognise  the  validity  of  Wem- 
ple's  lien,  or  its  enforcement,  or  sale  un- 
der judgment,  plaintiff  cannot  complain — 
his  rights  not  being  affected  by  the  pro- 
ceedings, as  he  was  not  a  party.  Maco- 
vich  V.  Wemple,  16  Cal.  106. 

59.  Plaintiff,  on  obtaining  iiis  sheriff's 
deed,  can  then  institute  the  necessary  pro- 
ceedings to  enforce  his  rights,  and  the  pur- 
chaser at  the  sheriff's  sale  under  Wem- 
ple's  decree  wiU  occupy  no  better  position  * 
than  Wem{de  himself.  But  so  long  as 
Pender  has  any  interest  in  the  property, 
plaintiff  cannot,  in  advance  of  his  own 
title,  or  of  the  extinction  of  Pender^s, 
come  into  equity  to  enjoin  sale.     Bk 

60.  Proceedings  in  the  nature  of  a  suit 
to  foreclose  an  equity  of  redemption,  held 
by  a  subsequent  incumbrancer, .  may  be 
maintained  by  purchaser  under  the  decree, 
where  such  incumbrancer  was  not  made  a 
party  to  the  original  suit  to  enforce  the 
mortgage.  Such  incumbrancer  may  be 
called  upon  to  assert  his  right,  by  virtue  of 
his  lien,  *and*hb  equity  of  redemption,  ex- 
tending to  the  period  provided  by  the  stat- 
ute of  limitations,  be  thus  reduced  to  the 
statutory  period  of  six  months.  Goodemow 
V.  Ewer,  16  CaL  468. 

61.  The  owner  of  the  mortgaged  prem- 
ises, where  no  power  of  sale  is  embraced 
in  the  mortgage,  cannot  under  any  drcum- 
stanoes,  be  cut  off  from  his  estate,  except 
by  sale  in  pursufmce  of  the  decree  of  tbe« 
court  To  give  validity  to  such  decree, 
the  owner  must  be  before  the  court  when 
it  is  rendered.  No  rights  which  he  pos- 
sesses can  otherwise  be  affected,  and  any 
direction  for  their  sale  would  be  unavail- 
ing for  any  purpose.     Ih, 

62.  A  mortgagor,'  who  has  not  disposed 
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of  his  interest,  is  a  necessary  party  to  a 
suit  for  a.  foreclosure  and  sale,  under  our 
law,  eyen  though  no  personal  claim  be  as-i 
serted  against  him.  If  he  has -parted  with 
the  estate,  his  grantee  stands  in  his  shoes, 
and  possesses  the  same  right  to  contest  the 
lien,  and  to  object  to  the  sale.  And  if  the 
grantee  be  not  made  a  party,  the  puiv 
chaser  under  the  decree  acquires  no  title. 

76.  • 

63.  It  is  only  when  the  owner  of  the 
estate — ^whether  such  owner  be  the  mort- 
gagor or  his  grantee — ^has  had  his  day  in 
court,  that  a  valid  decr^  can  pass  for  its 
sale.  Under  such  decree,  the  purchaser 
takes  the  title  which  the  mortgagor  pos- 
sessed, wbutever  it  may  have  been,  at  the 
execution*  of  the  mort^ige.     Ih,  469. 

64.  A  decree  in  a "  foreclosure  suit  for 
the  sale  of  the  premises,  where  the  mort- 
gagor had  transferred  his  estate  in  the 
premises  previous  to  the  institution  of  the 
eruit)  and  his  grantee  was  not  made  a  parly, 
is  void  so  far  as  it  orders  a  siede.  Boggs 
V.  Hargravey  16  Cal.  563. 

65.  A  foreclosure  suit,  under  our  sys- 
tem, is  only  a  proceeding  for  the  legal  de- 
termination of  the  existence  of  the  lien, 
the  ascertainment  of  its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for 
its  satisfaction.  Upon  the  validity  and 
extent  of  that  lien,  the  owner  of  the  es- 
tate, whether  mortgagor  or  his  grantee, 
has  a  right  to  be  heard,  and  no  valid  de- 
cree for  the  sale  of  the  estate  can  pass 
unUl  this  right  has  been  afforded  to  him. 
lb. 

66.  Only  those  who  are  beneficially  in- 
terested in  the  claim  secured  on  the  estate 
mortgaged,  are  necesaary  parties  to  the 
foreclosure  of  a  mortgage.  McDermoU  v. 
Burke,  16  Cal.  589. 

67.  A  mortgagor  cannot  make  a  lease 
which  will  bind  his  mortgagee,  where  the 
lessee,  at  the  time,  ha^actual  or  construct- 
ive notice  of  the  mortgage.     Ih, 

68.  The  interest  of  the  lessee,  in  such 
case,  depends  for  its  duration— except  as 
limited  by  terms  of  the  lease — ^upon  the 
enforcement  of  the  mortgage.  So  long  as 
the  mortgage  r^nains  unenforced,  the 
lease  is  valid  against  the  mortgagor,  and, 
in  this  State,  against  the  mortgagee ;  but 
with  its  enforcement,  the  leasehold  interest 
18  determined,  even  though  the  lessee  be 
not  made  a  party  to  the  foreclosure  suit. 


69.  A  tenant  of  the  mortgagor  is  not 
interested  either  in  the  claim  secured  nor 
in  the  estate  mortgaged — that  is,  in  the 
title  pledged  as  security.  He  has  not  suc- 
ceeded to  such  estate,  or  to  any  portion  of 
it  Pie  does  not  stand  in  the  position  of  a 
purchaser.  The  esfate  remains  in  his 
lessor ;  *he  has  only  a  contingent  right  to 
enjoy  the  premises.  The  right  of  the 
lessor  to  the  possession  ends  with  the  deed 
by  which  the  sale  of  the  premises  is  con- 
summated ;  and  the  tenant's  right  to  pos- 
session depends  upon  that  of  the  lessor,* 
and  goes  with  it ;  and  the  tenant  having 
notice,  actual  or  constructive,  of  the  mort- 
gage, need  not  be  made  party  to  the  fore- 
closure.    Ih.  590. 

70|  Possibly,  a  court  of  equity  would, 
under  some  circumstances,  allow  a  tenant 
for  y^ars  to  redeem  the  premises  sold  on 
foreclosure,  if  he  applied  within  a  reasonar 
ble  period  af^er  becoming  acquainted  with 
the  proceedings.    Ih, 

71.  But  the  tenant  has  no  such  absolute 
right,  from  the  mere  fact  of  his  tenancy, 
as  to  require  him  to  be  a  party  to  the  fore- 
closure, in  order  to  vest  the  legal  title  in 
the  purchaser  under  the  decree.     Ih, 

See   MOKTGAGE. 


m.  As  Husband  and  Wipe. 

72.  The  code  gives  to  at  married  wo- 
man the  right  to  sue  witnout  her  husband, 
if  the  action  concerns  her  separate  estate. 
Snydtr  v.  WeJ^,  3  Cal.  86. 

73.  The  code  gives  to  a  married  wo- 
man the  right  to  sue  alone  when  the  action 
is  between  herself  and  her  husband,  and 
takes  away  the  necessity  of  suing  by  pro- 
chein  ami.  It  is  a  remedial  statute  and 
must  be  beneficially  construed.  Kushaw 
V.  Kashaw,  3  CaL  321. 

74.  The  wife  in  an  action  for  divorce 
may  make  a  party  of  any  one  claim- 
ing an  interest  in  the  common  property. 
Ih,  322. 

75.  The  objection  that  the  wife  is  im- 
properly joined  with  the  husband  as  party 
plaintiff,  should  be  taken  advantage  of  by 
demurrer,  and  comes  too  late  on  appeal. 
Tisot  V.  Throchmortmy  6  Cal.  472. 

76.  A  wife  cannot  sue  alone  to  recover 
the  homestead;  it  is  a  joint  estate  with 
right  of  survivorship,  and  both  husband 
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and  wife  must  join  in  the  action.     Poole 
V.  Gerrard,  6  Cal.  73. 

77.  In  an  action  brought  by  a  married 
woman  concerning  property  belonging  to 
her  as  a  sole  trader,  under  the  act  of 
1852,  the  husband  neeLd  not  be  joined. 
GvUman  v.  Scanriell,  7  Cal.  458. 

78.  In  an  action  against  the  husband  alone 
the  homestead  right  cannot  be  determined. 
Both  parties  must  be  before  the  court. 
Kraemer  v.  Revalk,  8  Cal.  75 :  Van  Rey- 
negan  v.  RevaJk^  8  Cal.  76 ;  Cook  v.  KUtnk, 
8  Cal  352 ;  Marks  v.  Marsh,  9  Cal.  97 ; 
Moss  V.  Warner,  10  Cal.  297. 

79.  An  action  brought  by  husband  and 
wife  Against  a  steamer  for  breach  of  a  con- 
tract to  carry  the  wife  to  New  York,  via 
Nicaragua,  the  alleged  breach  cqrt^isting 
in  carrying  the  wife  to  Panama,  and  caus- 
ing her  detention  there  and  consequent 
illness,  and  other  inquiries  though  based 
on  a  contract,  sounds  in  tort,  and  the  wife 
is  a  proper  and  necessary  party  plaintiff. 

Warner  v.  Steamer  Uncle  Sam,  9  Cal.  729. 

80.  When  the  action  concerns  the  sep- 
arate property  of.  the  wife,  and  is  not  be- 
tween herself  and  husband,  she  may  sue 
with  or  without  him.  Van  Maren  v.  John-- 
son,  15  Cal.  3l0. 

See  Husband  and  Wife. 


waives  his  incompetency  to  be  heard  for 
him^lf  or  for  codefendant  or  coplaintiff. 
Turner  v.  Mcllhaney,  8  CaL  580. 

85.  If  a  party  be  improperly  jomed  as 
defendant,  the  court  or  jury  upon  applica- 
tion should  first  pas»upon  his  case,  and  after 
he  is  discharged  he  could  then  be  examined 
as  a  witness  for  the  other  defendant.  Do- 
mingo  v.  Getman,  9  CaL  103. 

See  Witness. 


•I 


IV.  As  Witnesses. 

81.  Where  the  defendant  calls  the 
plaintiff  as  a  witness,  and  the  plaintiff  tes- 
tifies to  new  matter  not  responsive  to  the 
inquiries,  the  defendant  may  offer  himself 
as  a  witness  in  his  own  behalf,  but  his  tes- 
timony  must  be  limited  to  an  explanation 
or  contradiction  of  such  new  matter. 
JDwinelle  v.  Ilenrtquez,  1  Cal.  389. 

82.  A  plaintiff  or  defendant  cannot  be 
permitted  to  testify  on  the  part  of  his  co- 
plaintiff  or  defendant.  Gates  v.  JVcwA,  6 
Cal.  194 ;  Lucas  v.  Payne,  7  Cal.  96 ; 
Turner  v.  Mcllhaney,  8  Cal.  579. 

83.  The  assignor  of  a  claim  is  incom- 
petent as  a  witness  in  favor  of  the  claim 
when  his  assignee  is  a  formal  party  to  the 
record,  and  equally  so  when  the  suit  is 
prosecuted  for  the  immediate  benefit  of  his 
assignee,  though  not  a  party.  Adams  v. 
Woods,  8  Cal.  315. 

84.  A  party  who  calls  on  an  adverse 
party  to  testify,  makes  him  a  witneis  and 


PARTITION. 

1.  A  deed  of  release,  conveyance  and 
partition,  providing  for  the  appointment 
of  commissioners  to  make  partition  of  the 
land  therein  described,  according  to  cer- 
tain terms  set  forth  in  the  deed,  and  also^ 
by  its'  terms,  providing  that  the  release  shall 
take  effect  upon  the  making  the  partiti<m 
and  report,  by  the  commissioners,  of  a 
map  of  a  partition,  which,  together  with 
the  deed,  is  to  be  handed  over  to  one  F., 
who  is  to  file  the  same  for  record  in  the 
proper  office,  is  sufficient  to  estop  a  party 
thereto  from  controverting  the  deed 
Tewkshury  v.  Provizzo,  12  Cal.  24. 

2.  On  the  happening  of  the  event,  the 
deed  became  effectual  as  a  partition  and 
release.  When  parties  go  into  a  partition 
of  property  upon  certain  terms  and  con- 
ditions, each  to  receive  a  several  portion 
of  a  common  estate,  the  instrument  of  par- 
tition, founded  upon  mutual  releases  itself, 
is  ^uch  affirmation  of  interest  and  title  on 
the  part  of  each  as  to  estop  him  to  deny 
that  he  did  have  interest  and  ownership 
in  the  premises ;  and  the  release  and  eon- 
veyance  of  his  yiterest  to  his  parceneis  is 
evidence  of  title  in  his  grantees  which  he 
cannot  dispute.     Jb,  25. 

•3.  Where  such  commissioners^  in  pop- 
suance  of  a  contract  *of  a  portion  of  the 
parties  executing  such  deed,  allotted  to 
one  G.,  who  was  not  a  party  to  the  deed 
of  partition  and  release,  one  hundred  acres, 
and  where  the  defendant  claimed  through 
the  parties  executing  such  contract,  and 
both  contract  and  deed  were  upon  record 
at  the  time  of  the  defendant's  purchase : 
held,  that  the  defendant^  in  contemplation 
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of  law,  had  notice  of  such  contract  of  his 
predecessors  and  vendors,  and  that  he  is 
bound  by  it.     Ih.  26. 

4»  Where  such  commissioners  in  the 
partition  and  allotment  failed  to*diTide  and 
allot  some  marsh  land,  a  part  of  the  tract, 
and  where  no  proof  was  offered  that  this 
land  was  of  any  value,  or  that  the  divis- 
ion made  was  atfected  in  any  manner  by 
the  failure  to  divide  or  allot  it,  or  that  the 
allotments  made  would  in  any  degree 
have  been  affected  by  the  allotments  of 
tills,  or  that  any  injury  resulted  to  any  one 
intere^ed  in  consequence  of  this  omission, 
and  where  important  right's  have  vested 
under  the  partition,  this  court  would  not 
be  warranted  in  holding  the  action  of  the 
commissioners  void  because  of  the  failure 
to  divide  and  allot  the  mai'sh  land.     Ih, 

5.  A  tract  of  land  was  held  by  several 
tenants  in  common,  and  on  partition  a  cer- 
tain portion  was  set  apart  and  quitclaimed 
to  plaintiff,  representing  M.,  who  had  con- 
veyed to  plaintiff  as  security  for  endorse- 
ments. Another  portion  of  the  land  was 
set  apart  and  quitclaimed  to  H.  The  por- 
tion thus  received  by  H.  was  subsequently 
conveyed  to  plaintiff,  and  embraces  the 
land  in  controversy :  held,  that  plaintiff  is 
not  mortgagee  of  the  premises ;  that  even 
if  he  held  the  premises  conveyed  by  H. 
to  him  as  security  for  the  indorsements  of 
M.,  it  was  as  trustee  of  the  legal  title ; 
that  the  title  had  passed  from  H.,  and  had 
never  been  in  M.,  except  of  an  undivided 
interest  before  the  partition,  and  was,  there- 
fore, in  plaintiff,  who  could  maintain  eject- 
ment.    Seaward  v.  Malotte,  15  Cal.  807. 

6.  Plaintiff  sues  defendants  for  parti- 
tion of  certain  property.  The  court  or- 
ders a  sale  of  the  property  and  distribu- 
tion of  the  proceed.  After  the  sale  G. 
files  a  petition  stating  that  he  is  a  creditor 
of  one  F.  M.  Harris  (not  plaintiff)  and 
has  an  attachment  lien  on  the  intere^  of 
said  F.  M.  Harris  in  the  property  sold ; 
that  said  property  in  fact  belonged  to 
F.  M.  Harris,  and  that  any  convey- 
ance of  the  same  from  him  to  plaintiff 
were  merely  colorable  for  the  use  and  ben- 
efit of  F.  M.  Harris,  and  made  to  hinder, 
delay  and  defraud  his  creditors.  G.  asked 
the  court  to  pay  him  the  share  of  the  pro- 
ceeds of  the  partition  sale  ccnning  to  plaint- 
iff. Court  refused :  held,  that  there  was 
no  error ;  that  the  petition  of  G.  h^ing  an 
attempt  to  defeat  a  conveyance  to  plaintiff 


on  the  ground,  of  fraud,  is  insufficient  in 
this :  that  there  is  no  allegation  of  the  in- 
solvency of  F.  M.  Harris,  and  that  the 
charges  of  fi'aud  were  too  general  and  do 
not  state  the  specific  facts  constituting  the 
fraud.     Harris  v.  Taylc/r,  15  Cal.  349. 

7.  One  tenant  in  (ommon  out  oi  posses- 
sion may,  in  equity,  as  a  collateral  inci- 
dent to  a  claim  for  partition,  compel  his 
cotenant  in  possession  to  account  for  rents 
and  profits  received  by  him  from  tenants 
of  the  premises.  Goodenow  v.  Ewer,  16 
Cal.  272. 

8.  From  rents  so  received  the  tenant  in 
possession  may  deduct  the  amounts  paid  for 
taxes  and  for  nec^sary  and  proper  repairs 
and  additions  for  the  preservation  and  secu- 
rity of  the  building  held  in  common  during 
the  period  for  which  the  rents  were  collected. 
And  where  the  building  contained  theater 
rooms,  which  were  let  from  time  to  time 
with  the  furniture  thereof — as  carpets, 
lamps  and  scenery — which  furniture  was 
the  individual  property  of  the  tenant  in 
possession,  he  Is  entitled,  in  the  accounting, 
to  a  reasonable  allowance,  to  be  deducted 
from  the  rents,  for  the  use  of  such  furni- 
ture, when  such  use  wa^  required  in  order 
to  let  the  premises  themselves.  But  he  is 
not  entitled  to  allowances  for  th<^use  of  any 
individual  property  in  connection  with' 
the  premises  not  thus  requh-ed,  nor  to  any 
allowances  for  his  personal  services  in  tak- 
ing charge  of  the  building,  renting  the 
same,  and  collecting  the  rents.     Ih, 
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PASSENGERS. 

1.  In  an  action  against  a  common  car- 
rier for  nonperformance  of  his  contract  to 
caiiy  a>  passenger,  remote  and  contingent 
damages  cannot  be  recovei'ed.  Ycnge  v. 
Pacijic  Mail  S.  S.  Co.,  1  Cal.  364. 

2*  The  appellate  court  will  not  interfere 
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with  the  verdict  of  a  jury  where  the  ques- 
tion upon  which  they  have  passed  is  one 
solely  of  liquidated  damages,  unless  be- 
yond doubt  the  verdict  be  unjust  and  op-v 
pressive :  so  held  in  an  action  brought  by  a 
passenger  against  the  owners  of  a  steamer 
for  not  furnishing  him  with  the  conve- 
niences during  the  voyage  which  the  con- 
tract of  conveyance  required.  George  v. 
LaWy  1  CaL  365. 

3.  The  act  of  1855,  imposing  a  tax  of 
fifty  dollars  on  every  person  arriving  in 
thifl  State  by  sea  who  is  incompetent  to 
become  a  citizen,  is  void.  People  v.  2)otr- 
ner,  7  Cal.  171. 

See  GoMBCON  Carriers. 


PATENT. 

1.  The  patent  is  a  matter  of  evidence 
and  description  by  metes  and  bounds,  and 
its  office  is  to  make  the  description  of  the 
land  definite  and  conclusive  as  between  the 
United  States  and  the  State.  Owens  v. 
Jachon^  9  Cal.  324. 

2.  Immediately  upon  the  passage  of  the 
act  of  Congress  of  September  28th,  1850, 
this  State  became  the  owner,  with  absolute 
power  of  disposition,  of  all  the  swamp 
lands  within  her  limits,  which  had  not  been 
disposed  of.  The  title  of  the  State  in  no 
way  depends  upon  a  patent  The  act  itself 
operated  as  a  conveyance.  Summers  v. 
JDickinsoriy  9  CaL  555. 

3.  The  governor,  in  issuing  a  patent  to 
an  individual  of  such  lands,  acts  as  the 
agent  of  the  State,  under  powers  conferred 
by  the  statute,  and  his  authority  extends 
only  to  such  lands  as  were  granted  to  the 
State  by  the  act  of  jOongress.     Ik 

4.  A  patent  from  the  governor,  pur- 
porting to  convey  the  lands  of  the  State, 
can  have  no  validity  unless  expressly  au- 
thorized by  law.     lb,  556. 

5.  Such  a  patent  is  prima  facie  evidence 
of  title  in  the  grantee,  as  the  law  presumes 
in  favor  of  the  acts  of  all  public  officers. 
Jh. 

6.  On  the  21st  of  January,  1842,  the 
Mexican  government  granted  to  the  Indian 
chief,  Francisco  Solano,  a  tract  of  land 
called  Suisun,  covering  four  square  leagues 


within  exterior  limits,  embracing  about 
eight  leagues.  On  the  4th  of  March,  1840, 
the  same  government  granted  to  Armijo 
a  tract  of  land  called  Tolenas,  covering 
three  leAgues  within  exterior  limits,  em- 
bracing from  twelve  to  twenty  leagues. 
The  maps  referred  to  in  both  grants  cover 
the  land  in  controversy.  Upon  final  con- 
firmation and  survey,  A  patent  was  issued, 
January  18,  1857,  by  the  United  States, 
to  Ritcjiie,  successor  in  interest  to  Solano, 
for  four  leagues  of  land,  with  the  specific 
description  of  the  official  survey  by  the 
United  States.  This  patent  covers  the 
land  in  dispute.  The  grant  to  Armijo, 
from  whom  defendant  traced  title,  was 
confirmed  hj  the  United  States  District 
court,  and  stands  on  appeal  to  the  supreme 
court  Assuming  that  Armijo  occupied 
and  claimed  from  the  endre  quantity  oom- 
pjehended  within  the  map  referred  to  in 
his  grant,  three  specific  leagues  covering 
the  land  in  controversy :  held,  that  the 
patent  is  conclusive  against  the  defendant, 
unless  he  shows  title  superior  to  the  patent, 
under  a  confirmed  Spanish  or  Mexican 
grant,  located  under  those  governments, 
or  under  government  of  the  United  States. 
Waterman  v.  Smith,  13  CaL  409  ;  Moore 
V.  Wilkinson,  13  Cal.  486. 

7.  When  the  patent  issued  upon  land 
conflicts  with  prior  rights  of  third  parties, 
its  conclusiveness  is  then  maintained  only 
so  far  as  may- be  necessary  for  the  pro- 
tection of  such  prior  rights.  Waterman  v. 
Smith,  13  Cal.  415. 

8.  The  government  having  issued  a 
patent  to  R.  of  a  portion  of  the  land  in- 
cluded in  the  general  tract  desigt^ated  in 
the  grant  to  A.,  it  does  not  lie  in  the  mooth 
of  the  latter  to  complain,  there  still  re- 
maining of  such  general  tract  more 
than  sufficient  to  satisfy  the  specific 
quantity  granted  to  him.  If  the  patentee 
accepted  the  land  described  on  hu  patent 
as  answering  his  claim,  other  persons  can- 
not complain,  even  if  a  portion  of  the 
land  thus  taken  was  without  the  boondaries 
of  his  original  claim.  Waterman  v.  Smithy 
13  Cal.  417 ;  Moore  v.  WOkinson,  13  Gal. 
487. 

9.  The  patent  is  only  evidence  of  the 
pre-existing  title  made  perfect  by  confirm- 
ation and  survey.  WcOerman  v.  Smith, 
13  Cal.  418. 

10.  The  patent  is  conclusive  evidence 
of  the  right  of  the  patentee  to  the  land 
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described  therein,  not  only  as  between  him- 
self and  the  United  States,  but  as  between 
himself  and  a  third  person,  who  has  not  a 
superior  title  from  a  source  of  paramount 
•  proprietorship.  Waterman  v.  Smith,  13 
Cal.  419 ;  Moore  v.  Wilkinsoriy  13  Cal. 
487;  Yount  v.  Howell,  14  Cal.  469; 
^ark  V.  Barren,  15  Cal.  366. 

11.  The  act  of  Congress  (May  20th, 
1836,)  vesting  the  title  of  public  lands 
patented  to  a  person  dead  at  the  date  of 
the  patent,  in  *^  the  heirs,  devisees,  or  as- 
signs of  the  deceased  patentee,"  was  in- 
tended to  cover  all  cases  where  any  rights 
belonging  to  the  United  States  existed  in 
lands  which  could  be  relinquished  by 
patent,  even  though  the  lands  were  not 
strictly  public  lands.  Waterman  v.  Smith, 
13  Cal.  420. 

1 2.  Parties  holding  claims  which  may 
be  located  without  the  boundaries  of  the 
patent,  and  still  within  the  limits  of  the 
general  tract  designated  in  the  grants  to 
them,  do  not  constitute  such  third jpersons, 
nor  do  parties  who  hold  claims  only  upon 
the  bounty  of  the  government,  nor  do 
intruders,  nor  even  settlers,  having  cer- 
tificates of  sale,  unless  the  same  antedate 
the  presentation  of  the  claim  of  the 
patentee  to  the  Board  of  Land  Commis- 
sioners for  California,  to  which  period  the 
patent  takes  effect  by  relation.  Waterman 
V.  Smith,  13  Cal.  420;  Moore  v.  Wilkin- 
$an,  13  Cal.  488. 

13.  If  settlers,  after  steps  taken  for  con- 
.  firmation,  could  by  location  acquire  such 

rights  to  the  premises  as  to  authorize  them 
to  compel  a  patentee,  in  every  suit  for  the 
recovery  of  his  land,  to  establish  the  cor- 
rectness of  the  action  of  the  officers  of 
government  in  their  survey  and  location, 
the  patent,  instead  of  being  an  instrument 
of  quiet  and  security  to  the  possessor, 
would  become  a  source  of  perpetual  and 
ruinous  litigation,  and  the  settlement  of 
land  titles  in  the  country  be  delayed  a 
quarter  of  a  century.  Moore  v,  Wilkin- 
son, 13  Cal.  488. 

14.  In  ejectment  on  a  patent  issued 
upon  a  final  decree  of  confirmation  of 
land  claimed  under  a  Mexican  grant,  de- 
fendant cannot  set  up  fraud  in  the  survey, 
or  the  procurement  of  the  patent,  to  defeat 
the  action.  If  the  defendant  have  vested 
lights  so  as  to  avail  him  against  the  as- 
sertion of  any  claim  of  the  government 
respecting  the  premises  }n  controversy,  it 
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would  only  follow  that  the  patent  was  in- 
operative to  that  extent — ^not  that  it  is 
void.  The  rights  of  the  defendant  would 
in  that  case  be  efiectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the 
act  of  March  3d,  1851,  and  the  patent 
would  be  like  a  second  deed  to  premises 
previously  granted,  and  pass  as  to  the 
property,  no  interest.  Boggs  v.  Merced 
Mining  Co,,  14  Cal.  363  ;  Tbuntv,  Bow- 
c//,  14  Cal.  469. 

15.  A  patent  from  the  United  States 
proves  itself.  Courts  take  judicial  notice 
of  the  signature  of  the  president,  and  of  the 
seal  of  the  government  Tount  v.  Howell, 
14  Cal.  467. 

16.  Where  the  complaint  in  ejectment 
avers  that  the  land  sued  for  Is  known  by 
the  name  of  "  La  jota,"  heretofore  granted 
to  plaintiff  by  the  Mexican  government, 
and  the  patent  issued  thereon  refers  to  the 
grant)  the  proceedings  before  the  land 
commission  and  the  United  States  court 
for  confirmation ;  these  recitals  in  the 
patent  support  the  averment  of  title  through 
the  grant.     lb, 

17.  The  patent  is  in  itself  as  against 
the  government,  evidence  of  the  existence 
and  validity  of  the  grant  recited  in  it>,  as 
well  as  of  the  relinquishment  of  all  claim 
of  the  United  States  to  the  land  it  em- 
braces,    lb, 

18.  A  patent  can  have  no  greater  effect 
upon  the  title  than  the  judgment  or  the 
proper  court ;  the  patent  *  would  save  the 
parties  the  necessity  of  proving  anything 
beyond  it,  and  limit  the  evidence  in  the 
case  to  matters  arising  upon  mesne  con- 
veyances'under  the  original  grantee.  But 
so  far  as  the  title  is  concerned,  the  bound- 
aries of  the  land  being  given — its  segrega- 
tion, in  other  words,  from  the  public  do- 
main, being  made  by  the  decree  itself, 
nothing  further  could  be  required.  Natoma 
W,^  M,  Go.  V.  CUxrUn,  14  Cal.  551. 

19.  The  eleventh  section  of  the  act  of 
1856,  for  the  protection  of  actual  settlers 
and  to  quiet  land  titles,  only  applies  to  ac- 
tions brought  to  recover  the  possession  of 
lands  after  the  issuance  of  a  patent.  M(yr- 
ton  V.  Folger,  15  Cal.  284. 

20.  The  patent,  in  recognizing  the  val- 
idity of  the  grant,  necessarily  establishes 
the  validity  of  all  properly  executed  inter- 
mediate tfanfers  of  the  grantee's  interest. 
Stark  V.  Barrett,  15  Cal.  366. 

21.  The  patent  is  the  record  of  the 
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State  that  tbe  land  was  subject  to  location 
under  the  grant  of  the  United  States,  and 
has  been  located,  through  her  officers,  in 
pursuance  of  the  terms  of  the  donation  ; 
and  as  against  parties  who  have  no  higher 
right  than  that  which  arises  from  mere 
occupation,  it  imports  absolute  verity, 
DoU  V.  Meador,  16  Cal.  324. 

22.  If  a  patent  be  void  upon  its  face,  it 
may  be  assailed  at  any  time  and  in  all 
cases,  for  it  is  itself  record  evidence  of  the 
matter  which  renders  it  a  nullity.  .If  it  be 
issued  in  the  absence  of  legislation  direct- 
ing a  dispo^tion  of  the  property  described, 
or  by  an  officer  who  is  not  invested  with 
power  to  sign  the  same,  or  for  an  estate 
prohibited,  its  validity  may  also  be  contro- 
verted in  any  action,  either  directly  or  col- 
laterally ;  but  if  the  authority  to  issue  the 
patent  depend  upon  the  existence  of  par- 
ticular facts  in  reference  to  the  condition 
or  location  of  the  property,  or  the  perform- 
ance of  certain  antecedent  acts,  and  officers 
have  been  appointed  for  the  ascertainment 
of  these  matters  in  advance,  who  have 
passed  upon  them,  and  given  their  judg- 
ment— then  the  patent,  though  the  judg- 
ment of  the  officera  be,  in  fact,  erroneous, 
cannot  be  attacked  collaterally  by  parties 
showing  title  subseq^iently  from  the  same 
source,  much  less  by  those  who.  show  no 
color  of  title  in  themselves.  In  such  cases, 
the  parties  without  title  cannot  be  heard  at 
all,  £^d  the  parties  with  subsequent  title 
must  seek  their  remedy  hj  scire  facicu,  or 
bill,  or  information,  to  revoke  the  first 
patent,  or  limit  its  operation.  lb, 

23.  A  patent  not  void  upon  itd  face 
cannot  be  questioned,  either  collaterally  or 
directly,  by  persons  who  do  not  show  them- 
selves to  be  in  privity  with  a  common  or 
paramount  source  of  title.     lb.  325. 

24.  The  defendants  in  this  case  stand  in 
no  privity  with  the  United  States,  and 
possess  no  claim,  legal  or  equitable,  to  the 
lands  upon  which  they  are  settled — inas- 
much as  they  failed  to  accept  the  proffered 
offer  of  the  general  government  to  invest 
them  with  title  through  the  action  of  cer- 
tain officers — and,  therefore,  cannot  be 
heard  in  opposition  to  the  patent  which 
the  plaintiff  holds  from  the  State  of  Cali- 
fornia,    lb.  326. 

25.  New  States,  under  the  act  of  Sep- 
tember 4thy  1841,  acquire  their  interest 
upon  their  admission  into  the  Union,  and 
may  make  selections  of  land  before   the 


survey  of  the  United  States — ^which  ae^ 
lections  are  only  subject  to  three  qualifica- 
tions :  first,  they  piust  not  be  of  lands  re- 
served from  sale  by  any  law  of  Congress 
or  the  proclamation  of  the*  President; 
second,  they  must  be  in  parcels  of  not  leas 
than  three  hundred  and  twenty  acres  each ; 
and  third,  the  parcels  selected  must  be  in 
such  form  as  to  correspond  with  the  survey 
of  the  United  States,  when  made.  lb.  331. 

26.  State  selections  will  not  become  ab- 
solute and  definite  until  tho  survey — until 
then,  the  parcels  selected  may  be  subject 
to  a  possible  reservation  from  sale ;  and 
when  there  is  no  such  reservation^  they 
may  require  some  change  in  tkeir  exterior 
lines,  so  as  to  conform  to  the  ofiSLcial  sec- 
tional divisions  and  subdivisionns.  in  the 
legislation  of  the  State,  provision  is  made 
so  as  to  secure  such  conformity.    Ih, 

27.  In  ejectment  on  a  patent  from  the 
United  States  for  land  under  a  Mexican 
grant,  in  which  patent  there  was  incorpor- 
ated a  plat  of  survey,  on  the  margin  of 
which  was  a  memorandum  that  the  land 
was  surveyed,  under  the  orders  of  the 
United  States  surveyor  general,  by  Von 
S.,  deputy  surveyor,  and  that  the  field 
notes  from  which  it  was  made  had  been 
examined  and  approved  by  the  United 
States  surveyor  general  for  California,  and 
were  on  file  in  his  office,  -plaintiff  offered 
the  -patent  in  evidence,  and  defendant  ob- 
jected to  the  survey  it  set  forth,  on  the 
ground  that  the  deputy  surveyor  who 
made  it  was  interested  in  the  grant :  held, 
that  the  objection  is  untenable ;  that  it  is 
immaterial  whether  the  deputy  was,  at  the 
time,  interested  in  the  grant  or  not,  as  the 
approval  of  the  survey  by  the  surveyor 
general  and  by  the  proper  department  at 
Washington  imparted  validity  to  the  sur- 
vey, and  put  it  beyond  the. reach  of  attack 
in  actions  of  ejectment ;  that  such  approval 
was  the  judgment  of  the  appropriate  tri- 
bunal, that  the  survey  was  in  conformity 
with  the  final  decree  of  confirmation — this 
case  having  arisen  previous  to  the  act  of 
Congress,  of  1860,  giving  the  distiict  ooort 
supervision  over  the  action  of  the  survey- 
or general,  etc.  MoU  v.  Smithy  16  CaL54d. 

28.  Where,  in  ejectment  on  a  patent 
from  the  United  States,  reciting  that  the 
patentee  had  presented  his  claim  to  the 
board  of  land  commissioners,  and  that  the 
claim  was  founded  on  a  Mexican  grant 
made  to  Pablo  Gutieras  ^  in  the  summer 
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of  1844,  bj  Captain  John  A.  Sutter,  who, 
aocording  to  the  records  of  the  board,  de- 
riyed  his  authority  from  Governor  Michel- 
torena,  on  the  twenty-seventh  day  of  De- 
cember, 1844,"  etc.,  it  was  objected  to  the 
introdaction  of  the  patent  in  evidence,«that 
it  rested  on  a  grant  from  one  who  had  no 
authority  to  grant :  held,  that  even  con- 
ceding Sntter  had  no  such  authority,  still, 
the  tribunals  established  by  the  United 
States  government  for  the  express  purpose 
of  ascertaining  and  determining  the  val- 
idity of  grants  claimed  to  have  been  issued 
by  the  Mexican  government  having  passed 
upon  this  grant  and  pronounced  it  valid, 
its  validity  cannot  be  questioned,  either  by 
the  government  or  by  individuals  claiming 
under  the  government,  either  collaterally 
in  ejectment,  or  directly  in  any  other  form 
of  proceeding;  that  the  validity  of  the 
grant  has  become  the  law  of  the  case.  Ib» 
See  Ejectment,  Land. 


PAYMENT. 

1.  Grold  dust  is  not  cash  within  the  mean- 
ing of  a  contract  calling  for  the  payment 
of  cash.  Guntery,  Sanchez^  ICal.  46. 
.  2.  On  a. sale  of  chattels  where  no  time 
of  payment  and  no  time  for  delivery  are 
agreed  upon,  delivery  and  payment  are 
concurrent  acts;  and  neither  party  can 
maintain  an  action  for  nonperformance 
without  showing  a  readiness  and  willing- 
ness to  perform  on  his  part.  Cole  v. 
SwantUm^  1  Cal.  54. 

3.  A  being  indebted  to  B,  delivered  to 
him  a  quantity  of  lumber  as  security  for  pay- 
ment of  the  debt,  with  the  understanding 
that  B.  should  proceed  and  sell  the  lum- 
ber and  pay  hi^  debt  out  of  the  proceeds. 
The  lumber  was  afterwards  levied  upon 
by  the  defendants  under  an  execution  in 
their  favor  against  A,  as  his  property  : 
held,  that  the  lumber  was  not  subject  to 
seizure  under  an  execution  against  A, 
without  payment  in  the  first  place  of  his 
indebtedness  to  B.  Swaiat&n  v.  SuMette^ 
1  Cal.  124. 

4.  Where  it  was  agreed  in  a  charter 
party  that  a  vessel  should  be  chartered  for 
fifteen  months,  at  $2,000  per  month,  and 


payments  to  be  -made  semi-annually  in 
New  York  city :  held,  that  the  owner  of 
the  vessel  had  lost  his  right  of  lien  on  the 
cargo  for  the  nonpayment  of  the  sum  stip- 
ulated in  the  charter  party.  Brctwn  v. 
Haywardy  1  Cal.  424. 

5.  A  check  is  presumptive  evidence  of 

f)ayment  of  a  debt  due  and  not  of  money 
oaned.  *  Headley  v.  Reed^2  Cal.  324. 

6.  The  principle  that  a  liability  by  a 
less  sum  than  the  amount  due  applies  to 
payment  ii)  money,  and  has.  never  been 
extended  to  a  case  where  merchandise  or 
property -in  goods  was  accepted  in  satisfac- 
tion.    Gaven  v.  Lord^  2  CaL  497. 

.  7.  If  a  payment  be  made  in  mistake  of 
law  and  not  of  fact,  the  court  cannot  re- 
lieve the  party.  Smith  v.  McDougalj  2 
Cal.  587. 

8.  A  payment  to  the  sheriff  for  the  re- 
demption of  land  sold  cannot  be  made  in 
certified  checks.  People  v.  JffaifSf  4  CaL 
152. 

9.  Plaintiff  having  protested  against  the 
sale,  purchased  the  property  in  order  to 
protect  it  from  a  clouded  title,  made  the 
payment  under  protest,  and  in  a  few  days 
after  commenced  suit  for  the  recovery  of 
the  money :  held,  that  this  was  sufficient 
notice  to  the  officer  to  hold  the  fund,  and 
fi^es  his  liability.  Hays  v.  Hogauy  5  Cal. 
242. 

10.  Receipts  executed  by  a  third  party 
acknowledging  the  payment  of  money,  are 
but  secondary  evidence,  as  the  party  exe- 
cuting them  is  a  competent  witness  to 
prove  the  payments,  or  any  other  person 
who  saw  the  payments  made.  Ford  v« 
Smith,  5  Cal.  314. 

•11.  In  an  action  for  contribution  be- 
tween joint  obligees,  the  statute  of  limita- 
tions does  not  begin  to  run  until  afler  the 
payment  of  the  debt  by  the  plaintiff, 
Sherwood  v.  Dunbar ,  6  Cal.  54. 

12.  Where  the  payment  was  made  by 
plaintiff  by  a  settlement  of  accounts  with 
the  payee  of  the  note,  the  statute  only  be- 
gins to  run  from  the  date  of  the  appropri- 
ation of  money  due  by  the  payee  to  the 
plaintiff,  to  the  pajrment  of  the  note.     76. 

13.  A  payment  to  a  clerk  of  a  banking 
house  over  the  counter  is  a  legal  payment, 
by  which  the  payor  loses  all  control  over 
the  money,  nor  is  it  vitiated  by  a  subse- 
quent agreement  by  the  payor  with  the 
derk,  to  allow  the  latter  to  use  the  money 
Rhodes  v.  Snekl^,  6  Cal.  284. 
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14.  When  a  draft  is  accepted  condition- 
allj,  to  be  paid  upon  the  happening  of  a 
contingency,  whether  the  contingency  has 
happened  is  a  question  for  the  j ury.  Nagle 
V.  H(mer,  8  Cal.  858. 

15.  A  draft  payable  in  terms  out  of  an 
^  appropriation  "  for  work  done  by  the  ac- 
ceptor, becomes^due  on  payment  for  the 
work  by  government.     Ih. 

16.  A  executed  a  note  and  mortgage  to 
B.  Subsequently  A  and  B  entered  into 
partnership  in  the  livery  business.  A  was 
to  furnish  the  stable,  hay  and  grain,  and 
board  B,  and  B.  was  to  attend  the  stable, 
the  profits  to  be  equally  divided,  and  the 
share  of  A  was  to  be  applied  in  disdiarge 
of  the  note.  B.  received  the  sum  of  three 
hundred  and  ninety-six  dollars,  as  share  of 
the  profits  of  the  business,  and  then  after 
maturity  assigned  the  not«  and  mortgage 
to  C.  C.  brought  suit  against  A  for  the 
whole  amount.  A  plead  payment  and  set- 
off:  held,  that  A  was  entitled  to  the  credit 
of  the  payment  Mount  v.  Chapman^  9 
Cal.  296. 

17.  Where  money  is  paid  upon  compul- 
sion, the  law  raises  an  obligation  to  refund, 
and  the  action  is  for  money  had  and  re- 
ceived to  the  plaintiff's  use.  McMillan  v. 
Richards,  9  Cal.  418. 

18.  The  object  of  a  protest  is  to  take 
from  a  payment  its  voluntary  character, 
and  thus  conserve  to  the  party  a  right  of 
action  to  recover  back  the  money.     Ih. 

19.  A  bill  in  equity  may  be  filed  and  an 
injunction  obtained  in  advance  forbidding 
the  sheriff  from  paying  over  the  money 
which  the  creditor  might  pay  to  effect  the 
redemption,  until  the  further  order  of  the 
court  of  chancery.     Ih,  420. 

20.  There. is  no  such  rule  of  law  which 
prevents  a  debtor  in  insolvent  circum- 
stances from  the  application  of  his  prop- 
erty to  the  payment  of  one  debt  rather 
than  another.  RandaUY.  Buffinaton,  10 
Cal.  494. 

21.  Defendants  were  indebted  to  plaint- 
iff in  the  sum  of  $10,000.  Subsequently 
parties  had  a  settlement,  and  defendants 
gave  to  plaintiff,  in  part  payment  of  the 
debt,  a  note  of  third  parties  for  $2,500, 
which  was  received  by  plaintiff  without 
objection,  and  the  same  left  with  defend- 
ants for  collection.  The  note  was  not  paid 
at  maturity,  and  plaintiff  demanded  the 
amount  for  which  the  note  was  taken  in 
settlement  of  the  defendants,  who  paid 


$1,200  and  gave  to  plaintiff  another  note 
of  same  parties  for  the  balance,  payable 
in  one  jear :  held,  in  an  action  by  plaint- 
iff against  the  defendants  to  recover  the 
balance,  that  defendants  are  liable  for  the 
amoant.     Griffith  v.  Grogan^\2  CaL 321. 

22.  Unless  the  note  was  received  by  ex- 
press agreement  as  payment,  it  did  cot 
extinguish  the  debt;  it  only  operated  to 
extend  the  time  of  payment  of  the  debt 
to  the  time  the  note  fell  due,  and  hence 
the  statute  of  limitations  would  commence 
running  only  from  that  time.     Ih.  222. 

23.  The  acceptance  of  a  note  of  a  third 
party  by  the  creditor  is  considered  as  ac- 
companied with  the  condition  that  the  note 
shall  be  paid  at  its  maturity.     Ih, 

24.  The  obligation  of  the  debtor  to  pay 
in  such  case  does  not  rest  upon  notice  by 
the  creditor  of  the  nonpayment  of  the  note, 
but  upon  the  fact  that  the  note  was  not 
paid ;  and  hence  delay  on  the  part  of  the 
creditor  in  calling  on  the  debtor  will  not 
absolve  him  from  his  obligations  to  pay. 
Ih. 

25.  A  part  payment  of  a  demand  by  one 
of  two  debtors  will  not  discharge  such 
debtor  making  the  payment  from  the  pay- 
ment of  the  balance.  This  obligation  is 
to  pay  the  whole.     Ih 

26.  Nothing  is  to  be  considered  as  pay- 
ment in  fact  but  that  which  is  in  truth 
such,  unless  something  else  is  expressly 
agreed  to  be  received  in  its  plage.     Ih. 

27.  Where  a  redemptioner  under  the 
statute,  pays  to  the  sheriff  an  excess  of 
money  under  protest  as  to  the  excess,  the 
payment  is  not  compulsory  and  the  re- 
demptioner may  recover  it  back  on  de- 
mand.    McMillan  v.  Visher,  14  CaL  240. 

28.  If  the  debtor  at  the  time  of  or  pre- 
vious to  payment  neglects  to  designate  to 
which  of  several  debts  he  applies  his  pay- 
ment, his  right  to  control  the  ^plication  is 
gone,  and  the  creditor  may  exercise  it  at 
any  time  before  suit  Haines  v.  Waiie, 
14  Cal.  448. 

29.  The  institution  of  suit  evidences  the 
creditor's  application  of  the  payment  Ih 

30.  As  a  security  for  a  debt,  default  in 
the  payment  of  a  mortgage  does  not  change 
its  character.  Payment  after  default  op- 
erates to  discharge  the  lien  equally  with 
payment  at  the  maturity  of  the  debt 
Johnson  V.  Shemum,  15  Cal.  293. 

31.  Where  bonds  were  issued  as  a  pay- 
ment of  warrants  which  had  been  stolen. 
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tbej  cannot  be  recovered  back,  and  if  tbe 
mle  that  voluntary  payments  are  not  re- 
coverable be  not  applicable,  still  the  equi- 
ty of  the  defendants  is  equal  to  that  of 
plaintiff,  and  courts  will  not  interfere. 
Slate  of  Galtfomta  v.  Wells,  15  Cal.  844. 

32.  The  State,  being  in  default  in  mak- 
ing the  monthly  payments  under  the  State 
prison  contract  as  they  became  due,  and 
for  months  previous  to  this  suit  refusing  to 
pay  at  all ;  not  offering  to  make  restitution 
of  the  property  received  of  the  lessee  or 
pay  the  vidue  of  the  claims  relinquished 
by  him  at  the  execution  of  the  contract, 
or  to  pay  what  the  complaint  shows  lo  be 
now  due ;  and  it  not  being  possible  to  I'e- 
fitore  Estill  and  McCauley  to  their  origi- 
nal position,  they  having  been  in  posses- 
sfon  of  the  prison  for  nearly  three  years 
and  having  performed  valuable  services, 
cannot  claim  in  equity  a  rescission  of  the 
contract.  State  of  ChUfornxa  v.  Mc  Cau- 
%,  15  Cal.  458. 

33.  To  an  appropriation  within  the 
meaning  of  the  Constitution,  nothing  more 
is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall 
be  paid.  It  is  not  essential  to  its  validity 
that  funds  to  meet  the  same  should  be  at 
the  time  in  the  treasury.  People  v.  Brooks, 
16CaL28. 

34.  The  provision  in  the  constitution, 
^  that  no  money  shall  be  drawn  from  the 
treasury,  but  in  consequence  of  appropri- 
ations made  by  law,"  means  only  tliat  no 
money  shall  be  drawn. except  in  pursuance 

oTlav.     Ib» 

35.  The  act  of  April  13th,  1854,  amend- 
atory of  the  act  concerning  the  office  of 
controller,  and  providing  tlmt  no  warrants 
shall  be  drawn  except  there  be  **  an  unex- 
haasted,  specific  appropriation  "  to  meet 
the  same,  means  only  that  the  controller 
shall  not  draw  a  warrant  for  a  specific  ob- 
ject, when  he  has  already  drawn  for  the 
ibll  amount  of  the  appropriation  made  for 
that  object     Ih. 

36.  Under  the  mechanic's  lien  act  of 
1858,  material-men,  subcontractors,  etc, 
have  alien  upon  the  property  described  in 
the  act  to  the  extent — ^if  so  much  be  nec- 
essary—of the  contract  price  of  the  prin- 
cipal contractor ;  but  they  must  give  no- 
tice of  th^ir  claims  to  the  owner,  or  the 
mere  existence  of  such  claims  will  not 
prevent  the  owner  from  paying  the  con- 
tractor, and  thereby  discharging  himself 


from  the  debt.  By  giving  such  notice,  the 
owner  becomes  liable  to  pay  the  subcon- 
tractor, material-men,  etc,  as  on  garnish- 
ment or  assignment ;  but  if  the  owner  pay 
according  to  his  contract,  in  ignorance  of 
buch  claims,  the  payment  is  good.  McAl- 
pin  V.  Duncan,  16  Cal.  127. 

37.  Taxes  not  justly  due  and  paid  un- 
der protest  may  be  recovered  back  under 
suit  against  the  tax  collector.  FaUcner 
V.  Hunt,  16  Cal.  170. 

38.  A  mere  stranger  who  voluntarily 
pays  money  due  on  a  mortgage,  and  fails 
to  take  an  assignment  thereof,  but  allows 
it  to  be  canceled  and  discharged,  cannot 
afterwards  come  into  equity,  and,  in  the 
absence  of  fraud,  accident  or  mistake  of 
fact,  have  the  mortgage  reinstated  and 
himself  substituted  in  the  place  of  the 
mortgagee.  Guy  v.  DuUprey,  16  Cal. 
198. 


PENALTY. 

• 

1.  An  action  founded  upon  a  statute  to 
recover  a  penalty,  where  no  penalty  is  im- 
posed by  the  statute,  cannot  be  sustained. 
Board  of  Health  v.  Pacific  Mail  S.  S. 
Co.,  1  Cal.  198. 

2.  It  is  not  necessary  in  an  action 
against  a  sheriff  to  recover  damages  (in 
addition  to  the  two  hundred  dollars  im- 
posed by  law  as  a  penalty)  for  a  failure  to 
execute  and  return  process,  that  two  suits 
should  be  brought.  Damages  and  the 
penalty  may  be  recovered  in  one  suit. 
Pearkes  v.  Freer,  9  Cal.  642# 

3.  Where  a  telegraph  compahy  fails  to 
transmit  a  message  upon  compliance  by 
the  pert^on  contracting  with  it  with  tbe 
conditions  required  by  section  one  hundred 
and  fifly-four  of  the  act  of  1850,  an  action, 
for  the  penalty  given  by  the  act  lies  in 
favor  of  such  person.  Thum  v.  Alia  Tel- 
egraph  Co.,  15  Cal.  475. 

4.  The  sum  to  be  so  recovered  is  a  pen- 
alty for  a  breach  of  the  duty  to  transmit 
the  message,  and  the  act  is  in  this  section 
a  penal  law  to  be  strictly  construed.     Ih. 

5.  The  person  entitled  to  recover  the 
penalty  is  the  party  who  contracts  or  of- 
fers to  contract  for  the  transmission  of  the 
despatch.    Ih, 
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Perjury. — Perpetuity. — Person. — Physician. — Pilot. 


PERJURY. 

1.  An  indictment  for  perjurj,  charging 
that  the  accused  in  a  certain  proceeding, 
describing  it,  ^  did  willfully,  corruptly,  and 
falsely  swear,"  etc,  but  not  alleging  that 
the  peijury  was  ^committed  **  feloniously," 
is  sufficient.  People  v.  Parsons,  6  Cal. 
488 ;  People  v.  Olivera,  7  Cal.  404. 

.2.  A  conviction  for  perjury  cannot  be 
sustidned  without  the  false  oath  be  mate- 
rial to  the  issue,  and  therefore  prejudicial 
to  some  one ;  otherwise,  however  willful, 
it  cannot  be  perjury.  People  v.  McDer- 
matt,  8  CaL  290. 

3.  Demurrer  to  an  indictment  for  per^ 
jury  being  sustained,  the  district  attorney 
took  no  exception,  but  moved  for  and  ob- 
tained an  order  submitting  the  case  to 
another  grand  jury.  Subsequently  the 
people  appealed  from  the  order  sustaining 
the  demurrer:  held,  that  the  failure  to 
except  and  taking  this  order  was  an  acqui- 
escence in  the  judgment  on  demurrer,  and 
a  waiver  of  any  right  to  appeal.  People 
V.  Wboster,  16  Cal.  435. 

See  Crimes  and  Criminal  Law,  In- 
dictment. 


PERPETUTTY. 

1.  A  covenant  for  a  lease  to  be  renewed 
indefinitely  at  .the  option  of  the  lessee,  is 
in  effect  the  creation  of  a  perpetuity,  and 
is  against  Ijie  policy  of  the  law.  Morri- 
son V.  Rosignolf  5  Cal.  65. 


PHYSICIAN. 

1.  In  a  suit  by  a  physicion  against  a 
county,  on  a  contract  for  services  for  ooe 
year  as  examining  physician  of  the  hos- 
pital, the  objection  that  he  is  not  a  gradu- 
ate of  a  le^ly  constituted  medical  insti- 
tute, if  good  at  all,  cannot  be  taken  bj 
demurrer,  unless  the  demurrer  distinctly 
present  the  objection.  McDanidy,  Tuba 
County,  14  CaL  445. 

2.  If  after  sudi  contract  which  compels 
the  physician  to  perform  such  services 
only  as  the  supervisors  might  require,  they 
put  it  out  of  his  power  to  render  the  serv- 
ices, he  is  still  entitled  to  his  salary.     Ik 

See  Insane  Asylum. 


PERSON. 

1.  The  word  "  person,"  in  its  legal  sig- 
nification, is  a  generic  term,  and  was' in- 
tended to  include  artificial  as  well  as  natur- 
al persons.  Douglass  v.  Pacific  Mail  S. 
S.  Co.,  4  Cal.  306 ;  San  Francisco  Gas 
Co.  V.  City  of  San  Francisco,  9  Cal.  467. 

See  Parties. 


PILOT. 

1.  When  a  vessel  is  properly  in  diarge 
of  a  licensed  pilots  the  owner  is  not  liable 
for  damages  which  may  ensue  from  the 
negligence  or  misconduct  of  the  pilot,  but 
the  owner  is  not  exempt  from  liability  for 
injuries  committed  by  taking  an  improper 
berth  in  the  harbor,  although  it  may  have 
been  selected  by  the  pilot  Gritioold  v. 
JSiarpe,  2  Cal.  24. . 

2.  Pilots  are  appointed  by  virto^of  an 
act  of  the  legislature ;  have  a  fixed  term 
to  their  employments ;  have  definite  duties 
prescribed ;  fixed  rates  of  compensation ; 
are  required  to  give  bond,  and  are  enti- 
tled to  all  the  business  of  pilots  for  the 
harbor  of  San  Francisco.  They  are  sub- 
ject to  penalties  for  misfeasance  or  mal- 
feasance, and  are  protected  by  law  in  the 
enjoyment  of  their  offices  and  emoluments. 
People  V.  Woodbury,  14  Cal.  45. 

3.  Quo  warranto  lies  to  test  the  right  of 
a  pilot  to  the  office  as  appointed  by  the 
board  of  pilot  commissioners.     Ih, 

4.  In  quo  warranto  for  the  alleged 
usurpation  of  the  office  of  pilot  for  the 
port  of  San  Fraucisco,  the  complaint 
avers  that  defendants  hold,  use,  usurp  and 
enjoy  the  office  without  a  license,  and  also 
contains  allegations  as  to  the  right  of  rela- 
tor to  hold  the  office :  held,  that  these  al- 
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legations  as  to  relator's  right,  cannot  be 
reached  by  general  demurrer,  the  com- 
plaint being  good  as  against  the  defend- 
ants ;  that  they  are  not  interested  in  the 
question  as  to  the  right  of  relator,  but 
only  in  the  determination  of  their  own 
right  to  the  -office.  People  v.  AhboU,  16 
Cal.d64. 

5.  The  act  of  April  2l8t,  1860,  relative 
to  pilots  in  the  port  of  San  Francisco,  did 
not*  legislate  out  of  office  pilots  licensed 
under  acts  repealed  by  the  act  of  April 
tlst,  whbse  term  of  office  had  not  expired 
when  this  act  went  into  operation.  Jb. 
365.  4 

6.  The  title  of  an  act  cannot  be  used  to 
restndn  or  control  any  positive  provision 
of  the  act,' but  where  the  meaning  of  the 
body  of  the  act  is  doubtful,  the  title  may 
be  resorted  to  as  a  means  of  ascertaining 
the  intention  of  the  legislature.    'lb,  365. 


PILOT  COMMISSIONERS. 

1.  The  board  of  pilot  commissioners  is 
a  quasi  judicial  body,  entrusted  with  du- 
ties, the  performance  of  which  requires 
the  exercise  of  judgment  and  discretion ; 
and  its  members  are  not  civilly  answera- 
ble for  their  acts  as  such.  Downer  v.  Lent^ 
6  Cal.  95. 

2.  The  Board  of  pilot  commissioners 
under  the  act  of  1854  as  amended  by  the 
act  of  1858,  have  only  the  powers  confer- 
red by  the  act,  and  must  appoint  the  pilots 
from  all  classes  of  persons  named  therein. 
They  cannot  appoint  a  man  as  pilot  who 
has  not  served  two  years  on  a  pilot  boat 
in  the  harbor,  or  commanded  a  vessel  in 
and  out  of  port  for  three  years.  People  v. 
Woodbury,  14  Cal.  45. 

See  Office,  Pilot. 


PLACER  COUNTY. 

1.  The  special  act  of  the  legislature, 
approved  April  4th,  1857,  fixing  the  com- 
pensation of  the  county  clerk  of  the  county 
of  Placer  at  $3,000,  was  intended  in  lieu 
of  all  services  rendered  the  county. 
MicheU  V.  SUmer,  9  Cal.  204. 


PLAINTIFF. 

1.  An  agent  cannot  ordinarily  sue  in 
his  own* name  in  respect  to  the  subject  mat- 
ter of  his  own  agency,  and  this  rule  ap- 
plies to  consignees  and  endorsers  of  bills 
of  lading  unless  they  are  in  truth  but  the 
agents  of  the  shippers.  lAneker  v.  Ayes- 
ford,  1  Cal.  82. 

2.  A  sheriff  who  levies  an  attachment 
by  virtue  of  the  process  of  the  court  has 
not  the  right  of  property  in  the  debt,  and 
cannot  maintain  an  action  in  his  own  name 
for  the  recovery  of  the  debt.*  Stddette  v. 
Mulhado,  1  Cal.  105. 

3.  In  an  action  of  ejectment  brought 
by  several  plaintiffs  jointly,  all  must  re- 
cover or  none  can.  Sunol  v.  Hepburn, 
1  CaL  260. 

4.  The  plaintiff  always,  in  contempla- 
tion of  law,  has  the  affirmative  and  the 
right  to  open  and  conclude  the  cause. 
Benham  v.  Rowe,  2  Cal.  408. 

5.  Where  suit  is  brought  upon  a  bill  of 
lading  made  to  the  plaintiff  jointly  with 
another,  the  plaintiff  has  no  separate  cause 
of  action.  Mayo  v.  Stansbury,  3  Cal. 
467. 

6.  A  principal  may  sue  in  his  own  name 
on  a  contract  in  writing,  made  and  signed 
by  his  agent  without  disclosing  his  princi- 
pal, but  the  principal  must  show  the  agen- 
cy and  the  power  of  the  agent  to  bind 
him  at  the  time.  Ruiz  v.  Norton,  4  Cal. 
358. 

7.  H.  purchased  goods  of  P.  &  M., 
which  were  consigned  to  P.,  an  agent.  H. 
failing  to  pay  for  the  goods  on  delivery,  P. 
brought  an  action  to  recover  the  purchase 
money :  held,  that  P.  had  no  right  of  ac- 
tion in  his  own  name.  Phillips  v.  Hen- 
skaw,  5  Cal.  510. 

8.  A  plaintiff  or  defendant  cannot  be 
permitted  to  testify  on  the  part  of  his  co- 
plaintiff  or  defendant.  Gates  v.  NasK  6 
Cal.  194;  Lucas  v.  Payne,  7  Cal.  96; 
Ikimer  v.  Mcllhaney,  8  Cal.  579. 

9.  The  want  of  capacity  in  the  plaintiff 
to  sue  should  be  specifically  set  up  in  the 
answer.  The  general  issue  is  not  suffi- 
cient.  California  Steam  Navigation  Co. 
V.  Wright,  8  Cal.  590. 

10.  It  is  no  ground  of  demurrer  to  a 
complaint  that  the  christian  name  of  one 
of  the  plaintiffs  does  not  appear.  Nelson 
V.  Btghl^d,  13  Cal.  75. 
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IL  On  an  injunction  bond ^ given  to 
plaintiff  and  others  as  obligees,  plaintiff 
alone  may  sue,  if  the  property  on  which 
the  injunction  operated  was  his  sole  prop- 
erty, and  the  injury  his  alone,  the  com- 
plaint averring  these  facts.  Broumer  v. 
Dams^  15  Cal.  11. 

12.  In  an  action  by  the  wife  for  money, 
which,  when  recovered,  will  ^e  her  sepa- 
rate  property,  subject  to  the  management 
and  control  of  the  husband,  he  is  properly 
joined  with  her  as  plaintiff.  Van  Maren 
v.  Johnson,  15  Cal.  310. 
.  13.  The  duty  imposed  by  the  forty-ninth 
section  of  the  revenue  act  of  1857,  for 
gelling  goods  at  public  auction,  is  not  a  tax 
on  the  auctioneer,  but  a  tax  on  the  sale  of 
goods,  or  the  proceeds  of  the  sale — the 
auctioneer  being  made  the  collector  of  the 
State  for  the  amount  of  the  tax.  This 
duty  may  be  collected  by  action  of  debt 
by  the  State  against  the  auctioneer ;  and 
the  penal  remedy  afforded  by  the  fifty- 
second  section  of  the  act  is  not  an  exclu- 
sive remedy.  This  suit  not  being  a  pros- 
ecution but  a  civil  action  for  the  recovery 
of  money  due  the  State,  is  properly 
brought  in  the  name  of  the  State.  StcUe 
of  GoUtfomia  v.  Poulterer,  16  Cal.  532. 
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PLEADING. 

1.  Pleadings  must  be  construed,  when 
they  are  ambiguous,  most  strongly  against 
the  pleader.  Snow  v.  Ifcdstead,  1  Cal. 
361 ;  Chipman  v.  Mnertc,  5  Cal.  51 ; 
Kashaw  v.  Kashaw,  3  Cal.  322 ;  (rreen  v. 
CoviUavdy  10  Cal.  322;  Dye  v.  Dye,  11 
Cal.  167  ;  Sparks  \.De  la  Gaerra,  14  Cal. 
Ill ;  Collins  v.  Butler,  14  Cal.  227. 

2.  Great  latitude  is  given  to  the  courts, 
in  our  statute,  in  amending  and  altering 
pleadings.  Pollock  v.  ffunt,  2  CaL  194 ; 
Steams  v.  Martin,  4  Cal,  229. 

3.  The  verdict  must  be  confitied  to  the 
matter  put  in  issue  by  the  pleadings.  Ben- 
edict V.  Bray,  2  Cal.  256 ;  Trtiebody  v. 
Jacohson,  2  Cal.  285. 

4.  A  contract  contained  a  covenant 
of  stipulated  damages,  and  by  the  same 
contract  the  parties  were  constituted  part^ 
ners-:  it  was  held,  that  in  an  action  on  the 


contract,  the  legal  demand  for  damages 
could  be  joined  with  the  equitable  demand 
for  a  dissolution.  Stone, y,  Fouse^  3  CaL 
294.  • 

5.  A  cop^nership  contract  contained  a 
covenant  also  for  damages:  it  was  h^d 
that  one  pdrtner  could  not  sue  the  other 
for,  the  damages  without  seeking  an  ac- 
count and  a  dissolution.     Ih, 

6.  Pleadings  must  be  8tn>ngly  taken 
against  the  pleader,  and  in  the  absenot  of 
an  allegation  the  presumption  is  that  the 
fact  does  not  exist.    Kashaw  v.  'Kathawj 

3  Cal.  322. 

7.  Whei*e  f^bill  disclosed  that  the  same 
subject  matter  has  been  litigated  between 
the  same  parties  in  a  prior  suit,  and  that 
in  the  said  suit  the  plaintiff  in  this  suit 
had  set  up  the  same  equity  which  he 
claims  by  this  bill,  the  bill  was  ordered  to 
be  dismissed.  Bamett  v.  Kilboumey  3 
Cal.  327. 

8.  The  allegation  of  ignorance  in  mak- 
ing the  necessary  averments,  or  of  insuffi- 
cient conduct  in  the  prosecution  of  a 
former  suit,  does  not  constitute  ground  of 
relief  in  chancery.     lb. 

9.  A  plaintiff  may  waive  a  tort,  and  sue 
in  assumpsit  or  for  an  account  if  he  pre- 
fer it  Lubert  v.  Chauviteau,  3  CaL  462; 
Fratt  V.  Clark,  13  Cal.  90. 

10.  The  distinctions  in  the  form  of 
actions  ex  delicto  and  ex  contractu  was 
abolished  by  statute;  but  the  general 
principles  which  govern  such  actions  are 
retained.  Lubert  v.  Chauviteatt,  3  CaL 
463. 

11.  Assumpsit  on  the  condition  of  a 
bond  would  be  held  bad  on  demurrer. 
Baker  v.  Cornwall,  4  Cal.  16. 

12.  Where  a  party  alleges  assignment 
to  him  of  a  contract  made  with  another, 
he  must  aver  a  positive  transfer  and  the 
character  of  it.  Steams  v.  Martin,  4  GaL 
229. 

13.  Matters  in  avoidance  must  be  spec- 
ially pleaded.  They  cannot  be  used  as 
defenses  under  an  answer  which  is  a  sim- 
ple denial  of  the  allegations  of  the  bilL 
GaskiU  v.  Trainer,  4  Cal.  235. 

14.  Under  the  code  it  is  competent  for 
the  plaintiff  to  recover  real  property,  with 
damages  for  withholding  it,  and  the  rents 
and  profits,  all  in  the  same  action  and  as 
one  cause  of  action.     SuUivan  v.  Daxfis, 

4  CaL  292. 

15.  A  party  ought  not  to  be  allowed  the 
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benefit  of  any  proceediDg-  unless  he  as- 
sumes the  responsibility  of  it.  Douglass  v. 
Madjic  Mail  S.  S.  Co.,  4  Cal.  305. 

16.  The  word  "person"  in  the  code  of 
practice  is  a  generic  term,  and  was  in- 
tended  to  include  artificial  as  well  as  nat- 
ural persons,  corporations  as  well  as  indi- 
viduals. .  Ih. :  San  Francisco  Gas  Co,  v. 
City  of  San  Francisco,  9  Cal.  467. 

17.  We  are  not  disposed  to  encourage 
nice  or  technical  rules  of  pleading,  but  we 
desire  something  like  certainty,  and  that 
the  bar  would  conform  as  near  as  possible 
to  the  requirements  of  the  code.  Mer- 
shon  v.  RandaUj  4  CaL  326. 

18.  The  substitution  of  pleadings  is  al- 
ways within  the  discretion  of  the  court, 
and  notice  of  the  motion  to  apply  for  it 
need  not  be  given  when  the  notice  can  be 
of  no  use.  Benedict  v.  Cozzens,  4  Cal. 
382. 

19.  An  action  may  be  brought  by  one 
person  against  another,  for  the  purpose  of 
determinining  an  adverse  claim  which  the 
latter  makes  against  the  former  for  money 
or  property,  upon  an  alleged  obligation. 
King  V.  IMl,  5  Cal.  84. 

20.  A  court  of  equity  will  not  permit 
litigatidn  by  piecemeal.  The  whole  sub- 
ject matter  and  all  the  parties  should  be 
before  it,  and  their  respective  claims  de- 
termined once  and  forever.  Wilson  v. 
Lassen,  5  Cal.  116. 

21.  Under  our  system  it  is  only  neces- 
saiy  that  the  cause  of  indebtedness  should 
be  stated  in  ouch  a  manner  as  to  apprise 
the  defendants  of  the  object  of  the  suit. 
Mulltken  V.  JIuU,  5  Cal.  246. 

22*  Notwithstanding  our  statute  has  dis- 
pensed with  the  old  form  of  pleading,  and 
it  ia  no  longer  necessary  to  allege  a  ficti- 
tious demise,  still,  facts  sufiicient  must  be 
pleaded  to  show  the  plaintiff's  right  to  re- 
cover, and  it  will  not  do  to  state  conclu- 
sions of  law  in  place  thereof.  Payne  v. 
TreadweO,  5  Cal.  311. 

23.  Though  a  plea  would  be  good  on 
demurrer,  yet  if  no  objection  be  taken  at 
the  time,  and  the  case  be  submitted  to  a 
referee,  the  defect  of  the  plea  is  not  suffi- 
cient reason  to  set  aside  the  report  Os- 
good V.  Davis,  5  Cal.  454. 

24.  For  the  furtherance  of  justice, 
oonrts  should  al^ow  pleadings  to  be  amend- 
ed, so  as  to  present  a  question  of  fraud  to 
the  jury  when  the  defendant  has  been  ar^ 
rested,  that  the  question  may  be  submitted 


to  the  jury  and  a  judgment  be  entered  in 
conformity  to  th6  facts  found.  Maioon  v. 
Eder,  6  Cal.  61 ;  Davis  v.  Robinson,  10 
Cal.  412.    . 

25.  Where  the  complaint  in  an  action 
of  trespass  asks  also  for  the  equitable  in- 
tei*positions  of  the  court,  if  the  law  and 
equity  are  inseparably  mixed  together,  it 
would  be  demurrable*;  but  it  is  not  nee- 
essary  that  thei*e  should  be  express  words, 
showing  where  the  declaration  in  trespass 
leavea  off,  and  the  bill  in  equity  begins. 
Gates  V.  Kieff,  7  Cal.  125. 

26.  A  complaint  which  joiny  an  action 
of  trespass  "  quare  clausum  fregit,"  eject- 
ment and  prayer  for  relief  in  chancery, 
will  be  held  bad  on  demurrer.  To  sus- 
tain such  a  complaint  would  be  subvers- 
ive of  all  the  rules  of  pleading.  Bigelow 
V.  Gove,  7  Cal.  135, 

27.  No  court  could  properly  sustain  a 
pleading  or  uphold  a  kind  of  hybrid  ans- 
wer, half  demurrer  and  half  plea,  with 
nothing  to  designate  where  the  one  lefl  off 
and  the  other  commenced.  Andrews  v. 
Mokelumne  Bill  Co.,  7  Cal.  334. 

28.  Under  no  system  of  pleading  will 
alternative  or  disjunctive  allegations  be 
permitted.  Porter  v.  Hermann,  8  Cal.  624. 

29.  In  forcible  entry  and  detainer,  when 
the  title  beeomes  involved,  the  justice 
must  certify  the  pleadings  to  the  district 
court     Dickinson  v.  Maguire,  9  Cal.  50. 

30.  Under  a  plea  of  general  issue,  evi*- 
dence  of  a  counter  claim  is  not  admissible, 
but  should  be  specially  plead.  Hicks  v. 
Green,  9  CaL  75. 

31.  The  code  makes  no  distinction  be-  '^ 
tween  the  rules  of  pleading  applicable  to 
natural  persons  and  those   applicable  to^ 
artificial  persons.     San    Francisco    Gas 
Co.  V.  city  of  San  Francisco,  9  Cal.  467. 

32.  The  test  of  the  materiality  of  an 
averment  in  a  pleading  is  this :  Could  the 
averment  be  stricken  from  the  pleading 
without  leaving  it  insufficient  ?  WhitweU 
V.  Thomas,  9  Cal.  500. 

33.  When  a  pleader  assumes  to  set  out 
the  particulars  of  his  case,  he  must  be  held 
to  have  done  so.    Low  v.  Henry,  9  Cal.  551. 

34.  The  code  has  abolished  all  distinc- 
tions in  the  forms  of  action,  and  requires 
only  a  simple  statement  of  the  facts  consti- 
tuting the  cause  of  action  or  defense. 
Piercy  v.  SaJbin,  10  Cal.  27. 

35.  The  plaintiff  is  compelled  to  set  out 
every  fact   necessary  to    constitute    hia 
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cause  of  action,  and  the  de&ndant  every 
new  matter  of  defense*  This  is  required 
by  the  true  principles  ef  pleading.     /&. 

86.  The  statute  has  not  altered  any  of 
the  ordinary  rules  of  pleading  for  cases  for 
divorce,  except  that  nothing  can  be  taken 
by  admission  or  default.  Oonant  v.  Co- 
nanty  10  Cal.  254. 

87.  The  defendants  cannot  object  to  a 
pleading  as  it  stands,  when  they  refused  to 
permit  it  to  be  amended  to  suit  their  own 
views  of  the  law.  -Summers  v.  Farisk,  10 
Cal.  352. 

88.  Wl^n  a  pleader  wishes  to  avail 
himself  of  a  statutory  privilege  or  right 
given  by  particular  facts,  he  must  show 
the  facts.     Bye  v.  Dtfe,  11  Cal.  167. 

89.  Common  counts,  in  the  usual  form 
adopted  under  the  old  system  of  pleading, 
are  goodjn  actions  against  private  persons. 
Ifunt  V.  CHtf/  of  San  FranciscOy  1 1  Cal.  258. 

40.  The  fact  that,  by  reason  of  one 
count  liaving  been  imperfectly  stated,  no 
judgment  could  be  rendered  on  that  count, 
does  not  affect  the  right  of  plainti£f  to  take 
judgment  on  those  which  are  rightly 
stated.     Ih.  259. 

41.  Where  personal  property  is  tor- 
tiously  taken,  the  party  aggrieved  may 
waive  the. tort,  and  sue  in  assumpsit  for 
the  vklue  of  t^e  property.  Fratt  v.  darh^ 
12  Cal.  90. 

42.  The  old  rules  of  chancery  pleading 
ore  superseded  by  the  practice  act.  Cor- 
dierY.  Sckloss,  12  Cal.  147. 

43.  The  code  governs  all  cases  of  plead- 
ing, legal  and  equitable,  by  the  same  rules. 
Goodwin  v.  Hammond^  13  Cal.  160 ;  Rid- 
dle V.  Bak&r,  13  Cal.  302 ;  Payne\.  Tread- 
wc^i,  16Cal.243. 

44.  Pleadings  in  justices'  courts  are  not 
held  to  much  strictness.  Liening  v.  Goidd^ 
8  CaL  599  ;  Stuart  v.  Lander,  16  Cal.  374. 

45.  Though  a  pleading  is  not  strictly 
proof  for  the  party  making  it,  still  a  com- 
plaint may  be  read  to  the  jury  to  show 
what  allegations  are  not  denied,  and  hence 
admitted.  Garfield  v.  KnigMs  Ferry  and 
Table  Mountain  Water  Co.,  14  Cal.  36. 

46.  An  appeal  will  be  dismissed  when 
the  record  contains  no  copy  of  the  plead- 
ings.    Hart  V.  Plum,  14  Cal.  152. 

47.  A  court  cannot  properly,  even  upon 
consent  of  parties,  pass  upon  questions  not 
raised  by  the  written  allegations  of  the 
pleadings.  Boggs  v.  Merced  Mining  Co., 
14  Cal.  356. 


48.  The  object  of  sworn  pleadings  is  to 
elicit  the  truth,  and  this  object  must  be 
entirely  defeated  if  the  same  &ct  may  Ift 
denied  and  admitted  in  the  same  pleading. 
Hensley  v.  Tartar,  14  Cal.  509;  Blank- 
man  v.  VaUejo,  15  Cal.  644. 

49.»The  rules  of  pleading  under  our 
system  oC  practice  are  very  simple,  and 
can  be  readily  followed ;  yet  we  find  in 
numerous  instances  before  us,  pleadings 
filled  with  recitals,  digressions  and  atoties 
which  only  tend  to  prolixity  and  obacoii- 
ty.  Green  v.  Palmer,  15  Cal.  414 ;  Cor- 
geBY.  Cain,  16  CaL  671. 

50.  Facts  only  must  be  stated  in  the 
complfunt,  as  contradistinguished  from  the 
law,  from  argument,  from  hypoUie»s  and 
from  the  evidence  of  the  facts.    /6. 

51.  £ach  party  must  allege  every  feet 
which  he  is  required  to  prove,  and  will  be 
precluded  from  proving  any  iact  not  al- 
leged.    Green  v.  Pabner,  15  Cal.  415. 

52.  Nothing  should  be  stated  which  is 
not  essential  to  the  claim  or  defense,  or  in 
other  words,  that  none  but  issnable  fiiots 
should  be  stated.  If  this  be  vi<^ted,  the 
adverse  party  may  move  to  strike  out  the 
unessential  parts.     lb.  416. 

53.  All  statements  in  pleadings  (bust  be 
concisely  made,  and  when  once  made, 
mtist  not  be  repeated.    lb,  417. 

.  54.  The  rules  of  pleading,  both  under 
the  old  equity  system  and  under  our  pres- 
ent system,  are  intended  to  prevent  eva- 
sion, and  to  require  'a  denial  of  every 
specific  averment  in  a  sw(tti  bill,  in  sub-  * 
stance  and  in  spirit,  and  not  merely  a  de- 
nial of  its  literal  truth ;  and  wherever  the 
defendant  fails  to  make  such  denial  he  ad- 
mits the  averment.  Mankman  v.  VaUejo, 
15  CaL  644. 

55.  There  is  but  on6  form  of  civil  ac- 
tions in  this  State,  and  all  the  ibrms  of 
pleadings  and  the  rules  by  which  thdr 
sufficiency  is  to  be  determined,  are  pre- 
scribed by  the  practice  act.  Payne  v. 
Treadwell,  16  CaL  248. 

See  Abatement,  Actions,  Actioks 
JOINDER  OP,  Admissions,  III,  Amend- 
ment, Answer,  Appearance,  Avoid- 
ance, Bar  ptEA  IN,  Cognovit,  Com- 
plaint, Conciliation,  Default,  De- 
murrer, Discontinuance,  Election, 
doctrine  op.  Items  bij.l  op.  Justice 
OF  THE  Peace,  III,  Practice,  Pcis 
darrein  continuance,  Variance. 
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PLEDGE. 


1.  A  partj  hj  pledging  negotiable  secaii- 
ties  transferable  hj  deUverj,  loses  all  right 
to  the  securities  when  transferred  hj  the 
pledgee  in  good  faith  to  a  third  party.  Cdt 
▼.  Humbert,  5  Cal.  261. 

2.  The  pledgee  in  such  a  case  should  be 
treated  in  the  transaction  as  the  agent  of 
the  owner,  and  the  owner  should  be  bound 
bj  his  acts  in  the  premises.     Ih,  262. 

3.  The  purchase  of  property  •by  a  fac- 
tor in  his  own  name  makes  him  to  all  the 
world  the  apparent  owner,  and  as  far  as 
affects  the  rights  of  third  persons  his 
power  is  unlimited.  He  has  the  right  to 
.pledge.    Leei  v.  Wadsworthy  5  Cal.  405. 

4.  A  factor  has  no  right  to  pledge 
goods  when  his  only  business  is  to  sell 
goods  consigned  to  him  for  that  purpose 
wherefore,  on  account  of  his  notorious  em- 
ployment, all  the 'World  is  charged  with 
notice  that  the  goods  in  his  possession  are 
the  property  of  others,  and  that  he  has 
power  to  sell  them  and  no  power  to  pledge 
them.     Hutchinsan  y.  Bours,  6  Cal.  385. 

5.  A  pledge  is  a  bailment  which  is  re- 
ciprocaily  beneficial  to  both  parties,  and 
therefore  the  law  requires  of  the  pledgee 
the  exercise  of  ordinary  diligence  in  the 
custody  and  care  of  the  goods  pledged, 
and  he  is  responsible  for  ordinary  neg- 
ligence. St.  LoshfY*  DarndsoUj  6  Cal.  647. 

6.  When  the  bailors  agreed  that  the 
goods  pledged  snould  be  stored  in  a  cer^ 
tain  warehouse  at  their  risk  and  expense : 
held,  that  their  removal  by  an  agent  of 
the  bailees,  though  without  their  knowl- 
edge, charged  them  for  safe  keeping  ^  the 
goods  after  their  removal,  and  that  they 
were  responsible  for  any  damage  to  said 
eoods  caused  by  their  removal  to  an  inse- 
Wor  improper  place  of  atonige.    lb. 

7.  When  there  is  nothing  in  the  busi- 
ness of  consignees  to  make  them  techni- 
cal &ctor8,  third  parties  are  not  bound  to 
know  that  they  acted  as  factors  in  pledg- 
ing particular  goods.  Glidden  v.  Ztieeu, 
7  CaL  29. 

8.  A  mortgage  of  personal  property 
passes  the  present  legal  title  in  the  prop- 
erty itself  to  the  mortgagee,  subject  to  be 
revested  in  the  mortgagor,  his  heirs  or  as- 
signs, upon  the  performance  by  ham  or 
them  of  an  express  condition  subsequent. 
Dewey  V.  Bowman,  8  CaL  150. 


9.  Where  a  negotiable  promissory 'note 
not  yet  due  is  taken  bona  fide,  as  collate- 
ral security  for  a  preexisting  debt,  it  is 
not  subject  to  any  defense  existing  at  the 
date  of  the  assignment  between  the  origi- 
nal parties.  Poffne  v.  Bemtetf,  8  Cal. 
267 ;  RoUnson  v.  Smith,  14  Cal.  48 ;  Na- 
glee  v.  Lymcm,  14  Cal.  454. 

10.  A  pledge  of  personal  property  is  a 
^  mortgage  "  within  the  meaning  of  the  at- 
tachment act,  the  word  being  there  used 
in  the  most  general  signification,  meaning 
"•  security."    Payne  v.  Bensley,  8  Cal.  267. 

11.  The  rule  that  a  factor  cannot  pledge 
the  goods  of  his  principal  is  in  that  case 
confined  to  technical  factors,  when  the 
rights  of  third  parties  are  ii^volved.  ffarr 
v.  Barker,  11  Cal.  402. 

12.  At  one  time  seven  shares  of  stock 
in  a  company  were  pledged  by  defendant 
to  plaintiff  as  security  for  a  note  of  de- 
fendant then  executed.  At  another  time 
twenty  more  shares  were  pledged  as  se- 
curity for  another  note  of  defendant  then 
executed.  In  suit  on  the  notes  and  for 
sale  of  the  stock,  etc,  the  judgment  was 
for  the  amount  of  the  notes,  and  directed 
a  sale  of  all  the  shares  of  stock  and  an 
application  of  the  proceeds  to  the  pay- 
ment of  the  judgment:  held,  that  the 
judgment  was  wrong  so  far  as  it  ordered 
a  sale  of  the  stock  in  gross  and  an  appli- 
cation of  the  proceeds  to  the  entire  in- 
debtedness. Mahoney  v.  Capertan,  15 
Cal.  315. 

See  Deliyebt,  Mortoage,  Statute 
OF  Frauds. 


POSSESSION. 

I.  Of  Real  Estate. 
II.  Of  Personal  Property. 
III.  Abandonment  of  Posseeaion. 


I.  Of  Real  Estate. 

1.  A  person  cannot  be  dispossessed  of 
his  property  under  an  order  of  court  pro- 
ceeding ex  parte  on  the  statement  of  the 
plaintiff,  and  without  citation  or  notice  of 
the  defendant  Ladd  y.  Stevenson,  1  Cal. 
22. 

2.  In  the  action  for  the  recovery  of 
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land,  if  the  plaiDtiff  prove  no  title,  the  de- 
fendants being  in  possession,  cannot  be 
ousted ;  but  if  the  defendants  have  entered 
into  possession,  claiming  under  the  plaint- 
iff, and  in  subordination  to  his  title,  they 
are  estopped  from  questioning  it.  Hoen 
V.  Simmons,  1  Cal.  121. 

3.  Where  a  contract  is  made  to  convey 
land  by  a  quitclaim  deed,  at  a  future  time, 
an  action  cannot  be  maintained  by  the 
vendee  against  the  vendor,  on  the  ground 
that  a  third  person  had  intruded  upon  a 
portion  of  the  land,  and  the  vendee  cannot 
obtain  possession,  therQ  being  no  stipula- 
tion in  the  contract  that  the  vendee  shall 
be  put  in  possession.  Tewksburt^  v.  Ixiffan, 
1  Cal.  130.  , 

4.  Nor  can  such  action  be  sustained  on 
the  ground  that  the  vendor,  long  afler  the 
execution  of  the  contract,  gave  the  vendee 
a  certificate  to  that  effect,  that  at  the  time 
of  making  the  agreement  •  he  consented 
and  agreed  that  the  vendee  should  take 
possession  of  the  lot  forthwitl^     Ih, 

5.  One  who  is  in  the  actual  possession 
of  land  cannot  by  process  of  law  be  ousted 
by  another  who  has  neither  title  nor  color 
of  title.     Sunol  v.  Hephum,  1  Cal.  259. 

6.  The  fact  that  horses  and  cattle  of  a 
person  have  roamed  over  and  grazed  upon 
a  particular  tract  of  land  does  not  of  itself 
alone  make  out  his  actual  possession  of  the 
land.     Ih.  260. 

7.  If  the  plaintiff  was  not  in  possession 
at  the  time  of  the  defendant's  entry,  he 
cannot  maintain  ejectment.     Ih. 

8.  When  the  plaintiff  seeks  to  recover 
upon  the  sole  ground  of  prior  possession, 
a  clear  and  unequivocal  possession  should 
b^^roven.  Taking  possession  and  driv- 
ing some  surveyoi^s  stakes  and  clearing 
away  some  brush  for  the  purpose  of  erect- 
ing a  dwelling  house,  but  performing  no 
other  acts  of  ownership  at  that  or  any 
other  time,  are  insufficient  evidefkces  of 
possession.  Woodworth  v.  Fulton,  1  Cal. 
310. 

9.  Courts  will  proctect  the  rights  of  the 
actual  possessors,  and  if  the  complaint 
avers  possession  by  the  plaintiff  and  is  not 
dehied  by  the  answer,  it  will  be  assumed 
by  the  court  as  a  conceded  fact.  FoUom 
V.  Root,  1  CaL  376. 

10.  A  lot  of  land  in  the  harbor  of  San 
Francisco,  lying  within  the  line  of  streets 
as  laid  down  and  recognized  by  the  city  on 
its  official  map,  and  being  in  the  actual 


possession  of  a  person  who  claims  to  be 
the  owner,  cannot  be  taken  from  him  an^ 
appropriated  to  the  public  uae  without 
paying  him  a  just  compensation.  Gunter 
V.  Geary,  1  Cal.  465. 

11.  After  the  purchase  of  land  by  a 
party  at  sheriff's  sale,  he  has  the  right  to 
sue  for  his  possession ;  and  the  discovery 
of  a  fraud  after  suit  broug|it  would  en- 
title him  so  to  shape  his  action  as  to  in- 
clude it  for  the  consideration  of  the  court 
Tniebody  v.  Jacobson,  2  CaL  284. 

12.  Possession  is  always  prima  facie 
evidence  of  title,  and  proof  of  prior  fxw- 
session  is  enough  to  maintain  ejectment 
against  a  mere  naked  trespasser.  Hutch" 
tn«on  V.  Perley,  4  Cal.  34 ;  Htcts  v.  Ikwfs^ 
4  Cal.  69  ;  Winans  v.  Christy,  4  CaL  78 ; 
Plume  V.  SevHird,  4  Cal.  96 ;  MeMtnn  v. 
Mayes,  4  CaL  210 ;  Bequette  v.  Gaulfieldj 
4  CaL  278;  Ramirez  v.  ^  Murray,  4  CaL 
293 ;  Mrris  v.  Russell,  5  CaL  250  ;  Gra- 
ver V.  Hawley,  5  CaL  486 ;  CoviSaud  v. 
Tanner,  7  CaL  39;  McCarron  v.  (TCkn- 
neSL,l  Cal.  153;  Birdv.Dmnison,!  GsL 
302 ;  Merced  Mining  Oo.  v.  Fremont,  7 
CaL  302 ;  Bird  v,  lAshros,  9  CaL  5 ; 
Nagle  v.  Macy,  9  Cal.  427. 

13.  To  constitute  a  possession  suffident 
to  establish  prima  facie  evidence  of  title, 
there  must  be  an  actual  bona  fide  occupa- 
tion or  possessio  pedis,  and  not  a  mere 
assertion  of  title.  Plume  v.  Seward,  4 
Cal.  96. 

.14.  In  actions  of  ford^e  entry  and  de- 
tainer, the  statute  does  not  require  an  alle- 
gation of  possession  by  the  plaintiff.  Orth 
nise  V.  CarghiU,  4  Cal.  122. 

15.  It  is  not  for  the  jury  to  determine 
whether  the  fact  of  prior  possession  is 
evidence  of  title ;  it  is  so  declared  by  Imr. 
Oastro  V.  GiU,  5  Cal.  42. 

16.  A  party's  possession  is  not  always 
confined  to  his  actual  enclosure.     Ik 

17.  Proof  of  possession,  however  short, 
will  entitle  a  claimant  to  recover,  unles 
the  defendant  can  account  for  such  posses- 
sion, or  show  a  prior  possession  or  title  in 
himself  or  a  third  person.  Potter  ?. 
Knowles,  5  CaL  88. 

1 8.  Where  two  parties  rely  upon  posses- 
sion merely  as  proof  of  title,  the  presump- 
tion of  ownership  is  in  fovor  of  the  firet 
possessor.     Ih. 

19:  To  sustain  an  action  of  ejectment 
in  favor  of  a  party  relying  upon  mere 
prior  possession,  the  defendant  in  the  ao- 
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tion  is  treated  as  an  intruder  and  wrong 
doer,  who  invades  without  right  in  the 
premises.  McClintock  v.  JBrydeUy  5  Cal. 
101. 

20.  Where  the  plaintiff  claimed  title  to 
the  premises  as  part  of  a  preemption  claim 
located  by  him,  he  must  prove  an  enclosure 
of,  or  marked  and  visible  boundaries  em- 
bracing the  lot  in  dispute.  Larue  v.  Gas- 
KfM,  5  Cal.  166. 

21.  A  claim  for  the  possession  of  real 
property,  with  damages  for  its  detention, 
cannot  be  joined  in  the  same  complaint 
under  any  system  of  pleading  with  a  claim 
for  consequential  damages  arising  from  a 
cbange  of  a  road,  by  which  a  tavern-keeper 
may  have  been  injured  in  his  business. 
Bowles  V.  Sacramemio  Turnpike  and  Plank 
JSoad  Go.,  5  CaL  225. 

22.  Prior  possession  is  evidence  of  title, 
and  this  cannot  by  any  system  of  reason- 
ing be  made  to  yield  to  mere  color  of  title. 
Norrii  v.  EusseUy  5  Cal.  250. 

23.  The  occupant  of  mineral  land  may 
rely  upon  his  possession  against  a  mere 
trespasser,  unless  he  uses  the  land  for 
grazing  or  agricultural  purposes.  Fitz- 
fferald  v.  Urtony  5  Cal.  309. . 

24.  The  right  of  enjoyment  of  posses- 
sion to  public  lands  may  descend  among 
the  effects  of  a  deceased  person  to  the 
executor  or  administrator,  and  the  right  of 
the  deceased  be  conveyed  by  a  regular 
sale  to  another.  Graver  v.  Hawley,  5  Cal. 
486. 

25.  To  enable  the  plaintiff  in  ejectment 
to  recover  on  prior  possession,  he  must 
allege  and  prove  an  actual  ouster.  Watson 
▼.  Zimmerman^  6  Cal.  47. 

26.  In  cases  of  forcible  entry,  what  is 
an  actual  and  what  a  constructive  posses- 
sion, in  many  cases,  must  be  a  question  of 
fact  for  the  jury.  (7  Cdllaghan  v.  Booth, 
6  Cal.  65. 

27.  In  an  action  for  the  recovery  of  a 
portion  of  a  tract  of  land,  both  parties  re- 
lying on  possession,  and  the  defendant 
proving  a  prior  possession  by  actual  en- 
closure of  the  entire  tract,  it  was  error  to 
instruct  the  jury  that  the  defendant's  pos- 
session, was  not  valid,  unless  in  conformity 
with  the  preemption  laws  of  the  United 
States  or  the  possessory  law  of  this  State. 
Bradshaw  v.  Treat,  6  Cal.  172. 

28.  Possession  gives  title  only  by  pre- 
sumption; then  when  the  possession  is 
shown  to  be  of  public  land,  why  may  nfii 


any  on^oust  the  possessor?  Why  can  the 
latter  protect  his  possession  ?  Only  upon 
the  doctrine  of  presumption,  for  a  license 
to  occupy  from  the  owner  will  be  presumed. 
Conger  v.  Weaver,  6  Cal.  557. 

29.  Where  a  plaintiff  in  ejectment  seeks 
to  recover  upon  prior  possession,  and  does 
not  show  a  compliance  with  the  statute  con- 
cerning possessory  actions  in  this  State,  he 
can  only  recover  upon  proof  of  actual  bona 
fide  occupation.  Murphy  v.  Wallingford, 
6  Cal.  649. 

30.  Possession  is  not  constructive  notice 
of  title,  but  it  may  be  admitted  in  evidence 
along  with  other  facts  to  establish«fraud  or 
actual  notice.  Stafford  v.  Lick,  7  Cal.  489. 

31.  Parties  in  possession  "Of  land,  claim- 
ing title  thereto,  are  presumed  to  be  the 
owners  thereof,  and  are  entitled  to  comr* 
pensation  before  it  can  be  taken  for  public 
uses.  Sacramento  Valley  R.  JR.  Co.  v. 
Mojffatt,  7  Cal.  579. 

32.  The  plaintiff  having  entered  into 
possession  under  S.  M.  H.  and  in  subordi- 
nation to  his  title,  cannot  question  S.  M. 
H.'s  right  •  to  execute  the  mortgage  or 
agreement  which  conferred  the  right  of 
reentry  upon  defendant  Henderson  v. 
Grewell,  8  Cal.  584. 

33.  The  possession  of  J.  being  that  of 
his  employer,  w^as  not  notice  to  the  pur- 
chaser of  a  mining  claim.  Jfinkins  v. 
Bedding,  8  Cal.  603. 

34.  A  mere  trespasser  upon  the  prior 
actual  possession  of  a  party  cannot  justify 
his  act  by  showing  the  true  title  outstand- 
ing in  a  third  person,  no  party  to  the  suit; 
else  a  prior  possessor  might  never  gain 
any  repose  by  virtue  of  his  adverse  pos- 
session, and  could  never  gain  a  title  under 
the  statute  of  limitations.  Bird  v.  Lis- 
Bros,  9. Cal.  5. 

35.  But  when  the  plaintiff  in  ejectment 
does  not  rely  on  prior  possession,  but  on 
his  strict  title,  the  defendant  in  possession 
having  a  good  prima  facie  right  may  set 
up  and  show  the  true  title  to  be  in  another 
party.     lb.  6. 

36.  Possession  is  evidence  of  title;  and 
the  party  in  possession  is  therefore  deemed 
in  law  to  be  the  owner.     /  b.  7. 

37.  If  any  one  acquires  a  title  by  ad- 
verse possession,  it  must  be  the  party 
having  the  prior  actual  possession.  The 
party  having  the  prior  actual  possession  is 
always  entitled  to  recover  the  possession 
of  the  premises  from  the  second  possessor 
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when  both  claim  only  by  possess^Dn,  and 
the  suit  is  only  between  two  parties. 
Huvfiphreys  v.  McOaU,  9  CaL  64. 

38.  It  is  error  to  refuse,  in  an  action  of 
ejectment,  a  nonsuit  as  to  such  defendants 
as  were  not  in  possession  of  the  premises 
at  the  commencement  of  the  aotion.  Gar^ 
ner  v.  Marshall,  9  Cal.  270. 

39.  The  possession  of  one  tenant  m 
common  is  possession  for  all;  but  this 
possession  is  one  which  ceases  the  moment 
it  becomes  adverse  to  the  others.  Partridge 
V.  McKinney,  10  Cal.  184. 

40.  It  has  been  held  that  the  declara- 
tions of "  a  tenant  in  possession  of  land, 
those  declarations  being  made  at  the  time 
of  possession,  may  sometimes  be  given  in 
evidence  as  «  part  of  the  res  gestae,  to 
qualify  the  possession,  the  possession  being 
the  transaction  which  the  declarations  illus- 
trate. But  in  order,  and  prior  to  the  in- 
troduction of  these  declaration^,  it  must  be 
proved  that  the  tenant  was  in  possession 
at  the  time  the  proposed -declarations  were 
made.     Ellis  v.  Janes,  10  Cal.  458. 

41.  Where  a  party  takes  possession  of 
a  part  of  a  tract  of  land  under  a  deed  of 
conveyance  to  the  whole,  and  at  the  time 
of  entry  no  one  is  holding  adversely,  such 
possession  will  extend  to  the  whole  tract 
described  in  the  deed.  Rose  v.  Davis,  11 
Cal.  141. 

42.  Possession  of  the  grantor  under 
whom  the  plaintiff  claims  inures  to  the 
benefit  of  such  plaintiff!  Ih, 

43.  Possession  of  one  partner  or  ten- 
ant .  in  common  is  the  possession  of  all. 
Waring  v.  Grow,  11  Cal.  371. 

44.  Parties  taking  possession  of  a  quartz 
lead  under  an  agreement  made  with  an- 
other party  cannot  retain  possession  and 
refuse  compliance  with  their  agreement 
made  in  consideration  of  such  possession 
and  right  to  the  lead.  Hitchins  v.  Nou- 
gues,  11  Cal.  36. 

45.  J!'he  delivery  of  a  deed  and  cutting 
of  firewood  on  the*  tract  is  not  sufficient 
evidence  of  pos^ssion.  The  cutting  of 
timber  by  itself  was  neither  possession  or 
title  as  against  the  owner.  Stockton  v. 
Garfrias,  12  CaL  316. 

46.  Open  and  notorious  possession  of 
real  estate  by  one  having  an  unrecorded 
deed  for  it,  is  evidence  of  notice  to  a  sub- 
sequent purchaser  of  the  first  vendee's 
title.  But  the  possession  must  exist  at  the 
time  of  the  acquisition  of  tiile  or  deed  of 


the  subsequent  vendee  from  the  common 
vendor.     Bunter^v,  Watson,  12  CaL  376w 

47.  Where  the  complaint  called  upon 
the  defendant  to  answer  not  only  the  char- 
acter of  the  possession  but  the  fact  of 
possession  of  it,  a  failure  to  deny  the  aver* 
ment  is  an  admission  of  it.  Burks  ▼.  Tc^ 
Ue  Mountain  W.  Co.,  12  CaL  407. 

48.  In  an  action  of  ejectment,  'where 
the  complaint  all#ges  possession  in  the  de- 
fendant, a  denial  in  the  answer  in  the  fol- 
lowing words  is  not  sufficient  to  put  at 
issue  the  question  of  possession :  ^  De- 
fendant denies  that  he  has  unlawfallj, 
wrongfully,  and  in  violation  ef  the  plain- 
tiff's rights,  had  the  possession,"  etc  This 
denial  might  be  true,  and  yet  the  defend- 
ants be  in  possession.  The  defendant  was 
called  on  to  answer  not  only  the  character 
of  the  possession,  but  the  fact  of  posses^- 
sion.     Ih*  409. 

49.  Though  an  agreement  may  show  an 
attempt  by  plaintiff  to  get  possession  and 
work  a  mining  claim  in  dispute  on  the  day 
the  defendant  got  his  title,  and  though  not 
sufficient  of  itself  to  show  actual  posses- 
sion or  a  right  of  possession,  yet  shows  a 
fact  which  in  connection  with  other  proof 
tended  to  prove  the  bona  fides  of  plaint- 
iff's claim,  or  notice  of  it  by  defendant 
McCrarrity  v.  Byington,  12  CaL  430. 

50.  In  an  action  of  ejectment  to  recov- 
er minmg  claims,  an  answer  to  the  com- 
plaint which  avers  ^  that  any  right  whidi 
plaintiff!^  may  have  ever  had  to  the  posses- 
sion, etc,  they  forfeited  by  a  noncompli- 
ance with  the  rules,  customs  and  regu- 
lations of  the  miners  of  the  diggings 
embracing  the  claims  in  dispute  prior  to  the 
defendant's'  entry,"  is  insufficient  in  not 
setting  forth  the  rales,  customs,  etc 
Dutch  Flat  Water  Co.  Y.Mooney,  12  CaL 
534. 

51.  Where  a  party  takes  possession  of 
a  tract  of  land,  and  encloses  it  with  a  fence 
consisting  of  posts  seven  feet  fqsait,  and 
one  board  six  inches  wide  nailed  on  to 
the  posts,  and  the  same  is  not  sufficient  to 
turn  cattie,  and  the  land  is  not  caltivatedy 
such  possession  is  not  sufficient  to  sustain 
an  action  of  ejectment  as  against  a  party 
in  possession  of  a  part  pf  the  tract,  under 
a  deed  to  the  whole.  Baldwin  v.  iSfn^y* 
«(w,  12  Cal.560. 

52.  The  fact  that  a  party  had  cattle  on 
the  land,  or  was  there  for  short  periods 
himself,  or  that  he  claimed  within  given 
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limits,  is,  in  the  absence  of  any  enclosure 
or  some  vjisible  physical  signs  of  the  ex- 
tent of  his  boundaries  or  clidm,  insuffi- 
cient to  show>the  fact  of  possession  of  any 
particular  tract,  when  others  were  also  in 
possession.  Wilson  v.  Corbier^  18  Cal. 
167. 

b^.  A  perfect  equity  united  with  pos- 
session is,  under  6ur  system,  equiyalent 
for  all  purposes  of  defense  to  a  legal  title. 
Morrison  v.  Wilson^  13  CaL  500. 

54.  Possession  of  a  tenant  is  not  notice 
of  his  landlord's  title.  SmOh  v.  DaU,  13 
Cal.  511. 

bb.  Possession  of  land  at  the  death  of 
a  party  gives  prima  facie  tide  to  his  heirs 
or  representatives.  Gregory  v.  McPher- 
son,  13  Cal.  572. 

56.  Mere  prior  possession  of  land  can- 
not prevail  against  the  present  possession 
of  defi^ndant,  taken  under  claim  of  title, 
derived  regularly  or  not,  from  the  right- 
ful owner.  Gregory  v.  Haynes^  13  Cal. 
595. 

57.  Defendant  had  been  let  into  posses- 
sion undei;  judgment  in  ejectment  by  him 
against  C.  This  judgment  is  afterwards 
reversed.  C.  sells  to  G.:  held,  that  de- 
fendant's possession  was  sufficient,  until  re- 
stored by  due  course  of  law,  to  break  the 
force  of  the  claim  of  G.  bas«d  upon  the 
prior  possession  of  C.     Ih. 

58.  The  right  to  a  preemption  in  public 
.land  is  not  assignable ;  but  the  possession 
of  public  land,  whether  taken  for  the  pur- 
pose of  getting  a  preemption  right  or  any 
other  purpose,  or  the  land  itself,  may  be 
mortgaged.  Whitney  v.  Buckmanj  13  Cal. 
539. 

59.  An  allegation  in  the  complaint,  that 
plaintiffs  are  the  sons  of  Joaquin  Castro, 
and  have  been  iapossession  of  the  rancho 
since  his  decease,  is,  in  the  absence  of  a 
special  demut*rer,  a  sufficient  allegation  of 
heirship.     Castro  v.  ArmesHy  14  Cal.  39. 

60.  Where  a  complaint  for  the  jposses- 
sion  of  land  avers  defendants  to  be  in  pos- 
session, and  the  answer  does  not  deny,  but 
affirmatively  shows  it,  then,  even  if  the  al- 
legation of  possession^e.not  material,  and 
therefore  not  requiring  a  denial,  the  fact 
of  possession  becomes  a  matter  of  admis- 
sion or  agreement  between  the  parties,  as 
an  independent  fact  not  in  issue  by  the 
pleadings  but  affecting  the  whole  case. 
Faufdl  V.  OuHahan,  14  Cal.  116. 

61*  The  possession  of  agricultural  land 


is  prima  flcie  proof  of  title  against  a  tres- 
passer; but  where  it  is  shown  that  the 
party  goes  on  mineral  land  to  mine,  there 
is  no  presumption  tliat  he.  is  a  trespasser ; 
and  the  statutory  presumption  that  it  is 
public  land,  in  the  absence  of  proof  of 
title  in  the  person  claiming  it  as  agricul- 
tural land,  applies.  Burdge  v.  Smith,  14 
CaL  383. 

62.  Mere  entry  on  public  land,  without 
enclosing  it,  does  not  give  a  right  of  action 
on  the  possession  alone.  Wright  v.  White^ 
sides,  15  Cal.  47. 

-  <63.  A  party  claiming  land  under  the 
possessory  act  of  1852,  must  show  com- 
pliance with  the  provisions  of  the  act.  He 
must  be  a  citizen  of  the  United  States; 
must  file  the  affidavit  required  by  section 
two ;  and  make  his  improvements  within 
ninety  days^  etc  Merely  residing  on  a 
part  of  the  land,  tracing  lines,  putting  up 
stakes  for  boundaries,  etc.,  is  not  sufficient. 
lb. 

64.  Merely  gojpg  on  waste,  uninclosed 
public  land,  and  building  or  occupying  a 
house  and.^  corral,  and  even  subsequently 
cutting  hay  on  part  of  the  land,  does  not  give 
the  party  any  claim  to  or  possession  of  the 
whole  tract  of  one  hundred  and  sixty 
acres.  The  case  would  be  different  if  the 
party  claimed  and  entered  under  the  pos- 
sessory act  of  this  State,  and  pursued  the 
necessary  steps  prescribed  by  it ;  or  prob- 
ably, if  he  had  made  his  entry  under  the 
preemption  laws  of  the  United  States. 
Garrison  v.  Sampson,  15  Cal.  95. 

65.  Where,  in  such  case — there  being 
no  claim  under  the  possessory  act,  or  the 
preemption  laws  of  the  United  States — 
plaintiff  claims  one  hundred  and  sixty 
acres  by  force  of  his  prior  possession,  and 
a  contract  or  consent  on  the  part  of  de- 
fendant, whom  he  let  into  possession,  to 
hold  the  premises  for  him,  or  subject  to 
his  order,  the  judgment  cannot  be  in  favor 
of  plaintiff  for  the  whole  tract,  but  only 
for  the  small  part  on  which  the  house  and 
corral  were  situated,  and  of  which  plaint- 
iff was  in  the  actual  occupancy — there  be- 
ing no  proof,  except  defendant's  general 
consent,  as  above  named,  that  defendant 
agreed  to  hold  the  whole  tract  for  plaint- 
iff.    Ih. 

66.  In  ejectment  for  mineral  land, 
plaintiff  averred  possession  of  a  large  tract 
of  land,  including  the  mining  ground  in 
controversy,  and  that  he  occupied  the  land 
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for  agricultural  and  mining  purposes,  with- 
out statino^  that  any  use  was  made  of  the 
particular  portion  keld  hj  defendants. 
This  averment  of  possession,  and  also  the 
averment  of  ouster,  were  insufficiently  de- 
nied in  the  answer ;  but  the  answer  aver- 
red affirmatively,  that,  at  the  time  defend- 
ants entered  upon  the  ground  in  dispute, 
it  was  a  part  of  the  public  domain  of  the 
United  States,  contained  large  and  valua- 
ble deposits  of  gold,  that  they  entered 
upon  and  took  possession  of  it  for  mining 
purposes,  and  that  they  have  since  held 
and  used*  it  for  such  purposes  only.  The 
court  below  gave  judgment  for  plaintiff 
on  the  pleadings :  .held,  that  these  affirm- 
ative averments  of  defendants  being 
proved,  plaintiff  could  not  recover  without 
showing  such  an  actual  and  meritorious 
possession  and  occupancy  as  rendered  the 
interference  of  the  defendants  unjust  and 
inequitable ;  that  he  could  not  recover  on 
the  pleadings  because  the  character  of  his 
possession  did  not  appear,  (he  complaint 
not  averring  that  this  particular  portion  of 
the  land  was  ever  used  by  plaintiff  for  any 
purpose  whatever.  Smith  v.  Doey  15  Cal. 
104. 

67.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has  in  good  faith  located  upon  public  min- 
eral land  for  the  purpose  of  mining.     lb, 

68.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  opposite 
sides  of  the  same  hill.  Plaintiffs  were  an 
ordinary  joint  stock  company,  or  common 
partnership,  and  claimed  by  purchase  and 
transfer  from  the  original  members  of  the 
company.  The  practice  of  the  company 
was  to  issue  to  members  certificates  of 
stock,  and  these  certificates  constituted  the 
only  evidence  of  membership  recognized 
by  the  company,  transfers  being  made  by 
an  assignment  of  the  certificates,  and  a 
notice  thereof  in  the  books  of  the  com- 
pany. On  the  trial,  these  certificates  with 
the  assignments  were  read  in  evidence  by 
plaintiffs,  to  show  *  their  interest  in  the 
ground,  and  their  right  to  maintain  the  ac- 
tion, defendants  objecling  to  them  on  the 
ground  of  irrelevancy,  and  that  their  exe- 
cution was  not  proved.  The  courfc  in- 
structed the  jury — 1st,  that  if  they  found 
that  plaintiffs  located  their  claim  as  now 
claimed,  before  the  location  of  defendants' 
claim,  then  they  should  find  for  plaintiffs ; 
and   2d,  if  they  found  that  defendants 


never  located  any  claim  adjoining  plaint- 
iff's claim,  then  they  should  find  for  plaint- 
iffs :  held,  that  the  instructions  are  wrong, 
as  violating  the  principle  that  plaintiff 
must  recover  on  the  strength  of  his  own 
title ;  ^at  defendants,  having  been  in 
actual  possession  fof  a  long  time,  were  not 
required  to  show  anything  beyond  it  until 
a  prior  and  paramount  right  was  shown  in 
plaintiffs  ;  that  it  was  not  essential  to  de- 
fendants' possession  that  they  had  ever 
formally  located  their  claim  in  accordance 
with  any  mining  regulations,  or  that  they 
had  or  claimed  any  other  mining  ground. 
Pennsyhania  Mining  Co,  v.  Owens^  15 
Cal.  136. 

*  69.  Possession  taken  of  the  property 
mortgaged,  by  consent  of  the  owner  or  by 
contract  with  him,  may  confer  rights  as 
against  third  parties,  but  thej  are  inde- 
pendent and  distinct  from  any  rights 
springing  from  the  mortgage,  from  which 
they  derive  no  support.  Johnson  y.  Sker- 
man,  15  Cal.  293. 

70:  To  sustain  forcible  entry  and  de- 
tainer, plaintiff  must  have  been  in  actual 
possession,  and  where  the  land  is  public 
land,  not  taken  up  under  our  possessory 
act  nor  under  the  federal  laws,  such  act- 
ual possession  can  be  shown  only  by  act- 
ual inclosurft  or  its  equivalent.  Pr^tion 
V.  Kehoe,  15  Cal.  318. 

71.  A  stranger  to  the  title  of  real  prop- 
erty, though  in  possession^  cannot  go  into 
equity  and  enjoin  the  purchaser  and  own- 
ers thereof  from  setting  up  and  enfbrdng 
their  title,  on  the  ground  that  it  was 
fraudulently  and  illegally  acquired  by 
them  of  a  third  person  who  does  not  com- 
plain.    TreadmeU  v.  Payns,  15  CaL  499. 

72.  Where  a  vendee  of  personal  prop- 
erty buys  it  bona  fide,  •  takes  possession 
openly  and'  holds  it  in  exclusive  posses- 
sion for  a  year  or  more,  and  afterwards 
puts  the  property  into  the  possession  of 
the  veivior  as  attorney  in  fact  of  the  ven- 
dee, this  qualified  possession  of  the  ven- 
dor does  not,  as  matter  of  law,  show  the 
sale  to  be  fraudulent  and  void  as  against 
the  creditors  of  ihe*  vendor.  Stevens  v. 
Irwiny  15  Cal.  506. 

73.  Where  plaintiff  had  been  in  the 
peaceable  and  quiet  possession  and  use  of 
premises  through  his  agent  and  by  his  ten- 
ants, and  the  building  being  uarented,  had  , 
locked  the  door  and  taken  the  key  to  his 
office,  he  was  in.  the  ^actual  possession* 
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of  the  premises,  within  the  statute  of 
forcible  entry  and  detainer.  Minium  v. 
Burr,  16  Cal.  109. 

74.  That  statute  does  not  require  actual 
occupancy,  and  ^  actual  possession"  con- 
sists as  much  of  a  present  power  and  right 
of  dominion  as  of  an  actual  corporal  pres- 
ence in  the  house.     /6. 

75.  Where  a  building  locked  up  and  so 
in  possession  of  plaintiff  has  been  entered 
by  third  persons,  and  taken  possession  of 
forcibly  and  unlawfully,  and  is  detained,  it 
should  be  left  to  the  jury  to  determine  how 
and  by  whose  direction,  agency,  or  pro- 
curement the  entry  was  made,  and  whether 
by  preconcert  and  arrangement  or  not ; 
and  if  they  find  possession  was  not  taken 
by  the  act,  agency,  and  cooperation  of  all 
the  defendants,  and  the  holding,  whether 
by  one  or  many,  was  in  pursuance  of  such 
arrangement  or  preconcert,  then  the  de- 
fendants are  guilty  of  the  entry  and  de- 
tainer.    Ih, 

76.  The  fact  th^t  the  defendants  did  not 
themselves  go  into  the  actual  corporal 
possession  of  the  premises,  or  did  not 
personally  take  possession  or  make  entry, 
does  not  defeat  the  action.    Ih. 

77.  The  objection  to  a  complaint  in 
forcible  entry  and  detainer,  that  it  does  not 
aver  "  actual"  possession — ^the  word  "  pos- 
session" only  being  used — ^was  a  mere  de- 
fect in  pleading,  which  should  have  been 
taken  advantage  of  below,  where,  if  the 
objection  be  good,  the  complaint  could  have 
be«n  amended,  but  it  cannot  be  urged  in 
the  supreme  court  for  the  first  time.  lb. 

78.  There  is  no  necessity,  in  a  complaint 
in  ejectment,  in  negativing  the  possibly 
rightful  character  of  defendant's  posses- 
sion. Such  possession  is  a  pleadable  and 
issuable  fact ;  but  if  it  rest  upon  any  exist- 
ing right,  defendant  must  show  it  affirma- 
tively in  his  defense.  Payne  v.  T^'ead- 
t£^  16  Cal.  243. 

79.  On  the  trial  in  ejectment,  plaintifi* 
can  rest  his  case,  in  the  first  instance,  upon 
proof  of  his  seizing,  and  of  the  possession 
by  defendants.  From  these  facts,  when 
established,  the  law  implies  a  right  to  the 
present  possession  in  the  plaintiff,  and  a 
holding  adverse  to  that  right  in  defend- 
ants,   lb.  244. 

80.  In  this  State,  although  the  larger 
p(»iion  of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat 
an  action  for  mining  claims,  water  privi- 
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leges  and  the  like,  by  showing  the  para- 
mount title  of  the  government.  Our 
courts,  in  determining  controveraies  be- 
tween parties  thus  situated,  presume  a 
grant  from  government  to  the  first  appro- 
priator.  This  presumption,  though  of  no 
avail  against  the  government,  is  held  abso- 
lute in  such  controversies.  Coryell  v. 
Cam,  16  Cal.  572. 

81.  In  controversies  respecting  public 
lands,  other  than  mineral  lands,  the  title,  as 
between  citizens  of  the  State,  where 
neither  party  connects  himself  with  the 
government,  is  considered  vested  in  the 
first  possessor,  and  to  proceed  from  him. 
This  possession  must  be  an  actual  one, 
and  not  constructive ;  and  the  right  it  con- 
fers must  be  distinguished  from  the  right 
given  by  the  possessory  act  of  the  State. 
lb. 

82.  A  party  relying  on  the  possessory 
act  of  the  State  must  show  compliance 
with  its  provisions,  and  can  then  maintain 
an  action  for  the  possession  of  land  occu- 
pied for  cultivation  or  grazing,  without 
showing  an  actual  enclosure  or  actual  pos- 
session of  the  whole  claim,     lb.  573. 

83.  Where  plaintiff  relies  not  on  the 
possessory  act  of  the  State,  but  on  the 
prior  possession  of  himself,  or  of  parties 
through  whom  he  claims,  such  possession 
must  be  shown  to  have  been  actual  in  him 
or  them;  and  by  actual  possession  is 
meant  a  subjection  to  the  will  and  domin- 
ion of  the  claimant,  and  is  usually  evi- 
denced by  occupation,  by  a  substantial  in- 
closure,  by  cultivation,  or  by  appropriate 
use,  according  to  the  particular  locality 
and  quality  of  the  property.     lb. 

84.  The  cases  where  possession  must  be 
surrendered,  before  action  for  the  purchase 
money  can  be  brought,  are  those  where  a 
contract  has  been  made,  and  possession  has 
been  taken  thereunder,  and  the  vendee 
seeks  to  rescind  the  contract,  on  the  ground 
of  defective  title,  or  the  inability  of  the 
vendor  to  perform  the  contract  on  his  part, 
or  of  some  fraudulent  representations  in- 
ducing its  execution.  In  these  cases,  the 
vendee  must  first  offer  to  restore  whatever 
he  has  received,  before  he  can  call  upon 
the  vendor  to  refund  the  purchase  money. 
Where  the  contract  is  void,  there  is  nothing 
to  rescind;  no  rights  are  acquired,  and 
there  are  in  consequence  no  rights  to  re- 
store. This  distinction  between  the  cases 
where  the  possession  is  taken  under  a  con- 
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tract,  and  where  there  is  possession  with 
a  void  contract — that  is,  where  there  is  no 
contract —  rests  upon  prindple,  and  is  fully 
recognized  by  the  authorities.  McOracken 
V.  Oity  of  San  Francisco,  16  Cal.  628. 

85.  To  render  possession  adverse,  so  as 
to  set  the  statute  of  limitations  in  motion, 
it  must  be  accompanied  with  a  claim  of 
title ;  and  this  claim,  when  founded  "  upon 
a  written  instrument  as  being  a  convey- 
ance of  the  premises,"  must  be  asserted  by 
the  occupant  in  good  faith,  in  the  belief 
that  he  has  good  right  to  the  premises,  and 
with  the  intention  to  hold  them  against  all 
the  world.  The  claim  must  be  absolute — 
not  dependent  upon  any  contingencies — 
and  must  -be  "exclusive  of  any  other 
right ;"  and  to  render  the  adverse  possess- 
ion, thus  commenced,  effectual  as  a  bar  to 
a  recovery  to  the  true  owner,  the  possess- 
ion must  be  continued  without  interrup- 
tion, under  such  claim,  for  five  years. 
When  parties  assert,  either  by  declarations 
or  conduct,  the  title  to  property  to  be  in 
others,  the  statute  cannot,  of  course,  run 
in  their  favor.  Their  possession,  under 
such  circumstances  is  not  adverse.  It 
would  seem  impossible,  therefore,  for  the 
parties  who  have  sued  for  the  purchase 
money —  basing  their  right  to  recover  upon 
the  ground  that  the  title  to  the  property 
never  passed  to  them,  but  that  it  still  re- 
mains in  the  city,  and  that  the  proceedings 
of  the  mayor  and  land  committee  were  un- 
authorized acts —  to  set  up  an  adverse  pos- 
session against  the  city.     Ih,  636. 

See  Ejectment,  IV,  Forcible  Entry 
AND  Detainer,  Use  and  Occupation. 


89.  The  possession  of  a  promissory  note, 
whether  obtained  before  or  after  maturity, 
is  prima  facie  evidence  of  ownership.  M> 
Cann  v.  Lewis,  9  Cal.  246. 

90.  Lawful  possession  of  personal 
property  is  prima  facie  evidence  of  own- 
ership, and  property  thus  possessed  is 
prima  facie  liable  to  be  seized  under  a 
writ  of  attachment  against  the  party  in 
possession  of  such  property.  KiBeff  v. 
ScanneU,  12  Cal.  75. 

91.  The  doctrine  of  continuous  posses- 
sion of  personal  property  has  no  appUcar 
tion  to  the  case  of  a  paper,  the  mere  evi- 
dence of  a  debt.  Hall  v.  Reddingy  IS 
Cal.  220. 

92.  Personal  property  beyond  the  limits 
of  this  State,  assigned  in  trust  to  pay  the 
creditors  of  the  assignor,  the  assignor  and 
assignee  both  residing  and  being  at  the 
time  in  the  foreign  jurisdiction,  where  the 
property  was,  and  possession  being  taken 
by  the  latter,  rest  in  the  assignee  accord- 
ing to  the  lex  loci,  and  his  title  will  be 
maintained  here  against  execution  by  the 
creditors  of  the  assignor.  Forbes  v.  Scat^ 
neli,  13  Cal.  276. 

93.  A  surviving  partner  has,  under  the 
statute  of  May,  1850,  regulating  the  settle- 
ment of  the  estates  of  deceased  persons, 
section  one  hundred  and  ninety-eight,  the 
exclusive  right  to  possession,  and  the  ab- 
solute power  of  disposition  of  the  assets 
of  the  partnership.  People  v.  JHU,  16 
Cal.  118. 

See  DELiVERr,  Segregation,  Stat- 
ute OP  Frauds. 


II.  Of  Personal  Property. 

86.  The  rule  of  law  that  possession  of 
personal  property  is  prima  facie  evidence 
of  ownership  is  uniform,  and  applies  as 
well  to  vessels.  Bailey  v.  Steamer  New 
World,  2  Cal.  373. 

87.  Possession  of  personal  property  is 
prima  facie  evidence  of  ownership.  The 
possession  of  the  servant  is  the  possession 
of  the  master.  Goodwin  v.  Gaw,  8  Cal. 
617. 

88.  A  party  in  the  actual  possession  of 
cattle  at  the  time  of  the  injury,  can  main- 
tain an  action  for  an  injury  to  them  while 
in  his  possession.  PoQc  v.  Coffin,  9  Cal.  58. 


in.  Abandonment  of  Possessiok. 

94.  Laying  off  land  into  town  lots,  sell- 
ing the  same,  and  exercising  other  acts  of 
ownership  over  them,  is  no  evidence  of 
abandonment;  but  taken  in  connection 
with  previous  acts  of  ownership,  furnishes 
additional  evidence  of  possession.  Phms 
V.  Seward,  4  Cal.  97. 

95.  Where  a  party  only  shows  prior 
possession,  that  reliance  may  fail,  if  it  be 
shown  that  he  vc^untarily  abandoned  lus 
possession,  without  the  purpose  of  retam- 
ing.     Bequette  v.  Oauljteld,  4  Cal.  279. 

96.  The  removal  of  an  enclosure  of 
land,  for  the  purpose  of  replacing  it  with 
a  better  one,  so  far  ^m  being  evideace  of 
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an  intention  to  abandon  the  premises,  is 
direct  evidence  of  the  contrary.  Sweet- 
land  V.  Hill^  9  Cal.  557. 

97.  The  doctrine  of  abandonment  only 
appli^  where  there  has  been  a  mere  naked 
possession  without  title.  But  where  there 
is  a  title,  to  preserve  it  there  need  be  no 
continuance  of  possession ;  and  the  aban- 
donment of  possession  cannot  affect  the 
rights  held  by  virtue  of  the  title.  Ferris 
V.  Coover,  10  Cal.  631. 

98.  In  ejectment  it  is  not  reasonable  to  * 
hold  that  plaintiffs  intended  to  abandon  all 
rights  to  any  other  land,  provided  the 
official  survey  did  not  conform  to  the 
boundaries  they  indicated.  Moore  v.  WiUc- 
insoHy  13  Cal.  489;  Moore  v.  Bqf,  13 
CaL  489. 


POWDER  MAGAZINE. 

1.  The  act  ot  the  legislature  of  1852, 
authorizing  the  construction  of  a  powder 
magazine  in  the  city  of  San  Francisco,  did 
not  repeal  the  right  of  the  city  to  license 
a  powder  magazine  which  previously  ex- 
isted by  virtue  of  the  power  gi*anted  in  her 
charter,  and  powder  could  be  stored  in 
either  magazine.  Harley  v.  Heylf  2  Cal. 
481. 


POWER. 

1.  The  power  to  fill  an  office  carries  by 
implication  the  power  to  fill  a  vacancy  and 
all  necessary  authority  to  carry  out  the 
original  power,  and  prevent  it  from  be- 
coming inoperative.  People  v.  Fitch^  1 
CaL  536 ;  People  v.  Campbell,  2  Cal.  187. 

2.  Corporations  or  quasi  corporations 
possess  only  such  powers  as  are  expressly 
given  by  statute  or  by  their  charter,  and 
such  as  are  necessary  to  the  exercise  of 
the  powers  enumerated.  Dunbar  v.  Citt/ 
of  San  FrandscOy  1  Cal.  356. 

3.  The  State  has  the  power  to  require 
the  payment  by  foreigners  of  a  license  fee 


for  the  privileg*  of  working  the  gold  mines 
in  this  State,  People  v.  Naglee^  1  Cal.  235. 

4.  The  authority  by  act  of  the  legisla- 
ture to  erect  a  court  house  and  jid],  would 
necessarily  embrace  the  power  to  purchase 
the  land  on  which  to  erect  them.  De  Witt 
V.  City  of  San  Francisco,  2  Cal.  295. 

5.  Where  a  vendor  under  a  power  to 
sell  in  a  mortgage,  received  instead  of 
money  an  article  of  fluctuating  value,  he 
is 'chargeable  with  the  highest  market 
value  of  the  lot  sold.  Benham  v.  Howe, 
2  Cal.  408. 

6.  Authority  to  deliver  goods  confers 
no  authority  to  take  them  back,  or  to 
countermand  the  shipment.  Adams  v. 
EUmhensteiny  2  Cal.  418. 

7.  Prima  facie  the  governor  of  Cali- 
fornia, under  the  Mexican  dominion,  had 
the  power  to  make  a  grant  of  mission 
lands  to  an  individual,  and  a  demurrer  to 
a  complaint  setting  forth  such  a  grant,  on 
the  ground  of  want  of  authority  in  the 
governor,  is  not  sustainable.    Den  v.  Den^ 

6  Cal.  82  ;  Brown  v.  City  of  San  Fran- 
cisco, 1 6  Cal.  458. 

8.  When  an  agent  is  required  to  ac- 
complish a  certain  end,  or  to  do  a  certain 
thing,  all  necessary  incidental  powers  are 
implied.     Lucas  v.  City  of  San  Francisco, 

7  CaL  473. 

9.  An  agent  cannot  delegate  discretion- 
ary powers,  but  he  may  delegate  mere 
mechanical  powers  or  duties.  Sayre  v. 
Nichols,  7  Cal.  542. 

10.  An  agent  for  the  collection  of  a 
note  is  confined  to  the  taking  of  money  in 
payment,  and  has  no  power  to  take  goods 
in  payment,  unless  special  authority  be 
given,  of  which  there  must  be  proof. 
Mudgett  v.  Day,  12  CaL  140. 

11.  The  authority  of  an  attorney,  who 
appears  will  be  presumed,  and  his  action 
bind  the  party,  unless  in  oases  of  fraud  or 
insolvency  of  the  attorney.  Holmes  v. 
Rogers,  13  CaL  201. 

12.  Authority  to  an  agent  in  general 
terms  to  collect  or  secure  a  claim  of  the 
principal,  is  not  an  authority  to  purchase 
for  the  principal  the  pi-operty  of  the  debtor 
to  secure  the  claim.  Such  purchase  is  not 
the  natural  or  usual  means  of  securing  the 
debt.     Taylor  v.  Robinson,  14  CaL  399. 

13.  If  an  agent  has  a  power  coupled 
with  an  interest,  that  is,  a  power  which 
conveys  to  the  agent  an  interest  in  the 
property,  then  the  execution  of  the  power 
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afler  the  death  of  the  pvincipal  is  good. 
JVaversY,  Orane^  15  CaJ.  16. 

14.  In  this  State  there  is  no  limitation 
upon  th#  power  of  disposition  by  wilL 
Norris  v.  Harris^  15  Cal.  254. 

See  Agency,  Power  of  Attorney. 
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POWER  OF   ATTORNEY. 

1.  An  agent,  authorized  by  power  of 
attorney,  to  wind  up  and  adjust  the  affairs 
of  a  mercantile  house  in  the  city  of  New 
York,  derives  no  authority  therefrom  to 
bind  his  principal  by  a  promissory  note 
given  for  the  purchase  of  real  estate  in  the 
city  of  San  Francisco.  Fisher  v.  Salmony 
1  Cal.  414. 

2.  A  power  of  attorney  acknowledged 
before  a  notary  public  in  New  York  city, 
who  is  not  authorized  by  our  statute  to 
take  such  acknowledgments,  is  insufficient. 
Lord  V.  Skermanj  2  Cal  501. 

3.  When  the  vendor,  under  a  power  of 
sale  reserved  in  such  a  contract,  sells  the 
property  either  at  public  or  private  sale, 
the  surplus  beyond  the  purchase  money 
due  belongs  to  the  vendee,  and  the  pay- 
ment of  it  may  be  decreed  by  Judgment  of 
the  court  against  the  vendor.  Govldin  v. 
Buckelew,  4  Cal.  111. 

4.  A  power  of  attorney  confirming  all 
sales,  leases  and  contracts,  of  every  de- 
scription, confers  the  power  to  sell  land. 
SuUivan  v.  Davisy  4  Cal.  292. 

5.  General  words  in  a  power  of  attor- 
ney are  limited  and  controlled  by  particu- 
lar terms  and  designations.  The  author- 
ity granted  by  B  to  A  to  do  all  acts  in  his 
name,  concerning  their  mining  operations, 
followed  by  the  authority  to  sign  B's 
name  to  any  "  company  articles,"  does  not 
authorize  A  to  sign  B's  name  to  a  promis- 
sory note,  even  where  the  money  was  used 
to  carry  on  joint  mining  operations. 
Washburn  v.  Alden,  5  Cal.  464. 

6.  The  destruction  of  a  power  of  attor- 
ney does  not  destroy  the  power.  Upon 
the  loss,  its  existence  might  have  been 
shown,  and  the  power  continued  so  as  to 
carry  out  the  object  of  both  the  principal 
and  agent.    Posten  v.  Hassette,  5  Cal.  469. 

7.  Where  a  power  of  attorney  is  coupled 


with  an  interest,  upon  proper  allegations, 
sustained  by  unequivocal  proof,  a  court  of 
equity  wiU  restrain  its  revocation  and  en- 
able the  attorney  to  execute  the  trust  IL 

8.  A  party  who  gives  a  general  power 
of  attorney  to  another  to  transact  all  busi- 
ness, authorizing  the  attorney  ^  to  make, 
execute  and  deliver  promissory  notes," 
will  be  held  liable  for  all  such  notes,  etc., 
executed  in  his  name  by  his  attorney, 
when  they  have  reached  the  hands  of  an 
innocent  holder,  although  they  may  have 
been  made  for  the  private  purposes  of  the 
attorney.     JMlman  v.  Patter,  6  Cal.  15. 

9.  A  power  of  attorney  authorizing  the 
attorney  ^'  to  settle  and  adjust  all  partner- 
ship debts,  accounts  and  demands,  and  idl 
other  accounts  and  demands,  now  subsist- 
ing, or  which  may  hereafter  subsist  be- 
tween me  and  any  person  or  persons 
whatever,"  and  to  execute  releases  for  such 
purposes,  does  not  confer  a  power  to  re- 
lease a  covenant  of  guaranty  made  to  the 
principal  and  others  jointly  for  the  pay- 
ment of  rent  and  purchase  money  of  prop- 
erty sold  by  them  as  tenants  in  common. 
Johnston  Y.  Wright,  6  Cal.  875. 

10.  Where  authority  to  perform  spe- 
cific acts  is  given  by  a  power  of  attorney, 
and  general  words  are  also  employed,  such 
words  are  limited  to  the  particular  acts 
authorized,  killings  v.  Morrow,  7  CaL 
175. 

1 1.  A  general  ratification  of  all  the  acts 
of  an  attorney  does  not  include  acts  not 
within  the  scope  of  the  power.  The  prin- 
cipal who  ratifies  must  know  the  charac- 
ter of  the  acts  to  be  ratified,  otherwise  the 
ratification  is  void.     /&« 

12.  The  principal  is  not  bound  to  notice 
recorded  conveyances,  executed  in  his 
name  by  his  attorney,  not  authorized  by 
the  power.     Jb. 

13.  It  must  be  assumed  that  as  a  party 
made  the  power  of  attorney  to  be  executed 
in  this  State,  he  did  so  with  a  full  knowl- 
edge of  the  law  as  it  existed  here  at  the 
time.     Davidson  v.  Dal/as,  8  Cal.  249. 

14.  Where  a  principal  gives  a  power 
expressly  to  collect  debts  for  the  purpose 
of  providing  the  means  to  return  advances 
made  by  the  agent,  there  would  seem  to 
be  no  doubt  of  the  irrevocable  character 
of  the  power.  Marziou  v.  Pioche,  8  CaL 
535. 

15.  Where  D.  gave  a  power  of  attorney 
to  P.,  authorizing  and  empowering  him  to 
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"  sell  and  convey  "  certain  real  property, 
belonging  to  D.  &  P.,  executed  to  V.  a  deed 
of  the  property,  purporting  on  its  face  to 
be  for  the  consideration  of  $8,000,  when, 
in  fact  it  was  not  executed  upon  any  sale 
or  for  any  consideration  paid  or  agreed  to 
be  paid,  but  in  order  to  enable  V,  to  con- 
trol the  property,  and  keep  off  trespassers, 
held,  that  the  deed  not  being  executed  in 
pursuance  of  the  power,  did  not  pass  any 
t^le  to  the  grantee,  and,  as  between  the 
attorney  and  the  grantee,  it  was  a  nullity. 
Dupont  V.  Wertheman^  10  Cal.  867. 

16.  A  power  to  sell  and  convey  prop- 
erty is  special,  and  must  be  strictly  pur- 
sued,    lb, 

17.  No  presumption  of  a  ratification  of 
an  alleged  sale  under  a  power  can  be  in- 
dulged, unless  knowledge  of  the  alleged 
fiale,  with  its  attendant  circumstances,  is 
brought  home/o  the  grantee  of  the  pow- 
er,    lb, 

18.  A  power  of  attorney  not  affecting 
real  estate  is  not  required  to  be  recorded, 
and  the  fact  of  such  instrument  being 
acknowledged  and  recorded  does  not  au- 
thorize it  to  be  read  in  evidence  without 
proof  of  its  execution.  Stevens  v.  Irwin, 
12  Cal.  308. 

19.  A  deed  made  under  and  in  pursu- 
ance of  a  general  power  of  attorney, 
which  authorizes  the  attorney  ^^  to  make 
and  execute  conveyances,"  and  where  the 
purchase  money  was  received  by  the  prin- 
cipal, cannot  be  assailed  for  the  want  of 
authority  to  execute  it.  Hunter  v.  Watson, 
12  CaL  376. 

20.  Where  a  building  is  in  process  of 
construction  by  three  tenants  in  common, 
aooording  to  a  plan  agreed  on,  a  power  of 
attorney  from  one  to  an  agent,  authorizing 
faim  ^  to  represent  the  principal's  interest 
in  the  property,  to  cast  his  vote  in  rela- 
tion thereto,  in  all  matters  relating  to  the 
administration  or  improvement  of  the 
property,  and  to  do  and  perform  every  act 
or  thing  relating  to  and  concerning  such 
interest,  except  the  sale  or  hypothecation 
thereof,"  authorizes  the  agent  to  consent 
to  alterations  in  the  plan.  Hastings  v. 
HaUecL  13  CaL  211. 

21.  Where  a  power  of  attorney,  not  un- 
der seal,  authorizes  the  agent  to  sell  a 
saw  mill,  dwelling,  etc.,  by  the  execution 
of  all  needful  instruments,  scaled  or  other- 
wise, and  the  agent  sells  the  right  of  the 
principal  by  a  paper  not  under  seal,  rep- 


resenting himself  as  the  attorney  of  the 
principal,  and  the  vendee  takes  possession 
and  retains  it  for  several  years,  he  has  an 
equitable  estate  in  the  premises,  with  the 
right  to  its  full  enjoyment,  and  this  right, 
united  to  possession,  enables  him  to  main- 
tain an  action  for  interruption  to  his  pos- 
session, or  injury  to  the  property.  Mc^ 
Donald  v.  Bear  River  and  Auburn  W,  and 
M,  Co.,  13  Cal.  234. 

22.  A  power  of  attorney  to  sell  land 
must  contain  some  description  of  the  prop- 
erty sold,  unless  it  be  shown  aliunde 
that  the  land  in  controversy  is  the  only 
land  owned  by  the  principal  at  the  time. 
Stafford  v.  Lick,  13  Cal.  242. 

23.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufBcient,  as 
against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized 
by  the  agent  as  owner ;  and  the  posses- 
sion of  the  agent  is  the  possession  of  the 
principal,  who  can  maintain  forcible  and 
unlawful  detainer  against  such  third  per- 
sons, whether  the  agent  had  any  written 
authority  or  not.  And  where  proof  was 
admitted,  without  objection,  of  the  acts  of 
the  agent  in  renting  and  controlling  the 
property  for  the  principal,  defendant  can- 
not afleiiK'ards  claim  a  nonsuit  on  the  gen- 
eral ground  that  no  power  of  attorney 
from  the  principal  was  shown,  and  that, 
therefore,  his  possession  was  not  sutB- 
ciently  proven.  Mintum  v.  Burr^  16  Cal. 
109. 

24.  A  power  of  attorney,  authorizing 
the  agent  to  ^'  superintend  my  real  and 
personal  estate,  to  make  contracts,  to  settle 
outstanding  debts,  and  generally  to  do  all 
things  that  concern  my  interest  in  any 
way,  real  or  personal,  whatsoever,  giving 
my  said  attorney  full  power  to  use  my 
name,  to  release  others  or  bind  myself,  as 
he  may  deem  proper  and  expedient,  here- 
by making  the  said  Schoolcrafl  my  gen- 
eral attorney  and  agent,  and  by  these  pres- 
ents ratifying  whatsoever  my  said  attor- 
ney may  do  by  virtue  of  this  power,"  gives 
the  agent  power  to  execute  a  lease  of  real 
estate,  containing  a  clause  that  the  lessee 
^  shall  have  the  privilege  of  purchasing 
any  part  of  said  land  during  the  continua- 
tion of  this  lease,  at  its  value,  in  prefer- 
ence to  any  other  persons."  De  Butte  v. 
MuMrow,  16  CaL  512. 

25.  Where  a  power  of  attorney  rela- 
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tive  to  real  estate  authorizes  the  agent 
^'  to  grant,  bargain  and  sell  the  same,  or 
any  part  or  proportion  thereof,  for  such 
sum  or  price,  and  on  such  terms  as  to  him 
might  seem  meet,"  the  agent  has  no  power 
to  make  a  conveyance  in  consideration  of 
love  and  affection  in  the  principal  for  the 
grantee  in  the  conveyance,  and  such  con- 
Teyance  is  on  its  face  a  nullity.  The 
power  of  attorney  authorizes  a  sale  for  a 
monied  consideration  only.  Mott  v.  Smith, 
16  CaL  557. 


PRACTICE. 

1.  After  the  process  of  the  court  is 
finally  and  completely  executed,  from  that 
moment  the  power  of  the  sheriff  under  it, 
and  the  authority  of  the  court  to  enforce 
it,  cease.     Loring  v.  lO^ley,  1  Cal.  28. 

2.  When  a  cause  is  assigned  for  trial  on 
a  certain  day,  and  afterwards  for  a  novel 
reason  the  court  abridges  the  delay,  with- 
out the  consent  of  the  defendant,  and  or- 
ders the  cause  to  be  tried  at  an  earlier  day, 
the  proceedings  are  irregular.  Horrell  v. 
Gray,  1  Cal.  134. 

3.  In  an  action  on  a  promissory  note  by 
a  special  endorsee  against  the  maker,  the 
plaintiff  must  prove  at  the  trial  the  gen- 
uineness of  the  endorsements,  although  the 
defendant  has  not  denied  the  same  under 
oath.  It  need  not  be  proven  in  the  action 
against  the  endorsers,  if  they  fail  to  deny 
the  genuineness  of  the  endorsements. 
Groqan  v.  jRuckle,  1  Cal.  159 ;  Toungs 
V.  BeU,  4  Cal.  202. 

4.  All  distinctions  between  actions  at 
law  and  suits  in  equity,  and  between  the 
forms  of  such  actions,  are  abolished.  Rowe 
V.  Chandler,  1  Cal.  173. 

5.  The  legislature  clearly  intended  by 
the  code  that  all  technical  and  formal  de- 
fects should  be  disregarded,  and  the  rights 
of  all  parties  to  a  suit  should  be  determ- 
ined in  that  suit,  without  turning  the  par- 
ties round  to  a  new  action  for  the  purpose 
of  obviating  some  technical  difficulty.     I  h, 

6.  The  code  provides  that  there  shall  be 
but  one  form  of  civil  action,  but  it  does  not 
intend  to  abolish  all  distinctions  between  law 
and  equity  as  to  actions.  The  innovation 
extends  only  to  the  form  of  action  and  the 


pleadings,  while  the  technicalities  of  the 
pleading  have  been  dispensed  with.  Dt" 
Witt  V.  Hays,  2  Cal.  468 ;  Smith  v.  Rowe^ 
4  Cal.  7. 

7.  The  plaintiff,  and  not  the  defendant, 
always  in  contemplation  of  law,  has  the 
affirmative,  and  the  right  to  open  and  con- 
clude the  argument.  Benham  v.  Rawe, 
2  Cal.  408. 

8.  The  code  gives  to  a  married  woman 
the  right  to  sue  in  her  own  name  witho)^t 
her  husband,  when  it  concerns  her  separ- 
ate estate.     Snyder  v.  Wehb,  3  Cal.  86. 

9.  A  married  woman  cannot  bring  suit 
in  her  own  name  upon  a  contract  which 
she  is  not  authorized  by  statute  to  make. 
lb.  88. 

10.  Under  the  code,  where  the  mere 
forms  of  proceeding  are  simplified,  all  that 
is  substantial  in  the  body  of  the  law  is 
preserved  to  give  it  certaimty  and  logical 
conclusiveness  as  a  science.  Sampson  t. 
Shaeffer,  3  Cal.  201. 

1 1.  In  the  absence  of  any  statutory  pro- 
hibition, the  court  may  in  equity  resort 
to  the  weU  known  rules  and  settled  prin- 
ciples of  chancery  cases.  Smith  v.  Rowe, 
4  Cal.  7. 

12.  No  statute  should  be  construed  so 
as  to  give  a  retrospective  effect  to  divest 
the  rights  of  individuals  vested  previous  to 
its  passage,  or  previous  to  the  time  the  act 
took  effect,  unless  such  intention  be  ex- 
pressed in  terms.  People  v.  Hays,  4  CaL 
131. 

13.  It  is  always  within  the  power  of  a 
court  when  exercising  proper  discretion  to 
extend  the  time  fixed  by  law,  whenever 
the  ends  of  justice  would  seem  to  demand 
such  an  extension.  Wood  v.  Forbes,  o 
Cal.  62. 

14  Two  of  the  leading  ends  contem- 
plated by  the  code  are  simplicity  and 
economy.  Adams  v.  HackeU,  7  Cal.  201 ; 
Piercy  v.  Sabin,  10  Cal.  28. 

15.  Our  system  of  practice  recognizes 
none  of  the  old  forms  of  action,  but  is  de- 
signed to  afford  a  plain,  unembarrassed 
remedy  upon  the  particular  facts  of  each 
case.     Ortman  v.  IXxon,  13  Cal.  37. 

16.  The  code,  regulating  proceedings  in 
civil  cases,  applies  as  a  general  rule,  as 
well  to  equity  as  to  common  law  suits. 
Riddle  v.  Baker,  13  Cal.  302 ;  Goodwin 
V.  Hammond,  13  CaL  169  ;  Duff\,  Fisher, 
15  Cal.  380. 

17.  Mmmg  claims  are  real  estate  with- 
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in  the  code,  defining  the  venue  of  civil 
actions.      WaJlU  v.  White,  18  Cal.  324. 

18.  Where  it  appears  from  the  whole 
conduct  of  a  cause  that  a  particular  fact  is 
admitted  between  the  parties,)  the  jury 
have  the  right  to  draw  the  same  conclu- 
sion as  to  that  fact  as  if  it  had  been 
proved  in  the  evidence,  and  to  draw  such 
conclusions  as  to  I  all  the  issues  on  the 
record.    Powell  v.  Otdlahatiy  14  Cal.  117. 

19.  The  legislature  may  constitutionally 
prescribe  rules  of  practice  in  criminal  or 
civil  cases.  People  v.  Arnold,  15  Cal. 
479. 

See  Admission,  Amendment,  Ans- 
wer, Appeal,  Complaint,  Demubber, 
Pleading. 
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PRE-EMPTION. 

1.  Where  the  defendant  claimed  title  to 
the  premises  as  part  of  a  preemption  claim 
located  by  him,  he  must  prove  an  inclos- 
ure  of,  or  marked  and  visible  boundaries, 
embracing  the  lot  in  dispute.  Larue  v. 
Gaskins,  5  Cal.  166. 

2.  The  policy  of  the  government  of  the 
United  States  has  been  to  encourage  the 
immigration  of  foreigners,  and  to  this  ex- 
tent a  system  of  preemption  has  been 
adopted  in  all  territories  and  new  States, 
in  which  there  is  no  discrimination  be- 
tween foreigners  and  native  citizens.  Peo- 
ple V.  Folsom,  5  Cal.  379. 

3.  The  right  to  a  preemption  in  public 
land  is  not  assignable ;  but  th%  possession 
of  public  land,  whether  taken  for  the  pur- 
pose of  getting  a  preemption  right  or  any 
other  purpose,  or  the  land  itseU^  may  be 
mortgaged.  Whitney  v.  Bvushman,  13 
Cal.  539. 

4.  A  defendant  in  ejectment,  claiming 
under  the  government  of  the  United  States 
as  a  new  preemptioner,  cannot  show  that 
the  land  described  in  the  grant  from  the 
Mexican  government  and  petition  to  the 
land  commissioners  is  different  from  that 
embraced  in  the  patent.  TourU  v.  HoweUj 
14  Cal.  469. 

5.  Settlers  upon  mining  lands  cannot 
dium  title  under  the  preemption  law,  as 
mineral  lands  are  expressly  exempted  from 


preemption  by  the  legislation  of  Congress. 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  373. 

6.  The  municipal  preemption  act  of 
May  23d,  1844,  confers  a  right  upon  the 
corporate  authorities  or  county  judges,  to 
purchase  the  land  forming  a  town  site,  at 
the  minimum  government  price,  for  the 
benefit  of  the  inhabitants  thereof,  before 
the  commencement  of  the  public  sale  of 
the  body  of  the  land  in  which  the  town 
site  is  included — and  if  such  right  be  not 
exercised,  such  lands,  with  the  general 
mass,  are  offered  for  sale  to  the  public 
DoUv.  Meador,  16  Cal.  314. 

See  Land* 
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See  Limitation,  Statute  of. 


PRESUMPTION. 

1.  A  grant  of  land  by  a  Mexican  al- 
calde before  the  war  will  be  presumed  to 
have  been  made  in  the  course  of  his  ordi- 
nary and  accustomed  duties  and  within  the 
scope  of  his  legitimate  authority,  and  the 
burden  of  proof  lies  on  him  who  contro- 
verts the  validity  of  such  a  grant  to  show 
that  it  is  not  made  by  a  competent  officer 
and  in  the  form  prescribed  by  law.  Rey- 
nolds  V.  West,  1  Cal.  326 ;  Payne  v.  Tread- 
weO,  16  Cal.  227. 

2.  Where  judgment  was  entered  upon 
a  default  for  $124.75,  and  it  did  not  ap- 
pear that  any  testimony  had  been  heanl, 
the  presumption  that  a  judicial  officer  had 
acted  regularly  was  held  to  apply.  Orane 
V.  Brannan,  3  Cal.  195. 

3.  In  the  absence  of  proof,  where  the 
judgment  itself  of  another  State  is  silent 
on  the  subject,  it  will  be  presumed  that 
under  the  law  of  that  State  no  interest  is 
allowed  on  judgments  of  that  character. 
Thompson  v.  Manrow,  2  Cal.  100  ;  Cav- 
ender  v.  Guild,  3  Cal.  253. 

4.  A  grant  of  land  in  San  Francisco 
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made  hj  an  alcalde,  whether  .a  Mexican 
or  of  any  other  nation,  raises  the  presump- 
tion that  the  alcalde  was  a  properly  quali- 
fied officer ;  that  he  had  authority  to  make 
the  grant,  and  that  the  land  was  within 
the  houndaries  of  the  puehlo.  Cokas  v. 
Raisin^  3  Cal.  450. 

5.  Where  there  is  no  abandonment  or 
dedication  of  the  land,  the  use  for  a  limit- 

•  ed  time  by  the  public  cannot  fairly  raise 
the  presumption  of  a  dedication.  City  of 
San  Francisco  v.  Scotty  4  Cal.  116. 

6.  Where  proof  has  been  given  that  a 
newspaper  containing  notice  of  the  disso- 
lution of  a  partnership  between  the  de- 
fendants was  taken  by  the  plaintiffs  at 
the  time,  it  is  not  error  to  admit  in  evi- 
dence ot^ier  papers  not  taken  by  way  of 
establishing  the  publicity  of  the  notice, 
and  raising  the  presumption  of  their  ac- 
tual knowledge  of  the  fact     Treadwell  v. 

Wells,%  Cal.  263. 

7.  Where  two  parties  rely  upon  posses- 
sion solely,  as  proof  of  title,  the  presump- 
tion of  ownership  is  in  favor  of  the  first 
possessor.     Potter  v.  KnawleSy  5  Cal.  88. 

8.  Where  a  hired  person  continues  in 
employment  afler  the  expiration  of  the 
contract,  and  without  any  new  contract, 
the  fair  presumption  is  that  both  parties 
understood  that  the  same  salary  was  to  be 
paid*     Nicholson  v.  Patching  5  Cal.  475. 

9.  An  oflScer  will  not  be  presumed  to 
have  exceeded  his  authority,  especially  the 
officer  of  a  foreign  government.  Den  v. 
Den,  6  Cal.  82. 

10.  The  question  of  homestead  is  a 
question  of  fact,  and  the  presumption  aris- 
ing from  residence  may  be  defeated  by 
facts  and  circumstances  aliunde.  Uolden 
v.  Pinney,  6  Cal.  236. 

11.  For  the  purpose  of  settling  men's 
differences,  a  presumption  is  oflen  in- 
dulged, where  the  fact  presumed  cannot 
have  existed.  Conger  v.  Weaver,  6  Cal. 
656. 

12.  Possession  gives  title  only  by  pre- 
sumption :  then,  when  the  possession  is 
shown  to  be  public  land,  why  may  not  any 
one  oust  the  possessor  ?  Why  can  the  lat- 
ter protect  his  possession?  Only  upon 
the  doctrine  of  presumption  for  a  license 
to  occupy  from  the  owner  will  be  pre- 
sumed,    lb.  557. 

13.  Where  plaintiffs  gave  their  note, 
payable  in  one  year,  with  ten  per  cent  in- 
terest, when  the  current  rate  was  ten  per 


cent  per  month,  in  consideration  of  which 
he  received  a  covenant  from  the  payees 
to  convey  them  certain  land,  on  the  pay- 
ment of  the  note  at  maturity,  the  low  rate 
of  interest  raises  the  presumption  that  the 
parties  intended  that  the  note  should  be 
paid  at  maturity.  Brown  v.  CovtHaud^  6 
CaL  572. 

14.  When  there  are  two  presumptions 
equally  reasonable,  arising  upon  the  &ce 
of  the  record,  this  court  is  bound  to  adopt 
that  which  will  maintain  the  judgment  of 
the  court  below.  WhipLey  v.  Flower,  6 
Cal.  632. 

15.  The  fact  that  a  bill  of  exchange  by 
the  usual  conveyance  reached  its  destina- 
tion within  a  month  from  its  date,  was 
sufficient  to  raise  a  presumption  that  de- 
fendants had  received  notice  of  payment 
in  double  that  time.  Wea»er  v.  Pagtj  6 
Cal.  684. 

16.  A  party  being  about  to  fail  can  as- 
sign a  bill  of  lading  of  the  goods  to  arrive, 
not  yet  paid  for,  to  another  in  trust  for 
the  vendor,  and  the  vendor's  assent  is  pre- 
sumed, being  for  his  benefit  Le  Oacheux 
V.  Cutter,  6  Cal.  681. 

17.  Parties  in  possession  of  land  claim- 
ing title  thereto  are  presumed  to  be  the 
owners  of  the  same.  Sacramento  VaUey 
R.  R.  Co.  V.  Moffat,  7  Cal.  579. 

18.  In  the  case  of  an  absent  person, 
from  whom  no  tidings  ai'e  received,  the 
presumption  of  life  ceases  at  the  end  of 
seven  years.  Ashburyv.  Sanders,  8  CaL  64. 

19.  The  fact  that  a  fugitive  from  justice 
had  not  been  heard  of  for  sixteen  months, 
and  that  he  was  a  passenger  on  a  particu- 
lar vessel,  bound  for  a  specified  port  aud 
that  neither  the  vessel  nor  crew  bad  ever 
been  heaixf  from,  is  not  sufficient  to  raise 
a  legal  presumption  of  death.     Ih. 

20.  The  act  of  the  officer  making  the 
assessment  must  be  presumed  to  be  in  con- 
fonnity  with  law,  until  the  contraiy  is 
shown.     Palmer  v.  Boling,  8  Cal.  387. 

21.  Where  a  party  employed  receives 
a  regular  specific  monthly  salary  for  his 
services,  the  presumption  of  law  is  that  all 
services  rendered  by  him  for  his  employer 
during  that  period,  which  are  of  neariy  a 
similar  nature  to  those  of  his  regular  du- 
ties, are  paid  for  by  his  scdary,  and  to 
overcome  this  presumption  he  must  show 
an  express  agreement  for  extra  pay,  oth- 
erwise he  cannot  recover.  Coney  v.  Jh^ 
Uck,  9  Cal.  201, 
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22.  Where  there  is  an  '  entire  absence 
of  evidence  in  the  record  on  a  point,  still 
the  presumption  would  be  in  favor  of  the 
jurisdiction  of  the  courts  and  of  the  regu- 
larity of  its  proceedings ;  and  for  the  want 
of  such  evidence  the  decree  cai^iot  be  im- 
peached in  this  collateral  action.  Alder- 
son  V.  Bell,  9  Cal.  321 ;  Battersby  v.  Ab- 
iatt,  9  Cal.  568 ;  People  v.  Glenn,  10  Cal. 
37. 

23.  Mere  hearsay  evidence  of  the  wife 
having  given  birth  to  a  child  more  than  a 
year  after  the  separation,  and  connecting 
therewith  the  name  of  a  third  party  as  its 
reputed  father,  raises  no  presumption  of 
access  by  the  husband.  Wells  v.  Stout,  9 
Cal.  498. 

24^  The  law  presumes  in  favor  of  the 
acts  of  all  public  officers.  Summers  v. 
Dickenson,  9  Cal.  556 ;  Hart  v.  Burnett, 
15  Cal.  616. 

25.  If  a  child  is  over  fourteen  years  of 
age,  the  presumption  is  that  he  possesses 
the  requisite  knowledge  and  understand- 
ing to  be  a  witness ;  but  if  under  that  age 
the  presumption  is  otherwise,  and  it  must 
be  removed  upon  the  examination  by  the 
oourty  or  under  its  direction  and  in  its 
presence,  before  he  can  be  sworn.  Peo- 
ple V.  Bemal,  10  Cal.  67. 

26.  No  presumption  of  a  ratification  of 
an  alleged  sale  under  a  power  can  be  in- 
dulged, unless  knowledge  of  the  alleged 
sale,  with  its  attendant  circumstances,  is 
brought  home  to  the  grantee  of  the  power. 
Bupont  V.  Wertheman,  10  Cal.  367. 

27.  Presumptions  are  the  conclusions 
which  the  law  draws  from  acts  which  leave 
no  reasonable  question  of  the  intent  or  mo- 
tive.    Williams  v.  CoviUaud,  10  Cal.  428. 

28.  The  mere  fact  that  one  tenant  in 
common  or  partner  goes  away  and  re- 
mains absent  from  the  premises  of  the 
joint  business  or  property,  leaving  his  asso- 
ciates in  possession,  creates  no  presump- 
tion of  abandonment,  nor  does  his  refusal 
to  pay,  or  his  delay  in  paying  the  expenses 
of  the  business,  or  the  assessments,  create 
of  itself  a  forfeiture.  Waring  v.  Orow,  1 1 
Cal.  371. 

29.  The  law  of  this  State  in  relation  to 
the  right  of  husband  and  wife  as  to  the 
common  property  is  similar  to  the  laws  of 
Louisiana  and  Texas  ;  and  in  those  States 
it  is  held  by  their  highest  tribunals,  that 
all  property  acquired  by  either  spouse 
daring  the  existence  of  the  community  is 


presumed  to  belong  to  it,  and  that  this  pre- 
sumption can  only  be  overcome  by  clear 
and  satisfactory  proof  that  if  was  acquired 
by  the  separate  fiinds  of  one  or  the  other ; 
and  that  the  burden  of  ))roof  lies  upon  the 
party  claiming  the  property  as  separate. 
Smith  V.  Smith,  12  Cal.  224;  Meyer  v. 
Kinzer,  12  Cal.  252. 

80.  Where  a  brick  building  was  erected 
on  such  lots  during  the  existence  of  the 
community,  the  presumption  that  it  was 
but  the  form  in  which  the  common  prop- 
erty was  invested  is  too  cogent  to  be  over- 
come by  loose  and  unsatisfactory  testi- 
mony.    Smith  y.  Smith,  12  Cal.  224. 

31.  The  invariable  presumption  which 
attends  the  possession  of  property  by  either 
spouse,  during  the  existence  of  the  com- 
munity, can  only  be  overcome  by  clear 
and  certain  proof  that  it  was  owned  by  the 
claimant  before  marriage,  and  acquired 
afterwards  in  one  of  the  particular  ways 
specified  in  the  statute,  or  that  it  is  prop- 
erty taken  in  exchange  for  or  in  the  invest- 
ment, or  as  the  price  of  the  property  so 
originally  owned  or  acquired.  Meyer  v. 
Kinzer,  12  Cal.  253. 

32.  The  law  presumes  nothing  in  favor 
of  the  jurisdiction  of  justices'  courts,  and 
a  party  who  asserts  a  right  under  the 
judgment  of  a  justice,  must  affirmatively 
show  every  fact  necessary  to  confer  such 
jurisdiction.  Swain  v.  Marsh,  12  Cal.  285. 

33.  A  child  bom  in  lawful  wedlock  is 
presumed  to  be  the  child  of  the  husband. 
Baker  v.  Baker,  13  Cal.  99. 

34.  Presumptions  are  indulged  to  supply 
the  absence  of  facts,  but  never  against 
ascertained  established  facts.  Boggs  y. 
Merced  Mining  Go.,  14  Cal.  375. 

35.  It  is  a  very  convenient  rule  in  de- 
termining controversies  between  parties  on 
the  public  lands,  where  neither  can  have 
absolute  rights,  to  presun^e  a  grant  from 
the  government  of  mines,  water  privileges 
and  the  like  to  the  first  appropriator,  but 
such  a  presumption  can  have  no  place  for 
consideration  against  the  superior  pro- 
prietor.    Ih, 

36.  The  presumption  under  our  statute 
is,  that  all  land  in  the  State  is  public  land 
until  the  legal  title  is  shown  to  have  passed 
from  the  government  to  private  parties, 
and  this  presumption  is  reconcilable  with 
the  presumption  arising  from  possession. 
Burdge  v.  Smith,  14  Cal.  383. 

37.  The  possession  of  agricultural  land 
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is  prima  facie  proof  of  title  against  a  tres- 
passer, but  where  it  is  shown  that  the  party 
goes  on  mineral  lands  to  mine,  there  is 
no  presumption  that  he  is  a  trespasser, 
and  the  statutorf*  presumption  that  it  is 
public  land,  in  the  absence  of  proof  of 
title  in  the  person  claiming  it  as  agricul- 
tural land,  applies.  Burdge  v.  Smith,  14 
Cal.  383;  Coryell  v.    Oaitiy  16  CaL  573. 

38.  In  the  absence  of  proof  to  the  con- 
trary, the  common  law  is  presumed  to 
exist  in  those  States  in  the  Union  which 
were  originally  colonies  of  England,  or 
were  carved  out  of  such  colonies.  Norris 
V.  Harris^  15  Cal.  252. 

39.  No  such  presumption  can  prevail  as 
to  the  States  of  Florida,  Louisiana  and 
Texas.  In  these  States,  at  the  time  of 
their  accession  to  the  country,  organized 
governments  existed,  the  laws  of  which 
remained  in  force  until  they  were 
abrogated  by  proper  authority,  and  new 
laws  were  promulgated,    lb*  253. 

40.  In  the  absence  of  proof  as  to  the 
laws  of  Texas,  the  courts  of  this  State,  in 
interpreting  a  will  made  in  that  State,  will 
presume  its  laws  to  be  in  accordance  with 
the  laws  of  Gahfornia.     Ih. 

41.  Where  an  appeal  is  taken  by  a 
party,  and  as  a  condition  to  ^ve  it  effect^ 
a  bond  or  undertaking,  with  or  by  sureties, 
is  annexed — the  undertaking  being  exe- 
cuted for  the  benefit  of  the  appeUant-*— the 
law  presumes  it  was  executed  at  his  re- 
quest, and  probably  no  proof  of  that  fact 
is  requisite  in  a  suit  by  the  surety  against 
the  appellant,  for  money  paid  on  account 
of  the  suretyship.  At  all  events,  very 
slight  proof  of  such  request  would  be  re- 
quired.   Bostic  V.  Lovey  16  Cal.  73. 


PRIEST. 

1.  The  position  of  a  priest  who  appears 
to  have  charge  of  church  property  coupled 
with  an  interest  seems  to  be  nearly  anal- 
ogous to  that  of  a  sole  corporation  in 
England,  and  his  power  to  sue  is  an  in- 
separable incident  to  such  corporation. 
SantiUan  v.  MoseSy  1  Cal.  94. 

2.  A  priest  had  no  authority  to  lease 


lands  belonging  to  the  mission  after  the 
cession  of  California  to  the  United  StsteS) 
and  a  title  so  derived  is  invalid.  Brown  v. 
a  Connor,  1  Cal.>19. 
See  Missions. 


PRINCIPAL. 

See  AoBNOT,  Power,    Poweb   of 
Attorney. 


PRINTER,   STATE. 

1.  The  legislature  having  elected  a 
State  printer,  who  resigned,  and  a  State 
printer  was  during  the  session  of  the  legis- 
lature appointed  by  the  governor,  and  be 
resigned  after  the  adjournment  and  during 
the  recess,  whereupon  the  governor  ap- 
pointed another  person  to  fill  the  vacancy 
supposed  to  exist :  held,  that  this  second 
appointment,  as  well  as  the  first  one,  was 
irregular  and  void.  People  v.  Fitch,  1 
Cal.  536. 

2.  The  act  of  May  1st,  1854,  creating 
the*  ofiice  of  State  printer,  required  the 
controller  to  draw  his  warrants  on  the 
treasury  for  such  sums  as  may  be  due  the 
State  printer.  This  does  not  conflict  with 
the  general  law  requiring  there  should  first 
be  funds  appropriated  for  that  purpose. 
Redding  v.  Bell,  4  Cal.  333. 

See  Office. 
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PRIVILEGE. 

1.  The  confidential  counselor,  solicitor, 
er  attorney  of  a  party,  cannot  be  compelled 
to  disclose  the  communications  made  to 
him,  or  letters  or  entries  made  to  him  in 
that  capacity ;  and  the  same  rule  extends 
also  to  the  clerk  of  an  attorney.  Lands-^ 
herger  vt  Gorham^  5  CaL  451. 


PROBATE  COURT. 

1.  Letters  of  giuxrdianship  of  a  lunatic, 
ly  a  probate  court,  cannot  be  ques- 

Honed  in  a  collateral  proceeding.  Warner 
T.  Wilson,  4  Cal.  313 ;  overruled  in  Smith 
T.  Andrews,  6  Cal.  654 

2.  The  constitutional  provision  which 
requires  that  in  all  issues  of  fact  joined  in 
the  probate  courts  the  jurisdiction  of  the 
district  courts  shall  be  unlimited,  does  not 
give  the  district  court  an  appellate  juris- 
diction firom  the  probate  courts.  Reed  v. 
McCcrmick,  4  Cal.  342. 

3.  The  claim  of  exclusive  original  juris- 
diction in  courts  of  probate  over  the  per- 
sons of  minors  as  well  as  their  estates  is 
unfounded.     Wilson  v.  Roach,  4  Cal.  366. 

4.  The  probate  court  is  a  court  of  special 
and  limited  jurisdiction:  most  of  its  general 
powers  belong  to  a  court  of  chancery, 
which  still  retains  all  of  its  jurisdiction, 
and  persons  not  parties  to  the  settlement  of 
an  account  in  the  probate  court  may  dis- 
regard the  account  and  proceed  against  the 
administrator  by  biU.  Clarke  v.  Perry,  5 
Cd.  60. 

5.  The  probate  court  has  jurisdiction  to 
try  and  determine  issues  of  fact  arising  in 
proceedings  before  it,  and  it  may  send  such 
to  the  district  court  to  be  passed  upon  as 
the  probate  judge  is  unwilling  to  pass  his 
judgment  upon ;  or  where,  from  the  great 
conflict  of  evidence,  areasonable  doubt  must 
exist  in  his  mind  as  to  which  side  has  the 
right,  subject  to  review  by  the  supreme 
court.     Keller  v.  Franklin,  5  Cal.  433. 

6.  Over  issiies  of  fact  joined  in  the 
probate  court,  the  jurisdiction  of  the  dis- 
trict'court  shall  be  unlimited;   but  this 


cannot  be  said  to  deprive  the  probate  court 
of  its  jurisdiction.     lb,  434. 

7.  A  probate  judge  has  no  jurisdiction 
to  order  an  administrator  who  resigned  to 
pa;^  the  money  in  Ws  handa  into  court. 
Wilson  V.  Hernandez,  5  Cal.  443. 

8.  It  does  not  appear  that  there  ever 
was  a  probate  court  in  Callifomia  prior  to 
the  conquest^  and  the  probating  of  a  will 
was  a  proceeding  unknown  to  the  laws  and 
customs  of  California.  Castro  v.  Castro, 
6  Cal.  161 ;   Chimes  v.  Norris,  6  Cal.  625. 

9.  The  probate  court  13  an  inferior  court, 
and  therefore  cannot  take  jurisdiction,  or 
administer  remedies  other  than  those  given, 
and  in  the  manner  provided  by  statute. 
Grimes  v.  Norris,  6  Cal.  625. 

10.  In  pleading  the  judgment  of  a  pro- 
bate court,  it  being  a  court  of  limited  and 
inferior  jurisdiction,  it  is  necessary  to  set 
forth  the  facts  which  give  jurisdiction. 
Smith  V.  Andrews,  6  Cal.  654. 

11.  So  much  of  the  act  of  1855  as  pro- 
vides for  the  transfer  to  the  district  court 
o£  issues  of  fact  already  decided  in  the 
probate  eoxai  is  unconstitutional  and  void. 
Decks  Estate  v.  Gherke,  6  Cal.  669. 

12.  The  power  of  the  probate  judge  to 
remove,  in  his  discretion,  an  administrator 
for  any  of  the  causes  named  in  the  statute, 
will  not  be  interfered  with  by  the  appellate 
court,  unless  it  should  be  clearly  shown 
that  there  has  been  a  gross  abuse  of  dis- 
cretion,    lb. 

13.  A  suit  for  the  foreclosure  of  a  mort- 
gage is  peculiarly  an  equity  proceeding  ; 
and  when' a  district  court  gains  jurisdiction 
of  the  case  for  the  purpose  of  foreclosure, 
it  has  the  right  to  give  full  relief,  and  for 
this  purpose  to  decree  and  execute  a  sale 
of  the  mortgaged  premises.  But  when 
the  claim  has  been  presented  to  the  ad- 
ministrator and  probate  court)  and  allowed, 
it  is  otherwise.  BeUoc  v.  Rogers,  9  Cal. 
129. 

14.  A  sale  of  property  under  an  order 
of  the  probate  court,  is  a  judicial  act,  and 
therefore  not  within  the  statute  of  frauds ; 
it  is  in  substance  similar  to  a  decree  in 
chancery  for  the  sale  of  specific  property. 
HaUeck  v.  Guy,  9  Cal.  195. 

15.  The  probate  court  has  no  right  to 
accept  the  resignation  of  an  administrator 
until  he  has  settled  his  accounts  with  the 
estate.     Haynes  v.  Meeks,  10  Cal.  116. 

16.  Although  probate  courts  are  of  limit- 
ed and  special  jurisdiction,  stiil  no  great 
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strictness  should  be  required  as  to  the  man- 
ner of  obtaining  facts  in  the  record.  Ih,  117. 

17.  -The  probate  court  does  not  lose  its 
jurisdiction  over  a  subject  of  which  it  has 
taken  cognizance  bj  adopting  the  proceed- 
ing of  an  issue  whereby  to  determine  the 
issue  advisedly ;  the  finding  of  a  jury  is 
merely  in  aid  of  its  jurisdiction  by  settling 
the  facts  and  thus  furnishing  the  material 
upon  which  to  act  Pond  v.  Pondy  10 
Cal.  500. 

18.  Issues  of  fact  are  sent  from  the  pro- 
bate to  the  districtcourt  not  as  from  an  in- 
ferior to  a  superior '  tribunal,  but  for  the 
sake  of  convenience,  because  the  probate 
court  has  not  the  machinery  of  jury  trial 
and  its  incidents.     Ih. 

19.  There  is  no  relation  of  inferiority 
in  the  constitution  or  powers  of  the  probate 
court,  as  respects  the  district  court.  They 
are  unlike,  but  within  their  respective 
spheres  equal.  They  are  both  constitu- 
tional courts  ;  no  appeal  lies  from  one  to 
the  other.     Ih, 

20.  An  administrator  filed  in  the  pso- 
bate  court  his  account  for  final  settlement, 
and  an  issue  of  fact  was  made  thereon, 
which  was  certified  to  the  district  court 
for  trial,  and  trial  was  had,  the  jury  find- 
ing on  each  issue,  and  the  judge  render- 
ing his  decision  on  such  findings,  and  this 
was  certified  back  to  the  probate  court, 
which  court  refused  to  give  effect  to  the 
decision  and  judgment  of  the  districtcourt, 
but  gave  judgment  on  such  findings  as  it 
construed  them :  held,  that  there  was  no 
error  in  the  judgment  of  the  probate  court 
Ih.  502. 

21.  Upon  the  death  of  the  head  of  the 
family,  it  is  made  the  duty  of  the  probate 
court  t6  set  apart  the  homestead,  for  the 
benefit  of  the  wife  and  legitimate  children 
of  the  deceased.  Estate  of  Tompkiiu,  12 
Cal.  125. 

22.  The  jurisdiction  of  the  probate 
court  over  testamentary  and  probate  mat- 
ters is  not  exclusive. .  Most  of  its  general 
powers  belong  peculiarly  and  originally  to 
the  court  of  chancery,  which  still  retains 
its  jurisdiction.  Decks  Estate  v.  Gerke, 
12  Cal.  436. 

23.  Citation  to  heirs,  to  show  cause 
against  probate  of  will  not  served,  is  no 
objection  to  the  jurisdiction  of  the  probate 
court,  if  the  heirs  answer.  The  want  of 
due  service  goes  only  to  the  service  itself. 
Ahila  V.  PadiUa,  14  Cal.  106. 


24.  A  decree  of  the  probate  court  or- 
dering a  claim  to  be  paid,  rendered  on  pe- 
tition of  the  administrator,  and  withoat  ob- 
jection by  him,  is  final  and  condasive,  and 
cannot  be  assailed  collaterally  nor  directly 
on  the  ground  that  it  was  rendered  on  in- 
sufficient evidence.  Estate  of  Cook,  14 
Cal.  130. 

25.  S.  dies  out  of  the  State,  leaving 
property  in  Santa  Clara  county,*and  the 
probate  court  thereof  takes  jurisdiction  of 
the  estate,  and  grants  letters  of  adminis- 
tration to  K.  The  widow  subsequently 
files  a  petition  to  revoke  the  letters,  on 
the  ground  that  the  probate  court  of  Saa 
Francisco  ought  to  have  issued  them, 
whereupon  the  administrator  asks  the 
court  to  transfer  the  cause  to  that  court, 
representing  that  the  widow  and  a  majori- 
ty of  the  witnesses  resided  there,  and  that 
the  interest  of  ^everal  persons  interested 
in  the  estate  would  be  advanced  by  the 
transfer,  to  which  both  parties  agreed. 
The  court  made  an  order  of  transfer.  The 
probate  court  of  San  Francisco,  on  the 
papers  being  filed  therein,  refused  to  take 
jurisdiction  of  the  cause,  and  ordered  the 
papers  back :  held,  that  on  these  facts  the 
court  of  Santa  Clara  could  not  divest  itself 
of  jurisdiction  and  vest  it  in  the  {»obate 
court  of  San  Francisco,  and  that  manda- 
mus will  not  issue  to  compel  the  latter 
court  to  take  jurisdiction.  Estate  of  Scott, 
15  CaL  221. 

26.  The  proceedings  for  the  settlement 
of  an  estate  and  matters  connected  tho^ 
with,  are  not  civil  actions  within  the  mean- 
ing of  sections  eighteen  to  twenty-one  of 
the  practice  act    Ih. 

27.  An  order  of  a  probate  court  setting 
aside  a  judgment  of  that  court  reining  to 
admit  a  will  to  probate  is  not  an  appeala- 
ble order,  because  not  within  section  two 
hundred  and  ninety-seven  of  the  act  to 
regulate  the  settlement  of  the  estates  of 
deceased  persons.  Peralta  v.  CasttOy  15 
Cal.  511. 

28.  W.  died,  leaving  a  widow  and  three 
minor  children.  The  widow  administered, 
and,  as  administratrix,  presented  a  petiticm 
to  the  probate  court,  stating  that  ^  bad 
agreed  to  sell  the  real  estate  of  the  intest- 
ate to  the  plaintiff  for  $3,000,  and  to  pro- 
cure an  order  of  the  court  for  the  sale, 
asking  the  court  to  conftm  this  agree- 
ment; and  asking  further,  that,  if  the 
court  should  refuse  so  to  confirm,  then  for 
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a  general  order  of  sale  upon  the  petition, 
which  sets  np  other  facts  usual  in  such 
cases.  The  court  made  an  order  to  show 
caufie,  etc,  and  at  the  same  time  appointed 
a  guardian  for  minor  and  ahsent  heirs, 
who,  on  the  same  day,  consented  to  a  de- 
cree of  sale.  No  service  of  the  order  to 
show  cause  was  made  on  the  heirs.  This 
decree  confirms  the  agreement  with  plaint- 
i£F^  directs  a  deed  to  be  made  to  him,  and 
afterwards  proceeds  to  order  a  rule  upon 
the  heirs  to  show  cause  why  a  sale  at  pub- 
lic auction  should  not  be  made.*  After- 
wards a  second  decree  of  sale  was  made 
in  the  usual  form :  held,  that  this  agree- 
ment for  a  private  sale  did  not  render  the 
decree  of  the  court  for  a  public  sale  void ; 
that,  although  this  agreement  could  not 
bind  the  estate,  yet  it  was  not  against  pub- 
lic policy  and  void.  Stuart  v.  Allen,  16 
CaL  478. 

.29.  Held,  further,  to  make  such  agree- 
ment void  as  against  public  policy,  the 
necessary  effect  of  it  must  be  to  contra- 
vene some  positive  right  or  duty ;  that  the 
duty  of  the  administratrix  is  not  necessa- 
rily inconsistent  with  an  agreement  to  ask 
an  order  of  sale  upon  consideration  that  a 
purchaser  will  give  an  agreed  sum  at  the 
sale  ;  that  so  far  as  her  own  interest  was 
concerned,  there  was  no  objection  to  such 
an  arrangement,  and  if  the  sale  was  to  be 
public,  probably  no  good  reason  exists  for 
holding  that  the  administratrix  should  not 
provide  or  assure  herself  in  this  way,  that 
if  sold,  the  property  would  bring  a  reason- 
able price,  before  proceeding  to  take  steps 
to  have  the  sale  ordered — the  propriety  of 
ordering  the  sale  and  confiiming  it  after- 
wards being  still  left  to  the  court,  unin- 
fluenced by  any  such  agreement.     Ih. 

30.  Held,  further,  that  the  decree  is  not 
void  because  of  the  defect  in  the  petition, 
which  prays  not  simply  for  a  decree  of 
sale — the  proper  course — but  seeks,  as  its 
main  object,  the  confirmation  of  the  agree- 
ment for  a  private  sale  to  plaintiff;  that, 
though  the  petition  was  demurrable  for 
Hus  cause — asking,  as  it  did,  what  the 
court  could  not  grant — ^yet,  as  the  petition 
presented  all  the  facts  necessary*  to  give 
the  court  jurisdiction  of  the  matt^l*  of  sale, 
itwassufi3cient  to  support  the  decree  when 
attacked  collaterally.     Ih. 

81.  Held,  further,  that  the  decree  and 
proceedings  are  not  void,  on  the  ground  of 
inconsistency,  in  this :  tliat  the  first  order 


confirms  the  agreement  with  plaintiff,  and 
then  requires  the  parties  to  show  cause 
why  the  land  should  not  be  sold ;  and  the 
second  decree  orders  the  property  to  be 
sold,  as  usual  in  such  'cases;  that  this 
course  was  an  irregular  and  improper  ex- 
ercise of  jurisdiction  ;  but  that  these  irreg- 
ularities and  defects  must  be  corrected  on 
appeal,  and  cannot  be  indirectly  attacked. 
lb. 

32.  The  court  had  no  power  to  confirm 
this  private  sale,  and  the  order  to  that  ef- 
fect was  void ;  but  this  act  of  the  court, 
though  an  assumption  of  power,  did  not 
divest  it  of  its  rightful  powers.  It  had 
to  order  «  sale  of  the  land,  and  this  power 
was  exercised  by  its  final  or  second  de- 
cree.   Ih,  501. 

38.  The  power  of  the  probate  court  to 
order  a  sale  of  the  real  estate  of  the  de- 
ceased results  from  the  fact  that  the  per- 
sonal estate  in  the  hands  of  the  adminis- 
trator is  sufiicient  to  pay  debts.     Ih. 

34.  To  the  exercise  of  jurisdiction,  in 
ordering  a  sale  of  real  estate,  it  is  not  nec- 
essary that  there  should  be  a  literal  com- 
pliance with  the  directions  of  the  statute. 
A  substantial  compliance  is  enough.  Nor 
is  it  essential  that  there  should  be  in  the 
petition  itself,  and  without  reference  to 
any  other  paper  or  thing,  a  statement  of 
these  facts.  The  main  fact  required  is 
the  averment  of  the  insufficiency  of  per- 
sonal asse.ts,  and  mere  formal  defects  in 
the  mode  of  statement  would  not  affect  the 
jurisdiction.     Ih, 

35.  So  far  as  the  question  of  jurisdic- 
tion is  concerned,  it  is  immaterial  whether 
the  statements  of  the  petition  be  true  or 
not ;  the  jurisdiction  rests  upen  the  aver- 
ments of  the  petition,  not  upon  their  truth. 
Ih. 

36.  Where  the  petition  for  the  sale  of 
real  estate,  after  setting  out  the  debts, 
proceeds,  "  that  the  person^  property  of 
said  estate,  which  will  appear  by  refer- 
ence to  the  inventory  now  on  file,  is  not 
more  than  is  sufficient  for  the  use  and  sup- 
port of  the  family  of  said  decedent,  and  is 
wholly  insufficient  to  pay  said  indebted- 
ness, and  that  it  is  necessary  to  sell  real 
estate  to  pay  the  same ;"  and  after  giving 
some  further  matter,  concludes:  '^Peti- 
tioner further  alleges,  that  the  inventory 
heretofore  filed  gives  a  description  of  all 
the  real  estate  of  which  the  said  intestate 
died  seized,  and  the  condition  and  value 
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thereof,  which  said  inventory  is  made  a 
part  of  this  petition  ":  held,  Ihaf  the  peti- 
tion contains  a  sufficient  averment  as  to 
the  "  amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof, 
if  any,  remains  undisposed  of,"  within  the 
statute ;  that  the  reference  to  the  invento- 
ry makes,  for  all  purposes  of  the  refer- 
ence, the  inventory  a  part  of  the  petition, 
and  the  amount  of  the  personal  estate  is 
shown  hy  the  inventory,  as  is  also  the 
value.     Ih.  502. 

37.  The  prayer  of  the  petition  in  this 
case  is  in  the  alternative,  and,  therefore, 
the  petition,  as  a  pleading,  was  defective, 
but  this  defect  does  not  go  to  th«  jurisdic- 
tion of  the  court ;  but,  if  the  true  construc- 
tion of  the  petition  be  that  it  prays  for  a 
sale  only  in  the  event  that  the  agreement 
with  plaintiff  is  not  confirmed,  still,  per- 
haps, even  then,  the  jurisdiction  of  the 
court  would  not  be  affected.     Ih, 

38.  Query,  whether,  under  the  act  of 
1851,  relative  to  the  estates  of  deceased 
persons,  in  the  petition  for  the  sale  of  real 
estate,  which  shows  that  the  personal  es- 
tate, whether  disposed  of  or  not,  is  insuffic- 
ient to  pay  the  debts,  it  be  essential  also 
to  aver  how  much  of  the  personal  estate 
has  been  disposed  of ;  or  whether  the  sole 
jurisdictional  fact  is  that  required  by  the 
one-hundred  and  fifty-fourth  section  of  the 
act,  making  the  one  hundred  and  fifty-fifth 
and  one  hundred  and  fifty-sixth  sections 
thereof  mere  modes  to  give  effect  to  the 
substantive  power  conferred  in  section  one 
hundred  and  fifty-four,  and  hence — ^like 
other  statutory  means  to  carry  out  a  pow- 
er— ^merely  directions  to  the  court  in  the 
exercise  of  "its  jurisdiction,  and  not  condi- 
tions to  the  existence  of  the  jurisdiction. 
Ih 

39.  In  this  case,  the  petition  and  in- 
ventory referred  to  therein  are  to  be  re- 
garded as  oift  paper,  so  far  as  concerns  a 
statement  of  the  facts,  which  they  contain ; 
and  when  the  petition  ^ates  that  the  per- 
sonal property  of  the  estate,  which  will  be 
shown  by  the  inventory,  is  insufficient,  this 
averment,  though  informal  and  indirect,  is 
equivalent  to  saying  that  the  personal  es- 
tate mentioned  in  the  inventory  is  still  on 
hand,  and,  therefore,  undisposed  of.  The 
statement  is  of  a  fact  existing  at  the  time 
of  the  filing  of  the  petition — and  that 
fact  is,  that  the  property  of  the  estate  is 
shown  by  the  inventory^  and  is  insufficient 


to  pay  the  debts,  etc. ;  and  if  it  be  the 
property  of  the  estate,  it  has  not  been  dis- 
posed of.     Ih. 

40.  In  cases  of  this  sort,  where  titles  to 
real  estate  will  be  injuriously  affected  by 
holding  probate  courts  to  great  strictnesB 
of  proceeding,  a  fiur  and  liberal  constnie- 
tion  should  be  ^ven  to  their  acts,  when- 
ever it  can  be  legally  done.     /6.  503. 

41.  Taking  the  petition  and  inventcny 
together,  in  this  case,  the  description  of  tl^ 
real  estate  is  not  so  defective  as  to  render 
the  sale  void  upon  its  face.  To  require  an 
accurate  or  exact  description  is  too  strict  a 
rule.     Ih, 

42.  Where  upon  petition  by  the  adminr 
istrator  to  sell  real  estate  of  Uie  deceased, 
to  pay  debts,  the  usual  order  for  nunor 
and  absent  heirs  to  show  cause,  etc^  was 
entered,  and,  on  the  same  day,  a  guai^diaa 
ad  litem  was  appointed  for  such  heirs,  who, 
on  the  same  day,  appeared,  and  consented 
to  an  order  of  sale,  which  was  according- 
ly then  made :  held,  that  this  order  (^  sale 
is  not  void  on  the  ground  that  the  order 
to  show  cause,  etc.,  was  not  served  on  the 
minor  heirs,  and  that  the  gnardk&n  was  ap- 
pointed and  the"^  order  to  show  cause  was 
made  on  the  same  day.     Ih.  504. 

43.  The  statute  is  silent  as  to  the  time 
when  the  guardian,  ad  litem,  is  to  be  ap- 
pointed ;  and  the  order  of  sale  is  not  \M 
because  a  copy  of  the  order  for  the  mmor 
heirs  to  show  cause  was  not  served  on 
such  heirs  before  said  appointment.    Ih. 

44.  Aft«r  the  guardian  ad  litem  in  this 
case  had  appeared  and  consented  to  an 
order  of  sale,  the  court  had  jurisdicdon 
over  the  subject  and  the  parties.  At 
what  time,  after  this,  the  court  should  act 
on  the  petition,  was  within  its  discretion. 
Ih. 

See  Administrator,  Admotistrator 
Public,  Death,  Estates  of  Deckased 
Persons,  Will. 


•  PROCESS. 

1.  Attendance  upon  any  court  as  a 
witness,  juror,  or  party  only,  exempts  the 
person  in  attendance  from  arrest  in  advit 
action,  but  not  from  obeying  any  ordinaiy 
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process  of  court    Page  v.  RandcMy  6  Cal. 
33. 

2.  A  defendant  who  has  not  been  served 
with  process  is  not  a  competent  witness  for 
his  (^defendant  in  an  action  of  trespass. 
6ate9  V.  Nashy  6  Cal.  194. 

3.  In  the  service  of  process,  the  sheriff 
is  responsible  only  for  unreasonably  or  not 
reasonably  executing  it.  He  is  bound  to 
start,  on  the  instant  of  receiving  a  writ,  to 
execute  it  without  regard  to  anything  else. 
WfUtney  v.  BuUerfieH,  13  Cal.  838. 

4.  Reasonable  diligence  in  the  execu- 
tion of  process  depends  upon  the  particu- 
lar facts ;  whether  for  instance  the  writ  be 
for  firaud  or  because  defendant  is  about  to 
leave  the  State,  or  remove  his  property, 
or  the  like.     Ih  340. 

5.  Under  the  code,  personal  service  of 
writs  and  process  is  made  by  delivering  a 
copy  to  the  party  upon  whom  service  is 
required.  Independent  of  the  statute,  the 
mode  would  be  by  showing  the  original 
under  seal  of  the  court,  and  delivering  a 
copy.     Edmondson  v.  Mason,  16  Cal.  388. 

See  Arrest,  Attachment,  Injunc- 
tion, Replevin,  Summons. 


election.  People  v.  Porter,  6  Cal.  28; 
People  Y.  WeOeTy  11  Cal.  67;  People  v. 
Martin,  12  Cal.  410;  People  v.  JRosbor- 
ough,  14  Cal.  187. 

2«  An  election  which  was  ordered  by 
the  board  of  supervisors,  to  fill  a  vacancy 
in  the  office  of  county  judge  occasioned 
by  the  resignation  of  the  incumbent,  with- 
out proclamation  of  the  governor,  is  in- 
valid ;  and  the  office  being  vacant,  can  be 
properly  filled  by  the  appointment  of  the 
governor.  People  v.  Porter,  6  Cal.  68 ; 
People  V.  Martin,  12  Cal.  411. 

See  Election,  Governor. 
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PROCHEIN  AMI. 

1.  Tlie  code  permits  the  wife  to  sue 
alone  when  the  action  is  between  herself 
and  her  husband,  and  takes  away  the  ne- 
cessity of  suing  by  prochein  ami.  It  is  a 
remedial  statute  and  must  be  beneficially 
construed.  Kashaw  v.  Kashaiv,  3  Cal. 
821. 

See  Husband  and  Wife,  Parties. 
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PROCLAMATION. 

1.  Elections  to  fill  vacancies  occasioned 
by  the  death  or  resignation  of  an  officer 
are  special  elections ;  and  the  proclama- 
tion of  the  governor  required  by  statute 
i»  necessary  to  the  validity  of  a  special 


»^»^»^W^>^^%^^«^«»»<«i^i^«>^«/»^>/</S<%/^/^/^» 


PROMISSORY  NOTES. 
See  Bills  of  Exchange. 
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I.  In  general. 

1.  Plaintiff  having  protested  against  the 
sale  of  his  property  for  taxes  illegally  as- 
sessed, purchased  the  property  in  order  to 
protect  it  from  a  clouded  title,  made  the 
payment  under  protest,  and  in  a  few  days 
commenced  suit  for  the  recovery  of  the 
money :  held,  that  this  was  sufficient  notice 
to  the  officer  to  hold  the  fund,  and  the 
moriey  could  be  recovered  back,  ffays  v, 
Hogan,  5  Cal.  242. 

2.  The  object  of  a  protest  against  an 
illegal  payment  is  to  take  from  the  pay- 
ment its  voluntary  character,  and  thus 
conserve  to  the  party  the  right  of  action  to 
recover  back  the  money.  It  is  only  availa- 
ble in  cases  of  payment  under  decrees  or 
coercion,  or  when  undae  advantage  is 
taken  of  the  party's  situation.    It  has  no 
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application  to  voluntary  pajmenta.  McMxU 
Ian  V.  Richards^  9  CaL  417. 

3.  An  ordinance  for  the  improvement 
of  the  streets,  passed  by  the  council  of 
of  Sacramento  before  the  time  of  the^ipre- 
sentation  of  the  protest,  is  not  thereby  in- 
valid. The  statute  only  inhibits  the  council 
from  proceeding  with  the  improvements 
in  case  of  such  protest  Burnett  v.  Ciitf 
of  Sacramento,  12  Cal.  82. 

4.  Taxes  not  justly  due,  and  paid  under 
protest,  may  be  recovered  back  by  suit 
ag:ainst  the  tax  collector.  Falkner  v. 
Hunt  J  16  Cal.  170. 


II.  Op  Bills  and  Notes. 

5.  A  guarantor  of  a  promissory  note 
is  entitled  to  demand  and  notice  of  protest. 
Riggs  v.  Waldo,  2  Cal.  487;  Pierce  v. 
Kennedy,  5  Cal.  139 ;  Brady  v.  Reynolds, 
13  Cal.  32;  Geiger  v.  Clark,  13  Cal. 
580. 

6.  A  promissory  note  made  before  the 
statute  of  1851,  (which  makes  the  fourth  day 
of  July  a  nonjudicial  day)  which  fell  due 
on  the  first  July,  and  was  payable  on  the 
fourth  ;  held,  that  notice  of  nonpayment  on 
the  third  was  premature,  and  ineffectual  to 
charge  the  endorser.  Toothaker  v.  Com- 
waU,  3  Cal.  146. 

!•  If  a  note  is  payable  in  hank,  notice 
of  nonpayment  may  be  given  to  the  en- 
dorser on  the  evening  of  the  day  on  which 
the  note  is  payable,  after  the  close  of  bank- 
ing hours,  and  if  not  payable  in  bank, 
notice  may  be  given  on  the  evening  of  the 
day  it  is  payable,  at  the  close  of  the  usual 
hours  of  commercial  business.  Ihothaker 
V.  Cornwall,  4  Cal.  30;  overruled  in 
McFarland  v.  Pico,  8  Cal.  631. 

8.  In  places  where  there  are  no  regu- 
lar hours  of  business,  tlie  notice  may  be 
given  after  sunset  of  the  day  of  dishonor. 
Toothaker  v.  Cornwall,  4  Cal.  30. 

9.  An  express  notice  of  waiver  of  non- 
payment is  equivalent  to  an  admission 
that  the  note  has  been  presented,  or  need 
not  be  presented.  Matthey  v.  Galley,  4 
Cal.  63. 

10.  A  notice  of  the  dishonor  of  a  note 
is  sufficient  if  it  appear  or  can  be  reasona- 
bly inferred  from  the  notice  that  the  note 
or  bill  has  been  duly  protested  for  non- 


payment, or  has  been  dishonored.  Siough- 
ton  V.  Swan,  4  CaL  213. 

11.  The  second  of  a  foreign  bill  of  ex- 
change drawn  here  payable  at  sight  was 
presented  to  the  drawee,  and  payment  be- 
ing refused,  it  was  duly  protested.  After- 
wards and  before  suit  was  brought,  the 
first  of  exchange  was  paid  to  the  holder, 
with  interest  and  cost  of  protest:  it  was 
held,  the  drawer  was  released  from  the 
payment  of  damages  for  the  dbhonor  oi 
the  second  of  exchange.  Page  v.  Warner^ 
4  Cal.  395. 

12.  By  the  fifth  section  of  the  act  con- 
cerning notaries,  bills  are  made  protesta- 
ble,  and  by  the  tenth  section  the  protest  of 
the  notary  is  expressly  made  evidence  of 
demand,  and  nonpayment  of  notes  and 
bills.     Connolly  v.  Goodwin,  5  CaL  221. 

13.  Where  payment  by  the  maker  to 
the  endorser  is  relied  on  as  the  excuse 
for  want  of  demand  and  notice,  it  must  be 
a  payment  directly  and  specifically  for  the 
note,  and  not  as  security  for  all  transac- 
tions in  the  aggregate.  Van  Nbrden 
V.  Buckley,  5  CaL  284. 

14.  An  endorser  of  a  promissory  note, 
after  maturity,  is  entitled  to  demand  and 
notice  of  nonpayment,  before  he  is  liable 
to  pay.  Vance  v.  Collins,  6  CaL  439; 
Beebe  v.  Brooks,  12  CaL  311. 

15.  At  common  law,  promissory  notes 
were  not  protestable  securities ;  they  are 
made  so  by  our  statute,  and  as  a  conse- 
quence the  protest  of  them  must  be  at- 
tended with  all  the  incidents  belonging  to 
foreign  bills  of  exchange.  Tevis  v.  Ran- 
dall, 6  CaL  635. 

16.  Where  the  second  of  a  set  of  bills 
of  exchange  was  presented  and  protested, 
owing  to  Uie  absence  of  the  drawee,  and 
the  first  of  exchange  arrived  nine  days 
after,  and  was  paid  with  costs  of  protest 
of  the  second,  and  two  months  after  suit 
was  commenced  on  the  protested  bill: 
held,  that  in  an  action  for  noalicious  prose- 
cution of  said  suit,  the  question  whether 
the  plaintiffs  iwaid  suit  knew  that  the  biU 
was  in  fact  ^R  at  the  time  when  they 
commenced  suit  was  a  question  for  the 
jury.     Weaver  v.  Page,  6  Cal.  684. 

17.  Notice  of  nonpayment  may  be  dis- 
pensed with  by  express  waiver,  or  by  any 
act  which  will  amount  to  a  waiver.  lUinr 
turn  V.  Fisher,  7  Cal.  574 

18.  A  notarial  certificate  of  present- 
ment and  demand  and  of  protest  for  noii- 
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payment  of  a  promissory  note,  taken  from 
the  record  of  the  notary  is  admissible 
and  is  prima  facie  evidence  of  the  facts 
contained  therein,  in  like  manner  as  die 
original  protest.  McFarland  v.  PicOy  8 
Cal.  635. 

19.  The  merchant  who  states  that  he 
has  received  notice  of  protest  of  certain 
paper,  and  the  lawyer  who  offers  to  prove 
that  notice  of  protest  has  been  given  to 
the  endorser  of  the  paper  in  suit,  both 
mean  the  same  thing,  that  the  necessary 
steps  have  been  taken  to  fix  the  liability 
of  the  endorser,  namely :  presentment,  re- 
fusal of  payment  and  notice  given.  Ih, 
636. 

20.  No  precise  form  of  words  is  neces- 
sary to  constitute  the  notice.  It  will  be 
sufficient  if  it  inform  the  party  to  whom  it 
is  given,  either  in  express  terms  or  neces- 
sary implication  that  the  note  has  been 
duly  presented  at  the  maturity  and  dis- 
honored,    lb. 

21.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  cannot 
set  up  in  defense  that  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due  time, 
and  had  given  no  notice  of  demand  and 
protest.    Kritzer  v.  MiUs^  9  Cal.  23. 

22.  Where  a  party  signs  a  joint  and 
several  promissory  note,  he  is  not  entitled 
to  notice  of  demand  and  nonpayment, 
though  in  fact  he  signed  as  surety,  and 
such  fact  was  known  to  the  payee.  Hart- 
man  V.  Burlingame^  9  CaL  561. 

23.  Where  a  draft  is  drawn  by  the 
president  and  secretary  of  a  corporation 
upon  its  treasurer,  no  notice  of  presenta- 
tion and  nonpayment  is  necessary  to  hold 
the  corporation.  The  draft,  in  such  cases, 
is  only  an  order  of  the  corporation  upon 
itself.  Dennis  v.  Table  Mountain  W.  Co.y 
10  Cal.  370. 

24.  Where  a  place  of  payment  is  named 
in  a  bill  or  note,  it  is  not  a  substantial  con- 
tract,  and  it  is  not  necessary  to  allege  and 
prove  a  demand  at  the  jplace  specified. 
MorUgomery  v.  Tutt^  11  Cal.  327 ;  over- 
ruling Wild  V.  Van  VaUcenhurgh^  7  Cal.  167. 

25.  In  an  action  upon  a  promissory 
note,  payable  ^  on  demand  after  date,"  it 
is  not  necessary  to  show  actual  demand 
before  bringing  suit  The  institution  of 
suit  is  a  demand.  Ziel  v.  Dulses^  12  CaL 
482. 
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26.  A  notice  to  the  endorser  of  a  note 
of  nonpayment  is  sufficient,  if  it  appear 
that  the  endorser,  at  the  time  of  receiving 
the  notice,  knew  what  particular  piece  of 
paper  was  referred  to,  and  could  not  have 
been  prejudiced  by  the  failure  to  describe 
it,  and  this  though  the  notice  was  verbal 
and  the  note  neither  produced  nor  de- 
scribed. ThoTJtpson  V.  WilUamSy  14  Cal. 
162. 

27.  Where  a  note  due  January,  1857, 
was  endorsed  by  the  payee  to  the  present 
holder  November  26th,  1858,  and  he,  No- 
vember 29th,  1858,  demanded  payment  of 
the  maker,  and  verbally  notified  the  en- 
dorser of  such  demand,  and  that  he  would 
be  held  on  his  endorsement,  it  is  no  objec- 
tion to  the  notice  that  it  did  not  state  the 
time  of  demand.  The  demand  was  good 
if  made  within  a  reasonable  time,  and  be- 
fore the  notice ;  otherwise  as  to  notes  en- 
dorsed before  maturity.  In  such  a  case 
the  notice  must  state  the  time  of  demand. 
lb.  163. 

28.  If  much  time  intervenes  between 
demand  and  notice,  in  transfers  after  ma- 
turity, the  question  may  arise  whether  the 
delay  has  not  released  the  endorser.     lb, 

29.  A  notice  by  the  holder  that  he  had 
demanded  pajrment  of  that  note,  implies 
that  payment  was  demanded  of  the  per- 
son liable  to  pay,  to  wit:  the  maker ;  and 
the  declaration  that  he  intended  to  look* 
for  payment  to  defendant,  the  endorser, 
implies  the  fact  of  nonpayment.     lb,  164. 

30.  A  notarial  certificate  of  protest  of  a 
note  is  of  itself  presumptive  evidence  that 
the  notary  had  authority  from  the  proper 
parties  to  make  the  protest.  Gillespie  v. 
NeviUe,  14  CaL  409. 

31.  A  protest  need  not  state  that  the 
persons  requesting  him  to  protest  are  the 
holders  of  the  note  or  the  agents  of  the 
holders.     lb.  » 

32.  An  endorser  of  a  note  payable  on 
demand,  no  demand  being  made  until  thir- 
teen months  after  the  endorsement  to 
plaintiff,  is  prima  facie  not  liable.  The 
delay  is  unreasonable.  Jerome  v.  StehbinSy 
14  CaL  458. 

33.  Notice  left  by  a  notary  at  the  resi- 
dence of  an  endorser  of  a  note — ^lie  being 
absent  at  the  time-describing  the  note, 
stating  that  it  was  protested  by  him  for 
nonpayment,  and  that  the  holder  looked 
to  the  endorser  for  payment,  but  not  signed 
by  any  one,  nor  indicating  in  any  way 
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from  whom  it  proceeded,  is  insufficient  to 
charge  the  endorser.  Klockenbaum  v.  Pier- 
«on,  16  Cal.  376. 

34.  Such  notice  having  been  so  left  on 
Saturday,  the  day  the  note  matured,  the 
record  shows  that  on  Monday,  in  a  con- 
yersation  between  the  endorser  and  the 
notary,  ^something  was  said  about  the 
note,"  and  that  the  notary  informed  the 
endorser  that  plaintiff  was  '^  its  owner  and 
holder:"  held,  that  as  a  verbal  notice, 
this  conversation  was  insufficient ;  that  a 
notice  must  inform  the  endorser,  either 
expressly  or  by  necessary  implication,  that 
the  note  has  been  duly  presented  at  its 
maturity  and  discharged.     Ih,  377. 

See  Bills  of  Exchange,  Notabt. 


PUBLIC  ADMINISTRATOR. 
See  Administrator,  Public. 


PUBLIC  LAND. 
See  Land,  Mines  and  Mining,  II. 
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PUBLIC  POLICY. 

1.  A  deed  of  conveyance  from  an  In- 
dian to  a  white  person  is  a  nullity  on  its 
face,  and  no  one  can  derive  title  under  it. 
Such  a  conveyance  is  contrary  to  the 
policy  of  the  Spanish  and  American  law, 
and  is  strictly  forbidden.  Sunol  v.  Hep- 
bum,  1  Cal.  283. 

2.  Wagers,  which  tend  to  excite  a 
breach  of  the  peace,  or  are  against  good 
morals,  or  which  are  against  the  principles 
of  sound  policy,  are  illegal,  and  no  con- 
tract arising  therefrom  can  be  enforced. 
Bryant  v.  Meadj  1  Cal.  444. 


3.  A  contract  not  to  navigate  oertiun 
waters  under  a  penalty  is  not  against  pub- 
lic policy,  as  creating  a  monopoly ;  it  only 
licenses  the  plaintiff  in  the  exclusive  en- 
joyment of  his  business  as  against  a  single 
individual,  while  all  the  world  besides  are 
left  at  full  liberty  to  enter  upon  the  same 
enterprise.     CcUtfomia  Steam  JViav.  Cb.v. 

Wright,  6  Cal.  262. 

4.  At  common  law,  all  contracts  by 
which  one  obliged  himself  to  do  an  act  or 
omission  tending  to  injure  the  public  were 
void,  and  the  general  rule  is,  that  con- 
tracts in  restraint  of  trade  kre  contrary  to 
public  policy.  The  stringency  of  this  rule 
has  been  gradually  relaxed  as  the  reason 
for  it — the  security  of  mechanics  and 
tradesmen — ceased.     IL 

5.  Such  a  contract  gives  no  monopoly 
— ^^ving  an  exclusive  enjoyment  of  the 
businesss  only  as  against  a  single  individ- 
ual— while  all  the  world  beside  are  left  at 
full  liberty  to  enter  upon  the  same  enter- 
prise,    lb. ;  8  Cal.  590. 

6.  Where  the  defendant  employed  the 
plaintiffs  to  superintend  the  erection  of  a 
building  of  which  he  was  one  of  the  con- 
tractors, they  cannot  plead  that  it  is  against 
public  policy  that  he  should  occupy  two 
positions  of  which  the  interests  were  in 
conflict,  in  defense  of  an  action  brought  by 
him  for  services  as  superintendent  Shaw 
V.  Andrews,  9  Cal.  74. 

7.  There  were  pending  before  the  board 
of  U.  S.  land  commissioners  three  cases 
—No.  58,  Nos.  45  and  812.  The  claim- 
ants  in  No.  558  entered  into  a  written 
agreement  with  Y.,  the  claimant,  and  B., 
his  attorney  of  record,  in  cases  Nos.  45 
and  812,  by  which  the  former  agreed  to 
pay  to  y.  a  certain  portion  of  the  proceeds 
of  the  sales  of  that,  portion  of  the  claim 
No.  558,  known  as  the  Miranda  claim,  die 
parties  agreeing  to  appoint  an  agent  to  go 
on  and  make  sales.  Contemporaneous 
with  this  agreement  was  another  between 
the  same  parties,  by  which  Y.  and  B.  agreed 
to  withdraw  and  discontinue  claims  Nos. 
45  and  812  before  said  board,  and  also  to 
cause  to  be  withdrawn  the  depositions  (^ 
Theodore  Miranda  and  Frandsca  Mi- 
randa, taken  before  a  commissioner  in  said 
case.  No.  558,  and  on  file  therein ;  and  to 
use  their  "  best  endeavors  to  procure  the 
confirmation  of  said  claim.  No.  558."  B. 
was  the  attorney  for  the  Miranda  claim, 
which  was  for  the  same  land  as  claim  Na 


558.  To  defeat  cltum  Xo,  558  he  acted 
for  the  U.  S.  law  agent  in  taking  said 
depositJonB,  which  were  important  to  the 
government  in  defeating  claim  No.  558, 
and  he  attempted  to  carry  out  his  agree- 
ment to  withdraw  such  depositions — ■ 
though  he  was  not  directly  retained  by 
the  government.  V,  and  B.  sue  for  the 
apeufic  execution  of  the  agreement ;  held, 
that  such  agreement  is  against  public  pol' 
icy,  and  cannot  be  enforced ;  that  B,  could 
not,  without  a  violation  of  his  duty  tff  the 
government  as  an  attorney,  carry  out  such 
agreement  Valentine  v.  Siewart,  15  Cal. 
S97. 

8.  If  any  part  of  the  conEideration  of  an 
agreement  be  void,  as  against  public  pol- 
icy, the  whole  contract  Mis.     Ih.,  404. 

9.  A  mere  intruder  upon  land  could  not 
set  up  the  manner  in  which  the  owner  ac- 
quired it,  as  being  against  public  policy, 
as  a  ground  for  perpetually  enjoining  toe 
porchaaer  from  miunttuning  an  action  for 
the  possession.  TreadweU  T.  Payne,  15 
Cal.  499. 

10.  W.  died,  leaving  a  wife  and  tiiree 
minor  children.  The  widow  administered, 
and,  as  administratrix,  presented  a  peti- 
tioD  to  the  probate  court,  stating  that  she 
had  ^reed  to  sell  the  real  estate  of  the  in- 
testate to  the  pltuntiff  for  $3,000,  and  to 
procure  an  order  of  court  for  the  sale,  aak- 
ing  the  court  to  confirm  this  agreement ; 
aod  asking  further,  that  if  the  court  should 
refuse  so  to  confirm,  then  for  a  general 
order  of  sale  upon  the  petition,  which  sets 
up  other  facts,  usual  in  such  cases.  The 
court  made  ai)  order  to  show  cause,  etc., 
and  at  the  same  time  appointed  a  guardian 
for  minor  and  absent  heirs  who,  on  the 
same  day,  consented  to  a  decree  of  sale. 
No  service  of  the  order  to  show  cause  was 
made  on  the  heirs.  This  decree  confinns 
the  agreement  with  plaintiff,  directs  a  deed 
to  be  made  to  him,  and  atlerwards,  pro- 
ceeds to  order  a  rule  upon  the  heirs  to 
show  cause  why  a  sale  at  public  auction 
should  not  be  made.  Afterwards  a  second 
decree  of  sale  was  made,  in  the  usual 
form :  held,  that  this  agreement  for  a  pri- 
vate sale  did  not  render  ihe  decree  of  the 
court  for  a  public  sale  void ;  that,  although 
this  agreement  could  not  bind  the  estate. 
yet  it  was  not  against  public  policy  and 
void.     Stuart  t.  Alien,  16  Cal.  498. 

11.  Held,  &rther,  that  to   make  such 


the  necesKry  effect  of  it  must  be  to  c 
travene  some  positive  right  or  duty;  that 
the  duty  of  the  administratrix  is  not  neces- 
sarily inconsistent  with  an  agreement  to 
ask  an  order  of  sale  upon  consideration 
that  a  purchaser  will  give  an  t^preed  sum 
at  the  sale  :  that  so  far  as  her  own  inter- 
est was  concerned,  there  was  no  objection 
to  such  an  arrangement,  and  if  tbe  sale 
was  to  be  public,  probably  no  good  reason 
exists  for  holding  that  the  administratrix 
should  not  provide  or  assure  herself  ia 
this  way  that,  if  sold,  the  property  would 
bring  a  reasonable  price,  before  proceed- 
ing to  take  steps  to  have  the  sale  ordered 
— the  propriety  of  ordering  the  sale,  and 
confirming  it  lAerwards,  being  still  left  to 
the  court,  uninfluenced  by  any  sudi  agree- 
ment,    ib. 


PUBLICATION. 


1.  An  affidavit  of  the  attorney  of  record 

for  plaintiff,  that  defendant  conceals  him- 
self to  avoid  service  of  process,  ia  sufficient 
to  obtain  an  order  on  defendant  for  service 
of  the  summons  by  publication.  Ajidertim 
V.  Parker,  6  Cal.  201. 

2.  The  date  of  publication  of  notice  to 
creditors,  under  our  insolvent  act,  is  the 
first  day  on  which  the  notice  is  published. 
OoTke  v.  Ray,  6  Cal.  604. 

3.  A  judgment  obtained  by  publication 
of  summons  t^^nst  a  defendant  out  of  the 
State  in  which  the  judgment  is  rendered, 
though  it  may  be  enforced  against  his  prop- 
erty in  that  State,  has  no  binding  force  in 
personam,  and  is  a  mere  nullity  when  at- 
tempted to  be  enforced  in  another  State. 
Kane  v.  Cook,  8  Cal.  455. 

4.  Under  the  code,  after  tbe  expiration 
of  sis  months,  if  the  absent  defendant  fails 
to  deny  the  allegations  of  the  complaint,  he 
is  held  to  admit  them  as  true,  and  cannot 
afterwards  show  their  falsity.  Ware  v. 
Rohinsffn,  9  Cal.  111. 

5.  When  there  b  but  one  clerk  in  the 
office  of  a  public  newspaper,  hia  affidavit 
of  the  publication  of  summons  or  notice  in 
said  paper  is  sufficient,  and  it  is  unneces- 
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principal  clerk.     Gray  v.  Palmer^  9  CaL 
639. 

6.  The  requirement  of  the  statute  being 
positive,  that  in  actions  against  a  minor 
under  fourteen  years,  personal  service  of 
summons  must  be  made,  in  cases  where 
he  resides  out  of  this  State,  and  his  resi- 
dence is  known  to  plaintiff,  such  residence 
should  be  stated  in  the  affidavit  for  publi- 
cation.    Ih. 

7.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant ;  that  defend- 
ant cannot,  after  due  diligence,  be  found 

^  in  the  State ;  that  he  was  beyond  the  lim- 
its of  the  State ;  that  sujpmons  haa  been 
issued,  but  the  sheriff  cannot  find  him ;  [ 
that  defendant's  residence  is  in  the  county 
where  the  summons  was  issued,  and  that 
defendant  still  has  a  family  residing  in 
said  county ;  is  insufficient  to  authorize  the 
publication  of  the  summons  for  only  thirty 
days ;  it  must  be  for  three  months.  Jor- 
dan V.  GiUin,  12  Cal.  102. 

8.  The  provisions  of  the  revenue  act  of 
1857,  which  requires  the  tax  collector  to 
publish  the  delinquent  tax  list,  giving  the 
name  of  the  owner,  when  known,  of  all 
real  estate,  etc,  are  not  conditions  prece- 
dent to  the  vesting  of  the  tax.  The  obli- 
gation to  pay  the  tax  does  not  exist  by  the 
force  of  these  provisions.  The  tax  is  a 
debt  due  from  the  property  holder  to  the 
State,  and  these  proceedings  by  publica- 
tion, etc.,  are  merely  modes  adopted  by  the 
legislature  to  collect  them.  If  the  prop- 
erty be  omitted  from  the  delinquent  list, 
this  does  not  discharge  the  property  holder, 
but  the  defect  may  be  remedied  by  the 
legislature.  Moore  v.  Patchy  12  Cal.  271 ; 
People  V.  Seymour^  16  Cal.  345. 

9.  The  act  of  1858,  dispensing  with  the 
publication  required  by  tlie  act  of  1857, 
also  dispensed  with  the  proof  of  that  fact. 
Moore  v.  Patch,  12  Cal.  271. 

10.  An  affidavit  for  an  order  of  publi- 
cation of  the  summons  upon  the  ground  of 
the  absence  of  the  defendant  from  the 
State,  is  insufficient  if  it  does  not  show 
that  the  defendant  had  left  the  State,  or 
that  any  diligence  had  been  used  to  ascer- 
tain his  whereabouts  beyond  inquiring  of 
a  single  individual ;  where  there  is  no  pre- 
tense that  he  was  concealing  himself  to 
avoid  service.  Swain  v.  Chascy  12  Cal. 
285. 

11.  A  board  of  equalization  has  no 
power  to  raise  the  valuation  of  land  as 


fixed  by  the  assessor,  without  notice  to  the 
owner.  The  general  notice  of  the  sitting 
of  the  board  by  publication  does  not  amount 
to  the  notice  required,  as  it  could  scarcely 
be  expected  that  every  tax  payer  is  to 
widt  upon  the  board  from  the  first  Mon- 
day in  August  until  the  second  Monday  in 
September,  all  the  time,  to  see  if  his  taxes 
are  increased.  Patten  v.  Greene^  13  Cal. 
329. 

12.  The  offer  of  a  reward  or  compens- 
ation by  public  advertisement  either  to  a 
particular  person  or  class  of  pergions,  or  to 
any  or  all  persons,  is  a  conditional  promise ; 
and  if  any  one  to  whom  such  offer  is  made 
shall  perform  the  service  before  the  offer  is 
revoked,  such  performance  is  a  good  con- 
sideration, and  the  offer  becomes  a  legal 
and  binding  contract.  Until  performance, 
the  offer  may  be  revoked  at  pleasure. 
Ryer  v.  Stockwell,  14  Cal.  137. 

13.  Such  advertisements,  upon  aooept- 
ance  of  their  terms  and  performance  of 
the  services,  become  written  contracts.  IL 

14.  A  tax  collector  has  power  to  con- 
tract for  publishing  the  delinquent  list  of 
tax  payers  so  as  to  bind  the  county  for 
the  payment  of  the  price.  He  is  the 
agent  of  the  county  in  this  respect,  and  for 
any  reasonable  exercise  of  the  agency  the 
county  is  responsible.  JRandaU  v.  Tuba 
County,  14  Cal.  221. 

15.  And  where  he  did  so  contract  with 
plaintiffs,  who  publish  the  list  and  sue  the 
county  for  the  price,  the  fact  that  the  tax 
collector  has  assented  to  a  contract  pre- 
viously made  or  attempted  by  the  super- 
visors with  another  party  for  publishing 
the  list  is  not  enough  to  affect  plaintifls,  if 
they  had  no  notice  of  it ;  and  evidence  of 
such  assent  was  properly  ruled  out  Ih, 
222. 


PUEBLO. 

1.  Before  the  military  occupatioa  of 
California,  by  the  army  of  the  United 
States,  San  Francisco  was  a  Mexican 
pueblo  or  municipal  corporation,  and  was 
invested  with  title  to  the  lands  within  ber 
boundaries.     Coha$  v.  JRaisin,  3  CaL  453 ; 
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Welch  V.  SuUivaUy  8   Cal.  188 ;  HaH  v. 
Burnett,  15  Cal.  615. 

2.  Where  a  plaintiff  sues  for  a  lot  in 
the  former  pueblo  of  San  Francisco,  anil 
deraigns  his  title  from  the  city,  it  is  prima 
facie  evidence  of  title.  Seale  v.  Mitchell, 
5  Cal.  402. 

3.  The  authority  to  grant  lands  in  the 
city  of  San  Francilco  was  vested  in  the 
ayuntamiento,  and  ill  the  alcalde  or  other 
officers  who  at  that  time  represented  it,  or 
bad  succeeded  to  its  powers  and  obliga- 1 
tions.     Hart  v.  Burnett^  15  Cal.  616. 

4.  The  official  acts  of  such  officers,  in 
the  course  of  their  ordinary  and  accus- 
tomed duties,  and  within  the  general  scope 
of  their  powers  as  here  defined  and  ex- 
plained, will  be  presumed  to  have  been  done 
by  lawful  athority.     lb. 

5.  Bart  v.  Bumetty  15  Cal.  530,  hold- 
ing— ^first,  that  San  Francisco  was  at  the 
date  of  the  conquest  and  cession  of  Cali- 
fornia, and  long  prior  to  that  time,  a  pue- 
blo, entitled  to  and  possessing  all  the  rights 
which  the  law  conferred  upon  such  muni- 
cipal organizations;  second,  that  such 
pueblo  had  a  certain  right  or  title  to  the 
lands  within  its  general  limits,  and  that 
the  portions  of  such  lands  which  had  not 
been  set  apart  or  dedicated  to  common 
use,  or  to  special  purposes,  could  be  grant- 
ed in  fots,  by  its  municipal  officers,  to 
private  persons  in  full  ownership ;  third, 
that  the  authority  to  grant  such  lands  was 
vested  in  the  ayunlfeuniento,  and  in  the 
alcaldes  or  other  officers  who,  at  the  time, 
represented  it,  or  who  had  succeeded  to 
its  "  powers  and  obligations ;"  fourth,  that 
the  official  acts  of  such  officers,  in  the 
course  of  their  ordinary  and  accustomed 
duties,  and  within  the  general  scope  of  their 
powers,  as  here  defined  and  explained, 
will  be  presumed  to  have  been  done  by 
lawful  authority,  affinned.  Payne  y.  Tread- 
weOj  16  Cal.  228. 

6.  A  grant  by  an  alcalde  of  a  town  lot 
in  San  Francisco,  after  the  conquest  and 
cession  of  California,  down  to  the  incor- 
poration of  the  city,  in  April,  1850,  will 
be  presumed,  until  the  contrary  be  shown, 
to  be  within  the  authority  of  such  alcalde, 
and  the  lot  grcmted  will  be  presumed  to  be 
within  the  limits  of  the  pueblo.     lb.  232. 

7.  The  powers  and  authority  which  had 
been  conferred  by  law  upon  municipal 
officers  of  the  pueblo  to  grant  pueblo  lands, 
were  not  suspended,  ipso  facto,  by  the  war 


with  Mexico,  or  by  the  conquest,  and  the 
fact  that  such  officers,  during  the  military 
occupation,  and  after  the  complete  con- 
quest and  cession,  were  Americans,  or  held 
their  office  under  American  authority,  did 
not  change  th%  powers  and  obligations 
which,  by  the  existing  laws  of  the  country, 
belonged  to  such  municipal  officers.  And 
the  same  presumptions  attach  to  their 
grants  of  lots,  whether  made  before  or  after 
the  conquest  and  cession.     lb.  240. 

8.  Where  land  within  the  general  limits 
of  the  pueblo  of  San  Francisco,  and  also 
within  the  Umits  of  the  old  "  Mission,"  was 
granted  to  an  individual  by  the  governor 
and  departmental  assembly,  in  1839-40, 
before  the  "Mission"  had  been  entirely 
secularized,  it  would  seem  to  have  been, 
at  the  date  of  the  grant,  exempt  from  the 
exercise  of  pueblo  rights  over  it,  and  must 
be  presumed  to  be  grantable,  just  as  any 
other  land  previously  occupied  by  the 
mission  establishments,  but  not  exclusively 
dedicated  to  pious  uses.  Brovm  v.  City  of 
San  Franciscoy  16  Cal.  460. 

See  Alcalde,  Grant. 


PUIS   DARREIN  CONTINUANCE. 

1.  Evidence  of  the  discharge  of  the 
debt  sued,  by  transactions  subsequent  to 
the  filing  of  the  answer,  is  admissible  only 
under  the  plea  of  payment  puis  darrein 
continuance.    Jessup  v.  King,  4  Cal.  332. 


QUO  WARRANTO. 

1.  This  vmt  is  to  prevent  the  usurpa- 
tion of  any  office,  franchise  or  liberty,  as 
also  to  afford  a  remedy  against  corpora- 
tions for  a  violation  of  their  charters,  tend- 
ing to  a  forfeiture  thereof.  Ex  parte  the 
Attorney  General,  1  Cal.  87. 

2.  From  the  exercise  of  the  remedies 
which  this  writ  affords,  juries  are  to  be 
empanneled  to  try  the  various  issues  of  fact 
which,  from  the  nature  of  the  investigation, 
would  be  a  wide  range,  and  of  the  most 
exciting  character,     lb. 
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3.  The  constitution  has  not  clothed  the  | 
supreme  court  with  the  powers  fimd  juris- 
diction of  the  court  of  king's  bench  in 
England.     Ih.  \ 

4.  The  supreme  court  is  strictlj  an  ap- 
pellate tribunal,  and  has  no  original  juris- 
diction except  in  cases  of  habeas  corpus ; 
and  consequently  is  not  empowered  to  issue 
a  writ  of  quo  warranto  for  the  purpose  of 
inquiring  by  what  authority  a  person  ex- 
ercises the  duties  of  an  office.     Ih.  88. 

5.  The  superior  court  of  the  city  of 
San  Francisco  has  no  jurisdiction  of  pro- 
ceedings by  quo  warranto,  and  a  judgment 
of  that  court  by  which  the  right  to  an 
office  was  determined  in  these  proceedings 
was  reversed  on  appeal.  People  v.  Cril- 
lespie,  1  Cal.  343 ;  People  v.  Kingy  1 
Cal.  845. 

6.  The  code  provides  a  remedy  against 
any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  receives  any  public 
office,  civil  or  military,  or  any  franchise  in 
the  State.     People  v.  Olds,  3  Cal.  175. 

7.  The  distinction  between  writs  of 
mandate  and  quo  warranto,  as  held  in 
England,  is  not  abolished  by  the  statutes 
of  this  State;  but  is  fully  recognized. 
lb.  177. 

8.  An  information  in  the  nature  of  a 
quo  warranto  is  the  proper  proceeding  to 
try  the  title  to  an  office.  People  v.  Seem- 
neU,  7  Cal.  439. 

9.  In  quo  warranto,  to  determine  the 
right  to  an  office,  an  allegation  that  de- 
fendant is  in  possession  of  the  office  with- 
out lawful  authority  is  a  sufficient  allega- 
tion of  intrusion  and  usurpation.  People 
V.  Woodburt/,  14  Cal.  45. 

10.  Quo  warranto  lies  to  test  the  right 
of  a  pilot  appointed  by  the  board  of  pilot 
commissioners.     lb,  46. 

11.  In  quo  warranto  for  an  alleged 
usurpation  of  the  office  of  pilot  for  the 
port  of  San  Francisco,  the  complaint  avers 
that  defendants  hold,  use,  exercise,  usurp 
and  enjof  the  office  without  a  license,  and 
also  contains  allegations  as  to  the  right  of 
relator  to  the  office  :  held,  that  these  alle- 
gations as  to  relator's  right  cannot  be 
reached  by  general  demurrer,  the  complaint 
being  good  as  against  the  defendants ;  that 
they  are  not  interested  in  the  question  as 
to  the  right  of  relator,  but  only  in  the  de- 
termination of  their  own  right  to  the  office. 
People  V.  AbboU,  16  Cal.  364. 

See  Office. 


RAILWAYS. 

1.  Where  the  streets  of  a  city  are  di- 
verted from  their  ordinary  and  legitimate 
uses  by  special  license  to  a  private  person 
for  his  own  benefit,  |p  to  run  a  railway 
there,  in  the  pursuit.of  a  business  whidi 
involves  constant  risk  and  danger,  he  is 
bound  in  the  exercise  of  such  right  to  use 
extraordinary  care.  Ih  this  a  private  rail- 
way differs  from  a  public  one.  Wilton  v. 
Oanninghamy  3  CaL  243. 

2.  If  by  the  construction  of  a  nuhtnd 
through  an  enclosure  of  a  &rmeT,  it  is 
made  necessary  to  construct  fences  on 
either  side  of  the  road  to  protect  his  cropS) 
the  cost  of  such  fences  must  be  included  in 
the  compensation  to  be  paid  by  the  rail- 
road company.  Sacramento  VaUey  R<  R* 
Co.  V.  MoffaUy  6  Cal.  75. 

3.  Damages  assessed  for  the  value  of 
land  taken  for  a  railroad  should  be  pud  to 
the  true  owner,  if  he  recovers  possession 
before  the  damages  are  paid  by  the  com- 
pany ;  although  at  the  time  of  the  damage 
a  trespasser  was  in  possession  who  had 
filed  his  claim  to  the  damages.  Boonef/ 
V.  Sacramento  Valley  JR.  E.  Co.,  6  CaL 
640. 

4.  Where  a  railroad  company  applies 
for  the  appointment  of  a  commission  to 
ascertain  the  value  of  and  condemn  land 
needed  by  it  for  rigfet  of  way,  and  makes 
the  parties  in  possession  defendants  to  their 
application,  the  latter  are  entitled  to  have 
the  land  as  determined  by  the  commission- 
ers paid  to  them,  although  third  parlies 
have  given  notice  of  the  ownership  of  the 
land.  Sacramento  VaUey  R.  R.  Go.y» 
Moffatt,  7  CaL  579. 

5.  A  railway  company  cannot  refuse  to 
enter  a  transfer  of  stock  in  said  companj 
on  their  books,  on  the  ground  that  the  as- 
signor of  the  stock  is  indebted  to  the  com- 
pany, unless  the  company  had  a  lien  upon 
the  stock  at  the  date  of  its  transfer. 
People  V.  Crockett,  9  Cal.  114. 

6.  Steamboat  and  railroad  companies, 
in  propelling  boats  on  the  river  and  cars 
on  the  railroad,  must  provide  all  reason- 
able precautions,  to  protoct  the  property 
of  others,  and  they  must  also  be  properly 
used.  Carelessness  in  either  particular 
resulting  to  the  injury  of  an  innocent  party 
will  make  the  company  liable.  They  are 
bound  to  temper  their  care  according  to 


RAILWAYS.— RAPE.-.RATIFICATION. 


859 


fidl^ayo. — Bape. — Batiiieation. 


the  circumstances  of  the  danger.  Gerhe 
V.  California  Steam  Navigation  Co,,  9 
CaL  256;  HuU  v.  Sacrameto  Valley  JR.  R. 
Co.,  14  Cal.  388. 

7.  In  an  action  against  a  railroad  com- 
pany for  running  over  a  horse  and  killing 
him,  the  plaintiff  has  the  right  to  prove 
the  custom  of  the  country  "  to  permit  do- 
mestic animals  to  roam  at  large  upon  the 
uninclosed  commons,"  where  the  defense 
is  negligence  on  the  part  of  the  plaintiff 
in  thus  allowing  his  horse  to  run  at  large. 
Waters  v.  Moss,  12  Cal.  538. 

8.  The  rule  of  common  law,  which  re- 
quires owners  of  cattle  to  keep  them  con- 
fined within  their  own  close,  does  not  pre- 
vail in  this  State.  The  common  law  was 
adopted  only  so  far  as  it  was  not  repugaant 
to  the  constitution  and  statutes  of  the  State. 
Ih. 

9.  Under  the  act  of  April  28th,  1857, 
authorizing  the  supervisors  of  Yuba  coun- 
ty to  take  stock  in  a  railroad  company,  the 
stock  may  be  taken  in  any  railroad  by 
which  a  railway  connection  shall  be  formed 
between  Marysville  and  Benicia,  or  any 
point  on  the  Sacramento  river,  at  or  near 
Knight's  Ferry.  The  company  in  which 
the  stock  is  taken  need  not  be  constituted 
for  the  express  and  only  purpose  of  such 
connection,  provided  the  effect  of  the  work 
i£  to  make  the  connection.  PaUison  v. 
Supervisors  of  Tuba  County,  13  Cal.  189. 

10.  The  fact  that  fire  was  communicated 
from  the  engine  of  defendant's  cars  to 
plaintiff's  grain,  with  proof  that  this  result 
was  not  probable  from  the  ordinary  work- 
ing of  the  engine,  is  prima  facie  proof  of 
negligence  sufficient  to  go  the  jury.  HuU 
V.  Sacramento  Valley  B,  R.  Co.,  14  Cal. 
388. 

See  Common  Cabriers. 
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RAPE. 

1.  On  a  trial  for  rape,  where  the  pro- 
secutrix is  the  only  witness,  evidence  that 
she  had  committed  acts  of  lewdness  with 
other  men  is  admissible,  as  tending  to  dis- 
prftve  the  allegation  of  force  and  total  ab- 
sence of  assent  on  her  part.  People  v. 
Bens<m,  6  Cal.  222. 


2.  It  seems  that  proof  of  particular  acts 
of  lewdness  should  be  admitted  in  prefer- 
ence to  general  reputation  which  may  be 
good  or  bad,  either  deservedly  or  unde- 
servedly.    Ih.  223. 

3.  If  these  particular  instances  of  lewd- 
ness are  admissible,  it  is  immaterial  by 
whom  they  are  proven,  and  it  is  unneces- 
sary to  question  the  prosecutrix  as  to 
them ;  they  are  introduced  not  so  much  to 
impeach  her  testimony  as  to  do  away  with 
the  presumption  of  the  greatest  reluctance 
and  resistance  on  her  part.     lb. 

4.  In  such  cases,  the  facts*  that  there 
was  no  outcry,  though  aid  was  at  hand 
and  the  prosecutrix  knew  it;  that  there 
was  no  immediate  disclosure ;  that  there 
was  no  indication  of  violence  on  her  per- 
son, ^and  that  the  act  was  committed  at  a 
time  and  under  circumstances  calculated 
to  raise  a  doubt  as  to  the  employment  of 
force,  are  put  as  strong  circumstances  of 
defense,  not  as.  conclusive,  but  as  throwing 
doubt  upon  the  assumption  that  there  was 
a  real  absence  of  assent.     Ih. 

5.  No  case  of  this  class  of  prosecutions 
should  ever  go  to  the  jury  on  the  sole 
testimony  of  Uie  prosecutrix,  unsustained 
by  facts  and  circumstances  corroborating 
it,  without  the  court  warning  them  of  the 
danger  of  a  conviction  on  such  testimony. 
Ih. 

See  Crimes  akd  Criminal  Law. 


RATIFICATION. 

1.  The  law  conferring  other  than  judi- 
cial functions  upon  the  court  of  sessions 
was  unconstitutional  and  void,  and  any  con- 
tract not  incident  to  their  judicial  functions, 
made  by  a  court  of  sessions  under  its  pro- 
visions, is  a  nullity.  Such  a  contract 
being  void,  could  not  be  made  valid  by 
subsequent  ratification  of  the  board  of 
supervisors.  Phelan  v.  Supervisors  of 
San  Francisco  County,  6  Cal.  540. 

2.  It  is  a  well  settled  rule,  that  a  prin- 
cipal who  ratifies  the  acts  of  his  agent 
must  be  made  acquainted  with  the  char- 
acter of  those  acts,  and  unless  all  the  cir- 
cumstances are  made  known  to  him,  the 
ratification  is  void.    BiUings  y.  Morrow, 
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7  CaL  174;  Davidson  y.  Dallas,  8  Cal. 
244. 

3.  Where  a  municipal  corporadcm  has 
the  power  to  perform,  an  act,  and  in  the 
execution  thereof  the  prescribed  form  is 
not  followed,  it  has  the  power  subsequently 
to  ratify  and  confirm  the  informal  act,  so 
as  to  make  it  as  binding  as  if  originally 
done  in  the  proper  manner.  Lucas  y. 
Oiiy  of  San  Francisco,  7  Cal.  469. 

4  Where  the  president  of  a  corporar 
tion  has  an  alleged  power  to  make  a  con- 
tract to  bind  the  corporation  as  agent^  if 
such  authoiity  were  doubtful,  the  acts  of 
the  corporation  may  amount  to  a  ratifica- 
tion of  the  contract.  Shaver  y.  Bear 
River  and  Atdnim  W.  and  M.  O9,,  10 
Cal.  401. 

5.  Ratification  by  a  principal  of  the 
acts  of  his  agent  depends  upon  the  knowl- 
edge of  those  acts  on  the  part  of  the  prin- 
cipal, and  where  the  knowledge  is  partial, 
so  will  be  the  ratification.  Marziou  y. 
Fiocike,  8  Cal.  535. 

6.  To  adoption  and  ratification  there 
must  be  some  relation,  actual  or  assumed, 
of  principal  and  agent.  FUison  y.  Jackson 

Water  Co.,  12  Cal.  551. 

7.  Acts  of  an  agent  without  authority, 
subsequently  ratified  by  the  principal,  bind 
the  principal  back  to  the  inception  of  the 
transaction.  Taylor  y.  Robinson,  14  CaL 
400. 

8.  But  such  ratification  cannot  defeat 
rights  of  third  persons  acquired  between 
the  act  of  the  agent  and  the  ratification  of 
the  principal,  as  attachments  leyied  on 
property  of  the  debtor  after  a  sale  by  or 
to  an  agent.    Ih. 

9.  A  ratification  is  equiyalent  to  a  pre- 
yious  authority.  It  operates  upon  the  act 
ratified  in  the  same  manner  as  though  the 
authority  had  been  originally  giyen;  and 
where  the  authority  can  originally  be  con- 
ferred only  in  a  pai;|;icular  form  or  mode, 
the  ratification  must  follow  the  same  form 
or  mode.  Mc  Orachen  y.  QUy  of  San  Fran- 
cisco, 16  Cal.  624. 

10.  Where  an  authority  to  do  any  pa]> 
ticular  act  on  the  part  of  a  corporation  can 
only  be  conferred  by  ordinance,  a  ratifica- 
tion of  such  act  can  only  be  by  ordinance. 
Ih. 

11.  A  ratification  can  only  be  made 
when  the  principal  possesses  at  the  time 
the  power  to  do  the  act  ratified.  He  must 
be  able  at  the  time  to  make  the  contract 


to  which,  by  his  ratification,  he  giyes 
yalidity.  The  ratification  is  the  first  pro- 
ceeding by  which  he  becomes  a  party  to 
the  transaction,  and  he  cannot  acquire  or 
confer  the  rights  resulting  from  that  trans- 
action unless  in  a  position  to  enter  directly 
upon  a  similar  transaction  himself.  iL 
625. 
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RECEIPT. 

1.  A  receipt  ^yen  to  one  joint  debtor 
on  fi  note,  for  a  part  payment,  coupled 
with  the  words  '^  which  is  in  full  on  his 
part  on  the  within  note,  and  the  said  A. 
B.  is  hereby  discharged  from  all  obliga- 
tions on  the  same,"  is  not  such  a  release 
as  wUl  discharge  the  others.  Armstrong 
y.  Hazard,  6  CaL  186. 

2.  A  receipt  acknowledging  payment  of 
a  debt,  whether  in  money  or  some  other 
medium,  may  be  explained  or  contradicted 
by  paroL    Mawley  y.  Bader,  15  CaL  46. 

3.  In  suit  on  an  account  against  B.  & 
S.  as  a  firm,  a  receipt  to  B.  alone  signed 
by  plaintiffs  "  in  full  for  accounts  and  de- 
mands due  us  at  this  date  "  was  offered  in 
eyidence  by  B.,  S.  having  made  default, 
together  with  parol  proof  that  the  receipt 
was  intended  to  embrace  the  account  sued 
on:  held,  that  the  parol  proof  was  admis-. 
sible ;  that  the  term  "  all  accounts  "  may 
be  shown  to  cover  firm  as  well  as  personid 
indebtedness.    lb. 

See  Payment. 


RECEIVER. 

1.  Where  the  allegations  of  a  bill  are 
general  in  their  nature,  and  the  equities 
are  fully  denied  by  the  answer,  such  a 
case  is  not  presented  as  will  justify  the 
appointment  of  a  receiver,  the  withdrawfd 
of  the  property  from  the  hands  of  one 
intimately  acquainted  with  all  the  a&irs 
of  the  concern,  and  placing  it  in  the  hands 
of  another,,  who  may  not  be  equally  com- 
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equity  for  the  appointment  of  a  receiver 
and  other  relief,  and  the  court  refused  to 
appoint  a  receiver  on  condition  that  de- 
fendant filed  a  bond  to  account  as  receiver, 
which  defendant  did,  a  judgment  for 
twenty  thousand  dollars  was  rendered 
against  defendant  in  this  suit,  and  proper 
demand  being  made  and  refused,  suit  was 
brought  by  plaintiff  on  the  bond,  which 
was  made  payable  to  the  people  of  the' 
State  of  California :  held,  that  the  plaint- 
iff could  recover  thereon*  Baker  v.  Bar- 
ioly  7  CaL  553. 

12.  A  receiver  is  appointed  on  behalf  of 
all  the  parties  who  may  establish  rights  in 
the  cause,  and  the  money  in  his  hands  is  in 
custodia  le^  Adams  v.  Woods,  8  Cal. 
315. 

13.  A  receiver  is;  an  indifferent  person 
as  between  the  parties,  and  is  an  officer  of 
the  court  and  not  to  be  disturbed  by  any 
person,  without  the  special  leave  of  the 
court     lb. 

14.  In  a  suit  for  a  dissolution  of  part- 
nership, the  appointment  of  a  receiver  is 
only  a  means  to  att^  the  end  contem- 
plafed  by  the  plaintiff;  and  so  is  the  em- 
ployment of  counsel  by  the  receiver.  lb, 
816. 

15.  A  receiver  ha^g  the  right  to  stip- 
ulate with  the  counsel  employed  by  him 
that  the  counsel  shall  rely  upon  the  al- 
lowance made  by  the  court  for  his  services, 
it  is  the  4uty  of  the  receiver  to  report, 
among  his  disbursements,  the  claim  of  the 
counsel,  leaving  the  amount  to  be  fixed  by 
the  court,  and  if  the  counsel  or  any  other 
person  employed  by  the  receiver  feels 
aggrieved  by  the  order  of  the  court  there- 
on, he  can  appeal  therefrom.     lb, 

16.  A  receivei^  an  officer  of  the  court, 
and  property  in  his  hands  is  in  the  custo- 
dy of  the  law ;  but  it  is  equally  true  that 
he  holds  it  for  whoever  can  make  out  a  title 
to  it.     Adams  v.  Woods,  9  Cal.  28. 

17.  Unfter  the  statute,  the  county  judge 
may  grant  an  injunction  in  cases  in  the 
district  court  but  he  cannot  appoint  a  re- 
ceiver, at  least,  not  as  a  thing  distinct  from 
the  injunction.  Ruthraiff  v.  Kresz,  13 
Cal.  639. 

18.  The  transfer  to  a  receiver  by  order 
of  court,  of  the  effects  of  an  insolvent  in 
the  suit  of  a  judgment  creditor,  is  not  an 
assignment  absolutely  void  under  the  in- 
solvent act  of  1852,  according  to  any  de- 
cisions of  this  courty  but  only  void  its 


against  the  claims  of  creditors.     NagUe  v. 
Lyman,  14  CaL  456. 

19.  Grenerally,  a  receiver  can  pay  out 
nothing  except  on  an  order  of  the  court ; 
but  there  are  exceptions  to  the  rule ;  nor 
will  he  be  denied  reimbursement  in  eveiy 
case  in  which  he  neglects  te  obtain  the  or- 
der, especially  in  a  court  of  equity. 
Adams  v.  Woodjs,  15  CaL  207. 

20.  Where  a  receiver  was  authorized 
by  order  of  the  court  appointing  him  to 
prosecute  suits  for  the  recovery  of  assets 
of  the  estate  he  represents,  and  certain  im- 
portant mercantile  books  belonging  to  such 
estate  being  lost,  the  receiver  paid  $1,127 
for  their  recovery,  without  an  order  of 
court:  held,  that  he  was  entitled  to  a 
credit  for  this  sum  as  part  of  the  necessa-  ^ 
ry  or  appropriate  expenditures  of  his  ^of- 
fice,   lb. 

21.  In  suit  by  a  stockholder  against  a 
corporation  and  its  officers,  praying  for 
their  removal,  and  for  an  account  and  set- 
tlement of  the  affairs  of  the  corporation^  the 
decree,  after  a  full  hearing  on  the  merits, 
was  in  accordance  with  the  prayer,  and 
also  appointed  a  receiver  to  take  charge  of 
the  property  of  the  corporation  until  the 
further  order  of  the  court ;  collect  money 
due  or  to  become  due  it ;  sell  certain  sto^ 
and  pay  the  proceeds  in  accordance  with 
the  decree,  etc:  held,  that  this  proviaioii 
in  the  decree  does  not  destroy  its  effect  as 
a  final  decree,  and  that  an  appeal  lies 
therefrom.    NtaS.  v.  HaO,  16  CaL  148. 

22.  A  court  of  equity  has  no  jurisdic- 
tion over  corporations,  for  the  purpose  of 
restraining  their  operations  or  winding  up 
their  concerns.  Such  court  may  compel 
the  officers  of  the  corporation  to  acooimt 
for  any  breach  of  trust,  but  the  jurisdic- 
tion for  this  purpose  is  over  the  officers 
personally,  and  not  over  the  corporatioB. 
Hence,  in  this  case,  it  was  error  in  the 
court  below  to  appoint  a  receiver  and  de- 
cree a  sale  of  the  property  and  a  settle- 
ment of  the  affairs  of  the  corporation.  Ih, 
150. 
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RECOGNIZANCE. 

1.  The  respondents  were    bail    in    a 
recognizance,  conditioned  for  the  appear- 
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anoe  of  M.  to  answer  at  court,  upon  an 
indictment  found  againt  him  on  the  nine- 
teenth of  April,  1852.  M.  appeared  at 
the  proper  tlihe,  which  was  the  June  term 
following,  and  on  the  seventeenth  of  Jun« 
moved  fb  quash  the  indictment,  for  causes 
assigned,  which  was  ordered  for  the  court. 
Another  indictment,  on  the  same  charge, 
was  found  bj  the  grand  jury,  then  in  ses- 
sion, at  the  same  term,  on  the  eighteenth 
of  June,  upon  which,  M.  being  called, 
made  default.  Afterwards,  suit  was  brought 
apon  the  recognizance  against  the  bail,  and 
judgment  obtained  thereon :  held,  that  the 
bail  were  entitled  to  relief  against  the 
judgment    People  v.  Lafarge,  3  CaL  134. 

2.  Where  a  bail  bond  is  given  to  appear 
and  answer  an  indictment,  the  complaint 
must  aver  that  the  indictment  was  found, 
or  is  pending.  People  v.  Smithy  3  Cal. 
272. 

3.  If  the  condition  be  to  appear  '^  when- 
ever the  indictment  maj  be  prosecuted," 
and  there  is  no  averment  in  what  court  it 
was  prosecuted,  it  is  error;  and  d  loose 
statement  that  the  accused  was  called  ^'  in 
the  court  of  sessions  "  is  not  sufHdent.   Ih, 

4.  The  district  attorney  can  bring  suit 
against  bail  at  any  time  i^r  the  adjourn- 
ment of  the  term  at  Which  the  recogni- 
zance was  declared  forfeited.  People  v. 
Ocarpenier,  7  Cal.  403. 

5.  Sureties  on  a  bail  bond  cannot  avail 
themselves  in  defense  to  an  action  thereon 
of  an  insufficiency  of  the  justification  of 
the  undertaking.     lb. 

6.  A  bail  bond  need  not  state  in  what 
court  the  defendant  shall  appear,  as  the 
law  provides  in  what  court  he  shall  be 
tried.     Ib» 

7.  Where  the  defendants  were  sure- 
ties in  a  recognizance  for  the  appearance 
of  one  H.,  who  was  charged  with  the 
crime  of  receiving  two  mules  alleged  to 
have  been  stolen,  and  an  indictment  was 
found  against  H.  for  ''receiving  stolen 
goods  f*  held,  that  it  does  not  follow  from 
this  general  description  of  the  indictment 
that  it  was  for  the  same  crime  mentioned 
in  the  recognizance.  People  v.  Hunter,  10 
CaL  503. 

8.  Where  an  assignment  of  a  note  and 
mortgage  has  been  made  to  the  plaintiffs  to 
indemnify  them  as  sureties  on  a  bail  bond 
for  the  assignor,  and  where  suit  is  then 
pending  on  such  bond,  it  is  proper  for 
them,  as  such  assignees,  to  institute  suit  on 


the  note  and  mortgage,  and  a  decree  of 
foreclosure  in  such  case,  with  directions  to 
pay  the  money  into  court  to  await  the 
further  decree  of  the  court,  is  proper,  or  at 
least,  there  is  no  error  in  such  a  decree  to 
the  prejudice  of  the  defendants.  Hunter 
Y.Leran,  11  Cal.  12. 

9.  A  judgment  entered  on  the  forfeiture 
of  a  recognizance  is  the  property  of  the 
State,  and  the  legislature  may  release  the 
same,  in  such  form  and  on  such  conditions 
as  it  thinks  proper  to  prescribe.  People  v. 
Bircham,  12  Cal.  54. 

10.  In  suit  in  the  district  court,  on  a 
bond  given  in  the  court  of  sessions  for  the 
appearance  there  of  a  party  indicted  for 
misdemeanor — ^the  court  of  sessions  hav- 
ing declared  the  bond  forfeited  for  non- 
appearance— the  sureties  cannot  defend  on 
the  ground  that  the  judgment  of  forfeiture 
was  erroneous.  That  judgment  cannot  be 
thus  revised.    People  v.  nolf,  16  Cal.  385. 

11.  The  question,  whether  a  party  in- 
dicted for  misdemeanor  has  an  absolute 
right  to  appear  by  attorney  and  defend,  so 
as  to  prevent  the  forfeiture  of  his  bond, 
not  passed  on.     lb.  386. 


^^^^»v^^»»^^^^<^^»«»wvw^»v^^^ 


RECORD. 


On  Appbal,  see  Appeal,  Y,  1 ;  see 
Recobdeb^  Countt;  Registration. 


RECORDER,  CITY. 

1.  The  recorder  of  the  city  of  Sacra- 
mento has  no  jurisdiction  in  cases  of  forci- 
ble entry  and  unlawful  detainer.  Oronise 
V.  CarghiUy  4  Cal.  122. 

2.  The  recorder  of  the  city  of  San  Fran- 
cisco has  a  right  to  punish  for  the  crime  of 
assault  and  battery,  as  fixed  by  the  act  of 
AprU  18th,  1850.  People  v.  Ah  King,  4 
Cal.  307. 

3.  Fines  properly  imposed  in  the  court 
of  a  mayor  or  recorder  of  a  city,  or  before 
any  municipal  officer  of  the  corporation. 
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must  be  paid  into  the  treasury  of  the  city 
or  other  corporation.  People  v.  City  of 
Sacramento^  6  CaL  425. 

4.  The  recorder  of  the  dty  of  San  Fran- 
cisco is  authorized  by  law  to  take  acknowl- 
edgments of  mortgages  and  conveyances. 
Hopkins  v.  Delanet/,  8  CaL  87. 

6.  City  recorders  are  not  within  article 
six,  section  two,  of  the  constitution,  inhib- 
iting judicial  officers,  except  justices  of 
the  peace,  from  taking  fees.  Ourtisv, 
Sacramento  Country  13  CaL  292. 


RECORDER,  COUNTY. 

1.  In  the  absence  of  any  statute  regu- 
lation requiring  a  record  of  the  selection 
of  a  homestead  or  indicating  any  mode  in 
which  the  intention  to  dedicate  property  as 
a  homestead,  shall  be  made  known,  the 
filing  of  a  notice  in  the  recorder's  office  of 
the  county  could  have  no  legal  effect,  and 
would  not  be  conclusive  on  purchasers  or 
creditors.  Cook  v.  Ms  Christian,  4  CaL 
26. 

2.  A  deed  recorded  January  SOth,  1850, 
by  a  person  acting  as  recorder,  by  virtue 
of  an  election  by  the  people,  without  any 
authority  of  law,  is  not  properly  recorded. 
Smith  V.  Brannan,  13  CaL  115. 

3.  Alcalde  grants  of  beach  and  water 
lots  in  San  Francisco,  not  reeorded  on  or 
before  the  third  of  April,  1 850,  in  some  book 
of  record  in  the  possession  and  under  the 
control  of  the  recorder  of  San  Francisco, 
are  void.     Ohapin  v.  Bourne,  8  Cal.  295. 

4.  A  verification  to  an  answer  is  in  form 
and  substance  an  affidavit,  and  may  be 
taken  before  a  county  recorder.  Pfeiffer  v. 
Rhein,  13  Cal.  648. 

5.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office,  contained  in  the 
margin  of  the  acknowledgment  taken  be- 
fore a  notary,  and  in  the  place  where  his 
seal  is  usuaUy  found,  the  words  '^  no  seal " 
^us :  [No  seal] — the  conclusion  of  the  ac- 
knowledgm^t  being :  ^^  In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed 
my  official  seal,  the  day  and  year,"  etc  The 
court  below  ruled  out  the  copy  of  the  deed  as 
evidence,  on  the  ground  that  the  ad^nowl- 
edgment  did  not  have  the  notary's  seal : 


held,  that  the  court  erred ;  that  the  words 
^'  no  seal)"  instead  of  implying  that  there 
was  no  seal  affixed,  were  a  mere  note  by 
the  recorder  of  the  place  of  the  notarial 
seal,  which  he  probably*  had  no  means  of 
copying.    Jones  v.  Martiny  16  Cal.  166. 

6.  A  recorder,  in  certifying  to  <iDpies  of 
deeds  from  his  office,  need  not  transcribe 
the  notarial  seal  to  the  acknowledgment — 
the  certificate  of  acknowledgment  in  this 
case  stating  that  the  notary  did  affiix  his 
seal.    lb. 

See  Registration. 


^^^f^^S«WM^^^^^^^^^«A^>'>^>A'^>^>^^ 


REDEMPTION. 

1.  A  subsequent  judgment  creditor  hav- 
ing a  lien  has  a  right  to  redeem  real  es- 
tate sold  by  foreclosure  of  a  previous 
mortgage  in  the  hands  of  the  purchaser. 
The  statute  should  be  beneficiallj  con- 
strued.    Kent  V.  LaffoHy  2  Cal.  596. 

2.  Where  land  was  sold  at  sheriff's 
sale,  the  proceeds  of  which  did  not  cover 
the  whole  judgment,  a  party  rede^ning 
must  pay  the  amount  of  bid,  with  statoloiy 
interest,  and  the  residue*  of  the  judgment 
constituting  the  lien.  Vandyke  v.  JS&r- 
man,  3  Cal.  298. 

3.  Without  express  written  authority, 
neither  the  mayor  or  the  commissioners 
of  the  funded  debt  of  San  Frandsoo^ 
or  any  or  either  of  them,  by  virtue  of 
their  office  or  otherwise,  are  authorized  to 
redeem  under  the  code,  lands  of  the  aty 
sold  under  execution  against  her,  nor  can 
the  city  attorney  ratify  their  act  of  re- 
demption by  plea  after  suit  brought.  Peo^ 
pie  V.  Hays,  4  Cal.  146. 

4.  The  commissioners  of  the  funded  debt 
are  not  successors  in  interest,  judgment 
debtors  or  judgment  creditors,  and  there* 
fore  not  statutory  redemptioners,  nor  ax^ 
they  so  in  their  individual  capacity  as  citi- 
zens or  tax  payers.     Ih,  148. 

5.  A  payment  to  the  sheriff  for  the  re- 
demption of  land  sold  under  execution 
cannot  be  made  in  certified  checks ;  it  must 
be  in  cash.    Tb, 


*  TheamendmantoriSMtothftcodeofpraetfeoahrQiatM 
this  provision,  and  pMmlts  tiie  ndemptioii  bj  the  pajr* 
meni  on!/  of  ttie  amoaxit  Ud. 
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and  a  mortgage  was  placed  on  the  same 
premises  February  2l8t.  1856,  and  a  soit 
was  brought  subsequent  to  the  execution 
and  record  of  the  mortgage  to  enforce  the 
mechanic's  lien,  in  which  suit  the  mortga- 
gees were  not  made  parties,  and  under  the 
decree  rendered  in  such  suit  a  sale  was 
made,  and  afler  the  expiration  of  six 
months,  no  redemption  being  had,  a  deed 
was  executed  to  the  assignee  of  the  sher- 
iff's certificate :  held,  that  the  right  of  the 
mortgagees  to  redeem  the  premises  bj 
paying  off  the  incumbrance  of  the  me- 
chanic's lien  was  not  affected  by  the  de- 
cree and  the  proceedings  thereunder,  and 
that  the  purchaser  of  the  premises  upon  a 
decree  of  foreclosure  of  the  mortgage, 
having  received  his  deed  upon  such  pur- 
chase, was  entitled  to  the  same  right  to 
redeem.    Whitney  v.  Higgins,  10  Cal.553. 

20.  A  party  entitled  to  redeem  has  a 
right  to  have  ascertained  the  price  at 
which  his  interest  was  sold,  in  order  that 
he  may  redeem.  Raun  y.  Reynolds j  11 
Cal.  20. 

21.  The  equitable  right  to  redeem  prop- 
erty s«ld  under  a  decree  of  foreclosure 
held  by  subsequent  incumbrancers  is 
merged  into  a  statutory  right,  not  by  any 
force  given  to  the  language  of  the  decree, 
but  by  the  fact  that  they  have  had  their 
day  in  court  and  an  opportunity  of  setting 
up  any  equities  they  possessed.  After  the 
decree  they  stand  as  to  their  right  of  re- 
demption in  the  same  position  as  ordinary 
judgment  debtors.  Montgomery  v.  Tutty 
11  Cal.  317. 

22.  The  payment  by  a  judgment  debtor 
of  the  judgment,  afler  a  sheriff's  sale,  ex- 
tinguishes the  Hen,  and  the  fact  that  he 
takes  a  transfer  of  the  certificate  and  the 
sheriff's  deed,  instead  of  a  certificate  of 
redemption,  cannot  divest  the  lien  of  a 
subsequent  judgment.  McCarthy  v.  Chris- 
tie,  13  Cal.  81. 

23.  Time  is  not  given  for  the  ptirpose 
of  enabling  the  debtor  to  make  a  profit  out 
of  the  estate,  but  for  the  purpose  of  ena- 
bling him  to  raUe  the  money  to  redeem. 
Harris  v.  Reynolds,  13  Cal.  517. 

24.  The  redemption  system  is  a  highly 
artificial  plan,  devised  with  care  by  the  leg- 
islature, and  introducing  new  and  specific 
rules  in  respect  to  judicial  sales.    lb. 

25.  The  purchaser  at  sheriff's  sale  of  a 
water  ditch  is  entitled  to  the  rents  and 
profits  thereof  from  the  date  of  the  sale 


to  the  expiration  of  the  time  for  redemp- 
tion, as  well  from  the  judgment  debtor  in 
possession  as  from  his  tenant.     /&. 

26.  A  party  in  possession  of  premises 
under  sheriff's  sale,  and  receiving  rents 
and  profits  during  the  time  for  redemption, 
should  in  equity  as  between  him  and  de- 
fendant in  execution  pay  the  taxes  assess- 
ed while  he  is  so  in  possession.  If  the 
owner  does  not  pay  them  the  statute  re- 
quires the  party  in  possession  to  pay.  Kd- 
sey  y.  Abbott,  13  Cal.  619. 

27.  A  party  claiming  title  of  propertj 
by  virtue  of  statutory  redemption,  most 
show  strict  compliance  with  ihe  statute. 
Haskell  v.  Manlave,  14  Cal.  57. 

28.  To  entitle  a  judgment  credits  hav- 
ing a  lien  to  redeem,  he  must  serve  upon 
the  officer  a  copy  of  the  docket  of  the 
judgment;  a  copy  of  the  judgment b not 
sufficient.    Ih. 

29.  If  a  party  daim  a  sheriff's  deed,  as 
having  redeemed  property  as  successor 
in  interest  of  the  judgment  debtor,  his 
offer  to  redeem  must  have  been  made  m 
that  character.     lb.  58. 

30.  A  certificate  of  the  sheriff  of  the 
purchase  of  property,  as  that  of  the  de- 
fendant in  execution,  is  not  sufficient  to 
enable  the  holder  to  redeem  as  such  suo- 
cessor,  at  least,  not  until  the  expiration  of 
the  six  months.     lb, 

31.  Where  a  redemptioner  under  the 

statute  pays  to  the  sheriff  an  excess  of 

money,  under  protest  as  to  the  excess,  the 

payment  is  not  compulsory.    iWcJft/Zanv. 

Vischer,  14  Cal.  240. 

32.  In  such  case  the  sheriff  is  ^e 
bailee  of  the  redemptioner  as  to  the  ex- 
cess, who  may  recover  it  back  on  demand, 
the  money  not  having  been  paid  over  to 
the  redemptionee.     lb. 

33.  Under  our  statute  a  redemptioner 
is  not  required  to  pay  interest  on  the  pur- 
chaser's bid,  over  and  above  the  eighteen 
per  cent.,  nor  is  he  required  to  pay  inter- 
est on  the  whole  judgment  of  the  pu^ 
chaser,  but  only  on  the  excess  over  and 
above  the  bid.     lb,  241. 

34.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent  dam- 
ages, the  damaged  with  costs  do  not  be- 
come part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
when  he  redeems  from  a  sale  under  the 
judgment     lb. 
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35.  From  sales  under  trust  deeds  to 
convey  there  is  no  equity  of  redemption, 
for  there  is  no  forfeiture.  Performance 
of  a  trust  carries  out  the  contract  of  tHe 
parties.     Koch  v.  Briggs,  14  Cal.  263. 

36.  The  statutory  lien  of  a  judgment 
upon  the  real  estate  of  a  judgment  debtor 
lU^taches  only  upon  property  in  which  such 
debtor  has  a  vested  legal  interest.  Peo- 
ple V.  Irwin,  14  Cal.  434. 

37.  A  owes  B  a  debt ;  to  secure  it,  A 
and  C  jointly  mortgage  to  B  a  piece  of 
land  owned  by  them  in  common.  Subse- 
quently A  mortgages  kis  undivided  inter- 
est in  the  land  to  secure  a  debt  to  D.  B 
forecloses  against  A  and  C  and  buys  in 
the  whole  land,  not  making  D  a  party. 
The  time  of  statutory  redemption  having 
expired,  B  gets  a  sheriff's  deed :  held, 
that  D  as  subsequent  mortgagee  may  re- 
deem A's  but  not  C's  interest  in  the  land, 
and  that  the  sale  is  final  as  to  Cs  interest, 
D  n#t  being  a  necessary  party  to  the  fore- 
closure. Kirhham  v.  Ihipont,  14  Cal. 
563. 

38.  The  redemption  money  of  A's  in- 
terest would  be  the  amount  of  B's  mort- 
gage debt,  with  interest,  etc,  less  one-half 
of  the  purchase  money  of  the  whole  fore- 
closure sale.     lb.  566. 

39.  A  subsequent  mortgagee  would 
have  a  right  to  redeem  premises  from  'a 
sale  under  a  judgment  upon  mechanic's 
liens  by  paying  the  money  justly  due,  in- 
terest, costs,  etc,  he  not  Jjiaving  been  party 
to  the  suit  by  the  lien  holder.     Gamble  v. 

VoU,  15  Cal.  510. 

40.  The  redemption  act  of  1859  is  in 
sabstitution  of  the  act  of  1851,  and  ap- 
plies to  sales  made  af^er  the  passage  of  the 
act  of  1859,  though  made  upon  judgments 
rendered  before.  Tuolumne  Redemption 
Co.  V.  Sedgwick,  15  Cal.  522. 

41.  The  fact  that  judgments  were  re- 
covered before  the  act  of  1859  does  not 
vest  in  the  holders  of  them  the  right  to 
redeem  from  a  sale  made  after  the  passage 
of  the  act  upon  any  terms  different  from 
those  prescribed  by  the  act  If  the  right 
to  redeem  under  the  act  of  1851  were  an 
incident  to  any  judgment  rendered  while 
that  act  existed,  it  was  a  portion  of  the 
remedy  which  might  be  taken  away  by 
the  legislature  at  any  time  before  the  right 
had  become  vested  by  the  party  availing 
himself  of  it.     lb. 

42.  The  right  to  redeem  under  the  stat- 


ute, and  the  mode  of  asserting  the  right, 
are  mere  creatures  of  the  statute.  The 
right  is  given  to  a  judgment  creditor,  and 
if  before  a  party  becomes  a  judgment 
creditor  the  law  be  repealed,  he  has  no 
claim  to  redeem,  because  he  does  not  be- 
long to  that  class  of  persons  for  which  the 
remedy  is  furnished.     lb.  523. 

43.  The  right  to  redeem  land  is  no  part 
of  the  contract  of  indebtedness.  It  is  a 
new  privilege  given  by  statute.  It  is  a 
provision  made  by  statute  for  a  fbture  con- 
tract, by  pursuing  which  a  purchase  of 
land  may  be  made.  But  as  this  provision 
is  only  a  matter  out  of  which  rights  may 
grow,  the  provision  may  be  repealed  at 
any  time  before  a  party  avails  himself  of 
it.     lb. 

44.  The  legislature  may  give  a  particu- 
lar privilege,  or  a  right  to  contract  on  cer- 
tain terms,  or  in  certain  circumstances,  but 
it  may  repeal  the  provision,  or  deny  the 
right,  as  a  general  rule,  as  fully  and  com- 
pletely as  it  can  give  them ;  or  it  may  al- 
ter the  terms  at  its  pleasure,  subject  only 
to  this :  that  it  cannot  repeal  or  alter  so  as 
to  affect  those  contracts  which  have  been 
made  during  the  existence  of  the  act  au- 
thorizing them.     lb.  524. 

45.  The  statutory  regulations  as  to  re- 
demption are  mere  provisions  of  sale, 
governing  the  course  of  the  process  and 
its  effects.  They  do  not  touch  the  con- 
tract of  indebtedness,  which  stands,  as  it 
stood  before,  a  valid  obligation  to  pay 
money,  with  the  sanctions  furnished  by 
law  for  its  enforcement.  And  a  sale  with- 
out  any  right  of  redemption  is  a  valid  and 
sufficient  remedy  for  the  enforcement  of 
the  contract,     lb, 

46.  An  act  denying  a  right  of  sale  for 
the  enforcement  of  the  contract  would 
probably  be  such  a  vital  assault  upon  the 
obligation  as  practically  to  destroy  it,  and 
therefore  be  unconstitutional.  But  a  re- 
peal of  a  right  of  redemption — in  other 
words,  an  act  making  a  sale  absolute  in- 
stead of  conditional — would  not  impair 
the  contract.     lb.  525. 

47.  A  debtor  in  default  has  no  vested 
right  to  have  his  property  sold  in  a  partic- 
ular way ;  and  third  persons,  hot  parties 
to  the  contract,  have  no  vested  right  to 
purchase  the  property  of  a  common  debt- 
or sold  at  the  instance  of  another  creditor. 
lb. 

48.  The  doctrine  of  Whitney  v.  Big' 
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gtns^  10  Cal.  554,  as  to  equitable  right  of 
redemption  in  favor  of  certain  persons  not 
made  parties  to  a  mortgage  foreclosure, 
applied  to  a  peculiar  state  of  facts.  I  b, 
526. 

49.  Where  plaintiffs,  owners  of  certain 
judgments  and  decrees,  had  both  the  equi- 
table and  statutory  right  to  redeem  prop- 
erty sold,  and  exercised  their  right  undjer 
the  statute  by  redeeming  from  D.,  who 
had  purchased  under  his  own  foreclosure, 
and  then  D.,  as  assignee  of  other  judg- 
ments, redeemed  from  plaintiffs:  held, 
that  plaintiffs  did  not  lose  their  equitable 
right  of  redemption  from  the  fact  that 
they  also  asserted  their  statutory  right — 
the  subsequent  redemption  by  D.  leaving 
their  claims  unsatisfied.     lb,  527. 

50.  Plaintiff  purchased  certain  property 
under  a  sale  on  a  decree  foreclosing  a 
mortgage  executed  by  one  Pender,  to 
which  decree  all  persons  in  interest  were 
parties,  among  them  defendants  here.  The 
interest  of  defendants  Wemple  and  Pen- 
der was  foreclosed  in  the  usual  form. 
Plaintiff  seeks  to  enjoin  a  sale  of  the 
premises  under  a  decree  in  favor  of  Wem- 
ple against  Pender,  to  enforce  a  mechan- 
ic's lien.  Plaintiff  was  not  a  party  to  the 
suit  of  Wemple  v.  Pender^  and  has  not 
yet  got  a  sheriff's  deed :  held,  that  injunc- 
tion does  not  lie ;  that  plaintiff  is  but  the 
purchaser  of  an  equity,  the  decree  of 
foreclosure  not  cutting  off  the  rights  of  the 
mortgagor,  Pender;  that  he,  being  enti- 
tled to  possession  until  the  sheriff's  deed, 
and  also  having'  the  equity  of  redemption, 
could  dispose  of  this  right,  and  it  might, 
under  our  statute,  be  sold  for  his  debts ; 
that  if  he  chose  to  recognize  the  validity 
of  Wemple's  lien,  or  its  enforcement,  or 
sale  under  judgment,  plaintiff  cannot  com- 
plain— his  rights  not  being  affected  by  the 
proceedings,  as  he  was  not  a  party.  Pen- 
der V.  Wemple,  16  CaL  106. 

51.  The  proceedings  for  a  foreclosure 
of  the  equity  of  redemption,  as  those 
terms  are  understood  where  the  common 
law  view  of  mortgages  is  maintained,  are 
unknown  to  our  system,  so  far,  at  least,  as 
the  owner  of  the  estate  is  concerned. 
Gfoodenow  v.  Ewer^  16  Cal.  468. 

52.  A  tenant  of  the  mortgagor  is  not 
interested  either  in  the  claim  secured  nor 
in  the  estate  mortgaged — ^that  is,  in  the 
title  pledged  as  security.  He  has  not  suc- 
oeeded  to  such  estate,  or  to  any.  portion  of 


it.  He  does  not  stand  in  the  position  of  a 
purchaser.  The  estate  remains  in  his  les- 
sor; he  has  only  a  contingent  right  to 
enjoy  the  premises.  The  right  of  the  les- 
sor to  possession  ends  with  the  deed  by 
which  the  sale  of  the  premises  is  consom- 
mated ;  and  the  tenant's  right  to  posses- 
sion depends  upon  that  of  the  lessor,  and 
goes  with  it ;  and  the  tenant  having  no- 
tice, actual,  or  constructive,  of  the  mort- 
gage, need  not  be  made  party  to  the  fore- 
closure. McDermott  v.  Burke^  16  OsL 
590. 

53.  Possibly,  a  court  of  equity  would, 
under  some  circumstances,  allow  a  tenant 
for  years  to  redeem  the  premises  sold  on 
foreclosure,  if  he  a{>plied  within  a  reason- 
able period  afler  becoming  acquainted 
with  the  proceedings.    lb. 
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1.  A  reference  is  a  substitution  for  a 
jury,  and  a  judgment  should  be  had  npoo^ 
their  report  as  upon  a  verdict,  and  a 
motion  to  set  aside  the  report  of  referees 
is  necessary  before  the  appellate  court  be 
required  to  examine  the  report  and  set  the 
same  aside.  Gunter  v.  Sanchez^  1  GaL 
48. 

2.  The  finding  of  referees,  like  the  ver- 
dict of  a  jury,  ought  to  be  final.  Gunter 
V.  Sanchez,  1  Cal.  49 ;  Walton  y.  Mtntumy 
1  Cal.  362. 

3.  When  the  action  is  brought  for  the 
balance  of  an  account,  and  the  answtf 
avers  payment  by  a  promissory  note,  and 
the  plaintiff  replies  that  he  was  induced  u> 
receive  the  note  by  fraud,  the  court  held 
that  it  was  one  of  those  cases  that  the 
party  was  entitled  to  a  trial  by  jury  and 
it  could  only  be  referred  by  consent  of  the 
parties.     Seaman  y.  Maricmx,  1  Cal.  336. 

4.  The  report  of  a  referee  should  he 
taken  advantage  of  by  filing  written  objec- 
tions to  the  entry  of  judgment  thereon,  or 
by  a  motion  for  a  new  trial,  setting  ibrth 
the  grounds  of  the  alleged  error.  /Vvisr 
V.  Barling,  2  Cal.  73. 

5.  The  consent  of  a  party  to  an  order 
of  reference  must  be  in  writing  or  entered 
on  the  minutes.  Smith  v.  PoBock,  2  CaL 
94. 
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6.  It  seems  that  a  stay  of  proceedings, 
granted  on  an  appeal  from  an  order  of  re- 
ference, ia  proper.     lb. 

7.  Our  statute  concerning  referees  is  in 
aid  of  the  common  law  remedy  by  arfoi* 
tration,  and  does  not  alter  its  principles. 
JS^on  V.  Welh,  2  Cal.  130. 

8.  Exception  must  be  taken  to  the  rul- 
ings of  a  referee  during  the  trial,  and  cer- 
tified to  by  him.     Ih, 

9.  If  there  be  no  exception  taken  to  the 
ruling  of  a  referee,  and  the  rule  of  law  by 
which  he  arrived  at  his  conclusions  be  not 
disclosed,  the  court  canaot  disturb  the  re- 
port, and  an  order  granting  a  new  trial  in 
such   case   will  be   reversed.     Tyson  v. 

WsJh,  2  Cal.  130 ;  Gray8(m  v.  Guild,  4 
Cal.  125. 

10.  Referees  have  no  power  to  allow 
parties  to  alter  or  amend  pleadings  after  a 
case  has  been  submitted  to  them.  De  la 
Rira  v.  Berreyesa,  2  Cal.  196. 

11.  Beferees  should  exclude  items 
barred  by  limitation  if  objected  to.    lb. 

12.  Hearsay  and  irrelevant  testimony 
should  be  excluded  by  referees.     lb. 

13.  A  mandamus  lies  to  compel  the 
judge  of  a  district  court  to  enter  judgment 
on  the  report  of  a  refdree.  Outsell  v. 
EUiat,  2  Cal.  246. 

14.  The  court  may  order  a  reference 
to  ascertain  the  damages  sustained  by 
reason  of  an  injunction  issued  without 
cause.     lb. 

15.  A  party  filing  an  undertaking  to 
obtain  an  injunction,  is  deemed  to  have 
waived  the  right  to  insist  on  a  trial  by 
jury,  and  consented  that  the  damages  may 
be  ascertained  in  the  mode  prescribed  by 
the  statute  and  an  order  of  reference,  is  no 
violation  of  the  constitutional  right  to  trial 
by  jury.     lb.  247. 

16.  An  order  of  reference  cannot  be 
made  without  the  consent  of  the  adverse 
party,  unless  the  statute  requires  it.  Ben- 
ham  V.  Rawe,  2  Cal.  261. 

17.  If  a  repoit  of  a  referee  contain  suf- 
ficient on  which  to  base  a  judgment,  it  !&» 
the  duty  of  the  court  to  enter  judgment  in 
acoordsmce  with  the  report,  so  far  as  con- 
cerns the  matter  referred,  and  not  enter- 
tain any  objection  thereto  except  on  a 
motion  for  a  new  trial,  when  the  report 
can  be  set  aside.  Headley  v.  Reed,  2  Cal. 
324. 

18.  If  the  report  of  a  referee  is  not 
made  immediately  after  the  close  of  the 
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testimony,  it  is  deemed  excepted  to.  lb. 
325.        ^ 

19.  A  report  of  a  referee  can  only  be 
set  aside  on  account  of  fraud,  gross  error 
of  law  or  fact  apparent  on  its  face.     lb. 

20«  A  referee  has  no  right  to  bring  in 
and  file  an  amended  report,  and  the  case 
must  be  reviewed  with  reference  to  the 
original  report     lb. 

21.  The  report  of  a  referee  under  the 
code  has  the  same  legal  effect  as  the 
award  of  an  arbitrator.  Headley  v.  Reedy 
2  CaL  325;  Grayson  y.  Guilds  4  Cal. 
125. 

22.  Where  an  entry  was  made  upon 
the  minutes,  that  'Hhe  parties  came  by 
their  attorneys,  and  defendant  by  his  at- 
torney moved  the  court  that  the  cause 
should  be  referred.^  That  is  a  reference 
by  oral  consent  in  open  court,  entered  on 
the  minutes.    Bales  v.  VisheVj  2  Cal.  357. 

23.  A  jury  was  wiuved  by  the  parties 
and  the  cause  submitted  to  the  court.  The 
trial  made  some  progress,  when  on  motion 
of  the  plaintiff's  attorney,  the  case  was 
referred  ^*to  ascertain  the  damages  sus- 
tained by  plaintiff: "  held,  that  the  case 
having  been  submitted  to  the  court,  it  was 
the  duty  of  the  court  to  find  upon  the 
facts  adduced  by  the  parties,  and  not  the 
facts  in  the  report  Greeseha  v.  Btannanj 
2  Cal.  519. 

24.  The  statute  does  not  require  the 
referee  to  be  sworn,  consequently  the  im- 
position of  an  oath  by  the  court  would  be 
of  no  effect  other  than  to  put  it  in  their 
power  to  commit  moral  perjury  without 
being  amenable  to  the  law.  Sloan  v. 
Smith,  3  Cal.  407. 

25.  Judgment  is  entered  as  a  matter  of 
course  on  the  report  of  a  referee,  and  the 
only  mode  to  take  advantage  of  error  is 
to  move  to  set  the  judgment  aside,  as  on 
motion  for  a  new  trial.     lb. 

26.  The  report  of  a  referee,  like  the 
finding  of  a  court,  should  state  the  facts 
found  and  the  conclusions  of  law.  With- 
out this  he  arties  would  be  remediless 
and  their  rights  concluded  in  many  cases 
by  the  arbitrary  decision  of  a  referee. 
LambeH  v.  Smith,  3  Cal.  409. 

27.  A  case  was  submiteed  to  a  referee 
to  find  the  interest  of  R.  and  the  value  of 
such  interest  in  a  vessel  and  cargo.  He 
found  such  interest  and  value  in  the  ship 
but  not  in' the  cargo,  and  reported  that  he 
was  unable,  fior  want  of  evidence,  to  find 
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the  yalue  of  R.'s  interest  in  the  cargo: 
held,  that  this  was  equivalent  fqr  the  pur- 
pose of  legal  adjudication  of  nnding  no 
value  whatever.  MarUefiori  v.  EngeUy  3 
Cal.  434. 

28.  A  stipulation  to  refer  the  whole 
matter  is  a  waiver  of  any  objection  that 
the  motion  for  a  new  trial  and  to  set  aside 
the  award  was  not  made  within  the  statute 
time.  Heslep  v.  City  of  San  Francisco^ 
4  Cal.  2. 

29.  An  order  of  court  is  necessary  to 
constitute  a  reference  under  the  code,  and 
na  reference  would  be  good,  as  such,  with- 
out an  order.     lb.  4. 

30.  A  reference  or  arbitration,  in  which 
there  is  no  order  of  court  or  agreement 
filed  with  the  clerk  or  entered  on  the  min- 
utes, ifi  a  voluntary  withdrawal  of  the  case 
from  the  jurisdiction  of  the  court,  by  which 
it  looses  all  control  over  the  case  and  has 
no  authority  to  enter  judgment  upon  the 
finding,  except  by  consent  of  parties.    Ih. 

31.  Smith  V.  Pollock,  2  Cal.  94,  hold- 
ing that  a  reference  could  not  be  had 
without  the  consent  of  the  parties,  applies 
to  cases  at  common  law  in  which  the  party 
was  entitled  to  a  jury  trial,  and  does  not 
extend  to  cases  in  equity.  Smith  v. 
Rowe,  4  Cal.  7. 

32.  The  court  may  order  a  reference 
in  equity  cases  without  consent  of  parties. 
lb. 

33.  When  a  case  is  referred  to  a  referee, 
under  the  statute,  to  hear  and  determine 
the  issues  of  fact  and  of  law,  and  report 
the  same  to  the  court-,  and  he  makes  his 
report  wherein  ho  errors  of  law  or  fact 
occur,  and  no  exceptions  are  taken,  the 
court-  below  should  not  set  aside  the  report 
and  grant  a  new  trial.  Grayson  v. 
Guild,  4  Cal.  125. 

34.  The  report  of  a  referee  is  the  same 
as  an  award  of  an  arbitrator.     lb. 

35.  When  a  report  of  a  referee  has 
been  erroneously  set  aside,  and  a  new  trial 
granted,  from  which  action  the  plaintiff 
appeals,  the  supreme  court  will  correct 
both  en'ors  at  the  same  time  in  a  chancery 
ease.    Ik  126. 

36.  Where  the  report  of  a  referee  dis- 
closed some  hesitation  and  doubt  in  arriv- 
ing at  conclusions  of  fact,  and  after  the  re- 
port had  been  made  up,  but  before  it  was 
filed,  the  defendant  applied  to  the  referee 
for  leave  to  introduce  newly  discovered 
^yideDce^  which  was  refused  from  a  doubt 


as  to  his  pK>wer,  he  at  the  same  time  in- 
timating to  the  court,  in  a  supplemental 
report,  that  if  the  newly  discovered  evi- 
dence had  been  adduced  on  the  trial,  the 
result  would  probably  have  been  different, 
it  was  held  under  the  circumstances  to  be 
error  to  refuse  a  new  triaL  Hoyi  v. 
Saunders,  4  Cal.  347. 

37.  A  court  can  interfere  and  set  aside 
the  report  of  a  referee,  upon  the  same 
ground  as  it  will  proceed  to  set  aside  the 
verdict  of  a  jury.  McHenry  v.  Moort,  5 
Cal.  92. 

38.  The  report<of  a  referee  upon  con- 
flicting evidence  must  be  treated  in  the 
light  of  a  verdict  of  a  jury,  and  will  not 
be  dbturbed  in  this  court  upon  an  appeal 
from  an  order  refusing  to  grant  a  new  trial 
in  the  court  below.  Ritchie  v.  Bradshaw^ 
5  Cal.  229. 

39.  The  report  of  a  referee  cannot  be 
attacked  except  for  error  or  mistake  of 
law  apparent  on  its  face,  or  by  motion  for 
a  new  trial  upon  exceptions  taken  at  the 
trial  or  the  evidence  certified.  Goodrich 
V.  City  of  Marysville,  5  CaL  431. 

40.  The  facts  found  in  the  report  of  a 
referee  are  conclusive  in  the  absence  of 
the  testimony,  or  where  the  testimony  ia 
not  properly  brought  before  the  court  Ih. 

41.  A  trial  before  a  referee  should  be 
conducted  in  the  same  manner  as  before  a 
court,  and  the  evidence  should  be  embod- 
ied in  a  bill  of  exceptions  and  certified 
by  the  referee.     lb. 

42.  It  is  error  for  the  court  to  set  aside 
the  report  of  a  referee  upon  an  examina- 
tion of  testimony  which  was  not  properly 
before  it     lb. 

43.  If  the  order  of  reference  fails  to 
direct  a  return  of  the  evidence  to  the  court, 
the  party  objecting  to  the  report  must  see 
that  such  testimony  as  he  relies  on  is  pro- 
perly certified.     lb. 

44.  It  would  be  a  gross  abuse  of  dis^ 
cretion  for  a  court  to  set  aside  a  report  of 
a  referee,  correct  in  all  its  parts,  without 
any  other  apparent  reason  Uian  the  mere 
volition  of  the  judge.     lb.  433. 

45.  When  a  referee  admits  the  testi- 
mony of  a  witness  against  the  objection  of 
the  defendant,  such  testimony  cannot,  after 
the  case  has  been  submitted,  be  thrown 
out,  without  first  giving  to  the  adverse 
party  the  opportunity  of  otherwise  sup- 
plying the  excluded  testimony.  Monson 
Y.  Oooke,  5  CaL  436. 


REFERENCE. 


871 


Seferenoe. 


46.  Though  a  plea  would  be  bad  upon 
demnrrer,  yet  if  no  objection  be  taken  at 
the  time,  and  the  case  be  submitted  to  a 
referee,  the  defect  of  the  plea  is  not  suf- 
ficient to  set  aside  his  report.  Ritchie  v. 
Davisj  5  Cal.  454. 

47.  An  order  setting  aside  the  report 
of  a  referee  appointed  to  take  an  account, 
18  merely  interlocutory,  and  is  not  the  sub- 
ject of  an  appeal  before  final  judgment  or 
decree.  Johnston  v.  DopkinSy  6  Cal.  84 ; 
Baker  v.  Baker,  10  Cal.  528. 

48.  An  order  of  court  directing  a  referee 
**  to  ascertain  and  report  the  amount  of 
disbursements  and  expenses  made  with  or 
under  the  direction  and  authority  of  the 
court,"  by  a  receiver  or  custodian  of  money 
in  the  hands  of  the  court,  is  too  narrow  to 
do  him  justice,  and  should  be  so  enlarged 
as  to  allow  him  for  all  reasonable  and 
proper  expenses  incident  to  the  receiver- 
ship.    Adams  v.  Haskell,  6  Cal.  477. 

49.  Trials  before  a  referee  are  con- 
ducted in  the  same  manner  as  before  courts; 
and  exceptions  must  be  taken  to  the  rul- 
ings of  the  referee,  in  the  progress  of  the 
trial,  in  the  same  manner  as  they  must  be 
taken  before  a  court,  and  such  exceptions 
must  be  embodied  in  the  report  of  the  re- 
feree, or  made  part  thereof  by  his  proper 
certificate.     Phelps  v.  Peahody,  7  Cal.  52. 

50.  Where  a  party  failed  to  obtain  the 
proper  certificate  of  a  referee,  relying  on 
the  verbal  assurance  of  the  attorney  on 
the  other  side,  that  he  would  agree  to  a 
statement,  such  party  cannot  be  considered 
free  fi'om  fault  or  negligence,  and  he  can- 
not enjoin  in  equity  the  judgment  against 
him.     lb*  53. 

51.  The  fact  that  the  referee  in  the  pro- 
ceedings supplementary  to  execution  was 
the  clerk  of  the  attaching  creditor,  is 
not  any  considerable  evidence  of  fraud, 
when  the  limited  duties  of  the  referee  are 
considered.    Adams  v.  Hackett,  7  Cal.  201. 

52.  The  order  of  a  referee  in  the  pro- 
ceedings supplementary  should  state  sim- 
ply that  the  property  described  should  be 
applied  towards  the  satisfaction  of  the 
judgment,  in  such  manner  as  the  court 
should  direct.     lb.  202. 

53.  Where  an  action  is  tried  by  the 
court  without  a  jury,  or  the  whole  case  is 
referred  to  a  referee,  judgment  follows,  as 
a  conclusion  of  law  upon  the  facts  found, 
and  the  time  within  which  notice  of  the 
motion  should  be  made  dates  from  the 


entry  of  the  judgment.    Peabody  v.  Phelps, 
9  Cal.  224. 

54.  Upon  facts  found,  whether  by  re- 
port of  the  referee  or  special  verdict  of 
a  jury,  the  direct  action  of  the  court  nlust 
be  invoked  before  judgment  can  be  en* 
tered.  Hence,  the.  time  within  which  the 
notice  of  motion  to  set  aside  the  report  or 
verdict  must  be  given,  should  date  from 
the  filing  of  the  report,  or  the  rendition  of 
the  verdict.     lb. 

55.  The  time  within  which  a  notice  of 
motion  must  be  filed  to  set  aside  the  re- 
port of  a  referee,  and  a  statement  be  pre- 
pared for  that  purpose,  will  depend  on  the 
character  of  the  reference  ;«whether  it  be 
special  to  report  the  facts,  or  general  to 
report  upon  the  whole  issue.  In  the  former 
case,  the  report  has  the  efifect  of  a  special 
verdict ;  in  the  latter,  it  stands  as  the  de- 
cision of  the  court,  and  judgment  may  be 
entered  thereon,  exceptions  taken  and 
rendered,  as  if  the  action  had  been  tried 
by  the  court.    lb. 

56.  When  the  alleged  error  consists  in 
the  final  conclusion  of  law  or  facts  drawn 
from  the  testimony,  and  the  evidence  is 
certified  to  the  court  by  the  referee,  the 
proper  course  is  to  move  to  set  aside  the 
report,  and  for  a  new  trial.  Branyer  v. 
Chevalier,  9  Cal.  362. 

57.  An  order  of  reference  cannot  go  be- 
yond the  pleadings  of  the  parties,  and 
when  the  referee  excludes  proper,  or  ad- 
mits improper  evidence,  or  does  any  other 
act  materially  affecting  the  rights  pf  either 
party,  during  the  progress  of  the  trial  be- 
fore him,  then  such  party  should  except, 
and  see  that  the  exception  is  truly  stated 
in  the  report.     lb. 

58.  The  whole  issue  in  divorce  case8 
cannot,  by  stipulation  of  parties,  be  re- 
ferred ;  and  where  a  reference  is  had,  the 
referee  cannot  pass  upon  the  testimony. 
If  he  make  any  statement  or  finding  of 
facts,  the  court  is  obliged  to  disregard  it, 
and  base  its  decree  only  upon  the  legal  tes- 
timony taken.  Baker  v.  Baker,  10  Cal. 
527. 

59.  The  referee  in  divorce  cases,  under 
the  statute,  is  simply  a  master  to  take  tes- 
timony,    lb. 

60.  An  order  setting  aside  the  finding 
of  a  referee  in  a  divorce  case,  and  sending 
the  case  back  to  the  referee  for  further  tes- 
timony, is  interlocutory  in  its  character, 
and  not  the  subject  of  appeal.    lb,  528. 
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61.  Where  a  reference  is  had  to  take 
an  account,  it  is  within  the  discretion  of 
referees  to  open  the  case,  after  it  had  been 
once  closed,  for  the  purpose  of  receiving 
additional  testimony.  The  exercise  of 
such  discretion,  except  in  cases  of  gross 
abuse,  will  not  be  reviewed  on  appeal. 
Marnou  v.  Pioche,  10  Cal.  546. 

62.  The  finding  of  the  referee  is  conclu- 
sive as  to  the  facts  on  conflicting  evidence. 
Knowles  v.  Joosty  13  Cal.  621. 

68.  Failure  to  appear  and  prosecute  a 
motion  to  set  aside  the  report  of  a  referee, 
and  for  new  trial,  is  an  abandonment  of 
motion,  and  the  order  made  denying  the 
motion  for  Biy;h  failure  to  appear  is  not 
the  subject  of  review  on  appeal.  Mahoney 
V.  WiUorij  15  Cal.  43 ;  IVank  v.  Doane^  15 
Cal.  303;  Green  v.  Doane,  15  Cal.  804. 

64.  Notice  of  motion  for  new  trial  given 
one  day  before  judgment  rendered,  and 
six  days  after  filing  the  report  of  the  re- 
feree to  whom  the  case  had  been  sent  to 
find  the  facts,  is  ineffectual  for  any  pur- 
pose. If  the  trial  terminated  with  the  fil- 
ing of  the  report,  the  notice  was  not  in 
time  ;  if  it  continued,  in  contemplation  of 
law,  until  the  entry  of  the  judgment,  the 
notice  was  premature,  and  the  proceedings 
on  the  motion  are  void.  Mahoney  v.  Ca- 
perton,  15  Cal.  314. 

65.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a  sher- 
iff's suit  on  foreclosure  of  mortgage,  and 
the  judgment  on  which  such  sale  was 
made  is  afterwards  reversed  by  the  judge  of 
the  supreme  court,  and  restitution  of  the 
property  ordered,  the  court  below  may,  on 
motion,  order  such  party  in  possession  to 
account  before  a  referee  for  the  rents  and 
profits  received  by  him — ^that  is,  for  the 
sales  of  water,  etc.  It  would  be  imprac- 
ticable for  a  jury  to  settle  the  account,  at 
least,  without  great  delay  and  embarass- 
ment.     Raun  v.  Reynolds,  15  Cal.  470. 

See  Arbitration. 
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REGISTRATION. 

1.  A  prior  recorded  mortgage  has  pri- 
ority  of  lien  over  a  subsequent  recorded 
mortgage,  where  the  second  mortgagee 


had  notice  of  the  existence  of  the  first  in- 
cumbrance ;  and  this  was  so,  as  well  be- 
fore as  since  the  enactment  of  the  statute  by 
which  the  common  law  was  adopted  in  Cal- 
ifornia.  Woodworth  v.  Guzman^  1  CaL  205. 

2.  Whether  there  was  any  officer  of 
San  Francisco  authorized  to  record  mort- 
gages previous  to  the  passage  o^  the  act 
of  the  legislature  establishing  recorders' 
offices,  passed  April  4th,  1850,  with  the  ef- 
^t  of  making  them  constructive  notice  to 
subsequent  purchasers  or  mortgagees: 
query.     Ih, 

8.  The  object  of  laws  which  require 
deeds  and  mortgages  to  be  recorded,  is  to 
pi^vent  imposition  upon  subsequent  par- 
chasers  and  mortgagees  in  good  faith,  and 
without  notice  of  prior  deed  or  incum- 
brance, but  not  to  protect  them  when  they 
have  such  notice.     lb. 

4  A  court  of  equity  will,  as  against  the 
mortgagor,  correct  a  mistake  in  the  de- 
scription of  the  mortgaged  premises,  as  a 
matter  of  course ;  and  a  person  churning 
under  the  mortgagor,  and  having  notice  of 
a  prior  lien  upon  the  premises,  is  in  no  better 
condition  than  the  mortgagor  himself.    Ih. 

5.  The  evident  intention  of  the  statute 
providing  for  the  proof  and  registration  of 
conveyances,  is  to  protect  subsequent  pur- 
chasers without  notice,  either  actual  or 
constructive.    Colly.  Ifastinys,  3  Cal.  183. 

6.  The  act  of  1851,  section  twenty-one, 
gives  to  papers  properly  recorded  the  like 
effect  as  the  originals,  but  it  does  not  dis- 
pense with  proof  of  execution.  Potodl  v. 
Hendricks,  3  Cal.  480. 

7.  The  statute  requires  the  seal  of  the 
officer  taking  the  acknowledgment  to  be 
attached  as  preliminary  to  filmg  the  deed 
for  registration ;  and  without  conforming 
strictly  to  the  statute,  the  registration  wiU 
not  be  of  such  a  character  as  to  charge 
constructive  notice.  Hetstings  t.  Vau^fm, 
5  CaL  818. 

8.  A  certificate  of  acknowledgment  of 
a  deed,  in  the  words  "  Before  me  person- 
ally appeared  A  B,  to  be  the  individual, 
etc.,"  is  bad,  and  the  record  of  the  convey- 
ance on  such  a  certificate  imparts  no  notice 
to  third  parties.*  The  omission  might  as 
well  be  supplied  by  the  words  "  claiming^ 


*The  stotate  of  1800,  p.  179,  anthoTtecs  «  deltetlvt  ■o* 
knowledKment  to  be  corrected  br  procoedtngs  beftin  tb> 
conoty  judge  :  and  the  statute  uf  IWO,  p.  S&1«  makm  dft: 
feccive  aoknowledgments  notice  hereatter,  the  Mme  at  if 
thr  defbct  did  not  exist,  lo  far  as  not  to  Impair  th^e  oUiga' 
tion  of  contractik 
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or  "  representing,"  as  by  "  known"  or 
"  proved."  Tliere  is  no  avennent  that  the 
party  making  the  acknowledgment  is  the 
person  who  executed  it  upon  the  personal 
knowledge  of  the  officer.  Wolf  v.  Fo- 
garty,  6  Cal.  225 ;  Kelsey  v.  Dunlap^  7 
Cal.  1 62  ;  Henderson  v.  Grrewell,  8  Cal. 
584 ;  Fogarty  v.  Finlay,  10  Cal.  244. 

9.  The  registration  act  abolished  all 
constructive  notice  of  unrecorded  convey- 
ances, but  it  did  not  do  away  with  notice 
in  fact  Possession,  therefore,  is  not  con- 
structive notice  of  title,  but  it  may  be  ad- 
mitted in  evidence  along  with  other  fact.(i, 
to  establish  fraud  or  actual  notice.  Mesick 
V.  Sunderland,  6  Cal.  315 ;  Stafford  v. 
Lick,  7  CaL  489. 

10.  The  intention  of  the  registration  act 
of  this  State  was  to  protect  the  purchaser 
of  the  legal  title  against  latent  equities  or 
mere  executory  agreements,  and  to  abolish 
the  presumption  of  notice  arising  from 
possession.  Mesick  y.  Sunderland^  6  Cal. 
315. 

11.  Section  twenty-one  of  the  act  of 
March,  1851,  giving  to  copies  of  papers 
from  the  county  recorder's  office  the  like 
effect  as  evidence  as  originals,  if  it  can  be 
obtained  merely  fixes  the  value  of  the 
copy  as  evidence  when  it  is  necessary  to 
be  introduced  from  the  loss  of  the  original. 
Macy  v.  Goodwifiy  6  Cal.  582. 

12.  The  twenty-fifth  section  of  the  act 
concerning  conveyances,  making  the  record 
of  conveyances  notice,  is  limited  by  its 
terms  in  its  operation  to  subsequent  pur- 
chasers and  mortgagees.  Dennis  v.  Bur- 
ritt,  6  Cal.  672. 

13.  If,  however,  the  recording  act  im- 
parts notice  to  prior  purchasers  or  mort- 
gagees, it  is  but  constructive  notice,  and  in- 
sufficient to  charge  a  prior  mortgage  with 
fraud  in  releasing  portions  of  the  mort- 
gaged premises,  retaining  a  lien  on  the 
balance,  (of  which  part  had  been  sold  after 
the  mortgage)  but  before  his  releases,  so 
as  to  ju ratify  a  court  of  equity  to  set  the 
act  aside.     lb.  673. 

14.  Where  the  defendant  bought  the 
property  in  question  and  recoixled  his  deed, 
but  by  mistake  the  number  and  description 
of  the  lots  were  omitted  in  the  record,  and 
plaintiff  subsequently  bought  the  same 
lots  of  the  same  grantor,  and  afterwards 
the  common  grantor  of  both  procured  the 
record  of  defendants'  deed  to  be  amended 
by  interlineation  of  the  description  :  held, 


that  the  plaintiff  had  no  notice  of  the 
previous  conveyance  of  the  property  to 
defendant.  Chamberlain  v.  ife//,  7  Cal. 
294. 

15.  The  design  and  intention  of  the 
registration  act  waj  to  give  constructive 
notice  of  the  facts  which  appeared  upon 
the  face  of  the  record.     lb, 

16.  As  to  the  implied  notice  arising 
from  the  possession  of  a  party  under  an 
unregistered  deed,  it  is  a  question  of  bad 
faith,  and  it  should  be  left  to  the  jury 
whether  the  subsequent  purchaser  had 
actual  notice  or  such  means  of  notice  as  to 
make  his  negligence  a  species  of  fraud. 
Bird  V.  Dennison,  7  Cal.  305. 

17.  The  grounds  ofa  which  registry  acts 
are  based  are,  that  the  party  who  fails  to 
record  his  deed  places  it  in  the  power  of 
his  grantor  to  commit  a  fraud  upon  others, 
and  the  law  holds  him  responsible  as  assist- 
ing the  fraud.     lb. 

18.  The  penalty  for  failing  to  record 
coveyances  declared  in  the  statute  must 
be  limited  to  conveyances,  as  defined  by 
the  statute,  and  cannot  by  implication  be 
extended  to  instruments  for  the  recording 
of  which  it  makes  no  penalty.    Jb,  307. 

19.  The  forty -first  section  of  the  regis- 
tration act  requires  conveyances  made 
before  the  passage  of  the  act  to  be  re- 
corded, and  the  penalty  of  failing  to  do  so 
is  the  same  as  with  conveyances  made  after 
the  act  is  passed.  Stafford  v.  Licky  7  Cal. 
486. 

20.  This  section  of  the  act  is  neither  in 
violation  of  the  constitution  of  the  United 
States  nor  of  this  State,  as  it  does  not  im- 
pair the  obligation  of  contracts,  but  merely 
establishes  what  shall  be  constructive  notice 
to  third  parties ;  nor  does  it  divest  vested 
rights,  but  only  introduces  a  rule  for  the 
subsequent  protection  of  the  rights  of  par- 
ties,    lb.  487. 

21.  A  party  holding  under  an  assign- 
ment of  a  recorded  lease  containing  a 
mortgage  clause,  is  bound  to  know  the 
contents  thereof,  and  is  therefore  subject 
to  the  mortgage,  although  the  instrument 
is  recorded  in  the  book  of  leases,  there 
being  a  privity  of  estate.  Barroilhet  v. 
BaUelle,  7  Cal.  454. 

22.  Alcalde  grants  of  beach  and  water 
lots  in  San  Francisco  not  recorded  on  or 
before  the  third  of  April,  1850,  in  some 
book  of  record  in  the  possession  and  under 
the  control  of  the  recorder  of  San  Fran- 
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CISCO,  are  void.     Chapin  v.  Bourne,  8  Cal. 
295. 

23.  The  object,  of  the  law  requiring  the 
record  of  entry  on  lands  under  school  land 
warrants,  was  to  give  notice  to  subsequent 
locators  and  settlers,  and  a  failure  to  record 
it  in  the  proper  office  will  not  make  the 
loctition  and  entry  void  as  to  a  subsequent 
locator  with  actual  notice.  Watson  v. 
Bobey,  9  Cal.  54. 

24.  This  provision  is  like  that  of  the 
act  concerning  conveyances,  which  requires 
the  record  of  certain  instruments.  A  party 
cannot  complain  that  he  was  injured  by  a 
failure  to  record  in  the  proper  office,  when 
he  knew  the  fact  without  the  record.     Ih. 

25.  The  registration  of  a  deed  upon 
condition  precedent  is  sufficient  to  put  a 
subsequent  purchaser  on  inquiry  as  to  the 
performance  of  the  conditions.  Brannan 
V.  Mesich,  10  Cal.  108. 

26.  The  purpose  of  a  certificate  of  ac- 
knowledgment is  to  entitle  the  instrument 
to  be  recorded  and  to  be  admitted  in  evi- 
dence without  further  proof.  Fogarty  v. 
Finlay,  10  Cal.  245. 

27.  If  a  notary  does  not  faithfully  per- 
form his  duty,  but  is  guilty  of  gross  and 
culpable  negligence  in  taking  an  acknowl- 
edgment, he  is  responsible  to  the  party  in- 
jured for  the  damages  resulting  from  his 
negligence.     Ih, 

28.  The  true  construction  to  be  given 
to  the  registration  act  is,  that  the  failure  of 
a  grantee  to  record  his  deed  does  not  ab- 
solutely and  without  exception  avoid  tlie 
deed  as  to  third  persons.  The  failure  to 
register  only  protects  bona  fide  purchasers 
for  a  valuable  consideration.     Hunter  v. 

Watson,  12  Cal.  374. 

29.  The  registration  act  only  protects 
purchasers ;  creditors,  as  such,  are  not  in- 
cluded within  its  provisions.     Ih, 

30.  A  deed  recorded  January  30th, 
1850,  by  a  person  acting  as  recorder,  by 
virtue  of  an  election  by  the  people  with- 
out authority  of  law,  is  not  properly  re- 
corded.     Smithy,  Brannan,  13  Cal.  115. 

31.  The  question  as  to  the  necessity  of 
recording  mining  claims,  reserved.  Par- 
fridge  v.  McKinney,  13  Cal.  159. 

32.  No  law  authorizes  a  recorder  or 
clerk  of  a  county  to  record  a  copy  of  a 
deed  in  the  Spanish  language,  so  as  to 
make  it  evidence  without  further  proof. 

Wilson  V.  Corhier,  13  Cal.  167. 

33.  All  the  title  which  a  vendor  of  land 


has  at  the  time  of  his  deed,  passes  to  the 
vendee,  as  against  volunteers  or  donees, 
even  though  the  deed  under  which  the 
vendor  holds  be  unrecorded.  Snodgrau 
V.  RickeUs,  13  Cal.  362. 

34.  The  omission  in  the  record  of  a 
deed  to  make  a  copy  of  the  seal,  or  some 
mark  to  indicate  the  seal,  does  not  vitiate 
the  record.  It  is  sufficient,  if  it  appear 
from  the  record  that  the  instrument  copied 
is  under  seal  as  for  instance,  where  the 
deed  purports  to  be  under  seal,  and  to  be 
signed,  sealed  and  delivered  in  the  pre- 
sence of  the  notary  before  whom  it  was 
acknowledged.  Smith  v.  DaUy  13  CaL 
512. 

35.  Under  the  mechanic's  lien  act,  it  is 
not  necessary  that  the  account  to  be  filed 
in  the  recorder's  office  should  remain  in 
the  office  af\er  it  is  recorded.  Man  v. 
McKay,  14  Cal.  128. 

36.  The  registry  act  was  not  intended 
to  protect  judgment  creditors ;  it  was  only 
intended  to  protect  subsequent  purchasers 
and  mortgagees  in  good  faith  and  for  a 
valuable  consideration.  Pixley  v.  Hug^ 
gins,  15  Cal.  132. 

37.  A  subsequent  purchaser  of  property 
mortgaged,  with  actual  notice  of  the  mort- 
gage, cannot  object  to  the  defects  in  the 
registry  thereof.  Be  Leon  v.  HiguerOj  15 
Cal.  495. 

38.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office  contained  in  the 
margin  of  the  acknowledgment  taken  be- 
fore a  notary,  and  in  the  place  where  his 
seal  is  usually  found,  the  words  ^  no  seal* 
thus :  [No  Seal] — the  conclusion  of  the 
acknowledgment  being,  '^  In  witness  where- 
of, I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  the  day  and  year," 
etc.  The  court  below  ruled  out  the  copj 
of  the  deed  as  evidence,  on  the  ground 
that  the  acknowledgment  did  not  have  the 
notary's  seal :  held,  that  the  court  erred ; 
that  the  words  *'  no  seal,"  instead  of  imply- 
ing that  there  was  no  seal  affixed,  were  a 
mere  note  by  the  recorder  of  the  place  of 
the  notaiial  seal,  which  he  probably  had 
no  means  of  copying.  Jones  ▼.  Martin, 
16  Cal.  166. 

39.  A  recorder,  in  certifying  to  copies 
of  deeds  from  his  office,  need  not  tran- 
scribe the  notarial  seal  to  the  acknowledg- 
ment— the  certificate  of  acknowledgment 
in  this  case  stating  that  the  notary  did 
affix  his  seal.     lb. 
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3.  The  second  of  a  foreign  bill  of  ex- 
change, drawn  here,  payable  at  sight,  was 
presented  to  the  drawee,  and  payment 
being  refused,  it  was  duly  protested.  After- 
wards, and  before  suit  was  brought,  the 
first  of  exchange  was  paid  to  the  holder 
with  interest  and  protest  fees :  held,  that 
the  drawer  was  released  from  payment  of 
damages  for  the  dishonor  of  the  second  of 
exchange.     Page  v.  Warner ^  4  Cal.  396. 

4.  A  release  of  the  endorser  of  a  note 
by  the  endorsee,  such  endorsee  being  a 
secret  partner  of  the  maker,  will  not  re- 
lease the  maker.  TamUnson  v.  tS^>encerj 
5  Cal.  293. 

5.  The  entering  of  a  discharge  of  a 
mortgage  by  the  mortgagee  does  not  of 
itself  discharge  the  debt,  but  only  the 
security.     Sherwood  v.  Dunbar,  6  Cal.  54. 

6.  A  release  of  one  joint  debtor  is  a  re- 
lease of  the  others,  but  it  must  be  a  tech- 
nical release,  «inder  seal.  Armstrong  v. 
Haywardy  6  Cal  186. 

7.  A  receipt  given  to  one  joint  debtor 
on  a  note  for  a  part  payment,  coupled  with 
the  words  '^  which  is  in  full  on  his  part 
on  the  within  note,  and  the  said  A  B  is 
hereby  discharged  from  all  obligations  on 
the  same,"  is  not  such  a  release  as  will 
discharge  the  others.     lb, 

8.  Neglect  to  sue  a  contractor  for  his 
breach  of  contract  does  not  operate  so  as 
to  release  his  sureties  for  subsequent 
breaches.  City  of  Sacramento  v.  Kirky  7 
Cal.  420. 

9.  A  voluntary  release  of  the  property 
levied  on  by  the  plaintiff  in  execution, 
could  not  revive  the  obligation  on  the 
mortgage  given  to  secure  the  judgment 
People  v.  Chisholm,  8  Cal.  30. 

10.  A  part  payment  of  a  demand  of 
one  of  two  debtors  will  not  discharge  such 
debtor  making  the  payment  from  the  pay- 
ment of  the  balance.  His  obligation  is  to 
pay  the  whole.  Griffith  v.  Grogany  12 
Cal.  324. 

11.  Where  the  vendee  of  a  lot  of  wheat 
released  his  vendor  from  all  damages,  by 
reason  of  any  implied  warranty  of  the 
title  to  the  wheat,  which  was  then  in  liti- 
gation between  the  vendee  and  a  third 
party,  such  release  made  the  vendor  a 
competent  witness.  Paige  v.  ONealy  12 
Cal.  496. 

12.  Nor  would  the  nonpayment  of  the 
consideration  expressed  in  the  release  af- 
fect the  instrument  as  a  valid  release. 


The  obligation  to  pay  the  consideratioii 
was  created  by  the  acceptance  of  the  re- 
lease, and  is  not  dependent  upon  the  c<xi- 
(ingency  of  a  recovery  in  the  action.  /& 
13.  If  much  time  intervenes  between 
demand  and  notice  in  transfers  after  ma- 
turity of  biUs  of  exchange  and  promia«ory 
notes,  the  question  may  arise  whether  the 
delay  has  not  released  the  endorser  afto* 
maturity.*  Thompson  y.  ITtii^uxm^,  14  Cal. 
163. 


^A^A^^^k^k^^^^^^h^^^^^^^^lM^^^^^^ 


REMITTITUR. 

1.  The  supreme  court  has  jurisdiction  in 
a  cause  until  the  remittitur  is  sent  down 
and  filed,  and  if  any  order  is  made  before 
it  is  sent  down,  the  court  still  has  jurisdic- 
tion. Grogan  v.  Rucldey  1  CaL  194; 
Mateer  v.  Brownj  1  Cal.  231. 

2.  Where  a  case  is  remitted  from  the 
supreme  court  to  a  district  court,  the  clerk 
of  the  latter  may  issue  an  execution  for 
the  costs  accrued  thereon  without  the  or- 
der of  the  district  court ;  the  clerk  of  the 
supreme  court,  on  entering  up  the  judg- 
ment, adds  the  words  "  with  costs,"  and 
annexes  to  the  remittitur  a  copy  of  the  bill 
of  co^ts  filed ;  these  words  are  sufiicient 
awarding  of  costs  for  the  clerk  below  to 
issue  execution  thereon.  City  of  Marys- 
ville  V.  BuchanaUy  3  Cal.  213. 


RENT. 

1.  Indebitatus  assumpsit  for  rent  will  not 
lie  in  favor  of  a  stranger  for  the  purpose  of 
trying  his  title,  or  by  one  of  two  belliger- 
ent parties  claiming  the  land,  this  action 
depending  not  upon  the  validity  of  pUint- 
iff 's  title,  but  upon  a  contract  express  or 
implied.    Sampsony,  Shaeffery  3  CaL  201. 

2.  The  thirteenth  section  of  the  act  oon- 
ceming  forcible  entries  and  unlawful  de> 
tainers  was  intended  to  make  the  non* 
payment  of  rent  work  a  forfeiture  of  the 
estate  of  the  tenant;  but  the  statute  mu9l 
be  pursued  strictly,  and  the  rent  most  be 
demanded  on  the  day  it  becomes  due,  and 
at  a  late  hour  of  the  day.     Ckipmaan  r. 


JEWrt'e,  3  CaL  288 ;  Gatha  v.  IVainer, 
3  C&l.  339. 

8.  Under  our  code  it  19  competent  for  a 
party  to  recover  real  property,  with  dam- 
ages for  withholding  it,  and  the  rents  and 
profits,  all  in  the  same  action,  and  as  one 
cajise  of  action.  Sullivan  v.  DavU,  4  Cal. 
292. 

4.  To  enable  a  party  to  recover  rent 
eo  nomine,  he  must  show  that  the  defend- 
ant's posBession  is  by  rirtue^some  express 
or  implied  ^reement.  Ramirtx  t.  Mur- 
ray, 6  Cal.  223. 

5.  No  action  for  rent  will  lie  where  the 
poesesaion  is  adverse  and  tortious,  for  such 
poeaession  excludes  all  idea  of  a  contract 
lb. 

6.  A  demand  of  rent  at  any  time  during 
the  term  when  the  same  might  be  due, 
will  be  sufficient  diligence  to  hold  the 
party  who  has  guaranteed  its  payment 
JScoy  V.  TewHhay,  5  Cal.  286. 

7.  A  conveyance  by  a  lessee  of  the  re- 
m^der  of  bis  unexpired  term,  though  it 
employs  words  ordinarily  used  in  a  demise, 
and  contains  a  reservation  oi  rent,  and  the 
right  of  reentry  upon  covenants  broken,  is 
not  an  underletting  or  sublease,  but  is  con- 
udered  in  law  as  an  assignment  of  his 
whole  interest,  as  there  remains  in  him  no 
reversion  of  the  estate.  Smiky  v.  Van 
Winile,  6  Cal.  606. 

8.  The  sale  of  the  equity  of  redemption 
of  mortg^ed  premises,  and  assignment  of 
the  rents  thereof  until  foreclosure  and  sale 
to  a  creditor,  cannot  operate  as  a  fraud 
upon  the  mortgagee,  whose  rights  are  se- 
cured and  may  be  enforced  by  foreclosure, 
Deioey  v.  LaUon,  6  Cal.  616. 

9.  The  collection  of  the  rents  and  prof- 
its by  the  creditor  purchasing  can  be  no 
more  a  fraud  upon  the  mortgagee  than 
wonld  be  their  application  by  the  mortga- 
gor to  the  payment  of  his  debts.     lb. 

10.  The  mortgagor  having  the  right  to' 
sell  the  renls  and  profits,  or  to  apply  them 
to  the  payment  of  his  debts,  except  as 
against  a  creditor  who  is  hindered,  delay- 
ed or  defrauded  thereby,  the  mortgagee 
cannot  complain,  as  he  is  not  such  a  cred- 
itor.    76. 

11.  Apurchaserof landatsheriff'ssale 
can  maintain  an  action  for  rent  against  the 
tenant  in  possession  under  the  judgment 
debtor,  before'  the  expii'ation  of  the  six 
months  allowed  for  redemption,  and  as 
oAen  ae  the  rent  becomes  due  under  the 


terms  of  the  lease  existing  when  he  pur- 
chased.    Reynolds  v.  Lathrop,  7  Cal.  46. 

12.  Where  the  plaintiff  had  obtained 
Judgment  in  another  court  for  a  quarter's 
rent  under  a  lease ;  held,  that  in  an  action 
of  forcible  entry,  for  nonpayment  <rf 
another  quarter's  rent,  under  the  same 
lease,  between  the  same  parties,  the  plaint- 
iff could  introduce  the  former  judgment  as 
evidence  on  all  tlie  points  identical  in  tha 
two  cases.     Lcmt  v.  ffbfc,  7  Cal.  252. 

13.  Where  the  plaintiff  leased  to  B.  a 
lot  for  ten  years,  at  a  monthly  rent  paya- 
ble monthly,  at  the  end  of  the  term  B.  to 
bave  two-thirds  of  the  appraised  value  of 
the  house  to  be  by  him  erected,  and  the 
lease  also  contained  this  clause  :  "  and  it  ia 
tiuther  agreed,"  etc,  "  that  the  brick  house 
now  being  erected,"  etc.,  "  shall  always  be 
and  remain  as  the  same  is  hereby  declared 
to  be,  mortgaged  ae  security  for  the  pay- 
ment ofthe  monthly  rent  herein  stipulated:" 
held,  that  it  was  a  mortgage,  and  that  it 
might  be  foreclosed  on  the  nonpayment  of 
the  first  or  any  month's  rent.  BamnViet 
V.  JiaUeUe,  7  Cal,  452. 

14.  And  where  such  lessee  completed 
the  building,  and  subsequently  mortgaged 
the  lease  to  S.  and  aflerwards  assigned  the 
lease  to  T.  for  further  security,  and  T.  en- 
tered as  tenant  and  paid  rent,  there  being 
back  renl«  due  from  the  original  lessee : 
held,  that  T.  was  bound  to  know  the  terms 
of  the  lease  and  the  mortgnge  therein  con* 
tained ;  that  the  plaintiff  had  a  right  to 
foreclose,  and  sell  the  reversionary  inter- 
est of  the  original  lessee,  to  .wit :  two- 
thirds  of  the  value  of  the  house  at  the  end 
of  the  term ;  that  T.,  provided  she  paid 
the  rent,  would  have  the  right  of  posses* 

'on  until  the  end  of  the  term,  Uie  ac- 
ceptance of  rent  from  her  having  waived 
the  forfeiture  of  the  lea!>e.     lb. 

15.  A  judgment  rendered  for  use  and 
occupation  should  not  draw  any  intei'CSt 

'hatever.  Osbom  v.  Hendrieluon,^  Cal 
33. 

>.  Where  the  owner  of  mortgaged 
premises  leases  the  same  for  a  term  <^ 
years,  and  the  rent  is  paid  in  advance  by 
the  tenant:  held,  that  the  purchaser  under 
the  mortgage  sale  can  require  the  teuant 
to  pay  the  rent  over  again  to  him.  Mc' 
DevitC  V.  Sullivan,  8  Cal.  597. 

17.  After  sale,  and  before  the  term  of 
redemption  bas  expired,  the  purchaser  ia 
entitled  to  collect  the  rents.     lb. 
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18.  Where  a  tenant  finds  that  there  are 
adverse  claimants  to  the  property,  he 
should  file  a  bill  of  interpleader,  making 
all  the  adverse  claimants  parties  thereto, 
and  offer  to  pay  the  rents  into  court  to 
abide  the  ultimate  decision  of  the  case. 
Ih. 

19.  A  mortgagee  of  land  in  possession 
must  account  for  rents  and  profits ;  and 
after  payment  of  the  debt  for  which  the 
mortage  was  given,  he  becomes,  by  oper- 
ation of  law,  trustee  of  the  surplus  for  the 
mortgagor.  Pierce  v.  Eobinson,  13  Cal. 
120. 

20.  In  an  action  for  mesne  profits, 
plaintiffs  offered  in  evidence  the  record  of 
an  action  by  defendant  against  a  third  per- 
son for  the  use  and  occupation  of  the  same 
premises,  for  a  time  prior  to  the  time  sued 
for  in  this  action,  in  which  defendant  un- 
der oath  fixed  the  value  at  a  certain  sum, 
together  with  evidence  that  the  value  of 
the  use  and 'occupation  was  as  great  in  the 
one  case  as  the  other :  held,  that  the  evi- 
dence was  admissible  as  a  solemn  admis- 
sion by  a  party  to  the  record  in  relation 
to  a  particular  fact ;  that  such  admissions 
are  not  irrelevant,  whether  made  directly 
or  indirectly.  Shafter.  v.  Richards^  14 
Cal.  126, 

21.  The  jury  found  for  the  plaintiff  in 
ejectment,  and  awarded  damages  for  the 
rents  and  profits,  and  had  the  objection 
been  taken  to  the  instruction  given  with 
reference  to  these  damages,  it  would 
have  been  tenable :  but  no  such  objection 
was  taken,  and  the  point  is  to  be  regarded 
as  waived.     Stark  v.  Barrett,  15  Cal.  372. 

22.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance,  on  the  first  day 
of  each  month.  November  1st,  1858, 
defendant  being  in  possession,  denied 
plaintiff's  title,  and  refused  to  pay  rent 
December  23d,  1857,  plaintiff  sued  de- 
fendant in  a  justice's  court  for  rent  due 
November  1st  and  December  >8t,  1858,  and 
had  judgment,  which  was  paid.  January 
8th,  1859,  plaintiff  served  on  defendant 
notice  to  quit,  on  the  ground  of  forfeiture 
for  nonpayment  of  rent ;  defendant  refused 
to  quit  or  surrender  the  premises.  Plaint- 
iff brings  ejectment.  Defendant  answers, 
denying,  among  other  things,  plaintiff's 
title  and  his  own  relation  of  tenant :  held, 
that  plaintiff  is  entitled  to  recover ;  that 


the  denial  of  title  and  the  relation  of  ten- 
ant made  defendant  a  trespasser,  not  enti- 
tled to  notice  to  quit ;  that  no  special  de- 
mand for  payment  of  rent  was  necessaiy 
to  work  a  forfeiture ;  that  defendant  could 
not  deny  title,  and  yet  claim  the  benefit  of 
holding  in  subordination  to  it  Smith  .t. 
Ogg  Shaw,  16  Cal.  89 ;  90. 

23. 'The  supreme  court  will  not  set 
aside  the  findings  of  the  court  below  on 
conflicting  proofs,  especially  in  regard 
to  the  value  of  rents,  or  damage  to  prop- 
erty, both  being  of  uncertain  ascertaia- 
ment     Paul  v.  Silver,  1 6  CaL  75. 

24.  One  tenant  in  common  out  of  pos- 
session may,  in  equity,  as  a  collateral  in- 
cident to  a  claim  for  partition,  compel  his 
cotenant  in  possession  to  account  for  rents 
and  profits  received  by  him  from  tenants 
of  the  premises.  Goodenow  v.  Ewer^  16 
Cal.  472. 

25.  From  rents  so  received,  the  tenant 
in  possession  may  deduct  the  amounts  paid 
for  taxes  and  for  necessary  and  proper 
repairs  and  additions  for  the  preservation 
and  security  of  the  building  held  in  com- 
mon during  the  period  for  which  the  rents 
were  collected.  And  where  the  building 
contained  theater  rooms,  which  were  let 
from  time  to  time  with  the  furniture  there- 
of— as  carpets,  lamps  and  scenery — whidi 
furniture  was  the  individual  property  of 
the  tenant  in  possession,  he  is*  entitled,  in 
the  accounting,  to  a  reasonable  allowance, 
to  be  deducted  from  the  rents,  for  the  ose 
of  such  furniture,  when  such  use  was  re- 
quired in  order  to  let  the  prembes  them- 
selves. But  he  is  not  entitled  to  allow- 
ances for  the  use  of  any  individual  prop- 
erty in  connection  with  the  premises  noi 
thus  required,  nor  smy  allowances  for  his 
personal  services  in  taking  chai^  of  the 
building,  renting  the  same,  and  ooUectiog 
the  rents.     Ih. 

See  Landlord  and  Tenant,  Lsask. 
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1.  Where  a  sheriff  is  notified  before 
levy  that  a  third  person  owns  the  prop- 
erty, the  taking  is  tortious,  and  no  de- 
mand is  necessary  to  be  preven  in  the  ac- 


REPLEVIN.  . 


879 


Xteplevin. 


iion  of  replevin.     Ledley  v.  Hays,  1  Cal. 
161. 

2.  If  an  action  of  replevin  be  improp- 
erly commenced,  the  party  bringing  it, 
having  obtained  the  benefit,  cannot  avoid 
the  undertaking  he  has  given,  by  pleading 
his  own  misfeasance.  Turner  v.  BUlor 
gram^  2  Cal.  522. 

3.  A  replevin  bond  was  made  to  the 
sheriff  instead  of  the  party  to  be  ^frotected 
by  ity  by  mistake,  and  then  corrected ;  this 
did  not  invalidate  the  bond.  ISimer  v. 
Billagram,  2  Cal.  522. 

4.  Where  a  replevin  bond  substantially 
conforms  to  the  act,  and  no  variation  is 
pointed  out,  the  assignees  of  the  defend- 
ants can  maintain  an  action  upon  it.  Wtn- 
gcUe  V.  Brooks^  3  Cal.  112. 

5.  In  an  action  on  a  replevin  bond,  the 
fact  that  the  defendant  had  commenced  his 
action  before  a  *tiibunal  incompetent  to 
try  the  matter  in  dispute  is  no  defense ; 
and  the  plea  that  the  title  to  the  property 
BO  replevined  is  in  him  bad.  McDermoU 
V.  ii&rZ/,  4  Cal.  114. 

6.  A  defendant  in  replevin,  who  re- 
covers judgment,  the  jury,  failing  to  find 
the  value  of  the  property  to  exceed  two 
hundred  dollars,  is,  nevertheless,  entitled 
to  his  costs,  where  the  plaintiff's  com- 
plaint states  its  value  at  a  sum  exceeding 
that  amount     Edgar  v.  Grayy  5  Cal.  267. 

7.  An  officer  attaching  goods  under 
civil  process  is  entitled  to  notice  of  the 
claim  of  a  third  party  to  the  goods,  and 
a  demand  for  them,  or  he  is  not  liable  in 
damages  to  such  party  for  such  seizure 
and  detention.  Daumiel  v.  Gorham,  6 
CaL  44;  Taylor  v.  Seymour^  6  Cal.  514; 
Killey  V.  Scannell,  12  Cal.  75. 

8.  Where  the  defendant  in  a  replevin 
Boi^  failed  to  claim  the  return  of  property 
in  his  answer,  and  on  the  trial  the  jury 
found  a  verdict  for  the  defendant,  on  which 
the  court  rendered  judgment  against  the 
plaintiffs  for  costs,  which  were  paid :  held, 
that  the  payment  of  the  judgment  as  taken 
was  a  complete  discharge  of  plaintiff's 
anreties  on  the  undertaking.  Chambers 
▼.  Waters,  7  Cal.  390 ;  Ntckerson  v.  Chat- 
iertan,  7  Cal.  570. 

9.  The  sureties  only  bind  themselves  to 
make  good  any  judgment  that  plaintiff 
may  lawfully  obtain  against  defendant. 
Jiicierson  v.  C/iatierton,  7  Cal  570. 

10.  If  the  proper  judgment  be  taken  in 
the  alternative,  and  the  defendant  fails  to 


discharge  the  judgment,  the  sureties  can 
only  be  required  to  pay  the  value  of  the 
propei'ty,  and  the  amount  of  the  damages 
and  costs.     lb.  571. 

11.  Where  the  plaintiff,  in  replevin, 
gives  the  statutory  undertaking,  and  takes 
possession  of  the  property  in  suit,  and  is 
afterwards  nonsuited,  and  judgment  en- 
tered against  him  for  the  return  of  the 
property,  and  for  costs :  held,  that  his 
sureties  are  liable  for  damages  sustained 
by  defendant,  by  reason  of  a  failure  to  re- 
turn the  goods,  but  fiot  for  damages  for 
the  original  taking  and  detention,  the 
value  of  the  goods  not  having  been  found 
by  the  jury.  Ginaca  v.  Atwood^  8  CaL 
448. 

12.  The  facts  upon  which  a  trial  by 
jury  would  have  been  fbund  in  the  orig- 
inal replevin  suit  are,  by  a  nonsuit  there- 
in, lefl  to  the  jury  called  in  the  suit  oa  an 
undertaking,  so  far  as  the  conditions  of  the 
undertaking  will  authorize  an  inquiry  into 
them.     lb, 

13.  The  rule  that  when  property  con- 
verted has  a  fixed  value,  the  measure  of 
damages  is  that  value  with  legal  interest, 
from  the  time  of  its  conversion  ;  when  the 
value  is  fluctuating,  the  plaintiff  may  re- 
cover the  highest  value  at  the  time  of  its 
conversion,  or  at  any  time  afterwards. 
Dotiglass  v.  Crafty  9  Cal.  563 ;  Zkrsey  v. 
Ma7ilove^  14  Cal.  555. 

14.  The  failure  of  the  defendant  to  ap- 
pear on  the  trial  of  an  action  of  replevin 
when  the  cause  is  called,  is  a  waiver  of  a 
jury,  under  the  179th  section  of  the  code. 

WalthamY.  Carson,  10  Cal  180. 

15.  In  an  action  of  replevin  by  W.,  it 
appeai'ed  on  trial  that  the  property  sued 
for  belonged  to  him  and  one  F.,  a  third 
party,  and  the  jury  returned  a  general 
verdict  for  the  defendants,  and  the  court 
gave  judgment  for  a  re  tutu  of  property  to 
the  defendants :  held,  that  thei'e  was  no 
error  in  the  judgment.  Waldman  v.  Bro' 
der,  10  Cal.  379. 

16.  The  legal  effect  of  finding  for  the 
defendants,  on  the  question  of  the  plaint- 
iff's  right  to  the  property,  was  to  entitle 
the  defendants  from  whom  the  property 
was  taken  to  its  restoration.     Jb, 

17.  Plaintiff  brought  an  action  of  re- 
plevin against  the  defendants  to  recover 
certain  property,  and  obtained  a  judgment 
for  its  restitution,  and  damages  for  its  ille- 
gal detention ;  defendants  paid  the  dan*- 
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ages,  but  the  property  was  not  restored. 
Plaintiff  then  brought  an  action  of  trovor 
to  recover  t}ie  value;  defendants  plead 
the  former  recovery  as  a  bar :  held,  that 
the  judgment  in  replevin  did  not  consti- 
tute a  bar  to  the  action  of  trovor,  the 
judgment  in  replevin  not  having  been  sat- 
isfied. Nickerson  v.  California  Sta^e  Co.y 
10  Cal.  521. 

18.  The  judgment  in  the  action  of  re- 
plevin was  between  the  parties  conclusive 
evidence  of  the  plaintiff's  title  to  the  chat- 
tel in  question,  and  it  only  remained  for 
the  %ourt,  in  this  action,  to  determine  its 
value.     Ih. 

19.  Nor  is  it  necessary  to  the  right  of 
the  plaintiff  to  recover  in  this  action  that 
the  value  of  the  property  in  the  replevin 
suit  should  have  been  found,  and  an  alter- 
native judgment  for  the  return  of  the 
property  or  the  payment  of  its  value.    Ih. 

20.  T.  commenced  suit  against  J.  by  at- 
tachment ;  the  writ  was  levied  upon  cer- 
tain personal  property  by  the  plaintiff  H., 
as  sheriff.  M.  J.,  wife  of  J.,  claimed  the 
property  as  sole  trader,  and  brought  her 
action  of  replevin  for  the  property,  and 
obtained  possession  of  the  same  by  the  de- 
livery of  an  undertaking,  as  required  by 
section  102  of  the  code.  The  undertak- 
ing was  executed  by  defendants  R.  and  S. 
The  replevin  suit  was  decided  February 
5th,  1855,  in  favor  of  H.  T.  obtained 
judgment  in  the  attachment  suit  against 
J.,  November  30th,  1854.  On  the  18th 
February,  1855,  executions  in  favor  of 
other  creditors  of  J.  coming  into  the  hands 
of  H.,  as  sheriff,  he  levied  them  on  the 
same  property,  and  subsequently  sold  the 
property  and  paid  the  proceeds  into  court. 
H.  then  brought  this  suit  against  the 
sureties  in  the  replevin  bond :  held,  that 
the  lien  of  T.'s  attachment  continued  afler 
the  replevy  of  the  goods  of  M.  J.  Hwvt 
V.  Robinson,  11  Cal.  277. 

21.  The  effect  of  the  replevin  bond  is 
simply  to  give  the  party  the  possession  of 
the  property,  pending  the  litigation.  The 
title  is  not  changed.     lb, 

22.  The  primary  object  of  the  replevin 
suit  is  tJbe  recovery  of  the  thing  itself. 
The  value  is  received  only  in  the  alterna- 
tive that  the  property  is  not  returned.  Jb. 

23.  In  an  action  on  replevin  bond,  the 
defendant's  liAbility  is  limited  to  the  dam- 
age sustained  by  a  failure  to  return  the 
property.     lb* 


24.  Where  the  property  seized  by  a 
sheriff  is  in  the  possession  of  a  stranger  to 
the  execution,  it  is  not  sufficient  as  a  justi- 
fication of  the  seizure  to  prove  the  exeeo- 
tion  only;  the  judgment  upon  which  it 
was  issued  should  also  be  proved.  Pai^ 
V.  aNeal,  12  Cal.  495. 

25.  In  an  action  to  recover  personal 
property,  to  enable  the  defendant  to  ob- 
tain the*  value  of  the  property  on  judg- 
ment of  dismissal  against  the  .plaintiff  for 
failure  to  appear,  the  answer  ^ust  con- 
tain some  allegation  or  prayer,  relative  to 
the  change  of  possession  from  defendant 
to  plaintiff.  The  judgment  of  return  or 
value  is  in  the  nature  of  a  cross  judg- 
ment, and  must  be  based  upon  proper 
averments.  Gotdd  v.  ScanneU^  13  GaL 
431. 

26.  A  safe  in  the  possession  of  McC, 
belonging  to  W.,  F.  &  Go.,  for  whom,  as 
also  for  phuntiff,  he  was  agent,  contained 
six  thousand  dollars  in  coin.  Of  this  snm> 
four  hundred  dollars  belonged  to  W.,  F. 
<&  Co.,  the  balance  to  plaintiff.  Defend- 
ant, as  sheriff,  under  a  writ  against  ^IcCy 
seized  eighteen  iiundred  dollars  of  the 
money  in  his  safe  as  his  property,  and  put 
it  in  a  bag.  Plaintiff  then  claimed  the 
money  as  his,  McC  being  present  and  not 
objecting :  held,  that  this  amounted  to  a 
segregation  of  the  eighteen  hundred  dol- 
lars from  the  mass  of  coin  in  the  safe,  so 
as  to  sustain  replevin  by  plaintiff.  Grif' 
fitk  V.  BogarduSj  14  CaL  412. 

27.  In  an  action  to  recover  the  poss6&» 
sion  of  personal  property,  with  damages 
for  its  detention,  the  judgment  may  be  for 
more  than  the  value  as  alleged  in  the  com- 
plaint, if  it  be  within  the  ad  damnum  of 
the  writ.  The  value  of  the  property  is 
only  one  predicate  of  the  recovery.  Oog- 
kiU  V.  BoHng,  15  Cal.  218. 

28.  Where  goods  are  seized  by  the 
sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods  so  in  the  sheriff's 
hands  assign  them  to  plaintiff,  who  re- 
plevies them  on  the  ground  of  fraud  in  the 
original  sales,  the  assignors  are  competent 
witnesses  for  plaintiff.  This  is  not  assign- 
ing a  chose  in  action,  but  a  saleof  specifie 
goods.     lb, 

29.  Plaintiff  sued  out  an  attachment 
against  K.,  and  the  sheriff  levied  it  on 
certain  goods.  -  Other  creditors  issued  at- 
tachments, which  were  levied  by  the  sher- 
iff on  the  same  goods.     Plaintiff  then  dis* 
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jections.  The  coro plaint  should  state  the 
death  of  F. ;  his  leaving  a  last  will  and 
testament ;  the  appointment  therein  of  the 
plaintiffs  as  executors ;  the  probate  of  the 
will ;  the  issuance  of  letters  testamentary 
thereon  to  the  plaintiffs ;  and  their  qual- 
ification and  entry  upon  the  discharge  of 
their  duties  as  executors.     Ih. 


RES  GEST^. 

1.  The  declarations  of  an  agent  or  ser- 
vant are  admissible  in  evidence  against  the 
principal,  only  When  they  form  a  part  of 
the  res  gestae ;  and  the  declarations  of  a 
bar  keeper  to  a  third  person  as  to  the  con- 
tents of  a  package  left  by  a  guest  in  the 
charge  of  an  inn  keeper,  when  not  made 
in  any  way  in  the  discharge  of  his  duty 
as  bar  keeper,  are  not  admissible  in  an 
action  against  an  itin  keepev  to  prove  the 
contents  of  the  package.  Mateer  v.  Brovm, 
1  Cal.  224 ;  %^^'Gerke  v.  Calif omia  Steam 
Navigation  Co.,  9  Cal.  256. 

2.  The  declarations  of  an  agent,  when 
but  the  bare  narration  of  an  act  which 
had  already  taken  place  and  was  fully 
ended,  do  not  form  a  part  of  the  res  gestae 
and  are  inadmissible  in  evidence  against 
his  principal.  Innis  v.  Steamer  Senator, 
1  Dal,  461. 

3.  The  declarations  of  a  vendor  of  per- 
sonal property  after  the  sale,  are  not  good 
to  impeach  the  title  of  the  vendee,  and  if 
offered  as  a  part  of  the  res  gestae,  clear 
and  unequivocal  possession  by  the  vendor 
must  be  shown.  Visher  v.  Webster,  13 
Cal.  61. 

4.  Defendant  killed  deceased  while  he 
was  in  the  act  of  injuring  a  mining  claim. 
On  the  trial,  defendant  offered  to  show  that 
he  was  the  owner  and  in  the  lawful  pos- 
session of  such  claim  at  the  time  of  the 
killing.  The  court  refused  testimony  on 
this  point :  held,  that  defendant  has  a  right 
to  prove  his  ownership  of  the  claim,  for 
the  purpose  of  showing  his  mental  con- 
dition ;  the  motive  which  prompted  his 
action,  and  determining  the  character  of 
the  offense ;  that  the  ownership  was  part 
of  the  res  gestae  and  should  have  been 
admitted,  subject  to  instructions  from  the 


court  as  to  its  legal  effect,  though  when 
admitted  it  may  not  have  amounted  to  a 
justification.  People  v.  CosteUo,  15  Cal. 
'355. 

5.  The  declaration  of  deceased  made 
at  the  time  of  procuring  the  weapon  was 
admissible  as  part  of  the  res  gestae  and 
illustrative  of  the  transaction;  that  it 
showed  the  purpose  for  which  the  weapon 
was  procured,  and  that  this  purpose  was 
an  item  of  proof  upon  the  question  which 
of  the  two  parties  first  assaulted,  this  being 
the  point  to  which  the  testimony  was 
offered.    People  v.  Arnold,  15  Cal.  481. 

See  Agency,  Evidence. 


RESIGNATION. 

1.  The  legislature  having  elected  a 
State  printer,  who  resigned,  and  a  State 
printer  was  during  the  session  of  the  legis- 
lature appointed  by  the  governor,  and  he 
resigned  after  the  adjournment  and  during 
the  recess,  whereupon  the  governor  ap- 
pointed another  person  to  fill  the  vacancy 
supposed  to  exist :  held,  that  this  seoood 
appointment  as  well  as  the  first  one,  wafi 
irregular  and  void.  People  v.  JFHtch,  1 
Cal.  536. 

2.  Elections  to  fill  vacancies  occasioned 
by  the  death  or  resignation  of  an  oflieor 
are  special  elections;  and  the  proclama- 
tion of  the  governor,  required  by  statute, 
is  necessary  to  the  .validity  of  a  special 
election.  People  v.  Porter,  6  Cal.  28 ; 
Peoph  V.  Welter,  11  Cal.  65 ;  People  v. 
Martin,  12  Cal.  410;  People  v.  Bo^or- 
ough,  14  Cal.  187. 

3.  An  election  which  was  ordered  by 
the  board  of  supervisors,  to  fill  a  vacancy 
in  the  ofllce  of  county  judge  occasioned  by 
the  resignation  of  the  incumbent,  without 
proclamation  of  the  governor,  is  invalid ; 
and  the  ofiice  being  vacant,  can  be  properly 
filled  by  the  appointment  of  the  governor 
People  V.  Porter,  6  Cal.  68;  People  r 
Martin,  12  Cal.  411. 

Sefe  Election,  Office. 
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RETURN. 

1.  A  sheritF's  return  is  not  traversable, 
and  a  court  will  not  permit  it  to  be  at- 
tacked collaterally,  even  if  the  officer  is 
shown  to  have  been  guilty  of  fraud  and 
collusion.    Egcry  v.  Buchanan,  5  Cal.  56. 

2.  A  sheriff  failing  to  pay  over  money 
collected  on  execution,  should  be  prose- 
cuted for  a  false  return.     Ih. 

3.  The  return  of  an  attachment  cannot 
be  amended  so  as  to  postpone  the  rights  of 
creditors  attaching  subsequently,  but  be- 
fore the  correction.  Newhall  v.  Provost^  6 
Cal.  87  ;    Webster  v.  HawoHh,  8  Cal.  25. 

4.  The  presumptions  are  in  favor  of  the 
regularity  of  the  acts  of  the  officer,  and  a 
return  which  simply  states  that  the  prop- 
erty was  attached  is  sufficient  prima  facie 
to  show  a  due  and  proper  execution  of  the 
writ.     Hitter  v.  Scannell,  11  Cal.  248. 

5.  The  title  of  a  purchaser  of  real 
estate  on  execution  at  sheriff's  sale  does 
not  depend  upon  the  return  of  the  officer 
of  the  writ.  Cloud  v.  M  Dorado  County, 
12  Cal.  133. 

6.  A  sheriff,  under  his  general  powers, 
cannot  take  anything  but  legal  currency  in 
satisfaction  of  an  execution,  and  where  he 
takes  a  note,  endorses  it  on  the  execution, 
and  then  returns  it  satisfied,  the  return  is 
not  conclusive,  and  perhaps  not  prima 
facie  evidence  of  satisfaction,  unless  it  shows 
some  authority  for  receiving  the  note. 
MitcheU  v.  Hackett,  14  Cal.  666. 

See  Attachment,  Execution,  Sum- 
mons. 


REVENUE. 

1.  The  common  council  of  Sacramento, 
by  resolution,  made  an  appropriation  to 
the  mayor  of  the  city  of  $10,000,  recit- 
ing meritorious  services  (but  such  as  were 
within  the  line  of  his  official  duty)  as  the 
consideration,  which  was  exclusive  of  his 
salary,  which  was  regularly  paid.  The 
mayor  died  the  day  the  appropriation  was 
passed,  and  did  not  accept  it  formally: 
held,  that  the  appropriation  could  not  be 
recovered  in  an  action  at  law.  Heslep  v. 
CHty  of  Sacramento,  2  Cal.  581. 

2.  The  revenue  act  of  May,  1858,  does 


not  violate  that  provision  of  the  State  con- 
stitution, which  provides  that  all  laws  of  a 
general  nature  shall  be  uniform  in  their 
operation.  By  a  uniform  operation,  it  was 
intended  that  laws  of  this  character  should 
as  near  as  possible  affect  persons  and' pro- 
perty alike.  A  perfectly  equal  tax  law  is 
impossible  from  the  very  nature  of  the 
subject.     People  v.  Col^eman,  4  Cal.  55. 

3.  The  act  of  May  Ist,  1854,  which 
creates  the  office  of  State  printer,  and  re- 
quires the  controller  to  draw  his  war- 
rants on  the  treasury  for  such  sums  as 
may  be  due  the  State  printer,  is  not  a 
specific  appropriation.  Redding  v.  BeU^ 
4  Cal.  333. 

4.  The  revenue  act  provided  that  the 
board  of  supervisors  or  courts  of  sessions 
shall  levy,  in  addition  to  a  State  tax,  a 
tax,  not  to  exceed  fifly  cents  on  each 
one  hundred  dollars,  for  county  purposes, 
and  such  other  special  taxes  as  may  be 
by  law  authorized  to  be  collected.  Under 
this  provision,  the  courts  of  sessions  of 
Sacramento  levied  a  tax  of  fifty  cents  for 
county  purposes,  twenty-five  cents  for 
funded  tax,  &c. :  held,  that  the  words  of 
the  revenue  act,  authorizing  a  tax  of  fifly 
cents  on  each  one  hundi^ed  dollars  for 
county  purposes,  ought  not  to  be  restrict- 
ed to  the  current  expenses  of  the  year  as 
an  appropriation,  leaving  the  scrip  holders 
of  the  county  to  look  for  payment  to  the 
tax  collected  for  the  floating  debt.  Mc- 
Donald V.  Griswold,  4  Cal.  352. 

5.  In  the  absence  of  an  unexhausted 
specific  appropriation  to  meet  a  warrant 
of  the  controller  on  the  State  treasurer, 
a  warrant  on  the  treasurer  is  absolutely 
void.     Butler  v.  Boies,  7  Cal.  137. 

6.  The  revenue  law  of  1854  authorized 
the  payment  of  a  portion  of  the  taxes  in 
controller's  warrants.  The  acts  of  1855 
and  1856  provide  for  the  funding  of  the 
State  debt  and  the  collection  of  the  re- 
venue in  cash,  and  forbid  the  treasurer  to 
liquidate  any  of  the  debt  except  as  therein 
provided :  held,  that  the  act  of  1854,  al- 
lowing payment  in  warrants,  was  thereby 
repealed,     Scofeldv.  White,  7  Cal.  401. 

7.  The  act  authorizing  the  county  re- 
corder of  Yuba  county  to  be  paid  out  of 
the  county  treasury  for  certain  specified 
services,  contains  no  words  which  raise 
the  presumption  that  he  was  to  be  allowed 
a  preference  over  other  creditors.    Peo- 

\pU  y.  Williams,  8  Cal.  100. 
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8.  Thoup^h  the  Icgislatnre  can  make 
such  disposition  of  accruing  revenue  as  it 
deems  proper,  a  construction  of  a  Htatute 
which  would  impair  the  rights  of  third 
parties  will  always  be  unwillingly  adopted, 
in  tfie  absence  of  express  words  to  that 
effect,     /6.  101. 

9.  The  revenue  act  of  1854  made  the 
sheriff  ex  officio  tax  collector,  and  provided 
that  he  should  be  liable  on  his  bond  for 
the  discharge  of  his  duties  in  the  collec- 
tion of  taxes.  No  other  bond  is  required 
by  law  of  the  sheriff  except  when  he  acts 
as  collector  of  foreign  miners*  licenses: 
held,  that  the  bond  in  suit,  entered  into  in 
1856,  must  be  deemed  to  have  been  ex- 
ecuted in  view  of  the  provisions  of  the 
revenue  act,  and  that  all  delinquencies 
in  the  collection  of  taxes,  except  foreign 
miners*  licenses,  are  covered  by  the  bond. 
People  V.  Edwards,  9  Cal.  292. 

10.  The  power  of  appropriation  which 
the  legislature  can  exercise  over  the  re- 
venues of  the  State,  for  any  purpose  which 
it  may  regard  as  calculated  to  promote 
the  public  good,  it  can  exercise  over  the 
revenues  of  a  county,  city  or  town  for  any 
purpose  connected  with  their  past  or 
present  condition,  except  as  such  revenues 
may,  by  the  law  creating  them,  be  devoted 
to  special  purposes.  People  v.  BurVf  13 
Cal.  351. 

11.  To  an  appropriation  within  the 
meaning  of  the  constitution,  nothing  more 
is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall 
be  paid.  It  is  not  essential  to  its  validity, 
that  funds  to  meet  the  same  should  be  at 
the  time  in  the  treasury.  People  v.  Brooks^ 
16  Cal.  28. 

12.  The  provision  in  the  constitution, 
that  "  no  money  shall  be  drawn  from  the 
treasury,  but  in  consequence  of  appropria- 
tions made  by  law,*'  means  only  that  no 
money  shall  be  drawn,  except  in  pursu- 
ance of  law.     lb. 

13.  The  act  of  April  13th,  1854, 
amendatory  of  the  act  concerning  the  office 
of  controller,  and  providing  that  no  war- 
rants shall  be  drawn,  except  there  be  **  an 
unexhausted  specific  appropriation"  to 
meet  the  same,  means  only  that  the  con- 
troller shall  not  draw  a  warrant  for  a 
specific  object,  when  he  has  already  drawn' 
for  the  full  amount  of  the  appropriation 
made  for  that  object;  and  this  act  does 
not  qualify  the  right  of  Estill,  or  those  re- 


presenting him,  to  warrants  for  the  monthlj 
installments,  as  they  respectively  become 
due,  under  the  contract  between  him  and 
the  State,  relative  to  the  State  prison  and 
its  convicts.  lb. 
See  Taxation. 


REVERSAL. 

See  Appeal,  Judgment. 


REWARD. 

1.  A  municipality  appropriated,  by  re- 
solution, the  sum  of  $10,000  to  their  major, 
for  meritorious  services  in  quelling  a  riot, 
exclusive  of  his  salary  which  was  paid. 
The  mayor  died  from  wounds  received  in 
the  riot  before  he  formally^  accepted  the 
appropriation :  held,  that  the  same  could 
not  be  recovered  by  his  executor  at  law. 
Heslep  V.  Oity  of  Sacramento^  2  CaL  480. 

2.  An  agreement  by  one  who  has  lost 
property  by  fire  or  theft,  to  pay  a  certain 
sum  to  any  one  who  will  secure  the  arrest 
and  conviction  of  the  criminal,  is  not  a 
nude  pact ;  but  may  be  enforced  by  a  pe^ 
son  performing  the  service,  -ayw  v« 
Stockwell,  14  CaL  136. 

3.  In  such  cases,  the  oflTer  of  a  reward 
or  compensation  by  public  advertbement, 
either  to  a  particular  person  or  class  of 
persons,  or  to  any  and  all  persons,  is  a 
conditional  promise ;  and  if  any  one  to  whom 
such  offer  is  made  shall  perforn  the  service 
before  the  offer  is  revoked,  such  perform- 
ance is  a  good  consideration,  and  the 
offer  becomes  a  legal  binding  contract. 
Until  performance,  tiie  offer  may  be  re- 
voked at  pleasure.     /6.  137. 

4.  When  the  reward  was  for  such  in- 
formation as  would  lead  to  the  arrest  and 
conviction  of  the  criminal,  there  coald  be 
no  claim  for  the  money  until  trial  and 
conviction.  The  statute  of  limitation  be- 
gins to  run  from  that  time,  and  the  limits 
ation  would  be  four  yeans,  as  on  a  written 
contract,     lb. 


EIVEBS. 
See  'Watbbcoobseb. 


EOADS. 
See  Stbbktb  akd  Hiohitats. 


SACRAMENTa 


1.  The  comnKHi  council  of  tlie  city  of 
SacrameDto,  by  resolution,  made  an  ap- 
propriatiMi  to  the  mayor  of  the  city  of 
(10,000,  reritiog  iberitoriouB  services 
(but  Buch  as  were  within  the  line  of  his 
offidal  duty)  as  the  consideration,  which 
was  exclusive  of  his  salary  which  had  been 
regularly  pud.  The  mayor  died  the  same 
day  the  resolution  was  passed,  and  did  not 

formally  accept  the  appropriation  i  held, 
that  the  Appropriation  couid  not  hare  been 
recovered  by, action  at  law.  Heitep  t. 
Citg  ofSacrammto,  2  Cal  281. 

2.  The  recorder  of  the  city  of  Sacra- 
mento has  no  jurisdiction  in  caaca  of  forci- 
ble entry  and  unlawful  detuner.  Oronin 
▼.  Carghill,  4  Cal.  122. 

3.  The  city  of  Sacramento  declared  to 
be  the  capital  of  the  State.  People  v. 
Sigler,  5  Cal.  Si. 

4.  Fines  properly  imposed  in  the  court 
of  a  mayor  or  recorder  of  a  city,  or  before 
any  municipal  officer  of  a  corporation, 
Bust  be  paid  into  the  treasury  of  the  city 
or  other  corporation.  There  is'no  statute 
which  alters  the  rule  as  to  the  city  of 
Sacramento.  People  v.  City  of  Saera- 
vunto,  6  CaJ.  425. 

5.  It  wns  not  thn  inti^ntinn  nf  the  tecria- 


county  of  Sacramento  was  created.  Ptmle 
V.  MtiUitu,  10  Cal.  21. 

6.  An  indictment  found  by  the  grand 
jury  of  the  county  of  Sacramento,  on  the 
sixth  day  of  May,  1858,  is  good,  as  such 
jury  was  properly  empanneled  as  of  the 
county  of  Sacramento.     lb. 

7.  The  title  of  the  government  to  the 
lands  of  Sacramento  city  passed  to  Sutter 
by  his  grant ;  an  estate  vested  in  him,  sub- 
ject it  b  true,  to  be  defeated  by  the  action 
of  the  Mexican  government,  by  direct 
rejection,  or  in  case  of  nonoompliance  with 
its  conditions,  by  proceeiling  to  that  end. 
Neither  of  these  proceedings  was  had 
under  the  Mexican  government,  and  there- 
fore at  the  date  of  the  cession  of  Califor- 
nia to  the  United  States,  his  title  remained 
in  fuU  force,  .ferris  v.  Coover,  10  CaL 
618. 

8.  Where  the  charter  of  the  city  of 
Sacramento  authorized  the  common  couit- 
dl  to  levy  a  special  assessment  for  grad- 
ing and  improving  the  streets  of  the  city, 
and  provided  that  when  the  council  thought 

:pedient  to  open,  alter  or  improve  any 
street,  they  should  give  notice,  etc.,  and  if 
one-third  of  all  the  owners  in  value  of  the 
adjacent  property  protest  agfunst  the  pro- 
posed improvement  within  ten  days  after 
the  last  publication,  it  shall  uol  be  made, 
and  a  protest  was  presented  more  than  ten 
days  after  the  last  publication  of  such 
held,  that  such  protest  was  not 
presented  in  time,  and  was  therefore  In- 
eifectual ;  further  held,  that  it  must  appear 
that  one-third  of  the  ownera  in  value  of 
the  adjacent  property  united  on  it.  £itr- 
a  T.  C^'^  of  Sacramento,  12  CaL  82. 

9.  A  stage  company,  engaged  in  carry- 
ing passengers  to  and  from  Sacramento 
city,  is  liable  to  pay  to  the  city  a  license 
tax,  under  the  provisions  of  section  22  of 
"  an  ordinance  authorieing  and  regulating 
the  issue  of  licenses  and  the  collection  of  a 
license  tax.  Oily  of  Sacramento  v.  Caii- 
fomia  SUye  Co.,  12  Cal.  138. 

10.  Prior  to  the  consolidation  act,  the 
recorder  of  the  city  cf  Sacramento  was 

ititled  to  collect  the  same  fees  as  justice 
of  the  peace  for  services  in  criminal  cases : 
but  he  was  boiind  to  pay  them  over  to  tlie 
treasurer.      Ciaiit    v.     Sacrameulo 
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cemetery,  in  which  it  was  provided  thftt 
the  board  should  appoint  a  person  to 
superintend  the  cemetery  **  annually  in 
October,  who  shall  hold  office  for  the  term 
of  one  year,"  and  further,  that  the  board, 
at  their  first  meeting  after  the  passage  of 
the  ordinance^  should  appoint  a  superin- 
tendent to  hold  office  "•  until  October  next, 
and  until  his  successor  is  appointed  and 
qualified."  Defendant  was  so  appointed 
July  8th,  1858,  and  held  the  office  until 
December,  1859,  the  board  having  failed 
to  appoint  his  successor  before  that  time, 
when  relator  was  appointed:  held,  that 
relator  is  entitled  to  the  office ;  that  the 
failure  to  appoint  in  October,  1858  and 
1859,  did  not  exhaust  the  power  of  the 
electoral  body — the  time  named  being 
directory,  and  not  of  the. essence  of  the 
power.     People  v.  Murray,  15  Cal.  222. 

1 2.  In  ejectment  for  land  within  Sutter's 
fort,  in  the  city  of  Sacramento,  if  the  peti- 
tion of  Sutter  soliciting  eleven  leagues  in 
the  establishment "  named  New  Helvetia," 
and  the  grant  in  which  is  conceded  tlie 
land  referred  to  in  the  petition  named 
**  New  Helvetia,"  be  in  evidence,  together 
with  the  declarations  of  yiogetin  connec- 
tion with  the  accompanying  map,  fixing  the 
southern  boundary  of  the  grant  some  miles 
below  the  American  river,  and  also,  to- 
gether with  the  proof,  that  the  territory 
lying  between  the  American  river  and 
SutterviUe,  the  western  line  of  Leides- 
dorff's  grant  and  the  Sacramento  river, 
embracing  Sutter's  fort  and  the  enclosures 
and  settlements  around  it,  was  known  and 
recognized  by  every  one  throughout  the 
country  as  New  Helvetia ;  that  Sutter  had 
entire  and  undisputed  possession  of  the 
same ;  that  no  one  questioned  his  right  till 
1850,  and  that  the  premises  in  dispute 
were  within  his  enclosures  at  the  fort ;  the 
evidence  would  be  prima  facie,  if  not  con- 
clusive evidence  that  the  premises  were 
covered  by  the  grant.  Morton  v.  Folger^ 
15  Cal.  283. 

13.  Under  the  consolidation  act  of  1858, 
the  treasurer  of  the  city  and  county  of 
Sacramento  is  entitled  to  receive  for  hi& 
official  services  only  $3,000  per  annum. 
He  is  not  entitled  to  the  percentage  allow- 
ed by  the  State  to  county  treasurers  for 
money  paid  by  them  into  the  State  treas- 
ury. This  percentage  belongs  to  the  city 
and  county  of  Sacramento.  CKty  of  Sac- 
ranurUo  v.  Bird,  15  CaL  295. 


1 4.  Under  the  consolidation  act  of  1858) 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  have  the  power  to 
levy  a  license  tax  upon  the  business  of  a 
merchant,  and  to  collect  such  tax  by  ordi- 
nary suit,  dty  of  Sacramento  v.  Crocker^ 
16  Cal.  122. 

15.  An  ordinance  graduating  the  am- 
ount of  such  tax  according  to  the  amouat 
of  the  monthly  gales  of  the  merchant  is 
not  unconstitutional  because  the  tax  is 
unequal.  The  tax  is  not  on  the  goods, 
but  on  the  business,  and  the  provision  for 
determining  the  amount  of  the  tax  is  uni- 
form and  equal,  applying  to  all  persons  in 
the  same  category.     lb, 

•  1 6.  Under  the  consolidation  act  of  1858, 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  have  no  power  to 
create  the  office  of  assistant  clei^  to  the 
board,  nor  to  raise  the  salaries  fixed  in 
the  twenty-fourth  section  of  the  act,  and 
their  action,  in  creating  such  office  and 
raising  such  salaries,  may  be  reviewed  on 
certiorari.  Robinson  v.  Supervisors  of 
Sacramento  County y  16  CaL  211. 

17.  That  act  is  an  enabling  statute, 
creating  a  board  with  special  powers  and 
jurisdiction,  and  the  board  has  only  the 
power  conferred  by  the  act-    Ih, 

18.  In  ejectment  for  land  in  Sacramen- 
to county,  claimed  under  Sutter^s  grant, 
the  grant  by  Micheltorena  to  Leidesdoiff 
in  October,  1841,  is  competent  evidence 
to  show  that  the  tract  of  countiy  now  em- 
braced by  that  county  is  included  within 
the  boundaries  of  the  grant  to  Sutter. 
Cornwall  v.  Sutter,  16  Cal.  429. 

19.  For  land  within  the  boundaries  of 
the  general  tract  granted  to  Sutter,  in  the 
county  of  Sacramento,  ejectment  will  lie 
directly  upon  the  grant,  although  no 
official  survey  and  measurement  have  yei 
been  made  by  the  officers  gf  go?ernfflent, 
and  although  it  may  appear,  when  snch 
survey  and  measurement  are  made,  that 
there  exists,  within  tjie  exterior  limits  of 
the  general  tract,  a  quantity  exceeding 
the  eleven  leagues.     Ih, 

20.  Until  such  official  measurement,  no 
individual  can  complain,  nor  be  permitted 
to  determine,  in  advance,  that  anypv* 
ticular  locality  will  fall  within*  any  surplus 
over  and  above  the  specified  quantity,  and 
thereby  justify  its  forcible  seizure  and  de- 
tention by  himself.    lb, 

21.  The  evidence  in  this  caae,  showing 
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that  the  land  within  Sacramento  county 
was  in  possession  of  Sutter,  by  permission 
of  the  former  government,  for  years  pre- 
vious to  the  cession  &)  the  United  States ; 
that  it  was  subjected  by  him  to  such  uses 
as  be  desired ;  that  he  had  absolute  c^trol 
over  it,  without  disturbance  by  any  one, 
exercising  the  rights  of  a  proprietor,  to 
the  knowledge  of  the  government,  and 
with  its  recognition  of  their  existence; 
that  he  asserted  ownership  of  the  la.nd, 
under  the  grant  from  Alvarado,  and  that 
for  years  after  the  conquest  and  treaty 
his  claim  and  possession  was  unquestioned ; 
his  title,  whether  it  be  reg^fded  as  a  legal 
or  equitable  one,  is  sufficient,  under  these 
circumstances,  to  enable  him,  and  those 
holding  under  him,  to  recover  or  maintain 
possession  in  the  courts  of  the  State,  at 
least,  until  the  United  States  intervene, 
and  determine,  through  the  appropriate 
departments,  that  his  claim,  under  his 
^grant,  shall  be  satisfied  by  land  elsewhere 
selected.     lb, 

22.  The  words  in  the  petition  of  Sutter 
— "  not  including,  in  said  eleven  leagues, 
the  land  which  is  periodically  inundated 
with  water  in  winter,"  and  the  words  in 
the  grant,  '^  without  inckding  the  lands 
inundated  by  the  impulse  and  currents  of 
the  rivers" — ^mean  the  land  which  is  regu- 
larly inundated  during  the  winter,  and 
refer  only  to  what  are  known  as  title  lands. 
No  other  lands  will  meet  the  terms  of  the 
petition.     lb.  430. 


SALARY. 
See  Compensation,  V.,  Wages. 
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L  In  general. 

II.  By  the  Probate  Court. 
III.  On  Foreclosnre. 
TV.  Of  a  Veaeel. 

y.  On  Ezectttaon. 
VI.  Caveat  Emptor. 


L  In  general. 

1.  There  is  no  such  thing  as  market 
overt  in  sales  known  to  our  laws.  Rogers 
V.  Huie,  1  Cal.  436. 

2.  A  consignment  of  goods  was  made 
to  defendants  as  partners :  aAer  the  disso- 
lution of  the  partnership,  two  sales  of  a 
portion  of  the  merchandise  were  made,  one 
by  each  partner,  who  severally  received 
the  money:  held,  that  the  partnership 
continued  for  the  purpose  of  fulfilling  the 
engagements,  and  that  the  defendants  were 
jointly  liable.  Johnson  %  Kellogg,  3  CaL 
346. 

3.  It  is  error  to  admit  evidence  of  the 
value  of  goods,  in  an  action  against  a 
factor  to  compel  him  to  account,  where  no 
charge  of  ii'aud,  nonperformance  or  negli- 
gence is  made.  The  strict  measure  of 
damages  in  such  case  is  the  net  proceeds 
of  sale.  Luhert  v.  Ckauviteau,  3  CaL 
463. 

4.  A  complaint  is  insufficient,  which 
alleges  an  indebtedness  and  sets  forth  an 
account,  but  does  not  allege  the  sale  or 
delivery  of  the  articles  to  the  defendant, 
nor  show  in  what  place  or  in  what  manner 
the  [indebtedness  accrued,  whether  on  ac- 
count of  the  defendant  or  that  of  another. 
Mershon  v.  Randall^  4  Cal.  326. 

5.  Where  a  party  makes  a  purchase 
from  an  innocent  agent,  who  afterwards 
parts  with  the  money  of  his  principal,  and 
it  afterwards  turns  out  that  such  purchase 
avails  the  purchaser  nothing:  held,  that 
no  right  of  legal  complaint  will  lie  against 
the  agent.     Engels  v.  HeoUley,  5  Cal.  136. 

6.  C.  sold  a  lot  of  lumber  to  B.,  and  A., 
who  claimed  it,  notified  B.  that  the  lum- 
ber belonged  to  him  and  brought  an  action 
to  recover  the  price :  held,  that  the  notice 
and  form  of  action  recognized  the  Vight  of 
C.  to  sell  the  lumber.  Argenti  v.  Brannan, 
5  Cal.  353. 

7.  A  sale  of  property,  however  fraudu- 
lent as  to  creditors,  is  good  as  between 
the  parties  to  the  sale.  Montgomery  v. 
Ifuni,  5  Cal.  368. 

8.  The  purchase  of  property  by  a  fac- 
tor in  his  own  name  midces  him  to  all  the 
world  the  apparent  owner,  and  as  far  as 
affects  the  rights  of  third  parties,  his  power 
is  unlimited.  He  has  the  right  to  sell  or 
pledge.     Leet  v.  Wadsworth,  5  Cal.  405. 

9.  A  warranty  will  not  be  implied,  ex- 
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ccpt  in  cases  where  goods  are  sold  at  sea, 
where  the  party  has  no  opportunity  to  ex- 
amine them,  or  in  case  of  a  sale  by  sam- 
ple, or  of  provisions  for  domestic  use. 
Moore  v.  McKinlay,  5  Cal.  478. 

10.  There  is  no  warranty  in  the  follow- 
ing words  of  a  sale  note :  "  We  have  this 
day  sold  you  the  shipment  of  seeds  for  ar- 
rival."    lb. 

11.  The  right  of  the  enjoyment  of  pos- 
session to  public  lands  may  descend  among 
the  effects  of  a  deceased  person  to  the  ex- 
ecutor or  the  administrator,  and  the  right 
of  the  deceased  be  conveyed  by  a  regular 
sale  to  another.*  Grovery.  HawJeyyb  Cal. 
486. 

12.  R.  being  in  insolvent  and  embar- 
assed  circumstances,  sold  certain  property 
to  the  plaintiff,  in  order  to  discharge  cer^ 
tain  debts  which  were  liens  upon  his  home- 
stead, for  the  purpose  of  saving  it  for  him- 
self, of  all  which  the  plaintiff  was  aware 
at  the  time  he  made  the  purchase  :  held, 
that  the  sale  being  with  the  direct  intent  of 
benefit  or  advantage  to  the  seller,  and  to 
the  injury  of  the  creditors,  is  fraudulent 
and  void  as  to  such  creditors.  Riddell  v. 
Shirley,  5  Cal.  489. 

13.  A  sale  under  such  circumstances, 
except  to  a  creditor  in  payment  of  his  debt 
alone,  and  free  from  knowledge  of  or  col- 
lusion with  the  object  of  the  debtor,  must 
be  considered  a  fraud  in  fact  and  in  law. 
Ih,  490. 

14.  A  sale  of  personal  property,  unac- 
companied by  immediate  delivery,  is  void 
as  to  creditors,  and  this,  though  delivery 
be  made  before  levy  is  made  by  the  cred- 
itors.     Chenery  v.  Palmer,  6  Cal.  122. 

15.  Where  the  court  below,  sitting  as  a 
jury,  found  that  a  sale  was  not  made  in 
good  faith,  and  was  without  consideration, 
but  failed  to  find  as  a  fact  a  fraudulent  in- 
tent, and  entered  judgment  accordingly  in 
fa^'or  of  a  subsequent  purchaser :  held,  to 
be  error.     Gillan  v.  Metcalf,  7  Cal.  139. 

16.  A  bill  of  sale  not  under  seal*  is  in- 
sufficient to  convey  a  mining  claim.  Mo 
Carron  v.  CConnell,  7  Cal.  153;  Clarh 
V-  McElvy,  11  Cal.  160. 

17.  Contracts  for  the  sale  of  land  were, 
under  the  Mexican  law,  and  by  the  cus- 
tom of  California,  required  to  be  in  writ- 
ing, and  although  all  the  forms  prescribed 
were  not  strictly  followed,  still  it  was  nec- 

*The  stutnte  of  1880,  p.  lift,  pcrailto  tills  oC  Mleofinlninff 
claim*  wiUioat  teal  tu  jmmb  tii«  tiUe. 


essary  that  the  instrument  should  contain 
the  names  of  the  parties,  the  things  sold, 
the  date  of  the  trapsfer,  and  the  price 
paid.  Hayes  v.  Bona,  7  CaL  159 ;  Staf- 
ford V.  Lick,  10  Cal.  17, 

181  If  the  purchasers  from  parties  said 
to  have  been  insolvent  bought  in  good 
faith,  tt  is  immaterial  how  many  prior  liens 
may  have  attached  on  the  property ;  they 
are  entitled  to  what  remains  af^er  the  liens 
are  satisfied,  or  they  would  have  the  right 
to  pay  the  liens  and  keep  the  property ; . 
and  a  court  of  equity  would  not  interfere 
in  such  a  case.  Kinder  y.  Macy,  7  CaL 
207.  . 

19.  Where  the  plaintiff  sold  a  number 
of  bales  of  drillings  to  A.  for  the  purpose 
of  making  sacks,  deliverable  to  A.  as  fiast 
as  he  needed  them  for  manufacturing,  i^d 
A.  agreed  to  store  the  sacks  as  fast  as 
made,  subject  to  plaintiff's  order,  with  the 
privilege  of  retaking  the  sacks  as  he  should 
make  his  payments :  held,  that  upon  the* 
delivery  of  the  drills  to  A.,  the  title  vested 
in  him  complete.  Hewlett  v.  Flinty  7  CaL 
265. 

20.  Where  the  plaintiff  bought  eight 
hundred  sacks  of  ^our  on  storage  in  a 
warehouse,  whi^h  stood  therein  as  a  sepa- 
rate pile,  the  number  of  sacks  of  which 
was  ascertained  by  counting  the  outside 
rows,  and  the  number  in  the  pile  marked 
on  one  of  the  sacks,  and  it  was  thus  de- 
livered to  the  purchaser,  who  pei*mitted  it 
to  remain  in  the  same  place,  where  it  was 
several  days  aflerwards  attached  as  the 
property  of  the  vendor :  held,  that  the  de- 
livery was  sufficient,  and  the  sale  valid. 
Cartwright  v.  Phantix,  7  Cal.  282. 

21.  Testimony  showing  a  fraudulent 
design  in  a  vendor  of  goods  is  admissible 
under  the  allegations  of  an  answer  charg- 
ing that  the  sale  was  made  to  defraud 
creditors,  although  it  docs  not  connect  the 
purchaser  with  the  fraud,  or  show  that  he 
was  cognizant  of  such  a  fraudulent  design. 
Landecker  v.  Hovyhtaling,  7  Cal.  392. 

22.  Such  testimony  would  not  of  itself 
vitiate  the  sale  to  an  innocent  purcha^r, 
without  notice  and  for  a  valuable  consid- 
eration ;  but  the  fraudulent  intent  of  the 
vendor  being  established,  the  jury  most 
determine  from  the  circumstances  of  the 
case  whether  the  purchaser  participated 
in  the  fraud.     lb, 

23.  Every  sale  of  property  and  per- 
sonal chattels  is  good,  as  between  the  par- 


SALE. 


889 


In  general. 


ties,  and  cannot  be  attacked  as  fraud,  ex- 
cept by  a  creditor  who  has  obtained  judg- 
ment and  taken  out  an  Execution  which 
has  been  returned  unsatisfied  in  whole  or 
in  part.  Uliomhwrgk  v.  Hand^  7  Cal. 
565. 

24.  It  makes  no  difference  whether  the 
misrepresentations  were  made  willfully  or 
ignorantly,  or  that  the  action  against  the 
purchaser  was  brought  in  the  name  of  the 
sheriff.      Wehster  v.  Haworth,  8  Cal.  26. 

25.  To  ^estojf  a  party  from  claiming 
goods  as  ag^nst  the  creditor  of  a  third 
party,  it  must  appear  that  he  stated  to  the 
creditor  himself  that  he  had  sold  the  arti- 
cle to  the  third  party,  and  that  the  cred- 
itor parted  with  some  right  or  advantage 
on  the  faith  of  the  information.  Goodale 
V.  ScanneU,  8  Cal.  29. 

26.  Parol  evidence  is  inadmissible  to 
show  that  a  biU  of  sale  included  property 
not  described  therein.  Where  a  bill  of 
sale  is  defective  in  such  particular  it  can 
only  be  altered  by  a  direct  proceeding  in 
chancery  for  the  purpose  of  reforming  it 
Oiborn  V.  Hendrickson^  8  Cal.  32. 

27.  A  sale  of  merchandise  by  bill  of 
sale,  the  goods  remaining  in  the  posses- 
sion of  the  vendors  as  warehousemen  at  a 
regular  charge  and  their  receipt  given  for 
the  goods  on  storage,  the  vendors  doing 
business  as  commission  merchants  and 
sometimes  receiving  goods  on  storage,  is 
void  as  to  the  creditors  of  the  vendors. 
Stewart  v.  ScanneUy  8  Cal.  83. 

28.  The  declarations  and  act<s  of  a  vendor 
hefi^re  a  sale  are  competent  testimony  to 
show  a  fraudulent  intent  on  his  part,  in  a 
suit  to  impeach  the  sale  on  the  ground  of 
fraud.  Vischer  v.  Webster,  8  Cal.  113 ; 
HoweY.  ScannelL,  8  Cal.  327. 

29.  Where  a  person  clearly  insolvent 
purchases  goods  from  another  on  credit 
and  conceals  the  fact  of  his  insolvency 
from  the  vendor,  he  is  guilty  of  such  fraud 
as  vitiates  the  sale.  SeUgman  v.  KaUc- 
man,  8  Cal.  214. 

30.  As  a  general  rule,  the  vendor  of 
goods  is  not  a  competent  witness  to  im- 
peach the  sale  made  by  himself.  Howe 
X.  ScanneU,  8  Cal.  327. 

31.  A  sale  of  personal  property  to  be 
valid  agsunst "creditors  must  be  accompa- 
nied by  an  actual  and  continued  change 
of  possession.  Whitney  v.  Stark,  8  Cal. 
517. 

32.  Where  the  purchasers  from  a  com- 


mon vendor  are  equally  innocent  or  equally 
at  fault,  the  first  purchaser  is  entitled  to 
the  goods.      Vance  v.  Boynton^  8  Cal.  560, 

33.  Where  a  sale  of  personal  property 
is  void  as  to  subsequent  purchasers,  must 
be  determined  under  the  fifteenth  section 
of  the  statute  of  frauds.     Ih.  561. 

34.  Where  H.,  the  owner  of  barley 
which  he  has  piled  up  in  his  corral,  sella 
five  hundred  sacks  thereof  to  V.,  who  has 
it  separated,  marked  «  V  **  and  piled  up  in 
another  part  of  the  corral  and  employs  a 
thhxl  person  to  take  care  of  the  same  for 
him,  and  H.  afterwards  sells  and  delivers 
the  same  to  B. :  held,  that  B.  was  entitled 
to  the  property,  the  sale  from  H.  to  V. 
not  being  followed  by^n  actual  and  con- 
tinued change  of  possession.     Ih, 

35.  Where  the  owner  of  a  certain  num- 
ber of  barrels  of  flour  on  storage  in  a  ware- 
house sold  them  all  to  different  purchasers^ 
giving  them  orders  on  the  warehouseman 
which  were  given  by  the  purchasers  to  the 
warehouseman,  and  new  receipts  given  to 
them  in  their  own  names  by  the  latter,  and 
entries  made  on  his  books  charging  the 
vendor  and  crediting  the  purchasers  with 
their  respective  lots :  held,  that  there  was 
a  sufficient  delivery  of  possession  without 
a  separation  of  the  various  lots.  Horr  v. 
Barker,  8  Cal.  608. 

36.  Where  M.  made  a  bill  of  sale  to  6. 
of  forty-two  barrels  of  vineg^  then  in 
possession  of  G.  as  keeper  for  the  sher- 
iff, as  collateral  security  for  a  debt  due 
G.,and  G.  subsequently  gave  back  the  bill 
of  gale  to  M.  without  any  liquidation  of 
the  debt  or  change  of  the  possession  of  the 
property,  and  the  property  was  afterwards 
sold  by  the  defendant  as  sheriff,  M.  bring- 
ing an  action  of  trover  against  the  defend- 
ant to  recover  the  same:  held,  that  M. 
had  no  title  to  the  property  upon  which 
he  could  recover  in  such  an  action,  as  the 
mere  act  of  handing  back  the  bill  of  sale  to 
M.  did  not  revert  the  title  in  him.  Mid- 
dlesworih  v.  Sedgwick,  10  Cal.  393. 

37.  F,  sold  to  V.  P.  certain  goods,  the 
possession  of  which  V.  P.  retained  for  two 
or  three  days,  when  he  leased  the  prem- 
ises in  which  the  goods  were  and  delivered 
the  goods  to.  F.,  his  vendor,  and  one  M., 
who,  after  carrying  on  the  business  in  con- 
nection with  F.  for  a  few  days,  retired, 
leaving  F.  in  the  exclusive  possession  of 
the  property,  whfch  possession  continued 
until  the  goods  were  seized  by  L.  as  con- 
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Stable,  under  an  execution  against  F :  held, 
that  the  sale  of  the  goods  to  V.  P.  was 
VQid  as  to  creditors  and  the  goods  were 
subject  to  the  execution  against  F.  Van 
Felt  V.  Littler,  10  Cal.  394. 

38.  In  the  fall  of  1856,  L.  rented  of  W. 
a  portion  of  his  brick  yard  for  the  purpose 
of  making  bricks ;  L.  subsequently  made 
a  kiln  of  bricks  and  left  then^  in  W.'s 
charge  and  possession  for  him  Jo  sell  for 
L.'s  benefit  In  January,  185^  L.  made 
and  delivered  a  bill  of  sale  of  the  bricks 
to  R.  and  informed  W.  of  the  same,  but 
there  was  no  change  of  possession  under 
the  bill  of  sale.  J.,  the  defendant,  as  con- 
stable, seized  the  bricks  under  a  process 
against  L.  and  soU  them  as  the  property 
of  L:  held,  that  L.'s  sale  to  R.  was  a 
fraud  as  against  the  creditors  of  L.,  and 
that  defendant  was  justifiable  in  taking 
the  bricks  and  selling  the  same.  Hich- 
ards  V.  Schroeder,  10  Cal.  431. 

39.  H.  and  S.  were  the  owners  of  a 
mule  team,  which  they  used  in  hauling 
quartz  rock  to  their  quartz  mill ;  the  team 
was  driven  by  one  L.,  an  employee.  K. 
and  S.  sold  the  team  to  H.,  executing  a 
bill  of  sale  and  delivering  the  team  by  the 
discharge  of  L.,  the  driver,  who  wa$  im- 
mediately employed  by  H.,  and  saying  to 
H.  "  there  is  the  team."  K.  and  S.  then 
hired  of  H.  the  team  at  eight  dollars  per 
day,  and  put  it  in  the  same  business  of 
hauling  quartz  rock  as  before,  and  with  L. 
the  same  driver ;  team  was  kept  and  fed 
at  K.  and  S.'s  stable  as  before  the  sale : 
held,  that  there  was  no  such  actual  and 
continued  change  in  the  possession  of  the 
property,  under  H.'s  purchase,  as  to  take 
the  case  out  of  the  op^ation  of  the  statute 
of  frauds.  HurUmrd  v.  Bogardus,  10  Cal. 
519. 

40.  A  bill  of  sale  for  a  mining  claim, 
not  under  seal  and  without  warranty, 
which  only  purports  to  convey  to  the  ven- 
dee the  right,  title  and  interest  of  the 
vendor,  will  not  pass  the  title,  although  the 
vendor  is  in  possession  at  the  time,  if  such 
possession  is  without  title.  Such  a  bill 
only  passes  an  equity,  which  is  subject  to 
the  legal  title  or  any  superior  equity. 
Glarh  v.  McElvy,  11  Cal.  160. 

41.  The  mere  passive  acquiescence  of 
the  other  partners  or  tenants  in  common  in 
a  sale  of  the  interest  of  the  plaintiff  by  a 
party  having  no  title,  cannot  confer  any  upon 
the  vendee.    Waring  v.  Orow^  11  Cal.  372. 


42.  Where  the  defendant,  intending  to 
deceive  the  plaiptiff,  got  from  himabiU  of 
sale  for  goods,  under  the  representation 
that  it  was  only  to  serve  as  a  temponuy 
security  for  the  compliance  by  the  plaintiff 
to  furnish  certain  securities  on  pre?ioa8 
indebtedness,  and  at  this  time  intended  to 
refuse  to  receive  such  security  or  give 
plaintiff  the  advantage  of  such  new  con- 
tract, the  possession  of  such  goods  thus 
obtained  was  fraudulent  and  the  bill  of  sale 
void.     Bvder  v.  CoUins,\'i  CaL  461. 

43.  If  A  sells  his  property  to  B  in 
consideration  of  so  much  money,  to  be 
paid  by  B  to  C,  though  the  money  is  to 
be  paid  by  or  out  of  a  sale  of  the  goods, 
the  contract  is  not  void.  There  is  no  dif- 
ference in  such  a  case  between  paying  to 
A  and  paying  to  A*s  order  or  creditor. 
Wellington  v.  Sedgwick^  12  Cal.  474 

44.  Where  a  sheriff  having  an  execu- 
tion against  S.  and  M.,  levied  it  upon  ce^ 
tain  goods,  the  property  of  S.  and  M.,  and 
placed  them  in  the  hands  of  W.  as  keeper, 
and*  subsequently  the  execution  was 
quashed,  and  betwen  that  time  and  the 
issue  and  levy  of  a  new  execution  W, 
who  still  remained  in  possession  of  the 
goods,  purchased  the  goods  of  S.  and  M.: 
held,  that  such  purchase  is  valid,  and 
vested  the  property  in  W.     Ih.  475. 

45.  A  sale  of  personal  property  withont 
delivery  is  not  absolutely  void,  but  only  so 
as  to  creditors  and  subsequent  purchasers. 
Vischer  v.  Webster ,  13  Cal.  61. 

46.  Plaintiffhad  two  stacks  of  hay,  and 

contracted  to  sell  to  defendant  one  stfck, 
together  with  enough  off  the  other  stad 
to  make  sixty  tons.  The  price  was  to  be 
eighteen  dollars  per  ton  ;  and  the  hay  w** 
to  be  baled  by  plaintiff,  and  piled  up  in  a 
corral,  and  then  he  was  to  be  paid.  Plaint- 
iff had  sixty-two  tons  and  four  hundred 
and  thirty  pounds  of  hay  baled,  and  piled 
up  in  the  corral,  the  surplus  over  sixty 
tons  being  by  mistake  of  the  man  em- 
ployed to  bale.  Tlie  bales  were  of  dif- 
ferent weights.  Plaintiff  then  went  to  the 
house  of  defendant,  and  told  him  that  the 
hay  was  baled  and  piled  in  the  corral,  and 
that  there  were  two  tons  and  some  hun- 
dreds of  pounds  over  the  sijffy  bales  piled 
up  together,  and  asked  defendant  whether 
he  would  take  the  surplus.  Defendant 
said  he  would  be  over  soon  and  see  about 
taking  the  surplus.  Defendant  then  paid 
plamtiff  two  hundred  dollars.    Plaintiff 
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sues  for  nine  hundred  a^d  nineteen  dollars 
balance  due  on  the  hay.  The  court  in- 
structed the  jury  that  if  they  believed 
from  the  evidence  it  was  the  understanding 
of  the  parties,  that  upon  the  payment  of 
the  twoiiundred  dollars  by  defendant  the 
right  and  possession  was  deemed  to  have 
accrued  to  defendant  to  take  the  quantity 
bought  as  baled  and  stacked  up  in  the 
corral,  the  plaintiff  is  entitled  to  recover, 
even  though  the  bargain  was  not  con- 
cluded as  to  the  excess :  held,  that  the  in- 
struction was  right ;  that  the  question  was, 
whether  there  had  been  a  delivery,  and 
any  agreement  of  the  parties  upon  the 
subject  was  legitimate  matter  for  the  jury  ; 
that  the  fact  that  the  hay  purchased  by 
defendant  was  mixed  with  other  hay  be- 
longing to  plaintiff*  made  no  difference,  if 
defendant  agreed  to  accept  it  in  that  con- 
dition, and  to  consider  it  as  delivered — the 
contract  for  delivery  would  be  fully  exe- 
cuted.    Smith  V.  Friend^  15  Cal.  126. 

47.  On  the  above  facts,  defendant  asked 
the  court  to  instruct  the  jury  that  "if 
plaintiff  sold  to  defendant  sixty  tons  out 
of  sixty-two  tons  and  four  hundred  and 
thirty  pounds  of  hay,  th«  same  being  in 
bales  of  different  and  unequal  weights,  and 
containing  different  quantities,  and  all  be- 
ing in  the  same  pile,  there  was  no  delivery 
without  division  had."  The  instruction 
was  refused:  held,  that  the  refusal  was 
not  error,  because  the  instruction  assumed 
that  there  could  not  have  been  a  delivery, 
whatever  may  have  been  the  understand- 
ing of  the  parties,  imtil  the  exact  quantity 
contracted  for  was  segregated  and  set 
apart  for  the  defendant.    Ih, 

48.  A  bill  of  sale  of  ''  all  the  goods  and 
merchandise  and  property  we  own,  have 
or  had  an  interest  in,  in  a  store  in  Nevada, 
county  of  Nevada,  formerly  occupied  by 
Bailey  Gatzert,  and  now  in  the  possession 
of  the  sheriff  of  Nevada  county.  Said 
goods  were  forwarded  by  us  to  feailey 
Gratzert,  Nevada,''  contains  a  sufficient  de- 
scription of  the  goods.  CoghiU  v.  Boring^ 
15  Cal.  218. 

49.  To  enable  a  vendor  of  goods  to  re- 
scind the  sale  he  must  offer  to  return  the 
notes  given  for  the  goods ;  but  this  offer 
can  be  made  at  or  any  time  before  the 
trial.     Ih. 

50.  Plaintiff  sues  for  damages  in  levy- 
ing on  fruit  trees  shipped  by  him  to  W., 
and  landed  to  W.'s  order  on  the  wharf  at 


Stockton,  claiming  that  the  trees  were  not 
paid  for,  and  not  subject  to  W.*s  debts  for 
want  of  delivery,  and  asked,  on  the  trial, 
this  instruction :  "  That  a  man  who  is  in- 
solvent for  the  want  of  means  to  pay  his 
debts  in  this  State  is  in  law  insolvent,  with- 
out reference  to  any  property  in  another 
State:"  held,  that  the  proposition  is  too 
broadly  asserted,  even  if  there  were  any 
proof  on  which  it  could  rest-.-but  in  this 
case  there  is  no  proof  of  the  insolvency 
of  W.     Thompson  v.  Paige,  16  Cal.  79. 

51.  Plaintiff  also  asked  this  instruction : 
"That  a  delivery  at  the  wharf  is  not 
sufficient,  unless  notice  be  previously  given 
to  the  vendee  of  their  arrival,  and  that 
sufficient  time  be  allowed  to  enable  him  to 
receive  and  remove  them :"  held,  that  this 
proposition  is  not  strictly  correct ;  that  if 
the  trees  bargained  for  were  put  on  the 
wharf,  marked  for  W.,  with  the  intention 
of  his  taking  them,  and  if  this  were  done 
by  his  order,  they  would  vest  in  him, 
especially  if  he  was  willing  to  consider  this 
a  good  delivery ;  that  there  is  in  the  tes- 
timony here  no  predicate  laid  for  the  doc- 
trine of  stoppage  in  transitu,  or  that  plaint- 
iff claimed  the  right  to  stop  the  trees.  Ih, 

52.  An  entire  contract  is  indivisible-^ 
the  whole  must  stand  or  fall  together.  But 
a  contract  made  at  the  same  time,  for 
different  articles,  at  different  prices,  is  not 
an  entire  contract,  unless  the  taking  of  the 
whole  is  essential  from  the  character  of 
the  property,  or  is  made  so  by  the  agree- 
ment of  the  parties,  or  unless  it  is  of  such 
a  nature  that  a  failure  to  obtain  a  part  of 
the  articles  would  materially  affect  the 
objects  of  the  contract,  and  thus  have  in- 
fluenced the  sale,  had  such  a  failure  been 
anticipated.  Norris  v.  Harris^  16  Cal.  256. 

53.  A  sale  of  nine  slaves  for  a  gross 
sum  is  an  en  tirecon  tract.  There  being  no 
means  afforded  for  determining  the  price 
of  each  one,  the  agreement  is  implied  that 
the  whole  are  to  be  taken  or  none.     Ih. 

54.  Where,  in  a  bill  of  sale  of  all  the 
cattle  of  a  certain  estate,  estimated  at 
7,000  head,  a  total  price  being  fixed,  it 
was  stipulated  that  the  vendee,  on  arriving 
in  Texas  where  the  cattle  were,  might 
choose  to  take  all  the  cattle  of  the  estate 
without  counting  them,  in  which  event  he 
was*  to  notify  the  agents  of  the  vendors  of 
his  choice,  and  pay  an  additional  $4,000 ; 
but  if  a  count  was  had,  and  the  cattle  es 
ceeded  or  fell  short  of  the  estimated  num 
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ber,  the  excess  or  deficiency  should  be  paid 
for  at  the  rate  of  eight  dollars  per  head ; 
and  no  count  was  ever  made,  and  no  noti- 
fication ever  given  by  the  vendee  that  he 
took  the  cattle  without  a  count :  held,  that 
the  vendor,  on  the  facts,  cannot  recover,  the 
$4,000;  that  the  only  obligation  of  the 
vendee,  in  the  first  instance,  is  to  receive 
the  cattle  and  pay  for  any  excess  over  the 
estimated  number,  if  counted;  that  his 
liability  for  the  $4,000  depended  entirely 
on  his  choice  to  take  the  cattle  without  a 
count,  and  that  this  choice  was  a  mere 
privilege,  to  be  exercised  or  not,  at  his 
option.     Ih,  257. 

55.  The  vendor,  afler  waiting  a  reason- 
able time  for  the  vendee  to  make  his  choice, 
he  neglecting  or  refusing  to  make  it,  could 
^:l  his  liability  by  making  the  count  him- 
self.    Ih, 

56.  The  doctrine  of  election  has  no  ap- 
plication here.  That  doctrine  applies  only 
to  cases  where  the  party  upon  whom  rests 
the  performance  stands  in  the  same  po- 
sition to  both  alternatives  presented,  and 
is  bound  to  indicate  his  choice  between 
them.  Here,  the  vendee  was  bound  to 
choose  only  in  the  event  he  desired  to  take 
the  cattle  without  a  count.  If  he  did  not 
so  desire,  he  was  not  required  to  give  notice 
to  that  efiect.  His  obligation  to  pay  for 
any  excess  was  absolute,  without  any  ex- 
pression of  choice ;  but  his  obligation  to 
pay  the  $4,000  was  conditional,  dependent 
solely  upon  the  indication  of  his  desire  to 
dispense  with  the  count.     lb,  258. 

57.  Where  the  doctrine  of  election  is 
applicable,  the  right  of  election,  upon  fail- 
ure of  the  party  upon  whom  the  perform- 
ance rests  to  indicate  his  choice,  passes  to 
the  other  side,  as  in  this  way  only  can  the 
obligation  become  absolute  and  determin- 
ate.    Ih, 

58.  Defendant  owed  B.,  and  to  secure 
the  debt,  made  a  bill  of  sale  to  him  of  a 
wagon  and  team,  and  delivered  possession. 
Bill  of  sale  absolute  on  its  face  ;  but  there 
was  an  agreement  between  defendant  and 
B.,  that  B.  should  keep  the  property  until 
the  profits  thereof  had  paid  him  about 
$1,000,  or  until  he  had  been  otherwise 
paid,  when  the  property  was  to  be  delivered 
back  to  defendant.  Afler  this,  L.,  a  team- 
ster of  B.,  was  directed  by  him  to  drK^e  a 
horse  and  mule  of  the  team  in  a  wagon  to 
a  mill  in  the  neighborhood.  L.  drove  the 
team  to  Sacramento  instead  of  the  milL 


Creditors  of  defendant  there  levy  on  the 
wagon  and  animals.  Defendant  is  indicted 
for  larceny  ;  and,  after  proof  on  the  trial 
seeking  to  connect  him  with  driving  the 
team  to  Sacramento,  and  its  seizure  there, 
he  offered  to  go  into  a  statement  of  ao- 
cof!ihts  between  himself  and  B.,  to  show 
that  the  debt  to  B.  had  been  paid  before 
L.  took  the  property.  Ruled  out,  on  the 
ground  that  this  matter  ^  must  be  settled 
in  another  court :"  held,  that  the  court 
erred ;  that  the  facts  sought  to  be  intro- 
duced were  competent,  as  tending  to  ex- 
plain the  transaction,  and  show  the  intent 
with  which  defendant  took  the  property, 
or  as  showing  whose  property  it  was,  or 
the  general  or  particular  title  to  it ;  Uial 
all  the  facts  connected  with  the  title  and 
the  taking  should  go  to  the  jury,  who  can 
try  the  question  whether  the  indebtedness 
had  been  paid.  People  v.  SUme^  16  CaL 
371. 
See  Statute  of  Frauds. 


n.  By  the  Probate  Court. 

59.  A  sale  of  property  under  an  order 
of  the  probate  court  is  a  judicial  act,  and 
therefore  not  within  the  statute  of  fraada. 
Caveat  emptor  is  the  rule  also  in  these 
sales.     HcUleck  v.  Gutf^  9  Cal.  197. 

60.  Where  the  terms  of  the  sale  were 
one-half  of  the  purchase  money  cash,  and 
the  remainder  in  ninety  days,  with  inter- 
est from  date  of  sale  at  the  rate  of  one  per 
cent,  per  month,  and  the  purchaser  elected 
to  pay  the  whole  amount  down :  held,  that 
the  purchaser  is  entitled  to  a  reduction  for 
the  interest  on  one-half.     lb, 

61.  If  an  administrator's  sale  be  void 
or  voidable,  the  lien  of  the  administrator 
continues,  and  it  would  seem  equitaUe 
that  the  purchaser  who  has  paid  the  debts 
of  the*  estate,  should  have  a  lien  upon  the 
estate  for  the  purchase  money.  Hayna 
V.  Meeks,  10  Cal.  120. 

62.  The  sale  being  a  proceeding  in  rem, 
there  may  not  be  any  sufficient  reason  for 
holding  the  sale  void  by  reason  of  a  de- 
fective notice.     lb, 

63.  W.  died,  leaving  a  widow  and  three 
minor  children.  The  widow  administered, 
and,  as  administratrix,  presented  a  petition 
to  the  probate  court,  stating  that  she  bad 
agreed  to  sell  the  real  estate  of  the  inteat- 
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ate  to  the  plaintiff  for  $3,000,  and  to  pro- 
cure an 'order  of  the  court  for  the  sale, 
asking  the  court  to  confirm  this  agree- 
ment; and  asking  further,  tbat^  if  the 
court  should  refuse  so  to  confirm,  then  for 
a  general  order  of  ^ale  upon  the  petition, 
which  sets  up  other  facts  usual  in  such 
cases.  The  court  made  an  order  to  show 
cause,  etc,  and  at  the  same  time  appointed 
a  guardian  for  minor  and  absent  heirs, 
who,  on  the  same  day,  consented  to  a  de- 
cree of  •sale.  No  service  of  the  order  to 
show  cause  was  made  on  the  heirs.  This 
decree  confirms  the  agreement  with  plaint- 
iff, directs  a  deed  to  be  made  to  him,  and 
afterwards  proceeds  to  order  a  rule  upon 
the  heirs  to  sliow  cause  whj  a  sale  at  pub- 
lic auction  should  not  be  made.  After- 
wards a  second  decree  of  sale  was  made 
in  the  usual  form :  held,  that  this  agree- 
ment for  a  private  sale  did  not  render  the 
decree  of  the  court  for  a  public  sale  void ; 
that,  although  this  agreement  could  not 
bind  the  estate,  yet  it  was  not  against  pub- 
lic policy  and  void.  Stuart  v.  AUeny  16 
Cal.  498. 

64.  Held,  further,  to  make  ^ch  agree- 
ment void  as  against  public  policy,  the 
necessary  effect  of  it  must  be  to  contra- 
vene some  positive  right  or  duty ;  that  the 
duty  of  the  administratrix  is  not  necessa- 
rily inconsistent  with  an  agreement  to  ask 
ail  order  of  sale  upon  consideration  that  a 
purchaser  will  give  an  agreed  sum  at  the 
sale  ;  that  so  far  as  "her  own  interest  was 
concerned,  there  was  no  objection  to  such 
an  arrangement,  and  if  the  sale  was  to  be 
public,  probably  no  good  reason  exists  for 
holding  that  the  administratrix  should  not 
provide  or  assure  herself  in  this  way  that, 
if  sold,  the  property. would  briqg  a  reason- 
able price,  before  proceeding  to  take  steps 
to  have  the  sale  ordered — ^the  propriety  of 
ordering  the  sale  and  confirming  it  after- 
wards being  still  lefl  to  the  court,  unin- 
flaenced  by  any  such  agreement.     Ih. 

65.  Held,  further,  that  the  decree  is  not 
void  because  of  the  defect  in  the  petition, 
which  prays  not  simply  for  a  decree  of 
sale — ^the  proper  course — ^but  seeks,  as  its 
main  object,  the  confirmation  of  the  agree- 
ment for  a  private  sale  to  plaintiff;  that, 
though  the  petition  was  demurrable  for 
this  cause — asking,  as  it  did,  what  the 
eourt  could  not  grant — yei^  as  the  petition 
presented  all  the  facts  necessary  to  give 
the  court  jurisdiction  of  the  matter  of  sale, 


it  was  sufficient  to  support  the  decree  when 
attacked  collaterally.     Ih,  499. 

66.  Held,  further,  that  the  decree  and 
proceedings  are  not  void  on  the  ground  of 
inconsistency,  in  this :  that  the  first  order 
confiims  the  agreement  with  plaintiff,  and 
then  requires  the  parties  to  show  cause 
why  the  land  should  not  be  sold ;  and  the 
second  decree  orders  the  property  to  be 
sold,  as  usual  in  such  cases;  that  this 
course  was  an  irregular  and  improper  ex- 
ercise of  jurisdiction  ;  but  that  these  irreg- 
ularities and  defects  must  be  corrected  on 
appeal,  and  cannot  be  indirectly  attacked. 
Ih. 

67.  The  court  had  no  power  to  confirm 
this  private  sale,  and  the  order  to^that  ef- 
fect was  void ;  but  this  act  of  the  coui*t, 
though  an  assumption  of  power,  did. not 
divest  it  of  its  rightful  powers.  It  had 
power  to  order  a  sale  of  the  land,  and  this 
power  was  exercised  by  its  final  or  sec- 
ond decree.     Ih.  500. 

68.  The  power  of  the  probate  court  to 
order  a  sale  of  the  real  estate  of  the  de- 
ceased results  from  the  fact  that  the  per- 
sonal estate  in  the  hands  of  the  adminis- 
trator is  insufficient  to  pay  debts.     Ih. 

69.  To  the  exercise  of  jurisdiction,  ih 
ordering  a  sale  of  real  estate,  it  is  not  nec- 
essary that  there  should  be  a  literal  com- 
pliance with  the  directions  of  the  statute. 
A  substantial  compliance  is  enough.  Nor 
is  it  essential  that  there  should  be  in  the 
petition  itself,  and  without  reference  to 
any  other  paper  or  thing,  a  statement  of 
these  facts.  The  main  fact  required  is 
the  averment  of  the  insufficiency  of  per- 
sonal assets,  and  mere  formal  defects  in 
the  mode  of  statement  would  not  affect  the 
jurisdiction.     Ih. 

70.  So  far  as  the  question  of  jurisdic- 
tion is  concerned,  it  is  immaterial  whether 
the  statements  of  the  petition  be  true  or 
not ;  the  jurisdiction  rests  upon  the  aver- 
ments of  the  petition,  not  upon  theif  proof. 
Ih. 

71.  Where  the  petition  for  the  sale  of 
real  estate,  after  setting  out  the  debts, 
proceeds,  "  that  the  personal  property  of 
said  estate,  which  will  appear  by  refer- 
ence to  the  inventory  now  on  file,  is  not 
more  than  is  sufficient  for  the  use  and  sup- 
port of  the  family  of  said  decedent,  and  is 
wholly  insufficient  to  pay  Eaid  indebted- 
ness, and  that  it  is  necessary  to  sell  real 
estate  to  pay  the  same  ;**  and  after  giving 
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some  further  matter,  concludes :  ^'  Peti- 
tioner further  alleges,  that  the  inventory 
heretofore  filed  gives  a  description  of  all 
the  real  estate  of  which  the  said  intestate 
died  seized,  and  the  condition  and  value 
thereof,  which  said  inventory  is  made  a 
part  of  this  petition  ":  held,  that  the  peti- 
tion contains  a  sufficient  averment  as  to 
the  *'  amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof, 
if  any,  remains  undisposed  of,"  within  the 
statute ;  that  the  reference  to  the  invento- 
ry makes,  for  all  purposes  of  the  refer- 
ence, the  inventory  a  part  of  the  petition, 
and  the  amount  of  the  personal  estate  is 
shown  by  the  inventory,  as  is  also  the 
value.     Ih.  502. 

72.  The  question  argued  by  Justice 
Baldwin,  in  Gregory  v.  McPkersofiy  13 
Cal.  562,  as  to  the  necessity  of  setting 
forth — in  a  petition  by  an  executor  to  sell 
real  estate — ^as  a  jurisdictional  fact,  the 
amount  of  personal  estate  that  has  come  to 
his  hands,  is  still  open  in  this  court — ^that 
case  not  being  authority,  because  the  jus- 
tices deciding  it  did  not  concur  in  the 
grounds  of  their  judgment,  as  appears  in 
the  report.     lb. 

73.  The  prayer  of  the  petition  in  this 
case  is  in  the  alternative,  and,  therefore, 
the  petition,  as  a  pleading,  was  defective, 
but  this  defect  does  not  go  to  the  jurisdic- 
tion of  the  court ;  but  if  the  true  construc- 
tion of  the  petition  be  that  it  prays  for  a 
sale  only  in  the  event  that  the  agreement 
with  plaintiff  is  not  confirmed,  still,  per- 
haps, even  then,  the  jurisdiction  of  the 
court  would  not  be  affected.     lb, 

74.  Query,  whether,  under  the  act  of 
1851,  Relative  to  the  estates  of  deceased 
persons,  in  the  petition  for  the  sale  of  real 
estate,  which  shows  that  the  personal  es- 
tate, whether  disposed  of  or  not,  is  insuffic- 
ient to  pay  the  debts,  it  be  essential  also 
to  aver  how  much  of  the  personal  estate 
has  been  disposed  of;  or  whether  the  sole 
jurisdictional  fact  is  that  required  by  tlie 
one-hundred  and  fifty-fourth  section  of  the 
act,  making  the  one  hundred  and  fifty-fifth 
and  one  hundred  and  fifty-sixth  sections 
thereof  mere  modes  to  give  effect  to  the 
substantive  power  conferred  in  section  one 
hundred  and  fifty-four,  and  hence — ^like 
other  statutory  means  to  carry  out  a  pow- 
er— merely  directions  to  the  court  in  the 
exercise  of  its  jurisdiction,  and  not  condi- 
tions to  the  existence  of  the  j  urisdiction.  lb. 


75.  In  this  case,  the  petition  and  in- 
ventory referred  to  therein  are  to  be  re- 
garded as  one  paper,  so  far  a3«c(H)cem8  a 
statement  of  the  facts  which  they  contain  ; 
and  when  the  petition  states  that  the  pei^ 
sonal  property  of  the  estate,  which  will  be 
shown  by  the  inventory,  is  insufficient,  this 
averment,  though  informal  and  indirect,  is 
equivalent  to  saying  that  the  personal  es- 
tate mentioned  in  the  inventory  is  still  on 
hand,  and  therefore  undisposed  of.  The 
statement  is  of  a  fact  existing  at  the  time 
of  the  filing  of  the  petition — and  that 
fact  is,  that  the  property  of  the  estate  is 
shown  hj  the  inventory,  and  is  insufficient 
to  pay  the  debts,  etc. ;  an^  if  it  be  the 
property  of  the  estate,  it  has  not  been  dis- 
posed of.     76. 503. 

76.  In  cases  of  this  sort,  where  titles  to 
real  estate  will  be  injuriously  affected  by 
holding  probate  courts  to  great  strictness 
of  proceeding,  a  fair  and  liberal  construc- 
tion should  be  given  to  their  acts,  when- 
ever it  can  be  legally  done.     lb,  504. 

77.  Taking  the  petition  and  inventory 
together,  in  this  case,  the  description  of  the 
real  estat%is  not  so  defective  as  to  render 
the  sale  void  upon  its  face.  To  require  an 
accurate  or  exact  description  is  too  strict  a 
rule.    lb, 

78.  Where  upon  petition  by  the  admin- 
istrator to  sell  real  estate  of  ihe  deceased 
to  pay  debts,  the  usual  order  for  minor 
and  absent  heirs  to  s^ow  cause,  etc.,  was 
entered,  and  on  the  same  day  a  guardian 
ad  litem  was  appointed  for  such  heirs,  who 
on  the  same  day  appeared,  and  consented 
to  an  order  of  sale^  which  was  according- 
ly then  made :  held,  that  this  order  of  sale 
is  not  void  on  the  ground  that  the  order 
to  show  cause,  etc,  was  not  served  on  the 
minor  heirs,  and  that  the  guardian  was  ap- 
pointed and  the  order  to  show  cause  was 
made  on  the  same  day.     Jb, 

79.  The  statute  is  silent  as  to  the  time 
when  the  guardian  ad  litem  is  to  be  ap- 
pointed ;  and  the  order  of  sale  is  not  void 
because  a  copy  of  the  order  for  the  minor 
heirs  to  show  cause  was  not  served  on 
such  heirs  before  said  appointment.    lb, 

80.  After  the  guardian  ad  litem  in  this 
case  had  appeared  and  consented  to  an 
order  of  sale,  the  court  had  jurisdiction 
over  the  subject  and  the  parties.  At 
what  time,  after  this,  the  court  should  act 
on  the  petition,  was  within  its  discretion. 
lb. 
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81.  Query,  'whether  the  various  drcum- 
Btances  of  this  case,  the  irregularities,  the 
price.for  which  the  property  was  sold,  its 
real  value,  its  consideration,  the  effect  of 
these  things  upon  the  sale,  entitle  the 
infant  heirs  to  come  inter  a  court  of  equity 
to  set  aside  the  sale.     Ih, 

82.  The  point  decided  here  is,  that  the 
ohjections  made  to  the  sale  are  not  suffi- 
cient to  render  it  void  upon  the  face  of  the 
proceedings.     Ih, 


m.  On  Foreclosure. 

83.  Where  a  power  of  sale  is  contained 
in  a  mortgage,  and  under  a  sale  by  virtue 
of  such'  power  the  mortgagor  becomes  the 
purchaser,  the  equity  of  redemption  still 
attaches  to  the  property  in  fa^r  of  the 
mortgagor,  and  he  may  redeem.  Benham 
V.  Rowe,  2  Cal.  407. 

84.«  Where  a  sale  was  irregularly  made 
under  a  power  contained  in  a  mortgage, 
and  the  bill  filed  by  the  mortgagor  did  not 
ask  to  have  it  set  aside,  the  sale  must 
stand.     Ili  408. 

85.  But  where  such  sale  was  not  made 
in  cash,  but  for  currency  of  less  value,  the 
mortgagor  is  clearly  chargeable  with  the 
highest  market  value  of  the  lot  sold,  to  be 
credited  to  the  account  of  the  mortgagor. 
Ih. 

86.  The  sale  of  the  equity  of  redemp- 
tion of  mortgaged  premises,  and  the  as- 
signment of  the  rents  thereof  until  fore- 
closure and  sale  to  a  creditor,  cannot 
operate  as  a  fraud  upon  the  mortgagee, 
whose  rights  are  secured  and  may  be  en- 
forced by  foreclosure.  Dewey  v.  LcUson, 
6  Cal.  616. 

87.  A  mortgagor,  afler  the  sale  of  the 
mortgaged  premises  under  a  decree  in  a 
suit  to  foreclosure  the  mortgage,  has  the 
right  to  the  use  and  possession  of  the  mort- 
gaged premises  until  the  execution  of  the 
sheriff's  deed,  but  he  possesses  no  right  to 
despoil  the  property  in  its  fixtures.  The 
deed  of  the  sheriff  takes  effect  by  relation 
at  the  date  of  the  mortgage,  and  passes 
fi^xtures  subsequently  annexed  by  the 
mortgagor.  Sands  y,  Pfeiffer^  10  Cal.  265. 

88.  Under  a  decree  of  foreclosure  and 
sale,  H.  had  come  into  possession  of  the 
mortgaged  premises.  Subsequently,  on 
appeal  to  the  supreme  court,  the  decree 


was  reversed,  with  direction  that  the  sale 
under  it  be  set  aside,  that  defendants  in 
the  suit  be  restored  to  the  property  sold, 
and  that  the  court  below  should  proceed 
to  dispose  of  the  case  in  pui*suance  of  the 
principles  of  the  opinion.  The  court  be- 
low, on  filing  the  remittitur,  entered  a  de- 
cree setting  aside  said  sale,  restoring 
defendants  to  possession,  directing  plaintiff 
to  deliver  up  possession ;  awarding  a  writ 
of  restitution,  in  case  of  refusal,  vacating 
the  credit  given  on  the  decree  of  foreclos- 
ure— the  plaintiff  having  bought  in  the 
property — ^and  ordering  an  account  of  the 
rents  and  profits  and  the  premises  while 
in  the  bands  of  H.,  with  an  injunction 
pending  the  account:  held,  that  the  order 
of  the  court  below  for  an  account  of  the 
rents  and  profits  was  right ;  that  the  gen- 
eral direction  by  this  court  to  the  court 
below,  to  proceed  in  pursuance  of  the  prin- 
ciples of  the  opinion  of  this  court,  was 
mere  formality,  neither  giving  authority, 
nor  limiting  the  powers  of  the  coprt  below ; 
that  without  such  direction  that  court 
could  only  act  in  subordination  to  the  prin- 
ciples declared  by  this  court;  that  the 
question  of  rents  and  j)rofits  4)eing  left 
open  by  this  court,  inmcated  that  it  was  to 
be  passed  upon  by  the  court  below ;  that 
there  is  no  distinction  as  to  the  right  to 
have  the  corpus  of  the  property  restored 
on  reversal  of  the  decree  under  which  it 
was  sold,  and  the  restoring  of  the  rents 
and  profits  received  from  its  use  ;  and  that 
the  restitution  of  both  is  essential  to  mak- 
ing the  party  whole.  Raun  v.  Reynolds^ 
15  Cal.  468.     . 

89.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a 
shenff 's  sale  on  a  foreclosure  of  a  mort- 
gage, and  the  judgment  on  which  such  sale 
was  made  is  afterwards  reversed  by  the 
supreme  court,  and  restitution  of  the  prop- 
erty is  ordered,  the  court  below  may,  on 
motion,  order  such  party  in  possession  to 
account  before  a  referee  for  the  rents  and 
profits  received  by  him — ^that  is,  for  the 
sales  of  water,  etc.  The  right  to  such 
rents  and  profits  being  clear,  the  court  will 
not,  on  a  mere  question  of  remedy,  com- 
pel a  direct  suit  for  them.     lb,  469. 

90.  The  party  so  in  possession,  under 
sheriff's  sale,  is  in  no  better  position  than 
if  it  be  entered  directly  under  the  mort- 
gage to  enforce  which  the  sale  was  made ; 
and  having  received  the  proceeds  of  the 
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property  by  waj  of  sales  of  water,  and 
appropriated  ihe  same  to  hts  own  use,  be 
cannot  bold  the  property  bound  by  the 
morlgn<^  and  at  the  same  lime  refuse  to 
give  the  mortgagor  the  benefit  of  Ihe 
amount  so  received.  In  equity  he  is  not 
a  purchaser,  but  a  mortgagor ;  and  though 


IV.  Of  a  Vessel. 

92.  A  sale  of  a  vessel  of  the  Tvniled 
Stales  at  sea,  to  a  foreigner,  forfeits  her 
national  charaelei^  unless  Ihe  new  owner 
pursues  all  the  requisites  of  the  law  to  oh- 
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the  purchase  money.  People  v.  Ifai/Sy  5 
Cal.  68. 

100.  The  right  of  a  party  to  have  his 
title  to  land  protected  from  a  sale  M'hich 
may  create  a  cloud  upon  it,  upheld.  Guy 
▼.  Hermance^  5  Cal.  75. 

101.  If  the  sheriff,  before  a  sale  of  real 
estate  under  execution,  neglects  to  give 
the  proper  notice,  the  statute  gives  an  ad- 
equate remedy  against  an  officer ;  but  it  is 
not  sufficient  to  set  aside  or  avoid  a  sale. 
Smith  V.  Randall,  6  Cal.  50. 

•  102.  A  mandamus  will  not  lie  to  compel 
a  sheriff  to  make  a  deed  of  land  to  a  pur- 
chaser at  execution  sale,  who  refuses  to 
pay  the  purcluise  money  on  the  ground  that 
he  is  entitled  to  it  as  oldest  judgment  and 
execution  creditor,  especially  where  there 
is  a  contest  as  to  th#  priority  of  his  lien. 

Williams  v.  Smith,  6  Cal.  91. 

103.  It  is  error  to  decree  that  the  sheriff 
should  execute  a  deed  to  the  purchaser  on 
the  foreclosure  sale,  the  land  sold  being 
subject  to  tcdemption.     Harlan  v.  Smith, 

6  Cal.  174. 

104.  A  party  who  purchases  stock  of  an 
incorporation  sold  under  execution,  know- 
ing they  were  under  hypothecation,  is 
chargeable  with  notice  of  the  fact,  and 
takes  subject  to  the  claim  of  the  pledge. 

Weston  v.  Bear  Bitter  and  Auburn  W.  and 
M.  Co.,  6  Cal.  429. 

105.  Great  inadequacy  of  consideration 
paid  for  land  is  sufficient  to  put  the  pur- 
chaser upon  notice  of  a  fraud  by  his  vend- 
or in  the  purchase  thereof  on  execution  at 
a  constable's  sale.  Argenti  v.  City  of  San 
Francisco,  6  Cal.  679 ;  Hart  v.  Burnett, 
15  Cal.  608. 

106.  A  purchaser  at  sheriff's  sale  can 
maintain  an  action  for  rent  against  the 
tenant  in  possession  under  •the  judgment 
debtor  before  the  expiration  of  six  months 
allowed  for  redemption,  as  often  as  the 
rent  becomes  due,  under  the  terms  of  the 
lease  existing  when  he  purchased.  Rey- 
noldz  y.  Laihrof,  7  Cal.  46. 

107.  The  regularity  of  a  s^riff's  sale 
cannot  be  impeached  by  a  8trafl|cr,  or  in  a 
collateral  proceeding.     Kelsey  v.  Dunlap, 

7  Cal.  162. 

108.  Tenants  in  common,  or  partners, 
have  a  right  to  acquire  their  cotenant's  or 
copartner's  interest  by  purchase  under  an 
execution  sale,  there  being  nothing  in  their 
relations  to  forbid  it.  Gunter  v.  Laffan, 
7  Cal.  593. 


.  109.  Where  a  party  purchased  real  es- 
tate at  an  execution  ^ale  upon  the  faith  of 
the  representations  of  a  judgment  creditor 
that  his  judgment  was  the  first  on  the 
property,  when  in  fact  there  were  prior 
incumbrances  on  it  of  more  than  its  value : 
held,  that  the  purchaser  should  be  relieved 
and  the  judgment  creditor  should  be  es- 
topped from  claiming  an  advantage-  re- 
sulting from  his  own  misrepresentations. 
Webster  v.  Haworth,  8  Cal.  25. 

110.  After  the  adoption  of  the  common 
law  in  1850,  the  municipal  and  common 
lands  of  pasturage  were  liable  to  execu- 
tion sale.  Welch  v.  Sullivan,  8  Cal.  197; 
contra  Bart  v.  Burnett,  15  Cal.  616.  See 
HoJladay  v.  Frisbie.  15  Cal.  634 ;  Wheeler 
V.  MiUer,  16  Cal.  125. 

111.  A  sale  under  a  void  judgment 
passes  no  title.  If  the  judgment  is  merely 
voidable,  the  sale  is  good.*  Gray  v.  Hawes, 
8  Cal.  568.      • 

112.  In  an  action  against  a  purchaser  at 
sheriff's  sale  for  not  paying  the  amount  of 
his  bid,  it  cannot  be  set  up  as  a  defense 
that  no  sufficient  notice  of  the  sale  was 
given.     Harvey  V.  Fisk,  9  Cal.  94. 

113.  The  title  to  real  estate  sold  under 
execution  does  not  pass  until  the  execu- 
tion and  delivery  of  the  sheriff's  deed. 
Anthony  v.  Wessel,  9  Cal.  104. 

1 1 4.  A  purchaser  at  a  sheriff's  sale  may 
have  a  lien  upon  the  property  prior  to  that 
of  the  redemptioner.  Knight  v.  Fair,  9 
Cal.  1 18. 

115.  The  interest  of  a  miner. in  his 
mining  claim  is  property,  ^nd  may  be 
taken  and  sold  under  execution.  McKeon 
V.  Bisbee,  9  Cal.  142. 

116.  Where  parties  claim  under  a  deed 
executed  by  the  sheriff  upon  a  sale  on  ex- 
ecution, they  are  chargeable  with  notice  of 
defects  in  the  judgment  upon  which  the 
execution  issued.  Wells  v.  Stout,  9  Cal. 
497. 

117.  An  execution  issued  under  a  judg- 
ment of  the  district  court  rendered  in 
1850,  before  the  judgment  was  signed  by 
the  district  judge,  is  void,  and  a  sale  under 
such  execution  passes  no  title  to  the  pur- 
chaser,    lb. 

118.  A  sheriff  may  be  enjoined  from 
selling  real  property  belonging  to  the  wife 
under  an  execution  against  the  husband. 
Alverson  v.  Jones,  10  Cal.  12. 

119.  A  complaint  against  a  sheriff  and 
his  sureties  for  selling  under  execution  the 


homeatcad  of  pl^ntifig,  which  Beta  out  that 
the  Bheriff  waa  in  possession  of  a  certain 
execution  against  plaintiff  J.  Kendall,  and 
under  color  of  said  execution  wrongfully 
and  illegatly  entered  upon-and  eold  certain 
property,  Ihe  homestead  of  the  plaintiffs, 
and  averring  in  the  sum  of  two  thousand 
dollars,  the  value  of  the  property,  is  in- 
Bufficient,  as  the  same  does  not  state  facts 
Bulficient  to  constitute  a  cause  of  actioa. 
KmdaU  V.  Clark,  10  Cal.  18. 

120.  No  damage  ctm  result  from  such  a 
Mle.  If  the  property  sold  was  a  homc- 
Bf^iul.  Ilic.  Nhp.nff's  deed  eonveved  nothino'. 


127.  la  such  case  the  decree  should  not 
order  a  private  sale  of  the  firm  properly. 
The  selling  of  cattle,  sheep,  etc,  at  private 
f^ale  is  dangerous  as  a  precedent,  and 
liable  to  great  ahuse  in  practice.     lb. 

128.  The  registration  act  only  protects 
purchasers'  creditors  as  Buch,  are  not  in- 
cluded within  its  provisions.  But  a  judg- 
ment creditor  purchasing  at  his  own  sale 
without  notice  is  a  bona  fide  parchaser  with- 
in the  act     Hunter  v.  Watton,  12  Cal.  877. 

129.  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  eold  witk- 
oiiC  heinir  in  IhA  nnsKeivtinn   nf  the   nfii(«r 
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144.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 
ment debtor  "  not  exempt  from  execution," 
which  nfeans  upon  property  not  subject  to 
forced  sale.  The  homestead  is  not  subject 
to  such  sale,  either  on  execution  or  any 
other  final  process  of  the  court.  AcMey  v. 
Chamberlain,  16  Cal.  182. 

See  Execution. 


VI.  Caveat  Emptor. 

145.  Caveat  emptor  applies  in  sales  of 
real  estate,  where  there  is  no  fraud,  war- 
ranty, &<u  Salmon  v.  Hoffman^  2  Cal. 
141. 

146.  Ordinarily,  the  maxim  of  caveat 
emptor  applies  to  judicial  sales,  but  it  has 
many  limitations  and  exceptions.  Webster 
V.  Baworthy  8  Cal.  26 ;  BaUeck  v.  Guy,  9 
Cal.  197. 

147.  A  bill  of  sale  for  a  mining  claim, 
not  under  seal  and  without  warranty, 
wlrich  only  purports  to  convey  to  the  vendee 
the  right,  title  and  interest  of  the  vendor, 
will  not  pass  the  title,  although  the  vendor 
is  in  possession  at  the  time,  if  such  posses- 
sion is  without  title.  The  doctrine  of  caveat 
emptor  applies  to  all  such  cases.  Clark 
v.McElvy,  11  Cal.  160. 

148.  The  doctrine  of  caveat  emptor  ap- 
plies only  to  sales  made  upon  valid  judg- 
ments ;  and  is  usually  invoked  with  refer- 
ence to  sales  upon  execution  issued  against 
the  general  property  of  a  judgment  debtor. 
In  these  latter  cases,  a  defect  of  title  is  no 
ground  for  interference  with  the  sale,  or 
a  refusal  to  pay  the  price  bid.  The  pur- 
chaser takes  upon  himself  all  the  risks  as 
to  title,  and  bids  with  full  knowledge  that  in 
any  gvent  he  only  acquires  sucli  interest 
as  the  debtor  possessed  at  the  date  of  the 
levy,  or  the  lien  of  the  judgment ;  and  that 
he  may  possibly  acquire  nothing.  Boggs 
V.  BargravCy  16  Cal.  564. 

149.  A  somewhat  different  rule  prevails 
in  cases  where  particular  property  is  the 
subject  of  sale,  by  a  specific  adjudication ; 
as  where  the  interest  of  A.  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  valid- 
ity of  a  decree  of  this  character,  the  pres- 
ence of  A.  18  essential ;  and  when  present, 


the  decree  binds  him  and  is  effectual,  by 
the  sale  it  orders,  to  transfer  his  estate.  A 
valid  decree  in  a  mortgage  case  operates 
upon  such  interest  as  the  mortgagor  pos- 
sessed in  the  property  at  the  execution  of 
the  mortgage.  That  interest  may  not  con- 
stitute a  valid  title ;  it  may  not,  in  fact,  be 
of  any  value ;  and  the  purchaser  takes  that 
risk.  To  that  extent  die  doctrine  of  caveat 
emptor  applies  even  in  those  cases,  and  in 
all  cases  of  adjudication  upon  specific  in- 
terests, but  no  fuilher.  The  Interest  spee- 
ially  subject  to  sale,^hatever  it  ioaj  be 
worth,  a  purchaser  may  be  entitled  to  re- 
ceive ;  it  is  for  that  interest  he  makes  bii 
bid  and  paje  his  money.     IL 
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I.  In  general. 
II.  Land  in  San  Franciaco. 


I.   In  oenekal. 

1.  There  was  no  officer  in  San  Fn 
Cisco  who,  according  to  the  Mexican  law, 
was  authorized  to  record  mortgages,  and 
u  nless  there  was,  a  mortgagee  wa^  not  bound 
by  the  rule  of  notice  to  subsequent  encom- 
brancers.  Wbodwarth  v.  Guzman^  1  CaL 
205. 

2.  Alcaldes  in  San  Francisco  were  em- 
powered to  perform  the  functions  of  judges 
of  first  instance,  in  those  districts  where 
there  were  no  such  judges.  Mena  v.  Xe- 
roy,  1  Cal.  220. 

3.  The  common  council  of  the  dty  cf 
San  Francisco  has  no  authority  under  the 
charter  of  the  city,  of  1850,  to  impose  a 
penalty  of  one  per  cent,  per  day  for  the 
nonpayment  of  an  assessment.  Weher  v. 
dig  of  San  Francisco,  1  Cal.  456. 

4.  The  recorder  of  the  city  of  San  Fran- 
cisco has  the  right  to  award  tbe  nanishnieDC 
for  the  crime  of  assault  and  natteiy  a^ 
fixed  by  the  statute  on  crimes  and  pontab- 
ments.    People  v.  AA  Xing,  4  Cal.  307. 

5.  The  thirty-second  section  of  the  chw- 
ter  of  1855,  of  the  city  of  San  Frandseo^ 
was  designed  as  a  dieck  upon  the  dty  gor- 


enimeDt  under  that  cbartcr,  leaving  the 
previous  indebteduess  to  eland  aa  a  matter 
the  legislature  could  not  interfere  vith. 
Sautf  V.  McKi&ben,  6  Cal.  143. 

6.  The  limilaiioa  fixed  hy  that  ftection 
upon  the  amount  of  indebtedness  tliat 
could  be  lawfully  incurred  by  the  city,  re- 
fers only  to  indebtedneae  under  the  charter, 
not  computing  the  previous  debt,  funded 
or  unfunded.     Ih. 

7.  Where  the  city  ordinance  authorizes 
the  making  of  a  contract  by  certain  com- 
mittees on  behalf  of  the  city,  "subject  to 
confirmation  by  the  common  council  for 
said  city,"  a  confirmation  by  joint  resolu- 
tion, and  not  by  ordinance,  is  sullicient. 
San  Francitco  Got  Co.  v.  Citi/  of  San 
Francitco,  6  Cal.  191. 

8.  The  rejection  of  the  plaintiff's  claim 
against  the  city  by  the  board  of  examiners 
only  denies  him  the  privilege  of  funding 
it,  but  does  not  impur  the  obligation  of 
the  contract  or  plaintiff's  right  to  prose- 
cute it.     lb.  192. 

9.  There  is  no  constitutional  inhibition 
against  incorporating  a  portion  of  the  in- 
habiianls  of  a  county  as  a  city,  or  creating  a 
county  out  of  (lie  territory  of  a  city.  Peo- 
ple  V.  Bill,  7  Cal.  103 ;  People  v.  mjUint, 
10  Cal.  2l;Pei^lev.Seaay,  14  Cal.  572. 

10.  The  act  consolidating  the  city  and 
county  of  San  Francisco  is  not  unconstitu- 
tional. People  V.  mU,  7  CaL  104 ;  People 
V.  MaSim,  10  Cal.  21 ;  People  v.  Ikattif, 
14  Cal.  572. 

1 1.  The  consolidation  act  of  the  city 
and  county  of  San  Francifco  gives  the 
officers  named  in  the  fourteenth  section 
two  days  after  ibe  meeting  of  the  board  of 
supervisors  in  which  to  tile  new  bonds. 
The  meeting  taking  place  on  the  ninth  of 
July,  the  officers  had  the  whole  of  the  tenth 
and  eleventh  of  July  to  execute  and  present 
their  bonds.  Doane  v.  Scannell,  7  Cal. 
395  ;  People  v.  ScanneU,  7  Cal.  438. 

12.  The  act  of  18ol,  creating  the  board 
of  iiind  commissioners  of  San  Francisco, 
was  a  law  authorizing  a  contract  between 
the  city  and  her  creditors,  who  surrender- 
ed the  old  indebtedness  and  took  a  new 
security  bearing  a  different  rate  of  interest 
This  transaction  was  in  the  nature  of  a 
new  contract,  and  the  law  authorizing  it 
entered  into  and  became  part  thereof,  and 
cannot  be  altered  or  amended  so  as  to  im- 


13.  The  provbion  of  the  consolidation 
act  of  1656,  requiring  that  the  einking 
fund  created  by  the  act  of  1851  should  be 
first  exhausted  by  the  redemption  of  cer- 
tificates of  stock  before  the  treasurer 
should  make  payment  annually  of  the  sum 
of  filly  thousand  dollars,  set  apart  by  the 
first  act  for  the  payment  of  interest  and  for 
the  einking  fund,  are  unconstitutional.    lb. 

14.  The  recorder  of  the  city  of  San 
Francisco  is  authorized  by  law  to  take 
acknowledgments  of  mortgages  and  con- 
veyances.    Hopkint  V.  Delany,  8  Cal.  87. 

15.  An  account  audited  against  the  city 
of  San  Francisco,  but  not  paid  at  the  time 
the  consolidation  act  went  into  effect,  need 
not  again  be  audited  to  entitle  it  to  pay- 
ment.    Knox  V.  Woodt,  8  Cal.  546. 

IC.  The  salaries  of  teachers,  under  the 
consolidation  act,  should  be  paid  in  the 
same  manner  as  other  claims  against  the 
treasury.    lb. 

17.  An  act  of  the  legislature  authoriz- 
ing and  directing  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco 
to  audit  and  allow  the  claim  of  a  judgment 
creditor  is  not  unconstitutional,  as  being  ju- 
dicial in  its  character.  People  y.Supervifort 
of  San  Francisco  County,  11  CaL  211. 

18.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  have  no 
control  over  (he  treasurer  in  the  payment 
of  the  interest  and  principal  of  the  sinking 
fund  of  that  city.  The  allowance  or  dis- 
allowance, auditing  or  refusing  to  audit  of 
the  board,  are  alike  immaterial.  People  v. 
Superviiort  of  San  Francitco  County,  12 
Cal.  301. 

19.  The   act  of  1858,  amendatory  of    . 
the  act  of  May  let,  1851,  authorizing  the 

"  funding  of  the  floating  debt  of  the  city 
of  San  Francisco  and  to  provide  for  the 
payment  of  the  same,  is  constitutional." 
The  amendment,  that  the  commissioners 
may  purchase  stock  at  five  per  cent 
above  par,  does  not  affect  uijuriously  the 
creditors  under  the  act  of  1851.  Thorn- 
ton V.  Hooper,  14  CaL  11. 

20.  An  indictment  in  the  court  of  ses- 
sions, in  San  Francisco,  may  be  entitled 
either  as  of  the  county  of  San  Francisco 
or  as  of  the  city  and  county  of  San  Fran- 
cisco. People  V.  Mullim,  10  Ca).  21; 
People  V.  Beatty,  14  Ca!..571. 

21.  The  nlace  of  oilol  in  the  port  rf 
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22.  The  fire  department  of  San  Fran- 
cisco is  not  a  mere  voluntary  association, 
but  is  a  branch  of  the  municipal  govern- 
ment of  that  city.  People  v.  Board  of 
Delegates  of  the  San  Francisco  Fire  De- 
partment j  14  Cal.  497. 

23.  An  assistant  prosecuting  district  at- 
torney appointed  by  the  board  of  supervis- 
ors of  the  city  and  county  of  San  Fran- 
cisco, under  the  act  of  April  23d,  1858, 
(238)  is  not  limited  in  his  official  action 
to  any  particular  class  of  cases.  The  true 
construction  of  the  statute  is,  that  he  shall 
be  prosecuting  attorney  in  the  police  court 
and  shall  assist  the  district  attorney  in  the 
discharge  of  his  various  duties.  People  v. 
Magallones,  15  CaJ.  428. 

24.  One  of  these  duties  is  the  prosecu- 
tion of  charges  before  the  grand  jury,  and 
if  the  assistant  may  perfonn  the  duty,  he 
must  be  deemed  to  be  clothed  with  the 
powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  district  at- 
torney, his  acts  possess  the  same  validity 
and  must  be  regarded  in  the  same  light  as 
if  done  by  that  officer  in  person,    lb.  429. 

25.  It  is  no  objection  to  an  indictment 
found  in  said  court  of  sessions,  that  such 
assistant  prosecuting  district  attorney  was 
present  during  the  session  of  the  grand 
jury  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration.     lb, 

26.  The  charter  of  the  city  of  San 
Francisco  of  1851  gave  the  city  power  to 
open  streets  and  alleys  and  to  alter  and 
improve  the  same,  and  this  power  includes 
authority  to  enter  into  contracts  for  that 
purpose,  binding  upon  the  city.  And  this, 
notwithstanding  section  two,  article  five  of 
that  charter,  providing  that  the  adjacent 
property  shall  bear  two-thirds  of  the  ex- 
pense of  every  improvement.  This  section 
simply  made  the  property  holders  liable 
to  the  city  for  the  two-thirds,  and  the 
remedy  of  the  city  was  by  assessments  on 
the  property,  and  such  assessments,  when 
collected,  go  into  the  city  treasury  to  be 
used  as  the  city  sees  fit  Argenti  v.  (Xty 
of  San  Francisco,  16  Cal.  263. 

27.  The  provision  in  section  five,  article 
three  of  the  charter  of  1851,  as  to  not 
creating  liabilities  beyond  $50,000,  over 
and  above  the  annual  revenue  of  the  city, 
etc.,  is  directory,  and  not  a  limitation  upon 
the  power  of  the  city  to  contract  debts. 
lb.  264. 

28.  The  legal  effect  of  this  provision  k 


entirely  different  from  the  clause  in  the 
eighth  article  of  our  constitution,  prohibit- 
ing the  legislature  from  creating  debts 
against  the  State.     Jb, 

29.  Plaintiff,  by  virtue  of  contracts 
entered  into  with  an  officer  of  the  city  of 
San  Francisco,  which  contracts  were  ex- 
ecuted by  such  offi<;er  in  his  offidal  capa- 
city, made  valuable  and  permanent  im- 
provements to  the  city,  for  the  exdosive 
benefit  of  it  and  its  inhabitants ;  gnch  im- 
provements were  made  under  the  imme- 
diate supervision  of  an  officer  of  the  dtj, 
and  when  completed,  were  approved  of 
and  received  by  him  on  behalf  of  the  dty ; 
plaintiff,  in  making  the  improvements, 
relied  on  the  validity  of  the  contracts  and 
the  obligation  of  the  city  to  pay,  as  therein 
provided  ;  the  city  authorities  were  iiilly 
informed  of  these  iacts,  took  no  steps  to 
repudiate  the  contracts,  or  to  inform  plaint- 
iff as  to  her  disposition  to  pay :  held,  that 
plaintiff  can  recover  on  the  contracts, 
although  there  is  no  evidence  that  the 
officer  signing  them  was  expressly  author- 
ized ;  that  the  silence  of  the  city  authori- 
ties, under  the  circumstances,  was  equiva- 
lent to  a  direct  sanction  of  the  acts  of  such 
ofiicer,  and  estops  the  city  from  denying 
his  authority ;  that  the  city  having  acqui- 
esced in  the  contracts  from  the  commeiioe- 
ment  to  the  completion  of  the  improve- 
ments, never  questioning  the  vaUdity  of 
the  contracts  until  she  had  received  all 
the  benefit  to  be  had  from  their  perfor- 
mance, it  would  be  a  fraud  on  plaintiff  to 
permit  her  now  to  repudiate  them.  lb. 
274. 

30.  The  mayor  and  Controller  of  said 
city  having  drawn  warrants  on  the  treas- 
rer  thereof,  payable  out  of  the  street  as- 
sessment fund,  in  favor  of  plaintiff,  for  the 
improvements  so  made  under  said  con- 
tracts :  held,  that  plaintiff  cannot  recover 
on  the  warrants ;  that  being  payaUe  oat 
of  a  particular  fund,  they  are  neither  bills 
of  exchange  nor  promissory  notes,  and 
that  the  treasurer  must  pay  from  that  fond 
and  no  other.     lb. 

31.  Nor  can  plaintiff  recover  on  some 
of  the  warrants  so  drawn,  for  the  further 
reason,  that  they  do  not  specify  the  ap- 
propriations under  which  they  were  issoed, 
nor  the  date  of  the  ordinances  making  the 
same,  as  is  required  by  the  eighth  sectioii 
of  the  third  article  of  the  city  charter ;  and 
they  would  not  constitute  any  authority  to 
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the  treasurer  to  pay  them,  even  if  there 
were  funds  \n  the  treasury  specially  ap- 
propriated for  their  payment     Ih,  275. 

32.  The  common  council  of  the  city  of 
San  Francisco  passed  an  ordinance  author- 
izing the  street  commissioner  to  advertise 
for  proposals  to  grade,  plank  and  sewer  a 
portion   of  Mission  street,  in  said   city, 
"  the  samfe  to  be  paid  for  by  the  property 
holders  adjacent    *    *     the  proposals  to 
be  opened  and  awarded  by  the  street  com- 
missioners, with  the  committees  on  streets 
from  both  boards   of   aldermen."     This 
ordinance  was  published  for  ten  days  suc- 
cessively in  a  daily  newspaper  of  the  city, 
and  the  advertisement  required  was  made 
in  like  manner  for  the  same  period.    Pro- 
posals, based  upon  certain  specifications, 
were  received  under  the  ordinance,  and 
opened  by  the  committee  of  the  two  boards 
and  the    commissioner,    and    the    work 
awarded  to  B.     Subsequently,  an  instru- 
ment was  executed  by  B.,  as  contractor, 
and  by  the  street  commissioner,  purport- 
ing to  act  in  the  name  of  the  city,  setting 
forth  the  acceptance  by  the  city  of  B.'s 
proposal,  and  an  agreement  by  her  to  pay 
him  for  the  work  at  certain  designated 
rates,  and  an  agreement  on  his  part  to  do 
the  work  to  the  satisfaction  of  the  city  and 
the  street  commissioners.     B.  began  the 
work,  and  afterwards  transferred  hia  con- 
tract and  his  interest  therein  to  plaintiff*, 
who  completed  the  work  in  the  best  man- 
ner, and  to  the  satisfaction  of  the  street 
commissioner  and  the  city.     The  work 
was  measured  as  it  progressed    by  the 
city's  engineer,  who  duly  certified  to  the 
accounts  for  t&e   same,   which  accounts 
were  duly  audited,  and  upon  them  war- 
rants were  drawn  by  the  controller,  by 
authority   of  the  city,  and  delivered  to 
plaintiff.     The  warrants  were   presented 
to  the  treasurer,  and  payment  demanded 
and  refused,   on  the   ground  that  there 
were  no  funds  in  the  treasury  applicable 
to  them.    Previous  to  the  demand,  assess- 
ments had  been  duly  levied  by  the  city 
upon   the   property  adjacent  to  the   im- 
provements, to*  meet  their  expenses,  and 
these  assessments  had  been  collected  by 
the  collector  of  street  assessments,  and  by 
him  paid  into  the  city  treasury.     Plaintiff 
sues  the  city,  as  liable  either  on  the  ex- 
press contract,  or  upon  the*warrants,  or 
upon   implied  contracts,  for  the  services 
rendered  and  materials  furnished,  or  for 


money  received  by  defendant  to  his  use : 
held,  that,  as  under  the  charter,  the  city 
had  authority  to  order  the  improvements 
in  question,  the  acceptance  of  the  propo* 
sals  of  B.  by  the  street  commissioner  and 
the  committee  of  the  two  boards  converted 
what  were  previously  mere  propositions 
on  the  part  of  the  city  into  contracts,  per- 
fect in  all  their  parts,  binding  idike  upon 
the  city  and  the  contractor.     Ih,  277. . 

33.  Held,  further,  that  the  city  is  prim- 
arily liable ;  that  she,  and  not  the  contract- 
or, must  look  to  the  property  holders 
adjacent  to  the  improvements,  for  the 
necessary  expenses;  that  the  property 
holders  are  not  parties  to  the  contracts ; 
that  the  city  must  levy  and  collect  the 
assessments;  that  the  contractor  has  no 
claim  upon  the  property  or  the  property 
holders,  but  must  look  alone  to  the  city ; 
that  the  clause  in  the  ordinance  as  to  how 
the  improvements  shall  be  paid  for  is  only 
a  designation  of  the  sources  upon  which 
the  city  relies  for  payment     Ih.  282. 

34.  In  this  case,  the  city  having  dis- 
charged the  assessments  by  receiving  in 
payment  thereof  outstanding  warrants,  she 
is  primarily  liable  to  plaintiff  as  for  moneys 
received  to  his  use,  even  on  the  theory 
that  she  acted  simply  as  the  agent  of  the 
plaintiff  in  collecting  the  assessments.  Ih, 
283. 

35.  The  city  would  not  be  liable  inde- 
pendent of  the  contract  made  by  her  ac- 
ceptance of  the  proposals  of  the  contractor. 
A  municipal  corporation  can  only  act  in 
the  cases  and  in  the  mode  prescribed  by 
its  charter,  and  for  street  improvements  of 
a  local  nature,  express  contracts,  author- 
ized by  ordinance,  are  necessary  to  create 
a  liability.  The  doctrine  of  liability  as 
upon  implied  contracts,  has  no  application 
to  cases  of  this  character.     Tb. 

36.  The  doctrine  applies  to  cases  where 
money  or  other  property  of  a  party  is  re- 
ceived under  such  circumstances  that  the 
general  law,  independent  of  express  con- 
tract, imposes  upon  the  city  the  obligation 
to  do  justice  with  respect  to  the  same.  Ih. 

37.  If  the  city  obtain  the  money  of 
another  by  mistake,  or  without  authority 
of  law,  it  is  her  duty  to  refund  it,  not  from 
any  contract  entered  into  by  her  upon  the 
subject,  but  from  the  general  obligation  to 
do  justice  which  binds  all  persons,  whether 
natural  or  artificial.  If  the  city  obtain 
other  property  which  does  not  belong  to 


904 


SAN  FRANCISCO. 


In  general. — Lands  in  San  Franciaoo. 


her,  it  is  her  duty  to  restore  it,  or  if  used 
by  her,  to  render  an  equivalent  to  the 
true  owner,  from  the  like  general  obliga- 
tion.    Ih. 

38.  In  these  cases,  the  city  does  not 
make  any  promise,  but  the  law  implies 
one,  and  it  is  no  answer  to  a  claim  resting 
upon  such  implied  contract,  to  say  no  ordi- 
nance has  been  passed,  or  that  the  liability- 
of  the  city  is  void  when  it  exceeds  the 
limitation  of  $50,000  prescribed  by  the 
charter.     Ih, 

39.  To  fix  the  liability  of  the  city  in 
respect  to  money  or  other  property,  the 
money  must  have  gone  into  her  treasury 
or  been  appropriated  by  her,  and  the  prop- 
erty must  have  been  used  by  her,  or  be 
under  her  control.    Ih, 

40.  In  case  of  services  rendered,  the 
acceptance  of  the  services  must  be  evi- 
denced by  ordinance  to  that  effect.  Their 
acceptance  by  the  city,  and  the  conse- 
quent obligation  to  pay  them,  cannot  be 
asserted  in  any  other  way.  If*  not  origin- 
ally authorized,  no  liability  can  attach 
upon  any  ground  of  implied  contract.    Ih, 

41.  The  improvements  in  this  case — 
being  to  particular  streets — were  local  in 
their  character,  and  though  to  some  ex- 
tent of  general  benefit,  yet  were  chiefly 
for  the  benefit  and  advantage  of  the  inune- 
diate  neighborhood.  The  advantages  re- 
sulting from  them  do  not  constitute  that 
kind  of  general  advantage  to  the  dty, 
from  the  existence  of  which  any  liability 
to  pay  for  the  same  can  be  inferred.  The 
general  doctrine  that  when  one  takes  a 
benefit  which  is  the  result  of  another's 
labor  he  is  bound  to  pay  for  the  same, 
does  not  apply  to  cases  of  this  kind.  The 
benefit  is  immediate  to  the  adjacent  pro- 
perty holders,  and  only  indirectly  to  the 
city  at  large.     Ih, 

42.  As  a  general  rule,  a  city  is  only 
liable  upon  express  contracts  authorized 
by  ordinance.  The  exceptions  relate  to 
liabilities  from  the  use  of  money,  or  other 
property,  which  does  not  belong  to  her, 
and  to  liabilities  springing  from  neglect  of 
duties  imposed  by  her  charter,  from  which 
parties  are  enjoined.     Ih,  284. 

43.  Even  these  exceptions  are  limited 
in  many  instances,  as  where  the  property 
or  money  is  received  in  disregard  of  posi- 
tive prohibitions  in  her  charter — ^as  for 
instance,  upon  the  issuance  of  bills  of 
credit.    Ih. 


44.  The  warrants  in  this  case,  drawn 
by  the  controller  and  countersigned  by 
the  mayor  of  San  Francisco  upon  the 
tieasurer,  to  pay  for  certain  street  im- 
provements, will  not  support  an  action. 
They  cannot  be  treated  as  bilb  of  ex- 
change or  promissory  notes,  for  thej  are 
drawn  upon  a  particular  fund,  and  their 
payment  is  made  to  depend  Upon  the 
sufiiciency  of  that  fund,  while  bills  and 
notes  must  be  payable  absolutely.  Martin 
V.  Oity  of  San  Franeisco^  16  Cal.  286. 

45.  These  warrants  are  ineffectual  for 
any  purpose,  except,  perhaps,  as  evidence 
in  an  action  founded  upon  the  considera- 
tion for  which  they  were  given.     Ih, 

46.  These  warrants,  with  few  excep- 
tions, do  not  comply  in  their  form  with 
the  requirements  of  the  city  charter,  and 
would  not  constitute  any  authority  to  the 
treasurer  to  pay  them,  even  if  funds  were 
in  the  treasury  especially  appropriated  for 
their  payment,  because  they  do  not  specify 
the  appropriations  under  which  they  were 
issued,  and  the  date  of  the  ordinances 
making  the  same.     Ih,  287. 

47.  The  act  of  April  21st,  1860,  rela- 
tive to  pilots  in  the  port  of  San  Frandsco» 
did  not  legislate  out  of  office  pilots  licensed 
under  acts  repealed  by  the  act  of  April 
21st,  whose  terms  of  office  had  not  expired 
when  this  act  went  into  operation.  Peo- 
ple V.  Abbott,  16  Cal.  365. 

48.  In  quo  warranto  ixx  an  allied 
usurpation  of  the  office  of  pilot  for  the 
port  of  San  Francisco,  the  complaint 
avers  that  defendants  hold,  use,  exercise, 
usurp  and  enjoy  the  office  without  a 
license,  and  also  contains  'allegations  as  to 
the  right  of  relator  to  the  office :  held,  that 
these  allegations  as  to  the  right  of  re- 
lator cannot  be  reached  by  general  de- 
murrer, the  complaint  being  good  as 
against  the  defendants ;  that  they  are  not 
interested  in  the  question  as  to  the  ri^t 
of  relator,  but  only  in  the  determination 
of  their  own  right  to  the  office.     Ih, 


II.  Lands  in  San  Fbancisco. 

49.  If  San  Francisco  wcu  a  puebh  un- 
der the  Mexican  ffpvemmentt  thai  tpos  a 
fact  which  shotUd  he  established  hy  proof 
and  of  which  courts  cannot  and  ought  nol 
to  take  judicial  notice,  and  the  land  in  eon- 
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&over8y  should  he  shown  k>  he  within  the 
ptiehlo  Umxts,  Woodworth  v.  Ftdton,  1  Cal. 
307  ;  overruled  in  Payne  v.  Treadwell,  16 
Cal.  232. 

50.  Lands  lying  within  the  corporate 
limits  of  San  Francisco,  and  which  had 
not  heen  granted  hy  the  Mexican  govern" 
fnent  or  its  officers  previous  to  the  conquest 
of  the  country  hy  the  American  forces,  con- 
Istituie  a  part  of  ike  puUic  domain  of  the 
United  States,  and  cannot  he  granted  away 
except  under  the   authority  of  Congress, 

Woodworth  v.  FuUon,  1  CaL  307  ;  over- 
raled  in    Coh(u  v.  Jiaisin,  3  Cal.  450; 

Welch  V.  Sullivan,  8  CaL  199;  Hart  y. 
Burnett,  15  Cal.  616. 

51.  Mexican  justices  of  the  peace  had 
authority  before  the  war  to  make  grants 
of  land  in   San   Francisco.     Reynolds  v. 

West,  1  Cal.  327. 

52.  What  is  termed  the  ^  swinging  of 
lots,"  a  measure  adopted  in  pursuance  of 
a  resolution  of  a  public  meeting  in  San 
Francisco,  cannot  change  the  location  of 
premises  actually  granted,  or  impair  the 
right  of  a  grantee  therein.  The  taking  of 
a  part  of  a  lot  from  an  individual  for  the 
purpose  of  a  public  street,  though  it  may, 
perhaps,  give  him  claim  on  the  public  for 
compensation,  does  not  confer  upon  him 
the  right  to  encroach  to  the  same  extent 
on  the  land  of  his  neighbor.     Ih, 

53.  Whether  driving  piles  in  a  street 
extended  into  the  bay  of  the  city  of  San 
Francisco  is  an  obstruction  to  the  free  use 
of  the  street  by  the  public,  is  a  question 
of  fact  for  the  jury  to  pass  upon.  City  of 
San  Francisco  v.  Clark,  1  Cal.  386. 

54.  The  city  of  San  Francisco  could 
not  take  property  in  the  possession  of  an- 
other for  the  purpose  of  a  public  slip  with- 
out paying  an  adequate  compensation, 
where  the  title  is  not  in  the  city.  Gunter 
V.  Geary,  1  Cal.  465. 

55.  The  act  of  the  city  in  creating  a 
Binking  fund  commission,  and  the  deed 
executed  to  them  of  all  the  property  to 
the  city,  is  void  from  want  of  power  in 
the  city,  and  because  said  deed  is  within 
the  statute  of  frauds.  Smith  v.  Morse,  2 
Cal.  557. 

56.  In  a  plan  of  the  city,  the  survey 
into  blocks,  lots  and  streets  extended  into 
the  tide  waters  in  front  of  the  city,  the 
object  of  which  was  to  reach  a  sufficient 
depth  of  water  on  the  land  line  for  the 
convenience  of   shipping.      Eldridge  v. 


Cowell,  4  Cal.  87  ;  Wood  v.  City  of  San 
Francisco,  4  Cal.  193;  Minor  v.  City  of 
San  Francisco,  9  CaL  45. 

57.  It  was  necessarily  anticipated  that 
the  water  lots  would  be  filled  up  to  a  level 
suitable  for  building  or  land  carriage. 
Eldridge  v.  Cowett,  4  Cal.  87. 

58.  Without  express  authority,  neither 
the  mayor  nor  the  commissioners  of  the 
funded  debt  of  San  Francisco,  nor  any 
or  either  of  them,  by  virtue  of  their  office 
or  otherwise,  are  authorized  to  redeem 
under  the  code  lands  of  the  city  sold  under 
execution  against  her,  nor  can  the  city  at- 
torney ratify  their  act  of  redemption  by 
plea  after  suit  brought.     People  v.  Hays, 

4  CaL  146. 

59.  The  act  of  March  26th,  1851, 
which  requires  the  city  of  San  Francisco 
to  deposit  in  the  office  of  the  secretary  of 
state  a  map  of  the  water  lot  property, 
granted  to  the  city  by  the  same  act,  does 
not  make  such  map  conclusive  evidence  of 
the  extent  of  said  property,  as  the  bound- 
aries are  completely  specified  in  the  act, 
and  the  question  of  what  was  the  water 
line  of  the  city  at  the  date  of  the  act  is 
one  of  fact.     Cook  v.  Bonnet,  4  Cal.  398. 

60.  Where  a  party  sues  for  a  lot  in  the 
former  pueblo  of  San  Francisco,  and  de- 
raigns  his  title  from  the  city,  he  is  prima 
facie  entitled  to  recover.  Seale  v.  Mitchell, 

5  CaL  402. 

61.  A  sale  of  land  in  the  city  of  San 
Francisco  by  a  portion  of  the  board  of 
commissioners  of  the  funded  debt  does  not 
pass  a  legal  title  upon  which  ejectment 
can  be  maintained.  Leonard  v.  Darling- 
ton, 6  CaL  123. 

62.  The  charter  of  San  Francisco  pro- 
vides that  no  ordinance  or  resolution  shall 
be  passed  except  by  a  majority  of  all  the 
members  elected.  The  number  of  mem- 
bers elected  being  eight:  held,  that  an 
ordinance  passed  by  a  vote  of  four  in  the 
affirmative  to  three  in  the  negative  for  the 
sale  of  city  lands  was  not  passed  by  a 
majority  of  all  the  members  elected,  and 
was  therefore  void.  City  of  San  Fran- 
cisco  V.  Hazen,  5  CaL  171. 

63.  Where  an  ordinance  for  the  sale  of 
the  dty  property  was  passed  without  the 
majority  required  hy  the  charter,  and  before 
the  sale  another  ordinance  was  legaUy 
passed,  appropriating  a  portion  of  the 
proceeds  to  arise  from  the  sale :  held,  that 
the    second    ordinance    was  a  suffi>cient 
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recognition  of  the  first  to  render  the  sale 
valid  and  binding  on  M.parties.  Holland 
V.  Oity  of  San  Francisco,  7  Cal.  375 ; 
overruled  in  McOracken  v.  City  of  San 
Francisco,  16  Cal.  622. 

64.  The  charter  of  the  city  of  San 
Francisco  provides  that  when  the  common 
council  think  proper  to  open  or  improve  a 
street,  etc.,  notice  shall  he  given,  and  if  no 
protest  he  made  as  provided,  then  the 
council  shall  proceed  with  the  improve- 
ment :  held,  that  when  an  ordinance  had 
passed  to  give  the  required  notice,  which 
was  given  and  no  protest  made,  the  full 
discretionary  power  of  the  council  had 
been  exercised,  and  it  became  binding  as  a 
contract  between  the  city  and  the  property 
holders  to  make  the  improvement,  the 
remaining  acts  on  the  part  of  the  city 
being  mere  ministerial  duties  on  the  part 
of  its  officers.  Lucas  v.  City  of  San 
Francisco,  7  Cal.  478. 

65.  The  act  of  the  twenty-seventh  of 
March,  1851,  granted  to  the  city  of  San 
Francisco  certain  beach  and  water  lot 
property  in  San  Francisco  for  ninety-nine 
years.  The  sale  to  defendant  of  a  portion 
thereof  by  the  State  board  of  land  com- 
missioners, under  the  act  of  May  18th, 
1853,  granted  nothing  but  the  State's  re- 
versionary interest.  Chapin  v.  Bourne, 
8  Cal.  296. 

66.  The  Leavenworth  alcalde  grants 
could  not.  pass  title  or  affect  the  beach  and 
water  lot  property  in  San  Francisco,  ex- 
cept so  far  as  conceded  by  the  act  of 
March  26th,  1851,  and  upon  a  compliance 
with  the  requisitions  thereof,     lb, 

67.  Alcalde  grants  of  beach  and  water 
lots  in  San  Francisco,  not  recorded  on  or 
before  the  third  of  April,  1850,  in  some 
book  of  record  in  the  possession  and  under 
the  control  of  the  recorder  of  San  Fran- 
cisco, are  void.     lb. 

68.  The  confirmation  of  the  title  of  the 
city  of  San  Francisco,  by  the  board  of 
United  States  land  commissioners,  and  the 
dismissal  of  the  appeal  by  the  attorney 
general,  have  settled  that  no  title  to  lands 
within  the  limits  of  that  city  can  hereafter 
be  acquired  irom  the  United  States. 
Norton  V.  IfyaU,  8  Cal.  540. 

69.  The  regulations  of  forbidding  grants 
to  be  made  within  two  hundred  varas  of 
the  water  line  of  the  bay,  had  reference 
only  to  a  portion  of  the  present  city  front 
lb. 


70.  Where  the  owner  of  a  lot  neglects 
for  three  days  after  notice  from  the  super- 
intendent of  public  streets  of  said  city,  to 
repair  the  street  in  front  of  his  lot,  the 
superintendent  has  the  right  to  make  a 
contract  for  that  purpose ;  and  an  actioii 
will  lie  in  the  name  of  the  party  perform- 
ing the  work  against  the  owner  of  the  lot 
adjacent  for  the  amount.     Hart  v.  Cktven, 

12  Cal.  477. 

71.  The  legislature  had  the  right  to 
provide,  in  the  act  known  as  the  consoli- 
dation act  for  the  government  of  the  city 
and  county  of  San  Francisco,  that  the 
owners  of  lots  in  said  city  should  keep 
the  streets  in  front  of  their  lots  in  repair. 
lb. 

72.  The  act  of  March,  1851,  commonly 
called  the  San  Franciscor  water  lot  act, 
should  be  construed  favorably  to  the  city, 
and  includes  all  land  within  the  boundaries 
fixed  by  the  survey  referred  to  in  the  act, 
and  there  is  nothing  in  the  act  of  May,  1851, 
which  indicates  any  intention  on  the  part 
of  the  legislature  to  exclude  the  public 
slips  from  the  act  of  March,  1851.  .^^man 
V.  Bead,  13  Cal.  451. 

73.  The  ayuntamiento  of  San  Francis- 
co, in  1850,  by  an  order,  authorized  its 
alcalde  to  grant  to  plaintiff  <^  a  quantity  of 
land  in  conformity  with  the  survey  of  the 
town  as  near  as  possible  to  the  location  of* 
certain  other  lots  which  the  plaintiff  was 
to  surrender  to  the  town.  The  alcalde 
accordingly  conveyed  by  deed  to  plaintiff 
a  lot  which  had  been  previously  granted 
by  the  town  to  one  Gerke :  held,  that  an 
action  for  the  breach  of  covenants  of  war- 
ranty in  this  deed  will  not  lie  against  the 
city.     Findla  v,   Oity  of  San  Franeiteo^ 

13  Cal.  535. 

74.  The  board  of  commissioners  of  the 
old  sinking  fund  of  1850,  created  by  an 
ordinance  of  the  city  of  San  Frandsco^ 
had  no  power  to  sell  the  real  estate  of  the 
city,  the  ordinance  being  void.  But  this 
decision  has  no  application  to  the  board 
of  commissioners  of  the  funded  debt,  or- 
ganized after  the  dissolution  of  the  first 
board  of  the  sinking  fund  commissi<Ni- 
ers.  Heydenfeldt  v.  ffitchcocky  15  CaL 
514. 

75.  San  Francisco  was  at  the  date  of 
the  conquest  and  cession  of  California,  and 
long  prior  to  that  time,  a  pueblo,  entitled 
to  and  possessing  all  the  rights  which  Uie 
law  conferred  upon  such  municipal  orgaa- 


izations.     Hart  v.  £umm,  15  Cal.  616; 
Papte  T.  TVeadweU,  16  Cal.  22i>. 

76.  Such  pueblo  had  a  cerC&in  right  or 
title  to  the  landa  within  its  general  limitai 
and  the  portiona  of  auch  lands  wluch  had 
not  been  set  ^pait,  or  dedicated  to  common 
use,  or  to  special  purposeg,could  be  granted 
in  lots  by  its  municipal  officers  to  private 
persons  in  full  ownership.  Hart  v.  Bur- 
nett, 15  Cal.  616. 

77.  The  authority  to  grant  such  lands 
waa  vested  in  the  ayuntamiento,  and  in 
the  alcaldes  or  other  officers  who  at  the 
time  represented  it,  or  had  succeeded  to 
its  "powers  and  obligations."     lb. 

76.  The  official  acts  of  such  officers  in 
the  course  of  their  ordiuary  and  accua- 
tomed  duties,  and  within  the  general  scope 
of  their  powers,  as  here  defined  and  ex- 
plained, will  be  presumed  to  have  been 
done  by  lawful  authority.    lb. 

79.  These  municipal  landa  to  which  the 
dty  of  San  Francisco  succeeded,  were 
held  in  trust  for  the  public  use  of  that  city, 
and  were  not,  either  under  the  old  govern- 
ment or  new,  the  subject  of  seizure  and 
sale  under  execution.     Jb. 

80.  This  property  and  these  trusts  were 
public  and  municipal  in  their  nature,  and 
were  within  the  control  and  supervision  of 
the  State  sovereignty,  and  the  federal 
goveroment  had  no  such  control  or  super- 
vision,    lb. 

81.  The  act  of  the  Slat«  legislature  of 
March,  1858,  confirming  the  ao-called  Van 
Zfess  ordinance,  waa  a  legal  and  proper 
exercise  of  this  sovereign  power;  and 
this  act  gave  full  effect  to  the  provisions  of 
that  ordinance,  and  vests  in  the  possessors 
therein  described,  as  against  said  city  and 
State,  a  title  to  the  lands  in  said  ordinance 
mentioned,     lb. 

82.  Tl;e  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not 
le^Uy  disposed  of  as  hereinbefore  ex- 
plained ;  and  her  title  is  wholly  unaffected 
oy  sheriff's  sales  under  execution  against 
her,  so  far  as  those  sales  touch  or  affect 
the  aforesmd  pueblo  lands,     lb. 

83.  A  defendant  in  ejectment,  holding 
auch  lands  merely  by  possession,  may  set 
up  the  invalidity  of  such  sales,  or  the 
plaintiff's  title  derived  therefrom,  to  defeat 
the  plaintiff's  action,     lb. 

84.  It  is  not  clear  that  the  order  of  the 
tward  of  supervisors  of  the  city  and 
county  of  San  Francisco,  repeahng  the 


Van  Ness  ordinance,  before  the  passage  i^ 
the  act  of  1858  confirming  it,  destroyed 
the  power  of  the  legislature  to  give  due 
effect  to  the  proviaioDa  of  that  ordinance. 
lb. 

Assumbg  that  this  repealing  order 
waa  effectual  to  defeat  the  rights  claimed 
to  have  vested  under  the  ordinance,  then 
the  property  claimed  would  belong  to  the 
city,  and  plaintiff  here  could  not  recover. 

The  proviso  in  the  act  of  March 
26th,  1851,  granting  certain  beach  and 
water  lot  property  in  San  Francisco  to  the 
city,  that  the  city  shall  pay  into  the  State 
treasury,  within  twenty  days  after  their 
ipt,  twenty>five  per  cent  of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  con- 
dition, either  precedent  or  subsequent,  an- 
nexed to  the  grant  HoUaday  v.  Frisbie, 
15  Cal  634;  WheeUrv.  Miller,  16  Cal. 
125. 

87.  Nor  does  the  proviso  create  a  trust 
in  the  city  in  favor  of  the  Stale,  so  far  as 
the  property  itself  is  concerned;  that.isto 

,  the  estate  granted  is  not,  by  force  of 
proviso,  held  in  trust  partly  for  the 
benefit  of  the  State.  The  intereat  of  the 
city  in  the  property  is  a  legal  estate  for 
ninety-nine  years.  When  the  property  is 
once  sold  or  disposed  of  by  the  city,  it  la 
not  charged  with  the  payment  of  the  per 
cenlage  in  the  bauds  of  the  grantee  or 
purchaser.  This  is  a  duty  devolving  on 
the  dty,  with  which  the  grantee  or  pur- 
chaser iuu  no  concern.     lb. 

88.  If  Ihere'be  any  trust  created  by 
the  proviso,  it  ia  <n)ly  a  trust  in  the  one- 
fourth  of  the  proceeds  which  the  city  may 
receive,  amounting  only  to  a  covenant  on 
the  part  of  the  city,  which  in  no  wise 
qualifies  the  grant  or  affects  the  legal  estate 
of  the  city  in  the  premises,     lb. 

89.  The  beach  and  water  lot  property 
mentioned  in  the  act  is  not  devoted  by  the 
grant  of  the  Slate  to  any  specific  public 
purposes,  or  made  subject  to  the  perfonn- 
ance  of  any  trusts  by  the  city.  The  in- 
terest of  the  dty  is  absolute,  qualified  by 
no  conditions  and  aubject  to  no  specific 
uses.  It  is  a  leviable  interest,  subject  to 
sale  under  execution,     lb.  635. 

90.  The  proviso  to  the  act  operates  only 
as  a  covenant  on  the  port  of  the  city,  that 
if  she  make  any  sale  or  other  disposilioa 
of  the  property,  and  realize  from  such  sale 
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or  other  disposition  any  moneys,  twenty- 
five  per  cent,  of  the  same  shall  he  paid 
into  the  State  treasury.  On  the  other 
hand,  if  the  property  be  disposed  of  with- 
out the  receipt  of  any  moneys  by  the  city, 
no  obligation  arises  in  favor  of  the  State. 
Ih. 

91.  Smith  V.  Morse,  2  Cal.  524,  decid- 
ing that  the  city's  interest  in  this  beach 
and  water  lot  property  can  be  sold  on  ex- 
ecution against  the  city,  not  to  be  disturbed ; 
but  any  rights  w^hich  *'  the  commissioners 
of  the  funded  debt  of  the  city  of  San 
Francisco,**  under  the  act  of  May  1st,  1851, 
may  possess  in  this  property,  are  not 
passed  on.     Ih,  636. 

92.  Whatever  interest  the  city  of  San 
Francisco,  as  defined  by  the  charter  of 
1851,  had  in  her  beach  and  water  lot 
property,  on  the  first  day  of  January,  1855, 
was  transferred  to  and  vested  in  the  par- 
ties who  were  in  the  actual  possession 
thereof  on  that  day — provided  their  pos- 
session was  continued  up  to  June  20th, 
1855,  or  if  interrupted  by  an-  intruder  or 
trespasser,  had  been  or  might  be  recovered 
by  legal  process — by  virtue  of  the  Van 
Ness  ordinance  and  the  act  of  March  11th, 
1858,  ratifying  and  confirming  the  same ; 
and  such  parties  can  defeat  the  claim  of 
plaintiff*,  who  holds  under  a  conveyance  by 
the  president  and  two  members  of  the 
board  of  land  commissioners,  created  by 
act  of  May  18th,  1853,  providing  for  the 
sale  of  the  State's  interest  in  the  property 
within  the  water  line  front,  as  defined  by 
the  act  of  March  26th,  1851.    Ih.  637. 

93.  The  interest  of  plaintiflT  derived 
from  a  conveyance  of  the  commissioners 
under  the  act  of  May  18th,  1853,  is  only 
to  the  reversion  after  the  ninety-nine 
years  designated  in  the  act  of  March  26th, 
1851.     Ih. 

94.  A  purchaser  of  beach  and  water  lot 
property  at  sheriff's  sale,  in  August,  1851, 
on  execution  issued  upon  a  judgment  re- 
covered in  January,  1851,  against  the  city 
of  San  Francisco,  acquired  a  title  if  the 
judgment  became  a  lien  upon  the  property 
sold  previous  to  the  act  of  May  1st,  1851, 
and  the  conveyance  from  the  commission- 
ers of  the  sinking  fund  to  the  commission- 
ers of  the  funded  debt.  Wheeler  v.  Miller, 
16  Cal.  125. 

95.  In  this  case,  as  the  record  does  not 
show  that  the  judgment  ever  became  such 
Men,  the  decision  giving  title  to  the  pur- 


chaser must  be  taken  without  reference  to 
any  rights  which  the  commissioners  of  the 
funded  debt  may  possess.  They  are  not 
parties,  and  as  to  their  rights  no  opinion  is 
here  expressed.     Ih. 

96.  A  grant  by  an  alcalde  of  a  town  lot 
in  San  Francisco,  after  the  conquest  and 
cession  of  California,  down  to  the  incor- 
poration of  the  city  in  April,  1850,  will  be 
presumed,  until  the  contrary  be  shown,  to 
be  within  the  authority  of  such  alcalde, 
and  the  lot  granted  will  be  presumed  to 
be  within  the  limits  of  the  pueblo.  Payne 
V.  TreadweU,  16  Cal.  226. 

97.  The  powers  and  authority  whidi 
had  been  conferred  by  law  upon  munici- 
pal officers  of  the  pueblo  to  grant  pueblo 
lands  were  not  suspended,  ipso  facto,  by 
the  war  with  Mexico  or  by  the  conquest, 
and  the  &ct  that  such  officers  during  the 
military  occupation,  and  after  the  complete 
conquest  and  cession,  were  Americans,  or 
held  their  office  under  American  authori- 
ty, did  not  change  the  powers  and  obliga- 
tions which  by  the  existing  laws  of  the 
country  belonged  to  such  municipal  officer. 
And  the  same  presumptions  attach  to  their 
grants  of  lots  whether  made  before  ob 
after  the  conquest  and  cession.     Ih. 

98.  The  question  of  the  boundary  lines 
of  the  pueblo  should  not  be  left  to  the  jury 
to  be  determined  by  parol  proof.  Ih.  228. 

99.  The  eenter  of  the  old  presidio  square 
is  the  initial  point  for  a  survey  of  the  four 
square  leagues  to  which  the  pueblo  is  en- 
titled, and  the  survey  is  to  be  made,  ac- 
cording to  the  ordinanzas  de  tierras  y 
aguas,  in  all  directions,  t.  e.,  north,  south, 
east  and  west,  so  as  to  include  in  all  the 
four  square  leagues — ^making  up  ftir  de- 
ficiencies in  one  direction  (where  these 
exist  by  reason  of  water  being  reached, 
etc.)  by  including  the  quantity  thus  de- 
ficient in  another  line  or  lines.     Ih.  230. 

100.  According  to  these  rules  of  meas- 
urement the  fundo  legal  of  the  pueblo  of 
San  Francisco  is  bounded  upon  three  sides 
by  water ;  and  hence  the  fourth  line  must 
be  drawn  for  quantity  east  and  west, 
straight  across  the  peninsula,  from  the 
ocean  to  the  bay.  The  four  square  leagues, 
exclusive  of  the  military  reserve,  church 
buildings,  eto.— constitute  the  municipal 
lands  of  the  pueblo  of  San  Francisco.    /& 

101.  Where  the  land  granted  by  an  al- 
calde is  shown  to  be  within  the  limits  of 
the  four  square  leagues   thus  measuredy 
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the  presumption  attaches  that  it  was  pue- 
blo land,  grantable  as  such,  and  that  the 
alcalde  grant  passed  the  title  to  the  grantee. 
This  presumption  might  be  repelled  by 
proof  of  an  express  assi^ment  of  the  lands 
of  the  pueblo,  which  did  not  include  the 
land  granted  by  the  alcalde,  or  by  proof 
that  this  was  land  reserved  as  a  fort  site, 
etc,  or  proof  of  an  anterior  or  better  title 
to  the  land  by  grant  from  some  officer  or 
body  authorized  to  make  it     lb.  231. 

102.  A  plaintiff  suing  for  a  lot  in  San 
Francisco  may  rest  his  case,  prima  facie, 
upon  an  alcalde  grant  in  the  usual  form, 
and  no  further  proof  of  title  will  be  re- 
quired than  proof  that  the  land  granted  is 
situated  within  the  four  square  leagues, 
measured  from  the  center  of  the  presidio 
square  in  the  manner  directed  by  the  or- 
dinances,    lb. 

103.  San  Francisco  having  been  con- 
stituted by  a  public  political  act  of  the 
former  government  a  pueblo,  courts  will 
take  judicial  notice  of  its  existence,  pow- 
ers and  rights,  and  among  these  last,  its 
general  boundary  and  jurisdiction.     lb. 

104.  Where  land,  within  the  general 
limits  of  the  pueblo  of  San  Francisco,  and 
also  within  the  limits  of  the  old  <^  Mission," 
was  granted  to  an  individual  "by  the  gov- 
ernor and  departmental  assembly,  in  1839- 
'40,  before  the  "Mission"  had  been  en- 
tirely secularized,  it  would  seem  to  have 
been  at  the  date  of  the  grant  exempt  from 
the  exercise  of  pueblo  rights  over  it,  and 
it  must  be  presumed  to  be  grantable,  just 
as  any  other  land  previously  occupied  by 
the  mission  establishments,  but  not  ex- 
clusively dedicated  to  pious  uses.  Brown 
V.  City  of  San  Francisco,  16  Cal.  457. 

105.  The  charter  of  1851  of  the  city  of 
San  Francisco  vested  the  legislative  pow- 
er of  the  city  in  a  common  council,  con- 
sisting of  a  board  of  aldermen  and  a  board 
of  assistant  aldermen,  each  composed  of 
eight  members,  and  provided  that  no  ordi- 
nance or  resolution  should  be  passed  un- 
less by  a  majority  of  the  members  elected 
to  each  board.  On  the  5th  of  December, 
1853,  the  mayor  of  the  city  approved  of 
what  purported  to  be  an  ordinance  passed 
by  the  common  council,  providing  for  the 
sale  of  certain  slip  property  of  the  city. 
This  ordinance  is  designated  in  the  official 
book  of  the  city  ordinances  as  ordinance 
No.  481.  At  the  time  the  ordinance  was 
presented  to  the  board  of  aldermen,  there 


was  a  vacancy  in  the  board,  occasioned  by 
the  resignation  of  one  of  its  members,  so 
that  there  were  but  seven  members  in 
office.  Of  these  seven,  four  members 
voted  for  the  ordinance  and  three  hgainst 
it :  held,  that  the  ordinance  not  having  re- 
ceived a  majority  of  the  entire  board — 
of  the  constituted  member^ — was  never 
passed,  but  was  in  fact  rejected.  Jtfc- 
Oracken  v.  OiHf  of  San  Francisco,  16  Cal. 
616. 

106.  The  aHeged  ordinance  No.  481  au» 
thorized  and  required  the  mayor  and  joint 
committee  on  land  claims  of  the  city  to  sell 
the  property  specified  at  public  auction  to 
the  highest  bidder,  at  such  time  and  place 
as  they  might  think  advisable,  after  not  less 
than  ten  days'  advertisement.  The  sale 
was  advertised  for  December  26th,  1853. 
Within  one  hour  previous  to  the  sale  the 
common  council  passed  an  ordinance,  de- 
signated in  the  official  book  as  ordinance 
No.  493,  appropriating  certain  proceeds  of 
the  intended  sale :  held,  that  this  recogni- 
tion of  the  existence  of  ordinance  No.  481, 
and  the  appropriation  of  a  portion  of  the 
sale,  did  not  constitute  an  adoption  and  ap- 
proval of  what  had  been  previously  done 
or  might  be  subsequently  done  according 
to  the  terms  of  that  ordinance,  so  as  to  give 
validity  to  the  sale  which  took  place.   lb. 

107.  The  only  authority  the  common 
council  possessed  to  sell  city  property  was 
derived  from  the  thirl  eenth  section  of 
article  three  of  the  charter,  and  this  section 
provides  for  the  sale  of  property  in  one 
way  only,  to  wit :  by  the  passage  of  lawsy 
which  term  is  synonymous  with  ordinan- 
ces, when  applied  to  acts  of  municipal 
corporations.  This  mode  of  selling  the 
property,  having  been  pointed  out  by  the 
charter,  was  restrictive — ^no  other  mode 
could  be  followed.     lb.  619. 

108.  The  only  way  in  which  the  com- 
mon council  could  give  validity  to  a  sale 
was  by  passing  a  law  directing  it.  Ordi- 
nance No.  493  does  not  purport  to  pro- 
vide for  any  sale,  but  simply  assumes  that 
an  ordinance  ordering  a  sale  had  already 
passed ;  but  this  assumption  could  impart 
no  vitality  to  the  alleged  ordinance  No^ 
481.  The  common  council  could  pass  a 
law  or  ordinance  only  in  one  way,  and 
that  was  by  voting  for  it.    lb.  620. 

109.  The  land  directed  by  the  terms  of 
ordinance  No.  481  to  be  sold,  was  set 
apart  and  dedicated  as  a  public  dock  by 
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an  ordinance  passed  in  1852,  and  while 
this  dedicating  ordinance  remained  in 
force,  no  sale  could  be  legally  had.  In 
dedicating  the  land  to  public  use,  the 
common  council  exercised  powers  purely 
of  a  governmental  nature,  and  not  those 
of  a  mere  property  holder.  It  was  by 
legislation  that  the  dedication  was  made, 
and  only  by  legislation  could  the  public 
franchise  be  destroyed.     lb. 

110.  The  distinction  taken  between  the 
powers  of  a  municipal  corporation,  when 
acting  in  its  political  and  governmental 
character,  and  when  acting  with  reference 
to  its  private  property,  has  no  application 
to  the  question  involved  in  the  case  at  bar. 
Its  powers,  whether  regarded  as  political 
or  governmental,  or  those  of  a  mere  pri- 
vate corporation,  could  be  exercised  only 
in  conformity  with  the  provisions  of  the 
charter.  The  legislature  could  impose 
such  restrictions  as  it  thought  proper,  and 
it  saw  fit  to  require  the  formidities  of 
legislation  for  the  disposition  of  the  city 
property,  as  it  did  for  the  imposition  of 
taxes,  the  regulation  of  the  fire  depart- 
ment, and  matters  connected  with  the 
general  welfare  of  the  city.     Ih.  621. 

111.  Hollands,  Oiiy  of  San  FrancUcOy 
7  CaL  361 ;  distinguishable  from  this  case 
in  this :  that  there,  the  fact  that  the  pro- 
perty had  been  previously  dedicated  to 
public  use  as  a  public  dock  was  not  pre* 
sented ;  but  that  .case  is  not  law,  and  is 
overruled,  so  far  as  it  holds  that  ordinance 
No.  493  recognized  and  adopted  ordinance 
No.  481,  so  as  to  render  the  subsequent 
sale  valid  and  binding  upon  all  parties. 

112.  Admitting  that  ordinance  No.  493 
did  adopt  and  pass  No.  481,  it  did  so  only 
within  one  hour  previous  to  the  sale.  But 
this  ordinance  directs  the  sale  upon  ten 
days'  previous  advertisement*  The  au- 
thority to  sell  upon  ten  days'  notice  was 
not  therefore  pursued,  and  the  sale  with- 
out such  notice  was  void.     Ih,  622. 

113.  Ordinance  No.  505  of  the  city  of 
San  Francisco,  passed  January  10th, 
1854,  by  which  the  mayor  and  land  com- 
mittee were  authorized  to  pay  out  of 
moneys  in  their  hands,  arising  from  the 
Bale  ordered  by  ordinance  No.  481,  the 
salaries  of  the  members  and  officers  of  the 
police* for  the  months  of  November  and 
December  of  the  previous  year,  does  not 
ratify  ordinance  No.  481  because  appro- 


priating the  proceeds  of  ithe  sale.  It 
assumes  that  ordinandi  No.  481  was  valid, 
and  there  is  nothing  in  the  appropriation 
from  which  an  intention  to  ratify  can  b^ 
implied.  If  the  intention  to  ratify  under 
some  circumstances  could  be  thus  impliedt 
the  implication  would  be  of  no  avail  in 
the  present  case,  as  the  common  council 
were  at  the  time  laboring  under  the  mis- 
taken impression  that  ordinance  No.  481 
had  become  law.  Ratificati<Hi,  to  be  eflkct- 
ive,  must  be  made  with  full  knowledgie  of 
all  the  fiicta  relating  to  the  act  ratified.  To 
entitle  any  proceedings  of  the  comnun 
council  to  the  slightest  consideratioa  aa 
evidence  of  ratification,  it  must  be  shown 
that  those  proceedings  were  taken  with 
full  knowledge  that  the  ordinance  had 
never  passed,  and  that  the  sale  thereunder 
was  an  absolute  nullity.     lb,  625. 

114.  Inasmuch  as  by  article  six,  sectoi 
six,  of  the  charter  of  San  Fran<usco  of 
1851,  the  common  council  could  autkorixe 
a  sale  of  city  property  at  public  auction 
only,  ratification  of  a  previous  sale  is  im* 
possible.  The  object  of  the  ratification  is 
to  vest  in  ih^  previous  purchaser  the  title ; 
but  at  public  aucticm  there  would  be  no 
certainty  of  this,  for  at  the  auction  eveiy 
one  would  be  at  liberty  to  bid,  and  the 
property  would  fall  to  the  highest  bidder. 
Ih  626. 

115.  The  city  of  San  Frandsco  is  nol 
estopped  from  denying  the  sale  made 
under  ordinance  No.  481,  and  asserting 
title  to  the  property  sold.  The  matters 
relied  upon  by  way  of  estoppel,  with  the 
exception  of  ordinance  No.  493,  occurred 
after  the  sale^  and  could  not  have  infla- 
enced  the  plaintiff  in  his  purchase.  Ordi* 
nance  493,  directing  an  appropriation  of  a 
portion  of  the  anticipated  proceeds,  was 
passed  within  one  hour  of  the  sale,  and  it 
nowhere  appears  that  the  same  was  ever 
brought  to  the  notice  of  the  plaintiff.  Nor 
does  it  appear  that  there  was  any  fraud  or 
intention  to  deceive  on  the  part  of  the 
common  council.  They  acted,  in  passing 
ordinance  No.  493,  and  ui  the  subsequent 
use  of  the  proceeds,  upon  the  impressioa 
that  a  valid  ordinance  authorizing  the  sale 
had  been  passed.     Ih,  627. 

116.  The  doctrine  of  estoppel,  as  laid 
down  in  Biddle  Bagg*  v.  Merced  Mining 
Co,,  14  Cal.  280,  controls  the  question 
here.     lb, 

1 17.  Even  if  the  city  would  be  estopped 


from  denying  the  sale,  and  from  asserting 
title  to  the  property  sold,  it  does  not  fol- 
low that  the  plaintiff  would  be  estopped 
from  claiming  a  retara  of  the  money  he 
paid.  The  doctrine  of  estoppel  in  pais  is 
applied  to  prevent  a  wrong-doer  from  as- 
serting claims  against  hia  declarations  or 
oodduct,  not  to  prevent  an  innocent  party 
from  enforcing  hie  rights.  It  is  the  wrong- 
doer who  ia  estopped,  upon  the  principle 
that  be  shall  not  take  advantage  of  hie 
own  wrong.    lb. 

118.  The  sale  of  the  city's  property  in 
diis  case  being  without  authority  and  void, 
the  plaintiS*  is  not  required  to  surrender 
poeBeeeion  of  the  properly  before  be  can 
maintain  an  action  to  reeover  back  the 
purchase  moaey.     lb, 

1 19.  The  fifth  section  of  article  three  of 
the  charter  oS  1851  of  the  dty  of  San 
Francisco,  as  to  the  dty's  not  incnrriog 
debts  beyond  $50,000  under  certain  cir- 
cumstances, is  directory,  and  is  not  a  limit- 
ation of  the  power  of  the  common  cooncil 
as  to  the  amount  of  debts  and  liabilities  to 
be  incurred.    lb.  628. 

120.  The  section  of  the  charter  refers 
only  to  the  acts  or  contracts  of  the  city, 
and  not  to  liabilides  which  the  law  may 
cast  npon  ber.  It  was  intended  U>  restrain 
extravagant  expenditures  of  the  pubUc 
mcmeys,  not  to  justify  the  detention  of  the 
prt^rly  of  her  citizens  which  she  may 
bave  unlawfully  obtuned  ;  and  where,  as 
in  this  case,  plaintiff  claims  that  the  dty 
has  got  his  money  without  consideration- 
by  mistake— and  has  appn^riated  it  to 
municipal  purposes,  she  is  bound  to  re- 
mind ;  because  the  law — not  her  contract 
or  permission — renders  her  liable.  Her 
liability  in  this  respect  is  independent  of 
tbe  restnuning  clauses  of  the  charier  ;  it 
arises  from  the  obligation  to  do  justice — 
to  restore  what  belongs  to  others — which 
rests  upon  all  persons,  whether  natural  or 
artificial.     lb.  630. 

121.  The  restriction  contained  in  the 
fifth  section  of  the  charter  can,  in  any 
view,  only  apply  to  liabilities  dependent 
for  their  creation  upon  the  volition  of  the 
common  council,  and  hence  does  not ' 
elude  liabilities  arising  from  torts,  or  tt 
passes,  or  mistakes.     lb.  631. 

122.  The  sale  of  December  26th,  1853, 
nnder  ordinance  No.  461,  being  void,  no 
title  passed  to  the  purchasers  at  that  sale. 
The  title  to  the  property  still  exists  in  the 


city,  except  where  deeds  have  since  been 
taken  under  the  acU  of  1858  or  1860. 
The  property  remaining  can  at  any  time 
be  taken  possession  or  be  disposed  of  by 
the  city  in  the  same  manner  as  any  other 
property  belonging  to  her,  except  where 
her  right  to  assert  her  title  has  been 
barred  by  the  statute  of  limitations;  and 
that  statute  does  not  run  in  favor  of  parties 
who  affirm  that  the  title  never  passed  from 
the  city,  and  sue  for  the  recovery,  ot  the 
porchase  money.    lb.  6S2. 


SAN  JOSE. 


1 .  Under  the  charter  of  the  city  of  San 
Jos^,  an  ordinance  abolishing  the  salary 
of  the  ofRce  of  street  commissioner  and 
mbstituting  fees  thereof  instead,  is  legal 
and  binding  on  the  officer.  WiUan  v. 
City  of  San  Jote,  7  Cal.  27  6. 

2.  Our  constitution  provided  that  San 
Jos6  should  be  the  capital  of  the  State 
until  changed  by  law  and  a  tfro-third  vote 
of  the  legislature.  The  people,  at  an  elec* 
tion,  selected  Vallejo,  which  was  made 
the  capital  by  law,  after  which  a  majority 
of  the  legislature  may  remove  the  capital ; 
and  Sacramento  having  been  made  the 
capital  in  this  manner,  it  is  not  illegal  or 
unconstitutional.  People  v.  Bigler,  5  Cal. 
29. 


,  SCHEDULE. 


1.  The  schedules  in  insolvency  moat 
state  the  name  of  each  creditor  if  known,* 
and  if  unknown,  such  fact  must  be  stated. 
McMitter  v.  Strode,  7  Cal.  431. 

2,  Where  an  insolvent  was  liable  on  a 
note  made  hy  S.  to  him,  and  endorsed  by 
him  to  R.,  and  by  him  over  to  M^  and  de- 
scribes the  same  in  his  schedule,  "To  R. 
I  am  contingently  liable  ibr  one  thousand 
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dollars  and  interest,  as  endorser  for  one 
S.  upon  a  promissory  note,  made  and  ex- 
ecuted hy  said  S.  to  said  R. : "  held,  that 
the  description  was  insufficient  for  inaccu- 
racy, and  that  his  discharge  in  insolvency 
is  no  bar  to  a  recovery  on  the  note.     lb. 

3.  Where  an  insolvent  was  liable  on  a 
note,  and  describes  the  same  incorrectly 
in  his  schedule :  held,  that  the  description 
was  insufficient  for  accuracy,  and  that  his 
discharge  in  insolvency  is  no  bar  to  a  re- 
covery on  the  note.  McAllister  v.  Strode, 
7  Cal.  431 ;  Judson  v.  AtwiU,  9  CaL  478. 

4.  Where  there  is  a  misdescription  of  a 
note  and  a  want  of  specification  of  the 
name  of  the  real  owner,  or  of  any  aver- 
ment that  his  name  is  unknown,  in  the 
schedule  of  an  insolvent,  the  proceedings 
in  insolvency  are  no  bar  to  a  suit  on  the 
note,  even  if  the  insolvent  did  not  know 
that  the  plaintiff  was  the  real  creditor. 
Judson  V.  AtwiU,  9  CaL  478. 

5.  If  an  insolvent  does  not  know  the 
name  of  the  owner  of  notes  executed  by 
him,  he  must  state  this  circumstance  in  the 
schedule.  In  the  suit  on  the  notes,  the 
absence  of  such  statement  cannot  be  ob- 
viated by  proof  at  the  triaL    Ih, 

6.  A  defective  statement  in  the  sched- 
ule of  an  insolvent  of  certain  promissory 
notes  which  constitute  a  portion  of  his 
debts  and  liabilities,  does  not  invalidate 
the  entire  proceedings.  If  the  statute  as 
to  the  particularity  with  which  debts  and 
•liabilities  are  required  to  be  set  forth  by 
the  insolvent  is  not  substantially  coquplied 
with,  a  creditor  cannot  be  prejudiced  by 
the  decree  of  discharge  in  any  suit  which 
he  may  institute  to  enforce  his  claim. 
Slade  V.  HU  Creditors,  10  Cal.  485. 

7.  A  note  for  five  hundred  dollars  to 
the  order  of  Alfred  McCarty  is  insufficient- 
ly described  in  an  insolvent's  schedule, 
where  he  simply  states  "  Alfred  McCarty, 
borrowed  money,  April,  1855,  five  hun- 
dred dollars,"  and  a  discharge  in  such  case 
is  no  bar  to  a  suit  on  a  note.  Mc  Gariy  v. 
Christie,  13  Cal.  81. 

8.  The  want  of  a  schedule  of  the  prop- 
erty is  sometimes  regarded  as  a  circum- 
stance of  fraud  in  the  assignment,  but  the 
absence  of  a  schedule  has  never,  we  be- 
lieve, been  held  sufficient  of  itself  to  avoid 
a  conveyance  of  this  sort*  Forbes  v. 
ScanneU,  13  Cal.  288. 


SCHOOL  LAND  WARRANTS. 

1.  The  act  of  May  3d,  1852,  providing 
for  the  disposal  of  500,000  acres  of  land, 
granted  by  Congress  to  this  State,  is  not  in 
conflict  with  the  act  of  Congress  of  1841, 
providing  for  the  location  after  they  are 
surveyed.     Nims  v.  Palmer,  G^CaL  13. 

2.  The  State  has  the  most  perfect  right 
to  determine  what  shall  constitute  evi- 
dences of  title  as  between  her  own  dtixens 
to  all  lands  within  her  boundaries,  and 
Congress  has  no  power  to  interfere  there- 
in,    lb, 

3.  The  fact  of  the  appellants  haTing 
objected,  in  the  court  below,  to  the  intro- 
duction of  evidence  of  location  of  a  school 
land  warrant,  on  the  ground  that  it  was 
not  recorded  in  the  proper  office,  is  not 
sufficient  to  justify  the  appellate  coort  in 
presuming  that«uch  was  the  case,  when 
the  statement  on  appeal  contains  no  evi- 
dence of  the  fact.  Ntms  v.  JoknsoHj  7  CaL 
112. 

4.  The  act  of  May  3,  1852,  makes  no 
reservation  of  mineral  lands,  and  there  is 
no  prohibition  against  locating  school  land 
warrants  on  any  of  the  mineral  lands  in 
the  State.     lb.  113. 

5.  The  object  of  the  law  requiring  the 
record  of  entry  on  lands  under  school 
land  warrants,  'was  to  give  them  notice 
to  subsequent  locators  and  settlers,  and  a 
failure  to  record  it  in  the  proper  office  wiH 
not  make  the  location  and  entry  void  as  to 
a  subsequent  locator  with  actual  notice. 
WcUson  V.  Rcbey,  9  CaL  54. 


SEAL. 

1.  A  seal  is  sufficient  when  the  impres- 
sion is  made  upon  the  paper  only,  and  not 
upon  wax.  Connolly  v.  Goodwin,  5  CaL 
221. 

2.  An  impression  upon  paper  constitutes 
a  good  seal,  and  this  may  be  made  as  well 
by  a  pen  as  by  a  stamp;  therefore  a 
schkwl  with  the  word  seal  written  within 
it,  or  with  the  initials  [l.  s.J,  is  sufficient. 
Hctstings  v.  Vaughn,  5  Cal.  318. 

3.  The  Mexican  system  knew  nodung 


of  the  common  law  doctrine  of  seals.  A 
power  of  attorney  eiecoled  while  those 
laws  were  in  force  is  therefore  good  with- 
out S  seal.      Postal  \.  Stusette,  5  Cal.  470. 

4.  A  release  of  one  joint  debtor  is  a  re- 
lease of  the  othera,  but  it  must  be  a  tech- 
nical release  under  seal.  Armttrortg  v. 
Bayuiard,  6  Cal.  186. 

5.  There  is  no  particular  sanctity  abont 
a  nealed  instrument  which  will  estop  a 
party  from  alleging  fraud  in  the  execution 
or  in  the  obtaining  of  iL ;  on  the  contrary, 
fraud  id  a  legitimate  defense  at  nil  limes 
and  in  all  proceedings,  at  least  under  our 
system,     ffopkim  v.  Beard,  6  Cal.  GC5.« 

6.  A  bill  of  Bale  not  under  seal  is  in- 
sufficient to  convey  a  mining  claim.  Mc- 
Camm  v.  aConnell,  7  Cal.  153;  Qarh 
V.  McElrm/,  11  Cal.  169. 

7.  The  law  imports  a  consideration  to 
sealed  instrument  from  iis  seal.  At  con 
Dion  law  a  want  of  consideration  could  not 
be  pleaded  to  a  suit  on  a  sealed  insim- 
ment,  the  presumption  of  a  consideration 
being  absolute  and  conclusive.  The  stat- 
ute of  this  State  has  not  altered  the  pre- 
sumption of  A  consideration  which  still 
accompanies  the  instrument,  but  only  mod- 
ified the  rule  so  far  as  to  allow  it  to  be  re- 
butted in  the  answer.  McCarty  v.  Beach, 
10  Cal.  463. 

8.  The  objection  to  the  want  of  a  seal 
to  a  Mexican  conveyance  is  not  tenable. 
No  seal  was  requisite  under  the  civil  law. 
Stanley  v.  Green,  12  Cal.  166. 

9.  The  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments 
is  done  away  with  by  our  statute,  and  the 
consideration  of  a  scaled  bond  may  be  im- 
peached by  Ihe  obligor,  in  the  same  man- 
ner aa  a  promissory  note  by  the  maker. 
Comtlock  V.  Breed,  12  Cal.  288. 

10.  We  know  of  no  authority  which 
holds  that  a  conveyance  of  interest  in  land 
must  necessarily  be  under  seal,  and  if  it 
were  so  at  common  law,  it  does  not  follow 
that  it  is  so  required  by  our  statute.  In- 
goidth,  V.  Joan,  12  Cal.  577. 

11.  The  difference  between  instruments 
sealed  and  unsealed  is,  at  this  day, 
unmeaning  and  arbitrary  distinction  mode 
by  technical  law,unBU:)lainedbyreaBon.  T 
the   common   law,  the   equitable   title 
realty  may  be  conveyed  by  instrument  i 
under  seal,   if  otherwise  sufficient ;  and 
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this  equitable  title,  accompanied  by  pos- 
'  )n,  is  sufficient  under  our  iiystem  to 
the  right  of  possession.     Ortnum  v. 

Dixon,  13  Cal.  36. 

Under  our  system,  probably  an 
can  be  maintained  upon  any  title, 
r  equitable,  or  upon  an  instrument, 
or  unsealed,  which  entities  plaintiff 

to  the  possession  of  the  property  in  dis- 

pute  as  against  the  defendant.     lb. 

13.  In  instruments  not  under  seal,  «r 
not  required  to  be  executed  with  any  par- 
ticular formality,  it  is  not  important  in 
what  form  the  obligation  of  the  parly  ex- 
ecuting as  agent  or  principal  is  expressed, 
if  from  the  whole*  instrument  the  true 
character  of  it  can  be  gathered,     Haskell 

Cornish,  13  Cal.  47. 

14.  Where  no  words  appearin  the  body 
an  instrument  expressive  of  the  intent 

to  make  it  a  sealed  instrument,  it  will  not 
be  such  even  though  the  elionicters  [l.  s.] 
added  to  the  signature.  McDonald  v. 
Bear  River  and  Auburn  W.  and  M,  Co., 
13  Cal.  231. 

The  omission  in  the  record  of  a 
deed  to  make  a  copy  of  the  seal,  or  some 
mark  to  indicate  the  seal,  does  not  vitiate 
the  record.  It  is  sufficient  if  it  appear 
from  the  record  that  the  instrument  copied 
is  under  seal ;  as,  for  instance,  when  the 
deed  purports  to  be  under  seal  and  to  be 
signed,  sealed  and  delivered  in  the  pres- 
ence of  the  notary  before  whom  it  is  ae- 
knowledged.  Smith  v.  Doll,  13  Cal.  512. 
The  execution  of  an  appeal  bond, 
the  delivery  of  it  to  the  clerk,  filing  it 
among  the  papers  with  the  aflidavil,  and 
the  aciual  suspension  of  proceeijings,  is 
prima  facie  as  sufficient  proof  of  delivery 
if  delivery  is  essential,  as  if  the  instrument 
were  sealed.     Dore  v.  Covey,  13  Cal.  610, 

17.  It  is  no  objection  lo  a  bill  of  sale 
for  a  mining  claim  that  it  is  not  under  seal, 
whatever  may  be  the  effect  of  it  in  evi- 
dence. Jackion  v.  Feather  Biver  Water 
Co.,  14  Cal.  22. 

18.  A  certificate  of  acknowledgment  to 
a  deed,  with  the  private  seat  of  the  nota- 
ry, dated  September  23d,  1852,  is  good 
under  the  statute  then  in  force.  Start  v. 
Barrett,  15  Cal.  372. 

19.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office,  contained  in  the 
mai^n  of  Ihe  acknowledgment  taken  be- 
fore  a  notary,  and  in  the  place  where  his 
seal  is  usually  found,  the  words  "  no  seal " 
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thus :  [No  Seal] —  the  conclusion  of  the 
acknowledgment  bdng,  **  In  witness  where- 
of, I  have  herennto  set  my  hand  and  af- 
fixed my  official  seal,  the  day  and  year," 
etc  The  court  below  ruled  out  the  copy 
of  the  deed  as  evidence,  on  the  ground 
that  the  acknowledgment  did  not  have  the 
notary's  seal :  held,  that  the  court  erred ; 
that  the  words  "  no  seal,"  mstead  of  im- 
plying that  there  was  no  seal  affixed,  were 
a  mere  note  by  the  recorder  of  the  place 
of  the  notarial  seal,  which  he  probably  had 
no  means  of  copying.    Jones  v.  Martin^  16 

Cal.  166. 

20.  A  recorder,  in  certifying  to  copies  of 
deeds  from  his  office,  need  not  transcribe 
the  notarial  seal  to  the  acknowledgment — 
the  certificate  of  acknowledgment  in  this 
case  stating  that  the  notary  did  affix  his 
seal.     Ih, 

21.  If,  as  contended  in  this  case,  a  judg- 
ment by  default  is  void,  because  of  the  ab- 
sence of  the  seal  of  the  district  court  to 
the  summons  issued  in 'the  action  in  which 
the  judgment  was  entered,  or  because  of  a 
defect  in  the  certificate  of  the  sheriff  of 
the  service  of  summons  and  copy  of  com- 
plaint, or  because  of  irregularities  of  the 
clerk  in  entering  the  judgment,  the  district 
court  can  quash  the  execution  issued  on 
such  judgment^  and  injunction  to  restrain 
the  enforcement  thereof  does  not  lie.  La- 
gan V.  HiUegoM,  16  Cal.  202. 

22.  The  deed  to  plaintiff  of  the  land 
bought  being  signed  by  the  mayor  of  the 
city  and  sealed  with  the  corporate  seal — 
the  mayor  being  the  legal  custodian  of  the 
seal  and  it  being  affixed  by  his  authority — 
is  suffigient  to  entitle  the  deed  to  be  read 
in  evidence,  and  a  party  relying  upon  it 
need  not  go  behind  the  seal  for  the  purpose 
of  showing  authority  for  its  execution.  The 
seal  is  prima  facie  evidence  that  it  was  af- 
fixed by  proper  authority,  and  the  deed  is 
prima  facie  sufficient  to  pass  the  title.  Mo 
Cracken  v.  OiiyofSan  Francisco,  16  Cal. 
638. 


ter,  may,  when  disdiarged  by  the  master 
in  a  port  of  the  United  States,  without  any 
fault  on  the  part  of  the  seaman,  sue  far 
and  recover  his  wages  in  a  State-  oourt. 
Pugh  V.  GtUan,  1  CaL  486. 

2.  Justices  of  the  peace  alone  have 
power  to  try  and  commit  deserted  seamen 
under  the  acts  of  Congress,  and  commis- 
sioners of  the  United  States  courts  can 
only  arrest  and  commit  for  triaL  Ex 
parte  CrandaR,  2  Cal.  144. 

See  Admiraltt. 


SEAMEN. 

1.  A  British  seaman,  on  board  a  British 
vessel,  of  which  a  British  subject  is  mas- 
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See  Pledge,  Sukett. 


I 


SEGREGATION. 

1.  Where  the  goods  of  a  third  party 
are  mixed  with  the  property  or  in  the  ap- 
parent possession  of  the  judgment  debtor, 
the  sheriff  is  not  liable  for  levying  cm  them 
as  the  property  of  the  debtor,  unless  there 
has  been  notice  and  demand  of  the  goods 
by  the  owner,  and  a  delay  and  refusal  to 
deliver.  DctumielY.  Gorham,  6  Cal.  44; 
Taylor  V.  Seymour,  6  Cal.  514. 

2.  Where  the  land  sold  under  excicatioa 
consisted  of  separate  but  adjoining  tracts, 
but  the  sheriff  and  purchaser  were  igno- 
rant of  the  subdivisions,  and  the  defend- 
ant failed  to  inform  the  sheriff  of  tJie  fact« 
or  to  direct  a  sale  by  parceb :  held,  thai 
the  sale  of  the  land  in  gross  was  valid. 
Smith  V.  EandaU,  6  Cal.  51. 

3.  Where  A  had  a  large  quantity  of 
fiour  stored  in  the  warehouse  of  B,  and 
sold  a  portion  of  it  to  C,  and  gave  an  order 
for  the  fiour  sold  on  B,  who  accepted  the 
same  and  gave  C  in  exchange  a  receipt 
for  the  same,  and  transferred  it  on  bis 
warehouse  books  to  the  account  of  C,  bat 
did  not  separate  any  specific  portion  from 
the  fiour  of  A  as  tlie  property  of  B,  and 
the  whole  was  subsequently  seized  in  an 
action  against  A:  held,  that  the  sheriff 
was  not  liable  to  C  in  the  absence  of  seg- 


regation  of  the  flour,  but  that  B  was 
estopped  bj  his  receipt  from  denying  his 
liability.  Adami  v.  G'orAam,  6  Cat.  71 ; 
Goodwin  v.  Seannell,  6  Cal.  543. 

i.  Where  the  plaintifi*  bought  a  certain 
amoQnt  of  flour,  being  part  of  a  large 
quantity  on  storage  belonging  to  the  ven- 
dor, ttnd  the  plaintiff  did  not  remove  the 
flour  purchased,  not  separate  it  from  the 
remainder;  but  the  vendor  subsequently 
told  the  remainder  and  more  to  other  par- 
ties, who  removed  what  they  purchased, 
leaving  on  storage  a  less  amount  than  had 
been  purchased  by  plaintifl^,  which  was 
afterwards  attached  in  a  suit  against  pltunt- 
iff'e  vendor:  held,  that  the  sale  and  re- 
moval of  all  the  flour  except  that  bought 
by  plaintiff,  was  a  segregation  of  plaintiff's 
flour,  vesting  in  him  a  clear,  title  at  the 
time  of  the  seizure.  Ifryrr  v.  Barker,  6 
Cal.  496. 

5.  Nor  can  the  claim  of  a  subsequent 
purchaser  of  flour  from  the  same  vendor, 
taking  an  order  on  the  same  storekeeper, 
embarrass  the  plaintiff's  claim,  there  being 
no  flour  in  store  to  meet  the  order  in  favor 
of  such  subsequent  purchaser.     Jb. 

6.  And  where  the  plaintiff's  action  in 
aach  case  was  brought  for  the  value  of  the 
flour,  against  another  party  claiming  the 
flour,  who  had  seized  the  same,  the  fact 
that  plaintiff  claims  a  less  quantity  of  flour 
than  he  is  really  entitled  lo  does  not 
operate  otherwise  than  as  a  waiver  of  his 
cbiim  lo  such  additiooal  quantity.     Ih. 

7.  The  doctrine  of  segregation  is  not 
applicable  to  a  man's  property  alone,  in  an 
action  against  a  trespasser,  and  having 
claimed  damages  for  a  less  quantity  of 
flour  than  was  his,  it  cannot  be  objected 
that  his  action  must  fail  for  want  of  segre- 
gation of  the  flour  for  which  he  claims 
from  that  which  he  does  not  claim,  though 
it  is  his.     lb. 

8.  Where  the  plaintiff  took  a  mortgage 
on    1,000  sacks   of  flour,  and  took   the 
warehouseman's  receipt  therefor,  and  sub 
gequently  requested  him  to  segregate  f' 
particular  flour  from  a   large  quanlitr 
longing  to  the  mortgagor,  and  the 
housenuin  accordingly  put  plaintiff' 

OD  a  pile  of  1,196  sacks  of  the  m' 
standing  separate  from  the  rest: 
it    was  a  good   segregation. 
Payne.  6  Cak  669. 

9.  Where   the   plaintiff 
hundred  sacks  of  flour,  - 


warehouse,  which  stood  therein  as  a  sep- 
arate pile,  the  number  of  sacks  of  which 
ascertuned  by  counting  the  outside 
I,  and  ihenumberin  the  pile  marked  on 
one  of  the  sacks,  and  it  was  thus  delivered 
the  purchaser,  who  permitted  it  to  re- 
nin in  the  same  place,  where  it  was 
several  days  aflerward  attached  as  the 
property  of  the  vendor;  held,  that  the  de- 
livery was  sufficient  and  the  sale  valid. 
Cartvmght  v.  Phcmix,!  Cal.  282.* 

10.  Where  the  owner  of  a  certain  num- 
ber of  barrels  of  flour  on  storage  in  a 
warehouse  sold  them  all  to  different  pur- 
chasers, giving  them  orders  on  the  ware- 
houseman, which  were  ^ven  by  the 
purchasers  to  the  warehouseman,  ant? 
new  receipts  given  to  them  in  their  ov 
names  by  the  latter,  and  entries  made 
his  books  charging  the  vendor  and  c: 

ing  the  purchasers  with  their  rear 
lots :  held,  that  there  was  a  sufiii' 
livery  of  possession  without  a  s 
of  the  various  lots.     Hofr  v. 
Cal.  608. 

11.  Where   the   vendor 
part  of  goods  on  storage,  t' 
tt^ther  and  of  the  same 
separated  from  the  lai^ 
change  the  possession  - 
goods  of  the  vendor  > 
party  are  sold,  the 

is  complete  by  de' 
ing  a  new  receip' 


12.  The 
right  to  Ic' 
chafed  ir 
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15.  Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant,  somewhere  with- 
in a  certain  larger  tract,  was  ascertained 
and  the  land  segregated  by  a  survey,  un- 
der a  decree  of  confirmation  by  the  United 
States  supreme  court :  held,  that  the  land 
became  immediately  taxable,  and  that  an 
assessment  thereof  will  be  presumed  to 
have  been  made  after  the  survey,  when 
the  time  allowed  by  law  for  the  assessment 
extended  to  a  day  four  days  after  the  sur- 
vey.    Palmer  v.  Baling^  8  Cal.  388. 

16.  When.  A  has  six  hundred  barrels 
of  fiour  on  storage,  and  he  sells  to  B  one 
hundred,  to  C  two  hundred,  and  to  D 
three  hundred,  and  gives  each  a  delivery 
order  upon  his  warehouseman,  and  the 
purchasers  all  surrender  their  several 
orders  lo  the  warehouseman  without 
making  any  separation  of  each  lot  from 
the  common  mass,  but  voluntarily  leave 
the  flour  standing  on  the  books  of  the 
warehouseman  to  the  credit  of  each  pur- 
chaser, for  his  proper  number  of  barrels, 
it  is  a  complete  delivery  to  each  purchaser 
and  will  pass  the  title  to  each.  Horr  v. 
Barker,  1 1  Cal.  403. 

17.  The  separation  by  the  purchasers 
of  their  various  lots  is  a  mere  matter  of 
convenience  among  themselves,  not  affect- 
ing their  rights  as  to  their  vendor  or  a 
mere  trespasser.     Ih,  403. 

18.  A  safe  in  the  possession  of  McC. 
belonging  to  W.  F.  &  Co.,  for  whom,  as 
also  for  plaintiff,  he  was  agent,  contained 
$6,000  in  coin.  Of  this  sum  four  hundred 
dollars  belonged  to  W.  F.  &  Co.,  the  balance 
to  plaintiff.  Defendant,  as  sheriff,  under 
a  writ  against  McC,  seized  $1,800  of  the 
money  in  the  safe  as  his  property  and  put 
it  in  a  bag.  Plaintiff  then  claimed  the 
money  as  his,  McC.  being  present  and  not 
objecting:  held,  that  this  amounted  to  a 
segregation  of  the  $1,800  from  the  mass 
of  coin  in  the  safe  so  as  to  replevin  by 
plaintiff.   Griffith  v.  Bogardiis,14:  Cal.  412. 

See  Delivery,  Sale,  Statute  of 
Fbauds. 


SENTENCE. 


of  first  instance,  it  was  reversed  by  the 
supreme  court,  as  well  on  tfie  ground  that 
it  has  no  jurisdiction  to  pass  sentence  of 
death,  as  that  numerous  errors  and  irreg- 
ularities appeared  to  have  occurred  at  the 
trial,  and  in  the  proceedings.  People  v. 
Daniels,  1  Cal.  107. 

2.  It  is  no  error  for  a  court  in  a  criminal 
case  to  set  a  day  for  pronouncing  sentence 
in  the  absence  of  the  prisoner.  It  is  only 
requisite  that  he  should  be  present'  when 
the  sentence  is  pronounced.  PeopU  v. 
Galvin,  9  Cal.  116. 

3.  After  sentencing  the  prisoner,  but 
before  signing  final  judgment,  the  coari 
had  the  prisoner  brought  before  it,  and 
amended  the  sentence  by  shortening  the 
time :  it  was  held  not  to  be  error.  Peopk 
V.   Thompson,  4  Cal.  240. 

See  Crimes  and  Criminal  Law. 
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SESSIONS,  COURT  OF. 

1.  By  the  judiciary  act  of  March  llth^ 
1851,  the  couils  of  sessions  are  vested 
with  the  power  of  taxation  and  appropria- 
tion for  county  purposes.*  Thompson  v. 
Bowe,  2  Cal.  70. 

2.  No  appeal  lies  from  a  judgment  of 
a  district  court  on  an  appeal  from  an  order 
of  the  court  of  sessionsf  upon  an  applica- 
tion for  a  ferry  license.  Wehb  v.  Uantony 
2  Cal.  134. 

3.  Wlien  the  justices  of  the  peace  iiul 
to  elect  from  their  number  associate  justices 
of  the  court  of  sessions  on  the  first  Hon- 
day  in  October,  the  county  judge  may 
appoint  associates  for  the  term,  but  the 
justices  may  convene  at  a  subsequent  time 
and  select  associates.  People  v.  OampbeU^ 
2  Cal.  137. 

4.  On  an  election  by  justices  of  the 
peace  for  associate  justices  of  the  court  of 
sessions,  the  county  judge  and  clerk  are  ex 
officio  officers  of  this  convention,  but  they 
have  no  authority  other  than  that  of  pre- 
siding over  and  recording  its  proceedings, 


*ThU  p<rwer,  as  conferred,  declared  anconsUtiitloul  M. 
Burgoynt  v.  Supervisor*  qf  San  liraneisco  CotuUg^  5  Cal. 
20< 


1.  When  judgment  of  death  has  been 
rendered  against  a  prisoner  by  the  courtl  JS&yjgSlita/ISS5?r."^J^Iol?wJ*'^ 


and  the  dissolution  of  the  convention  by 
the  county  judge  is  illegal.     lb. 

5.  The  act  of  Mareh  ISlh,  1850,granU 
an  appeal  to  the  district  court  from  the 
court  of  sessions*  in  the  matter  of  a  license 
to  establish  a  ferry,  but  does  not  provide 
for  an  appeal  from  the  judgment  of  the 
district  court,  which  is  therefore  final  and 
conclusive.  Webb  v.  Haiuon,  3  Cal. 
105. 

6.  There  can  be  no  appeal  from  the 
court  of  ses.qions  to  the  district  court 
PtopU  v.  Pertdta,  3  Cal.  379. 

7.  The  legislature  possessed 
doubted  right  to  transfer  the  criminal 
businesa  of  the  court  of  sessions  to  the 
district  court.  People  v.  Gi/more,  5  Cal. 
380. 

8.  All  other  than  judicial  functions  con- 
ferred upon  the  courts  of  sessions  or  its 
officers  are  unconstitutional  and  void. 
Buryoyne  v.  Supervisori  of  San  Francu- 
eo  County,  5  Gal.  2U,  22  ;  Fhehn  v.  Super- 
vtMors  of  San  Francisco  County,  6  Cal. 
540 ;  Hardmhirgh  v.  Kidd,  10  Cal.  403. 

9.  Justices  are  not  regarded  by  the  con- 
Btitution  as  supernumeraries  to  the  conrt 
of  eesaiona ;  they  must,  as  necessary  officers, 
begin  with  and  continue  through  the  trial. 
People  T.  Ah  anmg,  b  CaL  105  ;  Pt(^U 
Y.  Barbour,  9  Cal.  234. 

10.  The  court  of  sessions  has  no  appel- 
late jurisdiction  in  either  civil  or  criminal 
ca.9ee.  Its  jurisdiction  is  original,  not 
appellate.     People  v.  Fowler,  9  Cal.  87. 

11.  Where  the  sheriff  as  ex  officio  tax 
collector  received  taxes,  and  afterwards, 
on  being  sued  therefor,  denied  the  right  of 
the  county  to  recover  the  same  from  him, 
because  the  same  had  been  illegally  levied 
by  the  court  of  sessions:  held,  that  fjthougli 
the  coart  of  sessions  had  do  power  to  levy 
taxes,  yet  the  defendant  being  the  agent 
or  trustee  of  the  county,  was  estopj^d 
from  denying  the  right  of  the  county  )o 

recover.     Placer  County  v.  Astin,  8  Cal. 
S05. 

12.  It  was  the  intentiop  of  the  legisla- 
ture, by  the  twenty-fifth  section  of  the  i 
creating  a  board  of  supervisors  throughi 
the  State,  to  transfer  from  the  courts  of 
ficssions  to  the  board  pf  supervisors  the 
general  and  special  powers  and  duties  of  a 
civil  character  which  had,  befoA  the  pas- 


sage of  the  act,  been  vested  in  such  court. 
People  v.  Birckam,  12  Cal.  54. 

13.  An  indictment  for  grand  larceny 
found  at  a  special  term  of  the  court  of 
sessions  is  valid.  Under  the  statute  au- 
thorizing that  court  to  hold  special  terms 
in  eeriain  cases,  the  court,  when  specially 
colled,  has  the  some  powers  as  at  a  regular 
term.     People  y.  CaraUn,  14  Cal.  439. 

14.  An  indictment  in  the  court  of  ses- 
sions in  San  Francisco  may  be  entitled 
either  as  of  the  county  of  San  Francisco 
or  as  of  the  city  and  county  of  San  Fran- 
cisco. People  V.  Bcatly,  li  Cal.  572 ;  see 
People  v.  MuUim,  10  Cal-  20, 

15.  Fighting  a  duel  with  a  fatal  result 
is  not  murder  within  our  statutes,  but  a 
special  offense  under  the  act  of  1855. 
Over  such  offense  courts  of  sessions*  have 
jurisdiction.  People  v.  BartleU,  14  Cal.  053. 

16.  Where  the  convention  of  justices  of 
the  peace,  for  electing  two  associate  justices 
of  the  court  of  sessions,  was  presided  over 
by  the  then  acting  county  judge,  his  official 
acts  at  such  convention  were  legal  and 
valid — although  it  woa  afterwards  de- 
termined that  another  person  had  been 
legally  elected  to  that  oihce  ;  and  a  court 
of  sessions,  composed  of  said  other  person 
as  county  judge,  and  of  the  two  associates 
elected  by  such  convention,  was  legally 
organized.    People  v.  Wyman,  15  Cal.  74. 

17.  On  an  indictment  for  murder  the 
court  of  sessions  is  not  bound  to  assigf 
counsel  for  prisoner  in  empanneling  the 
grand  jury.  People  v.  Moice,  lo  Cal.  331. 

18.  Indictment  and  trial  in  the  court  of 
sessions  in  the  city  and  county  of  San 
Francisco,  for  larceny,  charged  to  have 
been  committed  within  said  city  and  county. 
The  evidence  tendqil  lo  show  that  the 
offense  was  there  committed,  and  ilie  ver- 
dict was  "guilty  as  charged  in  the  indict- 
ment :"  held,  that  the  verdict  was  con- 
clusive as  lo  the  offense  being  committed 
within  the  jurisdiction  of  said  court. 
People  V.  Magallones,  15  Cal.  428. 

19.  It  is  no  objection  lo  an  indictment 
found  in  said  court  of  sessions,  that  an 
assistant  prosecuting  district  attorney  was 
present  during  the  session  of  the  grand 
jury,  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration.     Jb. 

K  It  is  irregular  for  one  of  the  Justicea 
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composing  the  court  of  sessions,  on  a 
criminal  trial,  to  retire  before  the  termina- 
tion of  the  trial,  and  another  justice,  not 
present  during  the  previous  stages  of  it,  to 
come  in  and  participate  in  the  proceedings. 
The  members  of  the  court  who  act  as  such 
when  the  case  is  developed,  should  con- 
tinue to  act  until  the  close.  Whether  such 
irregularity  is  sufficient  to  reverse  a  con- 
viction otherwise  regular,  not  here  de- 
cided— ^but  the  practice  is  dangerous  and 
disapproved  of.  People  v.  Eckert,  16  CaL 
113. 
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SET-OFF. 
See  Counter  Claim. 


SETTLERS. 

1.  The  provision  of  the  "  settlers'  act" 
of  1856,  requiring  the  party  recovering 
in  ejectment  to  pay  the  defendant  the  value 
of  his  improvements,  it  seems  is  not  in 
violation  of  the  provision  of  the  federal 
Constitution,  prohibiting  States  from  pass- 
ing laws  impairing  the  obUgation  of  con- 
tracts. All  questions  of  pnoperty  are  with- 
in the  jurisdiction  of  the  respective  States, 
and  the  individual  members  thereof  in 
forming  a  government  are  not  considered 
as  contractors  with  such  government,  in 
the  sense  employed  ^n  the  constitution  of 
the  United  States.  Billings  v.  Hall,  7 
Cal.  6. 

2.  The  settlers'  act  of  1856  does  not 
discriminate  between  an  innocent  and  a 
tortious  possession,  nor  is  it  a  mere  attempt 
to  avoid  certainty  of  action  by  providing 
for  an  equitable  adjustment  of  the  whole 
subject  in  one  suit.  By  its  terms  it  applies 
to  past  as  well  as  present  cases.  It  takes 
from  a  party  that  which  before  was  his ; 
for  if  he  refuses  to  pay  for  improvements 
put  on  his  land,  against  liis  will,  by  a  tres- 
passery  he  loses  not  only  the  improvements 
but  the  land  itself.  Such  legislation  is  re- 
pugnant to  morality  and  justice,  and  in 
Tiolation  of  the  letter  and  spirit  of  the 


constitution.     Billings  •y.  HaU,  7  CaL  9t; 
Welch  V.  SuUivan,  8  CaL  187. 

3.  Those  who  have  settled  in  good  £uth 
upon  lands,  believing  them  to  belong  to 
the  United  States,  without  notice  of  an 
adverse  title,  ought  to  be  protected;  in 
fact,  they  are  protected  by  the  rules  of 
law  and  equity.  Welch  v.  SuQivan,  8 
Cal.  202. 

4.  The  eleventh  section  of  the  act  (^ 
1856,  for  the  protection  of  actual  settlers 
and  to  quiet  Icmd  titles,  only  applies  to  ac- 
tions brought  to  recover  the  possesion  of 
lands  after  the  issuance  of  a  patent.  Mfr- 
ton  V.  Folger,  15  Cal.  208. 

See  Lands,  Mines  and  Mining,  IL 
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I.  In  generaL 

II.  The  office  of  sheriff. 

1.  The  sheriff's  bond. 

2.  The  elizor. 

III.  The  return. 

IV.  The  levy. 

V.  Demand  on  A  sheriff. 
VI.  Sale  by  the  sheriff. 
VII.  Sheriff's  deed. 


I.  In  general. 

1.  After  the  process  of  the  court  is 
finally  and  completely  executed,  from  that 
moment  the  power  of  the  sheriff  under  it 
and  the  authority  of  the  court  to  enforce 
it,  ceased.    Loring  v.  lUsleyj  1  CaL  28. 

2.  Where  an  order  of  court  directed 
the  sheriff  to  seize  certain  specific  proper- 
ty, and  this  property  proved  not  to  belong 
to  the  defendant  in  the  suit,  the  sheriff  was 
held  liable  to  the  owner,  Rhodes  r.  Pair 
terson,  3  Cal.  470.  -  « 

3.  The  time  provided  by  the  statute  in 
which  a  jury  shall  be  returned  by  the  ' 
sheriff  is  directory,  and  not  mandatoiy* 
Mowry  v.  Starbucks  4  Cid.  275. 

4.  The  testimony  of  the  sheriff  is  com- 
petent to  disclose^  what  transpires  in  the 
jary  room.   Wilson  v.  Berrymany  5  CaL  4€. 

5.  Th#statute  penalties  agsunst  sben£& 
for  the  nonpayment  of  moneys  collected 
on  execution  are  only  receivable  where 
the  sheriff,  by  his  own  return,  adijuts  the 


collection  of  the  money,  but  refuses  to  pay 
it  over.     Egery  t.  &ichanan,  5  Cal.  56. 

6.  In  an  action  of  trespnse  Against  the 
sberiff,  where  he  is  declared  against  per- 
sonally and  not  as  sheriff,  it  is  competent 
to  prove  that  the  defendant  was  sheriff,  and 
that  his  deputy,  as  such,  committed  the 
trespass.     Poinsett  v,   fayfor,  6  Cal.  79. 

7.  In  such  a  caee  .t  is  not  necesBBryto 
prove  that  the  defendant  directed  his 
deputy  to  seize  the  particular  property  in 
question  in  order  to  h(dd  the  -defendant 
liable,    n. 

8.  Where  the  sheriff  wrongftiUy  took 
possession  of  the  goods,  and  thereby  de- 
prived the  plaintiff  of  them,  the  fact  that 
Ibey  were  taken  by  the  coroner,  under  a 
writ  against  the  sheriff,  before  the  latter 
had  removed  them,  does  ntft  excuse  his 
tort.     Squint  v.  Payne,  6  Cal.  G59. 

9.  Statutory  penalties  against  a  sheril 
are  only  recoverable  when  by  the  relun 
of  the  sheriff  he  admits  the  collection  of 
the  money,  and  refuses  to  pay  it  i 
not  where  his  failure  to  pay  ov 
from  hb  inability  to  decide  between  conflicl- 
ing  claims  of  different  execution  creditors. 

.  Jc^iuon  V.  Gorham,  6  Cal.  196. 

10.  Wtiere  A  had  a  large  quantity  of 
flour  stored  in  the  warehouse  of  B,  and 
BoM  a  portjon  of  it  to  C,  and  gave  an  order 
for  the  flour  sold  on  B,  who  accepted  the 
same,  and  gave  C  in  exchange  a  receipt 
fbr  tlie  same,  and  transferred  it  on  the 
warehouse  books  to  the  account  of  C,  but 
did  not  separate  any  spedfic  portion  from 
the  flour  of  A  as  the  property  of  B,  and 
the  whole  was  subsequently  seized  in  an 
action  sgdnst  A :  held,  that  the  sheriff  was 
not  liable  to  C  in  the  absence  of  segrega- 
tiou  of  the  flour,  but  that  B  was  estopped 
bv  his  receipt  from  denying  his  liability. 
Adam*  V.  GorAam,  6  <>1.  71 ;  Goodwin 
T.  SeanntO,  6  CaL  543. 

11.  Where  the  defendant,  as  sheriff, 
collet^  money  on  attachment  more  than 
anfilcient  to  satisfy  the  attaching  creditor, 
and  after  the  expiration  of  his  term  of 
office,  another  attaching  creditor  attaches 
the  BurpluB  and  seeks  to  make  the  sheriff 
liable  therefor  on  his  ofilcial  bond ;  held, 
that  the  demurrer  to  the  complaint  was 
properly  sustained,  as  there  was  no  rela- 
tion between  the  defendant  and  plaintiff  lo 
render  defendant  officially  liable.  Graham 
y.  Sndicott,!  CaJ.  146. 

13.  Where   nower  in   civen  to  sue.  au- 


thority existsto  give  an  indemnity  btmd 
to  the  sheriff  to  retwn  properly  seized 
under  attachment,  it  is  an  instrument  neces- 
sary lo  carry  the  power  to  sue  into  effect. 
Davidton  v.  Dallas,  8  Cal.  258. 

13.  The  application  of  an  attaching' 
creditor  to  compel  the  sheriff  to  pay  over 
the  proceeds  of  goods  attached,  there  be- 
ing confliclin'^  claims  between  several  at> 
taching  creditors,  may  be  made  by  motion. 
If  notice  of  the  motion  is  not  given  by 
the  party  moving  to  the  other  attaching 
creditors,  it  is  the  duly  of  the  sheriff  to  do 
so,  if  he  wishes  the  decision  to  bind  them. 
Dixey  v.  PoRock,  8  Cal.  573. 

14.  Where  the  sheriff  as  ex  officio  tax 
collector  received  taxes,  and  aflerwardB  on 
being  sued  therefor,  denied  the  right  of 
the  county  to  recover  the  same  from  him, 
because  the  same  bad  been  illegally  levied 
by  the  court  of  sessions :  held,  that  al- 
though the  court  of  sessions  had  no  power 
to  levy  taxes,  yet  the  defendant  being  the 
agent  or  trustee  of  the  county,  was  estop- 
ped from  denying  the  right  of  the  county  to 
recover.  PijcwCown/yv.  J*ft'n,8Cal.305. 

15.  It  is  not  necessary  in  an  action 
against  a  sheriff  to  recover  damages  (in 
addition  to  the  two  hundred  dollars  im- 
posed by  law  as  a  penalty)  for  a  failure  to 
execute  and  return  process,  that  two  suits 
should  be  brought.  Damages  and  the 
penalty  may  be  recovered  in  one  suit. 
PmrkM  V.  Frwr,  9  Cal.  642.  ♦ 

16.  Where  a  writ  of  restitution  has 
been  awarded,  and  the  sheriff  refuses  to 
execute  the  same,  on  the  ground  that  the 
mine  is  in  possession  of  certain  persons 
not  parties  to  the  suit,  who  claim  to  hold 
under  the  corporation,  the  court  will  award 
a  peremptory  mandamus  against  the  sher- 
iff to  compel  him  to  execute  the  writ 
FremarU  v.  Orippen,  10  Cal.  215. 

17.  In  an  action  against  a  sheriff  for 
wrongfully  seizing  and  selling  property 
under  an  execution,  and  where  there  was 
no  wantonness  or  oppression  on  the  part 
of  such  officer  in  the  seizure  ;  the  measure 
of  damt^s  is  the  value  of  the  property 
at  the  time  it  was  seized,  and  legal  interest 
on  such  amount  from  the  time  of  seizure 
ttp  to  the  time  Of  the  *rendition  of  the 
vetdict.     Phelps  v.  Owen,  11  CaL  23. 

18.  In  the  service  of  process  the  sheriflT 
is  responsible  only  for  unreasonably  or  not 
reasonably  executing  it  He  is  not  bound 
to  start  on  the  instant  of  receivinff  a  writ 
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to  execute  it,  without  re^ffrd  to  anything 
else.      Whitney  v.  Butterfield,  13  Cal.  338. 

19.  Reasonable  diligence  in  the  execu- 
tion of  process  depends  upon  the  particu- 
lar facts  ;  whether,  for  instance,  the  writ  be 
for  fraud,  or  because  defendant  is  about  to 
leave  the  State,  or  remove  his  property, 
and  the  like.     Ih. 

20.  A  writ  placed  in  the  Sheriff's  hands 
on  Sunday  cannot  be  officially  received  by 
him  on  that  day.  It  can  only  be  considered 
officially  in  his  hands  when  Sunday  has 
expired.     Ih, 

21.  Where  an  indemnity  bond  is  given 
to  a  sheriff  to  hold  him  harmless  and  pay 
any  judgment  which  may  be  rendered 
against  him,  by  reason  of  his  seizure  of 
certain  property,  his  remedy  at  law  on  the 
bond  is  clear,  for  the  amount  of  any  such 
judgment,  whether  he  be  solvent  or  not, 
or  whether  his  official  sureties  could  be 
held  or  not,  and  a  bill  in  equity  will  not 
lie.      White  v.  Fratt,  13  Cal.  524. 

22.  A  bond  given  voluntarily  to  the 
sheriff  on  delivery  of  the  property  attached 
is  valid  at  common  law.  Pcumer  v.  Vance, 
13  Cal.  557. 

23.  Where  a  redemptioner  under  the 
statute  pays  to  the  sheriff  an  excess  of 
money,  under  protest  as  to  the  excess,  the 
payment  is  not  compulsory.     McARUan  v. 

Vischer,  14  Cal.  240. 

24.  In  such  case  the  sheriff  is  the  bailee 
Sf  the  redemptioner  as  to  the  excess,  who 
may  recover  it  back  on  demand,  the  money 
not  having  been  paid  over  to  the  redemp- 
tionee.     lb,  241. 

25.  Davidson  v.  DaUas,  8  Cal.  277, 
commented  on,  and  doubted,  and  the 
opinion  intimated  that  the  bonds  in  ques- 
tion were  independent  securities  for  the 
same  object  of  holding  the  sheriff  harmless 
in  respect  to  the  same  act  of  retaining  the 
vessel,^and  that  they  amount  to  an  under- 
taking on  his  part  to  detain  and  hold  the 
vessel,  at  the  request  of  each  of  the 
creditors,  Gilsen  and  Dallas,  and  to  a 
separate  covenant  by  each  of  these  oblig- 
ors, in  consideration  of  this  agreement,  to 
see  him  harmless  from  any  consequences 
arising  from  such  detention.  The  question, 
therefore,  is  leffc-open  fbr  review.  DaviH- 
son  V.  BaUas,  15  CaJ.  78. 

26.  In  an  action  against  a  sheriff  for 
seizing  and  selling  certain  personal  prop- 
erty, alleged  to  belong  to  plaintiff,  under 
an  execution  against  one  Teal,  it  being 


averred  in  the  answer  that  the  property 
belonged  to  Teal :  held,  that  evidence 
tending  to  prove  that  it  was  the  partner- 
ship pnoperty  of  Teal  and  plaintiff  was 
proper,  and  that  if  they  were  partners, 
and  as  such  owned  the  property,  plaintiff 
could  not  recover.  Hughes  v.  Baring^  16 
Cal.  82. 

27.  Under  the  act  of  1857,  Ch.  286, 
regulating  fees  of  office  in  certain  counties, 
the  sheriff  may  charge  fees  for  cofwes  <£ 
the  summons  and  injunction  served  by 
him  in  a  suit,  though  the  copies  were  pre- 
pared and  printed  by  the  plaintiff,  and 
certified  by  the  clerk  at  the  plaintiff's  re- 
quest ;  but  the  sherifiT  must  look  for  his 
fees  to  plaintiff,  at  whose  request  the 
copies  were  served,  and  cannot  sue  the 
clerk  for  money  had  and  received — al- 
though plaintiff  had  paid  the  clerk  for 
such  copies — unless  the  money  was  de- 
livered to  him  to  be  paid  to  the  sheriff. 
Edmondson  v.  Masany  16  CaL  388. 


II.  The  Office  of  Sheriff. 

• 

28.  Where  it  appeared  that  the  claim- 
ant of  the  office  had  act«d  as  ^eriff,  that 
being  the  office  in  controversy,  that  fact, 
together  with  the  certificate  of  election, 
would  raise  the  presumption  that  he  had 
executed  his  bond  and  taken  the  oath  of 
office.     People  v.  Clingan^  5  Cal.  390. 

29.  A  sheriff  is  a  ministerial  or  exec- 
utive officer  solely,  but  there  is  no  con- 
stitutional prohibition  against  his  exercis- 
ing the  duties  of  tax  cdilector,  where  the 
law  consolidating  the  two  offices  was  passed 
prior  to  his  election.  Merrill  v.  Gorham, 
6  Cal.  43 ;  People  v.  Squires,  14  Cal.  15. 

30.  Strictly  speaking,  there  can  be  no 
vacancy  in  the  office  of  sheriff  caused  by 
the  death,  removal  or  resignation  of  the 
incumbent;  for  upon  the  happening  of 
such  an  event,  the  coroner  by  operation  of 
law  becomes  sheriff.  People  v.  Phoenix, 
6  Cal.  93. 

31.  The  coroner  only  holds  the  office 
of  sheriff  ex  officio  until  the  appointment 
of  a  new  sheriff  by  the  board  of  super- 
visors.    Ih, 

32.  Though  the  appointment  of  a  sheriff 
by  a  county  judge  be  void,  yet  the  acts  of 
such  sheriff  as  a  de  facto  officer  are  good. 
People  V.  Roberts f  6  Cal.  215. 
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33.  In  an  action  by  one  claiming  to 
Lave  •  been  elected  sheriff  against  his  pre- 
decessor, to  compel  a  surrender  of  the 
books,  papers,  etc.,  belonging  to  the  office, 
plaintiff  must  show  prima  facie  that  a  va- 
cancy existed  in  the  office,  and  that  he 
was  elected  to  fill  it.  Doane  v.  Scannell, 
7  Cal.  395. 

34.  The  defendant  being  elected  sher- 
iff of  the  county  of  San  Francisco  in  Sep- 
tember, 1855,  on  July  26th,  1856,  and  af- 
ter the  consolidation  act  went  into  effect, 
one  of  the  defendant's  sureties  applied  to 
the  county  judge  to  be  released  from 
further  liability ;  on  the  sixth  of  August 
the  judge 'declared  the  office  vacant  by 
reason  of  the  failure  of  defendant  to  file 
new  bonds :  held,  that  the  county  judge 
had  no  jurisdiction,  the  new  law  then  in 
force  vesting  the  power  of  approving  the 
bonds  of  such  officer  in  the  county  judge, 
auditor,  and  president  of  the  board  of 
supervisors.  People  v.  Scannellj  7  Cal. 
438. 

35.  In  the  construction  of  the  act  of 
April  29th,  1857,  repealing  the  then  ex- 
isting law  concerning  ex-sheriffs  as  tax 
collectors,  and  requiring  them  to  turn  over 
the  assessment  rolls  to  their  successors, 
taken  in  connection  with  the  act  of  April 
30ch,  excepting  certain  counties  from  the 
operation  of  the  repealing  law  of  the  day 
previous,  the  supplementary  statute  must 
be  taken  as  part  of  the  repealing  statute, 
and  construeid  as  passed  air  the  same  time. 
Manhve  v.  WTAtte,  8  Cal.  377. 

36.  On  the  election  of  a  new  sheriff  the 
former  sheriff  must  complete  the  execu- 
tion of  all  final  process  which  he  had  be- 
gun to  execute  before  the  expiration  of 
his  term  of  office.  People  v.  Boring,  8 
Cal.  407. 

37.  The  duties  of  sheriff,  as  such,  are 
more  or  less  connected  with  the  adminis- 
tration of  justice ;  they  have  no  relation  to 
the  collection  of  the  revenue.  People  v. 
£dward8j  9  CaL  292 ;  People  v.  Squires, 
14  Cal.  16. 

38.  A  motion  against  a  sheriff  and  his 
sureties,  under  the  provision  of  the  ninth 
section  of  the  "  act*  concerning  sheriffs," 
passed  April  29th,  1851,  is  a  summary 
proceeding  in  derogation  of  the  rules  of 
the  common  law,  and  is  penal  is  its  char- 
acter, and  for  these  reasons  the  act  must 
be  strictly  construed.  Wilson  v.  Broder, 
10  Cal.  488. 


39.  The  remedy  by  motion  against  a 
sheriff  and  his  suretiep,  to  compel  them  to 
pay  over  money  collected  on  execution, 
was  only  given  for  cases  of  intentional  de- 
linquency on  the  part  of  the  sheriff,  as  a 
punishment  for  his  willful  or  corrupt  ne- 
glect of  duty,  and  was  not  designated  to 
embrace  a  case  in  which  he  declined  to 
pay  over  money  collected  under  circum- 
stances of  a  bona  fide,  well  grounded  doubt 
of  the  authority  of  the  party  to  demand  it. 
lb.  489. 

40.  A  sheriff  cannot  maintain  an  action 
against  a  county  for  compensation  for 
"  taking  care  of  the  court  house  and  keep- 
ing and  guarding  the  jail  of  the  county  dur- 
ing his  incumbency  of  the  office  of  sher- 
iff." The  law  fixes  his  compensation  for 
the  performance  of  such  official  duty. 
Stockton  V.  ShcLsta  County,  11  Cal.  114. 

41.  A  sheriff,  whose  terra  of  office  has 
expired,  has  no  right  to  collect  the  State 
and  county  tax,  as  unfinished  business 
from  the  assessment  list  wliich  came  into 
his  hands  while  in  office.  Fremotit  v. 
Boling,  1 1  Cal.  389. 

42.  The  taxes  of  1855,  after  March, 
1856,  are  not  of  the  unfinished  business  of 
the  outgoing  sheriff,  for  the  reason  that 
after  the  settlement  of  the  sheriff  with  the 
county  auditor  in  March,  the"  delinquent 
taxes  of  that  year  are  transferred  to  the 
tax  list  of  the  succeeding  year,  and  it  is 
made  the  duty  of  the  then  sheriff  to  pro- 
ceed to  collect  such  delinquent  tax  as 
other  taxes.     Ih. 

43.  There  is  no  irreconcilable  conflict 
between  the  amendatory  act  of  1853,  and 
the  revenue  acts  of  1853  and  1854.  The 
provision  that  the  sheriff  going  out  of 
office  shall  continue  to  collect  the  taxes 
coming  to  his  hands  before  his  term  ex- 
pired, was  intended  to  provide  for  the  pe- 
riod intervening  between  October  and 
Mai'ch,  the  time  of  his  settlement.  Ih,  390. 

44.  The  sheriff  being  ex  officio  tax  col- 
lector of  foreign  miners'  licenses,  by  an  act 
of  the  legislature  may  be  deprived  of  the 
office  of  tax  collector  before  the  expira- 
tion of  term.   People  v.  Squires,  1 4  Cal.  1 6. 

45.  The  sheriff  and  his  deputy  are  one 
person  in  law,  so  far  as  to  make  the  former 
responsible  for  the  acts  of  the  latter,  but 
not  so  far  as  to  require  of  the  sheriff  im- 
possibilities or  to  impose  unconscionable  ex- 
actions. Whitney  v.  Butterjield,  13  Cal.  342. 

See  Election,  Office,  Vacancy. 
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1.  The  Sheriff's  Bond. 

46.  The  consolidation  act  of  San  Fran- 
cisco gave  the  oflScera  named  therein  two 
dajs  after  the  meeting  of  the  board  of  su- 
pervisors in  which  to  file  new  bonds.  The 
meeting  took  place  on  the  ninth  of  July, 
and  the  officers  had  the  whole  of  the  tenth 
and  eleventh  of  July  to  execute  and  pre- 
sent their  bonds.  Doane  v.  ScanneU^  7 
Cal.  395 ;  People  v.  ScanneU,  7  Cal.  436. 

47.  A  defect  in  the  approval  of  a 
sheriff's  bond  cannot  be  set  up  as  a  de- 
fense in  an  action  on  said  bond  against  the 
sureties.     People  v.  Edwards^  9  Cal.  292. 

48.  The  revenue  act  of  1854  made  the 
sheriff  ex  officio  tax  collector,  and  pro- 
vided that  he  should  be  liable  on  his  bond 
for  the  discharge  of  his  duties  in  the  col- 
lection of  taxes.  No  other  bond  is  re- 
quired by  law  of  the  sheriff,  except  when 
he  acts  as  collector  of  foreign  miner's 
licenses :  held,  that  the  bond  in  suit  en- 
tered into  in  1856  must  be  deemed  to 
have  been  executed  in  view  of  the  pro- 
visions of  the  revenue  act,  and  that  all  de- 
linquencies in  the  collection  of  taxes  ex- 
cept foreign  miners'  licenses  are  covered 
by  the  bond.     lb, 

49.  When  the  obligors  in  a  sheriff's 
bond  bind  themselves  jointly  and  severally 
in  specific  sums  designated,  they  may  all 
be  joined  in  the  same  action ;  but  separ- 
ate judgments  are  required.     lb.  293. 

50.  Plaintiff  sued  out  an  attachment 
against  K.,  and  the  sheriff  levied  it  on  cer- 
tain goods.  Other  creditors  issued  at- 
tachments, which  were  levied  by  the  sher- 
iff on  the  same  goods.  Plaintiff  then 
dismissed  his  attachment,  and  sued  the 
sheriff  in  replevin,  claiming  that  K.  ob- 
tained a  portion  of  the  goods  of  plaintiff  by 
fraud.  Instead  of  taking  the  goods  out  of 
the  sheriff's  possession,  plaintiff  made  an 
arrangement  with  the  sheriff,  whereby  he 
agreed  to  sell  the  goods,  and  keep  the  pro- 
ceeds to  answer  any  judgment  plaintiff 
might  obtain  in  his  i*eplevin  suit.  Sheriff 
sold  the  goods,  paid  the  money  into  court, 
saying  nothing  about  this  arrangement, 
and  the  money  was  paid,  by  order  of 
court,  on  the  claims  of  the  other  creditors. 
The  sureties  of  the  sheriff  had  nothing  to 
do  with,  and  gave  no  sanction  to  the  ar- 
rangement. Plaintiff  had  judgment  in 
replevin:  held,  that  the  sureties  on  the 


sheriff's  official  bond  are  not  liable  to 
plaintiff  for  the  gooda  or  the  money  re- 
ceived from  the  sale — ^this  agreement  be- 
tween him  and  plaintiff  being  no  part  of 
the  sheriff's  official  duty ;  that  the  sher- 
iff, as  such,  had  no  legal  authority  to  sell 
these  goods  and  to  hold  the  money  on  bail- 
ment for  plaintiff;  and  that,  in  so  far  as 
plaintiff  trusted  the  sheriff  with  goods,  and 
authorized  him  to  sell  them,  he  became  the 
agent  of  plaintiff,  and  must  be  looked  to 
as  such.     Schloss  v.  Whitey  16  CaL  68. 

51.  Sureties  on  the  sheriff's  official 
bond  in  this  State  stipulate  for  his  official, 
not  his  personal  dealings,  and  are  entitled 
to  stand  on  the  predse  terms  of  their  con- 
tract,    lb.  69. 

See  Bond,  IL 


2.  7%e  Mizor. 

52.  The  appointment  of  sLn  elizor  as  a 
substitute  sheriff  by  a  judge  having  com- 
petent jurisdiction,  the  presumption  of  law 
is  that  he  faithfully  performed  his  duty. 
7\imer  v.  BiQagramy  2  Cal.  522.  , 

53.  In  the  event  of  the  disqualificatioa 
of  the  sheriff  or  coroner,  a  district  ooart 
has  the  right  to  appoint  an  elizor,  not  only 
by  statute  but  by  virtue  of  its  origioaL 
jurisdiction.    Wilson  v.  Rocichj  4  Oal.  367. 

54.  In  trespass  against  the  sheriff,  (he 
court  below,  on  plaintiff's  motion,  may 
order  a  special  jury  to  try  the  case  instead 
of  the  regular  panel.  The  sheriff  being 
interested  ought  not  to  summon  a  jury, 
and  there  being  no  coroner,  an  elizor  may 
be  appointed  to  summon  the  jury.  Pachi- 
CO  V.  HunsackeTy  14  CaL  124^ 


m.  The  Return. 

55.  Where  the  place  where  the  sum- 
mons was  served  was  not  stated,  but  it 
was  directed  to  the  sheriff  of  San  Fran- 
cisco, and  was  returned  by  him  served,  the 
court  should  have  altonmed  that  it  was 
served  within  his  jurisdiction.  Crane  v. 
Brannanj  3  Cal.  195. 

56.  A  slieriff 's  return  is  not  traversable, 
and  a  court  will  not  permit  it  to  be  at- 
tacked collaterally,  even  if  the  officer  is 
shown  to  have  been  guilty  of  fraud  and 


SHERIFF. 


923 


The  Beturn.— The  Levy. 


collusion.     Egery  v.  Buchanan,  5  Cal.  56. 

57.  Where  a  sheriff  fails  to  pay  over 
'  money  collected  on  execution,  the  action 

should  be  for  a  false  return.     Ih, 

58.  Courts  cannot  know  an  under  officer, 
and  the  act  and  return  of  a  deputy  sheriff 
is  a  nullity,  unless  done  in  the  name  and 
by  the  authority  of  his  principaL  Joyce 
T.  Joyce,  5  Cal.  449. 

59.  The  term  "appurtenances,"  used  in 
the  return  of  a  levy  by  a  sheriff,  is  too 
general,  vague  and  indefinite  to  compre- 
hend in  its  meaning  any  personal  property 
as  the  subject  of  the  levy ;  nothing,  there- 
fore, is  passed  by  the  sale.  Monroe  v. 
Thomas,  5  Cal.  471. 

60.  A  sheriff  has  no  right  afler  making 
a  return  to  amend  it  so  as  to  affect  rights 
which  have  already  vested.  Newhall  v. 
Provost,  6  Cal.  87 ;   Webster  v.  Hdworth, 

.  8  Cal.  26. 

61.  A  description  in  a  sheriff's  return 
of  city  lots,  by  numbers,  referring  to  the 
official  city  map,  is  sufficient  Welch  v. 
SuiUvan,  8  Cal.  186. 

62.  The  return  of  an  attachment  can- 
not be  amended  by  the  sheriff  so  as  to 
postpone  the  rights  of  creditors  attaching 
subsequently,  but  before   the  correction. 

Weister  v.  Haworth,  8  Cal.  26. 

63.  The  lien  of  %ji  attaching  creditor 
cannot  be  divested  by  the  failure  of  the 
sheriff  to  make  a  proper  return  of  the 
writ,  and  it  is  not  necessary  where  the 
levy  is  made  by  posting  a  copy  of  the 
writ  on  the  premises,  that  the  return  of 
the  sheriff  should  show  that  the  premises 
were  at  the  time  unoccupied.  JRitter  v. 
Scannell,  11  Cal.  248. 

64.  A  mistake  in  the  date  of  the  sheriff's 
return  may  be  corrected  at  any  time.  lb, 
249. 

65.  The  title  of  a  purchaser  of  real 
estate  at  sheriff's  sale  does  not  depend 
upon  the  return  of  the  officer  to  the  writ. 
The  purchaser  has  no  control  over  the  con- 
duct of  the  officer  in  this  respect.  Cloud 
V.  M  Dorado  County,  12  Cal.  133. 

66.  Where  the  return  of  a  sheriff  states 
that  he  served  defendants  with  a  certified 
copy  of  the  complaint,  it  will  be  presumed 
that  the  copy  was  certified  by  the  clerk, 
and  not  by  some  one  else.  Curtis  v. 
Herrick,  14  Cal.  119. 

67.  A  defendant  having  no  defense  to 
an  action  cannot  go  into  equity  and  enjoin 

>a  judgment  by  default  on  the  ground  that 


the  sheriff's  return  of  service  on  him  is 
false,  and  that  in  fact  he  had  no  notice  of 
the  proceeding.     Gregory  y.  Ford,  14  CaL 
141. 
See  Ketubn. 


IV.  The  Levy. 

68.  If  the  master  of  a  vessel  be  a  part 
owner,  his  interest  in  the  vessel  may  be 
levied  on  and  sold,  but  his  agency  as  mas- 
ter will  be  in  no  wise  affected.  Loring  v. 
lUsley,  1  Cal.  31. 

69.  A  being  indebted  to  B,  delivered 
to  him  merchandise  as  security  for  his 
debt,  which  he  was  to  sell,  and  apply  the 
proceeds  to  its  payment  A  sheriff  levied 
upon  the  property  as  belonging  to  A: 
held,  that  the  merchandise  was  not  subject 
to  seizure  under  an  execution  against  A^ 
without  first  paying  the  debt  of  B.  Swans- 
ton  V.  SubUUe,  1  Cal.  124. 

70.  A  sheriff  who  levies  an  attachment 
by  virtue  of  the  process  of  the  court,  has 
not  the  right  of  property  in  the  debt,  and 
cannot  maintain  an  action  in  his  own  name 
for  the  recovery  of  the  debt  Sublette  v. 
MeUiado,  1  Cal.  105. 

71.  By  the  statute  of  1850,  personal 
property  levied  on  by  the  sheriff  must  be 
actually  seized  and  sold  in  presence  of  the 
purchaser.     Smith  v.  Morse,  2  Cal.  556. 

72.  The  assent  of  an  ordinary  agent, 
who  had  general  charge  of  his  principal's 
affairs  during  his  temporary  absence,  will 
not  justify  the  sheriff  who  holds  an  execu- 
tion against  a  third  person  in  levying  upon 
property  in  the  possession  of  the  principal 
in  her  absence.  Fitch  v.  Brockmany  2 
Cal.  578. 

73.  Money  in  the  hands  of  a  sheriff, 
collected  on  execution,  is  not  a  debt  due  to 
the  plaintiff  in  the  execution,  but  is  in  the 
custody  of  the  law  until  properly  disposed 
of,  and  is  not  the  subject  of  attachment  or 
garnishment,  nor  can  the  sheriff  attach 
money,  collected  on  execution,  in  his  own 
hands.     Clymer  v.  WiUis,  3  Cal.  363. 

74.  A  sheriff,  on  the  request  of  defend- 
ant, may  levy  on  real  estate,  though  there 
be  personal  property  present  amply  suf- 
ficient to  satisfy  the  execution.  Smith  v. 
Randall,  6  Cal.  50. 

75.  In  an  action  against  a  sheriff  for  re- 
fusing to  levy  an  attachment  on  certain 
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property  as  belonging  to  the  attachment 
debtor,  testimony  that  the  property  had 
been  claimed  by  a  third  party,  and  the 
right  of  property  tried  before  a  sheriflf 's 
jury,  and  decided  in  favor  of  claimant,  is 
irrelevant  and  inadmissible,,  when  those 
.  facts  have  not  been  set  up  as  new  matter 
of  defense  in  the  answer.  Strong  v.  Pat- 
ter son,  6  Cal.  157. 

76.  An  officer  who  seizes  property  in 
the  hands  of  the  debtor  may  justify  undei* 
the  execution  or  process,  but  when  he 
takes  property  from  a  third  person,  who 
claims  to  be  the  owner  thereof,  on  execu- 
tion, he  must  show  the  execution ;  if  on 
attachment,  the  writ  of  attachment ;  and, 
as  we  think,  the  proceedings  on  which  it 
was  based-  Tliombi^rg  v.  Hand,  7  Cal. 
561. 

77.  The  owner  of  property  attached  or 
levied  upon  as  the  property  of  another  is 
not  conclusively  estopped  from  showing 
title  in  himself  because  he  has  given  an 
accountable  receipt  for  its  delivery  to  the 
officer,  although  the  receipt  admits  that  the 
property  is  attached  or  levied  upon  as  the 
property  of  the  debtor,  if  he  makes  known 
to  the  officer  his  claim  at  or  before  the 
time  the  receipt  is  given.  Eleven  \.  Freer, 
10  Cal.  177. 

78.  An  officer,  in  order  to  justify  the 
seizure  of  property  in  the  possession  of  a 
stranger  to  the  writ,  which  he  has  execu- 
ted, must  plead  specially  such  justification. 
He  cannot  justify  under  a  general  denial 
of  the  allegations  of  the  complaint.  Glor 
zer  V.  Clifi,  10  Cal.  304. 

79.  The  presumptions  are  in  favor  of 
the  regularity  of  the  acts  of  the  officer, 
and  a  return  which  simply  states  that  the 
property  was  attached  is  sufficient  prima 
facie  to  show  a  due  and  proper  execution 
of  the  writ.   Bitter  r.  Scanneil,  1 1  Cal.  248. 

80.  T.  commenced  suit  against  t,  by 
attachment ;  the  writ  was  levied  upon  cer- 
tain personal  property  by  the  plaintiff,  H., 
as  sheriff.  M.  I.,  wife  of  I.,  claimed  the 
property,  and  brought  her  action  of  re- 
plevin under  the  code,  which  action  was 
decided  in  favor  of  thd  sheriff.  Other 
creditors  attached  the  same  property,  which 
the  sheriff  sold  and  paid  the  proceeds  into 
court.  In  an  action  on  the  replevin  bond 
it  was  held  that  T.  had  a  lien  by  attach- 
ment upon  the  goods,  which  continued 
even  after  the  replevy  by  M.  I.  Hunt  v. 
RoUnsony  11  Cal.  272. 


81.  If  the  sheriff  levies  upon  the  prop- 
erty of  a  perscm  not  a  party  to  the  execu- 
tion, he  is  responsible  in  an  action  at  law. 
MarJdey  v.  Rand^  12  CaL  277. 

82.  A  deputy  sheriff  who  seizes  prop- 
erty under  an  attachment,  is  not  author- 
ized -  by  virtue  of  his  office  to  bind  the 
sheriff  by  contract  for  the  pHjrment  of  a 
keeper  to  take  charge  of  ^  the  property  eo 
attached.  Special  authority  for  this  pur- 
pose must  be  shown.  Krum  y.  King^  12 
Cal.  413. 

83.  A  sheriff  who  levies  a  writ  of  at- 
tachment upon  personal  property,  in  obe- 
dience to  the  commands  of  the  writ,  has 
no  right  to  let  the  property  go  out  of  his 
hands  except  in  due  course  of  law,  and  if 
he  does,  and  the  debt  is  lost,  he  is  respon- 
sible to  the  plaintiff  in  the  attachment  for 
the  amount  of  the  debt.  Sanford  v.  Bor- 
ing, 12  Cal.  541.  . 

84.  No  parol  instruction  of  the  plaintiff 
in  attachment  or  execution,  respecting 
property  seized  by  the  sheriff  under  either 
writ,  will  discharge  such  sheriff  from  lisp 
bility.  The  statute  is  express  that  such 
instructions  must  be  in  writing.     76. 

85.  The  evident  meaning  of  the  lan- 
guage of  the  act  embraces  all  acts  done  by 
the  sheriff  in  respect  to  the  execution  of 
process,  including  the^are  and  disposition 
of  the  property  levied  upon.     1  h,  542. 

86.  The  mere  fact  that  the  judgment 
debtor  (against  whom  execution  had  is- 
sued) was  found  upon  the  mining  ground 
of  plaintiff,  did  not  justify  the  sherifi^  who 
had  the  execution,  in  going  on  the  ground 
and  digging  up  the  soil  and  taking  the  gold 
it  contained.  Eowe  v.  BrcuUeyy  12  CaL 
230. 

87.  Plaintiff  was  surety  on  a  contract 
for  the  payment  of  money,  upon  which 
judgment  was  obtained  against  all  the  * 
parties,  and  execution  was  subsequently 
issued,  and  levied  upon  property  of  the 
principal  sufficient  to  satisfy  the  same. 
Af^er  the  levy,  the  sheriff,  under  the  di- 
rection of  the  plaintiff  in  execution,  todt 
the  principal's  note  for  the  amount  of  the 
judgment,  and  released  the  levy.  Subse- 
quently, a  second  execution  was  issued 
upon  the  judgment,  and  an  attempt  made 
to  levy  it  on  the  property  of  plaintiff: 
held,  that  the  release  of  the  levy  of  the 
first  execution  and  taking  of  the  prind- 
pal'stnote,  discharged  the  surety.  Morkg 
V.  Dickenson,  12  CaL  563. 
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88.  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold  with- 
out being  m  the  possession  of  the  officer 
at  the  sale,  to  be  exhibited  to  the  bystand- 
ers, and  assigned  to  the  purchaser,  unless 
a  foil  and  accurate  description  of  the  par- 
ticular interest  and  chose  in  action,  with  all 
of  its  conditions  and  covenants,  and  a  full 
explanation  of  the  fisicts  determining  the 
Yaloe  of  the  chose,  be  given  by  the  levy 
and  announced  at  the  sale.  OrandaU  v. 
Bien,  13  Cal.  28. 

80.*  Where  one  writ  of  attachment  was 
placed  in  the  sheriff's  hands  on  Sunday, 
and  another  against  the  same  defendant 
was  placed  in  the  hands  of  a  deputy  at  a 
quarter 'past  twelve  on  Monday  morning, 
the  sheriff  not  knowing  the  fact,  and  the 
first  levy  was  made  under  the  last  writ  at 
one  o'clock  Monday  morning,  the  sheriff 
was  not  guilty  of  negligence  in  executing  the 
first  writ,  no  special  circumstances  being 
shown.  Whitney  v.  BtUterfieldy  13  Cal.  340. 

90.  The  mere  omission  of  a  deputy  to 
inform  the  sheriff  of  having  process  in 
hand,  is  not  such  negligence  as  to  charge 
the  sheriff  in  case  a  writ  last  in  hand  was 
executed  first.     lb. 

91.  Where  a  sheriff  seizes  goods  on  two 
attachments  in  behalf  of  different  plaint^ 
ifls,  and  the  property  being  claimed  by  a 
third  person,  the  plaintiffs  in  the  attach- 
ment suits  execute  to  the  sheriff  sep- 
arate in^mnifying  bonds,  there  is  no  joint 
liability  between  the  plaintiffs  to  the  sheriff. 
£ach  bond  must  be  sued  on  as  an  independ- 
ent obligation.   White  v.  FraU,  13  Cal.  525. 

92.  In  the  case  of  conflict  between  the 
individual  and  firm  creditors,  equity  has 
jurisdiction.  No  action  lies  against  the 
sheriff  for  levying  the  execution  of  the  in- 
dividual creditor,  and  a  sale  to  different 
purchasers  might  result  in  a  loss  of  the 
property.     Conroyv,  Woods.  13  Cal.  634. 

93.  Attachment  issues  against  H,  and 
the  sheriff  proceeds  with  the  writ  to  his 
store,  which  is  locked  and  fastened  front 
and  rear  by  iron  shutters.  The  sheriff 
with  his  deputy  stand  at  the  doors  guard- 
ing all  entrance.  II  now  files  his  petition 
and  schedule  in  insolvency,  and  the  usual 
order  of  stay  of  proceedings  is  made.  H 
returns  to  the  store  and  advises  the  sheriff 
these  things.  The  sheriff  threatens  to 
break  open  the  store,  when  H  gives  him 
the  key,  and  he  enters  and  levies :  held, 
that  the  sheriff  had  no  right  to  levy,  and 


that  the  property  vested  in  the  assignee  of 
the  insolvent,  subsequently  appointed  by 
relation  from  the  filing  of  the  petition  and 
sdhedule.  Taffts  v.  Mardove^  14  CaI.  51.. 
.  94.  A  ratification  cannot  defeat  rights 
of  third  persons  acquired  between  the  act 
of  the  agent  and  the  ratification  by  the 
principal,  as  attachments  levied  on  prop- 
erty of  a  debtor  after  a  sale  by  or  to  an 
agent.     Taylor  v.  Robinson,  14  Cal.  401. 

95.  The  slyriff  under  his  general  powers 
cannot  take  anything  but  legal  currency 
in  satisfaction  of  an  execution,  and  Where 
he  takes  a  note,  indorses  it  on  the  execu- 
tion and  then  returns  it  satisfied,  the  return 
is  not  conclusive,  and  perhaps  not  prima 
facie  evidence  of  satisfaction,  unles*  it 
shows  some  authority  for  receiving  the 
note.     Mitchell  v.  Hackeit,  14  Cal.  666. 

96.  Plaintiff  sues  the  sheriff  for  seizing 
certain  chattels  claimed  by  plaintiff.  De- 
fendant justifies  under  a  writ  of  attachment 
in  the  suit  of  F.  v.  C,  and  also  under  an 
execution  issued  upon  a  judgment  had  in 
that  suit,  setting  up  that  plaintiff  claimed 
the  chattels  by  purchase  from  C,  and  that 
such  purchase  was  fraudulent  as  to  F.,  a 
creditor  of  C.  After  the  evidence  on  both 
sides  was  closed,  the  court,  on  motion  of 
plaintiff,  struck  out  the  attachment  pro- 
ceedings, judgment  and  execution,  and  all 
evidence  justifying  thereunder,  on  the 
ground  that  defendant  had  not  proved  all 
of  the  debt  upon  which  the  attachment 
issued:  held,  that  this  was  error;  that, 
had  no  debt  been  proved,  the  judgment 
and  execution  being  introduced,  with  an 
offer  to  show  a  levy  and  sale  thereunder, 
was  enough,  if  not  to  justify  the  first 
seizure  under  the  attachment,  at  least  to 
diminish  the  damages,  by  showing  that 
the  property  was  appropriated  by  law  to 
the  proper  purpose,  to  wit :  paying  C.'s 
debt,  if  it  really  were  his  property,  or 
subject,  as  his,  to  the  process  because  of 
the  fraud.     WaUcer  v.  Woods,  15  Cal.  69. 

97.  But  even  if  any  proof  aliunde  of 
C.'s  indebtedness  were  required,  when  the 
attachment  papers,*  afiidavit,  undertaking, 
etc.,  were  regular  on  their  face,  the  judg- 
ment was  prima  facie  sufiicient  to  admit 
the  attachment  papers  in  proof.    lb. 

98.  If,  in  justification  by  the  sheriff  un- 
der such  attachment,  judgment  and  execu- 
tion, it  be  necessary  to  aver  in  the  answer 
that  the  writs  of  attachment  and  execution 
were  returned  executed  by  the  sheriff, 
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still  the  omission  of  this  averment,  though 
it  might  have  heen  ground  of  demurrer, 
was  no  ground  for  rejecting  all  evidence 
under  such  justification.    lb. 

99.  Plaintiff  here  cannot  dispute  t]^e 
regularity  of  the  proceedings  in  such  at- 
tachment, unless  thej  were  void  on  their 
face.  Defendant  could  show  his  attach- 
ment proceedings,  the  judgment,  execution 
and  levy,  and  then  that  the  sale  hy  C.  to 
plaintiff  was  fraudulent  No  proof  of  the 
indehteness  of  C.  to  F.  was  necessary, 
afler  showing  the  afiidavit,  undertaking 
and  attachment;  and  no  irregularities — 
in  justifying  sureties  and  the  like— could 
be  availed  of  by  plaintiff.     lb. 


V.  Demand  on  a  Shekipp. 

100.  Where  a  sheriff  is  notified  before 
levy  that  a  third  person  owns  the  property, 
the  taking  is  tortious,  and  no  demand  is 
necessary  to  be  proven  in  an  action  of  re- 
plevin.    Xecttcy  V.  Ilaysy  1  Cal.  161. 

101.  Where  goods  of  a  tliird  party  are 
mixed  with  the  property  or  in  the  appa- 
rent possession  of  the  judgment  debtor, 
the,  sheriff  is  not  liable  for  levying  on 
them  as  the  property  of  the  debtor,  unless 
there  has  beeof  notice  and  demand  of  the 
goods  by  the  owner,  and  a  delay  or  re- 
fusal to  deliver.  Daumiel  v.  Gorham^  6 
Cal.  44;  Taylor  v.  Seymour^  6  CaL  514. 

102.  Where  no  such  notice  or  demand 
was  proved,  it  was  error  to  charge  the  jury 
'^  that  the  sheriff  was  a  trespasser,  and 
that  they  were  to  find  the  value  of  the 
goods."     Daumiel  v.  Gorhamy  6  Cal.  44. 

103.  In  an  action  against  a  sheriff  to 
recover  property  seized  under  process,  or 
its  value,  by  the  owner,  it  is  necessary 
that  the  plaintiff  should  show  afi^rmatively 
notice  and  demand  before  bringing  suit, 
otherwise  he  cannot  recover  in  such  action. 
Killey  v.  Scannell,  12  Cal.  75. 

See  Demand. 


VI.  Sale  by  the  Sheripf. 

104.  Under  proceedings  in  admiralty  in 
rem,  the  interest  of  one  part  owner  cannot 
be  sold  to  satisfy  a  demand  due  from  the 
vessel  itself.     Loring  v.  lUsley,  1  Cal.  29. 


105.  All  the  public  streets  of  San  Fran- 
cisco running  into  the  water,  as  laid  down 
in  the  official  map  of  the  city?  were  by 
operation  of  the  act  of  March  26th,  1851, 
extended  and  carried  to  the  front  line  of 
the  city,  and  as  such  are  subject  to  the  free 
enjoyment  of  the  public  and  exempt  from 
executions  against  the  city.  Wood  t.  Ci^ 
of  San  Francisco  J  4  CaL  193. 

106.  The  statute  regulatingsheriff'sgaks 
of  real  estate  does  not  design  to  invest  the 
purchaser  with  a  title  until  six  months  af- 
ter the  sales.  Duprey  v.  Morany  4  Cal.  196. 

107.  The  nature  of  the  interest  to  be  add 
under  a  decree  of  sale  is  sufficiently  ascer- 
tained by  a  lease  which  is  referred  to  and 
described  in  the  decree.  GaskiU  vZ  Mocrtj 
4  Cal.  235. 

108.  A  purchaser  at  sheriff's  sale  ac- 
quires no  right  whatever  against  the  sher- 
iff for  property  sold,  unless  at  the  time  of 
the  sale  he  -pays  down  in  cash  the  whole  of 
the  .purchase  money.  People  v.  Hayiy  5 
Cal.  68. 

109.  The  right  of  a  party  to  have  his 
title  to  land  protected  from  a  sale  which 
may  create  a  cloud  upon  it,  upheld.  Gwf 
V.  Ilermance,  5  Cal.  75. 

110.  If  the  sheriff,  before  a  sale  of  real 
estate  under  execution,  neglects  to  give 
the  proper  notice,  the  statlite  gives  an  ad- 
equate remedy  against  an  officer ;  bat  it  la 
not  sufficient  to  set  aside  or  avoid  a  sale. 
Smith  v.  JRandallj  6  Cal.  50.       • 

1 1 1.  A  party  who  purchases  stock  of  sa 
incorporation  sold  under  execution,  know* 
ing  they  were  under  hypothecation,  is 
chargeable  with  notice  of  the  Ustct,  and 
takes  subject  to  the  claim  of  the  pledge. 
Weston  V.  Bear  River  and  Auburn  W.  <md 
M.  Oo.y  6  Cal.  429. 

112.  A  sale  by  a  sheriff  under  execa- 
tion,  of  a  house  claimed  as  a  homestead 
by  the  defendant  in  execution,  and  ascer- 
tained by  appraisement  to  be  worth  over 
$5,000  should  not  be  made  until  an  exact 
appraisement  of  the  value  of  the  premis6B 
is  obtained,  so  that  the  sheriff  can  convey 
a  definite  fractional  undivided  interest 
therein.   Garyy,  Estabrooky  6  CaL  459. 

113.  Great  inadequacy  of  consideration 
paid  for  land  is  sufficient  to  put  the  par- 
chaser  upon  noUce  of  a  fraud  by  his  vend- 
or in  the  purchase  thereof  on  execution  at 
a  constable's  sale.  Argenti  v.  City  of  San 
Francisco,  6  CaL  679 ;  HaH  v.  BumeU, 
15  CaL  608. 


Sals  by  the  StaerilT. 


114.  A  purcliaser  at  sheriff's  eale  can 
miUDtain  an  action  for  rent  against  the 
tenant  in  possession  under  the  judgment 
debtor  before  the  expiration  of  six  moi 
allowed  for  redemption,  as  oAen  as 
rent  be'»>rae8  due,  under  the  terms  of  the 
lease  existing  when  he  purchased.  Rey- 
nolds V.  Lathrap,  7  Cal.  46. 

115.  The  regularity  of  a  sheriff's  sale 
cannot  be  impeached  hj  a  stranger,  or  in  a 
collateral  proceeding.  KeUey  t.  Duiitap, 
7  Cal.  162. 

116.  Tenants  in  common,  or  partners, 
have  a  right  Co  acquire  their  cotenant's 
copartner's  interest  by  purchase  under 
execution  sale,  there  being  nothing  in  their 
relations  to  forbid  it.     Gunter  t.  Laffan, 

7  CaL  593. 

117.  Where  a  party  purchased  real 
late  at  an  execution  sale  upon  the  faith  of 
the  re  presentations  of  a  judgment  creditor 
that  bis  judgment  was  the  first  on 
property,  when  in  fact  there  were  prior 
incumbrances  on  it  of  more  than  its  value : 
held,  that  the  purchaser  should  be  relieved 

,  and  the  judgment  creditor  should  be  es- 
topped  from   claiming  an  advantage  re- 
sulting from  his  own  misrepresenlatii 
Webster  v.  Rawort/i,  8  Cal.  2.5. 

116.  The  writ  of  venditioni  exponas 
ifl  a  simple  order  of  (he  court  to  sell  prop- 
erty already  levied  on  under  execution. 
It  confers  no  power  to  levy,  and  a  recital 
in  (he  return  that  the  sheriff  had  levied 
and  sold  by  virtue  of  the  writ  is  an  unim- 
portant  error,  when  it  appears  that  the 
levy  had  been  previously  made  under 
execution.  Welch  v.  SuUivun,  8  Cal. 
186. 

119.  After  the  adoption  of  the  common 
law  in  1650,  the  municipal  and  common 
lands  of  pasturage  were  liable  lo  execu- 
tion sale.  Welch  v.  Sullivan.  8  Cal.  197 ; 
coatra,  Jfart  V.  BumeU,  15  C&\.  GW.  See 
IblladayT.Fritbie.  15  Cai.63i;  Wheeler 
T.  MiUer,  16  Cal.  125. 

120.  A  sale  under  a  void  judgment 
passes  no  title.  If  the  judgment  is  merely 
voidable,  the  sale  is  good.     Gray  v.  Hateea, 

8  Cal.  568. 

121.  In  an  action  against  a  purchaser  at 
sheriff's  sale  for  not  paf  ing  the  amount  of 
his  bid,  it  cannot  be  set  up  as  a  defense 
Uiat  DO  sufficient  notice  of  the  sale  was 
given.     Harcty  v.  Fitk,  9  Cal.  94. 

122.  The  title  to  real  estate  sold  under 
execution  does  not  pass  until  the  execu- 


tion and  delivery  of  the  sheriff's  deed. 
Anlhcmy  v.  Wewtl,  9  Cal.  104. 

123.  A  purchaser  at  a  sheriff's  sale  may 
have  a  lien  upon  the  property  prior  to  that 
of  the  redemption er.  Knight  v.  Fair,  9 
Cal.  118. 

124.  The  interest  of  a  miner  in  his 
mining  claim  ia  property,  and  may  be 
taken  and  sold  under  execution.  McKevn 
V.  Bisbee,  9  Cai.  a42. 

126.  An  execution  issued  under  a  judg- 
ment of  the  district  court  rendered  in 
1850,  before  the  judgment  was  signed  by 
the  district  judge,  is  void,  and  a  sale  under 
BUch  execution  passes  no  title  to  the  pur- 
chaser.     WelU  V.  Sou/,  9  Cal.  497. 

126.  A  sherifF  may  be  enjoined  from 
selling  real  property  belonging  to  the  wife 
under  an  execution  against  the  husband. 
Alverson  T.  Janet,  10  Cal.  12. 

127.  A  complaint  against  a  sheriff  and 
his  sureties  for  selling  under  execution  the 
homestead  of  plaintiffs,  which  sets  out  that 
the  sheriff  was  in  possession  of  a  certaia 
execution  against  pltunttff  J.  Kendall,  and 
under  color  of  said  execution  wrongfully 
and  illegally  entered  upon  and  sold  certain 
property,  the  homestead  of  the  plainlifis, 
and  averring  in  the  sum  of  two  thousand 
dollars,  the  value  of  the  property,  is  in- 
sufficient, as  tbe  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
KendaU  v.  CUxrk,  10  Cal.  18. 

128.  No  damf^  can  result  from  such  a 
sale.  If  the  property  sold  was  a  home- 
stead, the  sheriff's  deed  conveyed  nothing. 
The  purchaser  at  such  sale  could  acquire 
no  right  to  the  propeny,  nor  could  tbe 
plaintiff  suffer  any  injury,     lb. 

129.  A  sheriff  is  not  protected  in  tbe 
sale  of  personal  property  by  the  verdict  of 
the  jury  in  a  trial  of  the  right  of  property, 
under  the  provisions  of  section  218  of  the 
code.   Perkint  v.  Thtymburgh,  10  Cal.  192. 

130.  A  party  may  enjoin  a  sale  of  his 
property  on  execution  against  another  for 
the  other's  debt.  Hickman  v.  O'Neal,  10 
CaL  294. 

131.  The  interest  of  one  partner  in  the 
partnership  chattels  is  the  subject  of  levy 
and  sale  by  the  sheriff  on  an  execution 
against  one  of  the  partners.  Waldman  v. 
BrodtT,  10  CaL  380 ;  Jonet  v.  Ihompton, 
12  Cal.  198. 

132.  D.  purchased  a  lot  of  land  at  sher- 
iff's sale  on  execution,  entered  and  im- 
proved tbe  same.    AAerwards  t).  removed 
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the  buildings.  On  that  day  the  defendants 
in  execntion  sold  the  premises  to  T.,  who 
then  redeemed  the  lot,  and  then  sued  D. 
for  the  value  of  the  buildings :  held,  that 
as  there  was  no  evidence  that  the  build- 
ings were  attached  to  the  premises  sold, 
T.  cannot  recover.  I^ler  v.  Decker,  10 
Cal.  436. 

133.  The  general  statute  defines  the 
duties  of  the  sheriff  in.  respect  to  final 
process.  It  declares  "that  the  sheriff 
shall  execute  the  writ  (of  fieri  facias)  by 
levying,  etc^,  and  paying  to  the  plaintiff  or 
his  attorney  so  much  of  the  proceeds  as 
will  satisfy  the  judgment,  etc.,  and  if  there 
be  any  excess  he  shall  return  the  same  to 
the  iudficment  debtor.  The  acts  are  to  be 
construed  in  pari  materia.  Wilson  v. 
Broder,  10  Cal.  488. 

134.  Until  a  consummation  of  a  sale  of 
real  property  upon  execution  is  made  by 
a  conveyance  from  the  sheriff,  the  estate 
remains  in  the  judgment  debtor.  Until 
then  the  purchaser  possesses  only  a  right 
to  an  estate,  which  may  afterwards  be  per- 
fected by  conveyance.  Cummings  v.  Coe, 
10  Cal.  531. 

135.  The  title  of  a  purchaser  of  real 
estate  at  sheriff's  sale  does  not  depend 
upon  the  return  of  the  officer  to  the  writ- 
The  purchaser  has  no  control  over  the 
conduct  of  the  officer  in  this  respect.  CUmd 
V.  El  Dorado  County,  12  Cal.  133. 

136.  The  sheriff  can  only  seize  and  sell 
an  interest  and  right  of  the  judgment 
partner  therein,  subject  to  the  prior  rights 
and  liens  of  the  other  partners  and  the 
joint  creditors  therein.  Jones  v.  Thomp- 
son, 12  Cal.  198. 

137.  In  such  case  the  decree  should  not 
order  a  private  sale  of  the  firm  property. 
The  selling  of  cattle,  sheep,  etc,  at  private 
sale  is  dangerous  as  a  precedent,  and 
liable  to  great  abuse  in  practice.  Janes  v. 
Thompson,  12  Cal.  200. 

138.  The  registration  act  only  protects 
purchasers.  Creditors,  as  such,  are  not  in- 
cluded within  its  provisions.  But  a  judg- 
ment creditor  purchasing  at  his  own  sale 
without  notice  is  a  bona  fide  purchaser  with- 
in the  act.     Hunter  v.  Watson,  1 2  Cal.  377. 

139.  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold  with- 
out being  in  the  possession  of  the  officer 
at  the  sale,  to  be  exhibited  to  the  bystand- 
ers and  assigned  to  the  purchaser,  unless 
a  full  and  accurate  description  of  the  par- 


ticular interest  and  chose  in  action,  with  all 
of  its  conditions  and  covenants,  and  a  full 
explanation  of  the  facts  determining  the 
value  of  the  chose,  be  given  by  the  levy, 
and  announced  at  the  sale.  OrandaUx, 
EUm,  13  Cal.  23. 

140.  The  payment  by  a  judgment  debtor 
of  a  judgment  after  a  sheriff's  sale  extin- 
guishes the  lien;  and  the  fact  that  he  takes 
a  transfer  of  the  certificate  and  the  sheriff's 
deed  instead  of  a  certificate  of  redemption, 
cannot  divest  the  lien  of  a  subsequent  ju^ 
ment     McCarty  v.  Christie,  13  Cal.  81. 

141.  The  purchaser  at  sheriff's  sale  of 
a  water  ditch  is  entitled  to  the  rents  and 
profits  thereof  from  the  date  of  the  sale 
till  the  expiration  o/the  time  for  redemp- 
tion, as  well  from  the  judgment  debtor  in 
possession  as  from  his  tenant.  Harris  v. 
Reynolds,  13  Cal.  516. 

142.  A  party  in  possession  of  premises 
under  sheriff's  sale,  and  receiving  renU 
and  profits  during  the  time  for  redemption, 
should  in  equity,  as  between  him  and  de- 
fendant in  execution,  pay  the  taxes  as- 
sessed while  he  is  so  in  possession.  If  the  . 
owner  does  not  pay  them,  then  the  statute 
requires  the  party  in  possession  to  pay. 
Kelsey  v.  AhboU,  18  Cal.  619. 

143.  S.  &  B.  in  1854  execute  a  mort- 
gage on  their  property  to  H.  Subsequent- 
ly they  execute  another  mortgage  on  the 
same  property  to  plaintiff.  Later,  in  1 855, 
S.  conveys  his  interest  to  N«,  the  deed  de- 
claring the  interest  to  be  sold  subject  to 
the  two  mortga^s.  Later,  V.  sells  to  de- 
fendant W.,  the  deed  contmning  the  same 
recital  as  the  last.  In  February,  1856,  a 
decree  of  foreclosure  of  the  first  mortgi^ 
to  H.,  sale  of  the  property  thereunder,  de- 
fendant W.  the  purchaser,  and  in  due  tine 
a  sheriff's  deed  to  him  and  possession.  Li 
June,  1855,  foreclosure  of  the  second  mcnrt- 
gage  to  plaintiff,  sale  thereunder,  plaintiff 
the  purchaser,  and  in  March,  1857,  sher- 
iff's deed  to  him :  held,  that  the  plaintiff 
cannot  maintain  ejectment  against  defend- 
ant W.  on  his  sheriff's  deed ;  that  defend- 
ant claiming  title  through  foreclosure  o£ 
the  first  mortgage,  and  being  in  possesston^ 
cannot  be  dispossessed  by  B.  Browm  v. 
Winter,  14  CaL  84- 

144.  A  certificate  of  the  sheriff  of  the 
purchase  of  property,  as  tliat  of  the  de- 
fendant in  execution;  is  not  sufficient  to 
entitle  the  holder  to  redeem  as  such  suc- 
cessor, at  least,  not  until  the  expiration  of 
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the  eix   months.     SiukeS  v.  Manlofe,  14 
Cal.  58. 

14s.  Where  e.  party  to  a  judgment  has 
obtained  an7*a(tvantage*through  the  juclg- 
menl,  he  mast  restore  that  advantage  to 
the  other  part}'  if  the  judgment  be  aficr- 
wards  reversed.  Seynoldt  v.  Harri»,  14 
Cal.  G79. 

146.  If,  on  sale  under  judgment,  the 
plaintiff  buys  in  the  property,  4ie  must  re- 
store it  to  tbe  defendant  on  reversal  of  the 
judgment.  Othervrise,  as  to  a  stranger,  a 
boua  fide  purchaser  without  noftce.  He 
is  not  within  tbe  rule.  But  to  constitute 
liimself  sueb  a  purchaser,  he  must  show 
that  he  has  paid  the  purchase  money,  and 
ak'o  that  he  is  the  purchaser  of  the  legal 
title,  not  of  a  mere  equity.  And  a  pur- 
chaser at  execution  sate  is  not  clothed 
with  the  legal  title  until  he  receives  a  sher- 
iff's deed.     lb.  G80. 

147.  An  assignee  of  a  judgment  and  of 
the  sheriif's  certificate  of  a  sale  thereun- 
der stands  in  lb*  sanie  position  as  his  as- 
Bignor,  the  plaintiff,  af\er  the  judgment 
has  been  reversed,  and  the  'sale  will  be  set 
aside  and  the  properly  restored  lo  the  de- 
fendant where  no  loss  or  injury  will  be 
done  the  assignee,     lb.  681. 

148.  Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a 
sheriff's  sale  on  a  foreclosure  of  a  mort- 
gage, and  the  judgment  on  which  such  sale 
was  made  is  afterwards  reversed  by  the 
supreme  court,  and  restitution  of  the  prop- 
erty i:i  ordered,  the  court  below  may,  on 
motion,  order  such  party  in  possession  to 
account  before  a  referee  for  the  rents  and 
profiTs  received  by  him — ihat  is,  for  the 
Bales  of  water,  etc.  The  right  lo  such 
rents  aad  profits  being  clear,  the  court  wilt 
not,  on  a  mere  question  of  remedy,  com- 
pel a  direct  suit  for  them.  Raun  t.  Rey- 
nolds.  15  Cal.  409. 

149.  The  common  law  method,  in  such 
cases,  of  an  inquisition  of  damages  by  a 
aberiff's  jury  on  the  writ  of  restitution, 
would  be  impracticable,  in  estimating  the 
rents  aod  profits  of  a  water  ditch — involv- 
ing, as  the  inquiry  would,  the'  receipts 
from  sales  of  water  every  day  for  a  long 
period,  as  also  paymenU,  expenses,  etc. 


if  it  be  entered  directly  under  the  mort- 
gage lo  enforce  which  the  sale  was  made ; 
and  having  received  ibe  proceeds  of  the 
property  by  way  of  sales  of  water,  and 
appropriated  the  same  to  his  own  use,  he 
cannot  hold  the  property  bound  by  the 
mortgage,  and  at  the  same  time  refuse  to 
give  the  mortgagor  the  benelit  of  the 
amount  so  received.  In  equily  he  is  not 
purchaser,  but  a  mortgagor;  and  though 
the  sale  was  not  set  aside  until  after  the 
ipts  of  the  rents  and  profits,  siill,  when 
IS  set  aside,  the  order  took  effect  upon 
the  relations  of  the  parties  as  ihey  existed 
before  the  sale — the  mortgagor  and  the 
mortgagee  have  the  same  rights  they  had 
before.     lb.  471. 

151.  Defendant,  as  coroner  and  acting 
sheriff,  levied  on  and  advertised  for  sale 
all  the  right,  title  and  interest  of  T.  in  cer- 
tain horses  and  cattle  in  the  hands  of  a  re- 
ceiver appointed  in  a  suit  between  J.  and 
T.,  as  partners:  held,  ihat  plainlilf  was 
not  entitled  to  an  injunction  restraining  the 
sale,  unless  the  injury  would  be  iixepam- 
blc ;  and  that  this  must  appear  by  a  clear 

ling  of  the  plaintiff's  right  to  the  prop- 
erty and  defendant's  insolvency.  Mvre  v. 
Ord,  15  Cal.  206. 

152.  The  municipal  lands  to  which  tbe 
city  of  San  Francisco  succeeded  as  a  pue- 

ivere  held  in  trust  for  the  public  use 
of  the  city,  and  were  not,  either  under  the 
old  government  or  the  new,  the  subject  of 
seizure  and  sale  under  execution.  Hart 
V.  BumeU,  15  Cal.  616. 

153.  The  proviso  in  the  act  of  March 
26th,  1851,  granting  cerliun  beach  and 
water  lot  property  in  San  Francisco  to  the 
city,  ibat  tbe  city  shall  pay  into  the  Slate 
ireasury,  within  twenty  days  after  iheir 
receipt,  twenty-five  percent.of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  condi- 
tion, either  precedent  or  eubscqucnl,  an- 
nexed" to  t  he  grant ;  and  the  property  men- 
tioned in  the  act  is  not  devoted  by  the 
grant  of  the  State  to  any  specific  public 
purposes,  or  made  subject  lo  the  perform- 
ance of  any  trusts  by  the  city.  The  inter- 
est of  the  city  is  absolute,  qualified  by  no 
conditions  and  subject  to  no  specific  uses. 
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and  water  lot  property  can  be  sold  on  ex- 
ecution against  the  city,  not  to  be  disturb- 
ed ;  but  any  rights  which  "  the  commis- 
sioners of  the  funded  debt  of  the  city  of 
San  Francisco,"  under  the  act  of  May  1st, 
1851,  may  possess  in  this  property  are  not 
passed  on.     HoUaday  v.  Frisbiej  15  Cal. 

637. 

155.  A  purchaser  of  beach  and  water 
lot  property  at  a  sheriff's  sale,  in  August, 
1851,  on  execution  issued  upon  a  judg- 
ment recovered  in  January,  1851,  against 
the  city  of  San  Francisco,  acquired  a  title, 
if  the  judgment  became  a  lien  upon  the 
jMPoperty  sold  previous  to  the  act  of  May 
1st,  1851,  and  the  conveyance  from  the 
commissioners  of  the  sinking  fund  to  the 
commissioners  of  the  funded  debt.  Wheeler 
V.  M7fer,16Cal.  125. 

156.  In  this  case,  as  the  record  does 
not  show  that  the  judgment  ever  became 
such  lien,  the  decision,  giving  title  to  the 
purchaser,  must  be  taken  without  refer- 
ence to  any  rights  which  the  commission- 
ers of  the  funded  debt  may  possess.  They 
are  not  parties,  and  as  to  their  rights  no 
opinion  is  here  expressed.    Ib» 

►  157.  The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is 
docketed  upon  the  property  of  the  judg- 
ment debtor  "hot  exempt  from  execution," 
which  means  upon  property  not  subject  to 
forced  sale.  The  homestead  is  not  subject 
to  sugh  sale,  either  on  execution  or  any 
other  final  process  of  the  court.  AcUey  v. 
Okamberlain,  16  Cal.  182. 
See  Execution. 
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158.  A  deputy  sheriff  may  execute  a 
deed  for  Jand  sold  under  execution j  but  in 
the  name  of  his  principal,  otherwise  it  is 
decisive  against  the  party  claiming  under 
it    Lewes  v.  Thompson^  3  Gal.  266. 

159.  A  claim  of  title  by  virtue  of  a 
sheriff's  deed  is  insufficient  without  show- 
ing the  judgment  which  authorized  the 
sale.     Sullivan  v.  Dams^  4  Cal.  292. 

160.  A  mandamus  will  not  lie  to  com- 
pel a  sheriff  to  make  a  deed  of  land  to  a 
purchaser  at  execution  sale,  who  refuses 
to  pay  the  purchase  money  on  the  ground 


that  he  is  entitled  to  it  as  oldest  judgment 
and  execution  creditor ;  especially  where 
there  is  an  unsettled  contest  as  to  the  pri- 
ority of  his  liei#  WiUicads  v.  Smith,  € 
Cal.  91. 

161.  It  is  error  to  decree  that  the  sher- 
iff should  execute  a  deed  to  the  purchaser 
on  the  foreclosure  sale,  the  land  sold  be- 
ing subject  to  redemption  in  six  mondia. 
Harlan  v.  ^mith,  6  CaL  174. 

162.  Where  the  sheriff  who  made  the 
sale  of  land  under  a  writ  partially  exe- 
cuted by  him  while  in  office,  dies  b^ore 
executing  a  conveyance,  the  law  having 
failed  to  provide  for  the  completion  of  the 
execution  in  auch  a  case,  the  only  remedy 
left  to  the  purchaser  is  to  apply  to  the 
court  for  the  appointment  of  a  commis- 
sioner or  master  to  execute  the  ooovej- 
ance.  People  v.  Baring,  8  CaL  407 ;  Jm- 
thontf  V.  Wessely  9  CaL  104. 

163.  The  title  to  real  estate  sold  at  sher- 
iff's  sale  does  not  pass  until  the  execotioQ 
and  delivery  of  the  shea's  deed.  Jth 
thantf  V.  Wessely  9  Cal.  104. 

164.  A  shei*iff,  who  sells  land  under  ex- 
ecution, and  gives  a  certificate  of  the  sale 
to  the  purchaser,  and  subsequentlj  his 
term  of  office  expires,  is  the  proper  per- 
son to  make  the  deed.     lb, 

165.  Where  parties  claim  under  a 
deed  executed  by  the  sheriff,  upon  a  sale 
on  execution,  they  are  chargeable  with 
notice,  of  the  defects  in  the  judgment  upon 
which  the  execution  issued.  Weib  v. 
Stout,  9  Cal.  497. 

166.  Where  a  sheriff's  deed  is  executed 
by  a  deputy,  in  the  name  of  a  sheriff^jrhose 
term  of  office  had  expired  at  the  time  of 
the  execution  of  the  deed,  the  authority  of 
the  deputy  must  be  shown  to  authorixe 
such  deed  to  be  read  as  evidence  in  an 
action  of  ejectment  Chud  v.  N  Dorado 
County,  12  Cal.  134. 

167.  In  an  action  against  a  sheriff  for 
special  damages  resulting  from  a  reibsal 
on  the  part  ofthe  sheriff  to  make  and  de- 
liver to  plaintiff  a  deed  to  certain  premi- 
ses purchased  by  pifdntiff  at  sheriff's  sale^ 
where  there  is  no  allegation  in  the  com- 
plaint of  title,  nor  any  averment  that  in 
case  the  deed  had  been  executed,  plaintiff 
would  have  been  able  to  recover  poeees- 
sion  of  the  premises  or  the  rents  and  prof- 
its: held,  that  such  complaint  is  insiiffi- 
cient    Knight  v.  Fair,  12  CaL  297* 

168.  On  mandamus  by  the  assignee  of 
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a  sheriff's  certificate  of  sale  to  compel  the 
execution  of  a  deed,  the  question  whether 
such  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution 
debtor  afler  the  sale  cannot  be  tried.  The 
right  to  the  deed  is  the  only  matter  in  con- 
troversy."   Ptopla  V.  Inoin,  14  CaL  436. 

169.  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed,  executed 
npoD  a  purchase  made  on  a  sale  under  a 
decree  of  foreclosure,  and  was  also  a  party 
to  the  foreclosure  suit,  he  is  concluded  by 
the  decree  from  setting  up  a  title  whidi 
was  in  that  suit  adjudicated  agtunst  him. 
Clark  V.  Boynau,  14  CaL  637. 

170.  The  damages  which  a  plaintiff  can 
recorer  in  an  action  of  ejectment,  for  the 
Dse  and  occupation  of  the  premises,  are 
snch  as  arise  subsequent  to  the  accruing 
of  his  rights  of  possession,  and  when  his 
right  depends  upon  a  sheriff's  deed,  he 
cannot  recover  in  this  form  of  action  for 
the  use  and  occupation  for  the  six  months 
intervening  the  sale  and  the  execution  of 
the  deed.    lb. 


See  Admiraltt,  Sill  of  Ladino, 
Chaetke  Pabtt,  Vessels. 
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1.  Courts  will  take  judidal  notice  of  the 
signatures  of  their  officers  as  snch, 
there  is  no  rule  which  extends  such  notice 
to  the  signatures  of  parties  to  a  cause. 
When,  therefore,  the  proof  of  service  of 
'  process  consists  of  the  written  admissioDS 
of  defendants,  such  admissions,  to  be  avail- 
able in  the  action,  should  be  accompanied 
with  some  evidence  of  the  genuineness  of 
the  siiniatnres  of  the  parties.    In  the  ab- 
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See  LiBGL  AlfD  Sl ANDES. 


SOLDIER. 


1.  The  mere  fact  that  a  man  is  a  soldier 
in  the  United  Slates  army  does  not  dis- 
qualify him  from  voting  in  this  State.  But 
he  cannot  vote  unless  he  has  been  a  citizen 
of  the  State  and  of  the  county  in  which 
he  votes  for  the  constitutional  period. 
People  V.  RiUy,  15  CaL  49. 

2.  A  mere  residence  or  sojourn  in  the 
country  as  a  soldier  does  not  make  him  a 
citizen,  or  prove  him  to  be  such.  The 
rule  as  fixed  by  the  constitution  is,  that 
the  fact  of  such  sojourn  or  residence  as  a 
soldier  neither  creates  nor  destroys  citizen- 
ship— leaving  the  political  status  of  the 
soldier  where  it  was  before.     lb. 

3.  A  copy  of  a  copy  of  a  muster  rail  of 
United  States  soldiers  is  not  admissible  in 
evidence  to  prove  a  man  to  be  a  soldier. 
lb.  50. 

4.  Where  the  right  of  a  United  States 
soldier  to  vote  is  contested,  the  burden  of 
proof  is  upon  the  contestant.     Ih. 


SOLE  TRADER. 


1.  Li  an  action  against  a  femme  sole 
trader,  it  is  improper,  to  join  her  husband 
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2.  The  effect  of  our  statute  is  to  make 
a  feiume  sole  of  a  married  woman  who  is 
a  sole  trader,  as  to  the  particular  business 
in  which  she  is  engaged.     Ih, 

3.  In  an  action  brought  by  a  marriet^ 
womdn  concerning  property  belonging  to 
her  as  a  sole  trader,  the  husband  need  not 
be  joined.  Guttman  v.  Scannell,  7  Cal.  458. 

4.  By  the  provisions  of  the  sole  traders' 
act,  the  legislature  designed  to  afford  to 
every  married  woman  an  opportunity  of 
providing  against  the  improvidence  or 
misfortunes  of  her  husband,  by  engaging 
in  any  legitimate  calling,  by  protecting  her 
earnings  against  her  husband  and  liis 
creditors,  and  enabling  her,  by  her  own 
energy  and  industry,  to  support  herself 
and  children.     lb. 

5.  So  far  from  forbidding,  the  law,  by 
the  plainest  implication,  intends  that  the 
capital  invested  by  the  wife  as  a  sole  trad- 
er, to  the  extent  of  $5,000,  may  be  fur- 
nished by  the  husband.     lb, 

6.  If  the  husband  at  the  time  was  in- 
solvent, the  transfer  as  to  his  creditors 
would  be  fraudulent  and  void.     lb, 

7.  The  act  does  not  confine  sole  traders 
to  any  particular  trade  or  occupation,  nor 
prohibit  the  husband  from  being  employed 
by  or  acting  for  his  wife  in  the  business. 
A  459. 

8.  The  fi^t  that  the  business  was  un- 
suited  to  the  sex  of  the  wife,  and  the  em- 
ployment  of  the  husband  therein,  would 
be  circumstantial  evidence  tending  to  es- 
tablish fraud,  but  not  conclusive  evidence 
of  it. 

9.  The  right  of  the  wife  to  acquire 
property  by  purchase,  during  the  marriage, 
can  only  exist  as  an  exception  to  the  gen- 
eral rule  as  laid  down  by  the  act  defining 
the  rights  of  husband  and  wife,  and  this 
exception  exists  in  the  case  of  a  sole  trad- 
er by  statute.  Alderson  v.  Jones,  10  Cal.  12. 

See  Husband  and  Wife,  II,  7. 


SOVEREIGNTY. 

• 

1.  The  sovereign  power  may,  in  dis- 
posing of  lands,  annex  such  conditions  to 
a  grant  as  it  sees  fit ;  and  in  such  a  case  a  | 


restriction  against  aUenatioo,  inserted  in 
a  grant  and  authorized  by  law,  will  not 
be  held  void  on  the  ground  that  it  is 
against  the  policy  of  the  law.  Suiiol  v. 
Hepburn,  1  CaL  274. 

2.  The  State  has  an  absolute  right  to 
control,  regulate  and  improve  the  naviga- 
ble waters  within  its  jurisdiction,  as  an  at- 
tribute of  sovereignty.  Gunier  v.  Gtar^y 
1  Cal.  467. 

3.  The  mines  of  gold  and  silver  in  the 
public  lands  are  as  much  the  property  of 
the  State,  by  virtue  of  the  sovereignty,  u 
are  similar  mines  in  the  hands  of  a  pri- 
vate .proprietor.   HicHu  v.  Bell^  3  CaL  227. 

4.  The  State,  therefore,  has  the  sole 
right  to  authorize  them  to  be  worked,  to 
pass  laws  for  their  regulation,  to  lieense 
miners,  and  affix  such  terms  and  condi- 
tions as  she  may  deem  proper  to  the  fi«e- 
dom  of  their  use.     lb, 

5.  The  United  States,  as  owner  of  land 
within  the  limits  of  the  State,  only  occu- 
pies the  position  of  any  private  proprietor, 
with  the  exception  of  exemption  fnun 
State  taxation,     lb. 

•  6.  E{^ch  State  is  supreme  within  its 
own  sphere  as  an  independent  sovereignty. 
People  V.  Coleman,  4  Cal.  49. 

7.  By  well  settled  rules  of  construction, 
the  right  of  thb  State  to  regulate  com- 
merce is  concurrent  witli  that  of  Congress, 
with  the  understanding  always  that  all 
State  regulations  inconsistent  with  those 
of  the  federal  government  on  this  subject 
give  way.     lb.  58. 

8.  The  right  of  the  State  to  lands  un- 
der water,  where  the  tide  ebbs  and  flows, 
is  founded  upon  her  sovereign  control  over 
the  easement,  or  right  of  navigation; 
where,  therefore,  the  easement  is  destroyed, 
the  right  of  the  State  ceases,  except  to 
prosecute  for  prepresture,  and  have  the 
casement  restored.  Guy  v.  Hermatice,  5 
Cal.  74. 

9<  The  federal  government  has  not  osly 
the  right  of  eminent  domain,  but  the  fee 
and  the  prime  and  uncontrolled  right  of 
disposition  of  the  territory,  all  of  which 
are  attributes  of  sovereignty.  jReople  v. 
Fokom,  5  Cal-  377. 

10.  Sovereignty  can  never  be  in  abey- 
ance, and  until  there  was  some  local  gov- 
ernment organized,  either  by  the  people 
of  the  territory  or  some  other  competent 
authority,  the  United  States,  upon  the  doe- 
trine  of  necessity,  sacceeded  to  and  repre- 
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sented  the  government  of  Mexico,  as  far 
as  the  same  could  be  exercised,  within  the 
purview  of  the  constitution.     Ih»  378. 

11.  The  government  of  the  United 
States,  in  the  face  of  the  ^notorious  occu- 
pation of  the  public  lands  in  this  State  by 
her  citizens — ^that  upon  the  lands  thej 
have  mined  for  gold,  constructed  canals, 
built  saw  mills,  cultivated  farms,  and  prac- 
ticed every  mode  of  industry— has  assert- 
ed no  right  of  ownership  to  any  of  the 
mineral  lands  in  this  State.     Ckmger  v. 

Weaver,  6  Cal.  657. 

12.  Sovereignty  is  a  unit  that  cannot  in 
its  very  nature  be  divided.  It  must  re- 
side with  only  one  party,  and  the  highest 
ultimate  right  to  determine  the  limits  «nd 
powers  of  each,  must  belong  to  that  gov- 
ernment with  which  is  found  the  supreme 
law  of  the  entire  nation.  Warner  v.  Steamer 

Uncle  Samy  9  Cal.  720. 

13.  Money  is  not  the  species  of  prop- 
erty which  the  sovereign  authority  can 
authorize  to  be  taken  in  the  exercise  of 
its  right  of  eminent  domain.  Burnett  v. 
City  of  Sacramento,  12  Cal.  83. 

See  Eminent  Domain. 
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SPECIFIC  PERFORMANCE. 

1.  -^.,  the  owner  of  a  lot  of  land  in  San 
Francisco,  requested  B.  to  sell  the  same, 
and  delivered  to  him  the  title  deeds  in  or- 
der to  enable  him  to  effect  a  sale.  B. 
agreed  verbally  with  the  plaintiff  to  sell 
the  land  to  him,  but  A.  refused  to  comply 
with  the  verbal  agreement  which  B.,  his 
agent,  had  made  with  plaintiff:  held,  in 
an  action  by  the  plaintiff  against  A.  to 
compel  the  execution  of  a  deed  or  the 
payment  of  damages,  that  the  agreement 
was  void  and  could  not  be  enforced,  and 
that  the  defendant  A  was  not  liable  in 
damages.     Harris  v.  Brown,  1  Cal.  100. 

2.  A  specific  performance  of  a  contract 
for  the  conveyance  of  land  can  be  en- 
forced only  when  the  contract  is  in  writ- 
ing, or  where  there  has  been  part  per- 
formance of  a  verbal  contract  by  the 
vendee.     JBoen  v.  Simmons,  1  Cal.  121. 

3.  Where  the  terms  of  a  verbal  con- 
tract are  reduced  to  writing,  but  the  wiit- 

60 


ten  paper  is  neither  signed  nor  delivered, 
the  contract  will  be  deemed  inchoate  and 
incomplete  and  neither  party  will  be  bound 
by  it.     lb. 

4.  A  party  who  seeks  a  specific  per- 
formance of  a  verbal  contract  for  the  con- 
veyance of  real  estate,  should  show  that 
he  has  fully  complied  with  the  substance 
of  the  contract  on  his  part.     Ih. 

5.  Where  A  contracted  verbally  to  con- 
vey to  B  a  certain  lot  of  land  for  $5,000,  of 
which  sum  $1,000  was  to  be  paid  down  and 
the  balance  in  two  months,  with  interest  at 
the  rate  of  two  per  cent  a  month,  and  the 
time  for  the  payment  of  the  $4,000  had 
elapsed  long  before  the  commencement  of 
the  suit :  held,  the  plaintiff  not  having  paid 
or  tendered  the  $4,000  with  interest,  that 
a  specific  performance  ought  not  to  be  de- 
creed,    lb, 

6.  The  case  of  Ifoen  v.  Simmons,  1  Cal. 
119,  deciding  that  a  verbal  contract  of  it- 
self alone  was  insufficient  under  Mexican 
law  to  transfer  the  title  to  real  estate,  af- 
firmed; but  where  a  verbal  contract  of 
sale  in  prsesenti  and  the  title  deeds  were 
delivered  by  the  vendor  to  the  vendee, 
and  permission  given  to  tiie  vendee  to  en- 
ter and  take  possession  of  the  land,  and 
the  vendee  did  accordingly  take  posses- 
sion and  make  valuable  improvements  on 
the  premises :  held,  that  a  specific  per- 
formance of  the  verbal  contract  should  be 
decreed.     Tohler  v.  Folsom,  1  Cal.  210. 

7.  Where  there  has  been  such  part  per- 
formance of  a  verbal  contract  of  sale  by 
the  plaintiff  as  to  put  him  into  a  situation 
which  would  operate  as  a  fraud  upon  him, 
unless  the  verbal  agreement  should  be  en- 
forced, a  specific  performance  of  the  con- 
tract will  be  decreed.     Ih,  213. 

8.  A  party  seeking  to  enforce  a  spe- 
cific performance  of  a  contract  must  show 
that  he  has  acted  in  good  faith.  Conrad 
V.  lAndley,  2  Cal.  175. 

9.  A  party  entering  upon  land  under  an 
agreement  to  purchase,  and  afterwards 
abandoning  the  purchase  disclaiming  the 
title  of  the  vendor,  forfeits  the  benefit  of 
the  agreement  and  cannot  on  subsequently 
tendering  the  purchase  money  claim  a 
specific  performance.     Ih. 

10.  On  a  bill  for  specific  performance, 
defendant  alleged  fraud  in  the  contract 
sued  upon,  but  admitted  payment  of  the 
consideration  money  under  protest,  affirm- 
ing the  fraud:  held,  that  the  receipt  of 
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payment  was  no  waiver  of  tlie  defense  and 
that  defendant  was  not  estopped  from 
showing  the  fraud,  and  that  it  was  error 
in  tlie  court  not  so  to  instruct  the  jury 
when  requested.  Rvssell  v.  Amador,  3 
Cal.  402. 

11.  An  unwritten  contract  for  the  sale 
of  land  is  void,  by  the  express  declara- 
tion of  the  statute  of  frauds,  and  a  court 
of  equity  has  no  power  to  enforce  a  spe- 
cific performance  of  it.  Ahel  v.  Oalder- 
wood,  4  Cal.  91. 

12.  A  court  of  equity  is  always  chary 
of  its  power  to  decree  specific  performance, 
and  will  withhold  the  exercise  of  its  juris- 
diction in  that  respect,  unless  there  is  such 
a  degree  of  certainty  in  the  terms  of  the 
contract  as  will  enable  it  at  one  view  to  do 
complete  equity.  Morrison  v.  Rosstgnoly 
5  Cal.  66. 

13.  Lands  held  by  no  other  tenure  than 
possession  may  be  legitimate  subjects  of 
control ;  and  sometimes,  in  equity,  chattel 
interests  or  personal  property  are  made 
the  subject  of  specific  performance.  John- 
son V.  Rickett,  5  Cal.  219. 

14.  In  an  action  for  specific  perform- 
ance against  a  vendor  who  refused  to  make 
a  title,  it  is  not  necessary  that  a  deed 
should  be  tendered  him  for  his  execution, 
but  tender  of  the  unpaid  purcha^se  money 
must  be  proven.  Goodale  v.  West,  5  Cal. 
341. 

15.  A  court  of  equity  will  not  enforce  a 
specific  performance  of  an  agreement  to 
convey  lands,  when  the  plaintiff  shows  no 
compliance,  or  offer  of  compliance  on  his 
part  with  the  agreement,  nor  any  ex- 
cuse therefor,  for  any  length  of  time  from 
which  he  bound  himself  to  perform. 
Brown  V.  Covillmcd,  6  Cal.  571;  Pearis 
V.  Coivllaud,  6  Cal.  621 ;  Greeti  v.  Cavil- 
lattd,  10  Cal.  324. 

16.  Courts  of  equity  in  this  State  pos- 
sess power  to  enforce  the  specific  perform- 
ance of  verbal  contracts  for  the  sale  of  land, 
in  cases  of  part  performance  of  such  con- 
tracts.    Arguello  v.  Edinger,  10  Cal.  158. 

17.  Nothing  can  be  regarded  as  a  part 
performance,  to  take  a  "verbal  contract  for 
the  sale  of  land  out  of  the  operation  of  the 
statute,  which  does  not  place  the  party  in 
a  situation  which  is  a  fraud  upon  him,  un- 
less the  contract  be  executed.     Ih, 

18.  It  would  be  a  fraud,  which  no  court 
of  equity  could  tolerate,  to  hold  that  the 
vendor  of  land,  on  a  contract  to  convey, 


receiving  a  portion  of  the  purchase  money 
and  seeing  the  vendee  expend  large  sumg 
improving  the  property  without  oQection, 
and  not  making  any  demand  of  the  pur- 
chase money,  should  insist,  because  the 
vendee  had  not  literally  complied  with  the 
provisions  of  his  contract  on  his  part,  on 
holding  the  whole  contract  forfeited,  claim 
the  land  and  the  money  paid  and  all  the 
improvements,  and  deny  all  obligation  on 
his  part  to  comply  with  his  engagements. 
Farley  v.  Vaughn,  11  Cal.  236. 

19.  In  such  a  case,  where  there  has 
been  a  compliance  with  a  reasonable  un- 
derstanding of  the  contract,  and  no  injuiy 
done  by  the  want  of  an  exact  compliance, 
a  specific  performance  will  be  decreed, 
Ih. 

20.  A  bill  quia  timet,  and  to  enforce 
the  specific  execution  of  a  contract,  lies 
only  where  there  is  no  adequate  remedy 
at  law ;  but  where  damages  resulting  from 
the  breach  of  such  agreement  are  suscep- 
tible of  precise  admeasurement,  equity  will 
not  take  jurisdiction,  unless  there  are  some 
peculiar  equitable  circumstances.  WhiU 
V.  FratU  13  CaL  523. 

21.  Whether  equity  will  enforce  the 
specific  performance  of  a  contract  depends, 
not  upon  the  character  of  the  property  in- 
volved, as  whether  it  be  real  or  personal, 
but  upon  the  inadequate  remedy  afforded 
by  a  recovery  of  damages  in  an  action  at 
law.     Ihiffv.  Fisher,  15  Cal.  381. 


STAGE  COMPANIES. 

See  Common    Carrieks,   Corpora- 
tions. 


STARE  DECISIS. 

1.  There  is  no  prindple  which  OHQpels 
the  observance  of  the  doctrine  of  stare 
decisis,  when  a  rule  well  settled  and  uni- 
versally acquiesced  in  has  been  violated. 
Oohas  V.  Raisin^  3  Cal.  453. 
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2.  In  construing  statutes  and  the  consti- 
tution, the  rule  is  almost  universal  to  ad- 
here to  the  doctrine  of  stare  decisis. 
Seale  v.  Mitchell,  5  CaL  403. 

3.  A  rule  once  established  and  firmly 
adhered  to,  may  work  apparent  hardship 
in  a  few  cases,  but  in  the  end  will  prove 
more  beneficial  than  if  constantly  deviated 
£rom.     Giblin  v.  Jordan,  6  Cal.  418. 

4.  When  a  case  has  been  once  taken  to 
an  appellate  court  and  its  judgment  ob- 
tained on  the  points  of  law  involved,  such 
judgment,  however  erroneous,  becomes  the 
law  of  the  case,  and  cannot,  on  a  second 
appeal,  be  altered  or  changed.     Dewey  v. 

Gray,  2  Cal.  377 ;  Wezton  v.  Bear  River 
and  Auburn   W.  and  M.  Co,,  6  Cal.  429 ; 

Clary  v.  Hoagland,  6  Cal.  687  ;  Gunter  v. 
Lafffxn,  7  Cal.  692;  California  Steam 
Navigation    Co,  v.    Wright,  8  Cat  592; 

Cahoon  V.  Levy,  10  Cal.  216;  Davidson 
V.  Dallas,  15  Cal.  82. 

5.  The  judge  wh%  from  petty  vanity  and 
for  the  sake  of  showing  himself  more  wise 
and  learned  than  his  predecessors,  would 
overturn  a  rule  which  for  years  has  settled 
the  rights  of  property,  should  be  regarded 
as  the  common  enemy  of  mankind  and  un- 
worthy of  the  high  trust  which  had  been 
confided  to  him.  Welch  v.  Stillivan,  8  CaL 
188. 

6.  The  highest  regard  for  the  doctrine 
of  stare  decisis  does  not  require  its  observ- 
ance when  a  plain  rule  of  law  has  been 
violated.     McFarland  v.  Pico,  8  Cal.  631. 

7.  In  reference  to  mere  matters  of  prac- 
tice, involving  no  principle,  it  is  safe  to  ad- 
here to  a  rule  long  established.  Piercy  v. 
Sabin,  10  Cal.  30. 

8.  The  conservative  doctrine  of  stare 
decisis  was  never  designed  to  protect  man- 
ifest innovations  upon  the  well  settled 
principles  of  law.  Aud  v.  Magruder,  10 
Cal.  292. 

9.  Though  on  questions  of  practice 
previous  decisions  are  entitled  to  very 
great  weight,  still  a  single  decision,  made 
without  notice  of  a  statute,  and  in  fact  set- 
ting aside  the  statute,  cannot  be  invoked 
as  authority  on  the  principle  of  stare  de- 
cisis.    Duffv,  Fisher,  15  Cal.  382. 

10.  The  rule  of  stare  decisis  and  the 
various  authorities  thereupon  fully  dis- 
cussed.    Hart  V.  Burnett,  15  CaL  579. 

11.  In  the  doctrine  of  stare  decisis  some 
of  the  authorities  use  the  terms  ^  a  series 
of  decisions,"  ^  an  uninterrupted  series," 


''  a  long  established  rule,"  and  the  like  ex- 
pressions; but  we  apprehend  that  the 
language  was  designed  to  imply  not  solely 
the  age  of  the  rule,  but  its  permanent,  set- 
tled, stable  character.     Ih,  607. 
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STATE. 

1.  Where  the  people  of  the  State  are 
appellants  it  is  not  necessary  to  file  the 
usual  undertaking  on  appeaL  People  v. 
aingan,  5  Cal.  391. 

2.  In  the  absence  of  any  statute  to  that 
effect  the  State  cannot  be  sued,  and  a 
judgment  against  her  is  erroneous.  People 
V.  Talmage,  6  CaL  258. 

3.  Neither  the  governor  nor  the  attor- 
ney general  has  any  power  to  bind  the 
State  by  a  contract  to  procure  the  advice 
of  counsel  as  to  the  rights  of  the  State  in 
certain  property.    Jb. 

4.  Services  performed  for  the  State 
under  such  a  contract  might  be  the  subject 
of  relief  at  the  hands  of  the  legislature, 
but  are  not  a  legal  cause  of  action.    lb. 

5.  The  State,  in  the  contemplation  of 
our  theory  of  constitutional  government, 
can  have  no  interest  in  asking  anything 
but  that  which  is  right;  nor  can  she  allow 
her  agents  to  do  so.*  She  is  as  much  in- 
terested in  protecting  the  individual  citizen 
as  in  protecting  the  mass ;  so  that  to  ad- 
dress judicial  process  to  the  agents  of  the 
State  does  not  implead  the  State  herself 
Ifbugues  v.  Douglass,  7  Cal.  74. 

6.  In  a  case  where  a  citizen  claims  to 
be  injured  by  an  alleged  failure  of  a  State 
officer  to  do  his  duty,  the  State  is  not  a 
formal  party  to  the  record  nor  responsible 
for  costs  in  any  event.  Nor  if  the  officer 
had  failed  to  do  his  duty,  can  the  State  be 
injured  by  the  decision  of  the  court. 
Neither  can  she  be  injured  if  the  officer 
does  his  duty,  and  is  sustained  by  the  court. 
lb. 

7.  On  the  formation  of  this  State,  the 
title  to  water  property  passed  to  this  State. 
Chopin  V.  Bourne,  8  Cal.  296. 

8.  The  eighth  article  of  the  constitution, 
prohibiting  the  State  from  creating  debts 
over  three  hundred  thousand  dollars,  or 
loaning  its  credit,  etc^  only  applies  to  the 


936 


STATE.— STATE  PRISON. 


State.— State  Priflon. 


State  as  a  corporation,  as  a  political  sov- 
ereign represented  by  her  law-making 
power,  and  does  not  prevent  the  State  au- 
thorizing counties  or  municipal  corpora- 
tions to  create  debts  when  the  debt  of  the 
State  itself  is  up  to  the  constitutional  limit. 
Pattison  v.  Supervisors  of  Yuba  County, 
13  Cal.  182. 

9.  The  State  may  have  political  subdi- 
visions ;  that  is,  she  may  permit  a  portion 
of  her  powers  of  government  to  be  exei^ 
cised  by  local  agents.  But,  politically  con- 
sidered, geographical  or  political  depart- 
ments are  no  more  the  State,  or  a  part  of 
the  State,  than  a  man's  land,  or  his  agent, 
is  part  of  himself,     lb, 

10.  Where  the  governor  of  a  State, 
who  is  authorized,  and  it  is  made  his  duty 
by  law,  to  take  immediate  possession  of 
the  State  prison  and  grounds,  then  in  the 
possession  of  a  lessee  of  a  State,  goes,  in 
company  with  other  officers  of  the  State, 
upon  the  grounds  of  the  prison  and  de- 
mands of  the  person  in  charge  the  keys  of 
the  prison,  which  being  refused,  the  door 
of  the  room  in  which  the  keys  were  was 
forced  by  order  of  the  governor  and  the 
keys  taken,  and  thus  the  possession  of  the 
prison  and  grounds  taken  by  the  governor 
in  the  name  and  on  the  behalf  of  the 
State :  held,  that  such  acts  amounted  to  a 
forcible  entry  on  the  part  of  the  governor 
and  he  is  personally  liable  therefor :  held 
further,  that  the  acts  of  the  governor 
warranted  the  conclU!sion  that  any  attempt 
on  the  part  of  the  lessee  to  resume  pos- 
session of  the  prison  would  be  resisted  by 
force.     McCauUy  v.  WelUr,  12  Cal.  531. 

11.  "Warrants  drawn  by  the  controller  of 
State,  delivered  to  the  payees  thereof  and 
by  them  endorsed  in  blank,  were  presented 
by  the  holders  to  the  State  treasurer,  and 
on  payment  were  delivered  to  him.  They 
were  afterwards  stolen  from  the  office  of 
the  treasurer.  The  warrants,  on  their 
face  indicating  a  just  and  legal  claim 
against  the  State,  came  into  the  hands  of 
defendants,  ignorant  that  they  had  been 
stolen.  Defendants  present  them  to  the 
treasurer,  and  in  lieu  thereof  receive  State 
bonds  payable  to  bearer,  under  the  fund- 
ing act  of  1857,  and  part  with  them.  The 
State  sues  for  the  bonds  or  their  value : 
held,  that  the  action  does  not  lie,  that  de- 
fendants having  received  the  bonds  bona 
fide,  and  without  fraud,  for  warrants  ap- 
parently good  against  the  State,  are  not 


liable  in  this  form  of  action.    SUxU  v. 
Wells,  15  Cal.  844 

12.  The  duty  imposed  by  the  forty- 
ninth  section  of  the  revenue  act  of  1857, 
for  selling  goods  at  public  auction,  is  not 
a  tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods  or  the  proceeds  of  the  sale — 
the  auctioneer  being  made  the  collector  of 
the  State  for  the  amount  of  the  tax.  State 
V.  Poulterer,  16  Cal.  521. 

13.  This  duty  may  be  collected  by  action 
of  debt  by  the  State  against  the  auctioneer, 
and  the  penal  remedy  afforded  by  the 
fifty-second  section  of  the  act  is  not  an 
exclusive  remedy.    Ih. 

14.  This  suit  not  being  a  prosecation, 
but  a  civil  action  for  the  recovery  of  money 
due  the  State,  is  properly  brought  in  tbe 
name  of  the  State.     lb. 

See  Eminent  Domain,  SorEREiGKiT. 
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See  Indebtedness. 
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See  Office. 


STATE  RiaHTS. 
See  Eminent  Domain,  Sovebkigktt. 
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who  is  authorized,  and  whose  duty  it  is 
made  by  law,  to  Ukke  immediate  possession 
of  the  State  prison  and  grounds  then  in 
possession  of  a  lessee  of  the  State,  goes 
in  company  with  other  officers  of  State 
upon  the  grounds,  and  demands  possession, 
which  was  refused,  and  the  room  where 
the  keys  were  kopt  was  forced  by  the 
governor,  and  the  keys  taken,  and  posses- 
sion of  the  prison  and  grounds  taken  by 
the  governor  in  the  name  and  on  behalf  of 
the  State :  held,  that  such  acts  amounted 
to  forcible  entry  and  detainer  on  the  part 
of  the  governor,  and  he  is  liable  therefor. 
McCauLey  v.  WeUer,  12  Cal.  531. 

2.  Although  the  State  possesses  the 
constitutional  power  to  take  private  prop- 
erty for  public  purposes,  by  providing  just 
compensation  therefor,  yet  the  means  of 
compensating  the  owner  must  be  provided 
before  the  property  is  taken.     Ih, 

3.  The  act  of  February  26th,  1858, 
under  which  the  governor  justified  the 
taking,  made  no  provision  for  compensa- 
tion, and  is  therefore  clearly  in  violadon  of 
the  eighth  section  of  article  one  of  the 
constitution  of  the  State.     IK 

•  4.  The  objection  to  the  contract  with 
Estill,  under  the  act  of  the  twenty-first  of 
March,  1856,  that  it  contained  stipulations 
for  the  release  of  claims  held  by  Estill 
against  the  State,  thereby  increasing  the 
amount  of  the  monthly  payments,  cannot 
be  raised  at  this  late  day — ^three  years 
having  elapsed  since  the  execution  of  the 
contract,  and  it  having  been  in  part  per- 
formed on  both  sides,  and  thus  acquiesced 
in  and  affirmed.  Stale  of  California  v. 
McCatdey,  15  Cal.  455. 

5.  The  fact  that  the  contract  with  Estill 
was  signed  by  the  commissioners  with 
their  individual  names,  and  not  with  the 
name  of  the  State,  does  not  make  it  de- 
fectively executed.  The  contract  purports 
in  its  body  to  be  between  the  State,  acting 
by  the  commissioners  under  the  act  of 
March  21st,  1856,  of  the  one  part,  and 
Estill  of  the  other,  and  is  signed  by  the 
commissioners  with  the  affix  of  '*  Board  of 
State  prison  commissioners."  This  makes 
it  the  contract  of  the  State  and  not  of  the 
commissioners.     lb,  456. 

6.  Upon  this  point,  the  rule  applicable 
to  contracts  of  a  private  character  differs 
firom  the  rule  governing  contracts  made  by 
agents  of  the  government  Such  public 
agents  are  presumed  to  contract,  not  per^ 


sonally,  but  officially,  within  the  sphere  of 
their  duties,     lb, 

7.  The  act  of  March,  1856,  having  au- 
thorized the  commissioners  to  execute  a 
lease,  without  prescribing  any  specific 
form,  or  containing  any  restrictions  as  to 
assigning,  and  the  lease  being  in  its  terms 
assignable,  and  no  objections  to  this  form 
of  contract  having  been  made  at  the  time, 
it  is  too  late  to  interpose  them  after  the 
contract  has  been  acted  upon  on  both  sides, 
and  thus  adopted  and  approved.  The 
personal  liability  of  the  assignor  continued 
after  his  assignment  to  McCauley.  The 
security  of  his  bond  was  not  impaired 
thereby.     lb.  457. 

8.  If  some  of  the  covenants  of  the  lease 
do  not  bind  the  assignee,  the  State  cannot 
have  relief  on  that  ground.  She  can 
claim  no  greater  exemption  than  an  indi- 
vidual from  the  consequences  of  an  un- 
wise contract     lb.  458. 

9.  The  State  cannot  rescind  the  contract 
made  with  Estill  for  breaches  of  the  cov- 
enants of  the  lease  by  him  and  his  as- 
signee, so  long  as  she  herself  is  in  default. 
lb. 

10.  One  party  cannot  violate  a  contract 
himself,  and  then  seek  to  rescind  it  on  the 
ground  that  the  other  party  has  followed 
his  example.     lb. 

11.  Nor,  when  the  contract  has  been  in 
part  performed,  and  the  parties  cannot  be 
restored  to  their  original  position,  can  the 
right  of  rescission  exist     lb. 

12.  In  this  case,  the  State,  being  in  de- 
fault in  making  the  monthly  payments 
under  the  contract  as  they  became  due, 
and  for  months  previous  to  this  suit  re- 
fusing to  pay  at  all ;  not  ofiering  to  make 
restitution  of  the  property  received  of  the 
lessee,  or  pay  the  value  of  the  claims  re- 
linquished by  him  at  the  execution  of  the 
contract,  or  to  pay  what  the  complaint 
shows  to  be  now  due ;  and  it  not  being 
possible  to  restore  Estill  and  McCauley  to 
their  original  position,  they  having  been  in 
possession  of  the  prison  for  nearly  three 
years,  and  having  performed  valuable 
services ;  cannot  claim  in  equity  a  rescis- 
sion of  the  contract    lb. 

13.  It  is  too  late  for  the  State  to  com- 
plain that  the  contract  did  not  exact  of  the 
lessee  security  against  breaches  thereof, 
other  than  the  bond  of  $200,000  required 
by  the  act  of  March  21  st,  1856,  or  did 
not  reserve  to  the  State  the  right  to  re- 
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enter  and  resume  possession  of  the  prem- 
ises, and  control  of  the  prisoners,  when- 
ever she  deemed  proper.     Ih»  459. 

14.  State  of  California  v.  McCauley, 
15  Cal.  429,  deciding  the  act  of  March 
26th,  1856,  appointing  a  board  of  State 
prison  commissioners,  to  be  constitutional, 
and  the  contract  entered  into  by  said  board, 
in  behalf  of  the  State,  with  Estill,  and 
the  assignment  thereof  to  McCaulej,  to 
be  valid  and  binding  upon  the  State, 
affirmed.    People  v,  Brooks,  16  Cal.  25. 

15.  A  contract  entered  into  by  the 
agents  of  the  State,  upon  a  subject  within 
the  constitutional  control  of  the  legislature, 
may  be  affinned  by  the  State  by  legisla- 
tion, indirectly  referring  to  the  contract,  or 
proceeding  upon  its  assumed  validity. 
Direct  legislative  action,  in  terms  designa- 
ting and  affirming  the  contract^  is  not 
necessary.     Jb,  26. 

16.  In  the  act  of  April  7  th,  1856,  ap- 
propriating moneys  to  defray  the  expenses 
of  the  prison  up  to  March  28th,  passed 
after  a  copy  of  the  contract  with  Estill  had 
been  transmitted  to  the  senate,  the  legis- 
lature recognized  the  existence,  and  in 
eflfect,  the  validity  of  the  contract,  in  the 
provision  that  no  person  should  receive 
any  pay  for  supplies  furnished  under  any 
contract  with  the  directors  of  the  prison, 
until  he  surrendered  such  contract  and  re- 
leased the  State  from  all  liability  for  such 
supplies  "furnished  after  the  leasing  of 
said  prison  by  the  board  of  commissioners, 
under  an  act  passed  at  this  session  of  the 
legislature."    lb.  27. 

17.  The  contract  is  not  from  month  to 
month,  but  for  the  entire  term  of  five 
years,  the  payments  by  the  State  to  be 
made  in  monthly  installments.  The  con- 
sideration advanced  by  the  lessee  for  these 
payments  is  not  merely  the  services  rend- 
ered each  month.  It  consists  of  buildings 
erected  and  other  improvements  made. 
These  were  not  intended  for  any  particu- 
lar month,  but  for  the  entire  term.  The 
expenses  of  them  cannot  be  apportioned 
out  and  considered  as  belonging  ifi  one  or 
more  months  rather  than  others.  These 
expenses  probably  absorbed  the  receipts  of 
many  months,  and  for  reimbui'^ement  the 
lessee  undoubtedly  looked  to  the  general 
profits  from  the  entire  contract.  Again, 
large  claims  against  the  State  were  re- 
linquished by  the  lessee  as  part  of  the 
consideration   of   the    payments  by  the 


State — ^not  of  one  or  of  several  months, 
but  of  the  entire  term.  To  the  general 
profits  of  the  whole  term  the  lessee  looked, 
as  furnishing  the  equivalent  for  the  re- 
linquishment Again,  the  lessee,  or  the 
other  parties  representing  him,  were  en- 
titled to  the  labor  of  convicts,  and  the 
profits  of  that  labor,  in  the  manufacture  of 
brick  or  other  articles  of  commerce,  during 
the  period  the  parties  were  excluded  from 
the  prison,  may  have  exceeded  the  entire 
expenses  of  keeping  the  prison.  lb,  38. 
18.  If  the  State  desire  to  resnme  the 
possession  of  the  State  prison,  and  the 
control  of  the  convicts,  she  can  do  so  only 
in  one  way — ^by  compensation,  as  is  re- 
quired in  all  cases  where  private  property 
is  taken  for  public  use.  The  leasehold 
interest  is  as  much  property  for  which 
compensation  is  to  be  made  before  it  can 
be  subjected  to  the  uses  of  the  State,  as 
are  lands  held  in  fee.  If  the  State  has 
cause  of  complaint  from'  the  mismanage- 
ment of  the  prison,  or  any  disregard  of 
the  stipulations  of  the  contract,  she  must 
seek  her  redress,  as  individuals  in  like 
cases  are  required  to  do,  by  proceeding 
upon  the  bond  executed  as  security  for  the 
performance  of  the  contract.     Jb.  47. 
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III.  On  Appeal. 
lY.  Amendment  to  a  Statement. 


I.  In  genesal. 

1.  We  are  to  look  at  the  substanoe  of 
the  contents  of  the  statement,  and  disre- 
gard its  imperfections  in  form.  MinggM 
V.  Haveny  1  Cal.  113. 

2.  In  a  statement  for  a  sew  trial  the 
evidence  may  be  simply  referred  to,  and 
need  not  be  contained  in  the  statement  it- 
self. It  is  not  so  in  a  statement  on  appeal, 
in  which  the  evidence,  if  relied  upon,  must 
be  set  out.  Dickenson  v.  Van  Homy  9 
Cal.  211. 
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11.  On  Motion  for  New  Trial. 

3.  An  order  for  a  new  trial  will  be  set 
aside  where  the  defendant  had  failed  to 
file  a  statement  as  required  by  statute. 
HiU  V.  White,  2  Cal.  307 ;  HaH  v.  Bur- 
neU,  10  Cal.  66. 

4.  If  ih^  statement  filed  in  support  of 
a  motion  for  a  new  trial  is  not  settled  by 
the  judge,  it  cannot  be  therefore  inferred 
that  it  was  agreed  to.  Such  statement 
must  either  be  agreed  to,  or  it  must  be 
settled  by  the  judge,  and  one  of  these  con- 
ditions must  be  shown  affirmatively.  In 
the  absence  of  both,  such  statement  will 
be  rejected.    lAnn  v.  Twist,  3  Cal.  89. 

5.  A  notice  of  a  motion  for  a  new  trial  un- 
accompanied by  the  affidavit  required  by 
the  statute^  will  not  entitle  the  statement  of 
the  grounds  of  the  motion  to  be  considered 
on  appeal.  Adams  v.  City  of  Oakland^ 
8  Cal.  510. 

6.  When  it  appears  from  the  bills  of 
exceptions  signed  by  the  judge,  that  the 
motion  for  a  new  trial  was  heard  on  state- 
ment, counter  statement  and  affidavits,  it 
cannot  be  objected  that  the  statement  was 
not  settled.  Williams  v.  Gregory,  9  Cal. 
76. 

7.  Where  a  party  appears  and  argues 
a  motion  for  a  new  trial,  he  cannot  after- 
wards object  that  the  statement  was  not 
agreed  to  by  him,  and  that  it  was  not 
settled  by  the  judge.  Dickenson  v.  Van 
Bom,  9  Cal.  211. 

8.  A  failure  to  file  a  statement  setting 
forth  the  grounds  upon  which  a  party  in- 
tends to  rely,  in  a  motion  for  a  new  trial, 
operates  as  a  waiver  of  the  right  to  the 
motion.     Wing  v.  Owens,  9  Cal  247. 

9.  Where  the  statement  embodied  in  the 
record  was  filed  on  the  motion  for  a  new 
trial,  the  supreme  court  will  only  examine 
the  action  of  the  court  below  in  denying 
the  motion.  Meerholz  v.  Sessions,  9  Cal. 
277. 

10.  Where  the  affidavits  used  in  sup- 
port of  a  motion  for  a  neiw  trial  are  not 
set  forth  in  the  record  on  appeal,  the  party 
moving  is  deprived  of  all  grounds  of  error 
based  on  the  affidavits,  but  the  omission 
does  not  affect  his  right  to  raise  the  ques- 
tions as  to  errors  apparent  on  the  'face  of 
the  record.  Branger  v.  Chevalier,  9  Cal. 
362. 

11.  An  order  denying  amotion  for  a 


new  trial,  where  there  is  no  statement 
settled  on  file,  is  erroneous.  Hart  v. 
BurneU,  10  Cal.  66. 

12.  Where  the  statement  on  motion  for 
a  new  trial  is  not  filed  within  the  time 
prescribed  by  law,  this  court  will  only 
look  to  the  judgment  roll.  Lafferty  v. 
Brovmlee,  11  Cal.  132. 

13.  A  statement  which  was  filed  in  the 
court  below  on  motion  for  a  new  trial,  and 
is  neither  agreed  to  by  counsel  or  settled 
by  the  judge  trying  the  case,  has  not  suf- 
ficient authentication  to  constitute  any 
portion  of  the  record  which  this  court  can 
notice.  Doyle  v.  SeawalL  12  Cal.  425; 
Paige  v.  aNeal,  12  Cal.  492. 

1 4.  A  rule  of  a  district  court  requiring 
a  party,  on  motion  for  a  new  trial  or  for 
judgment  on  a  special  verdict,  to  prepare 
and  submit  a  statement  of  the  evidence  at 
the  trial,  does  not  apply  to  issues  submitted 
to  a  jury  in  a  chancery  case.  Purcell  v. 
McKune,  14  Cal.  232. 

15.  But  where  the  judge  below  requires 
such  statement  in  a  chancery  case,  and  the 
attorney  does  not  object,  but  fails  to  fur- 
nish it,  and  in  consequence  thereof  the 
court,  on  motion  of  plaintiffs  for  judgment 
on  the  pleadings  and  verdict,  refuses  to 
proceed  until  such  statement  is. furnished, 
mandamus  will  not  lie.     lb, 

16.  The  court  below  must  take  the  steps 
by  it  deemed  necessary  and  proper  in  the 
premises.  It  may  rehear  the  cause  on 
the  pleadings  and  proof,  or  possibly  it  may 
require  the  attorney  to  prepare  the  state- 
ment.    Ih. 

17.  A  statement  on  motion  for  new 
trial,  signed  by  the  judge  and  appearing 
from  the  minutes  of  the  court  to  have 
been  used  on  the  hearing  on  the  motion, 
is  sufficiently  authenticated.  The  statute 
points  out  no  mode  of  authentication,  and 
any  satisfactory  evidence  in  the  record,  in 
some  legitimate  and  proper  form,  that  the 
statement  has  been  examined  and  approved 
by  the  judge,  is  sufficient.  Kidd  v.  Laird, 
15  CaL  177. 


in.  On  Appeal. 

18.  The  presumption  is  that  all  the  im- 
portant testimony  is  embodied  in  the  state- 
ment, and  the  supreme  coui*t  must  decide 
therefrom  whether  the  evidence  warrants 


940 


STATEMENT. 


On  Appeal 


the   verdict     Ringgold  v.  Haven^  1  Cal. 
115;  Swanston  v.  Sublette,  1  Cal.  124. 

19.  It  is  the  duty  of  each  party,  upon 
the  settlement  of  the  bill,  to  see  that  all 
the  evidence  material  for  him  in  assisting 
in  sustaining  or  recovering  tlie  decision 
appealed  from  is  spread  upon  the  minutes. 
Ringgold  y,  Haven^  1  Cal.  116. 

20.  In  the  absence  of  any  testimony  in 
the  record,  the  appellate  court  will  pre- 
sume that  the  court  below  rendered  a 
proper  verdict  upon  the  evidence.  Bell 
V.  Davis,  1  CaL  139 ;  Folsom  v.  Root,  1 
Cal.  37^. 

21.  The  clerk  should  certify  the  state- 
ment, not  only  that  it  is  a  correct  tran- 
script, but  that  it  contains  the  whole  pro- 
ceedings in  the  cause.  Belt  v.  Davis,  1 
Cal.  139. 

22.  Where  the  defense  to  an  action  is 
that  there  was  no  contract  in  writing  of 
the  sale,  but  the  evidence  given  at  the 
trial  did  not  appear  to  be  fully  returned, 
and  no  objection  was  raised  or  exception 
taken  to  the  insufficiency  of  the  evidence, 
the  appellate  court  will  presume  that  the 
evidence  was  sufficient  to  warrant  the 
verdict.  Buntings.  Beidevnanyl  CaL  182. 

23.  It  is  not  necessary  to  file  a  contract 
if  there  be  one  with  the  clerk,  and  his  cer- 
tificate that  he  has  returned  ^1  the  papers 
in  the  cause  on  file  in  his  office,  does  not 
show  that  no  contract  in  writing  was 
proved ;  it  merely  shows  it  was  not  filed. 
Ih. 

24.  The  supreme  court  will  not  consider 
the  statement  unless  it  appears  as  settled 
by  the  parties  or  taken  down  by  the  clerk 
in  writing  at  the  request  of  one  of  the 
parties.    Ib» 

25.  If  the  statement  discloses  no  refusal 
on  the  part  of  the  judge  in  the  court  below 
to  charge  the  jury  in  any  matter  submitted, 
nor  is  any  erroneous  charge  assigned  as 
error,  the  verdict  of  the  jury  must  be  con- 
sidered as  having  settled  all  the  facts  in 
the  case.     George  v.  Law,  1  Cal.  364. 

26.  An  appellate  court  will  not  review 
the  rulings  of  the  court  below  unless  pre- 
sented in  proper  form  in  a  statement  or 
bill  of  exceptions.  The  testimony  must 
be  taken  down  by  the  clerk,  but  he  is  not 
authorized  to  say  what  decisions  the  court 
did  or  did  not  make.  Gunter  v.  Geary,  1 
CaL  464 ;  Pierce  v.  Mintum,  1  CaL  471. 

27.  A  mere  transcript  of  the  evidence 
taken  down  by  the  clerk  is  no  part  of  the 


statement,  unless  made  so  by  bill  of  ex- 
ceptions or  by  the  signature  of  the  judge. 
Wilson  V.  Barry,  2  Cal.  56. 

28.  Wliere  the  evidence  ia  taken  down 
by  the  clerk,  on  motion  of  a  party,  a 
transcript  of  which  is  certified  by  him,  b 
a  substitute  of  a  bill  of  exceptions  or 
statement  of  facts,  in  the  absence  of  sack 
bill  or  statement.  Ingraham  v.  GiUer- 
meester,  2  Cal.  61. 

29.  If  the  appellant  allow  the  statate 
time  to  expire  after  taking  the  appeal 
without  framing  his  statement,  he  waives 
his  right  to  have  a  case  stated,  and  a  sab- 
sequent  order  of  the  oourt  made  without 
notice  to  the  respondent,  allowing  further 
time  to  make  up  the  statement,  is  a  nulli- 
ty.    Le§ch  V.  TPasf,  2  Cal.  95. 

30.  If  the  statement  does  not  explicitly 
state  the  particular  ground  of  granting  the 
nonsuit,  yet  if  it  be  a  necessary  inference 
from  what  is  disclosed,  it  is  sufficient  for 
the  action  of  the  appellate  court,  and  will 
be  reversed  if  erroneous.  Morgan  v. 
Thrift,  2  CaL  563. 

31.  Errors  which  are  relied  upon  on 
appeal  must  be  set  forth  in  the  statement, 
clearly  and  affirmatively.  Robe  y.  WeBs, 
3  CaL  151. 

32.  The  naked  directions  of  a  court  to 
a  jury,  unaccompanied  by  a  statement  of 
facts,  will  not  satisfy  the  supreme  court  of 
substantial  error,  although  some  of  the  di- 
rections may  not  be  in  consonance  with 
the  rules  i^  law.  White  v.  Wentwortk,  3 
Cal.  426  ;  Nelson  v.  Lemtnon,  10  Cal.  50; 
Nelson  V.  Mitchell,  10  Cal.  93. 

33.  If  the  statement  is  not  properly 
authenticated  it  forms  no  part  of  the  rec- 
ord, and  the  appellate  court  mH  not  con- 
sider it,  but  will  only  look  to  the  judgment 
roll  alone.  Vermeule  v.  JSSuno,  4  CaL  215 ; 
Garcia  v.  Sastrustegui,  4  CaL  244;  ffar- 
ley  V.  T^ung,  4  CaL  284. 

34  The  statement'on  appeal  most  in  all 
cases  be  signed  by  the  judge,  except  when 
agreed  to  by  the  parties  or  their  attorneys. 
Barley  v.  Toung,  4  Cal.  284. 

35.  The  affidavit  of  jurors  will  not  be 
considered  in  a  statement  on  appeal  to  con- 
tradict a  verdict  set  out  in  the  record. 
Gastro  v.  Gill,  5  CaL  42. 

36.  The  object  of  the  statement  is  to 
make  record  of  that  which  before  was  not 
record,  and  which  rests  only  in  the  recollec- 
tion of  the  court,  counsel  or  minutes  of  the 
clerk,  and  it  is  not  necessary  to  embody  mat- 
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ter  of  record  in  a  bill  of  exceptions.    De 
Johnson  y.  Sepulbedcty  5  CaL  151. 

37.  If  the  record  does  not  purport  to 
set  out  all  the  testimony,  but  contains  only 
a  meager  statement,  the  court  will  not  de- 
termine whether  the  verdict  was  contrary 
to  the  evidence  or  not  Samuels  v.  Got- 
kamj  5  CaL  227 ;  Ford  v.  BoUon,  5  CaL 
827. 

38.  An  affidavit  of  one  of  the  attomejrs 
as  to  the  selection  of  the  jury,  although 
copied  into  the  transcript,  is  no  part  of  the 
record,  and  therefore  cannot  be  noticed. 
Magee  v.  Mokdumne  HiU  Co.^  5  CaL  359. 

89.  The  notices  and  affidavits  filed  on 
an  application  to  retax  costs  cannot  be 
considered  on  appeal,  if  not  embodied  in  a 
bill  of  exceptions  or  statement  Grtxtes  v. 
Buckingham,  4  CaL  286. 

40.  Where  the  evidence  is  not  set  out 
in  a  bill  of  exceptions  or  other  authentic 
form,  the  appellate  court  will  not  inquire 
into  the  correctness  of  instructions  given 
by  the  court  below,  considered  as  abstract 
questions  of  law.  People  v.  LafuenUy  6 
CaL  202. 

41.  In  every  criminal  case  the  instruc- 
tions given  and  refused  should  be  so 
marked  and  signed  by  the  judge,  or  they 
will  not  be  considered  on  questions  of 
enor.    Peoph  v.  Lockwood,  6  CaL  205. 

42.  The  &ct  of  the  appellants  having 
objected  in  the  court  below  to  the  intro- 
duction of  evidence  of  location  of  a  school 
land  warrant,  on  the  ground  that  it  was  not 
recorded  in  the  proper  office,  is  not  suf- 
ficient to  justify  the  appellate  court  in  pre- 
suming that  such  was  the  case,  when  the 
statement  on  appeal  contains  no  evidence 
of  the  fact    Nims  v.  Johnson,  7  CaL  112. 

43.  Where  a  statement  to  be  used  on 
appeal  is  not  filed  within  twenty  days  after 
judgment  it  cannot  be  regarded,  and  the 
case  will  be  determined  on  the  judgment 
roll  alone.  Maeomber  v.  GuinierlaiTiy  8 
CaL  323. 

44.  The  finding  of  the  court  need  not 
be  embodied  in  the  statement  or  bill  of  ex- 
ceptions.   Reynolds  v.  Harris,  8  CaL  618. 

45.  A  judge  can  revoke  his  certificate 
to  a  settled  statement  on  appeal  during  the 
term  at  which  the  judgment  was  rendered, 
but  after  the  term  has  expired  it  cannot  be 
done.     Branger  v.  Chevalier,  9  Cal.  172. 

46.  Where  the  judge  of  the  superior 
court  certified  to  an  engrossed  statement, 
and  subsequently  revoked  his  certificate, 


and  ordered  the  statement  to  be  made  con- 
formable to  this  latter  settlement,  which 
order  was  not  entered  on  record,  and  the 
judge  of  the  fourth  district  court,  to  which 
the  cause  was  transferred,  ordered  that 
the  order  of  revocation  and  amendment  be 
entered  nunc  pro  tunc,  there  being  no  re- 
cord evidence  on  ^hich  to  base  such  an 
order:  held  to  be  error,    lb,  178. 

47.  Where  the  record  in  a  criminal  case 
states  that  it  gives  ^'  in  substance  all  that 
was  proven  on  the  part  of  the  State,"  it  is 
sufficient  The  &cts  as  proved  being 
given,  there  is  no  necessityof  setting  forth 
3ie  testimony.  People  v.  lork,  9  Cal.  422. 

48.  Instruments  are  sometimes  admissi- 
ble for  one  purpose  and  inadmissible  for 
another ;  and  when  objected  to,  the  grounds 
of  the  objection  should  be  stated,  and  in 
preparing  the  record  for  appeal,  so  much 
of  the  evidence  should  be  incorporated  as 
may  be  necessary  to  indicate  the  pertinen- 
cy and  materiality  of  the  objections  taken, 
otherwise  they  cannot  be  regarded.  /Vo- 
vost  V.  Piper,  9  Cal.  553. 

49.  A  statement  on  appeal  is  sufficient 
when  the  judge  certifies  that  it  is  substan- 
tially correct  It  is  not  necessary  that  the 
testimony  should  be  stated  in  the  precise 
words  of  each  witness.  BaUersby  v.  Ab- 
bott, %  CeL  568. 

50.  It  is  no  objection  that  the  statement 
does  not  affirmatively  show  that  the  settle- 
ment was  upon  proper  notice,  or  in  the 
presence  of  both  parties.  In  the  absence 
of  evidence  to  the  contrary,  the  presump- 
tion of  law  is  in  favor  of  the  regularity  of 
all  official  acts,     lb, 

51.  Where  the  court  below  excluded 
from  the  jury  evidence  of  threats  on  the 
part  of  the  deceased  against  the  life  of  de- 
fendant, and  the  recoil  does  not  shpw  the 
character  of  such  threats,  the  supreme 
court  will  presume  that  such  proof  was 
properiy  excluded.  People  v.  Glenn,  10 
CaL  37. 

52.  Affidavits  in  support  of  a  motion  in 
the  court  below  will  not  be  considered  on 
appeal,  unless  they  are  incorporated  in  the 
statement  or  bill  of  exceptions.  People  v. 
HonsheO,  10  CaL  86. 

53.  Where  there  is  no  statement  on  ap- 
peal,  the  supreme  court  is  confined  in  its 
examination  of  the  case  to  the  judgment 
roll,  and  where  that  is  regular,  the  judg- 
ment below  will  be  affirmed.  Karth  v. 
Orth,  10  CaL  193;  Lower  v.  Enox,  10 
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Cal.  481 ;  American  River  W.  and  M,  Go. 
V.  Bear  River  W.  and  M.  Co.,  II  Cal. 340; 
McGiU  V.  Rainaldiy  11  Cal.  391;  New- 
berg  V.  Ifefoson^  12  Cai.  280  ;  ^Burdge  v. 
Gold  Hill  and  Bear  River  W.  Go.^  15 
CaL  198;  Barrett  v.  Tewkshury,  15  Cal. 
357 ;  Reynolds  v.  Laiorence,  15  Cal.  361 ; 
Dobbins  v.  DoUarhide,  15  Cal.  375. 

54.  By  an  assignment  of  errors  as  the 
term  is  used  in  the  supreme  court,  is  meant 
a  specification  of  the  errors  upon  which 
the  appellant  will  rely  with  such  fullness 
as  to  give  aid  to  the  court  in  the  examin- 
ation of  the  transcript  Squires  v.  Foor- 
man,  10  Cal.  298. 

55.  Where  a  notice  of  motion  to  dismiss 
a  complaint  as  spedBed  grounds  is  given, 
to  obtain  a  review  of  the  order  made  on 
the  motion  the  record  must  disclose  the 
papers  read  or  the  evidence  offered  in 
their  support  Freeborn  v.  Glazer,  10  Cal. 
338. 

56.  On  an  appeal  from  an  order  made 
on  affidavits  filed  no  statement  is  necessary. 
The  affidavits  must  be  annexed  to  the 
order,  in  place  of  a  statement,  and  the 
certificate  of  the  clerk  should  specify  the 
affidavits  used,  and  to  enable  him  to  do  so 
he  should  at  the  time  mark  them  as  filed 
on  the  motion.  Paine  v.  LinhiU^  10  Cal. 
370. 

57.  Where  a  motion  for  new  trial  is 
denied,  and  the  record  contains  the  state- 
ment used  on  such  motion,  but  no  state- 
ment on  appeal  from  the  judgment,  this 
court  can  only  examine  the  action  of  the 
court  below  in  denying  the  motion — ^the 
judgment  cannot  be  reviewed  except 
through  the  order  made  upon  the  motion, 
and  from  this  order,  no  appeal  having  been 
taken,  the  case  stands  on  the  judgment 
roll.  .  Lower  v.  Knox,  10  CaL  481 ; 
Burdge  v.  Gold  HUL  and  Bear  River  W, 
Go.,  15  Cal.  198. 

58.  A  stipulation  inserted  in  the  tran- 
script and  not  embodied  in  a  statement  or 
bill  of  exceptions,  form  no  part  of  the 
record  which  the  supreme  court  can  notice. 
Ritter  v.  Mason,  11  Cal.  214.   . 

59.  Nor  do  affidavits  used  on  motion  to 
open  the  judgments  form  any  part  of  the 
record  where  there  is  no  certificate  of  the 
judge  or  clerk,  or  an  admission  of  counsel 
that  they  were  used  for  that  purpose.   lb. 

60.  No  errors  can  be  assigned  which 
the  supreme  court  will  notice  on  an  in- 
strument not  embodied  in  a  statement  on 


appeal  or  a  bill  of  exceptions.    Moore  t. 
SempU,  11  Cal.  361. 

61.  Where  there  is  no  properly  authen- 
ticated statement  on  appeal:  held,  that 
the  special  verdict  of  the  jury  is  coDclosiTe 
of  the  facts  found.  Newberg  v.  HewwoUy 
12  Cal  280. 

62.  A  statement  on  appeal  most  be  filed 
within  the  time  prescribed  by  law.  A 
statement  filed  a  year  after  judgment  was 
rendered  is  not  in  time.  Heihn  v.  Skuu^ 
burg,  12  Cal.  412. 

63.  Instructions  to  a  jury  which  are  not 
embodied  in  the  statement  on  appeal  or 
bill  of  exceptions,  and  are  neither  certified 
to  by  the  judge  trying  the  cause  or  signed 
by  him,  cannot  be  the  subject  of  consider- 
ation by  this  court  Paige  v.  ONealy  12 
CaL  492. 

64.  Transcripts  on  appeal  to  this  ooort 
should  not  contain  irrelevant  or  unneces- 
sary matter.  Instead  of  oc^ying  into  a 
statement  fi>r  a  new  trial,  or  on  an  i4>peal, 
deeds  and  transcripts  of  records,  when  no 
point  is  made  on  the  construction  of  the 
language,  a  brief  statem^it  of  the  instru- 
ment answers  every  purpose,  and  is  all 
that  the  code  requires.  JGiowles  v.  Inckety 

12  CaL  214. 

^b.  A  statement  on  appeal  to  be  re- 
garded must  be  entire,  and  statements  and 
exceptions  should  be  speedily  settled. 
Hvtchinson  v.  Boursy  13  CaL  52. 

66.  The  supreme  court  cannot  reeeire 
evidence  otherwise  than  through  the  state- 
ment or  the  record.     Vischer  v.  Webtier^ 

13  Cal.  60. 

67.  A  clerk's  certificate  that  a  statement 
is  the  same  which  was  used  on  motion  for 
a  new  trial  is  entitled  to  no  weight,  as  the 
clerk  is  not  authorized  by  law  to  verify  a 
statement  in  that  form.  Fee  v.  Starr^  13 
CSL  170. 

68.  A  stipulation  to  the  effect  that  a 
statement  may  ^  be  used  on  the  motioo 
for  new  trial  in  this  cause,  and  also  on  the 
appeal  to  the  su^%me  court,"  includes  an 
appeal  from  the  judgment  as  well  as  an 
appeal  upon  the  decision  of  the  motion  for 
a  new  trial.  Bastings  v.  HaUecL,  13  CaL 
207. 

69.  The  supreme  court  will  not  inquire 
into  objections  as  to  the  misjoinder  of 
parties,  unless  it  was  taken  in  the  court 
below,  and  this  fact  appear  in  the  state- 
ment McDonald  v.  Bear  River 
Auburn  W.  and  M.  Co^  13  CaL  23& 
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70.  Where  there  is  no  bill  of  excep- 
tions and  no  statement,  the  rulings  of  the 
court  upon  questions  of  law  during  the 
trial  cannot  be  sought  from  the  testimony 
as  taken  down  bj  the  clerk,  neither  under 
the  code  of  1850  nor  1851.  Castro  v. 
Armestiy  14  Cal.  38. 

71.  A  reference  in  the  statement  on 
appeal  to  the  evidence  as  taken  by  the 
clerk  with  the  consent  of  parties  is  suffi- 
cient, the  evidence  being  in  the  transcript. 
The  statement  need  not  contain  the  evi- 
dence.    Darst  V.  Rush^  14  Cal.  84. 

72.  A  statement  on  appeal,  certified  by 
the  judge  to  be  correct,  according  to  his 
recollection,  is  not  sufficient.  Van  Pelt 
V.  Ldttlery  14  Cal.  196. 

73.  In  criminal  cases  the  statute  requir- 
ing a  statement  or  bUl  of  exceptions  to  be 
made  within  ten  days  after  the  trial  is 
directory,  and  the  defendant  is  not  pre- 
cluded of  his  rights  by  failure  of  the 
judge  to  settle  or  sign  the  statement  within 
the  time.  People  v.  Woppner,  14  Cal. 
437 ;  People  v.  Lee,  14  Cal.  510. 

74.  But  defendant  must  prepare  and 
tender  his  statement  or  bill  within  ten 
days,  or  such  further  time  as  may  be 
granted  by  the  district  judge  or  a  judge  of 
the  supreme  court,  or  give  sufficient  ex- 
case  for  hie  failure  so  to  do.  Such  excuse 
being  shown,  the  bill  should  be  signed, 
otherwise  not.    lb.  511. 

75.  The  supreme  court  will  not  inquire 
into  the  reasons  which  induced  the  district 
judge  to  sign  the  bill  after  the  statutory 
period,  but  will  presume  they  were  suffi- 
cient   lb.  512. 

76.  The  statement  and  bill  of  exceptions 
in  the  statute  on  this  subject  mean  the 
same  thing.     lb.  514. 

77.  When  the  judge  cannot  be  found, 
the  proposed  statement  or  bill  in  a  criminal 
case  may  be  delivered  to  the  clerk  of  the 
court  for  him — ^the  clerk's  office  being  the 
proper  place  for  the  deposit  of  papers  for 
the  judge  in  his  absence  from  his  chambers. 
The  clerk  should  niinute  on  the  document 
the  date  of  its  receipt,  and  hand  it  to  the 
judge  at  the  earliest  convenient  opportu- 
nity,    lb. 

78.  Where  judgment  was  rendered 
July  27th,  1859,  and  motion  for  new  trial 
overruled  October  2 2d,  1859,  a  statement 
on  appeal  served  November  10th,  1859, 
was  not  in  time.  Mahoney  v.  Capertouj 
15  CaL  315. 


79.  A  statement  on  appeal  must  specify 
the  grounds  on  which  the  appellant  relies. 
The  questions  of  law  and  fact  raised  must 
be  distinctly  set  forth,  accompanied  with 
only  so  much  of  the  evidence  as  may  be 
necessaiy  to  show  their  pertinency  and 
materiality.  Barrett  v.  Tewksburt/,  15 
Cal.  356. 

80.  There  is  no  distinction  as  to  the 
manner  in  which  a  statement  is  to  be  pre- 
pared between  a  case  at  law  and  a  case  in 
equity.  The  grounds  of  appeal  must  in 
both  cases  be  stated ;  and  in  both  cases 
much,  if  not  the  greater  portion,  of  the 
evidence  will  be  immaterial  for  the  de- 
termination of  these  grounds  in  the  su- 
preme court.     lb.  357. 

81.  In  criminal  cases,  if  the  instructions 
to  the  jury  are  erroneous  under  any  and 
every  state  of  facts,  the  supreme  court 
will  review  them,  even  though  there  be  no 
statement  of  facts — ^because  it  necessarily 
appears  that  the  court  erred  to  the  preju- 
dice of  defendant.  People  v.  Levison,  16 
Cal.  100. 

82.  But  where  the  instruction  way  be 
correct  under  any  state  of  facts,  then  the 
supreme  court  presumes  in  favor  of  the 
judgment  below,  and  will  not  reverse  it 
when  there  is  no  statement  of  facts  or  bill 
of  exceptions — because  the  appellant  must 
show  affirmative  error,     lb. 

83.  Where  the  record  shows  simply  a 
statement  signed  by  the  district  judge, 
without  any  certificate  preceding  as  to  the 
correctness  of  the  statement,  and  it  does 
not  purport  to  be  a  statement  on  motion 
for  new  trial,  and  no  order  appears  dis- 
posing of  the  motion  for  new  trial :  held, 
that  there  is  no  statement  on  motion  for 
new  trial  or  on  appeal.  And  the  grounds 
of  the  motion  for  new  trial  not  being  filed 
within  the  time  required  by  law,  the  appeal 
is  from  the  judgment  alone.  McCartney 
V.  Fitz  Henry,  16  CaL  185. 


IV.  Amendment  to  a  Statement. 

84.  The  certificate  of-  a  judge  is  a 
sufficient  authentication  of  a  statement, 
and  where  a  party  does  not  think  proper 
to  file  amendments,  or  the  judge  to  correct 
the  statement,  the  certificate  of  that  fact 
by  the  judge  is  all  that  is  necessary.  Red- 
man V.  Gulnacj  5  Cal.  148. 
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85.  While  the  term  lasts,  the  court  has 
power  to  amend  the  record ;  after  the  term 
has  passed,  the  record  cannot  be  amended 
unless  there  is  something  in  the  record  to 
amend  by.  The  settled  statement  until 
certified  is  not  record.  Branger  v.  Chev- 
alier, 9  Cal.  172. 

86.  Where  amendments  are  made  to  a 
statement  on  appeal,  a  fair  copy  of  the 
statement  as  amended  should  be  made ; 
otherwise  the  supreme  court  will  not  look 
into  it  Marhw  v.  Marsh,  9  CaL  259  ; 
People  y.  Edwards,  9  Gal.  291 ;  SkiUman 
V.  Itiley,  10  CaL  300. 

87.  A  statement  agreed  on  by  parties 
should  not  probably  be  amended  by  the 
court  on  motion,  unl^  under  a  very  clear 
showing  of  mistake  or  fraud.  Hutchinson 
T.  Bours,  13  Cal.  52. 

88.  A  statement  on  motion  for  a  new 
trial  regularly  settled  and  signed  by  the 
judge,  and  containing  all  the  grounds  of 
the  motion,  but  without  any  specification 
thereof  may  be  amended  by  the  judge  so 
as  to  insert  a  specification  of  the  grounds 
of  the  motion,  after  the  time  for  filing  a 
statement  has  passed.  Valentine  v.  Stewart, 
15  CaL  396. 


STATUTE  OF  FRAUDS. 

I.  In  general. 
II.  Sale  of  Lands. 

III.  Sale  of  Personal  Property. 

1.  Change  of  Poflseaaion. 

2.  Delivery. 

IV.  Consideration. 


In  genebal. 

1.  A  plaintiff's  recovery  cannot  be 
barred  by  the  statute  of  frauds,  unless  the 
statute  be  pleaded.  Osborne  v.  JEndicott, 
6  Cal.  153. 

2.  In  order  to  create  a  trust  in  land, 
the  facts  need  not  appear  affirmatively 
upon  the  face  of  the  deed,  but  may  be 
proved  by  any  note  or  memorandum  in 
writing  of  the  nominal  purchaser,  even 
though  he  plead  the  statute  of  frauds.   Jb, 


XL  Sale  of  Lands. 

3.  A  mere  parol  agreement  for  the  con- 
veyance of  land  made  before  the  adoption 
of  the  common  law  and  the  reeoactment 
of  the  statute  of  frauds  in  this  State  is 
void,  there  being  neither  delivery  of  pos- 
session nor  of  title  deed,  and  no  part  pay- 
ment of  the  purchase  money.  Morris  v. 
Brown,  1  CaL  100. 

4.  A  specific  performaixce  of  a  contract 
for  the  conveyance  of  land  can  be  en- 
forced only  when  the  contract  is  in  writ- 
ing, or  where  there  has  been  a  part 
performance  of  a  verbal  contract  of  the 
vendee.     Boen  v.  Simmons^  1  CaL  121. 

5.  Where  the  terms  of  a  verbal  con- 
tract are  reduced  to  writing,  bat  the  writ- 
ten paper  is  neither  signed  nor  delivered, 
the  contract  will  be  deemed  inchoate  and 
incomplete,  and  neither  party  wiU  be  bound 
by  it.     lb. 

6.  A  party  who  seeks  a  specific  per- 
formance of  a  verbal  ocmtract  for  the  cui- 
veyance  of  real  estate,  should  show  that  he 
has  fuUy  complied  with  the  sabatanoe  of 
the  contract  on  his  part     /&. 

7.  An  agreement  for  the  conveyance  of 
land  resting  solely  in  parol  is  void  bj  the 
Mexican  law,  except  perhaps  in  the  ease 
of  an  executed  contract  where  corpoi«al 
possession  was  delivered  at  the  very  time 
of  the  sale  by  actual  entry  upon  the  prem- 
ises, and  the  doing  certain  acts  anak^ous 
to  the  livery  of  seizin  at  common  law.     Ih, 

8.  A  certificate  in  writing  in  these 
words,  *^  and  I  did  at  the  time  of  the  said 
agreement"  (to  convey  land)  ** consent 
and  agree  that  A  should  have  possession 
of  the  lot  forthwith,"  executed  long  after 
the  agreement,  forms  no  part  of  the  orig^ 
inal  contract  and  wants  consideration,  and 
an  action  cannot  be  maintained  for  dam- 
ages because  a  third  person  is  in  posses- 
sion.    Tewksbury  v.  Laffan,  1  Cal.  130l 

9.  A  parol  promise  to  pay  for  the  im- 
provements made  upo^n  land  is  not  within 
the  statute  of  frauds.  Godeffroy  v.  CoJSi- 
weO,  2  Cal.  492. 

1 0.  A  conveyance  that  would  come  with- 
in the  statute  of  frauds  if  made  by  an  in- 
dividual, would  be  liable  to  the  same  con- 
struction if  made  by  a  corporation.  S^miA 
V.  Morse,  2  Cal.  539. 

11.  A  lease  executed  for  two  years  by 
the  agent  of  the  lessors  to  the  lessees,  but 
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Sale  of  Lands. — Sale  of  Personal  Property. — Change  of  Possession. 


who  had  no  written  authority  to  do  so,  is 
within  the  statute  of  frauds.  Folsom  v. 
Perriny  2  Cal.  604. 

12.  An  unwritten  contract  for  the  sale 
of  land  is  void  by  the  statute  of  frauds,  and 
courts  of  equity  have  no  power  to  enforce 
a  specific  performance.  Abell  v.  CaldeT^ 
vfoodf  4  Cal.  91. 

13.  An  executed  parol  agreement  is  a 
good  defense  against  an  action  upon  a 
specialty.  The  statute  of  frauds  contains 
no  provision  with  regard  to  the  dissolution 
of  agreements  or  contracts  under  seal  for 
the  sale'  of  lands.  Bectch  v.  GoviUaud^  4 
Cal  316. 

14.  A  sale  of  land  at  auction,  where 
no  note  or  memorandum  is  made  by  the 
auctioneer,  and  no  writing  exists  between 
the  parties,  is  void  by  the  statute  of  frauds. 
People  V.  White,  6  Cal.  75. 

15.  No  eviction  is  necessary  to  enable 
a  vendor  to  recover  back  the  purchase 
money  of  real  estate  where  the  sale  was 
void  under  the  statute  of  frauds.  Rey- 
nolds V.  Harris,  9  Cal.  340. 

16.  Where  a  verbal  contract  was  al- 
leged in  the  bill,  and  admitted  in  the  an- 
swer, without  the  defendants  insisting 
upon  the  statute,  a  specific  performance 
was  decreed  and  the  obvious  grounds  that 
the  admission  of  the  contract  took  the 
case  out  of  the  mischiefs  against  which  the 
statute  was  intended  to  guard,  and  the 
failure  to  insist  upon  the  statute  was  a 
waiver  of  its  protection.  Arguello  v.  Fd- 
inger,  10  Cal.  158. 

17.  Where  a  verbal  contract  had  been 
so  far  performed  by  one  of  the  parties,  re- 
lying upon  the  good  faith  of  the  other, 
that  he  could  have  no  adequate  remedy 
except  by  complete  performance,  courts  of 
equity  decreed  its  execution,  upon  the 
ground  that  the  refusal  to  execute  the 
same  under  such  circumstances  was  a 
fraud,  and  that  a  statute  having  for  its  object 
the  prevention  of  fraud,  could  not  be  used 
as  an  instrument  for  its  perpetration.     Ih. 

18.  Eminent  judges  have  at  different 
times  questioned  the  wisdom  of  allowing 
exceptions  to  the  statute,  and  have  de- 
clared their  intention  not  to  extend  them 
beyond  the  established  precedents;  but 
none  have  gone  so  far  as  to  deny  the 
power  of  a  court  of  equity  to  grant  re- 
lief in  a  clear  case  where  the  refusal  to 
complete  the  contract  would  operate  as  a 
fraud  upon  the  purchaser.    Ih. 


19.  Nothing  can  be  regarded  as  a  part 
performance  to  take  the  case  out  of  the 
operation  of  the  statute,  which  does  not 
place  tlie  party  in  a  situation  which  is  a 
fraud  upon  him,  unless  the  contract  be  ex- 
ecuted.    Ih. 

See  Lands,  Sale,  Specific  Per- 
formance. 


in.  Sale  of  Personal  Property. 

20.  Where  the  defense  to  an  action  is 
that  there  was  no  contract  in  writing  of 
the  sale,  but  the  evidence  given  at  the 
trial  did  not  appear  to  be  fully  returned, 
and  there  appeared  to  have  been  no  ob- 
jection raised,  or  exception  taken  to  the 
insufi^ciency  of  the  evidence,  the  appellate 
court  will  presume  that  the  evidence  was 
sufiicient  to  warrant  the  verdict.  BunU 
ing  V.  Beidemauy  1  Cal.  182. 

21.  Where  there  is  no  note  or  memoran- 
dum of  the  contract  in  writing,  and  no  part 
of  the  purchase  money  paid,  without  an 
acceptance  or  receipt  of  the  goods,  the  con- 
tract IS  void,  and  cannot  be  enforced. 
Gardet  v.  Belknap,  1  Cal.  400. 

22.  The  memorandum  required  by  the 
statute  to  be  entered  by  an  auctioneer  in 
his  sale  book,  must  be  made  at  the  very 
time  of  the  sale,  or  the  vendee  will  not  be 
bound  by  the  contract,  and  a  memoran- 
dum made  in  the  aflemoon  of  the  same,  or 
the  morning  of  the  next  day,  is  insufficient. 
Graig  v.  Godfrey,  1  Cal.  415. 

23.  Where  a  sale  of  personal  property 
is  void  as  to  the  subsequent  purchasers, 
must  be  determined  under  the  fifteenth 
section  of  the  statute  of  frauds.  Vance  v. 
Boynton,  8  Cal.  560. 

See  Sale. 


1.   Change  of  Possession. 

24.  The  continued  change  of  possession 
required  by  the  statute  afler  a  sale  of 
goods  and  chattels  in  order  to  validate  the 
sale,  must  be  actual  and  not  constructive. 
Fitzgerald  v.  Gorham,  4  Cal.  290. 

25.  In  order  to  constitute  a  valid  sale 
of  personal  property  against  creditors, 
there  must  be  according  to  the  statute  of 
this  State,  an  immediate  delivery  thereof 
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accompanied  by  an  actual  and  continued 
change  of  possession.  SamvsU  v.  Gor- 
ham,  5  Cal.  227. 

26.  By  an  immediate  chunge  of  pos- 
session is  not  meant  a  delivery  instanter, 
but  the  character  of  the  property  sold,  its 
situation  and  all  the  circumstances  must 
be  taken  into  consideration  in  determining 
whether  there  was  a  delivery  within  a 
reasonable  time,  so  as  to  meet  the  require- 
ments of  the  statute,  and  this  will  often  be 
a  question  of  fact  for  the  jury.     Ih» 

27.  If  the  mortgagee  took  immediate 
and  actual  possession  of  the  property  in 
the  absence  of  any  contract  concurrent  or 
subsequent  to  the  mortgage,  conferring 
any  greater  authority  than  that  contained 
in  the  mortgage,  he  cannot  claim  by  vir- 
tue of  such  possession,  because  the  cove- 
nants of  the  mortgage  show  that  he  was 
not  entitled  to  such  possession.  Meyer  v. 
Gorham,  5  Cal.  324. 

28.  The  plaintiff  purchased  from  B,  a 
certain  number  of  cattle,  and  presented  to 
C,  the  agent  of  B.,  an  order  for  their  de- 
livery. C.  pointed  out  the  cattle  to  the 
plaintiff,  as  they  were  grazing  dn  view, 
and  told  him  that  he  delivered  him  pos- 
session, and  then  accepted  an  offer  of  em- 
ployment from  the  plaintiffs,  and  remain- 
ed in  charge  of  the  cattle  until  they  were 
seized  by  the  defendant :  held,  that  this 
was  a  delivery  as  immediate  and  as  com- 
plete as  the  nature  of  the  case  would  ad- 
mit, and  followed  by  an  actual  and  con- 
tinued change  of  possession.  Montgomery 
v.  Hunt,  5  Cal.  369. 

29.  Where  the  goods  of  a  thii'd  party 
are  mixed  with  the  property  or  in  the  ap- 
parent possession  of  the  judgment  debtor, 
the  sheriff  is  not  liable  for  levying  on 
them  as  the  property  of  the  debtor,  unless 
there  has  been  notice  and  demand  of  the 
goods  by  the  owner,  and  a  delay  or  refusal 
to  deliver.  Daumiel  v.  Gorham,  6  Cal. 
44  ;  Taylor  v.  Seymoicr,  6  Cal.  543. 

30.  Where  A  had  a  large  quantity  of 
flour  stored  in  the  warehouse  of  B,  and 
sold  a  portion  of  it  to  C,  and  gave  an  or- 
der for  the  flour  sold  on  B,  who  accepted 
the  same,  and  gave  C  in  exchange  a  re- 
ceipt for  the  same,  and  transferred  it  on  his 
warehouse  books  to  the  account  of  C,  but 
did  not  separate  any  specific  portion  from 
the  flour  of  A  as  the  property  of  B,  and 
the  whole  was  subsequently  seized  in  an 
action  against  A:  held,  that  the  sheriff 


was  not  liable  to  C  in  the  absence  of  aeg- 
regation  of  the  flour,  but  that  B  was 
estopped  by  his  receipt  from  denying  his 
liability.     Adams  v.  Gorkam,  6  CaL  71. 

31.  Where  the  plaintiffs  bought  a  cer- 
tain amount  of  flour,  being  part  of  a  lai^ 
quantity  on  storage  belonging  to  the  ven- 
dor, and  the  plaintiff  did  not  remove  tlie 
flour  purchased,  nor  separate  from  the  re- 
mainder, but  the  vendor  subseqaentlj  sold 
the  remainder,  and  more,  to  other  parties, 
who  removed  what  they  purchased,  leav- 
ing on  storage  a  less  amount  than  had 
been  purchased  by  plaintiff,  which-  was  a^ 
terwards  attached  in  a  suit  £^ainst  plaint' 
iff's  vendor:  held,  that  the  sale  and  re- 
moval  of  all  the  flour  except  that  bought 
by  plaintiff  was  a  segregation  of  plaintiff's 
flour,  vesting  in  him  a  clear  title  at  the 
time  of  the  seizure.  Horr  v.  Barter,  6 
Cal.  496. 

32.  Growing  crops  are  not  goods  or 
chattels  within  the  meaning  of  the  statute 
of  frauds,  and  will  pass  by  deed  or  ooo- 
veyance  from  the  very  necessity  of  the 
case;  as  they  are  not  susceptible  of  mannal 
delivery  until  harvested  and  reduced  to 
actual  possession.  Bours  v.  Weheier,  6 
Cal.  664. 

33.  The  absence  of  any  fraudulent  in- 
tent will  not  take  the  case  out  of  the  stat- 
ute. There  must  be  an  actual  and  con- 
tinued change  of  possession  or  the  sale  is 
void  as  to  creditors.  SteuHirUv,  ScamM, 
8  Cal.  83 ;  Mitchell  v.  Stedman,  8  CaL 
375  ;    Whitney  v.  Stark,  8  CaL  515. 

34.  Where  A,  the  owner  of  a  sea-gomg 
vessel,  executes  to  B  a  mortgage  thereon 
which  is  recorded  in  the  custom  house  of 
her  home  port.  B.  commences  suit  to 
foreclose  the  mortgage  and  makes  C  a 
paiiy  defendant  thereto,  on  the  groond 
tliat  he  purchased  the  vessel  subject  to  the 
plaintiff's  mortgage.  C,  in  his  defense, 
avers  that  the  mortgage  was  void  under 
the  statute  of  frauds,  and  that  he  now 
held  the  vessel  discharged  from  the  same : 
held,  that  the  mortgage  was  a  valid  lien, 
and  that  the  record  of  a  mortgage  was  sof* 
ficient  notice  thereof  to  C.  Mitd^  v. 
Steehnan,  8  CaL  870. 

35.  Where  notice  of  a  mortgage  is  had 
by  a  subsequent  purchaser  or  mortgagor, 
he  is  not  protected  by  our  statute  of  finaads. 
Ih.  375. 

36.  The  question  of  delivery  and  diange 
of  possession  is'  a  mixed  questioD  of  law 
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and  fact ;  but  as  to  what  shall  constitute  a 
delivery  is  a  question  of  law  alone.  Vance 
T.  Boyntony  8  Cal.  561. 

37.  Where  H.,  the  owner  of  barley,  which 
he  had  piled  up  in  his  corral,  sells  five 
hundred  sacks  thereof  to  V.,  who  has  it 
separated,  marked  V.,  and  piled  up  in 
another  part  of  the  corral,  and  employs  a 
third  person  to  take  care  of  the  same  for 
him,  and  H.  afterward  sells  and  delivers 
the  same  to  B. :  held,  that  B.  was  entitled 
to  the  property,  the  sale  from  H.  to  V .  not 
being  followed  by  an  actual  and  continued 
change  of  possession.     lb. 

38.  Where  the  owner  of  a  certain  number 
of  barrels  of  flour  on  storage  in  a  ware- 
house sold  them  all  to  different  purchasers, 
giving  them  orders  on  the  warehouseman, 
which  were  given  by  the  purchasers  to  the 
warehouseman,  and  new  receipts  given  to 
them  in  their  own  names  by  the  latter,  and 
entries  made  on  his  books  charging  the 
vendor  and  creditor,  the  purchasers,  with 
their  respective  lots :  held,  that  there  was 
a  sufficient  delivery  of  possession  without  a 
separation  of  the  various  lots.  Horr  v. 
Barker,  8  Cal.  608. 

39.  Where  the  vendor  only  sells  a  part 
of  goods  on  storage,  those  sold,  if  all  to- 
gether and  of  the 'same  mark,  must  be 
separated  from  the  larger  mass  in  order 
to  change  the  po&^ession ;  but  where  all 
the  goods  of  the  vendor  in  the  hands  of  a 
third  party  are  sold,  the  change  of  pos- 
session is  complete  by  delivery  of  the  or- 
der, taking  a  new  receipt,  and  entry  of  the 
transaction  on  the  books  of  the  ware- 
houseman,   lb, 

40.  A  delivery  of  a  warehouse  receipt 
stating  that  the  goods  named  therein  are 
deliverable  on  return  of  the  receipt  is  suf- 
ficient prima  &cie  to  pass  the  title.  There 
is  no  substantial  differeuce  in  this  respect 
between  a  warehouse  receipt  and  a  bill  of 
lading,    lb.  614. 

41 .  The  change  of  possession  of  the  prop- 
erty sold  must  be  continued*  The  statute 
does  not  fix  any  limits  when  this  change 
may  cease,  and  if  courts  could  put  limits 
to  it  they  could  do  away  with  the  clear 
language  of  the  law.  Bacon  v.  Scanneil, 
9  Cal.  273.  See  Stevens  v.  Invih^  15 
CaL507. 

42.  F.  sold  and  delivered  to  V.  P.  cer- 
tain goods,  the  possession  of  which  V.  P. 
retained  for  two  or  three  days,  when  he 
leased  the  premises  in  which  the  goods 


were  and  delivered  the  goods  to  F.,  his 
vendor,  and  one  M.,  who,  after  carrying 
on  the  business,  in  connection  with  F.,  for 
a  few  days,  retired,  leaving  F.  in  the  ex- 
clusive possession  of  the  property,  which 
possession  continued  until  the  goods  were 
seized  by  L.,  as  a  constable,  under  an  ex- 
ecution against  F. :  held,  that  the  sale  of 
the  goods  to  V.  P.  was  void  as  to  credi- 
tors, and  the  goods  were  subject  to  the  ex- 
ecution against  F.  Van  Pelt  v.  Littler^ 
10  Cal.  394. 

43.  In  the  fall  of  1856,  L.  rented  of  W.  a 
portion  of  his  brick  yard,  for  the  purpose 
of  making  bricks.  L.  subsequently  made 
a  brick  kiln  of  bricks  and  left  them  in  W.'s 
charge  and  possession  for  him  to  sell  for 
L.'s  benefit.  In  January,  1857,  L.  made 
and  delivered  a  bill  of  sale  of  the  bricks  to 
R.  and  informed  W.  of  the  same,  but  there 
was  no  change  of  possession  under  the  bill 
of  sale.  S.,  the  defendant,  as  constable, 
seized  the  bricks  under  a  process  against 
L.  and  sold  them  as  the  property  of  L. : 
held,  that  L.'s  sale  to  R.  was  a  fraud  as 
against  the  creditors  of  L.,  and  that  de- 
fendant was  justifiable  in  taking  the  bricks 
and  selling  the  same.  Richards  v.  Schroe' 
der,  10  Cal.  434. 

44.  K.  &  S.  were  the  owners  of  a  mule 
team,  which  they  used  in  hauling  quartz 
rock  to  their  quartz  mill — the  team  was 
driven  by  one  L.,  an  employ^.  K.  &  S. 
sold  the  team  to  H.,  executing  a  bill  of 
sale,  and  delivering  the  team  by  the  dis- 
charge of  L.,  the  driver,  who  was  imme- 
diately employed  by  H.,  and  saying  toll., 
"  There  is  the  team."  K.  &  S.  then  hired 
of  H.  the  team  for  eight  dollars  per  day, 
and  put  it  in  the  same  business  of  hauling 
quartz  rock  as  before,  and  with  L.,  the 
same  driver.  Team  was  kept  and  fed 
at  K.  &  S's  stable,  as  before  the  sale: 
held,  that  there  was  no  such  actual  and 
continued  change  in  the  possession  of  the 
property,  as  to  take  the  case  out  of  the 
operation  of  the  statute.  Hurlburt  v.  Bo^ 
gardus,  10  Cal.  519. 

45.  When  A  has  six  hundred  barrels  of 
fiour  on  storage,  and  he  sells  to  B  one 
hundred,  to  C  two  hundred,  to  D  three 
hundred,  and  gives  each  a  deliveiy  order 
upon  his  warehouseman,  and  the  purchas- 
ers all  surrender  their  several  orders  to  the 
warehouseman  without  making  any  separ- 
ation of  each  lot  from  the  common  mass, 
but  voluntarily  leave  the  flour  standing 


948 


STATUTE  OF  FRAUDS. 


Changf)  of  PoBBeasioTi. 


on  the  books  of  the  warehouseman  to  the 
credit  of  each  purchaser  for  his  proper 
number  of  barrels,  it  is  a  complete  deliv- 
ery to  each  purchaser,  and  will  pass  the 
title  to  each.  Horr  v.  Barker ^  11  Cal. 
403. 

46.  The  separation  by  the  purchasers  of 
their  various  lots  is  a  mere  matter  of  con- 
venience among  themselves,  not  affecting 
their  rights  as  to  their  vendor  or  a  mere 
trespasser.     IK 

47.  The  statute  only  requires  an  actual 
and  continued  change  of  possession  as  a 
protection  against  creditors  and  subse- 
quent purchasers  of  the  vendor.  Paige  v. 
aNeal,  12  Cal.  495. 

48.  The  Uncle  Sam  Mining  Company 
execute  a  mortgage  upon  their  mining 
claims  to  R.,  a  director  of  the  company. 
The  mortgage  was  in  fact  in  trust  to  se- 
cure F.,  et  als.,  who  had  as  sureties  of  R. 
signed  with  him  a  joint  and  several  note 
to  D.,  for  money  loaned  by  him  to  R 
The  money  was  for  the  company.  R  as- 
signs this  mortgage  to  F.  to  secure  him 
against  liability  on  the  note,  delivering  the 
mortgage  at  the  same  time  to  F.,  who  re- 
tained it  a  few  minutes  and  returned  it  to 
R.  to  receive  the  interest  from  the  com- 
pany, as  agent  for  him,  F.  The  note  is 
unpaid;  R.  owes  the  company  nothing: 
held,  that  after  the  assignment,  R  had  no 
interest  in  the  mortgage  which  a  judgment 
creditor  could  reach ;  that  the  delivery  of 
the  mortgage  to  R.  for  the  purpose  of  col- 
lecting interest,  there  being  no  circum- 
stance of  fraud  or  suspicion,  did  not  im- 
pair the  rights  of  the  assignee ;  that  the 
liability  of  F.,  et  als.,  as  sureties,  was  a 
sufficient  consideration  for  the  assignment, 
and  that  such  an  assignment  is  not  amort- 
gage  of  a  mortgage.  HaU  v.  Redding^  13 
Cal.  220. 

49.  The  doctrine  of  continuous  posses- 
sion of  personal  property  after  sale  or  mort^ 
gs^e,  does  not  apply  to  the  case  of  a  pa- 
per the  mere  evidence  of  debt.     Ih, 

50.  Action  against  the  sheriff  for  seiz- 
ing plaintiff's  wheat,  as  the  property  of 
one  Audeque.  Evidence  tending  to  show 
that  the  wheat  was  grown  on  the  land  of 
plaintiff  and  in  his  possession ;  that  A.  was 
on  the  land  only  to  raise  andrharvest  the 
crop ;  that  the  grain  was  cut  and  stacked 
on  the  premises  ;  that  plaintiff  was  enti- 
tled to  one-third  by  the  contract  between 
him  and  A. :  that  A.  sold  to  plaintiff  and 


delivered  possession,  and  then  abandoned 
the  premises,  plaintiff  residing  thereon. 
A.  took  no  further  control  of  premises  or 
crops,  and  plaintiff  assumed  entire  domin- 
ion of  both :  held,  that  plaintiff  was  not 
bound  to  abandon  his  premises  and  cany 
the  grain  beyond  them  to  protect  his  title 
against  creditors  of  A.  That  there  was 
no  error  in  refusing  to  instmct  the  jury 
that  there  was  no  evidence  that  the  mde 
from  A.  to  plaintiff  was  accompanied  by 
an  immediate  delivery  of  the  property,  and 
followed  by  an  actual  and  continued 
change  of  possession  thereof.  Paeheco  v. 
Hunsaeker,  14  Cal.  124. 

51.  Plaintiff  delivered  to  defendants 
gold  dust^  to  be  by  them  forwarded  to  San 
Francisco,  to  be  there  coined  and  retumed. 
The  dust  belonged  to  five  persons,  part- 
ners in  mining,  of  whom  plaintiff  and  €L 
were  two.  While  the  dust  was  in  the 
hands  of  defendants,  C.  sold  to  plaintiff, 
for  a  valuable  consideration,  his  interest  in 
it,  and  gave  a  receipt  evidencing  the  sale. 
Defendants,  after  this,  received  the  duet 
coined,  and  a  creditor  of  C.  attached  the  coin 
by  gamisheeing  defendants.  Defendants 
had  no  notice  of  the  sale  to  plaintiff  until 
the  day  after  the  attachment,  when  plunl- 
iff  demanded  C.'s  share  of  the  coin :  held, 
that  plaintiff  was  entitled  to  the  coin ;  that 
the  dust  in  defendant's  hands  was  in  the 
constructive  possession  of  all  the  five  own- 
ers, C.  having  no  exclusive  interest  in  any 
part  until  it  was  converted  into  coin  and 
divided  among  the  owners ;  that  Cs  right 
in  the  dust  was  a  chose  in  action,  which  be 
could  assign  by  order  in  favor  of  the  par- 
chaser  or  assignee,  and  after  such  order, 
neither  C.  nor  his  creditors  could  daim 
any  right  to  the  money ;  that  the  statute  of 
frauds  has  no  application  to  a  case  l&e 
this.     WaUing  v.  MiU^,  15  CaL  40. 

52.  Where  a  vendee  of  personal  prop- 
erty buys  it  bona  fide,  takes  possession 
openly,  and  holds  it  in  exclusive  posses- 
sion for  a  year  or  more,  afterwards  pats 
the  property  into  the  possession  of  tiie 
vendor,  as  attorney  in  fact  of  the  vendee, 
this  qualified  possession  of  the  vendor  does 
not,  as  matter  of  law,  show  the  sale  to  be 
fraudulent,  and  void  as  against  the  credi- 
tors of  the  vendor.  Stevens  v.  Irvnny  15 
Cal.  504. 

53.  Our  statute  of  frauds  (act  of  1859, 
section  fifteen)  was  not  intended  to  go  be* 
yond  the  extreme  rule  adopted  by  the  so- 
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preme  court  of  the  United  States  and  the 
English  courts,  to  wit :  that  retention  of 
the  possession  of  personal  property  by  the 
vendor,  afler  an  absolute  sale,  is  per  se 
fraud.  The  word  '*  actual "  in  the  statute 
was  designated  simply  to  exclude  a  mere 
formal  chancre  of  possession,  and  the  word 
*^  continued  "  to  exclude  a  mere  temporary 
change.  But  the  statute  does  not  require 
that  the  vendor,  under  penalty  of  forfeitr 
are  of  the  goods,  shall  never  have  any  con- 
trol over  or  care  of  them.     lb.  505. 

54.  All  the  statute  requires  is,  that  de- 
livery must  be  made;  Uie  vendee  must 
take  actual  possession;  the  possession 
must  be  open  and  unequivocal,  carrying 
with  it  the  usual  marks  and  indications  of 
ownership  by  the  vendee.  The  posses- 
sion must  be  continuous — not  taken  to  be 
surrendered  back  again — not  formal,  but 
substantial.  But  it  need  not  necessarily 
eontinue  indefiniteiy,  when  it  is  bona  fide 
and  openly  taken,  and  is  kept  for  such  a 
length  of  time  as  to  give  general  adver- 
tisement of  the  status  of  the  property,  and 
the  claim  to  it  by  the  vendee,     lb.  506. 

55.  The  facts  in  Bacon  v.  Scannell,  9 
Cal.  272,  differ  from  those  here ;  but  the 
principle  announced  in  that  case  is  not 
law.     Jb.  507. 

56.  Plaintiff  sues  for  damages  in  levy- 
ing on  fruit  trees  shipped  by  him  to  W., 
and  landed  to  W/s  onler  on  the  wharf  at 
Stockton,  claiming  that  the  trees  were  not 
paid  for,  and  not  subject  to  W.'s  debts,  for 
want  of  delivery,  and  asked,  on  the  trial, 
this  instruction :  **  That  a  man  who  is  in- 
solvent for  the  want  of  means  to  pay  his 
debts  in  this  State,  is  in  law  insolvent, 
without  reference  to  any  property  in 
another  State ;"  held,  that  the  proposition 
is  too  broadly  asserted,  even  if  there  were 
any  proof  on  which  it  could  rest — but  in 
this  case  there  is  no  proof  of  the  insolven- 
cy of  W.     Thompson  v.  Paige,  1 6  Cal.  79. 

57.  Plaintiff  also  asked  this  instniction : 
**  That  a  delivery  at  the  wharf  is  not  suf- 
ficient, unless  notice  be  previously  given 
to  the  vendee  of  their  arrival,  and  that 
safiicient  time  be  allowed  to  enable  him  to 
rec^ve  and  remove  them:"  held,  that 
this  proposition  is  not  strictly  correct ;  tliat 
if  the  trees  bargained  for  were  put  out  on 
the  wharf,  marked  for  W.,  wilh  the  inten- 
tion of  his  taking  them,  and  if  this  were 
done  by  his  order,  they  would  vest  in  him, 
especially  if  he  was  willing  to  consider 

61 


this  a  good  delivery;  that  there  is  in  the 
testimony  here  no  predicate  laid  for  the 
doctrine  of  stoppage  in  transitu,  or  that 
plaintiff  claimed  the  right  to  stop  the  trees. 
lb. 


2.   Delivery. 

58.  Words  alone,  unaccompanied  by 
acts,  cannot  make  out  a  delivery  to  take 
the  case  out  of  the  statute.  Gardet  v. 
Belknap,  1  Cal.  402. 

59.  Where  an  arbitrator  refuses  to  de- 
liver an  award  made  by  him  until  his  fees 
are  paid,  and  a  promise  to  pay  is  made  and 
he  delivers  his  award,  it  takes  the  case 
out  of  the  statute,  and  the  undertaking  to 
pay  a  reasonable  compensation  is  sup- 
ported by  a  sufficient  considerat ion.  Young 
V.  Starkey,  1  Cal.  427. 

60.  A  sale  of  personal  property,  unac- 
companied by  immediate  delivery,  is  void 
as  to  creditors,  and  this  though  delivery 
be  made  before  levy  is  made  by  the  cred- 
itors.    Chenery  v.  Palmer,  6  Cal.  122. 

61.  And  where  such  sale  is  absolute  in 
terms,  but  with  an  understanding  between 
vendor  and  vendee  that  it  was  only  to 
operate  as  a  mortgage,  there  it  is  a  secret 
trust  as  to  the  surplus  and  void  as  to  cred- 
itors,    lb. 

62.  Where  a  sale  or  mortgage  of  per- 
sonal property  was  void  for  want  of  im- 
mediate delivery,  subsequent  advances 
after  delivery  cannot  be  recovered, 
where  it  appears  that  they  were  paid  un- 
der the  general  contract.  The  contract 
being  void,  all  subsequent  acts  relate  to 
its  inception,  and  are  alike  tainted  with 
fraud.     lb, 

63.  Where  the  plaintiff  sold  a  number 
of  bales  of  drillings  to  A  for  the  purpose 
of  making  sacks,  delivered  to  A  as  fast  as 
he  needed  them  for  manufacturing,  and  A 
agreed  to  stoi*e  the  sacks  as  fast  as  made, 
subject  to  plaintiff's  order,  with  the  privi- 
lege of  retaking  the  sacks  as  he  should 
make  his  payments:  held,  that  upon  the 
delivery  of  the  drills  to  A,  the  title  thereto 
vested  in  him,  and  that  plaintiff  had  no 
lien  thereon  or  on  the  sacks  until  they 
were  delivered  to  him.  Hewlett  v.  Flint, 
7  QJ.  265. 

64.  A  sale  of  merchandise  by  bill  of 
sale,  the  goods  remaining  in  the  possession 
of  the  vendors,  as  warehousemen,  at  a  reg- 
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nlar  charge,  and  their  receipt  given  for  the 
goods  on  storage,  the  vendors  doing  busi- 
ness as  commission  merchants,  and  some- 
times receiving  goods  on  storage,  is  void 
as  to  the  creditors  of  the  vendors.  Stew- 
art V.  Scanndly  8  Cal.  83. 


IV.    CONSIDEBATION. 

65.  Where  the  consideration  of  a  eon- 
tract  is  expressed  in  writing,  although  ficti- 
tious, it  satisfies  the  statute  of  frauds,  and 
if  the  consideration  is  not  paid,  that  fact 
may  be  urged  specially  as  a  good  ground 
of  defense.     Hoppe  v.  Stout,  2  Cal.  462. 

66.  A  guarantor  on  a  promissory  note 
is  not  within  the  statute  of  frauds,  for 
the  want  of  a  consideration  expressed  in 
wnting,  as  the  contract  imports  a  consider- 
ation, and  each  one  who  writes  his  name 
upon  it  is  a  party  to  it  and  an  original  un- 
dertaker.    Riggs  V.  Waldo,  2  Cal.  487. 

67.  The  statute  requires  a  written 
agreement  to  answer  for  the  debt  of  another 
to  express  the  consideration  upon  which  it 
is  made ;  but  where  the  agreement  is  exe- 
cuted at  the  same  time  as  the  lease,  and 
forms  the  consideration  for  the  execution, 
it  is  not  a  promise  to  answer  for  the  debt 
of  another,  but  must  be  considered  as  an 
original  undertaking,  and  as  a  promise 
maide,  upon  the  strength  of  which  another 
was  enabled  at  the  time  to  obtain  posses- 
sion of  property  and  enjoy  its  u^.  Evoy 
V.  Tewksbury,  5  Cal.  285. 

68.  A  guaranty  not  under  seal,  nor  ex- 
pressing consideration,  made  cotemporane- 
ously  with  the  contract  guai*anteed,  is  a 
part  of  that  contract,  and  the  expression  of 
the  consideration  in  the  contract  takes  the 
guaranty  out  of  the  statute  of  frauds. 
Jones  V.  Post,  6  Cal.  104. 

69.  Where  the  complaint  charged  that 
A  was  indebted  to  the  plaintiff,  and  had 
conveyed  his  property  to  B  to  be  disposed 
of  for  his  benefit,  and  had  drawn  an  order 
in  favor  of  plaintiff^  on  B,  who  had  accept- 
ed it,  and  further  charged  that  B  had  sub- 
sequently reconveyed  a  portion  of  the 
property  to  A  without  consideration,  pray- 
ing that  B  be  compelled  to  execute  the 
trust  in  favor  of  plaintifi*:  held,  that  A  wa$ 
a  proper  and  necessary  party  to  the 
action,  and  that  the  order  of  A  on  B  is  not 
void  by  the  statute  of  frauds.     The  con- 


veyance by  the  former  to  the  latter  was  a 
sufficient  consideration  to  support  their 
promise.     Lucai  v.  Payne^  7  CaL  96. 

70.  There  is  no  conclusion  of  fraud 
springing  from  the  want  of  consideration 
in  a  deed,  which  will  enable  a  stranger  to 
attack  it,  though  it  is  a  circumataace, 
among  others,  from  which  fraud  may  be 
inferred. .    GiUan  v.  Metcalf,  7  CaL  139. 

71.  A  guaranty  endorsed  on  a  charter 
party  at  the  same  time  with  its  execution, 
and  the  consideration  of  one  being  in  fact 
the  con^deration  of  the  other,  and  being 
in  these  words :  ^'  I  hereby  guarantee  the 
fulfilhnent  of  the  within  charter,  on  tbe 
part  of  the  charterer,''  is  good.  IfasMne 
V.  Larco,  7  Cal.  83. 

72.  The  instrument  referred  to  in  the 
guaranty  becomes  part  thereof.  If  the 
guaranty  were  executed  subeequenfly  it 
would  fail,  for  there  is  either  no  coneiden- 
tion  for  the  promise  in  fact»  or  the  new 
consideration  is  not  expressed  in  the  in- 
strument referred  to.     Ih.  34. 

73.  Where  the  court  below,  sitting  as  a 
jury,  found  that  a  sale  was  not  made  in 
good  ffuth,  and  was  without  consideration, 
but  failed  to  find  as  a  fiict  a  fraudulent  in- 
tent, and  entered  judgment  accordingly  in 
favor  of  a  subsequent  purchaser :  held  to 
be  error.     Gillan  v.  Metcaif.  7  Cal.  139. 

74.  Where  defendant  entered  into  a 
contract  with  a  builder  for  the  construction 
of  a  brick  house,  and  the  builder  apphed 
to  the  plaintiffs,  who  were  proprietors  of 
a  brick  yard,  for  the  sale  of  the  necessary 
brick,  and  the  defendant  said  to  the  pro- 
prietors to  induce  the  sale,  that  he  woakl 
become  rei^ponsible  for  all  the  brick  iiirB> 
ished  his  building,  and  whatever  coodact 
or  agreement  was  made  with  the  builder 
he  would  see  carried  out,  or  woald  pay  fir 
the  brick  if  the  builder  woald  not :  held, 
that  the  promise  of  defendant  was  within 
the  statute  of  frauds.  OUsy  v.  TToftcw,  9 
Cal.  333. 

75.  Whenever  the  leading  object  of  die 
promisor  is  not  to  become  surety  or  guar- 
antor of  another,  but  to  subserve  some  in- 
terest of  his  own,  his  promise  is  not  withia 
the  statute,  although  the  effect  of  the  pnxiB- 
ise  may  be  to  pay  the  debt  or  disduu^ 
the  obligation  of  another.    Ih*  334. 

76.  The  provision  of  the  statute  of 
frauds  which  requires  the  promise  to  pay 
the  debt  of  another  to  be  In  writing,  ex- 
pressii^  the  consideration,  does  not  apply 
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lo  the  promise  of  A  to  pay  money  he  owes 
by  contract  with  B  to  C.  This  is  paying 
A's  own  debt,  and  creating  his  own  obli- 
gation, not  assuming'  another's.  Barrin- 
get  V.  Worden^  12  Gal.  314. 

77.  Where  A,  who  is  indebted  to  B, 
promises  in  consideration  of  his  release,  to 
B,  to  pay  the  amount  to  C  who  is  a  party 
to  the  arrangement,  it  is  a  sufficient  con- 
sideration to  support  such  promise.     Ih, 

78.  It  is  essential  to  the  validity  of  a 
contract  to  answer  for  the  debt  or  default 
of  another,  that  it  or  some  note  or  memo- 
randum thereof  be  in  writing,  that  it  ex- 
presses the  consideration,  and  that  it  be 
subscribed  by  the  party  to  be  charged 
thereby.  Mlison  y.  Jackson  Water  Co., 
12  Cal.  552. 

79.  A  promise  by  B.  to  perform  J.  W.'s 
contract  could  furnish  no  consideration  for 
a  promise  from  E.,  nor  could  the  consider- 
ation of  the  original  contract  attach  to  the 
sobsequent  promise  of  B.     lb. 


STATUTE  OF  LIMITATION. 
See  Limitation. 
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STATUTORY  CONSTRUCTION. 

See  Construction  op  Statutes. 
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STAY  OF  PROCEEDINGS. 

1.  If  the  appellants  have  been  guilty 
of  DO  laches  in  perfecting  their  appeal,  the 
court  may  enlarge  the  time  for  them  to  file 
tlieir  bond  to  entitle  them  to  a  stay  of 
proceedings  under  the  statute,  and  in  the 
mean  time  order  a  stay  of  all  proceedings 

the  inferior  court  until  the  extended 


period  shall  have  expired ;  in  such  case 
the  court  may  impose  such  terms  as  shall 
appear  to  be  proper.  Bradley  v.  Hall^  1 
Cal.  199. 

2.  It  seems  that  an  appeal  from  an  order 
of  reference  does  stay  the  proceedings. 
Smith  V.  Pollock,  2  Cal.  92. 

3.  A  stay  of  proceedings  from  its  na- 
ture under  an  appeal,  only  operates  upon 
orders,  or  judgments  commanding  some 
act  to  be  done,  and  does  not  reach  a  case 
of  injunction.  Merced  Mining  Co,  v.  Fre- 
mont, 7  Cal.  132. 

4.  An  injunction  is  not  dissolved  or  su- 
perseded by  appeal  taken,     lb. 

5.  A  justice  of  the  peace  has  jurisdic* 
tion  to  grant  appeals  and  stay  proceedings 
thereupon,  and  hie  action  cannot  be  re- 
viewed on  certiorari.  Coulter  v.  Stark, 
7  Cal.  245. 

6.  Where  there  is  no  question  as  to  the 
proper  judgment  to  be  entered  on  a  ver- 
dict, the  judgment  should  be  entei*ed  at 
once,  without  waiting  for  a  motion  for 
a  new  trial.  A  stay  of  procedings  under 
the  judgment  will  fully  protect  the  losing 
party.     Hutchinson  v.  Bours,  13  Cal.  52. 

7.  The  stay  of  proceedings  granted  ac- 
cording to  the  statute  on  the  execution  of 
the  undertaking  an  appeal  is  a  sufficient 
consideration  thereof.  Dore  v.  Covey,  13 
Cal.  508. 

8.  It  is  only  of  orders  or  judgments 
which  command  or  permit  acts  to  be  done, 
that  a  stay  of  proceedings  on  appeal  can 
be  had.     Hicks  v.  Michael,  15  Cal.  109. 


STEAMERS. 


See  Vessels. 


STIPULATION. 

1.  A  stipulation  that  a  verdict  should  be 
entered  in  fisivor  of  the  defendants,  reserr- 
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ing  to  the  plaintiffs  the  same  rights  which 
he  would  have  had  in  case  a  jury  had 
been  called  and  a  verdict  actually  rendered 
for  the  defendants,  should  be  regarded  in 
precisely  the  Fame  light  as  a  verdict,  and 
be  followed  by  the  Fame  legal  results. 
Stthol  V.  Hepburn,  1  Cal.  258. 

2.  Where  the  court  orders  a  new  trial, 
unless  the  judgment  creditor  stipulates  to 
remit  a  part  of  the  verdict  and  the  judg- 
ment creditor  acquiesces  and  files  the  re- 
mittitur, he  raises  a  right  to  question  the 
verdict.     George  v.  Law^  1  Cal.  365. 

3.  Where  a  written  stipulation  is  filed 
by  the  parties  in  the  court  below  to  gov- 
ern the  proceedings  there,  but  has  not 
been  brought  to  the  notice  of  the  court  for 
its  adjudication,  the  appellate  court  will 
not  regard  it.  Clarke  v.  Forshay,  3  Cal. 
291. 

4.  If  the  appellant  has  been  injured  by 
a  disregard  of  the  stipulation,  his  remedy 
must  fin<t  be  sought  in  the  court  in  which 
it  i^  filed,  or  in  some  court  of  original  ju- 
risdiction,    lb, 

5.  Where  one  of  the  issues  was  the 
condition  of  the  goods  when  they  left 
New  York,  and  defendant  stipulated  on 
the  trial  that  **  if  merchantable  when  they 
left  New  York,  he  made  no  claim,"  it  was 
held  that  he  was  concluded  by  the  admis- 
sion.    Burritt  v.  Gibson,  3  Cal.  399. 

6.  Where  couuvsel  in  a  cause  pending 
in  the  supreme  court  stipulate  to  submit 
the  case  to  the  court,  on  two  grounds  only, 
it  is  a  clear  waiver  of  all  other  assignments 
of  error,  and  they  will  not  be  allowed  to  go 
b3hind  such  stipulation,  and  insist  on  such 
points  other  than  those  mentioned  in  the 
stipulation.     Cahoon  v.  Ze?^,  10  Cal.  217. 

7.  Counsel  in  the  trial  of  a  cause  can- 
hot  object  that  the  court  did  not  render 
judgment  on  the  special  verdict  of  the 
jury,  where  they  have  stipulated  that  such 
additional  facts  may  be  found  by  the  judge, 
as  would,  in  his  judgment,  be  sufficient  to 
present  all  the  questions  raised  by  the 
pleadings.  Mariu$  v.  Bichnell^  10  Cal. 
224. 

8.  A  stipulation  inserted  in  the  tran- 
script on  appeal,  and  not  embodied  in  a 
statement  or  bill  of  exceptions,  forms  no 
part  of  the  record  which  this  court  can 
notice.     Bitter  v.  Mason,  11  Cal.  214. 

9.  When  parties  in  the  court  below  stip- 
ulate that  a  motion  for  a  new  trial  should 
be  denied,  they  cannot  question  on  appeal 


the  correctness  of  an  order  denying  such 
motion.     Brotherton  v.  Hart,  11  Cal.  405. 

10.  The  supreme  court  will  not  exam- 
ine errors  assigned  on  appeal,  where,  after 
the  service  of  notice  of  appeal,  the  par- 
ties stipulated  that  all  errors  in  the  re- 
cord, referee's  report,  decree  and  judgment, 
were  waived.  Glotzback  v.  Faster^  11 
Cal.  37. 

11 .  A  stipulation  to  the  efiect  that  a  state- 
ment may  *'be  used  on  the  motion  for  new 
trial  in  this  cause,  and  also  on  appeal  to 
the  supreme  court,"  includes  an  appeal 
from  the  judgment  as  well  as  an  appeal 
upon  the  decision  of  the  motion  for  a  new 
trial.     Hastings  v.  Haileck,  13  CaL  207. 

12.  A  stipulation  in  the  supreme  court, 
that  a  cause  be  continued  for  the  term, 
and  that  any  motion  may  be  made  therein 
at  the  next  term  by  either  party,  which 
might  have  beenr  made  at  the  fir^t  term 
after  the  filing  of  the  transcript,  covers 
only  the  rights  of  a  party  had  at  the  time 
of  the  stipulation,  and  not  those  already 
lapsed  by  the  laches  of  the  party.  Ref- 
nolds  V.  iMwrence,  15  Cal.  361. 

13.  Parties  here  have  no  unqoalified 
right  to  stipulate  for  the  abrogation  of 
rules  prescribed  by  the  supreme  court.    Ib» 


^^^^»^^^^^^^^^^^^^^^^^^^S^^^^^N^^^» 


STOLEN  GOODS- 

1.  An  auctioneer  who  in  the  course  of 
regular  business  receives  and  sells  stolen 
good:?,  and  pays  over  the  proceeds  of  sale 
to  the  felon  without  notice  that  the  goods 
were  stolen,  is  not  liable  to  the  true  owner 
for  a  conversion.  Rogers  v.  Huie,  2  CaL 
571 ;  overruling  Rogers  v.  Hme,  1  CaL 
433. 

2.  Where  the  defendants  were  suretiet 
for  the  appearance  of  one  H.,  charged 
with  the  crime  of  receiving  two  mules 
alleged  to  be  stolen,  and  the  indictment 
was  found  against  H.  for** receiving  stolen 
goods  :*'  held,  that  it  does  not  follow  from 
this  general  description  of  the  indictment 
that  it  was  for  the  same  crime  mentioned 
in  the  recognizance.  People  v.  Hwsier^ 
10  Cal.  503. 

3.  Warrants  drawn  by  the  controller  of 
State,  deUvered  to  the  payees  thereof,  and 
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by  them  endorsed  in  blank,  were  present- 
ed by  the  holders  to  the  State  treasurer, 
and  on  payment  were  delivered  to  him. 
They  were  afterwards  stolen  from  the  of- 
fice of  the\  treasurer.  The  warrants  on 
their  face  indicating  a  just  and  legal  claim 
against  the  State,  came  into  the  hands  of 
defendants,  ignorant  that  they  had  been 
stolen.  Defendants  present  them  to  the 
treasurer,  and  in  lieu  thereof  receive  State 
bonds  payable  to  bearer,  under  the  fund- 
ing act  of  1857,  and  pai*t  with  them.  The 
State  sues  for  the  bonds  or  their  value : 
held,  that  the  action  does  not  lie;  that 
defendants  having  received  the  bonds 
bona  fide  and  without  fraud,  for  warrants 
apparently  good  against  the  State,  are  not 
liable  in  this  form  of  action.  State  of 
California  v.  WelU,  15  Cal.  340. 

4.  On  ti'ial  under  an  indictment  for  re- 
ceiving stolen  goods,  tliew  court  instructed 
the  jury  ^^  That  a  guilty  knowledge,  on  the 
part  of  the  defendant,  is  essential  to  the 
constitution  of  the  offense.  This  may  be 
ahown  either  directly,  by  the  ievidence  of 
the  principal  offender,  or  circumstantially, 
by  proving  that  the  defendant  bouglit 
them  very  much  under  their  value,  or  de- 
nied their  being  in  his  possession,  or  the 
like :"  held,  that  the  charge  is  erroneous 
in  this,  that  it  asserts  as  a  conclusion  of 
law,  that  if  the  defendant  purchased  the 
goods  at  a  price  much  below  their  value, 
CT  if  he  denied  that  he  had  them,  or  if  the 
thief  swore  defendant  received  them,  then, 
in  either  case,  the  guilty  knowledge  was 
proved ;  that  this  is  not  law ;  that  either 
one  of  these  facts  is  a  circumstance  of 
gailt,  but  does  not  alone  constitute  con- 
clusive proof  of  guilt  PeopU  v.  Levisoii, 
16  Cal.  99. 

See  Larceny. 


STREETS  AND  HIGHWAYS. 

I.  In  K^neral. 
IT.  Commissioner  of  Streets. 


I.  In  general.    • 

1.  Taking  a  part  of  a  lot  from  an  indi- 
vidual for  the  purpose  of  a  public  street. 


though  it  may  perhaps  give  him  a  claim 
on  the  public  for  compensation,  does  not 
confer  upon  him  the  right  to  encroach  to 
the  same  extent  on  the  land  of  his  neigh- 
bor.    Reynolds  v.  West^  1  Cal«d29. 

2.  Whether  driving  piles  in  a  street 
extended  into  the  bay  in  the  city  of  San 
Francisco  is  an  obstruction  to  the  free  use 
of  the  street  by  the  public,  is  a  question  of 
fact  for  the  jury  to  pass  upon,  and  if  not 
so  submitted  a  new  trial  will  not  be  grant- 
ed, Oity  of  San  Francisco  v.  Clark,  I 
Cal.  386. 

3.  Every  individual  should  not  be  per- 
mitted to  determine  for  himself  whether 
the  grade  of  a  street  or  a  whaif  is  too  high 
or  too  low,  and  set  about  altering  it  at  his 
pleasure.     Clark  \\  McCarthy^  1  Cal.  454. 

4.  An  assessment  was  laid  for  the  pur- 
pose of  improving  a  street,  and  thereby 
benefiting  the  property  of  the  plaintiiff  in 
common  with  the  property  of  other  persons 
owning  lots  on  the  same  street,  and  after 
the  work  was  completed  and  all  the  bene- 
fit possible  derived  therefrom,  the  plaintiff 
cannot  claim  to  be  exemptfrom  the  assess- 
ment on  the  ground  of  irregularities  in  the 
mode  of  making  the  assessment  Weher 
V.  City  of  San  Francisco^  1  Cal.  457. 

5.  AH  that  part  of  a  bay  or  river  below 
low  water  mark  at  low  tide,  is  a  public 
highway  common  to  all  citizens,  and  no 
one  has  a  right  to  appropriate  the  use  to 
himself  solely.  Gunter  v.  Geary y  1  Cal. 
468. 

6.  It  is  a  public  nuisance  to  erect  a 
house  in  a  highway.     lb. 

7.  Tlie  city  of  San  Francisco  could  not 
take  property  in  the  possession  of  another 
for  the  purpose  of  a  public  slip,  without  pay- 
ing an  adequate  compensation,  where  the 
title  is  not  in  the  city.     lb, 

8.  Where  lots  were  sold  as  fronting  on 
or  bounded  by  a  certain  space  designated 
in  the  conveyance  as  a  street,  the  use  of 
such  space  as  a  street  passes  as  appurte- 
nant to  the  grant  and  constitutes  a  dedica- 
tion of  such  street,  and  it  cannot  after- 
wards be  sold  or  disposed  of  to  alter  or 
defeat  such  dedication.  Breed  v.  Cun^ 
ningham^  2  Cal.  368. 

9.  Where  the  streets  of  a  city  are  di- 
verted from  their  ordinary  and  legitimate 
uses  by  special  license  to  a  private  person, 
for  his  own  benefit,  as  to  run  a  railroad 
there,  in  the  pursuit  of  a  business  which 
involves  constant  risk  and  danger,  he  is 
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bound  in  the  exercise  of  such  right  to  use 
extraordinary  care.  In  this  a  private  rail- 
road differs  from  a  public  one.  Wilson  v. 
Ounmngham,  3  Cal.  243. 

10.  Where  private  property  is  taken  as 
a  street,  compensation  must  be  made  before 
a  citizen  can  be  divested  of  his  rights. 
Oity  of  San  Francisco  v.  Scott,  4  Cal.  115. 

11.  A  dedication  of  land  to  the  public 
as  a  street  may  be  by  deed  or  other  overt 
act,  or  may  be  presumed  from  the  lapse  of 
time  or  acquiescence  of  the  party;  but 
where  there  is  no  abandonment  or  dedi- 
cation of  the  land,  the  user  for  a  limited 
time  by  the  public  cannot  presume  a  dedi- 
cation,    lb.  116. 

12.  Where  a  city  is  laid  out  with  streets 
running  to  the  water's  edge,  such  streets 
should  be  held  to  continue  on  to  the  high 
water,  if  the  city  front  is  filled  in  or  the 
space  enlarged  by  accretion.  Wood  v. 
City  of  San  Francisco,  4  Cal.  193. 

13.  On  an  attempt  by  a  municipality  to 
convert  a  public  easement  to  private  use 
or  benefit,  and  to  defeat  the  right  of  way 
over  a  public  street,  it  is  beyond  the  power 
of  a  corporation,  and  the  legislature  has 
no  authority  to  interfere  with  the  disposi- 
tion of  the  land  and  the  premises  upon 
which  the  easement  is  situated  afler  title 
has  passed  from  the  State.     Ih, 

14.  All  the  public  streets  of  San  Fran- 
cisco running  into  the  water,  as  laid  down 
on  the  official  map  of  the  city,  were  by 
operation  of  the  act  of  March  26th,  1851, 
extended  and  carried  to  the  front  line  of 
the  city,  and  as  such  are  subject  to  the  free 
enjoyment  of  the  public  and  exempt  from 
executions  against  the  city.     lb, 

15.  The  obligation  of  a  municipal  cor- 
poration to  keep  the  streets  in  repair  is 
necessarily  suspended  while  they  are  act- 
ually undergoing  such  alterations  as  for 
the  time  made  them  dangerous.  James  v. 
City  of  San  Francisco,  6  Cal.  530. 

16.  Where  the  law  compels  the  corpor- 
ation to  give  out  a  contract  for  grading  a 
street  to  the  lowest  bidder,  it  takes  away 
from  the  corporation  the  responsibility 
arising  from  the  acts  of  the  person  taking 
the  contract.     Jb. 

17.  It  follows  that  where  a  parly  was 
injured  by  falling  at  night  into  an  excava- 
tion made  in  grading  the  street  of  a  city 
under  such  contract,  owing  to  the  failure  to 
put  lights  or  guards  about  the  place,  thi' 
contractor  and  not  the  city  is  liable.     Jb, 


18.  Under  the  charter  of  the  city  of 
San  Jos^,  an  ordinance  abolishing  the  sal- 
ary of  the  office  of  street  commissioner, 
and  substituting  fees  instead  thereof,  is  le- 
gal and  binding  on  the  officers.  Wilson 
V.  City  of  San  Jose,  7  Cal.  276. 

19.  The  charter  of  the  city  of  San  Fran- 
cisco provides  that  when  the  common 
council  think  proper  to  open  or  improve  a 
street,  etc,  notice  shall  be  given,  and  if 
no  protest  be  made  as  provided,  then  tlie 
council  shall  proceed  with  the  improve- 
ment :  held,  that  when  an  ordinance  had 
passed  to  give  the  required  notice,  wfaidi 
was  given  and  no  protest  made,  the  fall 
discretionary  power  of  the  council  had 
been  exercised,  and  it  became  binding  as 
a  contract  between  the  city  and  the  prop- 
erty holders  to  make  the  improvements, 
the  remaining  acts  on  the  part  of  the  city 
being  mere  ministerial  duties  of  its  proper 
officers.  Lucas  v.  City  of  San  Francisco, 
7  Cal.  473. 

20.  The  .liability  of  the  city  for  street 
improvements  is  limited  to  the  expense  of 
improving  the  crossings.  The  remainder 
is  to  be  paid  by  the  property  holders 
fronting  upon  the  streets.  The  city  in 
contracting  as  to  the  latter  must  be  le- 
^:arded  as  the  mere  agent  or  trustee,  and 
is  therefore  not  primarily  liable.     lb, 

21.  Where  the  charter  of  the  dty  of 
Sacramento  authorized  the  common  coan- 
cil  to  levy  a  special  assessment  for  grsding 
and  improving  the  streets  of  the  city,  and 
provided  that  when  the  council  thought  it 
expedient  to  open,  alter  or  improve  any 
street,  they  should  give  notice,  etc,  and  if 
one-third  of  all  the  owners  in  value  of  the 
adjacent  property  protest  against  the  pro- 
posed improvement  within  ten  days  afler 
the  last  publication,  it  shall  not  be  made, 
and  a  protest  was  presented  more  than  ten 
days  after  the  last  publication  of  such  no- 
tice :  held,  that  such  protest  was  not  pre- 
sented in  time,  and  was,  therefore,  inef- 
fectual :  further  held,  that  it  must  appear 
that  one-third  of  the  owners,  in  value, 
of  the  adjacent  property  united  with  it 
Burnett  v.  City  of  Sacramento,  12  CaL  82. 

22.  An  ordinance  for  the  improvement 
of  the  streets,  passed  by  the  council  before 
the  expiration  of  the  time  for  the  present- 
ation of  the  protest,  is  not  thereby  inval- 
id,    lb.  ■ 

28.  The  legislature  had  the  right  to 
provide  in  the  act  known  as  the  eonsolid^ 
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tion  act  for  the  government  of  the  citj  and 
county  of  San  Francisco,  that  the  owners 
of  lots  in  said  city  should  keep  the  streets 
in  front  of  their  lots  in  repair.  Haart  v. 
Gaovn,  12  Cal.  477. 

24.  Where  the  owner  of  a  lot  neglects 
for  three  days  afler  notice  from  the  super- 
intendent of  public  streets  in  said  city  to 
repair  the  street  in  front  of  his  lot,  the 
saperintendent  has  the  right  to  make  a 
contract  for  that  purpose,  and  an  action 
will  lie  in  the  name  of  a  party  performing 
the  work  against  the  owner  of  the  lot  ad- 
jacent for  the  amount.     Ih. 

25.  To  constitute  a  dedication  of  land 
ibr  the  purposes  of  a  rural  highway,  no 
particular  formality  is  necessary.  The  in- 
tention on  the  part  of  the  owner  to  dedi- 
cate is  the  vital  question.  Harding  v. 
Jasper^  14  Cal.  646. 

26.  This  intention  m^y  be  manifested 
with  or  without  writing  by  an  act  of  the 
owner,  as  throwing  open  his  land  to  public 
travel,  platting  it,  and  selling  lots  bounded 
by  streets  designated  on  the  plat,  or  ac- 
quiescence in  the  use  of  land  as  a  high- 
way, and  hence  time  is  not  an  essential 
ingredient  in  the  act  of  dedication.  /& 
647. 

27.  Stronger  proof  of  dedication  is  re- 
qanred  in  cases  of  roads  in  the  country  than 
in  cases  of  streets  or  lands  in  a  town  or 
dty.     Ih.  648. 

28.  The  charter  of  the  city  of  San 
Francisco  of  1851  gave  the  city  power  to 
open  streets  and  alleys  and  to  alter  and 
improve  the  same,  and  this  power  includes 
authority  to  enter  into  contracts  for  that 
purpose,  binding  upon  the  city.  And  this, 
notwithstanding  section  two,  article  five  of 
that  charter,  providing  that  the  adjacent 
property  shall  bear  two-thirds  of  the  ex- 
pense of  every  improvement.  This  section 
simply  made  the  property  holders  liable 
to  the  city  for  the  two-thirds,  and  the 
remedy  of  the  city  was  by  assessments  on 
the  property,  and  such  assessments,  when 
collected,  go  into  the  city  treasury  to  be 
used  as  the  city  sees  fit.  Argenti  v.  City 
of  San  Francisco,  16  Cal.  263. 

29.  The  provision  in  section  five,  article 
three  of  the  charter  of  1851,  as  to  not 
creating  liabilities  beyond  $50,000,  over 
-and  above  the  annual  revenue  of  the  city, 
etc,  is  directory,  and  not  a  limitation  upon 
the  power  of  the  city  to  contract  debts. 
lb.  264. 


30.  The  legal  effect  of  this  provision  is 
entirely  different  from  the  clause  in  the 
eighth  article  of  our  constitution,  prohibit- 
ing the  legislature  from  creating  debts 
against  the  State.     Ih, 

31.  Plaintiff,  by  virtue  of  contracts 
entered  into  with  an  officer  of  the  city  of 
San  Francisco,  which  contracts  were  ex- 
ecuted by  such  oiUcer  in  his  official  ca- 
pacity, made  valuable  and  permanent  im- 
provements to  the  city,  for  the  exclusive 
benefit  of  it  and  its  inhabitfints ;  such  im- 
provements were  made  under  the  imme- 
diate supervision  of  an  officer  of  the  city, 
and  when  completed,  were  approved  of 
and  received  by  him  on  behalf  of  the  city ; 
plaintiff,  in  making  the  improvements, 
relied  on  the  validity  of  the  contracts  and 
the  obligation  of  the  city  to  pay,  as  therein 
provided  ;  the  city  authorities  were  fully 
informed  of  these  facts,  took  no  steps  to 
repudiate  the  contracts,  or  to  inform  plaint- 
iff as  to  her  disposition  to  pay :  held,  that 
plaintiff  can  recover  on  the  contracts, 
although  there  is  no  evidence  that  the 
officer  signing  them  was  expressly  author- 
ized ;  that  the  silence  of  the  city  authori- 
ties, under  the  circumstances,  was  equiva- 
lent to  a  direct  sanction  of  the  acts  of  such 
officer,  and  estops  the  city  from  denying 
his  authority ;  that  the  city  having  acqui- 
esced in  the  contracts  from  the  commence- 
ment to  the  completion  of  the  improve- 
ments, never  questioning  the  validity  of 
the  contracts  until  she  had  received  all 
the  benefit  to  be  had  from  their  peifor- 
mance,  it  would  be  a  fraud  on  plaintiff  to 
permit  her  now  to  repudiate  them.  Ih 
274. 

32.  The  mayor  and  controller  of  said 
city  having  drawn  warrants  on  the  treas- 
urer thereof,  payable  out  of  the  street  as- 
sessment fund,  in  favor  of  plaintiff,  for  the 
improvements  so  made  under  said  con-, 
tracts :  held,  that  plaintiff  cannot  recover 
on  the  warrants ;  that  being  payable  out 
of  a  particular  fund,  they  are  neither  bills 
of  exchange  nor  promissory  notes;  and 
that  the  treasurer  must  pay  from  that  fund 
and  no  other.     lb. 

33.  Nor  can  plaintiff  recover  on  some 
of  the  warrants  so  drawn,  for  the  further 
reason,  that  they  do  not  specify  the  ap- 
propriations under  which  they  were  issued, 
nor  the  date  of  the  ordinances  making  the 
same,  as  is  required  by  the  eighth  section 
of  the  third  article  of  the  city  charter ;  and 
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they  would  not  constitute  anj  authority  to 
the  treasurer  to  pay  them,  even  if  there 
were  funds  in  the  treasury  specially  ap- 
propriated for  their  payment.     Ih,  276. 

34.  The  common  council  of  the  city  of 
San  Francisco  passed  an  ordinance  author- 
izing the  street  commissioner  to  advertise 
for  proposals  to  grade,  plank  and  sewer  a 
portion  of  Mission  street,  in  said  city, 
**  the  same  to  be  paid  for  by  the  property 
holders  adjacent  *  *  the  proposals  to 
be  opened  and  awarded  by  the  street  com- 
missioner, with  the  committees  on  streets 
from  both  boards  of  aldermen.''  This 
ordinance  was  published  for  ten  days  suc- 
cessively in  a  daily  newspaper  of  the  city, 
and  the  advertisement  required  was  made 
in  like  manner  for  the  same  period.  Pro- 
posals, based  upon  certain  specifications, 
were  received  under  the  ordinance,  and 
opened  by  the  committee  of  the  two  boards 
And  the  commissioner,  and  the  work 
awarded  to  B.  Subsequently,  an  instru- 
ment was  executed  by  B.,  as  contractor, 
and  by  the  street  commissioner,  purport- 
ing to  act  in  the  name  of  the  city,  setting 
forth  the  acceptance  by  the  city  of  B.'s 
proposal,  and  an  agreement  by  her  to  pay 
him  for  the  work  at  certain  designated 
rates,  and  an  agreement  on  his  part  to  do 
the  work  to  the  satisfaction  of  the  city  and 
the  street  commissioner.  B.  began  the 
work,  and  afterwards  transferred  his  con- 
tract and  his  interest  therein  to  plaintiff, 
who  completed  the  work  in  the  best  man- 
ner, and  to  the  satisfaction  of  the  street 
commissioner  and  the  city.  The  work 
was  measured  as  it  progressed  by  the 
city's  engineer,  who  duly  certified  to  the 
accounts  for  the  same,  which  accounts 
were  duly  audited,  and  upon  them  war- 
rants were  drawn  by  the  controller,  by 
authority  of  the   city,  and  delivered  to 

•plaintiff.  The  warrants  were  presented 
to  the  treasurer,  and  payment  demanded 
and  refused,  on  the   ground   that  there 

"Hrere  no  funds  in  the  treasury  applicable 
to  them.  Previous  to  the  demand,  assess- 
ments had  been  duly  levied  by  the  city 
upon  the  property  adjacent  to  the  im- 
provements, to  meet  their  expenses,  and 
these  assessments  had  been  collected  by 
the  collector  of  street  assessments,  and  by 
him  paid  into  the  city  treasury.  Plaintiff 
sues  the  city,  as  liable  either  on  the  ex- 
press contract,  or  upon  the  warrants,  or 
upon  implied  contracts,  for  the  services 


rendered  and  materials  furnished,  or  for 
money  received  by  defendant  to  his  use: 
held,  that,  as  under  the  charter,  the  dty 
had  authority  to  order  the  improvements 
in  question,  the  acceptance  of  the  propo- 
sals of  B.  by  the  street  commifisioner  aad 
the  committee  of  the  two  boards  converted 
what  were  previously  mere  propositions 
on  the  part  of  the  city  into  contracts,  per- 
fect in  all  their  parts,  binding  alike  upon 
the  city  and  the  contractor.     lb,  277. 

35.  Held,  further,  that  the  city  is  fmr 
marily  liable ;  that  she,  and  not  the  contract- 
or, must  look  to  the  property  holders 
adjacent  to  the  improvements,  for  the 
necessary  expenses;  that  the  property 
holders  are  not  parties  to  the  contracts ; 
that  the  city  must  levy  and  collect  the 
assessments;  that  the  contractor  has  no 
claim  upon  the  property  or  the  property 
holders,  but  must  look  alone  to  the  city; 
that  the  clause  in  the  ordinance  as  to  how 
the  improvements  shall  be  paid  for  is  only 
a  designation  of  the  sources  upon  which 
the  city  relies  for  payment.     IL  282. 

36.  In  this  case,  the  city  having  dis- 
charged the  assessments  by  receiving  in 
payment  thereof  outstanding  warrants,  she 
is  primarily  liable  tb  plaintiff  as  for  moneys 
received  to  his  use,  even  on  the  tlieory 
that  she  acted  simply  as  the  agent  of  the 
plaintiff  in  collecting  the  assessments.  Ik 
283. 

37.  The  city  would  not  be  liable  inde- 
pendent of  the  contract  made  by  her  ao> 
ceptance  of  tlie  proposals  of  the  contractor. 
A  municipal  corporation  can  only  act  in 
the  cases  and  in  the  mode  prescribed  by 
its  charter,  and  for  street  improvements  oi 
a  local  nature,  express  contracts,  author- 
ized by  ordinance,  are  necessary  to  create 
a  liability.  The  doctrine  of  liability  as 
upon  implied  contracts  has  no  applicatioB 
to  cases  of  this  character.     lb, 

38.  The  doctrine  applies  to  cases  where 
money  or  other  property  of  a  party  is  re- 
ceived under  such  circumstances  that  the 
general  law,  independent  of  express  con- 
tract, imposes  upon  the  city  the  obligation 
to  do  justice  with  respect  to  the  same.  lb, 

39.  If  the  city  obtain  the  money  of 
another  by  mistake,  or  without  authority 
of  law,  it  is  her  duty  to  refund  it,  not  from 
any  contract  entered  into  by  her  upon  the 
subject,  but  from  the  general  obligation  to 
do  justice  which  binds  all  persons,  whether 
natural  or  artificial    If  the  city  obtain 
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Other  property  which  doee  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or  if  used 
by  her,  to  render  an  equivalent  to  the 
true  owner,  from  the  like  general  obliga- 
tion,    lb, 

40.  In  these  cases,  the  city  does  not 
make  any  promise,  but  the  law  implies 
one,  and  it  is  no  answer  to  a  claim  resting 
upon  such  implied  contract,  to  say  no  ordi- 
nance has  been  passed,  or  that  the  liability 
of  the  city  is  void  when  it  exceeds  the 
limitation  of  $50,000  prescribed  by  the 
charter,     lb, 

41.  To  fix  the  liability  of  the  city  in 
respect  to  money  or  other  property,  the 
money  must  have  gone  into  her  treasury 
or  been  appropriated  by  her,  and  the  prop- 
erty must  have  been  used  by  her,  or  be 
under,  her  control.     lb, 

42.  In  case  of  services  rendered,  the 
acceptance  of  the  services  must  be  evi- 
denced by  ordinance  to  that  effect.  Their 
acceptance  by  the  city,  and  the  conse- 
quent obligation  to  pay  them,  cannot  be 
asserted  in  any  other  way.  If  not  origin- 
ally authorized,  no  liability  can  attach 
upon  any  ground  of  an  implied  contract. 
Ih. 

43.  The  improvements  in  this  case — 
being  to  particular  streets — were  local  in 
their  character,  and  though  to  some  ex- 
tent of  general  benefit,  yet  were  chiefly 
for  the  benefit  and  advantage  of  the  imme- 
diate neighborhood.  The  advantages  re- 
sulting from  them  do  not  constitute  that 
kind  of  general  advantage  to  the  city, 
firom  the  existence  of  which  any  liability 
to  pay  for  the  same  can  be  inferred.  The 
general  doctrine  that  when  one  takes  a 
benefit  which  is  the  result  of  another's 
labor  he  Ls  bound  to  pay  for  the  same, 
does  not  apply  to  cases  of  this  kind.  The 
benefit  is  immediate  to  the  adjacent  pro- 
perty holders,  and  only  indirectly  to  the 
city  at  large.    Jb. 

44.  As  a  general  role,  a  city  is  only 
liable  upon  express  contracts  authorized 
by  ordinance.  The  exceptions  relate  to 
liabilities  from  the  use  of  money,  or  other 
property,  which  does  not  belong  to  her, 
and  to  liabilities  springing  from  neglect  of 
duties  Imposed  by  her  charter,  from  which 
parties  are  enjoined.     lb,  284. 

45.  Even  these  exceptions  are  limited 
in  many  instances,  as  where  the  property 
or  money  is  received  in  disregard  of  posi- 
tive prohibitions  in  her  charter — aa  for 


instance,   upon  the  issuance  of  bills  of 
credit.     lb. 

46.  The  watTants  in  this  case,  drawn 
by  the  controller  and  countersigned  by 
the  mayor  of  San  Francisco,  upon  the 
treasurer,  to  pay  for  certain  street  im- 
provements, will  not  support  an  action. 
They  cannot  be  treated  as  bills  of  ex- 
change or  promissory  notes,  for  they  are 
drawn  upon  a  particular  fund,  and  their 
payment  is  made  to  depend  upon  the 
sufficiency  of  that  fund,  while  bills  and 
notes  must  be  payable  absolutely.  Martin 
V.  City  of  San  Francisco,  16  Cal.  286. 

47.  These  warrants  are  ineffectual  for 
any  purpose,  except,  perhaps,  as  evidence 
in  an  action  founded  upon  the  considerar 
tion  for  which  they  were  given,     lb, 

48.  These  warrants,  with  few  excep- 
tions, do  not  comply  in  their  form  with 
the  requirements  of  the  city  charter,  and 
would  not  constitute  any  authority  to  the 
treasurer  to  pay  them,  even  if  funds  were 
in  the  treasury  especially  appropriated  for 
their  payment,  because  they  do  not  specify 
the  appropriations  under  which  they  were 
issued,  and  the  date  of  the  ordinances 
making  the  same.     lb,  287. 

See  Dedication. 


n.  Commissioner  of  Streets. 

49.  A  street  commissioner  is  empower- 
ed to  use  the  necessary  force,  but  no  more 
than  is  necessary  to  prevent  an  injury  to 
the  streets  of  a  city,  and  no  action  can  be 
maintained  against  him  or  those  who  act 
under  his  orders  for  using  such  force.' 
Clark  V.  McGarthyy  1  Cal.  453. 

50.  To  entitle  a  party  to  recover  his 
salary  as  a  street  commissioner  it  is  in- 
cumbent on  him  to  show,  not  only  that  he 
performed  the  duties  of  the  office  for  the 
time  alleged,  but  first  that  he  had  been 
lawfully  elected,  and  second,  that  he  had 
qualified  himself  to  hold  the  office  by  tak- 
ing oath  and  filing  his  bond  in  the  manner 
and  at  the  time  prescribed  by  law.  PcapM 
V.  City  of  San  Francisco^  3  Cal.  125. 

51.  A  resolution  of  a  municipal  body 
recognizing  a  party  as  street  commissioner 
who  has  not  lawfully  qualified,  will  not  en- 
able him  to  recover  for  services  rendered 
in  that  capacity  on  quantum  meruit.  lb. 
128. 
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SUMMONS. 

1.  In  actions  in  personam  in  courts 
other  than  admiralty  courts,  no  man  can 
be  deprived  of  his  property  without  hav- 
ing first  been  personally  cited  to  appear 
and  make  his  defense,  unless  by  virtue  of 
some  po$*itive  statutory  enactment.  Xor- 
tng  V.  lUsley,  1  Cal.  29. 

2.  The  summons  cited  the  defendant  to 
appear  and  answer  the  complaint,  at  10 
▲.  K.,  and  the  judgment  was  rendered  at 
9  A.  M.  against  him :  held,  that  the  judg- 
ment was  irregular  and  a  new  trial  should 
be  ordered,  although  the  court  subsequent- 
ly offered  to  allow  the  defendant  to  come 
in  and  defend.  Parker  ▼.  Shephard,  1 
Cal.  132. 

3.  Where  a  defendant  is  served  with 
summons  in  a  county  other  than  that  in 
which  the  action  is  brought,  he  has  thirtjr* 
days  within  which  to  answer,  and  a  judg- 
ment by  default  rendered  before  the  time 
for  answering  expires,  will  be  set  aside. 
Bwrt  V.  Scrantom^  1  Cal.  416. 

4.  The  court  can  allow  a  summons  to  be 
amended  by  inserting  the  notice  of  the 
cause  of  action  required  therein.  Polock 
v.  Hunt,  2  CaL  194. 

6,  If  the  summons  be  radically  defective 
it  will  not  support  a  judgment  by  default. 
People  V.  Waodlief,  2  CaL  242. 

6.  Where  defendant's  attorneys  accept- 
ed service  of  the  summons,  but  attached 
no  date  thereto,  the  date  of  the  return  by 
the  sheriff  was  held  sufficient.  Crane  v. 
Brannan,  3  Cal.  194. 

7.  Where  the  summons  was  headed 
with  the  words  "  district  court,"  but  was 
issued  out  of  the  county  court,  under  the 
county  court  seal,  and  tested  by  the  judge 
of  said  court,  it  was  held  good  as  the  writ 
of  the  county  court.     lb.  195. 

8.  Where  a  summons  is  directed  to  the 


*The  code  of  April  39th,  1851,  now  allows  fnrtv  dajrs,  U 
out  of  the  county,  and  not  in  tbo  same  Judicial  diatrict. 


sheriff  of  a  county  and  he  returns  it  served, 
but  does  not  state  where  he  served  it,  the 
presumption  is  he  served  it  in  his  jaris- 
diction.     lb, 

9.  Where  the  summons  was  issued 
against  Adams  &  Co.  and  served  on  CL 
B.  Macy,  and  nothing  appeared  tooonnect 
Macy  with  Adams  &  Co.,  it  was  held  tliat 
the  judgment  by  default  was  bad. 
V.  Tovm,  3  Cal.  247. 

10.  A  final  judgment  by  de&ilt 
properly  be  rendered  upon  an  unliquidaled 
demand,  where  the  defendant  has  been 
notified  in  the  summons  of  the  amount 
for  which  the  plidntiff  will  take  judgment. 
Hcertman  v.  Willtam$j  4  Cid.  255. 

1 1.  An  appearance  by  attorney  at  oom- 
mon  law  and  by  our  code,  amounts  t4»  ft 
waiver  of  service  of  suamions.  Smydam 
V.  Pitcher,  4  Cal.  281. 

12.  After  the  adjournment  of  the  term 
the  court  loses  all  control  over  oases  di^ 
cided,  unless  its  jurisdiction  is  saved  by 
some  motion  or  proceeding  at  the  time, 
except  in  the  simple  case  provided  by  stat- 
ute, where  the  summons  has  not  been 
served  in  which  the  party  is  allowed  mx 
months  to  move  to  set  aside  the  judgmei^ 
CarperOier  v.  Hart^  5  CaL  406 ;  ^iam  t. 
McGregor,  8  CaL  521. 

13.  Cou  rts  cannot  know  an  under  oflieeiv 
and  the  act  and  return  on  a  snmmona  of 
a  deputy  sheriff  is  a  nullity,  unless  done  in 
the  name  and  by  the  authority  of  bis  prm- 
cipal.    Joyce  v.  Joyce^  5  Cal.  449. 

14.  A  judgment  by  default  will  be  re- 
versed on  appeal,  where  the  record  shows 
that  the  defendant  has  not  been  legally 
served  with  process.    lb. 

15.  The  code  allows  a  party  ten  daja 
after  the  service  of  summons  to  file  his 
answer,  if  served  in  the  county,  tweoty 
days  if  out  of  the  county,  but  within  the 
judicial  district,  and  forty  days  in  all  other 
cases.  A  nonresident  (^  the  State  would 
come  under  the  last  clause,  and  would  be 
entitled  to  forty  days,  after  the  service  of 
of  the  summons,  by  three  months  publicir 
tion.     GreweU  v.  Henderson^  5  CaL  4^ 

16.  The  code  provides  that  in  relatioa 
to  service  on  nonresidents  by  pablicatioa, 
that  ^  the  service  of  the  summons  shall  be 
deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  of  publiea- 
tion :"  held,  that  the  publication  only  e^ 
fects  the  service  of  the  eummons,  and  the 
defendant  is  entitled  to  forty  days  alter  the 
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period  of  publication  to  file  his  answer. 
Ih. 

17.  Production  of  the  original  note  and 
mortgage,  and  proof  of  the  service  of  sum- 
mons, are  sufficient  to  justify  a  deeree  of 
foreclosure  on  default  Harlan  v.  Smith, 
6  CaL  174. 

18.  At  common  law,  when  the  sum- 
mons has  been  served,  default  confessed 
ererj  issuable  fact  stated  in  the  declara- 
tion, and  could  only  be  set  aside  for  ob- 
jections to  the  declaration  which  would 
have  been  good  on  general  demurrer. 
Hadan  v.  Smithn  6  Cal.  174;  Howe  v. 
T<Me  Mountain  Water  Co.,  10  Cal.  444; 
JBenUeh  y.  Farter,  10  Cal.  558  ;  McGreg- 
or v.  Shcm,  11  CaL  48;  Hani  v.  Oiiy  of 
San  Francisco,  11  Cal.  259;  Ciartis  v. 
Hcrrick,  14  Cal.  119 ;  Smi^  v.  Billett,  15 
Cal.  26. 

19.  In  a  suit  against  a  corporation,  the 
annnmons  must  be  served  on  one  of  the 
officers  or  agents  named  in  the  code,  and 
service  on  a  party  in  possession  of  the 
property  who  does  not  appear  to  be  one  of 
the  officers  named,  will  not  entitle  the 
plaintiff  to  a  judgment  by  defknlt.  Aiken 
T.  Quartz  Rock  Mariposa  Gold  M.  Co.,  6 
Ckl.  186. 

20.  A  defendant  who  has  not  been 
served  with  a  summons  is  not  a  compe- 
tent witness  for  his  codefendant,  in  an 
action  of  trespass.  Gates  v.  Nash,  6  Cal. 
194. 

21.  Where  the  attorney  of  record  makes 
an  affidavit  that  defendant  conceals  him- 
self to  avoid  service  of  process,  it  is  suf- 
ficient for  an  order  for  the  service  of  sum- 
mons to  be  made  by  publication.  Ander- 
son V.  Parker,  6  Cal.  201. 

22.  An  injunction  will  not  lie  to  enjoin 
a  judgment  by  default,  on  the  ground  that 
tiK  sheriff's  return  on  the  summons  does 
not  show  the  place  in  which  service  was 
made  on  the  defendant,  where  it  is  proved 
on  the  hearing  of  the  application  for  in- 
junction that  defendant  was  served  in  a  cer- 
tain county  of  this  State  more  than  thirty 
days  before  entry  of  his  default.  Pico  v. 
Sund,  6  Cal.  295. 

23.  An  order  of  court  setting  aside  a 
default  and  judgment  entered  during  va- 
cation, is  regular  and  correct  where  there 
bafi  been  no  service  of  summons  upon  the 
defendants.    Pico  v.  Carillo,  7  Cal.  32. 

24.  Where  a  defendant  was  served  with 
process,  but  was  not  given  the  time  al- 


lowed by  statute  to  appear  and  answer,  it 
would  be  a  sufficient  reason  for  the  court 
to  quash  the  writ,  on  motion,  by  an  ami- 
cus curias,  or  for  extension  of  the  time  on 
defendant's  motion,  or  a  good  objection  on 
writ  of  error,  arrest  of  judgment  «r  mo- 
tion for  new  trial ;  but  it  cannot  be  said 
that  the  court  had  no  jurisdiction  of  the 
person,  so  as  to  render  its  judgment  a  nul- 
lity.    Whitwell  V.  Barhier,  7  Cal.  62. 

25.  A  judgment  by  default,  where  sum- 
mons had  been  served  on  defendant,  can* 
not  be  attacked,  collaterally,  for  a  mere 
irregularity  of  service,  or  for  a  defective 
return.     Dorente  v.  SuUivan,  7  Cal.  280. 

26.  The  only  object  of  a  summons  is  to 
bring  a  party  into  court,  and  if  that  object 
be  obtained  by  thetappearance  and  plead- 
ing of  a  party,  there  can  be  no  injury  to 
him.     Smith  v.  Curtis,  7  Cal.  587. 

27.  A  justice  of  the  peace  cannot  make 
a  summons  returnable  in  eleven  days  after 
service.  Deidesheimer  v.  Brown,  8  Cal. 
340. 

28.  Where  a  defendant  appears  for  the 
purpose  of  taking  advant^  of  irregular 
summons  by  a  motion  to  dismiss  it,  it  does 
not  amount  to  a  waiver  of  his  rights  so  as 
to  cure  the  defect.  Nor  does  he  waive  his 
rights  by  answering  after  moving  to  dis- 
miss and  motion  to  overrule.     Ih, 

29.  A  judgment  obtained  by  publica- 
tion of  summons  against  a  defendant  then 
out  of  the  State  in  which  the  judgment  is 
rendered,  though  it  may  be  enforced 
against  his  property  in  that  State,  has  no 
binding  force  in  personam,  and  is  mere 
nullity  when  attempted  to  be  enforced  in 
another  State.     Kane  v.  Cook,  8  CaL  455. 

80.  Where  judgment  by  default  is  en- 
tered in  an  action  against  a  pai*ty,  for 
fraudulently  converting  money  of  the 
plaintiff,  the  summons  must  have  apprised 
the  defendant  that  on  failure  to  answer 
judgment  would  be  taken  against  him  for 
the  fraud ;  a  mere  notice  in  the  summons 
that  a  money  judgment  would  be  taken 
will  not  support  a  judgment  for  fraud. 
Porter  v.  Hermann,  8  Cal.  625. 

31.  Under  the  theory  of  the  code,  the 
defendant,  when  summoned  by  publication 
in  the  manner  prescribed,  is  as  duly 
brought  into  court  as  if  personally  served 
with  the  summons ;  and  as  a  legitimate  re- 
sult of  being  legally  in  court,  unless  he 
denies  the  allegations  of  the  complaint 
within  six  months,  he  is  held  to  admit 
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them  to  be  true,  and  cannot  aflterwards 
show  their  ^dsitj.  Ware  v.  Robinson^  9 
Cal.  111. 

32.  Where  the  proof  of  service  of  sum- 
mons consists  in  the  written  admissions  of 
defendjintd,  such  admissions  to  be  availa- 
ble in  the  action  should  be  accompanied 
with  some  evidence  of  the  genuineness  of 
the  signatures  of  the  parties.  In  the  ab- 
sence of  such  evidence  the  court  cannot 
notice  them.     Aldersan  v.  Bell,  9  Cal.  321. 

33.  The  statute  does  not  require  an 
admission  of  service  to  designate  the  place 
vhei*e  the  service  was  made.  The  object 
of  such  designation  when  required  is  to 
determine  the  period  within  which  the  an- 
swer must  be  filed  or  when  default  may  be 
taken.     J6.  ^ 

34.  An  attachment  issued  before  the  is- 
suance of  the  summons  in  the  suit  is  void, 
and  the  subsequent  issuance  of  the  sum- 
mons cannot  cure  it.  Low  v.  Henrys  9 
Cal.  552. 

35.  Where  there  is  but  one  clerk  in  the 
office  of  a  public  newspaper,  his  affidavit 
of  the  publication  of  summons  or  notice  in 
said  paper  is  sufficient,  and  it  is  unneces- 
sary for  the  affidavit  to  describe  him  as 
principal  clerk.  Grciy  v.  Pakner^  9  CaJ. 
637. 

36.  The  requirement  of  the  statute  be- 
ing positive,  that  in  actions  against  a  minor 
under  the  age  of  fourteen  years,  personal 
service  of  summons  must  be  made,  in 
cases  where  he  resides  out  of  this  State, 
and  his  residence  is  known  to  plaintiff, 
such  residence  should  be  stated  in  the  affi- 
davit of  publication.     Ih.  638. 

37.  The  failure  to  deposit  in  the  post 
office  a  copy  of  the  complaint  and  sum- 
mons directed  to  such  minor  is  not  cured 
by  the  appearance  of  the  mother,  in  her  own 
behalf,  and  the  court  had  no  right  to  ap- 
point a  guardian  ad  litem  until  the  infant 
is  properly  brought  into  court     lb* 

38.  The  failure  of  a  justice  of  the  peace 
to  state  on  his  docket  that  the  summons 
was  returned  "  served,"  will  not  vitiate  the 
judgment  on  appeal.  The  fact  of  service 
may  be  shown  by  the  return  of  the  officer 
on  the  summons.  Denmark  v.  Lientna, 
10  Cal.  94. 

39.  Where  in  an  action  against  an  in- 
corporated company,  the  return  of  the 
sheriff  showed  that  he  had  served  the  sum- 
mons in  the  action  "'  upon  James  Street, 
one  of  the  proprietors  of  the  company:*' 


held,  that  it  was  not  sufficient  evidence  of 
service  to  give  the  court  jurisdiction,  it  not 
appearing  that  Street  was  president,  or 
head  of  the  corporation,  or  secretarr,  cash- 
ier or  Q^ana^ing  agent  thereof.  (/Brien 
V.  Shaw*8  Flat  and  Tuohinme  Canal  Oo^ 
10  Cal.  343. 

40.  A  sherifr*s  return  on  the  samToons 
against  a  corporation,  that  he  served  the 
same  on  the  president  and  secretary  of  the 
company,  is  prima  facie  evidence  that  the 
persons  named  in  the  return  were  &ucli 
officers.  Rowe  v.  TaUe  Mountain  Water 
Co.,  10  Cal.  444. 

41.  A  personal  judgment  cannot  be 
given  against  a  party  not  served  with  pro- 
cess, in  an  action  on  a  joint  obligation  of 
several  defendants.  Treat  v.  Mc  Catty  10 
Cal.  512. 

42.  To  support  a  plea  in  abatement 
founded  on  the  pendency  of  a  prior  aclioo, 
it  is  necessary  to  show  that  prooe.^  was 
issued  in  such  action.  Weather  v.  Chnger^ 
10  Cal.  238;  Primm  v.  Gray,  10  CaL 
522. 

43.  The  return  of  a  sheriff  on  a  sam- 
mons,  that  he  had  served  it  on  one  Pendle- 
ton, one  of  the  partners  and  associates  of 
the  company,  is  prima  facie  evidence  that 
Pendleton  was  such  partner  and  associate. 
WiUon  V.  Spring  MU  Quartz  Mining  Co^ 
10  Cal.  445. 

44.  An  acknowledgment  of  service  of 
summons  is  only  sufficient  when  reduced 
to  writing  and  subscribed  by  the  party.  A 
verbal  acknowle-dgment  is  not  sufficient 
Montgomery  v.  Tutt,  11  Cal.  814. 

45.  An  affidavit  which  avers  that  affi- 
ant on  the  day  named  "served  the  sum- 
mons in  this  action  upon  the  defendant, 
Mary  B.  McMillan,  at  her  residence  in 
the  city  of  San  Francisco,  by  delivering 
and  leaving  with  her  a  copy  thereof,  at- 
tached to  a  copy  of  the  amended  oompjaint 
filed  in  this  action  is  insufficient,  in  not 
stating  that  the  person  serving  it  was  a 
white  male  citizen,  etc,  or  that  a  certified 
copy  of  the  complaint  accompanied  the 
summons.  McMillan  v.ReynoldSy  11  CaL 
378. 

46.  The  affidavit  of  service  of  sam* 
mons  must  show  affirmatively  com[^iance 
with  all  the  requirements  of  the  law.    Jk 

47.  Where  judgment  of  foreclosure  was 
obtained  on  such  service,  and  the  premi- 
ses sold  under  the  judgment  to  a  party  ixha 
was  at  the  time  of  such  pundiase  cogniz- 
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ant  of  the  fact  of  such  defective  service, 
and  also  that  the  defendant  was  a  married 
woman,  and  where  the  defendant  has  a 
▼alid  defense  to  such  action,  the  judgment 
will  be  set  aside.     Ih, 

48.  A  judgment  rendered  against  a 
party  who  is  absent  from  the  State,  upon 
publication  of  the  summons  thirty  days 
only,  is  void  for  the  want  of  jurisdiction 
of  the  person  of  the  defendant.  Jordan  v. 
OiUin,  12  Cal.  102. 

49.  An  affidavit  which  avers  a  cause  of 
action  against  the  defendant — that  defend- 
ant cannot  af\er  due  diligence  be  found  in 
this  State — that  summons  has  been  issued 
but  the  fherifF  cannot  find  him ;  thatdefend- 
ant's  residence  is  in  the  county  where  the 
summons  issued,  and  that  defendant  still 
has  a  family  residing  in  said  county — is  in- 
sufficient to  authorize  the  court  to  appoint 
an  attorney  to  represent  such  absent  de- 
fendant.    Ih, 

50.  Where  service  is  attempted  in  a 
mode  different  from  the  course  of  the  com- 
mon law,  the  statute  must  be  strictly  pur- 
sued to  give  jurisdiction.     IK 

51.  An  affidavit  for  an  order  of  the  pub- 
lication of  the  summons  upon  the  ground 
of  the  absence  of  the  defendant,  which 
states  that  the  defendant  could  not  after 
due  diligence  be  found  in  the  county 
where  the  action  was  pending;  that  affiant 
had  inquired  of  Fogg,  who  was  an  inti- 
mate friend  of  defendant,  as  to  his  where- 
abouts ;  that  Fogg  was  unable  to  inform 
him,  and  that  plaintiff  did  not  know  where 
defendant  could  be  found  within  the  State, 
is  insufficient  to  authorize  the  publication. 
A  publication  made  upon  such  an  affida- 
vit will  not  give  the  court  jurisdiction  of 
the  person  of  the  defendant.  Swain  v. 
Chase,  12  Cal.  285. 

b2.  Equity  has  jurisdiction  to  vacate  a 
judgment  fraudulentfjr  altered  so  as  to  in- 
clude a  defendant  not  served  with  process, 
and  not  originally  included  in  the  judg- 
ment.    Chester  y.  Miller,  13  Cal.  560. 

53.  Where  a  man  is  sued  by  a  ficti- 
tious name,  and  the  return  of  the  sheriff  on 
the  summons  shows  service  on  defendant 
by  his  proper  name,  as  "John  Doe  alias 
Westfall,"  a  default  being  entered,  judg- 
ment may  be  rendered  against  the  defend- 
ant in  his  true  name,  Westfall,  without 
proof  that  Doe  and  Westfall  are  the 
same.     Curtis  v.  Herrick,  14  Cal.  120. 

54.  A  defendant  having  no  defense  to 


an  action  cannot  go  into  equity  and  enjoin 
a  judgment  by  default  on  the  ground  that 
the  Sheriffs  return  of  service  of  sum- 
mons on  him  is  false,  and  that  in  fact  he 
had  no  notice  of  the  proceeding.  Greg^ 
ory  V.  Ford,  1 4  Cal.  141 ;  Gibbons  v. 
ScoU,  15  Cal.  286. 

55.  Where  the  judgment  of  the  court 
recites  that  summons. was  served  on  de- 
fendant, the  fact  that  years  afterwards 
tliere  appears  some  erasure  or  interlinea- 
tion on  the  sheriflrs  return  is  not  sufficient 
to  nullify  the  return,  in  the  absence  of  a 
direct  attack  upon  it  for  fraud  or  forgery, 
or  alteration.  Gregory  v.  Ford,  14  CaL 
144. 

56.  The  superior  court  of  San  Fran- 
cisco city  had  power  to  send  a  summons 
for  service  out  of  the  city  of  San  Fran- 
cisco.    Chipman  v.  Bowman,  14  Cal.  158. 

57.  The  recital  in  the  docket  of  a  jus- 
tice who  had  rendered  judgment,  that  the 
summons  was  "returned  duly  served,** 
is  of  no  weight  to  prove  proper  service  of 
the  summons.  The  return  of  the  officer 
is  as  much  a  part  of  the  record  as  the 
docket  itself,  and  if  the  return  fail  to  show 
sufficient  service,  the  recital  being  based 
on  the  return  alone  amounts  to  nothing 
more  than  the  opinion  of  the  justice,  and 
cannot  be  relied  on  to  give  validity  to  the 
judgment.  Lowe  v.  Alexander,  15  Cal.  300. 

58.  The  record  of  the  proceedings  in  a 
justice's  court,  in  which  judgment  was  ren- 
dered, must  affirmatively  show  that  the  suit 
was  brought  in  the  proper  township,  or  the 
proceedings  are  coram  non  judice,  and 
void,  and  the  failure  of  defendant  af\er 
summons  was  served  to  tippear  and  object 
that  suit  was  brought  in  the  wrong  town- 
ship is  no  waiver  of  the  objection.    7^.  301. 

59.  Where  the  record  shows  that  suit 
was  brought  in  township  number  four, 
Sierra  county,  that  the  summons  was 
served  by  the  constable  of  that  township 
in  township  number  three,  and  it  nowhere 
appears  either  that  the  defendant  was  a 
resident  of  township  number  four,  or  a 
noni*esideni  of  the  county,  or  that  the 
suit  was  within  any  of  the  other  excep- 
tions of  the  statute,  the  judgment  rendered 
is  void,  and  not  admissible  as  evidence  of 
title  upon  a  sale  made  thereunder.  lb.  302. 

60.  On  appeal,  a  judgment  by  default 
will  be  reversed,  unless  the  record  show 
serviciB  of  summons  on  the  defendant,  or 
appearance,  though  possibly  a  judgment 
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80  obtained  could  not  be  impeached  col- 
laterally.    Schloss  V.  White,  16  CaL  82. 

61.  If,  as  contended  in  this  case,  a  judg- 
ment bj  default  be  void,  because  of  the 
absence  of  the  seal  of  the  district  court 
to  the  summons  issued  in  the  action  in 
which  the  judgment  was  entered,  or  be- 
cause of  a  defect  in  the  certificate  of  the 
sheriff  of  the  service  of  summons  and 
copy  of  complaint,  *  or  because  of  irregu- 
larities of  the  clerk  in  entering  the  judg- 
ment, the  district  court  can  quash  the 
execution  issued  on  such  judgment,  and  in- 
junction to  restrain  the  enforcement  thereof 
does  not  lie.  Logan  v.  UiUegcus,  16 
Cal.  202. 

62.  If  such  judgment  be  not  void,  but 
merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by 
motion  before  judgment,  or  on  appeal,  then 
the  complaint  here  to  enjoin  the  enforce- 
ment of  the  judgment  should  aver  that 
plaintiff  has  paid  the  claim  for  the  recov- 
ery of  which  the  action  was  brought,  or 
that  he  has  a  valid  defense  to  the  same.  Ih. 

63.  Under  the  Act  of  1857,  (Ch.  236) 
regulating  fees  of  office  in  certain  coun- 
ties, the  sheriff  may  charge  fees  for  cop- 
ies of  the  summons  and  injunction  served 
by  him  in  a  suit,  though  the  copies  were 
prepared  and  printed  by  the  plaintiff,  and 
certified  by  the  clerk  at  the  plaintiff's  re- 
quest ;  but  the  sheriff  must  look  for  his 
fees  to  plaintiff,  at  whose  request  the  cop- 
ies were  served,  and  cannot  sue  the  clerk 
for  money  had  and  received — although 
plaintiff  had  paid  the  clerk  for  such  copies 
— ^unless  the  money  was  delivered  to  him 
to  be  paid  the  sheriff.  JBdmanson  v.  Ma- 
son, 1 6  Cal.  387. 

64.  The  clerk  is  entitled  to  charge,  un- 
der the  act,  fees  for  certified  copies  of  sum- 
mons and  injunction,  if  the  copies,  though 
prepared  by  plaintiff,  were  certified  by  the 
clerk  at  plaintiff's  request.  *  There  is  no 
necessity  for  plaintiff  to  obtain  copies  of 
summons  and  injunction  from  the  clerk. 
lb.  388. 

65.  A  judgment  by  default  rendered  in 
a  justice's  court  cannot  be  attacked  col- 
laterally as  void  for  want  of  jurisdiction 
of  the  person  of  the  defendant — who  was 
a  resident  of  the  county,  but  not  of  the 
township  in  which  the  suit  was  instituted 
— when  there  appears  in  the  record  a  cer- 
tificate, endorsed  on  the  summons  by  the 
officer  serving  it,  and  filed  with  the  justice 


who  acted  on  it,  that  the  gnmmooa  was 
served  on  the  defendant  in  the  townslup 
in  which  suit  was  commenced.  ^<tM^  ▼. 
dementi,  16  Cal.  392. 

66.  Such  certificate  is  sufficient,  prima 
facie,  to  establish  the  jurisdiction  of  the 
justice.  The  objection  to  the  jurisdictioB, 
that  defendant  did  not  reside  in  the  town- 
ship where  suit  was  brou^t,  should  haTC 
been  taken  at  the  trial ;  and  as  defendaot 
failed  to  appear,  the  judgmeni  is  oancliis- 
ive.    lb. 


SUNDAY. 

1.  In  the  absence  of  any  custom  to  the 
contrary,  Sundays  are  computed  in  the 
calculation  of  lay  days  at  the  port  of  dis- 
charge ;  but  when  the  contract  specifies 
working  lay  days,  Sundays  and  holidays 
are  excluded  in  the  computation.  JSrooh 
V.  Mtntum,  1  Cal.  483. 

2.  The  constitution  provides  that  if  aay 
biU  presented  to  the  governor,  having 
passed  both  houses  of  the  legislature,  shall 
not  be  returned  within  ten  days  af)er  it 
shall  have  been  presented  to  him,  Sundays 
excepted,  the  same  shall  become  a  law  in 
like  manner  as  if  he  had  signed  it,  unless 
the  legislature  by  adjournment  prevent 
such  return :  held,  that  both  Sundays  ia- 
tervening  must  be  computed.  Price  v. 
Whitman,  8  Cal.  415  ;  overruling  Peopk 
V.  Whitman,  6  CaL  660. 

3.  The  act  of  April,  1858,  <"  for  the 
better  observance  of  the  Sabbath,  is  in 
conflict  with  the  first  and  fourth  aectioos 
of  article  first  of  the  constitution  of  this 
State,  and  is  therefore  void.  £x 
Newman,  9  CaL  510. 

4.  The  act  violates  this  section  of  the 
constitution  because  it  establishes  a  eom* 
pulsory  religious  observance ;  and  not  be- 
cause it  makes  a  discrimination  betwees 
different  systems  of  religion.     Ih.  513. 

5.  A  writ  placed  in  the  sheriff's  hands 
on  Sunday  cannot  be  officially  received  bj 
him  on  that  day.  It  can  only  be  considered 
officially  in  his  hands  when  Sunday  has 
expired.  WkUney  v.  BuUerfield,  13  CaL 
341. 

6.  Where  one  attachment  was  placed  in 
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the  sheriff 'b  hands  on  Sunday  and  another 
against  the  same  defendant  was  placed  in 
the  hands  of  a  deputy  at  a  quarter  past 
twelve  on  Monday  morning,  the  sheriff 
not  knowing  the  fact,  and  the  first  levy 
was  made  under  the  last  writ  at  one  o'clock 
Monday  morning,  the  sheriff  was  not 
guilty  of  negligence  in  executing  the  first 
writ,  no  special  circumstances  bemg  shown. 
lb. 
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SUPERIOR  COURT. 

1.  The  superior  Court  of  the  city  of 
San  Francisco  has  no  jurisdiction  of  pro- 
ceedings by  quo  warranto,  and  a  judgment 
of  that  court  by  which  the  right  to  an 
office  was  determined  in  these  proceedings 
was  reversed  on  appeal.  People  v.  Gtlles- 
pie,  1  Cal.  343 ;  People  v.  King,  1  Cal.  345. 

2.  The  superior  court  had  constitution- 
ally all  the  powers  which  are  specified  in 
the  aet,  and  such  has  been  the  uniform  un- 
derstanding of  the  profession.  Seale  v. 
Mitchell,  5  Cal.  403 ;  Curtis  v.  Richards, 

9  Cal.  39 ;  Hickman  v.  O'Neal-,  10  Cal. 
295  ;  overruling  Meyer  v.  Kalkman,  6  Cal. 
590. 

3.  The  superior  court  was  not  intended 
to  be  an  inferior  tribunal  in  respect  to  the 
mode  of  enforcing  its  process,  but  in  re- 
spect to  the  character  of  the  subjects  of 
its  jurisdiction,  and  a  subordinate  relation 
to  other  tribunals.     Hickman  v.  ONeal, 

10  Cal.  295 ;  Chipman  v.  Bowman,  14 
Cal.  158. 

4.  The  late  superior  court  had  no  juris- 
diction of  a  suit  affecting  real  estate  out- 
side the  city  limits.  If  the  point  arose  on 
the  complaint,  it  would  be  fatal,  and  prob- 
ably if  the  fact  that  the  property  was  be- 

.  yond  the  city  appeared  anywhere  in  the 
record,  it  would  be  fatal.  WaUs  v.  White^ 
13  Cal.  324. 

5.  The  superior  court  had  jurisdiction  of 
a  suit  to  settle  the  accounts  of  a  partner- 
ship formed  for  the  purpose  of  mining 
claims,  where  the  parties  resided  in  the 
city,  but  could  not  by  its  decree  affect  the 
title  thereto,  or  any  interest  in  the  claims 
themselves.     Ih,  425. 

6«  The    late    superior    court   of  San 


Francisco  had  power  to  send  a  summons 
for  service  out  of  the  city  of  San  Fran- 
cisco.   Chipman  v.  Bowman,  14  Cal,  158. 
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SUPERVISORS. 

1.  A  certiorari  to  the  board  of  super- 
visors, on  the  ground  of  want  of  jurisdic- 
tion, is  premature,  if  taken  before  the 
action  of  the  boai*d.  Wilson  v.  Supers 
visors  of  Sacramento  County,  3  Cal.  388. 

2.  A  mandamus  to  a  board  of  super- 
visors to  issue  a  warrant  for  a  specified 
sum  is  irregular ;  it  should  direct  them  to 
audit  the  account  and  issue  warrants  ac- 
cordingly. Tuolumne  County  v.  Stanis- 
laus County,  6  Cal.  442. 

3.  A  contract  made  by  the  court  of 
sessions  being  void,  could  not  be  made 
valid  by  subsequent  ratification  of  the 
board  of  supervisors.  Phelan  v.  Supervisors 
of  San  Francisco  County,  6  Cal.  540. 

4.  The  supervisors  of  a  county  are  a 
quasi  political  corporation,  and  as  such, 
the  district  courts  of  this  State,  by  virtue 
of  their  general  juruidlction  as  superior 
courts,  have  a  supervisory  power  and  con- 
trol over  their  proceedings,  to  the  exercise 
of  which  appellate  power  is  not  necessary. 
People  v.  Hester,  6  Cal.  680. 

5.  Ihis  may  he  done  by  tnandamus,  pro- 
hibition or  injunction,  but  their  proceed- 
ings cannot  be  reviewed  by  certiorari. 
People  V.  Hester,  6  Cal.  681 ;  overruled 
in  People  v.  Supervisors  of  El  Dorado 
County,  8  Cal.  61. 

6.  A  mandamus  can  only  compel  a  board 
of  supervisors  to  act,  but  could  not  direct 
their  action,  and  the  rejection  of  an  ac- 
count is  an  action  upon  it,  which  is  all  a 
mandamus  could  require  where  the  com- 
pensation claimed  in  the  account  is  not 
fixed  by  law.  Price  v.  Sacramento  Coun- 
ty, 6  Cal.  256. 

7.  There  is  nothing  in  the  act  of  1855 
creating  boards  of  supervisors  in  the 
counties  of  this'  State,  which  entitles  a 
warrant  drawn  on  the  fund  for  current  ex- 
penses during  that  year  to  a  priority  in 
payment  over  a  warrant  of  the  same  class 
drawn  the  year  before.  As  it  does  not 
seem  to  have  been  the  intention  of  the  act 
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to  cut  off  all  previous  indebtedness,  an 
honei^t  creditor  will  not  be  postponed  or 
denied  the  benefit  of  the  act  under  which 
he  contracted,  and  which  provided  that 
warrants  should  be  paid  in  the  order  of 
registry.     McCall  v.  Harris^  6   Cal.  282. 

8.  A  board  of  supervisors  has  no  power 
to  set  apart  a  portion  of  the  revenue  of  the 
county  as  a  fund  for  current  expenses ; 
the  order  of  payment  of  warrants  is  es- 
tablished by  law,  and  cannot  be  changed 
by  the  supervisors.  Lafarge  v.  Mctgte^  6 
Cal.  650. 

9.  The  power  to  grant  a  ferry  license 
is  not  judicial,  and  its  exercise  properly 
belongs  to  the  supervisora.  Chard  v. 
Harrison^  7  Cal,  116. 

10.  A  ferry  owner  whose  license  has  ex- 
pired does  not  lose  his  right  to  a  renewal 
of  his  license,  either  by  the  incompetency 
or  refusal  of  the  supervisors  to  act  in  the 
premises.     C/uird  v.  Slone,  7  Cal.  117. 

11.  Where  the  su|  ersrisors  in  the  exer- 
cise of  their  discretion,  determined,  afler 
hearing  testimony,  that  a  ferry  had  not 
been  ]>roperly  kept,  and  therefore  granted 
it  to  another,  there  is  no  authority  to  in- 
terfere with  their  determination  ;  but  when 
they  act  under  mistake  of  law  and  award 
the  license  to  another,  supposing  that  he 
has  succeeded  to  the  rights  of  the  owners 
of  the  franchise,  the  error  may  be  corrected 
by  mandamus  or  any  other  proper  pro- 
ceeding.  Thomas  v.  Armstrong,^  7  Cal.  287. 

12.  The  consolidation  act  gives  the 
oflUcers  named  in  the  fourteenth  section 
two  days  after  the  meeting  of  the  board  of 
supervisors  in  which  to  file  new  bonds. 
The  meeting  taking  place  on  •the  ninth  of 
July,  the  officers  had  the  whole  of  the 
tenth  and  eleventh  of  July  to  execute  and 
present  their  bonds.  Doane  v.  Scannell^ 
7  Cal.  395 ;  Peopk  v.  ScanneU,  7  Cal. 
438. 

13.  The  statute  providing  that  no  per- 
.  son  shall  sue  a  county  for   any  demand 

unles  the  claim  had  first  been  presented  to 
the  board  of  supervisors  and  been  by  them 
rejected,  applies  as  well  to  actions  arising 
out  of  tort  as  upon  contracts.  McCann  v. 
Sierra  County^  7  Cal.  124. 

14.  Where  private  property  is  appro- 
priated to  public  use  by  the  supervisors  of 
a  county,  without  making  provision  for 
paying  for  the  same,  such  act  is  illegal  and 
may  be  enjoined.     /6. 

15.  A  writ  of  certiorari  will  lie  in  the 


district  court  to  review  the  action  of  the 
board  of  supervisors;  otherwise  their 
action  would  be  beyond  control.  Penpk 
V.  Supervitars  of  El  Dorado  County^  8 
Cal.  61 ;  overruling  Peopk  v.  Hester^  € 
Cal.  681. 

16.  From  the  necessity  of  the  cftse, 
sn  per  visors  exercise  jodiciaU  legislative 
and  executive  powers  in  matters  relating 
to  the  police  and  fiscal  regulations  of  coun- 
ties. People  V.  Supervisors  of  El  Dorado 
County,  8  Cal.  681. 

17.  The  board  of  supervisors  are  not 
em()owered  to  create  a  debt  or  liability  on 
the  part  of  the  county  for  any  purpose  ex- 
cept as  provided  by  law.  Foster  v.  Cols' 
man,  10  Cal.  281. 

18.  The  provision  of  the  statute  organ- 
izing boards  of  supervisors  which  empow- 
ers them  to  "  require  new  bonds  of  any 
county  or  township  officer,  with  additional 
securities,  whenever  they  deem  the  ^ame 
necessary,"  does  not  leave  the  exercise  of 
the  power  to  their  arbitrary  discretion. 
By  the  terms  "  whenever  they  deem  the 
same  necessary,^'  is  meant  whenever  their 
judgment  pronounces,  after  an  examina- 
tion of  tiie  facts  of  the  ca^e,  that  there  is  a 
necessity  for  further  security.  People  v. 
Supervisors  of  Marin  County,  10  Cal.  345. 

19.  Where  the  board  of  supervis?ors  of 
a  county  have  canvassed  the  returns  of  an 
election,  and  in  the  exercise  of  their  dis- 
cretion declared  the  result  of  an  election 
adversely  to  a  party  claiming  to  have  been 
elected,  a  mandamus  will  not  lie  upon  the 
application  of  such  party  to  compel  the 
board  to  issue  to  him  a  certificate  of  elec- 
tion. Magee  v.  Supervisors  of  Calateras 
County,  10  Cal.  376. 

20.  It  was  not  intended  by  the  provis- 
ions of  the  ninth  section  of  the  net  of  1855» 
^  to  create  a  board  of  supervisors  in  the 
counties  of  this  State,  and  to  define  tbeir 
duties  and  powers,"  .which  requires  the 
property  belonging  to  the  county  to  be  sold 
at  public  auction,  that  this  provision 
should  apply  to  choses  in  action.  Beab 
V.  Ewzns,  10  Cal.  460. 

21.  A  mandamus  directing  the  board  of 
supervisors  to  pro<^ed  and  audit  certain 
accounts  of  the  relator,  does  not  necessari- 
ly require  the  board  to  allow  the  accounts: 
such  board  have  a  discretion  in  respect  to 
their  action  in  this  regard,  tlKHigh  com- 
pelled to  act  on  the  subject  matter  of  the 
claim :  such  writ  does  not  control  or  pre* 
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scribe  the  mode  or  determine  the  result  of 
their  action.  People  v.  Supervisors  of 
San  Francisco  County y  11  Cal.  47. 

22.  The  board  of  supervisors  of  a  county 
cannot  settle  with  the  county  treasurer  at 
a  special  meeting  of  said  board,  unless 
they  have  first  given  public  notice  of  such 
meeting,  and  specified  in  such  notice  that 
such  business  will  be  ti'ansacted.  M  Do- 
rado County  V.  Reedy  11  Cal.  132; 

23.  The  board  of  supervisors  of  a  coun- 
ty possesses  no  power  to  allow  the  county 
auditor  compensation  for  the  issuance  and 
cancellation  of  warrants  drawn  on  the 
county  treasurer.  People  v.  El  Dorado 
County,  11  Cal.  174. 

24.  An  act  of  the  legislature  authorizing 
and  directing  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  to 
audit  and  allow  the  claim  of  a  judgment 
creditor  is  not  unconstitutional,  as  being 
judicial  in  its  character.  People  v.  Super- 
visors of  San  Francisco  County  J  11  Cal. 
211. 

25.  The  board  of  supervisors  has  no 
power  to  direct  and  authorize  the  treasur- 
er to  pay  warrants  in  violation  of  the  pro- 
visions of  the  statute.  McDonald  v.  Mad- 
duxj  11  Cal.  190, 

26.  It  was  the  intention  of  the  legisla- 
ture, by  the  twenty-fifth  section  of  the  act 
creating  a  board  of  supervisors  throughout 
this  State,  to  transfer  from  the  courts  of 
sessions  to  the  boards  of  supervisors,  the 
general  and  special  powers  and  duties  of 
a  civil  character,  which  had  before  the 
p&ssage  of  that  act  been  vested  in  such 
court.     People  v.  Pii^cham,  12  Cal.  54. 

27.  The  record  of  the  proceedings  of 
a  board  of  supervisors  under  their  seal  is 
prima  facie  evidence  of  such  proceedings. 
lb.  56. 

28.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  have  no  con- 
trol over  the  treasurer  in  the  payment  of 
the  interest  and  principal  of  the  sinking 
fund  of  that  city.  The  allowance  or  dis- 
allowance, auditing  or  refusing  to  audit  of 
the  board,  are  alike  immaterial.  People 
V.  Supervisors  of  San  ^Francisco  Gountyy 
12  Cal.  301. 

29.  The  board  of  supervisors  cannot  or- 
der a  special  election  to  fill  a  vacancy  in 
the  office  of  county  judge.  People  v. 
MarHn,  12  Cal.  411. 

30.  The  board  of  supervisors  of  a  coun- 
tj'  18  a  special  tribunal  with  mixed  powers, 
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administrative,  legislative  and  judicial,  and 
jurisdiction  over  roads,  ferries  and  bridges 
is  given  to  it  by  statute.  Its  judgments  or 
orders  cannot  be  attacked  collaterally  any 
more  than  the  judgments  of  courts  of 
record.      Waugh  v.  Chauncey,  13  Cal.  13. 

31.  The  supervisors  sitting  as  a  board 
of  equalization  have  no  power  to  raise  the 
valuation  of  land  as  fixed  by  the  assessor, 
without  notice  to  the  owner.  The  general 
notice  of  the  sitting  of  the  board  by  publi- 
cation does  not  amount  to  the  notice  re- 
quired. If  the  board  raised  the  tax  with- 
out proper  notice  to  the  owner,  their  action 
is  void,  and  the  assessment  remains  in  full 
force.     Patten  v.  Green,  13  Cal.  329. 

32.  Mandamus  will  not  lie  to  compel 
the  supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  of- 
fices of  assessor  and  sherifil  People  v. 
Supervisors  of  Santa  Barbara  County,  14 
Cal.  102. 

33.  An  act  of  the  legislature  authoriz- 
ing boards  of  supervisors  to  appoint  a  col- 
lector of  foreign  miners'  licenses  is  not 
unconstitutional.  People  v.  Squires,  14 
Cal.  17. 

34.  Under  the  consolidation  act  of  1858, 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  have  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in 
the  twenty-fourth  section  of  the  act,  and 
their  action,  in  creating  such  office  and 
raising  such  salaries,  may  be  reviewed  on 
certiorari.  Robinson  v.  Supervisors  of 
Sacramento  County,  16  Cal.  211. 

35.  That    act  is  an   enabling  statute, 
creating  a  board  with  special  powers  and 
jurisdiction,  and  the  board  has  only  the . 
powers  conferred  by  the  act.     Tb, 
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I.  Ik  general. 
1.  The  supreme  court  is  authorized  to 
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render  such  judgment  as  substantial  jus- 
tice shall  require,  but  by  this  is  intended 
substantial  legal  justice,  ascertained  and 
determined  by  fixed  rules  and  positive 
statutes,  and  not  the  abstract  and  varying 
notions  of  equity  entertained  by  each  in- 
dividual.    Harris  v.  Brown,  1  Cal.  98. 

2.  A  party  should  preeent  his  whole 
case  on  the  first  hearing,  and  ought  not  to 
be  permitted  to  argue  it  by  peacemeal. 
On  rehearing  he  will  not  be  allowed  to 
raise  new  points.  Grogan  v.  Jittckle,  1 
Gal  197. 

3.  The  supreme  court  may  after  a 
judgment  direct  a  rehearing  in  a  cause  be- 
fore a  remittitur  is  sent  down  and  filed  in 
the  court  below ;  but  if  the  remittitur  is 
sent  down  after  the  order  of  rehearing  is 
made,  the  court  still  has  jurisdiction.  Gro- 
gan V.  JRucJde^  1  Cal.  194 ;  Mateer  v. 
Brown,  1  Cal.  231. 

4.  The  unconstitutionality  of  the  stat- 
ute empowering  the  governor  to  commis- 
sion a  person  as  judge  of  the  supreme 
court  during  the  temporary  absence  of  one 
of  its  judges,  fully  discussed.     People  v. 

WeUs,2  Cal.  198;  610. 

5.  At  common  law,  the  appellate  court 
either  affirms  or  reverses  the  judgment, 
upon  the  record  before  it.  The  opinion 
which  is  rendered  is  advisory  to  the  infe- 
rior court,  and  after  the  reversal  of  an  er- 
roneous judgment,  the  parties  in  the  court 
below  have  the  same  rights  which  they 
originally  had.  Steaims  v.  Aguirre,  7  Cal. 
448. 

6.  In  holding  the  judiciary  act  of  1789 
to  be  constitutional,  we  by  no  means  recog- 
nize an  unlimited  right  of  appeal  from  the 
decisions  of  the  supreme  court  of  the  State 
to  that  of  the  United  States.  Ferris  v. 
Coover,  11  Cal.  179. 

7.  A  motion  to  amend  the  judgment  of 
the  supreme  court  must  be  made  within 
the  ten  days  allowed  for  filing  a  petition 
for  rehearing.  Gray  v.  Gray,  11  Cal. 
341. 

8.  The  legislature  cannot  require  the 
supreme  court  to  give  the  reasons  for  its 
decisions  in  writing.  The  constitutional 
duty  of  the  court  is  discharged  by  the  ren- 
dition of  its  decisions.  Houston  v.  WiU 
liamSy  13  Cal.  25. 


II.  Jurisdiction. 


9.  The  constitution  of  the  State  con- 
fers the  authority  of  peace  ofllicers  upon 
the  justices  of  the  supreme  court  and  the 
district  judges.    People  v.  Smith,  1  Caf.  13. 

10.  The  8upren\e  court  has  no  jurisdic- 
tion in  cases  where  the  matter  in  dispute 
is  less  than  two  hundred  dollars  nor  has 
the  constitution  which  defined  this  juris- 
diction excepted  those  cases  pendin<^  before 
its  adoption.  Luther  v.  Ship  Apollo^  1 
Cal.  16;  Simmons  v.  J^ainard,  14  Cal. 
278. 

1 1 .  The  judiciary  act  of  February  2f^lh, 
1850,*  provides  that  an  appeal  may  be 
taken  from  any  final  judgment  of  a  eotut 
of  first  instance,  render^  since  the  first 
day  of  January,  1847,  and  if  the  decis- 
ion of  the  court  below  be  a  final  judgment, 
an  appeal  lies ;  otherwise  not.  Loring  v- 
JlUleyy  1  Cal.  27. 

12.  The  legislature  has  not  provided 
the  supreme  court  with  a  jury  in  any  case, 
nor  authorized  it  to  cause  an  issue  of  facts 
to  be  made  up  in  that  court  and  referred 
to  another  court  for  trial.  All  issues  of 
fact  are  to  be  tried  in  the  inferior  courts 
of  this  Slate.  Ex  parte  the  Attorney  Gen- 
eral, 1  Cal.  87. 

1 3.  The  constitution  has  not  clothed  the 
supreme  court  with  the  powers  and  juris- 
diction of  the  court  of  king's  bench  in 
England.     lb, 

14.  The  supreme  court  is  strictly  an  ap- 
pellate tribunal,  and  has  no  original  juris- 
diction except  in  cases  of  habeas  corpus, 
and  consequently  is  not  empowered  to  It- 
sue  a  writ  of  quo  warranto  for  the  pur- 
pose of  inquiring  by  what  authority  a 
person  exercises  the  duties  of  an  office. 
Ih.  88. 

15.  The  supreme  court  having  no  orig- 
inal jurisdiction  to  issue  a  writ  quo  war- 
ranto, application  for  the  same  should  be 
made  to  the  district  court,  and  should  the 
relief  be  refused  which  it  alone  has  the 
power  to  grant)  the  supreme  court  may  is- 
sue the  writ  of  mandate  commanding  the 
necessary  process  to  be  issued,  or  by  its 
writs  of  injunction  or  prohibition  pre- 
vent the  abuse  of  power  and  correct  errors 
on  appeal  in  the  exercise  of  theur  powers. 
lb.  89. 


•The  act  of  Vetoiun7  asth,  18M»  repealed  bj  tha  ack  «C 
M*j  l»Ui.  1861.  «i~— - 
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16.  The  constitution  has  not  enumer- 
ated the  courts  from  whose  judgments  an 
appeal  will  lie  to  the  supreme  court,  and 
the  statutes  have  not  conferred  upon  the 
supreme  court  appellate  jurisdiction  over 
judgments  of  county  courts.*  Warner  v. 
Hall,  1  Cal.  91. 

17.  The  supreme  court  cannot  exercise 
the  jurisdiction  conferred  by  the  constitu- 
tion until  the  mode  in  which  it  shall  be 
exercised  is  prescribed  by  statute.     lb. 

18.  The  supreme  court  is  strictly  a 
court  of  appellate  jurisdiction,  but  it  may 
exercise  its  appellate  jurisdiction  by  means 
of  the  process  of  mandamus ;  so  also  it 
seems  by  means  of  the  writs  of  habeas  cor- 
pus, certiorari,  supersedeas,  prohibition,  &c. 
People  V.  Turner,  1  Cal,  144;  White  v. 
Lighthall,  1  Cal.  348 ;  Adams  v.  Town, 
3  Cal.  248. 

19.  To  enable  a  court  of  strictly  appel- 
late jurisdiction  to  issue  the  writ  of  man- 
damus, it  must  be  sho^ii  to  be  an  exer- 
cise, or  be  necessary  to  the  exercise,  of 
appellate  jurisdiction.  People  v.  Turner, 
1  Cal.  146. 

20.  The  several  district  courts  of  the 
State  have  all  the  same  jurisdiction  and 
powers,  and  stand  on  the  same  level,  and 
one  cannot  attempt  by  the  writ  of  man- 
damus to  supervise,  direct,  or  restrain  the 
action  of  another,  and  this  power  must  ex- 
ist in  the  supreme  court,  for  without  it  the 
judiciary  system  would  be  irremediably 
imperfect.     Ih,  149. 

21.  Tlie  supreme  court  is  strictly  an 
appellate  court,  having  no  original  juris- 
diction, and  its  appellate  jurisdiction  ex- 
tends only  to  those  cases  in  which  the  leg- 
islature authorizes  it  to  entertain  appeals. 
No  power  was  conferred  upon  the  supreme 
court  to  review  the  judgments  of  the 
county  courtst  on  appeal.  White  v.  Light- 
haU,  1  Cal.  347 ;  Adams  v.  Toum,  3  Cal. 
248. 

22.  Though  the  plaintiff  recover  less 
than  two  hundred  dollars,  the  defendant  is 
entitled  to  an  appeal,  if  the  costs  added  to 
the  judgment,  exceed  two  hundred  dollars, 
Gordon  v.  Poss,  2  Cal.  157 ;  overruled  in 
Zhimphey  v.  Guindon,  13  Cal.  30. 

23.  If  inferior  courts  exceed  their  pow- 
ers, the  supreme  court  in  every  case  within 
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flbe  amendment  to  the  code  of  Mar  15th,  1854,  conferred 
jurisdiction  on  the  supreme  coart  In  appeals  flrom  the 
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its   reach  would  not  fail  to  interfere  by 
a  certiorari.     Ex  parte  Hanson,  2  Cal.  263. 

24.  Where  the  constitution  gave  the 
supreme  court  appellate  jurisdiction,  but 
the  statute  failed  to  provide  the  manner  of 
appeal,  a  writ  of  error  would  lie  to  tdke 
the  case  up.  Adams  y.  Town,  3  Cal.  248 ; 
Middleton  v.  Gould,  5  Cal.  190. 

25.  When  a  case  has  been  once  taken 
to  an  appellate  court,  and  its  judgment  ob- 
tained on  the  points  of  law  involved,  such 
judgment,  however  erroneous,  becomes  the 
law  of  the  case,  and  cannot  on  a  second 
appeal  be  altered  or  changed.  Dewey  v. 
Gray,  2  Cal.  37T;  Clary  v.  Hoaghnd, 
6  Cal.  687 ;  Gunter  v.  Laffan,  7  Cal.  592 ; 
California  Steam  Nav.  Co,  v.  Wright,  8 
Cal.  592 ;  Cahoon  v.  Levy,  10  Cal.  216  ; 
Davidson  v.  Dallas,  15  Cal.  82. 

26.  In  equity,  the  supreme  court,  on  an 
appeal,  has  full  power  and  jurisdiction  for 
the  purposes  of  equity  to  correct  the  er- 
rors of  the  court  below,  in  whatever  shape 
or  by  whatever  party  tlie  appeal  is  taken 
up.     Grayson  v.  Guild,  4  Cal.  125. 

27.  Under  the  act  of  March,  1854,  re- 
quiring the  sessions  of  the  supreme  court 
to  be  holden  at  the  capital  of  the  State,  it 
became  the  duty  of  this  court  to  ascertain 
for  its  own  action  the  locality  of  thb  seat 
of  government.  People  v.  Bighr,  5  Cal.  24. 

28.  No  appeal  was  allowed  by  law  from 
the  county  court  to  the  supreme  court 
prior  to  the  first  day  July,  1854.  Mid- 
dleton V.  Goidd,  5  Cal.  191. 

29.  The  constitution  of  the  State  confers 
upon  the  supreme  court  appellate  jurisdic- 
tion in  all  cases  where  the  amount  in  con- 
troversy exceeds  two  hundred  dollars.  Zan- 
der V.  Coe,  5  Cal.  231  ;  Adams  v.  Woods,  8 
Cal.  314;   Conant  v.  Conant,  10  Cal.  253. 

80.  The  supreme  court  has  no  appel- 
late jurisdiction  in  cases  of  misdemeanor 
or  crimes  of  a  less  degree  than  felony, 
and  no  jurisdiction  can  be  confeiTcd  by 
the  statute  in  these  cases.  People  v.  Ap- 
pUgate,  5  Cal.  .296;  People  v.  Shear,  7 
Cal.  140;  People  v.  Vick,7  Cal.  166; 
People  y.  Cornell,  16  Cal.  188. 

31.  The  supreme  court  is  an  appellate 
tribunal,  and  can  take  no  original  juris- 
diction however  conferred.  Px  j^^^^ 
Knowles,  5  Cal.  301. 

32.  Where  a  case  has  once  been  de- 
cided on  appeal,  the  judgment,  however 
erroneous,  becomes  the  law  of  the  case, 
and  cannot  on  a  second  appeal  be  altered 
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or  changed,  and  this  applies  not  only  to 
questions  of  law  but  to  questions  of  juris- 
diction.    Clary  v,  Hoagland^  6  Cal.  688. 

33.  Where  the  right  to  determine  the 
extent  and  effect  of  restriction  is  either 
expressly,  or  by  necessary  implication, 
confided  to  the  le^lature,  then  the  judi- 
ciary has  no  right  to  interfere  with  the 
legislative  construction.  But  in  all  other 
cases  of  restriction  it  is  the  right  and  duty 
of  the  supreme  court  to  decide  the  effect 
and  extent  of  the  restriction  in  the  last 
resort,  and  the  question  whether  that 
right  is  vested  in  the  legislature  or  in  the 
judiciary  must  be  equally  decided  by  the 
supreme  court.  Nougues  v.  Dougkiss,  7 
Cal.  69. 

34.  It  is  the  right  and  duty  of  the  su- 
preme court  on  habeas  corpus  to  review 
the  decisions  of  inferior  courts  in  cases 
of  contempts.  JSx  parte  Rowe,  7  Cal. 
182 ;  Ware  v.  Rohinsariy  9  Cal.  Ill;  over- 
ruling Ex  parte  Cohen,  5  Cal.  495. 

35.  The  legislature  has  not  the  power 
to  impair  or  take  away  the  appellate  juris- 
diction of  the  supreme  court,  but  it  has 
the  power  to  prescribe  the  mode  in  which 
appeals  may  be  taken.  Haight  v.  Gay,  8 
Cal.  300;  Adam$  v.  Woods,  8  Cal.  314. 

36.«The  supreme  court  has  the  power 
under  its  rules  to  reinstate  causes  which 
had  been  dismissed  at  a  previous  term. 
Haight  v.  Gay,  8  Cal.  300. 

37.  The  constitution  of  this  State  con- 
fers upon  the  supreme  court  appellate 
power  in  all  cases  where  the  amount  in 
controversy  exceeds  two  hundred  dollars, 
and  this  appellate  power,  having  been  con- 
ferred by  the  constitution,  cannot  be  taken 
away  or  impaired  by  act  of  the  legislature. 
Adams  v.  Woods,  8  Cal.  314. 

38.  There  are  but  two  appellate  tri- 
bunals under  the  constitution — the  county 
and  supreme  courts — and  neither  of  these 
courts  has  the  right  to  take  original  juris- 
diction of  any  case  they  can  hear  upon 
appeal.     People  v.  Fowler,  9  Cal.  89. 

89.  The  supreme  cour£  possesses  ap- 
pellate power  in  all  cases  ;  provided,  that 
wheii  the  subject  of  litigation  is  capable  of 
pecuniary  computation,  the  matter  in  dis- 
pute must  exceed  in  value  or  amount  two 
hundred  dollars,  unless  a  question  of  the 
legality  of  a  tax,  toll,  impost  or  municipal 
fine  is  drawn  in  question.  Conant  v.  Go- 
nant,  10  Cal.  253. 

40.  The  supreme  court  possesses  appel- 


late jurisdiction  from  a  decree  rendered  in 
a  suit  for  divorce  from  the  bonds  of  matri- 
mony,    lb. 

41.  Unless  it  affirmatively  appe«*  in 
the  record  that  a  copy  of  the  notice  of  ap- 
peal has  been  served  on  the  adverse  party 
or  his  attorney,  the  supreme  court  cannot 
take  jurisdiction  of  the  case.  Hildretk  v. 
Gnindon,  10  Cal  490. 

42.  The  supreme  court  will  not  enter- 
tain jurisdiction  in  cases  where  the  record 
fails  to  show  that  judgment  and  costs 
amount  to  over  two  hundred  dollars. 
Doyle  V.  Seawall^  12  CaL  280. 

43.  The  supreme  court  has  jurisdiction 
tQ  hear  and  determine  appeals  from  the 
judgment  of  a  county  court,  on  questions 
of  fraud,  made  on  the  petition  of  an  in- 
solvent for  a  discharge  from  his  debts. 
Fisk  V.  Bis  Creditors,  12  Cal.  281. 

44.  The  supreme  court  has  no  jurisdic- 
tion of  an  action  where  the  amount  in- 
volved is  less  than  two  hundred  dollars, 
though  the  costs  added  thereto  would  in- 
crease it  beyond  two  hundred  doUars. 
Dumphey  v.  Guindon,  13  Cal.  30 ;  over- 
ruling Gordon  v.  jRoss,  2  Cal.  256. 

45.  The  words  "matter  of  dispute"  in 
the  constitution,  conferring  jurisdiction  on 
the  supreme  court,  mean  the  subject  of 
litigation — ^the  matter  for  which  suit  is 
brought.  Dumphey  y,  Guindm^  13  Cal.  30. 

46.  The  supreme  court  has  the  right  to 
compel  inferior  tribunals  to  proceed  to  hear 
and  determine  causes  of  which  they  refuse 
to  take  cognizance,  and  this  by  virtue  of 
its  appellate  powers  and  its  authority  to 
issue  process  necessary  to  give  them  effect 
PurceU  V.  McKune,  14  CaL  231. 

47.  llhe  supreme  court  has  no  jurisdic- 
tion where  the  amount  in  dispute  is  less 
than  two  hundred  dollars,  though  an  oSisei 
be  pleaded.  Simmons  v.  Brainard^  14 
Cal.  278. 

48.  Plaintiff  obtained  a  preliminary  in- 
junction, restraining  defendants  from  ob- 
structing a  road  leading  to  plaintiff 's  mine. 
Upon  the  answer  being  filed,  the  injuncti<ni 
was  dissolved.  Plaintifis  being  about  to 
appeal  from  the  order  dissolving  the  in- 
junction, the  judge  thereupon  made  an 
order  that  upon  such  appeal  being  perfect- 
ed by  filing  a  bond,  etc.,  as  required  by 
him,  the  order  granting  the  injunction 
should  be  revived,  and  continue  in  force. 
Plaintiffs  perfect  the  appeal,  and  apply  to 
the  supreme  court  for  an  injunction,  pend- 
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ing  the  appeal,  on  the  ground  that  defend- 
ants are  disregarding  said  reviving  order, 
and  obstructing  to  the  ruin  of  plaintiffs : 
held,  that  the  application  must  be  denied, 
if  this  court  had  the  power  to  grant  it ; 
that  the  remedy  of  plaintiifs  under  the  re- 
viving order  is  ample  to  protect  them  until 
the  appeal  can  be  heard,  or  the  injunction 
be  dissolved  by  some  competent  authority. 
Eldridge  v.  Wright,  15  Cal.  89. 

49.  The  supreme  court  has  no  power 
to  grant  an  injunction  pending  an  appeal. 
Hicks  V.  Michaelj  15  Cal.  114. 

50.  The  supreme  court  has  no  jurisdic- 
tion on  appeal  of  a  motion  to  offset  in 
part  a  judgment  for  less  than  two  hundred 
dollars,  against  another  judgment  of  six 
hundred  dollars.  OrandaU  v.  BteUj  15 
Cal.  408. 

51.  Where,  in  an  action  of  forcible  en- 
try and  detainer,  the  judgment  is  for  the 
possession  of  the  premises,  and  ninety-four 
dollars,  treble  damages,  besides  costs — the 
title  not  being  involved — query,  whether 
the  supreme  court  has  jurisdiction  of  an 
appeal  from  the  county  court.  Paul  v. 
Silver,  16  Cal.  76. 

52.  On  an  indictment  for  an  assault 
with  intent  to  commit  murder,  defendant 
plead  guilty  to  an  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  in- 
jury, and  upon  this  plea,  was  adjudged  to 
pay  a  fine  of  $1,200,  or  be  imprisoned  in 
the 'county  jail.  Defendant  appeals :  held, 
that  the  supreme  court  has  no  jurisdiction 
of  the  appeal,  the  offense  for  which  de- 
fendant was  punished  being  a  misdemean- 
or only,  and  not  a  felony.  People  v.  Cor- 
nell, 16  Cal.  188. 

See  Appeal. 


m.    Costs  in  the   Supreme  Court. 

53.  Where  a  judgment  was  affirmed  in 
part  and  reversed  in  part,  the  respondent 
was  allowed  his  costs  in  the  court  below, 
but  was  required  to  pay  the  costs  of  the 
appeal.     Cole  v.  Swanston,  1  Cal.  54. 

54.  Thp  clerk  of  the  supreme  court,  in 
entering  up  the  judgments  adds  the  words 
**  with  costs,"  and  annexes  to  the  remit- 
titur a  copy  of  the  bill  of  costs  filed; 
these  words  are  a  sufficient  awarding  of 
costs  for  the  clerk  below  to  issue  an  exe- 


cution.    Oitg  of  Marysville  v.  Buchanan, 
3  Cal.  213. 

55.  The  judgment  of  the  supreme  court 
on  appeal  and  costs  consequent  thereon  is 
final,  and  the  district  court  has  no  author- 
ity to  prevent  immediate  execution  of  the 
judgment  of  this  court,  so  remitted.  •  lb. 

56.  In  an  action  for  a  dissolution  of  a 
copartnership,  on  appeal  the  appellate 
court  modified  the  decree,  and  under  the 
circumstances  of  the  case  the  costs  of  the 
appeal  were  equally  divided  between  the 
plaintiff  and  the  defendant.  Crosby  v.  . 
McJDermitt,  7  Cal.  148. 

57.  Where  a  judgment  of  the  court  was 
incorrect  in  part,  the  appellate  court  or- 
dered the  court  below  to  modify  its  judg- 
ment accordingly,  and  the  appellants  re- 
covered the  costs  of  their  appeal.  Welsh 
V.  Sullivan,  8  Cal.  512. 

58.  If  any  one  or  more  of  the  paities 
desire  a  modification  of  the  judgment  as 
to  costs,  the  proper  application  should 
have  been  made  within  the  ten  days  al- 
lowed for  filing  a  petition  for  a  rehearing. 
Gray  v.  Gray,  11  Cal.  341. 

59.  Where  a  case  is -remanded  for 
further  proceedings  and  costs  awarded  in 
this  court,  in  general  terms,  the  costs  on 
appeal  only  are  included,  leaving  the  costs 
of  the  former  trial  to  abide  the  event  of 
the  suit     lb, 

60.  The  costs  upon  the  appeal  are  prop- 
erly the  costs  of  the  supreme  court,  and 
the  costs  of  making  up  the  appeal  in  the 
court  below,  including  the  costs  of  making 
out  the  transcript.     lb. 

61.  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  corrected 
in  the  supreme  court  at  appellant's  cost. 
Tryon  v.  Sutton,  13  Cal.  491. 

62.  Where  a  judgment  is  against  two, 
one  only  of  whom  appeals,  and  the  appeal 
is  dismissed  with  twenty  per  cent,  dam- 
ages, the  damages  with  the  costs  do  not 
become  part  of  the  original  judgment,  and 
the  redemptioner  is  not  bound  to  pay  them 
^'hen  he  redeems  from  a  sale  under  the 
judgment.  The  clerk  below  can  issue 
execution  for  these  damages  and  costs. 
McMiUan  v.  Vischer,  14  Cal.  241. 

63.  Where  costs,  on  appeal  to  the  su- 
preme court,  are  not  entered  on  the  judg- 
ment docket  in  the  court  below,  they  do 
not  become  a  lien  until  the  levy  of  an 
execution.   Chapin  v.  Broder,  16  Cal.  420. 
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64-  Where  in  ejectment  the  facta  found 
by  the  court  authorized  a  judgment  for 
possession  but  not  for  damages,  the  judg- 
ment, being  for  possession  and  damages, 
was  affirmed  in  the  supreme  court,  upon 
respondent's  remitting  the  damages  and 
paying  the  costs  of  appeal.  Doll  v.  Feller, 
16  Cal.  434. 


SURETY. 


I.  On  an  Obligation. 
II.  On  an  Undertaking. 


L  On  an  Obligation. 

1.  A  grantor  of  a  promissory  note  is 
entitled  to  demand  and  notice  of  protest. 
Riggs  v.  Waldoy  2  Cal.  487  ;  Pierce  v. 
Kennedy ,  5  Cal.  139 ;  Brady  v.  Reynolds, 
13  Cal.  32 ;   Geiger  v.  aarh,  13  Cal.  580. 

2.  Where  a  party  signs  a  joint  and 
several  prombsory  note,  he  is  not  entitled 
to  notice  of  demand  and  nonpayment, 
though  in  fact  he  signed  as  surety,  and 
such  fact  was  known  to  the  payee.  Hum- 
phreys V.  Crane,  5  Cal.  175  ;  Hartman  v. 
Burlingame,  9  Cal.  561. 

3.  A  mere  neglect  to  sue  the  principal 
will  not  exonerate  the  surety.     Ih, 

4.  Where  A  authorizes  B  to  sign  his 
name  as  surety  to  a  note,  and  B  signs  A's 
name  with  his  own  as  joint  and  several 
maJkers  of  the  note,  A  is  not  liable.  Bryan 
V.  Berry,  6  Cal.  396. 

5.  Neglect  to  sue  a  contractor  for  his 
first  breach  of  contract  does  uot  operate 
so  as  to  release  his  sureties  for  subsequent 
breaches.  City  of  Sacramento  v.  Kirk,  7 
Cal.  420. 

6.  Where  the  authority  given  by  the 
defendants  was  to  sign  his  name  to  a 
promissory  note^  as  surety,  and  not  as 
principal,  and  the  authority  was  not  exer- 
cised in  the  manner  delegated,  the  plaintiff 
cannot  recover.  Bryan  v.  Berry,  6  Cal. 
397 ;  Sayre  v.  Mckols,  7  Cal.  538. 

7.  An  outstanding  liability,  as  surety  or 
endorser  for  another,  together  with  an  ex- 
press promise  by  such  surety  or  endorser 


to  the  principal,  that  he  will  make  tlie 
debt  his  own  and  pay  it,  is  a  sufficient 
consideration  for  an  express  promise  to 
pay  an  equal  amount  in  a  promissory  note. 
Gladvnn  v.  Gladwin,  13  Cal.  332. 

8.  If  a  party  sign  a  promissory  note, 
and  append  to  his  name  the  word  '^  secur- 
ity," or  "  surety,"  he  only  means  to  bind 
himself  as  such,  and  not  as  principal 
Sayre  v.  Nichols,  7  Cal.  538. 

9.  The  failure  of  a  holder  of  a  note  to 
sue  when  requested  by  a  surety  does  not 
operate  to  discharge  the  liability  of  the 
latter.  K  the  surety  desires  to  protect 
himself  he  must  pay  the  debt  and  proceed 
against  the  principal,  or  apply  to  a  coart 
of  equity  to  compel  the  holder  to  proceed 
against  the  principaL  Hartman  v.  Bur^ 
lingame,  9  Cal.  561. 

10.  Where  a  promissory  note  is  signed 
by  two  persons  in  the  same  manner,  with 
nothing  on  the  face  of  the  note  to  show 
that  one  was  merely  a  surety,  he  eannot 
set  up  in  defense  tliat  he  was  such,  and 
that  the  plaintiff  had  not  sued  in  due 
time,  and  had  given  no  notice  of  demand 
and  protest.     Kritzer  v.  MiUs,  9  CaL  23. 

11.  One  who  signs  a  note  to  pay  abso- 
lutely at  a  certain  time,  although  he 
writes  the  word  surety  to  his  name,  is  not 
guarantying  another  contract,  but  he  is 
making  his  own,  and  whether  the  consid- 
eration of  the  contract  inure  to  him  or  his 
friend  is  wholly  immaterial,  so  far  as  the 
construction  and  obligation  of  it  are  con- 
cemed.     Aud  v.  Magruder,  10  Cal.  288. 

12.  The  word  surety*  written  opposite 
the  name  of  one  of  the  makers  indicate 
no  more  than  that  as  between  the  payors 
such  maker  is  his  surety.  It  is  convenient 
for  the  purpose  of  evidence  in  case  the 
surety  has  to  pay  the  money,  but  it  does 
not  in  any  way  control  the  words  of  the 
note  as  between  such  payor  and  the  pavee. 
lb.  289. 

13.  The  sureties  are  entitled  to  stand 
on  the  precise  terms  of  the  contract,  and 
there  is  no  way  of  extending  their  liabititj 
beyond  the  stipulation  to  which  they  have 
chosen  to  bind  themselves.  Tarpey  v, 
Shillmherger,  10  Cal.  390. 

14.  Mere  extension  of  time  to  Uie 
maker  of  a  promissory  note  i^  not  suf- 
ficient to  discharge  a  surety  or  endorser. 
To  operate  as  such  discharge  the  agree- 
ment with  the  maker  must  be  founded 
upon  a  valuable  consideration^  and  be  such 
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will  suspend  the  right  of  action  against 
the  maker.  Williams  v.  Govillaud^  10 
CaL  426. 

15.  Plaintiff  was  surety  on  a  contract 
for  the  payment  of  money,  upon  which 
judgment  was  obtaineil  against  all  the 
parties,  and  execution  was  subsequently 
issued  and  levied  upon  property  of  the 
principal  sufficient  to  satisfy  the  same. 
After  the  levy,  the  sheriff,  under  the  di- 
rections of  the  plaintiff  in  execution,  took 
the  principal's  note  for  the  amount  of  the 
judgment  and  released  the  levy.  Subse- 
quently a  second  execution  was  issued  upon 
the  judgment,  and  an  attempt  made  to  levy 
it  on  the  property  of  plaintiff:  held,  that 
the  release  of  the  levy  of  the  first  execu- 
tion and  the  taking  of  the  principaFs  note, 
discharged  the  surety.  MorUy  v.  Dicken- 
son, 12  Cal.  563. 

16.  February  26th,  1855,  Page,  Bacon 
&  Co.  were  indebted  to  plaintiff,  and  the 
debt  was  due.  That  firm  being  then 
unable  to  pay,  an  agreement  was  made 
between  them  and  plaintiff,  dated  on  that 
day,  by  which  ^n  extension  was  to  be 
given  the  firm  of  two,  four,  six  and  eight 
months  from  date —  the  debt  to  be  paid  in 
equal  installments.  In  consideration  of 
this  extension,  defendant  and  others  signed 
and  delivered  to  plaintiff  an  instrument 
dated  February  26th,  1855,  guaranteeing 
the  payment  by  P.,  B.  &  Co.  of  such  in- 
debtedness in  the  installments,  and  at  the 
different  times,  in  said  agreement  and  cer- 
tificate set  forth,  conditioned  to  be  void 
when  said  certificates  were  fully  paid.  In 
fact,  said  agreement  did  not  mention  cer- 
tificates. March  13th,  1856,  P.,  B.  & 
Co.  issued  to  plaintiff  certificates  for  his 
indebtedness  in  installments,  at  two,  four, 
six  and  eight  months  from  that  date :  held, 
that  defendant  is  not  liable  on  his  guaran- 
ty, which  was  to  pay  at  the  times  men- 
tioned in  the  agreement;  that  plaintiff, 
having  taken  certificates,  dated  March 
13th,  1856,  thereby  extended  the  time  of 
payment,  and  releai^ed  defendant,  who  wjis 
a  mere  surety.  Gross  v.  Parrotty  16  CaL 
145. 

See  Bond,  Endorser,  Guarantor, 
Protest. 


n.  On  an  Undertaking. 
17.  Where  a  bond  was  given  in  pursu- 


ance of  the  code  of  1850  providing  for  the 
collection  of  demands  against  boats  and 
vessel;!,  for  the  discharge  of  the  vessel  in 
a  case  where  the  vessel  was  not  liable  to 
be  attached  under  the  act ;  held,  that  judg- 
ment rendered  against  the  principal  and 
sureties  in  the  bond  was  erroneous,  and 
that  a  bond  given  for  the  release  of  a  ves- 
sel, when  the  vessel  was  not  liable  to 
seizure  under  the  act,  was  invalid.  Mc' 
Qtieen  v.  Ship  Russell^  1  Cal.  166. 

18.  The  district  attorney  can  bring  suit 
against  the  sureties  on  a  bail  bond  at  any 
time  after  the  adjournment  of  the  term  at 
which  the  recognizance  was  declared  for- 
feited.    People  v.  Carpenter^  7  Cal.  403. 

1 9.  Sureties  in  a  bail  bond  cannot  avail 
themselves  in  defense  to  an  action  thereon 
of  an  insufficiency  of  the  justification  of 
the  undertaking.     lb, 

20.  Where  a  defendant  in  a  replevin 
suit  failed  to  claim  the  return  of  the  prop- 
erty in  the  answer,  and  on  the  trial  the 
jury  found  a  verdict  for  the  defendant  on 
which  the  court  rendered  judgment  against 
plaintiffs  for  costs,  which  were  paid :  held, 
that  the  payment  of  the  judgment  as  taken 
was  a  complete  discharge  of  plaintiff's 
sureties  on  the  undertaking.  Chambers 
v.  WaUrs,  7  CaL  390. 

21.  In  an  action  of  replevin  where  the 
defendant  has  required  the  return  of  the 
property,  and  given  an  undertaking  for 
such  purpose,  a  judgment  for  plaintiff  in 
order  to  hold  the  sureties  on  the  under- 
taking must  be  in  the  alternative  as  re- 
quired by  the  code.  Nickerson  v.  ChcU- 
terioHj  7  Cal.  571. 

22.  In  an  action  against  the  sureties  on 
a  replevin  bond,  it  is  necessary  to  allege 
and  prove  that  the  property  was  delivered 
to  the  party  requiring  it  and  for  whom  the 
bond  was  given.     lb, 

23.  The  liability  of  the  sureties  cannot 
be  more  than  the  value  of  the  property 
fixed  by  the  judgment  in  the  original  suit. 
Jb.  572. 

24.  Where  a  judgment  is  rendered 
against  A  and  his  sureties,  and  A  and  a 
portion  of  his  sureties,  in  oi*der  to  secure 
the  payment  of  said  judgment,  mortgaged 
their  property,  subsequent  to  which  the 
execution  under  the  judgment  is  levied 
upon  sufficient  property  of  B,a  surety  not 
joining  in  the  mortgage,  to  satisfy  the  judg- 
ment, and  afterward  is  voluntarily  re- 
leased :  held,  that  no  action  can  be  main- 
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tained  on  the  mortgage,  for  the  levy  satis- 
fied the  judgment  People  v.  Ghisholm^ 
8  Cal.  30. 

25.  Where  the  plaintiff  in  replevin 
gives  the  statutory  undertaking,  and  takes 
possession  of  the  property  in  suit,  and  is 
afterward  nonsuited  and  judgnlent  entered 
against  him  fot*  the  return  of  the  property 
and  costs :  held,  that  his  sureties  are  lia- 
ble for  damages  sustained  by  defendant  by 
reason  of  a  failure  to  return  the  goods, 
but  not  for  damages  for  the  original  tak- 
ing and  detention,  the  value  of  the  goods 
not  having  been  found  by  the  jury.  Gin- 
aca  V.  Atwood,  8  CaJ.  448. 

26.  The  sureties  on  the  bail  bond  of  a 
defendant  arrested  in  a  civil  action  are  not 
bound  to  surrender  the  defendant  within 
ten  days  afler  judgment  agaiust  him,  un- 
less the  plaintiff  takes  such  measures  as 
would  authorize  the  officer  to  hold  defend- 
ant in  custody.  Allen  v.  Breslauer,  8  Cal. 
554. 

27.  The  sureties  upon  the  official  bond 
of  an  officer  are  only  responsible  for  the 
official  acts  and  not  for  private  debts. 
mU  V.  Kemhle,  9  Cal.  72. 

28.  Where  the  obligors  in  a  sheriff's 
bond  bind  themselves  jointly  and  severally 
in  specific  sums  designated,  they  may  all 
be  joined  in  the  same  action,  but  separate 
judgments  are  required.  People  v.  Ed- 
wards, 9  Cal.  293. 

29.  The  defect  in  the  approval  of  a 
sheriff's  bond  cannot  be  set  up  as  a  de- 
fense in  an  action  on  said  bond  against  the 
sureties.  The  object  of  the  law  in  requir- 
ing the  approval  is  to  insure  greater  security 
to  the  public,  and  it  does  not  lie  in  the 
obligors  to  object  that  their  bond  was  ac- 
cepted without  proper  examination  into  it^ 
sufficiency  by  the  officers  of  the  law.  ,  Ih, 

30.  In  an  action  against  the  sureties  on 
an  injunction  bond,  the  condition  of  which 
is,  that  the  plaintiff  in  the  suit  for  whom  the 
sureties  undertook  should  pay  all  damages 
and  costs  that  should  be  awarded  against  the 
plaintiff  by  virtue  of  the  issuing  of  said  in- 
junction by  any  competent  court,  and  the 
complaint  did  not  aver  that  any  damage  had 
been  awarded  :  held,  that  such  complaint 
is  fatally  defective.  Tarpey  v.  Shillen- 
berffer,  10  Cal.  390. 

31.  A  failure  of  sureties  upon  an  under- 
taking on  appeal  to  justify,  when  they  are 
expected  to,  leaves  the  appeal  as  though  no 
undertaking  had  been  filed,  and  ineffectual 


for  any  purpose.     Lower  v.  KnoXj  10  CaL 
480. 

32.  A  motion  against  a  sheriff  and  bis 
sureties,  under  the  provision  of  the  ninth 
section  of  the  '^act  concerning  sheriffs," 
passed  April  29th,  1851,  is  a  summary 
proceeding  in  derogation  of  the  common 
law,  and  is  penal  in  its  character,  and  for 
these  reasons  the  act  must  be  strictly  con- 
strued.     Wilson  V.  BrodeTj  10  CaL  488. 

33.  Where  an  assignment  of  a  note  and 
mortgage  has  been  made  to  plaintiffs  to  in- 
demnify them  as  sureties  on  a  bail  bond 
for  the  assignor,  and  where  suit  is  then 
pending  on  such  bond,  it  is  proper  for  them 
as  such  assignees  to  institute  suit  on  the 
note  and  mortgage,  and  a  decree  of  fore- 
closure in  such  case,  with  direction  to  pay 
the  money  into  court,  to  await  the  iiirtber 
decree  of  the  court  is  proper,  or  at  least 
there  is  no  error  in  such  a  decree  to  the 
prejudice  of  the  defendant.  Hunter  v. 
Leran,  11  Cal.  12. 

34.  A  surety  has  a  right  to  stand  on  the 
precise  terms  of  his  contract.  He  can  be 
held  to  no  other  or  different  contract 
People  V.  Buster,  11  CaL  220. 

35.  In  the  case  of  sureties  on  the  offi- 
cial bond  of  a  county  treasurer,  they  all 
contract  together  and  with  reference  to  the 
common  responsibility.  In  case  of  a 
breach  or  loss  each  surety  has  his  recourse 
for  contribution  on  his  fellows.  The  dis- 
charge of  one  of  the  obligors  affects  the 
contract  as  to  all,  and  amounts  to  a  release 
of  all  as  to  all  future  acts  of  such  officiaL 

36.  The  sureties  on  a  bond  given  by  the 
party  in  the  original  suit  to  perform  any 
decree  that  might  be  rendered  therein, 
cannot,  any  more  than  the  party,  obtain 
the  aid  of  chancery  to  vacate  a  judgment 
against  the  principal,  unless  he  shows  that 
he  has  exhausted  all  proper  diligence  to 
defend  in  the  suit  in  whidi  judgment  was 
rendered.     Riddle  v.  Bak^^  13  Cal.  204. 

37.  In  an  undertaking  on  appeal,  the 
names  of  the  sureties  need  not  appear  in 
the  body  of  the  paper.  Dare  v.  Cof^ey, 
13  Cal.  507. 

38.  Residence  of  the  sureties  and  their 
occupation,  and  that  the  penalty  must  be 
double  the  amount  of  the  judgment,  are 
directory  provisionii.     lb. 

39.  Where  a  surety  undertakes  that  his 
principal  shall  pay  any  judgment  to  be 
rendered,  etc.,  the  judgment  against  the 
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principal  is  conclusive  against  the  surety. 
Pico  V.  Webster,  14  CaL  204. 

40.  In  the  case  of  official  bonds,  the 
sureties  undertake  in  general  terms  that 
the  principal  will  perform  his  official 
duties ;  and  a  judgment  against  the  officer 
in  a  suit  to  which  they  were  not  parties  is 
not  evidence  agiunst  them.     lb. 

41.  That  the  sureties  had  notice  of  the 
suit  against  the  principal  amounts  to 
nothing,  unless  it  was  notice  according  to 
the  statute,  or  unless  they  appear  volun- 
tarily as  parties  to  the  record.     lb, 

42.  No  recovery  can  be  had  on  a  bond 
purporting  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the 
latter  only.  The  presumption  is  that  such 
signed  upon  the  understanding  that  the 
others,  named  as  obligors,  would  also  sign ; 
otherwise  as  to  an  undertaking  under  our 
system.     City  of  Sacramento  v.  Durdap, 

14  Cal.  423. 

43.  An  appeal  will  not  be  dismissed  on 
the  ground  of  insufficiency  in  the  justifica- 
tion of  the  sureties  on  the  undertaking, 
where  the  undertaking  was  both  to  render 
the  appeal  effectual  and  to  stay  execution, 
and  the  justification  was  sufficient  for  the 
former  purpose.     Dobbins  y.  DoUarhide, 

15  Cal.  374. 

44.  Where  the  examination  of  the  sure- 
ties does  not  disclose  sufficient  property  to 
make  the  undertaking  operate  as  a  stay, 
but  does  disclose  sufficient  to  render  the 
appeal  effectual,  respondent's  remedy  is  by 
motion  in  the  court  below  for  leave  to  pro- 
ceed on  the  judgment,  notwithstanding  the 
undertaking,  and  not  by  motion  in  the  su- 
preme court  to  dismiss  the  appeal.     lb, 

45.  The  statute  requires  the  places  of 
residence  and  occupation  of  the  sureties  to 
be  stated  in  an  undertaking  on  appeal, 
only  when  a  stay  of  execution  upon  a 
judgment  directing  the  payment  of  money 
is  sought.     lb.  375. 

46.  After  notice  of  exception  to  the 
sufficiency  of  the  sureties  on  an  under- 
taking on  appeal  to  the  supreme  court, 
they  cannot  justify  without  notice  to  the 
adverse  party  ;  and  in  this  case  the  justi- 
fication 'being  made  without  notice,  the 
appeal  was  ordered  to  be  dismissed  unless 
appellants  within  ten  days  file  a  new  un- 
dertaking, and  the  sureties  thereon  justify 
upon  notice  to  the  respondent.  Stark  v. 
Barrett,  15  Cal.  364. 

47.  Plaintiff  sued  out  an  attachment 


against  K.,  and  the  sheriff  levied  it  on 
certain  goods.  Other  creditors  issued  at- 
tachments, which  were  levied  by  the  sheriff 
on  the  same  goods.  Plaintiff  then  dis- 
missed his  attachment,  and  sued  the  sheriff 
in  replevin,  claiming  that  K.  obtained  a 
portion  of  the  goods  of  plaintiff  by  fraud. 
Instead  of  taking  the  goods  out  of  the 
sheriff's  possession,  plaintiff  made  an  ar- 
rangement with  the  sheriff,  whereby  he 
agreed  to  sell  the  goods,  and  keep  the 
proceeds  to  answer  any  judgment  plaintiff 
might  obtain  in  his  replevin  suit.  Sheriff 
sold  the  goods,  paid  the  money  into  court, 
saying  nothing  about  this  arrangement, 
and  the  money  was  paid,  by  order  of  court, 
on  the  claims  of  the  other  creditors.  The 
sureties  of  the  sheriff  had  nothing  to  do 
with,  and  gave  no  sanction  to  the  arrange- 
ment. Plaintiff  had  judgment  in  replevin : 
held,  that  the  sureties  on  the  sheriff's 
official  bond  are  not  liable  to  plaintiff  for 
the  goods  or  the  money  received  from  the 
sale — this  agreement  between  him  and 
plaintiff  being  no  part  of  the  sheriff's 
official  duty ;  that  the  sheriff,  94  such,  had 
no  legal  authority  to  sell  these  goods  and 
to  hold  the  money  on  bailment  for  plaint- 
iff; and  that,  in  so  far  as  plaintiff  trusted 
the  sheriff  with  the  goods,  and  authorized 
him  to  sell  them,  he  became  the  agent  of 
plaintiff,  and  must  be  looked  to  as  such. 
Schloss  V.  White,  16  Cal.  68. 

48.  Sureties  on  the  sheriff's  official 
bond  in  this  State  stipulate  for  his  official, 
not  his  personal  dealings,  and  are  entitled 
to  stand  on  the  precise  terms  of  their 
contract.    lb. 

49.  Where  an  appeal  is  taken  by  a 
party,  and  as  a  condition  to  give  it  effect, 
a  bond  or  undertaking,  with  or  by  sureties, 
is  annexed —  the  undertaking  being  execu- 
ted for  the  benefit  of  the  appellant —  the 
law  presumes  it  was  executed  at  his  re- 
quest, and  probably  no  proof  of  that  fact 
is  requisite  in  a  suit  by  the  surety  against 
the  appellant,  for  money  paid  on  account 
of  the  suretyship.  At  all  events,  very 
slight  proof  of  such  request  would  be  re- 
quired.    JBostic  V.  Love,  16  Cal.  73. 

50.  In  suit  in  the  district  court,  on  a 
bond  given  in  the  court  of  sessions  for  the 
appearance  there  of  a  party  indicted  for 
mi^emeanor — the  court  of  sessions  having 
declared  the  bond  forfeited  for  nonappear-  ' 
ance —  the  sureties  cannot  defend  on  the 
ground  that  the  judgment  of  forfeiture  was 
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erroneous.  That  judgment  cannot  be  thus 
revised.     People  v.  Wolf,  16  Cal.  385. 

51.  The  question,  whether  a  party  in- 
dicted for  misdemeanor  has  an  absolute 
right  to  appear  by  attorney  and  defend,  so 
as  to  prevent  the  forfeiture  of  his  bond, 
not  passed  on.     lb.  386. 

See  Bond,  Undertaking. 


SURPRISE. 

1.  On  a  motion  for  a  new  trial  on  the 
ground  of  surprise  at  a  trial,  by  the  non- 
attendance  of  witnesses,  the  affidavit 
should  show  that  reasonable  diligence  had 
been  used  in  endeavoring  to  procure  the 
attendance  of  the  witnesses,  and  should  set 
forth  particularly  and  distinctly  the  facts 
which  the  party  expects  to  prove  by  the 
witnesses.     Rogers  v.  Huie^  1  Cal.  432. 

2.  Where  a  slight  degree  of  prudence 
would  guard  against  surprise,  it  is  not  suf- 
ficient ground  to  allege  for  a  new  trial. 
Brooks  v.  L^on,  3  Cal.  113. 

3.  Where  one  party  to  an  action  is 
misled  by  the  act  of  the  other,  justice  de- 
mands that  a  new  trial  should  be  granted. 
Pinkham  v.  McFarland,  5  Cal.  138. 

4.  Surprise  at  the  testimony  of  a  wit- 
ness called  by  the  adverse  party  is  no 
ground  for  a  new  trial,  it  not  appearing 
that  the  party  against  whom  the  testimony 
was  given  had  been  misled  by  previous 
statements  of  the  witness  as  to  what  he 
would  testify.  Tat/lor  v.  Califomia  Stctge 
Co.,  6  Cal.  230. 

5.  The  mistake  of  counsel  as  to  the 
competency  of  a  witness  is  no  ground  for 
granting  a  new  trial.  Packer  v.  Heaton, 
9  Cal.  571. 

6.  Surprise  at  the  ruling  of  the  court 
on  the  trial,  as  to  the  admission  of  testi- 
mony, is  not  a  ground  for  a  new  trial. 
Fuller  V.  Hutchings,  10  Cal.  526. 

7.  A  party  who  is  unprepared  for  trial 
at  the  time  of  the  calling  of  the  case, 
should  move  for  a  continuance ;  and  if  he 
fails  to  do  this  he  waives  his  want  of  prep- 
aration and  cannot  afterwards,  when  judg- 
ment has  gone  against  hun,  move  for  a 
new  trial  on  this  ground.  Turner  v.  Mor^ 
rison,  11  Cal.  21. 


8.  It  is  not  sufficient  for  a  new  trial  to 
aver  that  the  party  thus  represented  was 
ignorant  at  the  time  of  the  trial  of  the 
facts.  He  must  show  that  be  could  not 
with  the  use  of  due  diligence,  unmixed 
with  any  negligence  on  his  part,  have 
made  himself -acquainted  *  with  or  aso^^ 
tained  the  existence  of  the  iacts.  W3r 
liams  V.  Price,  11  CaL  213. 

9.  A  new  trial  will  not  be  granted  on 
the  affidavit  of  the  attorney  of  record,  that 
he  as  well  as  his  client  and  witnesses  were 
absent  on  the  trial  of  the  case  because  of 
a  verbal  agreement  by  opposing  counsel  to 
give  notice  of  a  day  of  trial,  when  such 
affidavit  is  met  by  counter  affidavits  by  the 
opposing  counsel,  and  when  an  attorney 
did  appear  and  contest  the  case  on  the 
triaL  McDonald  v.  Bear  River  and  Au- 
htm  W.  and  M  Co.,  13  CaL  230. 

10.  Complaint  avers  in  substance  that 
defendant  made  his  note,  etc,  setting  out 
a  copy,  that  plaintiff  is  holder  by  tranter 
from  the  payee,  etc.,  -and  that  defendant  is 
indebted  to  the  plaintiff  thereon  in  the 
sum,  etc.  The  complaint  then  avers: 
Plaintiff  further  shows  that  afler  said  note 
was  executed,  etc.,  *  *  *  defendant  by  vir- 
tue of  *  *  *  proceedings  in  insolvency,  etc, 
*  *  *  claims  to  have  been  discharged  finom 
the  payment  of  the  note  and  debt  herein- 
before mentioned  ;  and  plaintiff  further 
shows,  that  after  said  discharge  as  afore- 
said, on  or  about  *'^*  defendant  promised 
the  payee  and  other  persons  that  he  would 
pay  saod  note  to  said  payee  on  demand, 
etc;  and  that  defendant  thereby  revived 
said  obligation,  etc  Plaintiff  herein  hav- 
ing rested  his  case  upon  proving  hia  note, 
and  defendant  not  introducing  any  proof 
of  his  discharge  in  insolvency,  the  comt 
below  instructed  the  jury  to  find  for 
plaintiff,  and  afterwards  set  aside  the  ver- 
dict and  granted  a  new  trial :  held,  that 
this  court  will  not  revise  the  discretion  of 
the  court  below  in  granting  the  new  trial ; 
that  defendant  might  well  have  been  taken 
by  surprise,  and  supposed  it  unnece^arjto 
introduce  proof  of  his  disehaige.  Smiik 
V.  Richmond,  15  Cal.  502. 

11.  Where  in  suit  for  a  mining  d^m, 
plaintiff  in  his  complaint  states  the  partic- 
ular facts  constituting  his  title,  and  on  that 
title  seeks  a  recovery,  and  the  answer 
denies  such  title,  plaintiff  must  prove  Lis 
title  as  averred,  at  least  in  substance,  and 
he  cannot,  against  defendant's  <^jectioii, 
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recover  on  another  and  different  title. 
And  where,  in  such  case,  plaintifis  were 
peiinitted  to  prove  and  recover  on  a  title 
other  than  the  one  set  up,  it  was  error  in 
the  court  below  to  refuse  a  pew  trial,  the 
motion  for  which  was  based  on  an  affida- 
vit of  defendant  that  he  was  taken  by  sur- 
prise arising  out  of  the  frame  of  the  plead- 
ings, and  that  he  could  have  rebutted 
plaintiff's  case  but  for  this  surprise.  Ea- 
gem  V.  Delcaieyy  1 6  Cal.  87. 


SURVEY. 

1.  A  survey  may  be  detailed  from 
memory  by  a  witness  as  well  as  by  a  dia- 
gram, but  must  by  statute  be  excluded, 
unless  the  witness  be  a  county  surveyor, 
or  be  introduced  to  rebut  or  explain  his 
survey.     Vi9ies  v.  WJiitton,  4  Cal.  230. 

2.  A  map  made  by  a  county  surveyor, 
with  protractions  of  certain  lines  made  by 
his  deputy,  is  admissible  in  evidence  when 
both  officers  swear  to  the  correctness  of 
the  protractions.  Gates  v.  Kieffy  7  Cal. 
126. 

3.  A  mere  survey  and  marking  lines  of 
a  boundary,  without  an  enclosure  of  the 
premises,  is  not  a  possession  in  law,  unless 
made  so  by  complying  with  the  statute  in 
reference  to  the  mode  of  maintaining  pos- 
sessory actions  on  public  lands.  Bird  v. 
Dennison,  7  Cal.  302. 

4.  Where  a  claim  to  a  tract  of  land  un- 
der a  Mexican  grant,  somewhere  within  a 
certain  larger  tract,  was  ascertained  and 
the  land  segregated  by  a  survey  under  a 
decree  of  confirmation  by  the  United 
States  supreme  court :  held,  that  the  land 
became  immediately  taxable  and  that  an 
assessment  thereof  will  be  presumed  to 
have  been  made  after  the  survey,  where 
the  time  allowed  by  law  for  the  assessment 
extended  to  a  day  four  days  afler  the 
survey.     Palmer  v.  Boling^  8  CaL  389. 

5.  A  line  upon  which  a  ditch  is  actually 
intended  to  be  dug  should  be  run  within  a 
reasonable  time  after  the  line  of  prelimin- 
ary survey  has  been  run,  in  order  to  make 
the  right  of  the  ditchowners  date  back  to 
the  survey;  what  is  a  reasonable  time 


must  depend  upon  the  circumstances  of 
the  case.    Parke  v.  KiUiam^  8  Cal.  79. 

6.  A  private  survey  is  no  legal  evidence 
of  the  facts  it  purports  to  contain,  since  if 
it  were,  any  man  might  recover  the  land  of 
another  by  including  it  in  his  own  bound- 
aries.    Rose  V.  Davis f  11  Cal.  141. 

7.  Where  a  private  survey  is  admitted 
as  a  diagram  but  not  as  evidence,  the  court 
should  clearly  explain  to  the  jury  the  pre- 
cise purpose  and  effect  of  its  admission. 
Ih.  142. 

8.  A  survey  or  map  of  the  United 
States  surveyor  of  a  grant  is  inadmissible 
as  evidence  to  establish  boundaries,  with- 
out proof  of  the  orders  or  authority  under 
which  he  acted.     Ih. 

9.  The  matter  of  surveys  of  floating 
grants  belongs  to  the  executive  department 
of  government,  under  the  legislation  of 
Congress  on  the  subject  of  the  public 
lands;  with  such  surveys  the  courts  of 
justice  have  nothing  to  do.  Whether  in 
justice  to  the  claimants  the  location  should 
have  been  different  from  the  official  survey 
is  none  of  their  concern.  That  belongs  to 
a  department  of  government  whose  action 
is  not  subject  to  review  by  the  judiciary. 

Waterman  v.  Smith,  13  Cal.  413 ;  Moore 
V.  Wilkinson,  13  Cal.  486  ;  Boggs  v.  Mer^ 
ced  Mining  Co.,  14  Cal.  361 ;  Tount  v. 
ffoweO,  14  Cal.  469. 

10.  The  location  of  the  specific  quantity 
may  be  made  by  a  survey  of  such  quan- 
tity, or  by  grants  with  specific  boundaries 
of  such  parts  of  the  general  tract  as  will 
reduce  it  to  such  specific  quantity.  Water- 
man  v.  Smith,  13  Cal.  416. 

11.  The  approval  of  the  survey  by  the 
proper  officers  is  the  determination,  the 
judgment  of  the  appropriate  department 
of  the  government  that  the  survey  does 
conform  to  such  decree.  Moore  v.  Wilkin^ 
son,  13  Cal.  487  ;  Boggs  v.  Merced  Mining 
Co.,  14  CaL  361. 

12.  There  is  no  obligation  resting  upon 
the  claimant  of  land  under  a  Mexican 
grant,  or  upon  the  United  States  surveyor 
general,  to  give  notice  of  the  official  survey 
directed  by  the  final  decree  of  confirma- 
tion to  any  one,  and  it  is  of  no  consequence 
how  secretly  or  how  openly  the  survey  is 
made.  Boggs  v.  Merced  Mining  Co.,  14 
Cal.  358. 

13.  In  ejectment  on  a  patent  issued 
upon  a  final  decree  of  confirmation  of  land 
claimed  under  a  Mexican  grant,  defend- 


976 


SURVEY. 


Survey. 


ant  cannot  set  up  fraud  in  the  survey,  or 
the  procurement  of  the  patent,  to  defeat 
the  action.  If  the  defendant  have  vested 
rights  so  as  to  avail  him  against  the  asser- 
tion of  any  claim  of  the  government  re- 
specting the  premises  in  controversy,  it 
would  only  follow  that  the  patent  was  in- 
operative to  that  extent — not  that  it  is 
void.  The  rights  of  the  defendant  would 
in  that  case  be  effectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the 
act  of  ]^farch  3d,  1851,  and  the  patent 
would  be  like  a  second  deed  to  premises 
previously  granted,  and  pass,  as  to  the 
property,  no  interest.  Bogg$  v.  Merced 
Mining  Go,y  14  Cal.  361 ;  Fount  v.  ffotP- 
eU,  U  CaL  469. 

14.  Nor  would  the  fraud  alleged  here 
and  supposed  to  consist  in  a  variance  be- 
tween the  private  survey  made  by  the 
grantee  and  the  official  survey  made  by 
the  surveyor  general,  and  concealment  of 
this*  latter  survey,  avail  defendant  in  avoid- 
ing or  resisting  the  patent  even  if  present- 
ed in  an  original  ot  cross  bill.  Bogg$  v. 
Merced  Mining  Co.,  14  Cal.  363. 

15.  A  certificate  of  the  surveyor  general 
that  the  paper  *^  is  a  true  and  accurate 
copy  of  a  document"  on  file  in  his  office, 
is  sufficient  against  the  objection  that  the 
copy  is  not  duly  authenticated,  it  being 
conceded  that  such  document  was  the 
original  grant  Natoma  W.  and  M,  Co.  v. 
C^rkin,  14  Cal.  550. 

1 6.  The  deposition  of  a  surveyor  who 
ran  the  boundary  lines  of  a  grant,  taken 
in  one  action  is  admissible  in  anothor  action 
between  different  parties  as  hearsay  evi- 
dence, upon  the  location  of  such  lines,  after 
his  death.    Morton  v.  Folger,  15  Cal.  278. 

17.  In  ejectment  for  land  within  Sut- 
ter's Fort,  in  the  city  of  Sacramento,  if 
the  petition  of  Sutter,  soliciting  eleven 
leagues  in  the  establishment  "  named  New 
Helvetia,"  and  the  grant  in  which  is  con- 
ceded the  land  referred  to  in  the  petition 
"  named  New  Helvetia,"  be  in  evidence, 
together  with  the  declarations  of  Vioget 
in  connection  with  the  accompanying  map, 
fixing  the  southern  boundary  of  the  grant 
some  miles  below  the  American  river,  and 
also,  together  with  the  proof  that  the  ter- 
ritory lying  between  the  American  river 
and  Sutterville,  the  western  line  of  Leides- 
dorff's  grant  and  the  Sacramento  river, 
embracing  "  Sutter's  Fort,"  and  the  en- 
closures and  settlements  around  it,  was 


known  and  recognized  by  every  one 
throughout  the  country  as  New  Helvetia; 
that  Sutter  had  entire  and  undisputed  pos- 
session of  the  same ;  that  no  one  ques- 
tioned his  right  till  1850;  and  that  the 
premises  in  dispute  were  within  his  en- 
closures at  the  fort ;  the  evidence  would 
be  prima  facie,  if  not  conclusive  proof,  that 
the  premises  were  covered  by  the  grant. 
Morton  v.  Folqer,  15  Cal.  278 ;  CamwaU 
V.  Culver,  16  Cal.  427. 

18.  California,  upon  her  admission  into 
the  Union,  acquired,  under  the  eighth  sec- 
tion of  the  act  of  Congress  of  September 
4th,  1841,  entitled  *^an  act  to  appropriate 
the  proceeds  of  the  sales  of  the  publk 
lands,  and  to  grant  preemption  rights,"  a 
vested  and  present  interest  in  500,000 
acres  of  land,  with  a  right  to  select  and 
locate  the  same,  in  such  manner  as  h& 
legislature  might  direct,  out  of  any  of  the 
public  lands  of  the  United  States,  except 
such  as  were  or  might  be  reserved  from 
sale  by  any  law  of  Congress,  or  the  pro- 
clamation of  the  President.  DoU  v.  Meador, 
16  Cal.  315. 

19.  This  right  of  selection  or  location 
was  not  suspended  until  the  United  States 
had  made  their  surveys,  but  locations  made 
previous  to  the  survey  of  the  United  States 
were  subject  to  change,  if,  subsequently, 
upon  the  survey  being^made,  they  were 
found  to  want  conformity  with  the  lines  of 
such  survey.  With  this  qualification,  and 
the  further  qualification  of  a  possible  re- 
servation by  a  law  of  Congress,  or  a  pro- 
clamation of  the  President,  previous  to  the 
survey,  which  might  have  required  fnrther 
change,  or  the  entire  removal  of  the  loca- 
tion, there  was  no  limitation  upon  the 
right  of  the  State  to  proceed  at  once  to 
take  possession  and  dispose  of  the  quantity 
to  which  she  was  entitled  by  the  grant.  /&. 

20.  Conformity  in  the  locations  with  the 
sectional  divisions  and  subdivisions  of  the 
United  States  survey  is  required,  to  pre- 
serve intact  the  general  system  of  surveys 
adopted  by  the  federal  government,  and  to 
prevent  the  inconvenience  which  would 
ensue  from  any  departure  therefrom.   /&. 

21.  The  laws  of  this  State,  authorizing 
the  selection  or  location  of  lands  under  the 
act  of  Congress,  provide  for  securing  con- 
formity in  the  locations  with  the  lines  of 
the  government  survey.     lb,  316. 

22.  The  effect  of  a  location  pursuant  to 
the  laws  of  California^  upon  lands  subject 
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to  location,  is  to  make  particular  the  gen- 
eral grant  of  the  federal  government,  and 
to  vest  an  absolute  and  perfect  title  to  the 
same,  which  the  State  maj,  by  her  patent, 
convey.     Ih, 

28.  Neither  the  tenth  section  of  the  act 
of  1841,  nor  the  act  of  May  23d,  1844, 
entitled  "  an  act  for  the  relief  of  citizens 
of  towns  upon  the  land  of  the  United 
States,  under  certain  circumstances  ;"  nor 
the  act  of  March  3d,  1853,  providing  "for 
the  survey  of  the  public  lands  in  Califor- 
nia, the  granting  of  preemption  rights 
therein,  and  for  other  purposes,"  in  effect 
reserve  town  sites  from  same.   Ih,  321. 

24.  New  States,  under  the  act  of  Sep- 
tember 4th,  1841,  acquire  their  interest 
upon  their  admission  into  the  Union,  and 
may  make  selections  of  land  before  the 
survey  of  ihe  United  States — which  se- 
lections are  only  subject  to  three  qualifica- 
tions: first,  they  must  not  be  of  lands 
reserved  from  sale  by  any  law  of  Congress 
or  the  proclamation  of  the  president ; 
second,  they  must  be  in  parcels  of  not  less 
than  three  hundred  and  twenty  acres  each ; 
and  third,  the  parcels  selected  must  be  in 
such  form  as  to  correspond  with  the  survey 
of  the  United  States,  when  made.  Ih,  331. 

25.  State  selections  will  not  become  ab- 
solute and  definite  until  the  survey — until 
then,  the  parcels  selected  may  be  subject 
to  a  possible  reservation  from  sale ;  and 
when  there  is  no  such  reservation,  they 
may  require  some  change  in  their  exterior 
lines,  so  as  to  conform  to  the  official  sec- 
tional divisions  and  subdivisions.  In  the 
legislation  of  the  State,  provision  is  made 
so  as  to  secure  such  conformity.    Ih, 

26.  For  land,  shown  to  be  within  the 
boundaries  of  the  general  tract  granted  to 
Sutter,  in  the  county  of  Sacramento,  eject- 
ment will  lie  directly  upon  the  grant ;  and 
it  is  no  objection  to  a  recovery,  that  an 
official  survey  and  measurement  have  not 
as  yet  been  made  by  the  ofiicers  of  the 
government ;  and  that  it  may  possibly  ap- 
pear, when  such  survey  and  measurement 
are  made,  that  there  exists,  within  the  ex- 
terior limits  of  the  general  tract,  a  quan- 
tity exceeding  the  eleven  leagues.  If 
there  be  such  excess,  it  is  for  the  govern- 
ment to  survey  and  lay  it  off.  Cornwall 
V.  Culver,  16  Cal.  429. 

27.  In  ejectment  on  a  patent  from  the 
United  States  for  land  under  a  Mexican 
grant,  in  which  patent  there  was  incor- 


porated a  plat  of  survey,  on  the  margin  of 
which  was  a  memorandum  that  the  land 
was  surveyed  under  the  orders  of  the 
United  States  surveyor  general,  by  Von 
S.,  deputy  surveyor,  and  that  the  field 
notes  from  which  it  was  made  had  been 
examined  and  approved  by  the  United 
States  surveyor  general  for  California, 
and  were  on  file  in  his  office,  plaintiff 
offered  the  patent  of  evidence,  and  defend- 
ant objected  to  the  survey  it  set  forth,  on 
the  ground  that  the  deputy  surveyor  who 
made  it  was  interested  in  the  grant :  held, 
that  the  objection  is  untenable ;  that  it  is 
immaterial  whether  the  deputy  was,  at  the 
time,  interested  in  the  grant  or  not,  as  the 
approval  of  the  survey  by  the  surveyor 
general  and  by  the  proper  department  at 
Washington  imparted  validity  to  the  sur- 
vey, and  put  it  beyond  the  reach  of  attack 
in  actions  of  ejectment ;  that  such  approval 
was  the  judgment  of  the  appropriate 
tribunal ;  that  the  survey  was  in  conformity 
with  the  final  decree  of  confirmation — this 
case  having  arisen  previous  to  the  act  of 
Congress  of  1860,  giving  the  district  court 
supervision  over  the  action  of  the  surveyor 
general,  etc.     MoU  v.  Smith,  16  Cal.  548. 

28.  Under  the  decision  in  Fossae's  case, 
21  How.  445,  it  may  be  true  that  the 
jurisdiction  of  the  United  States  district 
court  previous  to  this  act  of  Congress  em- 
braced all  questions  as  to  the  location  and 
boundaries  of  the  land  confirmed,  and 
could  have  been  exercised  to  control  the 
surveys  of  such  lands  until  the  issuance  of 
the  patent;  but  where  no  question  was 
made  as  to  the  form  or  correctness  of  the 
survey,  by  proper  parties,  before  the  district 
court,  pending  the  proceedings  for  con- 
firmation, the  approval  of  the  survey  by 
the  surveyor  general  and  the  department 
at  Washington  was  final.     lb. 

29.  Of  that  approval,  and  also  of  the 
regularity  and  validity  of  aU  the  different 
proceedings  required  by  the  acts  of  Con- 
gress, from  the  filing  of  the  petition  of  the 
claimant  before  the  board  of  land  commis- 
sioners to  the  issuance  of  the  patent,  the 
patent  itself  is,  in  an  action  of  ejectment, 
not  only  evidence,  but  conclusive  evidence 
against  the  government  and  all  parties 
claiming  under  the  government,  by  title 
subsequent,  and  against  parties  claiming 
no  higher  title  than  mere  ppssession.    76. 
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SWAMP    AND     OVERFLOWED 

LANDS. 

1.  The  actof  May  3d,  1852, "  providing 
for  the  disposal  of  600,000  acres  of  land 
granted  by  Congress  to  this  State,"  is  not 
in  conflict  with  the  act  of  Congress  of 
1841,  which  provides  for  their  location 
after  thev  have  been  surveyed.  Nims  v. 
Pahner,'G  Cal.  13. 

2.  This  State  has  a  right  to  dispose  of 
the  swamp  and  overflowed  lands  granted 
to  her  by  Congress  prior  to  the  issuing  of 
a  patent  from  the  United  States,  so  as  to 
convey  to  the  patentee  a  present  title  as 
against  a  tresj)asser.  Owens  v.  Jackson, 
9  Cal.  324;  Summers  v.  Dickinson,  9 
Cal.  556. 

3.  The  language  of  the  act  of  Congress 
conveyed  to  the  State  a  prej^ent  interest 
in  the  lands.  The  description  of  swamp 
and  ovei-flowed  lands  is  suflicient  to  give 
the  State  a  present  prima  facie  right. 
Owens  V.  Jackson,  9  Cal.  323. 

4.  The  patent  is  a  matter  of  evidence 
and  description  by  metes  find  bounds,  and 
its  office  is  to  make  the  description  of  the 
land  definite  and  conclusive,  as  between 
the  United  States  and  the  State.     lb, 

5.  Tiie  Governor,  in  issuing  a  patent  to 
an  individual  of  such  lands,  acts  as  the 
agent  of  the  State,  under  powers  con- 
ferred by  statute,  and  his  authority  ex- 
tends only  to  such  lands  as  were  granted 
to  the  State  by  the  act  of  Congress.  Sum- 
mers V.  Dickinson,  9  Cal.  o5d. 

6.  The  third  section  of  the  act  "  to  pro- 
vide for  the  construction  of  canals,  and 
for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  Vallev," 
passed  April  11th,  1857,  is  a  grant  upon 
condition  precedent,  and  not  upon  condi- 
tion subsequent,  and  passes  no  estate  to 
the  grantee,  until  performance  of  the  con- 
ditions annexed — ^that  is,  until  the  recla- 
mation qf  the  lands.  Montgomery  v. 
Kasson,  16  Cal.  193. 


7.  This  gi'ant  is  a  contract  between  the 
State  and  the  grantees,  by  which  the  State 
grants  certain  lands,  upon  condition  of 
work  to  be  performed ;  the  grant  to  take 
effect  when  the  work  is  done.  It  is  a  con- 
tract by  which  rights  may  be  acquired 
absolutely,  upon  performance  of  the  acts 
specified  as  the  consideration  moving  to 
the  State.     Ih.  194. 

8.  The  grantees  under  the  act,  having 
surveyed  the  lines  of  the  canals  men- 
tioned therein,  and  commenced  the  work 
of  excavating  one  of  them,  and  continoed 
the  same  within  <uid  during  the  year  after 
the  passage  of  the  act,  have  brought  them- 
selves within  the  first  sections  thereof,  and 
secured  the  right  to  proceed  with  the  rec- 
lamation ;  and,  when  this  is  accomplished* 
to  take  one-half  of  the  lands.  And  if, 
within  the  five  years  limited  in  the  act, 
the  reclamation  be  effected,  the  title  to  the 
alternate  sections  designated  will  vest  in 
the  grantees  absolutely.  Ih, 

9.  With  the  contract,  and  the  rights 
of  the  grantees  thereunder  acquired  by 
this  part  performance  of  its  consideration, 
the  legislature  cannot  intefere.  They  are 
protected  by  both  the  Federal  and  the 
State  constitutions.     Ih.  194. 

10.  The  act  of  April  20th,  1858,  re- 
pealing the  act  of  April  11th,  1857,  mak- 
ing this  grant,  and  declaring  the  rights 
and  privileges  thereunder  forfeited,  is  un- 
constitutional and  void.     Ih, 

11.  Where  one  of  the  grantees  under 
this  act  of  1857  enters  into  an  agreement 
to  sell  to  defendant  five  of  the  sections  of 
land  embraced  within  the  act,  and  cove- 
nants that  he  and  his  associates  will  exe- 
cute a  good  and  sufficient  deed  to  the 
defendant,  upon  payment  of  the  several 
notes  given  as  the  consideration ;  wiD 
complete  the  canals  within  the  five  years 
allowed ;  and  that  by  means  thereof,  and 
the  operation  of  the  statute,  they  will  have 
a  good  and  valid  title  to  the  premises: 
held,  that  defendant  cannot  resist  the  pay- 
ment of  the  first  note  merely  beci\use  the 
legislature  has  attempted,  by  an  uncon- 
stitutional act,  to  repeal  the  contract  <^ 
the  State  with  the  vendor  and  his  asso- 
ciates— the  agreement  itself  providing  for 
a  surrender  of  the  unpaid  notes,  and  a 
return  of  the  moneys  paid,  in  case  of  fu- 
ture failure  of  title,  and  the  rights  of  the 
grantees  of  the  State  beii^  fully  known 
to  defendant.     IJk  195. 
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12.  As  it  is  desirable  that  there  should 
be  some  end  to  the  present  controversy, 
and  other  controve^ies  of  a  similar  char- 
acter, with  respect  to  the  land  claimed 
under  the  grant  to  Sutter  in  Sacramento 
county,  it  will  be  well  to  look  with  some 
care  into  the  nature  of  the  reservation 
of  overflowed  lands.  The  petition  of 
Sutter  is  for  eleven  leagues,  "  not  includ- 
ing in  said  eleven  leagues  the  land  which 
is  periodically  inundated  with  water  in  win* 
ter."  The  grant  is  for  eleven  leagues 
"  without  including  the  lands  inundated  by 
the  impulse  and  current;j  of  the  rivers." 
The  language  of  the  grant  was  probably 
intended  as  a  compliance  with  the  terms 
of  the  petition,  and  has,  as  we  conceive, 
but  one  meaning,  and  that  is,  to  exclude 
lands  which  are  inundated  during  the  win- 
ter, and  does  not  apply  to  lands  which  are 
occasionally  flooded  upon  a  rise  of  the 
rivers,  either  from  protracted  rains  in  the 
winter,  or  the  melting  of  the  snows  of  the 
Sierra  Nevadas  in  the  spring.  The  whole 
country  within  the  exterior  limits  of  the 
grant,  with  the  exception  of  small  por- 
tions entirely  insuflicient  to  meet  the 
quantity  specifically  granted,  is  sometimes 
flooded  in  thij  way.  The  most  valuable 
tracts,  both  for  cultivation  and  pasturage, 
are  the  low  lands  bordering  on  the  streams, 
over  which  every  two  or  three  years  the 
water  rests  for  a  few  days  at  a  time.  They 
were  the  lands  which  any  one  in  the  posi- 
tion of  Sutter,  at  the  time  he  presented  his 
petition  to  the  government,  would  natural- 
ly have  eeiected,  and  these  lands  the  sur- 
vey actually  made  by  Vioget,  both  on  the 
Sacramento  and  the  Feather  rivers,  in- 
cluded. As  we  read  the  petition  of  Sut- 
ter, he  eolicits  the  eleven  leagues  exclud- 
ing the  land  which  is  periodically  in  the 
winter  inundated,  that  is,  the  lands  which 
are  regularly  inundated  during  the  winter, 
and  refers  only  to  what  are  known  as  tule 
lands.  No  other  lands  will  meet  the  terms 
of  the  petition.  These  lands  are  regularly, 
periodically,  every  winter,  inundated.  The 
low  lands,  which  are  not  tule  lands,  are 
not  thus  inundated  every  winter,  but  only 
occasionally — often  at  intervals  of  three  or 
four  years.  The  tule  lands  remain,  too, 
inundated  to  a  greater  or  less  extent  dur- 
ing the  entire  winter  and  spring — until  the 
waters  of  the  Sacramento  and  Feather 
rivers  subside  to  their  lowest  point.  The 
least  rise  from  the   first  rains  of  much 


length  in  the  winter  covers  them  with 
water.  They  are  unfit  for  cultivation 
without  draining.  Within  the  exterior 
limits  of  the  grant  to  Sutter  there  is  an 
immense  tract  of  these  tule  lands,  and  it 
is  to  them  that  the  reservation  applies. 
Cornwall  v.  Culver,  16  Cal.  430. 


TAX  COLLECTOR. 

1.  The  tax  collector  in  Oakland  has  no 
right  summarily  to  sell  the  property  upon 
which  the  taxes  were  unpaid,  at  public 
sale,  as  the  taxes  could  only  be  recovered 
by  suit.     Hays  v.  Hogan^  5  Cal.  242. 

2.  Though  the  office  of  sheriff  and  tax 
collector  are  distinct  by  the  constitution, 
yet  they  may  be  united  in  the  same  hands. 
Merrill  v.  Gorluim,  6  Cal.  42 ;  People  v. 
Squires,  14  Cal.  16. 

3.  Where  the  sheriff  as  ex-ofRcio  tax 
collector  received  taxes,  and  afterwards, 
on  being  sued  therefor,  denied  the  right  of 
the  county  to  recover  the  same  from  him 
because  the  same  had  been  illegally  levied 
by  the  court  of  sessions ;  held,  that  al- 
though the  court  of  sessions  had  no  power 
to  levy  taxes,  yet  the  defendant  being  the 
agent  or  trustee  of  the  county,  was  es- 
topped from  denying  the  right  of  the 
county  to  recover.  Placer  Cuuniy  v.  As^ 
tin,  8  Cal.  305. 

4.  The  offices  of  sheriff  and  tax  collec- 
tor, though  filled  by  the  same  person,  are 
as  distinct  as  though  filled  by  different 
persons.  The  duties  and  obligations  of 
the  one  are  entirely  independent  of  the 
duties  and  obligations  of  the  other.  Peo- 
ple V.  Edicards,  9  Cal.  292. 

5.  The  revenue  act  of  1854  made  the 
sheriff  ex-oflScio  tax  collector,  and  provid- 
ed that  he  should  be  liable  on  his  bond 
for  the  discharge  of  his  duties  in  the  col- 
lection of  taxes.  No  other  bond  is  re- 
quired by  law  of  the  sheriff,  except  when 
he  acts  as  collector  of  foreign  miners*  li- 
censes ;  held,  that  the  bond  entered  into 
in  1856  must  be  deemed  to  have  been  ex- 
ecuted in  view  of  the  provisions  of  the 
revenue  act,  and  that  all  delinquencies  in 
the  collection  of  taxes,  exceptforeign  min- 
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ers'  licenses,  are  covered    by  the  bond. 
lb, 

6.  Where  the  legislature  passed  an  act 
to  remedy  the  failure  on  the  part  of  the 
tax  collector  to  publish  the  names  of  the 
owners,  together  with  a  list  of  the  prop- 
erty, such  act  cannot  be  defeated  upon  the 
constitutional  ground  that  it  is  not  uniform 
in  its  operation.  Such  act  is  not  general, 
but  special,  and  is  passed  not  to  meet  a 
given  state  of  facts  ;  and  consequently,  that 
provision  of  our  constitution  which  pro- 
vides that  ^^  all  laws  of  a  general  nature 
shall  be  uniform  in  their  operation,"  does 
not  apply.     Moore  v.  Patch,  12  Cal.  271. 

7.  The  sheriff  being  ex-officio  tax  col- 
lector of  foreign  miners'  licenses  by  an 
act  of  the  legislature,  may  be  deprived  of 
the  office  of  tax  collector  before  the  ex- 
piration of  his  term.  People  v.  Squires, 
14  Cal.  16. 

8.  The  constitution  affixes  no  period  of 
tenure  to  the  office  of  tax  collector,  nor 
does  it  provide  any  mode  of  appointment. 
So  far  as  this  office  exists  in  the  incum- 
bent, it  is  an  office  created  by  legislative 
act  The  legislature  may  direct  how  it 
shall  be  filled,  and  how  its  duties  shall  be 
discharged.     Ih, 

9.  Assessors  and  tax  collectors  are  con- 
stitutional officers,  but  it  is  not  necessary 
under  the  thirteenth  section  of  article 
eleventh  of  the  constitution  that  every 
portion  of  the  revenue  pass  through  their 
hands.  The  legislature  may  authorize  the 
tax  payer  to  pay  his  taxes  directly  into 
the  treasury.     Ih,  17. 

10.  The  foreign  miners'  license,  though 
in  some  sense  a  tax,  yet  probably  it  is  not 
so  in  the  sense  involved  in  the  necessary 
duties  of  a  tax  collector,  as  a  tax  collector 
on  land  or  personal  property.     Ih,  18. 

11.  A  tax  collector  has  power  to  con- 
tract for  publishing  the  delinquent  list  of 
tax  payers,  so  as  to  bind  the  county  for 
payment  of  the  price.  He  is  the  agent  of 
the  county  in  this  respect,  and  for  any 
reasonable  exercise  of  that  agency  the 
county  is  responsible.  Randall  v.  Tuba 
County,  14  Cal.  222. 

12.  And  where  he  did  so  contract  with 
plaintiffs,  who  publish  the  list  and  sue  the 
county  for  the  price,  the  fact  that  the  tax 
collector  had  assented  to  a  contract  pre- 
viously made  or  attempted  to  be  made  by 
the  supervisors  with  another  party  for 
publishing  the  list  is  not  enough  to  affect 


plaintiffs  4f  they  had  no  notice  of  it ;  and 
evidence  of  such  assent  was  properly  roled 
out.     lb. 

13.  Taxes  not  justly  due  and  paid  niider 
protest,  may  be  recovered  back  by  suit 
against  the  tax  collector.  FaStner  v.  Bunty 
16  Cal.  170. 


TAX  DEED. 


See  Deed,  XVII. 


TAXATION. 

1.  With  the  exception  of  exports,  im- 
ports, tonnage  and  such  thin^  as  are  held 
by  the  United  States  government,  where 
its  rights  might  be  impaired  if  the  prop- 
erty was  taxed  by  the  States,  it  seems  to 
be  conceded  by  most  American  jurists  that 
the  power  of  taxation  exists  in  the  States 
to  a  full  extent.  People  v.  Naglee^  1  QiL 
236. 

2.  The  sovereign  States  may,  subject  to 
the  above  restrictions,  tax  everything  with- 
in their  territorial  limits,  and  every  per- 
son, whether  citizen  or  foreigner,  who  re- 
sides under  protection  of  their  respective 
governments.     lb, 

3.  Foreigners  emigrating  to  a  country, 
after  they  land  and  become  intenningfod 
with  citizens,  are  subject  to  be  taxed  hj 
the  State.     Ih, 

4.  Individuals  living  upon  the  pablie 
lands  of  the  United  States,  whether  is 
naked  trespassers  or  claiming  under  a 
preemption  right,  are  not  exempt  from  tax- 
ation by  the  State,     lb.  238. 

5.  The  State  can  levy  a  poll  tax  to  suck 
extent  as  it  might  deem  expedient  uponaD 
persons  engaged  in  mining  upon  public 
lands,  and  there  is  nothing  in  the  constitu- 
tion of  the  United  States  which  deprives 
the  State  of  the  power  of  imposing  it.    Ih, 

6.  Where  the  State  passed  a  law  taxing 
foreign  miners,  until  such  time  as  Con- 


TAXATION. 


981 


TaxaUon. 


gress  shall  by  law  assume  the  regulation 
of  the  mines,  is  not  contradictory  or  re- 
pugnant to  the  power  of  Congress.  Ih,  240. 

7.  Under  the  treaties  existing  between 
the  United  States  and  foreign  powers, 
even  that  most  liberal  to  aliens  does  not 
exempt  them  from  taxation  by  a  State  in 
the  enjoyment  of  certain  privileges.  76. 
246. 

8.  Foreigners  cannot  be  said  to  have 
any  property  to  enjoy  in  the  mineral 
lands  by  which  the  constitution  of  the  State 
would  guarantee  them  against  taxation  for 
working  them  and  extracting  the  metals 
therefrom.     Ih.  252. 

9.  The  constitutional  provision  requir- 
ing taxation  to  be  uniform,  refers  only  to 
property,  and  not  that  the  entire  aggre- 
gate amount  of  taxation  upon  persons,  or 
the  value  of  property  in  every  city  or 
town  of  the  State  should  be  equal  to  and 
uniform  with  the  amount  in  every  other 
city  and  town.     Ih, 

10.  Where  a  tax  is  laid  upon  property, 
it  is  not  necessary  or  proper  for  a  court 
to  interfere  by  a  decree  rendered  in  an  in- 
junction suit  to  restrain  the  collection,  to 
order  a  sale  of  the  premises :  the  municip- 
ality should  be  left  to  make  the  amount  of 
the  tax  in  the  ordinary  way.  Weher  v. 
Oity  of  San  Francisco,  1  Cal.  456. 

11.  The  mere  right  to  collect  wharfage 
and  dockage  for  a  certain  term  of  yeara  is 
neither  real  estate  nor  personal  property, 
but  a  franchise  or  incorporeal  hereditament, 
an  uncertain  profit  issuing  out  of  a  reality, 
and  this  property  is  not  taxed  by  the  rev- 
enue law  of  1851.  Detoitt  v.  Hays,  2  Cal. 
468. 

12.  Property,  whose  owners  reside  in 
New  York,  and  by  whom  it  was  sent  to 
California  to  be  employed  in  labor,  is  lia- 
ble tcf  taxation ;  nor  can  the  legislature  ex- 
empt any  species  of  property,  however 
owned,  from  taxation.  Mintum  v.  Hays^ 
2  Cal.  591. 

13.  Where  the  same  property  is  taxed 
abroad  it  is  no  ground  why  it  should  not  be 
taxed  in  California,  when  it  is  within  the 
limits  of  the  latter  State.     Ih.  592. 

14.  In  all  cases  involving  simply  the 
question  of  taxation,  the  issue  is  strictly 
one  at  common  law,  and  courts  of  equity 
can  take  no  cognizance  thereof,  and  in 
such  case  to  grant  an  injunction  is  error. 
Ih.  293. 

15.  The  United  States  as  owners  of 
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land  within  the  limits  of  a  State^  only  oc- 
cupies the  position  of  any  private  proprie- 
tor, with  the  exception  of  exemption  from 
taxation.     Hicks  v.  Bell,  SjCal.  227. 

1 6.  When  a  foreign  miner,  subject  to  a 
license  tax,  was  employed  by  one  of  a 
partnership  to  work  in  the  mines  which 
were  the  partnership  property :  held,  that 
the  employer,  and  not  tile  partnership,  was 
liable  for  the  tax.  Meyer  v.  Larkin,  3 
Cal.  405. 

17.  The  certificate  of  the  tax  collector, 
oflTered  to  prove  payment  of  taxes,  so  as  to 
show  that  there  was  no  abandonment  of  the 
possession  of  the  premises,  is  not  evidence 
where  the  tax  collector  himself  can  be  called 
as  a  witness.  Powell  v.  Hendricks,  3  CaL 
430. 

18.  The  power  of  the  legislature  to  tax 
trades,  professions  and  occupations,  is  a 
matter  completely  within  the  control,  and 
unless  inhibited  by  the  constitution,  emi- 
nently belonging  to  and  vesting  in  the 
sound  discretion  of  the  legislature.  People 
V.  Coleman,  4  Cal.  49. 

19.  The  provision  that  taxation  shall  be 
equal  and  uniform  throughout  the  State 
does  not  operate  as  a  limitation  to  the  tax- 
ing power  of  the  legislature,  and  apply  to 
any  species  of  taxation,  but  is  to  be  taken 
as  applying  only  to  direct  taxation  on 
property  as  such.     Ih, 

20.  If  the  legislature  should  pass  a  rev-, 
enue  act  designedly  operating  unequally, 
or  if  a  w^ant  of  uniformity  in  its  operation 
was  apparent  on  its  face,  it  would  be  the 
duty  of  the  supreme  court  to  interpose  and 
prevent  the  commission  of  so  grave  an  in- 
justice.    Ih,  56. 

21.  The  revenue  act  of  1853  provides 
that  the  board  of  supervisors  shall  levy,  in 
addition  to  a  State  tax,  a  tax  not  to  ex- 
ceed fi{iy  cents  on  each  hundred  dollars, 
for  county  purposes,  and  such  other 
special  taxes  as  may  be  by  law  authorized 
to  be  collected.  The  board  levied  a  tax  of 
Mij  cents  for  county  purposes  and  twenty- 
five  cents  for  funded  debt  tax :  held,  that 
both  of  these  should  have  been  included 
in  the  fifty  cents  for  county  purposes. 
McDonald  v.  Griswold,  4  Cal.  252. 

22.  The  act  of  ^lay  4th,  1852,  to  In- 
corporate  the  town  of  Oakland,  confers 
no  power  of  taxation  directly,  but  leaves  i^ 
to  be  derived  from  the  general  act  of 
March  27th,  1850,  under  which  the  trust- 
ees of  towns  have  power  to  levy  and  col- 
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lect  a  tax  annuallj,  not  exceeding  ^fij 
cents  on  every  hundred  dollars  of  the  as- 
sessed value  of  the  property,  and  provid- 
ing further,  that  unpaid  taxes  should  be 
recovered  by  a  suit  in  the  name  of  the 
corporation:  held,  that  an  assessment 
of  two  and  three-fourths  per  cent,  was 
wholly  unauthorized  by  law  and  void. 
Hai/s  V.  JHogan,  5'Cal.  242. 

23.  To  sustain  a  title  by  virtue  of  a 
tax  deed,  every  prerequisite  to  the  exer- 
cise of  the  power  of  sale  by  the  officer 
must  be  shown  to  have  been  accomplished. 
Nwris  V.  RtisseUj  5  Cal.  257 ;  Ford  v. 
HoUtmy  5  Cal.  321. 

24.  The  power  to  tax  is  one  of  the 
highest  attributes  of  sovereignty,  and  may 
or  may  not  be  exercised  at  the  will  of  the 
sovereign.  Hunsacker  v.  Borden,  5  Cal. 
290. 

25.  The  fact  that  the  assessment  of 
State  and  county  taxes  for  1855-6,  in  San 
Francisco  county,  was  not  based  on  the 
valuation  of  the  city  assessor,  as  required 
by  the  act  creating  the  board  of  supervis- 
ors, passed  1851,  is  not  a  sufficient  gi\>und 
for  an  injunction  upon  the  collection  of 
the  taxes,  as  the  party  could  have  appeal- 
ed to  the  board  of  equalization  if  aggrieved. 
Merrill  v.  Gorham,  6  Cal.  42. 

26.  If  a  tax  is  illegally  imposed,  the 
parties  taxed  have  a  peHect  remedy  at 
law,  and  a  court  of  equity  has  no  power 
to  interpose.  Robinson  v.  Gaar,  6  Cal. 
275. 

27.  A.  &  Co.  having  on  general  deposit 
with  B.  &  Co.,  of  Marysville,  seventy- 
five  thousand  dollars,  a  tax  for  county 
purposes  levied  thereon  and  payment  de- 
manded, both  from  B.  &  Co.  and  A.  & 
Co. :  held,  that  the  tax  was  legal.  Tuba 
County  V.  Adams,  7  Cal.  37. 

28.  The  levy  of  a  tax  created  a  judg- 
ment and  lien  on  the  property,  having  the 
force  and  effect  of  an  execution,  and  could 
be  enforced  in  the  same  manner,     lb. 

29.  The  power  of  taxation  was  given  to 
the  legislature,  without  limit,  for  aU  pur- 
poses allowed  by  the  constitution,  and  the 
iramers  of  that  instrument  knew  that  it 
was  not  the  practice  of  governments  well 
conducted  to  borrow  money  for  the  ordi- 
nary expenses  of  government  Notigues 
V.  Douglass,  7  Cal.  68. 

30.  If  the  legislature  had  no  right  to 
create  a  State  debt  beyond  the  limited 
fund  by  the  constitution,  that  body  has  no 


constitutional   right  to  tax  the  people  to 
pay  a  void  debt.     lb, 

31.  The  power  of  taxation  for  purposes 
contemplated  by  the  constitution  is  unlim- 
ited in  the  legislature,  but  such  power  does 
not  exist  for  purposes  not  sanctioned  by 
that  instrument,  but  expressly  prohibited. 
lb. 

32.  The  act  of  1855,  imposing  a  tax  of 
fifty  dollars  on  every  person  arriving  in 
that  State  by  sea  who  is  incompetent  to 
become  a  citizen,  is  void.  J^eople  v. 
Doioner,  7  Cal.  171. 

33.  The  revenue  law  of  1854  author- 
ized the  payment  of  a  portion  of  the  taxesi 
in  controller's  warrants.  The  acts  of 
1855  and  1856  provide  for  the  funding  of 
the  State  debt  and  the  collection  of  the 
revenue  in  cash,  and  forbid  the  treasurer 
to  liquidate  any  of  the  debt  except  as 
therein  provided  :  held,  that  the  act  of  18o4 
allowing  payment  in  warrants  was  thereby 
repealed.     Scojield  v.  White,  7  CaL  400, 

34.  The  acceptance  by  a  collector  of 
taxes  of  a  warrant  is  not  a  liquidation  of 
the  debt,  but  the  receipt  of  it  by  the  State 
treasurer  from  the  collector  would  be  a 
liquidation  for  which  the  treasurer  would 
be  responsible.     lb.  401. 

35.  Where  the  shenff,  as  ex  officio  tax 
collector,  received  taxes,  and  aflerwards, 
on  being  sued,  thereon,  denied  the  right  of 
the  county  to  recover  the  same  from  him, 
because  the  same  had  been  illegally  levied 
by  the  court  of  sessions:  held,  that  al- 
though the  court  of  sessions  has  no  power 
to  levy  taxes,  yet  the  defendant  being  the 
agent  or  trustee  of  a  county  was  estopped 
from  denying  the  right  of  the  county  to  re- 
cover. Placer  County  v.  AstiUy  8  CaL 
305. 

36.  Where  a  claim  to  a  tract  of  land, 
under  a  Mexican  grant  somewliere  within 
a  certain  larger  tract,  was  ascertained  and 
the  land  segregated  by  a  survey,  under  a 
decree  of  confirmation  by  the  United 
States  supreme  court :  held,  that  the  land 
became  immediately  taxable,  and  that  an 
assessment  thereof  will  be  presumed  to 
have  been  made  after  the  survey,  where 
the  time  allowed  by  law  for  the  assess- 
ment extended  to  a  few  days  after  the 
survey.     Palmer  v.  Bolingy  8  Cal.  388. 

37.  The  assessment  of  taxes  is  not  a 
judicial  act ;  it  partakes  of  no  element  of 
judicial  character.  It  is  a  legblative  act ; 
it  requires  the  exercise  of  a  legislative 
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power,  which  for  certain  governmental  pur- 
poses in  the  county  may  be  devolved  upon 
a  board  of  supervisors,  but  cannot  be  dele- 
gated to  any  branch  of  the  judicial  depart- 
ment Hardenhurgh  v.  Kidd,  10  Cal. 
403, 

38.  The  provisions  of  the  revenue  act 
of  1853  and  1854,  authorizing  the  court  of 
sessions  to  assess  a  tax  for  county  pur- 
poses, are  unconstitutional,  and  the  assess- 
ment made  thereunder,  and  a  subsequent 
levy  upon  and  sale  of  property  in  the  en- 
forcement of  such  assessment,  are  void.  lb. 

39.  Property  must  at  the  time  be  liable 
for  all  the  taxes  for  which  it  is  sold ;  and 
where  property  was  sold  at  one  sale  for 
both  State  and  county  taxes,  added  to- 
gether in  a  single  sum,  and  the  county 
taxes  were  illegally  levied,  the  entire  sale 
was  void.     lb,  404. 

40.  The  listing  and  valuation  of  real 
estate  for  the  purpose  of  taxation  is  an 
essential  prerequisite  to  the  validity  of  all 
subsequent  proceedings.  The  assessment 
must  be  maide  by  the  assessor.  Ferns  v. 
Coaver,  10  Cal.  632. 

41.  If  no  valuation  was  placed  by  the 
assessor  upon  the  property,  none  can  be 
placed  upon  it  by  the  board  of  equaliza- 
tion. The  board  may  alter  the  valuation 
in  order  to  equalize  it,  but  cannot  place 
the  valuation  in  the  first  instance,     lb, 

42.  By  the  doctrine  of  the  common  law, 
a  party  claiming  under  a  tax  deed  must 
show  that  all  the  requirements  of  the  law 
from  the  first  to  the  last  have  been  com- 
plied with.  Though  the  statute  has  altered 
the  rule  and  made  the  deed  prima  facie 
evidence  of  the  conveyance  of  all  the  title 
of  the  delinquent,  it  does  not  dispense  with 
the  necessity  of  the  officer  reciting  in  the 
deed  the  authority  under  which  he  acted. 
The  deed  has  no  validity  as  an  independ- 
ent conveyance.  It  depends  upon  the 
statute,  and  if  by  any  of  its  recitals  it  ap- 
pears that  any  material  requisition  of  the 
law  has  been  omitted,  the  deed  is  void. 
Ferris  v.  Coover,  10  Cal.  632 ;  Lachtnan 
V.  Oark,  14  Cal.  133. 

43.  A  tax  payer  cannot  enjoin  the  col- 
lection of  the  tax  due  the  county  on  the 
ground  that  he  has  in  former  years  paid 
into  the  county  treasury  taxes  assessed  on 
his  property,  which  were  illegally  assessed 
and  collected.  Fremont  v.  Mariposa 
Oauntyy  11  Cal.  362. 

44*  A  sheriff,  whose  term  of  office  has 


expired,  has  no  right  to  collect  the  State 
and  county  tax  as  unfinished  business  from 
the  assessment  list  which  came  into  his 
hands  while  in  office.  Fremont  v.  Baling^ 
11  Cal.  389. 

45.  The  taxes  of  1855,  after  March, 
1856,  are  not  of  the  unfinislied  business  of 
the  outgoing  sheriflT,  for  the  reason  that 
aft«r  the  settlement  of  the  sheriff  with  the 
county  auditor  in  March,  the  delinquent 
taxes  of  that  year  are  transferred  to  the 
tax  list  of  the  succeeding  year,  and  it  is 
made  the  duty  of  the  then  sheriff  to  pro- 
ceed to  collect  such  delinquent  tax  as 
other  taxes.     lb, 

46.  There  is  no  irreconcilable  conflict 
between  the  amendatory  act  of  1853  and 
the  revenue  acts  of  1853  and  1854.  The 
provision  that  the  sheriff  going  out  of 
office  shall  continue  to  collect  the  taxes 
coming  to  his  hands  before  his  term  ex- 
pired, was  intended  to  provide  for  the 
period  intervening  between  October  and 
March,  the  time  of  his  settlement.  lb. 
390. 

47.  In  such  a  case,  the  party  who  ia 
about  to  be  injured  by  the  sale  of  his 
property  has  a  right  to  an  injunction 
against  the  person  offering  to  sell  to  pre- 
vent the  sale.     lb.  390. 

48.  The  interest  of  the  occupant  of  a 
mining  claim  is  property,  and  under  the 
constitution  it  is  in  the  power  of  the  legis- 
lature to  tax  such  property.  StcUe  of 
California  v.  Moore^  12  Cal.  69. 

49.  Several  persons  mky  have,  in  the 
same  land,  a  property  which  is  subject  to 
taxation,  and  it  is  not  perceived  that  the 
fact  that  the  property  of  the  government 
is  exempt  from  taxation  affects  the  right 
to  tax  the  interest  wliich  the  private  indi- 
viduals have  acquired  in  the  same  proper- 
ty. Exemption  from  taxation  is  a  privi- 
lege of  the  government,  not  an  incident  to 
the  property.     lb.  71. 

50.  If  the  acquisition  of  the  fee  by  a 
private  person  subjects  the  property  to 
taxation,  it  follows  that  the  acquisition  of 
a  lesser  estate  would  equally  subject  such 
estate.    lb. 

51.  For  the  purposes  of  taxation  there 
is  no  distinction  between  a  thing  and  its 
value ;  it  is  the  value  wliich  is  assessed 
and  upon  which  the  tax  is  imposed,  and 
an  exemption  of  certain  property  from 
taxation  exempts  its  value  also.     lb.  72. 

52.  The  legislature  having  expressly 
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exempted  mining  claims  from  the  opera- 
tion of  the  revenue  act,  it  cannot  be  pre- 
sumed that  it  intended  indirectly  to  subject 
them  to  taxation  by  levying  a  tax  on  the 
price  paid  for  them.     Ih. 

53.  The  constitution  provides  for  equal- 
ity and  uniformity  of  taxation  upon  prop- 
erty, but  applies  only  to  that  charge  or 
imposition  upon  property  which  it  is  nec- 
essary to  levy  to  raise  funds  to  defray  the 
expenses  of  the  government  of  the  State, 
or  of  some  county  or  town.  It  has  no  re- 
ference to  special  assessments  for  local 
improvements,  by  which  individual  parties 
are  chiefly  benefitted  in  the  increased 
value  of  their  property,  and  in  which  the 
public  is  only  to  a  limited  extent  interest- 
ed. Bttmett  V.  City  of  JSacramento,  12 
Cal.  83. 

54.  For  the  expenses  of  such  improve- 
ments, it  is  competent  for  the  legislature  to 
provide  either  by  general  taxation  upon 
the  property  of  all  the  inhabitants  of  the 
county  or  town  in  which  they  are  made, 
or  upon  property  adjacent  thereto,  and 
especially  benefitted  thereby.     lb.  84. 

55.  The  power  of  apportionment,  with 
the  power  of  taxation,  is  exclusively  in  the 
legislature.  The  constitution  contains  no 
inhibition  to  the  tax,  and  prescnbes  no 
rule  of  apportionment.     lb. 

56.  A  stage  company  engaged  in  carry- 
ing paifsengers  to  and  from  Sacramento 
city,  are  liable  to  pay  to  the  city  a  license 
tax  under  the  provisions  of  section  twenty- 
two  of  "an  ordinance  authorizing  and 
regulating  the  issue  of  licenses  and  the  col- 
lection of  a  license  tax."  City  of  Sacra- 
mento V.  California  Stctge  Co.,  12  Cal.  138. 

57.  The  provisions  of  the  revenue  act 
of  1857,  which  requires  the  tax  collector 
to  publish  the  delinquent  tax  list,  giving 
the  name  of  the  owner  (when  known)  of 
all  real  estate  and  improvements,  together 
with  a  condensed  description  of  the  prop- 
erty, etc.,  are  not  conditions  precedent  to 
the  vesting  of  the  tax.  The  obligation  to 
pay  the  tax  does  not  exist  by  the  force  of 
these  provisions.  The  tax  is  a  debt  due 
from  the  property  holder  to  the  State,  and 
these  proceedings  by  publication,  etc.,  are 
merely  modes  adopted  by  the  legislature 
to  collect  them.  If  the  property  be  omit- 
ted from  the  delinquent  list,  this  does  not 
discharge  the  property  holder,  but  the  de- 
fect may  be  remedied  by  the  legislature. 
Moore  v.  Patch,  12  Cal.  270. 


58.  Where  the  legislature  passed  an  act 
to  remedy  the  failure  on  the  part  of  the 
tax  collector  to  publish  the  names  of  the 
owners,  together  with  a  list  of  the  proper- 
ty, such  act  cannot  be  defeated  npon  the 
constitutional  ground  that  it  is  not  uniform 
in  its  operation.  Such  act  is  not  general, 
but  special,  and  is  passed  to  meet  a  given 
state  of  facts,  and  consequently,  that  pro- 
vision of  our  constitution  which  provides 
that  ^  all  laws  of  a  general  nature  shall  be 
uniform  in  their  operation,"  does  not  ftpply. 
lb.  271. 

59.  The  act  of  1858,  dispensing  with 
the  publication  of  the  delinquent  tax  re- 
quired by  the  act  of  1857,  also  dispensed 
with  the  pi-oof  of  that  fact.     lb.  272. 

60.  Taking  the  third  section  of  the  act 
of  1858,  together  with  the  first  section,  it 
is  evident  that  the  intention  of  the  legisla- 
ture in  the  passage  of  the  act  of  1858 
was  to  substitute  the  assessment  roll  for 
the  delinquent  list  required  by  the  act  of 
1857,  or  rather  to  give  full  and  complete 
effect  to  that  list  as  a  valid  warrant  for  the 
collection  of  the  taxes  therein  mentioQed, 
and  then  to  provide  as  is  done  in  section 
three  of  that  act  for  their  collection.     /& 

61.  A  party  seeking  to  enjoin  the  col- 
lection of  a  tax  assessed  upon  his  property 
upon  the  ground  that  the  law  provides  for 
the  meeting  of  the  board  of  equalization 
for  the  correction  of  the  tax  list,  and  that 
the  board  did  not  meet  as  required,  must 
show  in  his  bill  that  there  was  error  to  be 
con*ected  in  his  list.  Cowell  v.  Dovib^  13 
Cal.  274. 

62.  Nor  can  sucJi  party  enjoin  the  col- 
lection of  the  tax  upon  the  ground  that 
notice  was  not  given  of  the  meeting  of  the 
board,  as  required  by  law,  unless  he  shows 
that  there  was  error  in  tlie  assessed  value 
of  his  property  to  his  prejudice.     Ih. 

63.  An  injunction  will  not  lie  to  restrain 
the  collection  of  taxes  due  on  property, 
unless  it  be  shown  that  the  injury  resulting 
from  the  collection  to  the  owner  would  be 
irreparable.  An  assessment  of  this  char- 
acter must  appear  in  the  bill,  and  if  de- 
nied, it  must  be  sustained  at  the  hearing. 
Ritter  v.  Patch,  12  Cal.  299. 

64.  A  tax  is  not  a  cloud  upon  the  title 
to  real  estate ;  and  its  unlawful  collectioo 
by  distress  or  seizure  of  chattels  is  no  more 
than  an  ordinary  trespass,     lb. 

65.  Query :  Whether  a  tax  payer  can 
interfere  by  injunction  to  restrain  the  per- 
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formance  of  a  ministerial  duty  cast  upon 
public  officers  by  law,  merely  upon  the 
ground  that  the  effect  at  some  future  time, 
if  certain  other  things  be  done,  might  be 
to  subject  his  property  to  taxation.  Patti- 
9on  V.  Supervisors  0/  Fuba  County,  13  Cal. 
181. 

66.  The  legislature  has  a  right  to  au- 
thorize a  location  for  the  purpose  of  in- 
ternal improvements  ;  it  may  authorize  the 
local  authorities  to  impose  the  tax;  this 
authority  may  be  given  upon  petition,  or 
without  it,  or  by  or  without  a  submission 
of  the  proposition  to  the  people,  and  it  is 
not  essential  that  the  improvement  should 
be  within  or  conferred  to  the  locality 
taxed,  and  a  subscription  of  stock  to  be 
paid  for  by  taxation  is  a  valid  contract  to 
pay  it,     lb.  189. 

67.  The  only  limitation  upon  the  taxing 
power  of  the  legislature,  is  the  provision 
for  equality  and  uniformity,  found  in  the 
thirteenth  section  of  article  fourth  of 
the  constitution.  People  v.  Burr,  13  CaL 
350. 

68.  The  legislature  can  impose  a  gen- 
eral tax  upon  all  the  property  of  the  State, 
or  a  local  tax  upon  the  property  of  par- 
ticular subdivisions,  as  counties,  cities  and 
towns.  The  cases  in  which  its  powers 
shall  be  exercised,  and  the  extent  to  which 
the  taxation  in  a  particular  instance  shall 
be  carried,  are  matters  exclusively  within 
its  own  judgment,  subject  to  the  qualifica- 
tions of  equality  and  uniformity  in  the  as- 
sessment. And,  except  as  especially  re- 
stricted, its  power  of  appropriation  of  the 
moneys  raised,  is  coextensive  with  its 
power  of  taxation.     lb.  357. 

69.  The  fact  that  the  legislature  has 
once  exercised  its  power  in  limiting  the 
extent  of  taxation  in  municipal  corpora- 
tions, under  the  thirty-seventh  section  of 
article  fourth  of  the  constitution,  does  not 
prevent  the  legislature  from  again  exercis- 
ing its  power  by  enlarging  the  authority 
to  tax.     lb.  355. 

70.  An  assessment  for  taxes  must  be 
made  against  the  owner  when  known. 
The  individual,  and  not  the  property,  pays 
the  tax.  The  property  shows  the  amount 
of  the  tax  with  which  to  charge  the  owner, 
and  is  security  for  payment.  Kelsey  v. 
Abbott,  13  Cal.  617. 

71.  Where  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some  inter- 
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tax  title,  he  cannot  object  afterward  that 
equity  has  no  jurisdiction  over  tax  titles. 
lb. 

72.  Proceedings  in  tax  sales  are  strict- 
issimi  juris.  The  fact  that  a  tax  deed  is 
prima  facie  evidence  of  certain  facts, 
makes  it  none  the  less  obligatory  to  com- 
ply strictly  with  the  law.  The  deed  sim- 
ply shifts  the  burden  of  proof,      lb.  618. 

73.  A  party  in  possession  of  premises 
under  sheriff's  sale,  and  receiving  rents 
and  profits  during  the  time  for  redemption, 
should  in  equity,  as  between  him  and  de- 
fendant in  execution,  pay  the  taxes  so  as- 
sessed while  he  is  so  in  possession.  If  the 
owner  does  not  pay  them,  then  the  statute 
requires  the  party  in  possession  to  pay. 
lb.  619. 

74.  If  in  such  case  the  party  fail  to 
pay  the  tax,  permit  the  premises  to  be 
sold,  and  buy  them  in,  he  can  derive  no 
benefit  from  the  sale,  except  that  in  equity 
the  amount  paid  would  properly  be  con- 
sidered as  advanced  to  the  judgment  debt- 
or. And  this,  though  the  premises  were 
bid  in  by  one  of  two  partners  ;  while  the 
possession  under  the  sheriff's  sale  was  by 
both  partners.  The  duty  to  pay  the  tax 
was  several  as  well  as  joint     lb. 

75.  A  foreign  miner's  license,  though 
in  some  sense  a  tax,  yet  probably  is  not  so 
in  the  sense  involved  in  the  necessary  du- 
ties of  a  tax  collector,  as  a  tax  on  land  or 
personal  property.  People  v.  Squires,  14 
Cal.  18. 

76.  An  assessment  of  property  as  "  a 
ranch  commonly  known  as  Clark's  ranch, 
situated  on  the  Auburn  road,  two  miles 
south  of  Grass  Valley,  in  Nevada  county. 
State  of  California,"  is  insufficient,  and  a 
tax  deed  on  a  sale  upon  it  is  void.  Lack- 
man  v.  Clark,  14  CaL  133. 

77.  Lands  outside  of  a  city  or  incor- 
porated town  must  be  described  by  metes 
and  bounds,  the  number  of  acres  as  nearly 
as  possible,  and  the  locality  and  township 
must  be  given,     lb, 

78.  Under  the  second  section  of  the 
revenue  act  of  1857,  taxing  all  property 
within  the  State,  except  'certain  descrip- 
tions of  property,  among  which  are  mining 
claims,  a  fiume  constructed  by  a  raining 
company  along  the  bank  of  a  river  lead- 
ing to  the  claims  of  the  company  in  the 
bed  of  the  river,  is  not  exempt.  Hart  v. 
Plum,  14  Cal.  153. 

79.  Under  the  consolidation  act  of  1858, 
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the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  have  the  power  to 
levy  a  license  tax  upon  the  business  of  a 
merchant,  and  to  collect  such  tax  by  ordi- 
nary suit.  City  of  SdcramentOY.  Crocker, 
16  Cal.  122. 

80.  An  ordinance  graduating  the 
amount  of  such  tax  according  to  the 
amount  of  the  monthly  sales  of  the  mer- 
chant, is  not  unconstitutional  because  the 
tax  is  unequal.  The  tax  is  not  on  the 
goods,  but  on  the  business,  and  the  pro- 
vision for  determining  the  amount  of  the 
tax  is  uniform  and  equal,  applying  to  all 
persons  in  the  same  category.     Ih. 

81.  Taxes  not  justly  due,  and  paid  un- 
der protest,  may  be  recovered  back  by 
suit  against  the  tax  collector.  FaiXkner  v. 
Hunt,  16  Cal.  170. 

82.  A  mortgage  is  not  personal  prop- 
erty within  the  revenue  act  of  1856,  nor 
liable,  as  nvch,  to  taxation.     Ih,  171 

83.  An  assessment  thus :  "  Mortgages 
(Marysville)  $100,000,"  is  insufficient  un- 
der the  act.  The  assessment  does  not 
show  for  what  the  mortgages  were  given, 
nor  on  what  property,  nor  whether  the 
debts  were  solvent,  nor  the  value  of  the 
property  mortgaged;  and  the  sole  fact 
that  a  mortgage  is  held  for  a  given  amount 
does  not  make  the  mortgage  subject  to 
taxation  for  so  much  money.     Ih,  172. 

84.  Land  mortgaged  may  be  taxed 
without  reference  to  the  mortgage,  and  if 
the  mortgage  be  to  secure  a  debt,  the  debt 
may  be  taxed ;  if  to  secure  a  loan  of 
money,  the  money  may  be  taxed  ;  but  the 
act  does  not  intend  to  tax  the  mortgage, 
as  such,  and  also  to  tax  the  money  loaned 
and  secured  by  the  mortgage,  or  the  sol- 
vent debt  it  represents.     Ih. 

85.  An  assessment  thus :  "  personal 
property — ^mortgages  (Marysville)  $100,- 
000,"  is  not  good  as  an  assessment  of  per- 
sonal property,  independent  of  the  term 
"  mortgages,"  on  the  ground  that  the  act 
requires  no  description  of  personal  prop- 
erty to  be  given,  but  its  value  only.  The 
whole  statement  must  be  taken  together, 
and  that  shows  "  mortgages  "  to  be  taxed, 
and  they  are  not  subject  to  taxation  as 
such.     Ih, 

8G.  Prima  facie,  a  mortgage  is  no  more 
taxable  than  a  deed  or  any  other  muni- 
ment of  title  or  mere  security,  and  the 
money  which  it  secures  cannot  be  taxed 
without  a  more  particular  description  than 


the  general  designation,  "personal  pn^ 
erty."     Ih. 

87.  Under  this  act,  a  lumping  assess- 
ment of  "  personal  property  "  is  bad.  Ev- 
ery item  of  taxable  property  need  not  be 
listed,  but  the  different  classes  named  in 
the  act  should  be  stated — as  goods,  money 
loaned,  gold  dust,  solvent  debts.     Ih, 

88.  A  tax  is  a  personal  debt,  or  in  the 
nature  of  a  personal  debt  due  from  the 
property  holder,  and  not  a  mere  charge 
upon  the  property  created  by  and  depend- 
ing upon  the  regularity  of  the  proceedings 
given  by  statute  ;  and  the  legislature  nu&y 
prescribe  a  mode  of  correcting  an  informal 
assessment  People  v.  Seymour,  16  CaL 
341. 

89.  The  legislature  has  the  power  of 
taxation  without  restrictions  as  to  mode 
or  limitation  as  to  time ;  and  if,  from  acci- 
dent or  oversight,  or  remissness  on  the 
part  of  the  tax  payer,  the  time  for  pay- 
ment has  passed,  or  the  mere  mode  of 
charging  him  has  not  been  followed  by  the 
officers,  the  legislature  may  still  compel 
him  to  pay.     Ih.  342. 

90.  Though  a  man  can  only  be  made  to 
pay  a  tax  according  to  law,  that  law  maj 
be  made  as  well  at  one  time  as  another, 
or  by  one  series  of  acts  as  another,  and  as 
well  after  an  informal  assessment,  or  no 
assessment,  as  before.     Ih.  343. 

91.  The  act  of  1860,  authorizing  snit 
to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859,  in  the  city  and 
county  of  Sacramento,  and  prohibiting  the 
defendants  from  setting  up  in  defense  any 
informality  in  the  levy  or  assessment  rf 
the  tax,  and  making  duly  certified  copies 
of  the  delinquent  tax  list,  or  the  original 
or  duplicate  assessment  roUs,  evidence  of 
the  delinquency  of  the  property  assessed, 
of  the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  of  law  in  relation 
to  the  levy  and  assessment  have  been 
complied  with,  is  constitutional.     Ih, 

92.  Such  a  law,  making  the  assessment 
prima  facie  proof,  merely  affects  the  rem- 
edy, and  is  not  therefore  liable  to  any  con- 
stitutional objection.     Ih.  344. 

93.  Nor  is  the  act  unconstitutional  be- 
cause it  compels  the  delinquent,  if  sued,  to 
pay  costs  and  percentage  by  way  of  at- 
torney's fees,  in  addition  to  the  tax  assessed. 
Ih. 

94.  Nor  is  it  any  con^tutional  objec- 
tion to  the  act  that  the  deJ&quent  tax  list 
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for  1859  was  not  properly  published.  The 
liability  to  pay  the  tax  assessed  preceded 
the  publication  of  the  delinquent  tax  list, 
and  suit,  under  the  act  of  1860,  is  based 
upon  that  liability.     lb,  345. 

95.  The  tax  levied  in  Sacramento  coun- 
ty for  the  wagon  road  from  the  eastern 
boundary  line  of  said  county  through  El 
Dorado  county  to  Carson  Valley,  under 
the  act  of  1858,  and  the  tax  for  agricultu- 
ral hall  under  the  act  of  1859,  are  consti- 
tutional.    IK  3. 

96.  One  tenant  in  common  out  of  pos- 
8c»sion  may,  in  equity,  as  a  collateral  in- 
cident to  a  claim  for  partition,  compel  his 
cotenant  in  possession  to  account  for  rents 
and  profits  received  by  him  from  tenants 
of  the  premises.  From  rents  so  received 
the  tenant  in  posession  may  deduct  the 
amounts  paid  for  the  taxes  and  for  neces- 
sary and  proper  repairs  and  additions  for 
the  preservation  and  security  of  the  build- 
ing held  in  common  during  the  the  period 
for  which  the  rents  were  collected.  And 
where  the  building  contained  theater 
rooms,  which  were  let  from  time  to  time, 
with  the  furniture  thereof — as  carpets, 
lamps  and  scenery — which  furniture  was 
the  individual  property  of  the  tenant  in 
possession,  he  is  entitled,  in  the  account- 
ing, to  a  reasonable  allowance,  to  be  de- 
ducted from  the  rents,  for  the  use  of  such 
furniture,  when  such  use  was  required  in 
order  to  let  the  premises  themselves.  But 
he  is  not  entitled  to  allowances  for  the  use 
of  any  individual  property  in  connection 
with  the  premises  not  thus  required,  nor 
any  allowances  for  his  personal  services 
in  taking  charge  of  the  building,  renting 
the  same,  and  collecting  the  rents.  Good- 
enow  V.  Ewer^  16  Cal.  472. 

97.  The  duty  imposed  by  the  forty- 
ninth  section  of  the  revenue  act  of  1857, 
for  selling  goods  at  public  auction,  is  not 
a  tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods,  or  the  proceeds  of  the  sale 
— ^the  auctioneer  being  made  the  collector 
of  the  State  for  the  amount  of  the  tax. 
State  of  California  v.  Potdterer,  16  Cal. 
523. 

98.  This  duty  may  be  collected  by  ac- 
tion of  debt  by  the  State  against  the  auc- 
tioneer; and  the  penal  remedy  afforded 
by  the  fifty-second  section  of  the  act  is 
not  an  exclusive  remedy.     Ih, 

99.  The  forty-ninth  section  of  the  act 
jnakes  the  auctioneer  liable  to  pay  this 


duty,  and  the  meaning  is  that  he  shall  be 
legally  held  to  pay  it.  The  fact  that  a 
bond  is  required  of  the  auctioneer,  condi- 
tioned for  the  performance  of  his  duty, 
shows  that  the  legislature  did  not  mean  to 
restrict  his  responsibility  to  the  penal  pro- 
vision of  the  act — ^as  the  bond  covers  this 
duty  of  paying  over  the  money  to  the 
State.     IL 

100.  The  criminal  process  of  the  fifty* 
second  section  is  not  a  remedy  provided 
by  the  statute  for  the  payment  of  the  duty 
imposed,  but  a  mere  provision  for  the  pun- 
ishment of  those  who  violate  the  law.  The 
remedy  spoken  of  by  the  authorities  as 
excluding  any  other  remedy,  means 
the  process  provided  by  the  legislature, 
whereby  the  duty  may  be  enforced.  But 
under  our  act,  the  remedy  is  not  such ;  for, 
after  the  party  has  been  fined  and  impris- 
oned, the  duty  of  paying  over  to  the  State 
the  money  in  the  hands  of  the  auctioneer 
remains.     Ih, 

101.  Under  the  act  here,  the  auction- 
eer's liability  does  not  depend  upon  his 
statement  or  exhibit  of  the  sales  made  by 
him.  The  act  creates  a  liability  for  the 
percentage,  and  the  provision  therein  for 
the  statement  therein  under  oath  is  only  a 
means  for  arriving  at,  or  enforcing  a  set- 
tlement If  the  auctioneer  fail  of  his 
duty  in  making  the  statement,  he  is  in  no 
better  situation  than  if  he  discharged  it. 
Ih.  526. 

102.  Nor  does  the  fact  that  the  defend- 
ant was  not  licensed  as  an  auctioneer,  or 
did  not  give  bond,  defeat  the  action  for  the 
duty  under  the  act.  Having  done  the  bus- 
iness, and  acted  openly  as  an  auctioneer, 
he  is  estopped  to  deny  the  responsibilities 
of  an  auctioneer.  He  cannot  plead  his 
own  wrongs  in  failing  to  [comply  with  the 
law  in  bar  of  his  responsibilities  for  viola- 
ting its  provisions.     Ih.  532. 

103.  Under  the  act,  it  is  the  duty  of  the 
auctioneer  each  month  to  make  the  state- 
ment of  the  amount  of  his  sales  for  the 
month  preceding,  and  at  that  time  to  pay 
over  to  the  State  what  is  then  due  as  per 
his  statement.  No  demand  of  payment  is 
necessary.  The  auctioneer,  if  he  fail  to 
make  the  statement  or  pay  the  money,  is 
in  default  by  his  own  act,  and  is  a  debtor 
to  the  State  for  the  amount  so  due.     Ih. 

104.  If  the  auctioneer,  under  this  act, 
be  merely  the  agent  of  the  State  to  collect 
and  pay  over  its  dues  on  sales  of  goods,  it 
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is  doubtful  whether  his  liability  to  the 
State  for  the  duty  imposed  on  such  sales 
flows  from  the  statute.  By  the  common 
law,  independent  of  any  statute,  such  an 
agent  would  be  responsible  to  his  principal 
for  the  money  so  received.  If  the  auc- 
tioneer chooses  to  put  himself  in  this  re- 
lation— that  is,  accepts  and  assumes  this 
truf  t,  his  liability  would  seem  not  to  flow 
from  the  statute,  but,  like  that  of  any  other 
custodian  of  funds,  would  arise  from  the 
general  law  defining  the  responsibilies  of 
such  agents.  And  the  principle  that,  as 
the  law  had  already  fixed  the  liability 
from  these  facts,  the  particular  remedy 
given  by  the  statute  would  be  merely  cu- 
mulative, would  seem  to  apply ;  but  this 
point  is  not  here  decided.     lb. 

105.  An  action  of  debt  for  taxes  will 
not  lie  when  the  predicate  of  the  action  is 
a  mere  assessment  upon  property.  Much 
depends  upon  the  language  of  the  act  cre- 
ating the  tax.  If  the  act  merely  impose 
a  tax  upon  property,  and  provide  a  par- 
ticular process  for  enforcement,  as  a  sale 
of  the  property,  no  suit  can  be  brought 
against  the  person  to  collect  the  tax.  If 
a  personal  liability  be  imposed  for  the  tax, 
and  the  act  is  silent  as  to  the  mode  of  en- 
forcement, then  an  action  would  lie  for  the 
enforcement  of  the  obligation ;  for  the 
rule  is  general,  that  debt  lies  at  common 
law  to  enforce  a  statutory  duty,  or  penalty, 
or  forfeiture.     lb. 


TELEGRAPH. 

1.  Telegraph  companies  in  contempla- 
tion of  law  are  common  carriers,  and  are 
subject  to  the  rules  of  law  governing  the 
same.  Parks  v.  Alta  California  Telegraph 
Co,,  13  Cal.  426. 

2.  Where  A  contracts  with  a  telegraph 
company  to  have  his  dispatch  transmitted, 
authorizing  his  agent  to  secure  a  debt  due 
from  a  third  party  by  attachment,  and  this 
service  was  so  negligently  performed  that 
other  creditors  of  the  common  debtor  ob- 
tain the  first  attachment  and  exhaust  the 
assets  of  the  debtor,  which  would  not  have 
been  the  case  had  the  telegraph  company 
performed  its  contract  within  a  reasonable 


time,  the  company  is  liable  not  only  for  the 
cost  of  the  dispatch  but  for  the  amount  of 
A's  claim,  which  constitute  the  natural  and 
proximate  damages  resulting  from  the 
breach  of  contract.     lb. 

3.  Where  a  telegraph  company  fails  to 
transmit  a  message,  upon  compliance  by 
the  person  contracting  with  it  with  the  con- 
ditions required  by  section  one  hundred 
and  fifty-four  of  the  act  of  1850,  page 
three  hundred  and  seventy,  an  action  for 
the  penalty  given  by  the  act  lies  in  favor 
of  such  person.  27mm  v.  Alta  CaHfomia 
Telegraph  Co.,  15  Cal.  474. 

4.  The  sum  to  be  recovered  is  a  penalty 
for  a  breach  of  the  duty  to  transmit  the 
message,  and  the  act  is  a  penal  law  to  be 
strictly  construed.     lb.  475. 

5.  Under  the  above  section,  the  person 
entitled  to  recover  the  penalty  b  the  party 
who  contracts  or  offers  to  contract  for  the 
transmission  of  the  dispatch.  He  may, 
probably,  do  this  by  his  agent  or  servant ; 
but  when  the  contract  is  made  by  a  party 
as  agent  of  another,  in  order  to  give  the 
right  of  action  to  the  principal,  the  fiict  of 
agency  must  be  shown.     Ih.  475. 

6.  Proof  as  follows:  ^I  am  superin- 
tendent of  the  Califomia  State  telegraph 
coiripany,  and  operator  in  their  office  at 
San  Francisco.  July  2d,  plaintiff  came  to 
our  office  and  delivered  a  message  to  be 
transmitted  to  Jackson,  and  paid  for  trans- 
mitting it  there.  The  message  was  :  ^Alta 
Express  Co.,  Jackson :  If  you  have  pack- 
age for  me,  forward  immediately.'  Signed 
'  C.  Thum.'  In  the  margin  of  the  message 
sent,  were  the  words  :  '  F.  July  2d-'  Few 
words  passed  when  the  message  was  de- 
livered; no  express  agreement  that  the 
Califomia  State  Telegraph  Co.  should  for- 
ward the  message  to  Sacramento,  and 
employ  the  Alta  Califomia  Telegraph  C<>. 
to  transmit  it  from  there  to  Jackson.  He 
must  have  known  that  we  could  not  send 
it  to  Jackson,  as  we  had  no  line  there.  I 
think  there  was  something  said  about  send- 
ing it  by  the  defendants'  line  from  Sacra- 
mento." C.  Thura,  the  plaintifiT,  sues  the 
Alta  Telegraph  Co.  for  the  penalty,  under 
the  one  hundred  and  fifty-fourth  section  of 
the  act  of  1850,  page  three  hundred  and 
seventy :  held,  that  under  these  facts,  be 
is  not  the  person  making  or  offering  to 
make  the  contract,  within  th      « 

the  act,  and  cannot  recover ;  that  the  only 
contract  proven  is  a  contract  by  the  State 
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Telegraph  Co.  to  send  the  message  or  to 
have  it  sept ;  and  a  contract,  on  its  part, 
to  contract  on  its  own  account  with  the 
Aha  Telegraph  Co.  to  send  the  message. 
Ih.  475. 

7.  If  the  message,  in  this  case,  had  not 
been  transmitted,  plaintiff  might  have  held 
the  State  Telegraph  Co.  responsible.  lb. 
476. 
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TENANT. 

See  Landlord  and  Tenant,  Lease, 
Bent,  Tenancy. 


TENANCY. 

1.  Twocorporations  cannot  hold  as  joint 
tenants,  but  may  as  tenants  in  common. 
Demtt  V.  City  of  San  Francisco^  2  Cal. 
297. 

2.  A  deed  for  "  one-half  of  my  lot,"  ac- 
companied by  proof  that  the  grantor  owned 
at  the  time  but  that  lot,  is  not  void  for  un- 
certainty, but  is  only  a  deed  for  an  undi- 
vided one-half,  and  the  grantee  claims  as 
tenant  in  common.  Lick  v.  ODonneU,  3 
Cal.  63. 

3.  One  tenant  in  common  cannot  sustain 
an  action  for  forcible  entry  and  detainer 
against  his  cotenant  holding  over.  He 
must  first  resort  to  a  partition  of  the  land. 
Ih. 

4.  The  homestead  becomes  a  sort  of 
joint  tenancy,  with  the  right  of  ownership 
as  between  husband  and  wife.  Taylor  v. 
Hargous,  4  Cal.  273. 

5.  Two  or  more  several  cotenants  can- 
not join  *]n  an  action  of  ejectment.  De 
Johnson  v.  Septdbeda,  5  Cal.  151 ;  Throck- 
morton Y.  Burr,  5  Cal.  400. 

6.  The  statute  does  not  contemplate  that 
a  homestead  should  be  carved  out  of  land 


•The  statate  of  March  6th,  I&97,  (Statates,  p.  62)  enables 
one  or  luorc  tenants  lu  common  or  Joint  tenants  to  sue 
jointly  or  separately. 


held  in  joint  tenancy,  or  by  tenancy  in 
common.  Wolf  v.  Fletschacker,  5  Cal. 
245;  Reynolds  v.  Pixl^y  6  Cal.  167; 
GiUin  V.  Jordan,  6  Cal.  417  ;  KeUersherger 
V.  Kopp,  6  Cal.  565. 

7.  Lands  held  by  a  husband,  with  his 
wife  and  child  as  tenants  in  common,  are 
not  subject  to  homestead  rights  under  the 
laws  of  this  State.  GiUin  v.  Jordan,  6 
Cal.  418. 

8.  If  parties  were  tenants  in  common, 
and  the  defendant  sold  the  chattels  held  in 
common  and  appropriated  the  proceeds  to 
his  own  use,  the  remedy  of  the  plaintiff  is 
in  trover,  or  by  an  action  for  money  had 
and  received,  and  an  action  for  goods, 
wares  and  merchandise  sold  and  delivered 
will  not  entitle  him  to  a  judgment.  Wil- 
liams V.  Chadhoume,  6  Cal.  561. 

9.  Tenanta  in  common  of  land  are  not 
bound  by  the  acts  of  a  cotenant  in  accept- 
ing a  balance  of  the  purchase  money  and 
promising  a  deed,  aAer  the  right  thereto 
had  become  forfeited.  Pearis  v.  Covillaudy 
6  Cal.  621. 

10.  One  of  several  tenants  in  common 
has  a  right  to  sue  alone  for  his  moiety. 
CoviUaud  v.  Tanner,  7  Cal.  40. 

11.  Joint  tenants  must  join  in  an  action 
for  possession  of  land  jointly  held.  The 
failure  to  do  so  is  fatal  to  a  recovery. 
Dewey  v.  Landner,  7  Cal.  348. 

12.  Tenants  in  common,  or  partners, 
have  a  right  to  acquire  their  cotenants'  or 
copartners'  interest  by  purchase  under  an 
execution  sale,  there  being  nothing  in 
their  relations  to  forbid  it.  Gunter  v.  Laf 
fan,  7  Cal.  593. 

13.  One  joint  tenant  or  tenant  in  com- 
mon of  a  chattel  cannot  dispose  of  any- 
thing more  than  his  own  interest  therein. 
People  V.  Marshall,  8  Cal.  51. 

14.  Actions  for  the  diversion  of  the 
waters  of  ditches  are  in  the  nature  of 
actions  for  the  abatement  of  nuisances,  and 
may  be  maintained  by  tenants  in  common 
in  a  joint  action.  Parke  v.  Kilham,  8  Cal. 
79. 

15.  The  possession  of  one  tenant  in 
common  is  possession  for  all,  but  this  pos- 
session in  one  for  all  ceases  the  moment  it 
becomes  adverse  to  the  others.  Partridge 
V.  McKinney,  10  Cal.  184. 

16.  Tenants  in  common  must  sue  sep- 
arately for  the  recovery  of  real  estate,  and 
we  know  of  no  rule  which  would  compel 
a  party  to  divest  himself  of  or  alter  his 
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estate,  for  the  purpose  of  asserting  his  title 
thereto.    Welch  v.  Sullivan,  8  Cal.  187. 

17.  Possession  of  one  partner  or  tenant 
in  common  of  a  mining  claim  is  the  pos- 
session of  all.  Waring  v.  Orow,  11  Cal. 
371. 

18.  Where  the  tenant  in  common  or 
partner  goes  away  and  remains  absent  from 
the  premises,  leaving  his  associates  in 
possession,  it  creates  no  presumption  of 
abandonment,  nor  does  his  refusal  to  pay 
or  delay  in  paying  the  expenses  of  the 
business  or  the  assessments,  create  of  itself 
a  forfeiture.     Ih, 

19.  The  mere  passive  acquiescence  of 
the  other  partners  or  tenants  in  common  of 
a  sale  of  the  interest  of  the  plaintiff  by  a 
party  having  no  title,  cannot  confer  any 
upon  the  vendee.     Ih. 

20.  The  fact  that  two  or  more  persons 
join  in  the  execution  of  a  mortgage  of 
lands  does  not  raise  a  presumption  that 
the  estate  mortgaged  is  joint  property. 
Bowen  v.  May,  12  Cal.  357. 

21.  In  order  to  constitute  a  joint  estate 
of  lands  in  two  or  more  person^,  such  estate 
must  be  expressly  declared  as  such  in  the 
conveyance,  otherwise  the  estate  conveyed 
will  be  held  by  the  grantees  as  tenants  in 
common.     Ih, 

22.  In  an  action  by  a  tenant  in  common 
against  his  cotenant,  who  is  in  the  sole 
possession  of  the  premises,  to  recover  a 
6hai*e  of  the  profits  of  the  estate,  a  com- 
plaint which  avers  a  tenancy  in  common 
between  the  parties,  the  sole  and  exclusive 
possession  of  the  premises  by  the  defend- 
ant, the  receipt  by  him  of  the  rents,  issues 
and  profits  thereof;  a  demand  by  the 
plaintiff  of  an  account  of  the  same,  and 
the  payment  of  his  share ;  the  defendant's 
refusal,  and  that  the  rents,  issues  and  profits 
amount  to  $84,000,  is  insufficient  to  sup- 
port the  action.  Pico  v.  Columbet,  12  Cal. 
419. 

23.  In  such  complaint  there  are  no 
special  circumstances  alleged  which  with- 
draw the  case  from  the  ordinary  remedies 
at  law,  and  require  the  interposition  of 
equity.  The  action  is  a  common  law  action 
of  account ;  and  viewed  in  this  light  the 
complaint  is  fatally  defective  in  not  aver- 
ring that  the  defendant  occupied  the 
premises  upon  any  agreement  with  the 
plaintiff  as  receiver  or  bailiff  of  his  share 
of  the  rents  and  profits.  It  is  essential  to 
a  recovery  that  this  circumstance  exist,  and 


equally  essential  to  the  complaint  that  it 
be  alleged.     lb. 

24.  At  common  law,  onO'tenant  in  com- 
mon has  no  remedy  against  the  other  who 
exclusively  occupies  the  premises  and  re- 
ceives the  entire  profits,  unless  he  is  ousted 
of  possession,  when  ejectment  maj  be 
brought,  or  unless  the  other  is  acting  as 
bailiff  of  his  interest  by  agreement,  when 
the  action  of  account  will  lie.     Jb, 

25.  The  occupation  by  him,  so  long  as 
he  does  not  exclude  his  cotenant,  is  bnt 
the  exercise  of  a  legal  right.  His  caltrm- 
tion  and  improvements  are  made  at  his 
own  risk ;  if  they  result  in  loss  he  cannot 
call  upon  his  cotenant  for  contribution,  and 
if  they  produce  a  profit  his  cotenant  is  nd 
entitled  to  a  share  in  them.  The  cotenant 
can  at  any  moment  enter  into  equal  enjoj- 
ment  of  his  possessions ;  his  neglect  to  do 
so  may  be  regarded  as  an  assent  to  the 
sole  occupation  of  the  other.     lb.  420. 

26.  There  is  no  equity  in  the  claim  as- 
serted by  the  tenant,  to  share  in  profits  re- 
sulting from  the  labor  and  money  of  his 
cotenant,  when  he  has  expended  neither, 
and  has  never  claimed  possession,  and 
never  been  liable  for  contribution  in  caae 
of  loss.  There  would  be  no  equity  in 
giving  to  a  tenant  who  would  neither  work 
himself  or  subject  himself  to  any  expend- 
itures or  risks,  a  share  in  the  fruits  oif  an- 
other's labor,  investments  and  risks.  lb. 
422. 

27.  One  tenant  in  common  may  sue  a 
party  in  possession  by  adverse  claim,  and 
recover  the  premises,  if  plaintiff  represents 
the  better  title.  Collier  v.  Corbett,  15  CaL 
186. 

28.  One  joint  tenant  or  tenant  in  com- 
mon of  land  may  convey  his  interest  in  a 
particular  portion  of  the  land  described  by 
specific  metes  and  bounds,  but  the  grantee 
takes  subject  to  the  cotenant's  right  of  par- 
tition of  the  whole  tract.  The  gi-antee's  title 
is  good  against  his  grantor  and  all  persons 
except  the  cotenant  Stark  y.  Bcurett,  15 
Cal.  368. 

29.  The  right  of  partition  existing  in 
the  cotenant  may  be  exercised  at  anytime^ 
and  may  result  in  the  loss  to  the  grantee 
of  the  particular  parcel  conveyed  to  him. 
lb. 

30.  One  tenant  in  common  out  of  pos- 
session may,  in  equity,  as  a  collateral  inci- 
dent to  a  claim  for  partition,  compel  his 
cotenant  in  possession  to  give  account  for 
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rents  and  profits  received  by  him  from 
tenants  of  the  premises.  Goodenow  v. 
JEh^er,  16  Cal.  471. 

31.  From  rents  so  received,  the  tenant 
in  possession  may  deduct  the  amounts  paid 
for  taxes  and  for  necessary  and  proper  re- 
pairs and  additions  for  the  preservation 
and  security  of  the  building  held  in  com- 
mon during  the  period  for  which  the  rents 
were  collected.  And  where  the  building 
contained  theater  rooms,  which  were  let 
from  time  to  time  with  the  furniture  there- 
of— ^as  carpets,  lamps  and  scenery — which 
furniture  was  the  individual  property  of 
the  tenant  in  possession,  he  is  entitled,  in 
the  accounting,  to  a  reasonable  allowance, 
to  be  deducted  from  the  rents,  for  the  use 
of  such  furniture,  when  such  use  was  re- 
quired in  order  to  let  the  premises  them- 
selves. But  he  is  not  entitled  to  allow- 
ances for  ^e  use  of  any  individual  property 
in  connection  with  the  premises  not  thus 
required,  nor  any  allowances  for  his  per- 
sonal services  in  taking  charge  of  the 
building,  renting  the  same,  and  collecting 
the  rents.     Ih.  472. 


TENDER. 

1.  Where  A  had  contracted  verbally 
to  convey  to  B  a  certain  lot  of  land  for 
$5,000,  of  which  sum  $1,000  was  to  be 
paid  down,  and  the  balance  in  two  months, 
with  interest  at  the  rate  of  two  per  cent. 
a  month,  and  the  time  for  the  payment  of 
the  $4,000  had  elapsed  long  before  the 
commencement  of  the  suit:  held,  the 
plaintiff  not  haviag  paid  or  tendered 
$4,000  with  interest,  that  a  specific  per- 
formance ought  not  to  be  decreed.  Hoen 
V.  Simmons  J  1  Cal.  121. 

2.  A  agreed  to  convey  to  B  a  certain  vessel, 
called  the  Mariposa,  and  B  gave  his  prom- 
issory note  for  the  consideration  money, 
payable  at  a  future  day:  held,  that  A 
being  still  the  holder  of  the  note,  could 
not  bring  an  action  thereon,  without  show- 
ing that  he  had  conveyed  the  vessel  to  B, 
or  had  tendered  a  conveyance  ;  and  held, 
further,  that  the  tender  of  a  bill  of  sale 
executed  by  A  as  attorney  for  C,  the  real 
owner,  was  neither  performance  nor  an 


offer  to  perform.     Osborne  v.  ElUottj  1 
Cal.  338. 

3.  Where  by  an  agreement  for  the  sale 
or  purchase  of  land,  the  price  is  payable 
in  installments,  for  which  the  purchaser 
executes  his  notes,  payable  at  certain 
times,  and  the  vendor  agrees  to  convey  on 
payment  of  the  last  installment^  the  suit  is 
brought  on  the  notes  afler  all  the  install- 
ments have  become  due ;  the  tender  of  a 
conveyance  by  the  vendor  is  a  condition 
precedent  to  the  right  to  sue,  and  the  pur- 
chaser may  insist  on  the  want  of  such 
tender  against  an  indorser  after  maturity. 
Folsam  v.  Bartlett,  2  Cal.  164. 

4.  A  payment  to  the  sheriff  for  the  re- 
demption of  land  sold  cannot  be  tendered 
in  certified  checks.  People  v.  Ila^s,  4 
Cal.  152. 

5.  In  an  action  for  specific  performance 
against  a  vendor  who  refused  to  make  a 
title,  it  is  not  necessary  that  a  deed  should 
be  tendered  him  for  execution.  Goodcde 
V.  West,  5  Cal.  341. 

6.  Where  a  party  contracts  for  a  quan- 
tity of  wheat,  to  be  delivered  on  demand 
and  paid  for  on  delivery,  in  an  action  for 
nondelivery  it  is  unnecessary  for  plaintiff 
to  aver  and  prove  a  tender  of  the  purchase 
money  at  the  time  of  demand  or  before 
suit.     Oroshf  v.  Watkins,  12  Cal.  88. 

7.  A  tender  of  the  money  due  on  a  bond 
and  mortgage  after  the  law  day  of  the 
mortgage,  and  a  reftisal  to  accept  the 
money,  do  not  discharge  the  lien  of  the 
mortgage.     Perre  v.  Castro,  14  Cal.  528. 

8.  In  a  suit  by  a  vendor  for  specific  per- 
formance of  a  contract  of  sale,  the  aver- 
ment of  tender  of  payment  was  in  general 
terms,  as  that  the  tender  had  been  repeat- 
edly made,  and  that  the  plaintiff  has  been 
at  all  times  and  still  is  willing  and  ready 
to  pay :  held,  that  the  tender  should  have 
been  stated  with  greater  particularity  as  to 
time,  but  that  the  objections  in  this  respect 
cannot  be  taken  for  the  first  time  in  the 
supreme  court  J^^ff'  v.  Fisher,  15  Cal. 
381. 

9.  Where  plaintiff  has  two  mortgages 
on  the  same  property —  the  property  being 
indivisible —  and  one  of  the  mortgages  is 
not  due,  he  may,  nevertheless,  file  his 
bill  and  have  a  decree  for  the  foreclosure 
of  both.  And  if  the  second  mortgage  be- 
comes due  before  the  decree,  then  defend- 
ant cannot  defeat  the  action  as  to  this 
mortgage  by  tendering  the  money  due  on 
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the  first  mortgage  after  the  maturity  of  the 
second.  The  jurisdiction  of  the  court 
over  the  subject  matter  having  attached, 
the  court  should  close  the  controversy  by 
settling  all  things  involved  in  the  litigation. 
Hawkins  v.  HiU^  15  Cal.  500. 


M%^«rf»^^^»^r<»»^>»>^i^/>»^^N/'^>/W^>^^V^ 


TESTIMONY. 


See  Evidence. 


THREATS. 

1.  Where  the  court  below  excluded 
from  the  jury  evidence  of  threats  on  the 
part  of  the  deceased  against  the  life  of  de- 
fendant, and  the  record  does  not  show  the 
character  of  such  threats,  the  supreme 
court  will  presume  that  such  proof  was 
properly  excluded.  Such  threats  may 
have  been  made,  and  might  have  been 
conditional  and  justifiable.  People  v. 
Glenn,  10  Cal.  37. 

2.  The  mere  fact  that  one  man  threat- 
ens to  kill  another,  does  not  justify  the 
latter  in  killing  the  former.  The  threats 
must  be  shown  to  have  been  communicat- 
ed to  the  accused  before  they  are  admis- 
sible as  evidence  for  him  for  any  purpose, 
and  tlien  the  effect  and  bearing  of  the  tes- 
timony should  be  explained  by  the  judge 
to  the  jury  before  tlie  case  is  finally  sub- 
mitted to  them.  People  v.  Arnold,  15  Cal. 
480. 

3.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
real  estate —  a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession;  that  de- 
fendants have  conspired  together,  and  are 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises ;  that  plaintiffs  are  in  possession 
of  teams,  carriages,  etc,  for  transporting 


goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  busines, 
and  their  property  be  destroyed:  held, 
that  these  allegations  are  insufficient  to 
authorize  an  injunction — there  being  no 
averment  of  insolvency  of  defendants,  and 
complaint  not  showing  that  there  is  no 
adequate  remedy  at  law.  TomUnson  t. 
EMo,  16  Cal.  206. 

4.  In  such  case,  forcible  entry  and  de- 
tainer would  be  a  speedy  mode  of  regain- 
ing the  possession,  if  taken  by  defendants^ 
and  for  other  damages  the  usual  proceed- 
ings at  law  would  suffice.  That  the  prem- 
ises are  used  in  connection  with  the 
transportation  business,  which  would  be 
interrupted  by  the  threatened  trespass,  is 
not  alone  a  ground  for  equitable  interfer- 
ence,   lb. 


TIME. 

1.  If  the  appellants  have  been  guilty  of 
no  laches  in  perfecting  their  appeal,  the 
court  may  enlarge  the  time  for  them  to 
file  their  bond,  to  entitle  them  to  a  stay  of 
proceedings  under  the  statute.  BrcuReyr. 
Ball,  1  Cal.  199. 

2.  If  no  time  be  specified  when  a  stat- 
ute shall  be  in  force,  it  ought  to  go  into 
effect  from  and  afler  its  passage —  that  is, 
when  its  existence  is  perfected.  People  v. 
Clark,  1  Cal.  407. 

3.  To  hold  that  a  law  operates  all  that 
part  of  the  day  of  its  passage  prior  tbere- 
to,  is  as  absurd  and  as  much  of  a  fictional 
the  old  doctrine  that  by  relation  it  should 
commence  running  on  the  first  day  of  par- 
liament; therefore  the  hour  of  the  ap- 
proval of  a  statute  is  a  fact  to  be  ascer* 
tained  and  proved  in  all  cases  where  the 
rights  of  parties  are  in  any  manner  to  be 
affected  by  the  time  of  the  approvaL    Ik 

4.  Where  the  rights  of  parties  are  con- 
cerned, a  day  will  not  be  considered  a 
unit,  but  inquiry  may  be  made  as  to  the 
very  point  of  time  when  an  act  is  done. 
People  v.  Oark,  1  Cal.  407 ;  CVai>  v. 
Godfr&y,  1  CaL  416 ;  People  v.  BeMf,  14 
Cal.  371. 
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5.  A  party  must  move  for  a  new  trial 
within  the  statute  time,  unless  the  same 
has  been  enlarged.  Denniam  v.  Smith, 
1  Cal.  438. 

6.  In  the  absence  of  any  custom  to  the 
oontraiy,  Tuesdays  are  computed  in  the 
calculation  of  lay  days  at  the  port  of  dis- 
charge, but  where  the  contract  specifies 
working  lay  days,  Sundays  and  holidays 
are  excluded  in  the  computation.  JBrooks 
V.  Mintum,  1  Cal.  483. 

7.  Loss  of  time  caused  by  the  failure  of 
a  party  to  perform  his  contract  is  not  re- 
mote, but  strictly  proximate,  and  imme- 
diate damages  ought  to  be  allowed.  Ken- 
yan v.  Goodall,  3  CaL  259. 

8.  To  create  a  forfeiture  for  nonpay- 
ment of  rent,  the  rent  must  be  demanded 
on  the  day  it  becomes  due,  and  at  a  late 
hour  of  the  day,  and  where  the  record  shows 
no  demand  of  the  rent  there  can  be  no  for- 
feiture.    Chipman  v.  Emeric,  3  Cal.  283. 

9.  If  a  note  is  payable  in  bank,  notice 
of  nonpayment  may  be  given  to  the  in- 
dorser  on  the  evening  of  the  day  on  which 
the  note  is  payable,  after  the  close  of  bank- 
ing hours,  and  if  not  payable  in  bank, 
notice  may  be  given  on  the  evening  of  the 
day  it  is  payable,  at  the  close  of  the  usual 
hours  of  commercial  business.  In  places 
where  no  regular  hours  of  business  exist, 
the  notices  may  be  given  after  sunset  of 
the  day  of  its  dishonor.  Toothaker  v. 
Cornwall^  4  Cal.  30.  See  McFarland  v. 
Pico,  8  CaL  631. 

10.  After  sentencing  a  prisoner,  but 
before  signing  final  judgment,  the  court  had 
the  prisoner  brought  before  it  and  amend- 
ed the  sentence  by  shortening  the  time,  it 
was  held  not  to  be  error.  People  v. 
Thompson,  4  Cal.  241. 

11.  The  time  provided  in  which  a  jury 
shall  be  returned  by  the  sheriff  is  directo- 
ry, and  not  mandatory.  Mowry  v.  SiaT- 
hack,  4  Cal.  275. 

12.  It  is  always  within  the  power  of  a 
conrt,  when  exercising  proper  discretion, 
to  extend  the  time  fixed  by  law  whenever 
the  ends  of  justice  would  seem  to  demand 
euch  an  extension.  Wood  v.  Forbes,  5 
Cal.  62. 

13.  An  indictment  is  sufficiently  certain 
as  to  time,  if  it  appear  from  it  that  the  of- 
fense was  committed  at  some  time  prior  to 
the  finding  of  the  indictment.  People  v. 
Ltitlefield,  5  Cal.  356. 

14.  In  an  action  for  unlawfully  holding 


over  after  the  expiration  of  the  tenant's 
term,  three  days*  notice  is  all  that  is  re- 
quired.    GarhreU  v.  Fitch,  6  Cal.  189. 

15*  Where  the  commission  of  an  offense 
is  charged  to  have  been  on  a  particular 
day,  which  was  anterior  to  the  finding  of 
an  indictment,  there  is  no  necessity  for  the 
averment  that  the  offense  was  committed 
before  the  finding  of  the  indictment.  Peo- 
ple  V,  Lafuente,  6  Cal.  203. 

16.  Under  our  statute,  an  indictmei^ 
for  murder  need  not  state  the  time  when 
the  crime  was  committed,  except  that  it 
was  before  the  finding  of  the  indictment, 
and  within  one  year  and  a  day  before 
death  ensued  from  the  wound  or  assault. 
People  V.  Kelly,  6  Cal.  212. 

17.  The  time  in  which  a  sheriflf  makes 
return  to  an  execution,  does  not  afiect  the 
validity  of  the  execution,  or  of  a  sale  un- 
der it.     Low  V.  Adams,  6  Cal.  281. 

18.  In  the  civil  law,  a  mere  nonper- 
formance within  a  stipulated  time  does 
not,  ipso  facto,  annul  a  contract,  unless,  in- 
deed, time  is  the  very  essence  of  the  con- 
tract.    HoUiday  v.  West,  6  Cal.  527. 

19.  Notice  of  time  and  place  having 
been  given,  it  is  a  matter  of  small  impor- 
tance who  takes  a  deposition,  particularly 
in  view  of  the  inconvenience  and  delay 
which  would  result  from  a  different  rule. 
Williams  v.  Chadhoume,  6  Cal.  561. 

20.  Though  time  is  not  of  the  essence 
of  a  contract  for  the  sale  of  real  estate, 
unless  made  so  by  the  agreement  of  the 
parties,  yet  in  every  case  it  will  devolve 
upon  the  party  seeking  relief,  in  a  court  of 
equity,  to  account  for  his  delay.  Brown 
V.  Covillnud,  6  Cal.  571 ;  Green  v.  Covil- 
laud,  10  Cal.  330. 

21.  The  date  of  publication  of  notice  to 
creditors,  under  our  insolvent  act,  is  the 
first  day  on  which  such  notice  is  published. 
aark  V.  Ray,  6  Cal.  604. 

22.  The  establishment  and  enforcement 
of  rules  limiting  the  argument  of  counsel 
to  a  certain  time  are  matters  resting  on 
the  sound  discretion  of  the  court;  and, 
unless  it  appear  that  injustice  has  thereby 
been  done,  form  no  ground  of  appeal. 
People  V.  Toch  Chew,  6  Cal.  636 ;  People 
V.  Keenan,  13  Cal.  584. 

23.  The  consolidation  act  of  San  F]*an- 
cisco  gives  the  officers  n^med  in  the  four- 
teenth section  two  days  after  the  meeting 
of  the  board  of  supervisors  in  which  to 
file  new  bonds.     The  meeting  taking  place 
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on  the  ninth  of  July,  the  officers  had  the 
whole  of  the  tenth  and  eleventh  of  July 
to  execute  and  present  their  bonds.  Doane 
V.  Scannell,  7  Cal.  395  ;  People  v.  /Scan- 
ned, 7  Cal.  436. 

24.  The  limitation  as  to  time  applied 
only  to  the  action  of  the  incumbent.  The 
board  had  a  reasonable  time  allowed  them 
in  which  to  reject  or  approve  the  bonds 
presented.     lb, 

^  25.  In  the  case  of  an  absent  person, 
from  whom  no  tidings  are  received,  the 
presumption  of  life  ceases  at  the  end 
of  seven  years  :  to  shorten  this  time  there 
must  be  evidence  of  some  specific  peril  to 
the  life  of  the  individual.  Ashbury  v. 
Sanders,  8  Cal.  64. 

26.  The  fact  that  a  fugitive  from  justice 
had  not  been  heard  of  for  sixteen  months, 
and  that  he  was  a  passenger  on  a  particu- 
lar vessel,  bound  for  a  specific  port,  and 
that  neither  the  vessel  nor  crew  had  ever 
been  heard  from,  is  not  sufficient  to  raise 
a  legal  presumption  of  his  death.     Ih. 

27.  The  constitution  provides  that  if 
any  bill  presented  to  the  governor  (having 
passed  both  houses  of  the  legislature) 
shall  not  be  returned  within  ten  days  af- 
ter it  shall  have  been  presented  to  him, 
Sundays  excepted,  the  same  shall  become 
a  law  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature,  by  adjournment, 
prevent  such  return.  Price  v.  Whitman^ 
8  Cal.  415,  overruling  Peopfc  V.  Whitman^ 
6  Cal.  660. 

28.  The  ten  days  given  by  the  consti- 
tution must  be  computed  by  excluding  the 
day  on  which  the  bill  is  presented  to  the 
governor.     Price  v.  Whitman^  8  Cal.  415. 

29.  Where  it  is  necessary  to  give  effect 
to  contracts,  and  carry  out  the  intention  of 
parties,  the  first  day  is  by  the  courts  in- 
cluded or  excluded,  as  the  case  requires, 
there  appearing  to  be  no  uniform  rule  on 
the  subject ;  but  when  a  time  for  deliber- 
ation is  allowed,  the  exclusive  rule  should 
be  adopted.     lb,  417. 

30.  The  presentment  and  demand  of 
commercial  paper,  having  days  of  grace, 
must  be  made  within  reasonable  hours  on 
the  last  day  of  grace,  and  what  are  reas- 
onable hours  will  depend  on  the  question 
whether  or  not  the  bill  or  note  is  payable 
at  a  bank  or  place  jvhere,  by  the  established 
usages  of  trade,  business  transactions  are 
limited  to  certain  stated  hours.  McFar- 
land  V.  Pico^  8  Cal.  631. 


31.  The  tine  upon  which  a  ditch  is  act- 
ually intended  to  be  dug,  should  be  ran 
within  a  reasonable  time  after  the  line  of 
preliminary  sui*vey  has  been  run,  in  order 
to  make  the  right  of  the  ditch  owners  date 
back  to  the  survey.  What  is  a  reasona- 
ble time  must  depend  upon  the  circom- 
stances  of  the  case.  Park  v.  Kilhamj  8 
Cal.  79. 

32.  In  California,  where  such  rapid  and 
sudden  fluctuations  in  the  affsurs  and  for- 
tunes of  men  occurred,  as  in  ail  history 
is  unexampled,  and  where  the  work  of 
yeai*s  was  accomplished  in  months,  it  b 
impossible  to  hold  that  time,  as  an  ele- 
ment of  past  contracts,  should  be  meas- 
ured by  the  standards  which  obtain  iu  old 
and  settled  States,  where  every  thing  is 
comparatively  stable  and  permanent, 
where  capital  is  abundant,  titles  ascer- 
tained and  interest  is  low.  Green  v.  Ca^ 
illaxid,  10  Cal.  331. 

33.  Where  a  party  gave  notice  of  the 
justification  of  the  sureties  on  an  under- 
taking before  the  clerk  of  the  court  below, 
on  the  second  of  November,  between  the 
hours  of  ten  a.  m.,  and  five  p.  m.,  of  that 
day :  held,  that  the  clerk  acted  properly  in 
refusing  to  take  their  justification,  the  op- 
posite party  being  absent  until  the  last 
hour  stated  in  the  notice.  Lower  v.  Krwx^ 
10  Cal.  480. 

34.  When  an  indictment  for  murder  is 
used  as  a  substitute  for,  and  in  place  of  an 
indictment  for  manslaughter,  it  must»  where 
time  is  material,  contain  the  averment  as 
to  time  which  would  be  essential  in  an 
indictment  for  manslaughter.  Peojdt  y» 
Miller,  12  Cal.  294. 

35.  If  defendant  is  out  of  the  State  a 
portion  of  the  time,  it  must  be  so  averred 
in  the  indictment.  Prima  facie,  the  lapse 
of  time  is  a  good  defense,  and  where  the 
statutory  exception  is  relied  on,  it  must  be 
set  up.     lb, 

36.  In  a  criminal  case,  if  the  court  be- 
low impose  upon  counsel,  without  their 
consent,  a  limitation  of  time  for  argumeot 
before  the  jury,  it  is  done  at  the  risk  of  a 
new  trial,  if  it  be  shown  by  the  uncontT»- 
dicted  affidavits  of  the  counsel  that  the 
prisoner  was  deprived  by  the  limitation  of 
the  opportunity  of  a  full  defense,  for  this 
is  his  constitutional  right,  without  which 
he  cannot  be  lawfully  convicted.  People 
V.  Keenan,  13  Cal.  584. 

37.  Paying  part  of  a  note  when  all  is 
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due.  is  no  consideration  for  an  agreement 
to  extend  the  time  of  payment.  Leinxng 
V.  Gouldy  13  Cal.  599. 

38.  The  provision  of  the  revenue  law 
that  the  assessment  must  be  made  on  or 
before  the  first  Monday  of  May  is  direct- 
ory. And  generally,  when  a  time  is  fixed 
by  statute,  witliin  which  a  public  officer  is 
to  perform  an  official  act  regarding  the 
rights  and  duties  of  others,  it  will  be  con- 
sidered directory  unless  the  nature  of  the 
act  to  be  performed,  or  the  language  of  the 
legislature,  shows  that  designation  of  the 
time  was  intended  as  a  limitation  of  the 
power  of  the  officer.  Hart  v.  Plum^  14 
Cal.  155. 

39.  The  term  of  court  is  sufficiently 
stated  in  an  indictment  when  the  day  on 
which  the  indictment  was  found  is  given. 
People  V.  Beatty,  14  Cal.  371. 

40.  When  time  is  important,  courts  will 
inquire  into  a  day,  or  fractional  part  of  a 
day.     lb, 

41.  Time,  though  oflen  a  material  in- 
gredient in  the  evidence,  is  not  an  indis- 
pensable ingredient  in  the  act  of  dedica- 
tion of  a  street  or  highway.  Harding  v. 
Jasper,  14  Cal.  647. 

42.  The  rule  is,  that  when  time  is  pre- 
scribed to  a  public  body  in  the  exercise  of 
a  function  in  which  the  public  is  concerned, 
the  period  designated  is  not  of  the  essence 
of  the  authority,  but  is  a  mere  directory 
provision.  People  v.  Murray ^  15  Cal. 
223. 

43.  Provisions  in  a  statute  in  regard  to 
the  time  within  which  an  act  is  required  to 
be  done,  are  generally  to  be  construed  to  be 
directory ;  but  such  a  construction  is  im- 
proper where  a  consequence  is  attached 
to  a  failure  to  comply  with  the  statute. 
Shaw  v.  Bandall,  15  Cal.  387. 

44.  Where  a  special  term  of  the  county 
court  was  held  on  the  first  day  of  May, 
upon  notice  to  that  efiect  given  on  the 
twenty-fourth  of  April  preceding,  the  pro- 
ceedings of  the  court  were  irregular,  if 
not  void,  the  statute  requiring  a  notice  of 
not  less  than  ten,  nor  more  than  twenty 
days.     People  v.  Riley ^  16  Cal.  187. 
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I.  In  general. 

1.  A  possessory  action  cannot  be  main- 
tained under  the  Mexican  law  by  a  person 
who  has  acquired  title  subsequent  to  the 
intrusion  complained  of.  Suntd  v.  Hepburn, 
1  Cal.  260. 

2.  The  plaintiff  not  having  the  real  and 
actual  possession  of  the  premises,  can  ad- 
duce no  proof  of  possession  ot!ier  than 
through  the  medium  of  his  title,  and  the 
defendant  is  allowed  to  dispute  the  validi- 
ty of  his  title  and  retain  possession  if  he 
fails  to  show  a  title  under  which  he  could 
possess.     lb,  ^1*2, 

3.  A  party  cannot,  by  the  Mexican  law, 
acquire  possession  beyond  the  metes  and 
bounds  of  his  actual  occupancy,  unless  he 
claims  to  hold  under  what  is  termed  a  just 
title,  and  a  deed  void  upon  its  face  is  not  a 
just  title,     lb,  285. 

4.  A  grant  from  an  American  alcalde 
during  the  continuance  of  the  Mexican  war 
is  not  evidence  of  title  sufficient  to  main- 
tain an  ejectment  without  a  definite  and 
positive  possession.  Woodworth  v.  Fidion, 
1  Cal.  308 ;  Fisher  v.  Salmon,  1  Cal.  414 ; 
Reynolds  v.  West,  1  Cal.  325 ;  overruled 
in  Cohas  v.  Raisin,  3  Cal.  450 ;  Welch  v. 
Sullivan,  8  Cal.  199,  and  Hart  v.  Burnett, 
15  Cal.G16. 

5.  A  grant  of  a  fifty  vara  lot  at  the 
Mission  Dolores  by  a  Mexican  alcalde  in 
1842,  where  the  grantee  took  possession 
and  occupied  the  lot,  is  a  title  under  which 
a  party  may  maintain  ejectment.  Brown 
V.  a  Connor,  1  Cal.  418. 

6.  Where  the  title  is  inchoate  and  in- 
complete, one  cannot  sustain  an  ejectment, 
and  the  court  should  exclude  such  title  as 
evidence.     Leese  v.  Clark,  3  Cal.  27. 

7.  The  defendant  cannot  introduce  evi- 
dence to  show  that  the  title  is  in  a  third 
party,  or  that  the  fee  of  the  land  in  ques- 
tion is  in  the  United  States,  nor  to  im- 
peach the  validity  of  the  conveyance  to 
plaintiff  collaterally  as  against  tliird  per- 
sons.    Winans  v.  Christy,  4  Cal.  79. 

8.  The  statute  regulating  sherifiTs'  sales 
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of  real  estate  does  not  design  to  invest  a 
purchaser  with  the  title  until  six  months 
after  the  sale.  Duprey  v.  Moran,  4  Cal. 
196. 

9.  A  mere  trespasser  cannot  set  up  an 
outstanding  title  in  a  third  person.  Be- 
quette  v.  Caulfield,  4  Cal.  279 ;  Gregory 
V.  HayneSj  13  Cal.  595. 

10.  A  claim  of  title  by  virtue  of  a  sher- 
iff's deed  is  insufficient,  without  showing 
the  judgment  which  authorized  the  sale. 
Sullivan  v.  Dams,  4  Cal.  292. 

11.  An  ordinary  quitclaim  deed  is 
sufficient  to  enable  the  grantee  to  maintain 
ejectment  if  the  grantor  could  have  done 
80.     lb. 

12.  Where  a  plaintiff  sues  for  a  lot  in 
a  former  pueblo  of  San  Francisco,  and  de- 
raigns  his  title  from  the  city,  it  is  prima 
facie  evidence  of  title.  Seale  v.  Mitchell, 
6  Cal.  402. 

13.  A  sale  of  land  in  the  city  of  San 
Francisco  by  a  portion  of  the  board  of 
commissioners  of  the  funded  debt  does  not 
pass  a  legal  title  upon  which  ejectment  can 
be  maintained.  Leonard  v.  Darlingtony  6 
Cal.  124. 

14.  The  writ  of  restitution  obtained  in 
an  action  of  forcible  entry  and  detainer 
does  not  determine  either  the  right  of 
property  or  the  right  of  possession,  and 
constitutes  no  defense  to  an  action  of  eject- 
ment. Mitchell  V.  Hagood,  6  Cal.  148. 

15.  In  an  action  of  ejectment  under  a 
Mexican  grant:  held,  that  the  State  court 
is  bound  to  regard  the  decision  of  the 
United  States  supreme  court,  establishing 
the  rule  that  a  conditional  grant  fi'om 
Mexico  conveys  a  good  title  without  per- 
formance of  the  conditions  sufficient  to 
maintain  ejectment,  and  admissible  to  qual- 
ify the  plaintiff's  actual  possession.  Gunn 
V.  Bates,  6  Cal.  271. 

1 6.  The  objection  that  the  deeds  through 
which  the  plaintiff  in  ejectment  deraigns 
title  are  not  properly  acknowledged,  can- 
not be  maintained  by  one  who  has  had  no 
privity  with  the  plaintiff's  grantore.  Welch 
V.  Sullivan,  8  Cal.  187. 

17.  A  sale  of  the  municipal  land  in  the 
city  of  San  Francisco,  in  1852,  on  an  ex- 
ecution issued  under  a  judgment  against 
the  city  rendered  in  1851,  conveyed  a  legal 
title  to  the  land,  upon  which  ejectment  can 
be  maintained.  Welch  v.  SuUivan,  8  Cal. 
187  ;  Hart  v.  Burnett,  15  Cal.  616. 

18.  An  outstanding  title  in  a  third  per- 


son will  defeat  plaintiff's  recovery  in  eject- 
ment, although  defendant  does  not  conned 
himself  with  it.     IL  198. 

19.  If  a  mere  trespasser  upon  the  prior 
actual  possession  of  a  party  could  justify 
his  act  by  showing  the  true  title  in  a  third 
person,  no  party  to  the  suit,  then  a  prior 
possessor  might  never  gain  any  repose  by 
virtue  of  his  adverse  possession,  and  coold 
never  gain  a  title  under  the  statute  of  lim- 
itations. Bird  V.  LMros,  9  Cal.  5. 

20.  A  mere  trespasser  cannot  show  title 
in  a  third  party  as  a  general  rule,  but  it  is 
not  of  universal  application.  Bird  v. 
Lishros,  9  Cal.  5 ;  Piercy  v.  Sabin,  10 
Cal.  30. 

21.  When  the  plaintiff  in  ejectment 
does  not  rely  on  prior  possession,  but  on 
his  strict  title,  the  defendant  in  possessioa 
having  a  good  prima  facie  right  may  set 
up  and  show  the  true  title  to  be  in  another 
party.     Bird  v.  Lishros,  9  Cal.  6. 

22.  An  action  for  a  false  and  frandulent 
representation  as  to  tlie  naked  fact  of  title 
in  the  vendor  of  real  estate  cannot  be 
maintained  by  the  purchaser,  who  has 
taken  possession  of  the  premises  sold  under 
a  conveyance  with  express  coveQaiit& 
Peahody  v.  Phelps,  8  Cal.  229. 

23.  All  previous  representations  pend- 
ing the  negotiation  for  the  purchase  are 
merged  in  the  conveyance.  The  iostm- 
ment  contains  the  final  agreement  of  the 
parties,  and  by  it,  in  the  absence  of  fraud, 
their  rights  and  liabilities  are  to  be  de- 
termined.    Ih. 

24.  If  a  party  takes  a  conveyance  with- 
out covenants,  he  is  without  remedy  in  case 
of  a  failure  of  title ;  if  he  takes  a  convey- 
ance with  covenants,  his  remedy  upon 
failure  of  title  is  confined  to  them.  /6. 

25.  Where  the  following  instrument  was 
endorsed  on  a  deed,  viz :  Know  all  men 
by  these  presents,  that  I,  the  within  named 
Avert  M.  Van  Nostrand,  of  the  city  of 
San  Francisco,  State  of  California,  in 
consideration  of  $8,000  paid  to  me  by 
Rodman  M.  Price,  of  the  city  of  New 
York,  have  assigned  to  the  said  Rodman 
M.  Price  and  his  assigns  all  my  interest 
in  the  within  instrument,  and  every  clause, 
article  or  thing  therein  contained,  and  do 
hereby  constitute  the  said  Rodman  M. 
Price  my  attorney  in  my  name,  but  to  his 
use,  to  take  all  legal  measures  that  may 
be  proper  for  the  complete  recovery  and 
enjoyment  of  the  assigned  premises,  with 
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the  power  of  substitution.  Witness  my 
hand  and  seal,  this  thirtieth  daj  of  August, 
1850,  A.  M.  Van  Nostrand ;  and  such  in- 
strument was  executed  without  the  knowl- 
edge of  the  grantee  named  therein,  and 
without  any  consideration  therefor,  and 
was  not  under  seal :  held,  that  the  instru- 
ment did  not  pass  the  legal  title  to  the 
premises,  and  created  only  an  equity  in 
the  grantee.  Dupotut  v.  Wertkemany  10 
CaLd68. 

26.  The  purchaser  of  an  equitable  title 
takes  the  property,  subject  to  all  existent 
equities.  He  is  not  within  the  rule  which 
protects  a  bona  fide  purchaser  for  value, 
and  without  notice  of  the  real  or  apparent 
legal  title.     lb, 

27.  The  title  of  a  purchaser  of  real 
estate  at  sheriff's  sale  does  not  depend 
upon  the  return  of  the  officer  of  the  writ. 
The  purchaser  has  no  control  over  the  con- 
duct of  the  officer  in  this  respect.  Cloud 
r.  El  Dorado  County,  12  Cal.  133. 

28.  Under  our  system  probably  an  action 
can  be  maintained  upon  any  title,  legal  or 
equitable,  or  upon  an  instrument,  sealed 
or  unsealed,  which  entitles  plaintiff  to  the 
possession  of  the  property  in  dispute  as 
against  the  defendants.  Ortman  v.  Dixon, 
IS  Cal.  37. 

29.  A  grant  being  of  three  leagues 
within  a  much  larger  area,  and  no  survey 
having  been  made,  gives  no  title  to  any 
specific  tlu*ee  leagues  of  land,  which  would 
enable  him  to  defend  against  ejectment  on 
a  patent.    Waterman  v.  Smith,  13  Cal.  422. 

30.  A  defendant  in  ejectment,  entering 
under  a  deed  executed  by  order  of  a  court 
of  competent  jurisdiction,  enters  under 
color  of  title.  He  is  not  a  naked  trespas- 
ser, and  may  set  up  an  outstanding  title 
m  a  third  person.     lb. 

31.  S.  and  B.,  in  1854,  execute  a  mort- 
gage on  their  property  to  H.  Subsequent- 
ly, they  execute  another  mortgage  on  the 
same  property  to  plaintiff.  Later,  in  1855, 
S.  conveys  his  interests  to  V.,  the  deed 
declaring  the  interest  to  be  sold  subject  to 
the  two  mortgages.  Later,  V.  sells  to  de- 
fendant W.,  the  deed  containing  the  samie 
recital  as  the  last  In  February,  1856,  a 
decree  of  foreclosure  of  the  first  mortgage 
to  H.,  sale  of  the  property  thereunder,  de- 
fendant W.  the  purchaser,  and  in  duQ  time 
a  sheriff's  deed  to  him  and  possession.  In 
Jane,  1856,  foreclosure  of  the  second  mort- 
gage to  plaintiff,  sale  thereunder,  plaintiff 

64 


the  purchaser;  aift  in  March,  1857,  sher- 
iff's deed  to  him :  held,  that  plaintiff  can- 
not maintain  ejectment  against  defendant 
W.  on  his  sheriff's  deed  ;  that  defendant, 
claiming  title  through  foreclosure  of  the 
first  mortgage,  and  being  in  possession, 
cannot  be  dispossessed  by  B.  Brottm  v. 
Winter,  14  Cal.  83. 

32.  At  common  l^w,  a  bond  for  title  is 
in  effect  a  mortgage.  The  legal  title  re- 
mains in  the  vendor,  and  an  equity  vests 
in  the  vendee,  to  have  the  title  on  com- 
pliance with  the  conditions.  The  legal 
title,  as  also  the  equity,  goes  to  the  whole 
estate,  and  includes  fixtures.  The  vendor 
can  bring  ejectment  on  breach  of  condi^ 
tion,  or  foreclosure.  Merritt  v.  Judd,  14 
Cal.  72. 

33.  Where  defendants  deny  ownership 
in  plaintiff,  and  set  up  ownership  in  them- 
selves, it  is  not  error  to  instruct  the  jury 
that  the  only  question  for  them  to  determ- 
ine is  as  to  who  has  the  better  right  to 
the  premises.  Busenius  v.  Coffee,  14  Cal. 
93. 

34.  In  suits  for  the  possession  of  land 
by  ditch  companies  incorporated  under  the 
act  of  April  14th,  1853,  by  the  fourth  sec- 
tion of  which  they  ai'e  authorized  to  "pur- 
chase, hold,  sell,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  cor- 
poration shall  require,"  the  defendant  can- 
not question  the  necessity  of  such  land  for 
the  purposes  of  the  corporation.  This  is 
matter  between  the  government  and  the 
corporation.  Natoma  W,  4*  ^'  Oo.  v. 
Clarhin,  14  Cal.  552. 

35.  If,  on  an  executory  contract  for  the 
purchase  of  land,  made  by  plaintiff  with 
the  agent  during  the  life  of  the  principal, 
money  due  the  principal  was  paid,  after 
his  death,  to  the  agent^  who  settled  the 
amount  with  the  estate,  so  that  the  estate 
received  the  benefit  of  the  payment,  plaint- 
iff would  be  entitled,  in  equity,  to  call  for 
the  legal  title,  and  could  defend  in  eject- 
ment by  the  representatives  of  the  princi- 
pal.    iVavers  v.  Crane,  15  Cal.  20. 

36.  One  tenant  in  common  may  sue  a 
party  in  possession  by  adverse  claim,  and 
recover  the  premises,  if  plaintiff  repre- 
sents the  better  title.  Collier  v.  Corbet^ 
15  Cal.  186. 

37.  A  tract  of  land  was  held  by  several 
tenants  in  common,  and,  on  partition,  a 
certain  portion  was  set  apart  and  quit^ 
claimed  to  plaintiff,  representing  M.,  who 
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had  conveyed  to  plaiitiff  as  security  for 
eqdorsement8.  Another  portion  of  the 
land  was  8et  apart  and  quitclaimed  to  H. 
The  portion  thus  received  by  H.  was  sub- 
sequently conveyed  to  plaintiff,  and  em- 
bracies  the  land  in  controversy :  held,  that 
plaintiff  is  not  mortgagee  of  the  premises ; 
that  even  if  he  hojd  the  premises  conveyed 
by  H.  to  him  as  security  for  the  endorse- 
ments of  M.,  it  waAis  trustee  of  the  legal 
title ;  that  the  title  had  passed  from  H., 
and  had  never  been  in  M.,  except  of  an 
undivided  interest  before  the  partition,  and 
was  therefore  in  plaintiff,  who  could  main- 
tain ejectments  Seaward  v.  MaloUe,  15 
Cal.  307. 

38.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance  on  the  first  day 
of  each  month.  November  Ist,  1858, 
defendant^  being  in  possession,  denied 
plaintiff's  title,  and  refused  to  pay  rent 
December  23d,  1858,  plaintiff  sued  defend- 
ant in  a  justice's  court  for  rent  due  No- 
vember Ist  and  December  1st,  1858,  and 
had  judgment,  which  was  paid.  January 
8th,  1859,  plaintiff  served  on  defendant 
notice  to  quit,  on  the  ground  of  forfeiture 
for  nonpayment  of  rent.  Defendant  re- 
fused to  quit  or  surrender  the  premises. 
Plaintiff  brings  ejectment.  Defendant 
answers;  denying,  among  other  tilings, 
plaintiff's  title,  and  his  own  relation  of 
tenant :  held,  that  plaintiff  is  entitled  to 
recover,  and  that  the  denial  of  title  and  re- 
lation of  tenant  made  defendant  a  trespas- 
ser, not  entitled  to  notice  to  quit ;  that  no 
special  demand  for  payment  of  rent  was 
necessary  to  work  a  forfeiture ;  that  de- 
fendant could  not  deny  title,  and  yet  claim 
the  benefit  of  holding  in  subordination  to 
it.     Smith  V.  Ogg  Shaw,  16  CaJ.  89  ;  92. 

39.  R.  &  Co.,  defendants,  had  two  me- 
chanic's liens  upon  property;  one  filed 
October  30th,  1854,  the  other  filed  De- 
cember 8th,  1854,  against  defendant  V. 
In  1855,  R.  &  Co.  sign  an  entry  on  the 
record  of  liens,  stating  that  the  liens  did 
not  fall  due  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the 
act  of  1855  permitted  such  extension  of 
credit  with  safety.  Discovering*  that  such 
act  in  this  respect  did  not  apply  to  exist- 
ing li|»n",  R.  &  Com  November  16th,  1855, 
brouglit  suit  on  the  liens,  obtained  judg- 
ment, sold  the  property,  bought  it  in  and 


received  a  sheriff's  deed.  Plaintiff,  as 
mortgagee  of  the  property  subsequent  to 
the  Uena,  obtained  judgment,  sold  the 
property,  bought  it  in,  received  a  sheriff's 
deedy  and  now  files  his  bill  to  set  aside  R. 
&  Oo.'8  judgment  and  sale  on  the  grooiid 
of  fraud :  held,  the^only  groand  for  the  in- 
terposition of  equity  being  fraad,  and  this 
being  ignored  by  the  fincQngs,  the  bill  is 
dismissed ;  but  die  decree  will  be  confined 
to  the  disposition  of  the  fraud  alone,  leav- 
ing plaintiff  at  liberty  to  pursue  his  reme- 
dy in  ejectment,  if  he  have  anj,  without 
prejudice  froi^  this  decree.  Ckunble  v. 
VoU,  15  CaL  510. 

40.  The  city  of  San  Francisco  holds  the 
municipal  lands  of  the  pueblo,  not  legally 
disposed  of  as  hereinbefore  explained; 
and  her  title  is  wholly  unaffected  by  sher- 
iff's sale  under  execution  against  her,  so 
far  as  those  sales  touch  or  aflTect  the  afore- 
said pueblo  lands.  A  defendant  in  eject- 
ment, holding  such  lands  merely  hj  posses- 
sion, may  set  up  the  invalidity  of  such 
sales,  or  the  plaintiff's  title  derived  there- 
from, to  defeat  the  plaintiff's  action.  Marl 
v,  Burnett,  15  CaL  516. 

41.  The  general  rule  that,  in  ejectment, 
the  claimant  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's^  and  that  has 
action  wiU  be  defeated  if  defendant  shows 
title  out  of  him,  and  in  a  third  party,  has 
in  this  State  been  qualified  and  limited. 
Cor^feU  y.  Cain,  16  CaL  572. 


IL  Estoppel  as  to  TrritK. 

42.  If  the  plaintiff  proves  no  title,  die 
defendant,  being  in  possession,  cannot  be 
ousted ;  but  if  defendant  daims  under  the 
plaintiff,  and  in  subordination  to  his  title, 
he  is  estopped  from  questioning  iu  21^ 
V.  Simmons,  1  CaL  120. 

43.  A  person  who  enters  into  posses- 
sion of  land  under  another,  cannot  ques* 
tion  the  title  of  him  under  whom  he  lioU& 
Pierce  v.  ARnium,  1  CaL  472. 

44.  A  defendant  entering  into  poooca 
sion  under  a  bond  for  a  deed  from  die 
plaintiff,  cannot  be  considered  as  holdiii^ 
adversely  from  color  of  title.    KUbmm  t. 
Ritchie,  2  Cal.  148. 

45.  In  an  action  of  ejectment  bronght 
by  a  puicfaaaer  at  sheriff's  sale,  under  a 
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decree  of  foreclosure  and  sale  of  mort- 
gaged premises,'  to  recover  the  same 
against  the  mortgagor  in  possession,  the 
mortgagor  is  estopped  from  setting  up  title 
in  another  as  a  defense  to  the  action.  Hed- 
man  jr.  Bellamy^  4  Cal.  250. 

46.  In  an  action  of  ejectment,  where  the 
defendants  acquired  possession  from  the 
tenant  of  plaintiff,  with  a  full  knowledge 
of  the  tenancy,  they  are  not  in  a  position 
to  denj  plaintiflf's  title.  Anderson  v. 
Parker y  6  Cal.  199. 

47.  Where  the  plaintiff  and  defendant 
both  derive  title  to  land  from  the  same 
person,  the  plaintiff  is  estopped  by  his  pur- 
chase from  denying  the  title  of  their  com- 
mon grantor,  for  the  purpose  of  establish- 
ing title  in  himself  by  virtue  of  location  of 
the  land  under  school  land  warrants.  'El- 
lis v.  JeanSy  7  Cal.  416. 

48.  In  an  action  of  ejectment,  a  tenant 
cannot  deny  the  title  of  the  vendor  of  his 
landlord.  McKune  v.  Manigomery^  9 
CaL  576. 

49.  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed,  executed 
upon  a  purchase  made  on  a  sale  under  a 
decree  of  foreclosure,  was  also  a  party  to 
the  foreclosure  suit,  he  is  concluded  by  the 
decree  from  setting  up  a  title  which  was 
in  that  adjudicated  against  him.  .  Clark  v. 
Bayreauy  14  Cal.  637. 

50.  In  this  case,  which  was  ejectment 
for  a  lot  purchased  by  pliuntiffs  of  B.,  it 
was  held  that  defendant  had  so  recognized 
the  title  of  B.  as  to  be  estopped  from  now 
disputing  it.    Dovmer  v.  Fordy  1 6  Cal.  350. 

See  Ejectment,  Grant,  Land. 


TORT. 

1.  Where  the  master  ejects  the  servant 
from  his  premises,  the  latter  refusing  to 
leave  afler  being  discharged  and  notified, 
the  former  should  use  no  more  force  than 
is  actually  necessary  to  accomplish  the  ob- 
ject, in  which  case  only  nominal  damages 
can  be  recovered.  De  Briar  v.  Mtntum^ 
1  Cal.  450. 

2.  Vindictive  damages  may  be  given  in 
a  civil  action  for  a  personal  injury,  though 
the  act  be  also  punishable  by  a  criminal 


prosecution.     Wilson  v.  Middleton^  2  Cal. 
56. 

3.  If  the  mortgagee  acts  in  bad  faith  to- 
wards the  owner,  or  is  guilty ^f  gross  neg- 
ligence, such  as  will  greatly  injure  the 
owner,  he  is  liable  to  such  damages  as  a 
jury  may  assess.  Benham  v.  Boive,  2  Cal. 
408. 

4.  A  plaintiff  has  a  right  to  waive  a 
tort,  as  against  factors,  and  to  bring  his 
action  to  compel  them  to  account  and  for 
the  net  proceeds  arising  from  the  loss. 
Luhert  V.  CTiauviteau,  3  CaL  462. 

5.  A  claim  for  damages  for  a  personal 
tort  cannot  be  united  with  a  demand  prop- 
erly cognizable  in  a  court  of  equity  in  the 
same  action.     Mayo  v.  Maddsn^  4  Cal.  28. 

6.  Intoxication  of  the  plaintiff  is  no  de- 
fense to  an  action  for  damages  for  injuries 
caused  by  falling  through  an  uncovered 
hole  in  the  sidewalk  of  a  public  street. 
Robinson  v.  Piochey  5  Cal.  461* 

7.  A  master  is  bound  to  use  reasonable 
care  and  diligence  to  prevent  accident  or 
injury  to  his  servant  in  the  course  of  his 
employment,  and  if  he  fails  so  to  do,  he 
will  be  held  responsible  for  damages. 
Hallower  v.  Henley y  6  Cal.  210. 

8.  A  cause  of  action  arising  out  of  tort 
is  not  assignable.  Oliver  v.  Wcdsh,  6  Cal. 
456. 

9.  Where  the  sheriff  wrongfully  took 
possession  of  the  goods  and  thereby  de- 
prived the  plaintiff  of  them,  the  fact  that 
they  were  taken  by  the  coroner  under  a 
writ  against  the  sheriff  before  the  latter 
had  removed  them  does  not  excuse  his 
torL     Squires  v.  Payne^  6  Cal.  659. 

10.  Where  a  part  owner  sues  ex  de- 
licto, and  the  objection  of  defect  of  parties 
is  not  set  up  in  the  answer,  the  damages 
should  be  apportioned  at  the  trial.  Whit' 
ney  v.  Starky  8  Cal.  516. 

11.  Where  personal  property  is  tortious- 
ly  taken,  the  party  aggrieved  may  waive 
the  tort  and  sue  in  assumpsit  for  the  value 
of  the  property.  FraU  v.  Clarky  12  Cal.  90. 

See  Trespass. 


TOWING. 

1.  It  seems  that  the  towing  a  vessel  out 
to  sea  by  a  steamer  is  the  transportatioa 
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of  property  so  as  to  bring  the  case  within 
the  law  of  common  carriers.  White  v. 
Steam  Tug  Mary  Ann,  6  Cal.  471. 

2.  The  fhct  that  a  vessel  lost  while  be- 
ing towed  out  to  sea  is  msured,  does  not 
divest  the  owner  of  the  right  of  action  for 
damages  for  her  loss,  especially  in  the  case 
of  a  mere  partial  insurance  ;  for  in  such  a 
case  the  abandonment  by  the  owner  only 
transfers  his  interest  so  far  as  that  inter- 
est is  covered  by  the  policy.     lb, 

3.  A  recovery  by  the  owner  in  such  an 
action  will  bar  another  action  for  the  same 
cause,  and  therefore  the  defendant  cannot 
raise  the  objection  that  the  action  is  not 
brought  by  the  real  party  in  interest.     lb. 

4.  Whether  a  steam  tug  is  a  common 
carrier  or  not,  she  holds  herself  out  to  the 
world  for  engagement  in  a  business  for 
hire,  requiring  prudence,  skill  and  the  use 
of  adequate  means  to  perform  the  con- 
tracts which  she  undertakes,  and  this  con- 
stitutes a  stipulation  of  their  existence, 
which  by  clear  construction  enters  into  the 
contract  and  forms  part  of  it.     lb, 

5.  The  fact  that  the  owner  of  the  ship 
lost  while  being  towed  to  sea  was  the 
agent  for  the  owners  of  the  steam  tug, 
does  not  release  the  latter  from  any  of  the 
obligations  under  which  they  contract  with 
others.     lb. 


^rf»^»N^»»^^»^^^^^^^^rf^^^<«^^«^^ 


TREASURER. 

1.  The  act  requiring  the  treasurer  to 
retain  certain  moneys,  approved  January 
27th,  1852,  does  not  affect  money  in  the 
treasury  prior  to  its  approval.  McDougal 
V.  Roman,  2  Cal.  80. 

2.  Where  the  State  has  passed  an  act 
to  fund  the  indebtedness  of  a  county,  the 
nolder  of  warrants  on  the  county  treasurer 
is  not  compelled  to  accept  bonds  for  them, 
or,  in  other  words,  to  fund  them :  they  are 
simply  lefl  unprovided  for  in  any  other 
way.     ffunsacker  v.  Borden,  5  Cal.  289. 

8.  Under  the  statute  respecting  county 
treasurers,  passed  March  22d,  1850,  the 
party  who  registers  his  warrants  becomes 
a  preferred  creditor,  and  is  to  be  paid  as 
soon  aa  there  are  sufficient  funds  in  the 


treasury  and  the  prior  registered  warranto 
are  paid.  Taylor  v.  Brooks,  5  CaL  332; 
Mc  Call  V.  Harris,  6  Cal.  283 ;  Lafw^ 
V.  Magee,  6  Cal.  285 ;  McDonald  v.  JMW- 
duxy  11  Cal.  190. 

4.  The  act  creating  the  office  of  ooanty 
treasurer  provides  that  the  warrants  drawn 
on  the  treasury  shall  be  paid  in  the  order 
of  their  registry,  and  this  order  of  pay- 
ment cannot  be  changed  by  the  superri^ 
ors.     Laforge  v.  Magee,  6  Cal.  285. 

5.  The  revenue  law  of  1854aothonzed 
the  payment  of  a  portion  of  the  taxes  in 
controller's  warrants.  The  acts  of  1855 
and  1856  provide  for  the  funding  of  the 
State  debt,  and  the  collection  of  the  reve- 
nue in  cash,  ariQ  forbid  the  treasurer  to 
liquidate  any  of  the  debt  except  as  herein 
required :  held,  that  the  act  of  1854, 
allowing  payment  in  warrants,  was  therebj 
repealed.     Scofield  v.  White,  7  Cal.  400. 

6.  The  acceptance  by  a  collector  of 
taxes  of  a  warrant  is  not  a  liquidation  of 
the  debt,  but  the  receipt  of  it  by  the  State 
treasurer  from  the  collector  would  be  a 
liquidation,  for  which  the  treasurer  would 
be  responsible.     lb,  401. 

7.  In  the  absence  of  an  unexbansted 
specific  appropriation  to  meet  a  warrant  of 
the  controller  on  the  State  treasurer,  a 
warrant  on  the  treasurer  is  absolotelj 
void.     Butler  v.  Bates,  7  Cal.  137. 

8.  The  board  of  supervisors  of  a  coontj 
cannot  settle  with  the  county  treasurer  at 
a  special  meeting  of  such  board,  onka 
they  have  first  given  notice  of  such  meet- 
ing and  specified  in  the  notice  that  such 
business  will  be  transacted.  N  Dorado 
County  v.  Beed,  11  CaL  131. 

9.  In  order  to  give  the  amplest  o]»p(r- 
tunity  to  the  district  attorney,  or  dtixw 
who  desire  to  do  so,  to  contest  the  allow- 
ance of  improper  demands  against  d« 
public  treasury,  the  business  of  the  «UI*^ 
visors  is  required  to  be  transacted  at  the 
regular  meetings  required  by  law,  or  if  «t 
special  meetings,  public  notice  most  be 
given  of  the  business  to  be  so  transacted, 
and  unless  such  notice  is  given,  the  act*  of 
the  supervisors  are  a  nullity.    lb.  152. 

10.  The  county  has  no  power  to  direct 
and  authorize  the  treasurer  to  paj  ^^ 
rants  in  violation  of  the  provisicms  of  the 
statute.  McDonald  v.  Maddux,  1  i  GiL 
189. 

11.  A  mandamus  will  not  lie  against  a 
county  treasurer  to  compel  him  to  pay '»»". 
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terest  due   on   county  bonds.    People  v. 
Fogg,  11  Cal.  359. 

12.  A  treasurer  is  not,  in  reapect  to  in- 
terest money,  placed  in  any  direct  relation 
with  the  creditors ;  and  he  is  not  intrusted 
with  a  mere  ministerial  duty  of  holding  it 
or  paying  it  to  them  on  demand.     Ih, 

*  13.  Under  the  consolidation  act  of  1 858, 
the  treasurer  of  tlie  city  and  county  of 
Sacramento  is  entitled  to  receive  for  his 
official  services  only  $^,000  per  annum. 
He  is  not  entitled  to  the  percentage  allow- 
ed by  the  State  to  county  treasurers  for 
the  money  paid  by  them  into  the  State 
treasury.  This  percentage  belongs  to  the 
city  and  county  of  Sacramento.  Gity  of 
Sacramento  v.  Bird,  15  Cal.  295. 
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TREATIES. 

1.  The  power  of  taxation  over  aliens, 
and  the  conditions  on  which  they  shall  be 
determined  to  enjoy  the  protection  of  the 
State  in  a  particular  place  or  occupation, 
cannot  be  taken  away  or  impaired  by  acts 
of  Congress  or  treaties  with  foreign 
nations,  and  the  justice  or  expediency  of 
the  tax  must  be  led  to  the  States,  subject 
to  the  restrictions  which  may  be  imposed 
by  their  organic  law.  People  v.  Naglee^ 
1  Cal.  248. 

2.  The  treaty  of  Queretaro  defined  that 
all  Mexicans  established  in  California  on 
the  30th  day  of  May,  1848,  and  who  had  not 
on  or  before  the  30th  day  of  May,  1849, 
declared  their  intention  to  become  Mexi- 
can citizens,  are  to  be  deemed  American 
citizens,  and  laws  applicable  to  aliens  will 
not  apply  to  them.     Ih,  251. 

3.  A  grant  by  a  Mexican  officer,  duly 
authorized,  and  made  in  accordance  with 
the  Mexican  laws  applicable  to  California, 
and  before  the  acquisition  of  the  country 
by  the  Americans,  is  a  title  protected  by 
the  laws  of  nations,  as  well  as  by  the 
treaty  of  Queretaro,  and  cannot  be  dis- 
turbed.    Reynolds  v.  West,  1  Cal.  325. 

4.  Treaties  made  by  the  United  States, 
removing  the  disability  of  aliens  to  inherit, 
are  valid,  and  within  the  intent  of  the 
constitution  of  the  United  States.  People 
▼.  Gerke,  5  CH.  382. 

5.  The    treaty    between    the   United 


States  and  the  Hanseatic  towns  has  not 
enlarged  the  rights  of  natives  of  those 
towns  in  this  respect,  as'  the  treaty  only 
gives  them  the  right  to  dispose  of  land 
which  they  are  prevented  from  inheriting 
by  their  character  as  aliens.  Siemssen  v. 
Bofer,  6  Cal.  252. 

6.  The  power  of  Congress  to  regulate 
commerce  with  foreign  nations  and  among 
the  States  is  an  exclusive  power,  and  the 
statute  of  this  State,  levying  a  tax  of  fifty 
dollars  each  on  Chinese  passengers,  is  in- 
valid and  void.  People  v.  Downer,  7  Cal. 
171. 

7.  Under  the  treaty  between  the  United 
States,  and  China,  of  July  3d,  1844,  and 
the  act  of  Congress  carrying  it  into  effect, 
the  United  States  commissioner  and  consul 
constitute  a  judiciary  for  the  government 
of  the  citizens  of  the  United  States  in 
China,  and  are  governed  by  the  law  of 
nations,  the  laws  of  the  United  States,  the 
common  law,  and  the  "  decrees  and  regu- 
lations" of  the  commissioner,  until  modi- 
fied and  amended  by  Congress ;  and  such 
a  judicial  system  is  constitutional.  Forbes 
V.  Scannell,  13  Cal.  281. 


TREES. 

1.  An  action  of  trover  may  be  main- 
tained against  a  trespasser  who'  is  cutting 
timber,  as  soon  as  the  tree  is  cut.  Samp- 
son V.  Hammond,  4  Cal.  184. 

2.  An  injunction  will  not  be  dissolved 
restraining  defendants  from  felling  trees, 
where  the  question  of  boundary  is  in  dis- 
pute, especially  when  the  plaint iflTs'  bond 
will  fully  protect  the  defendant  for  any 
delay,  if  it  should  turn  out  that  they  have 
the  right.     Buckelew  v.  Estell,  5  Cal.  108. 

3.  In  an  action  for  damages  for  cutting 
down  growing  trees,  the  measure  of  dam- 
ages is  not  the  value  of  the  trees  as  fire 
wood,  but  the  injury  done  to  the  land  by 
destroying  them.  Chipman  v.  Htbherdy  6 
Cal.  162. 

4.  The  damage  should  be  estimated  by 
all  the  circumstances,  and  the  purpose  for 
which  such  trees  were  used  or  designed, 
and  not  according  to  the  speculative  or 
fancied  ideas  of  the  jury.    lb: 
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5.  Where  the  complaint  and  evidence 
show  that  a  defendant  is  in  possession  of  a 
tract  of  land,  and  claiming  and  holding 
under  an  adverse  title,  and  the  weight  of 
evidence  is  in  favor  of  the  title,  an  inj  auc- 
tion will  not  he  granted  on  the  application 
of  a  party  claiming  title  to  the  land  to 
prevent  the  defendant  from  cutting  timber 
thereon.     Smith  v.  Wilson^  10  Cad.  528. 

6.  Where  the  defendant  conveyed  by 
deed  to  plaintiff  a  tract  of  land,  and  there 
was  subsequently  a  dispute  between  the 
parties  respecting  the  boundary  line  of  the 
land  so  conveyed,  and  the  parties  subse- 
quently made  an  agreement  fixing  the 
line :  held,  that  in  an  action  of  trespass  by 
the  plaintiff  against  the  defendant  for  cut- 
ting timber  upon  the  land  previous  to  such 
agreement,  the  defendant  was  not  estopped 
by  the  agreement  in  showing  title  in  him- 
self previous  thereto.  It  was  competent 
for  the  defendant  to  show  that  the  deed 
did  not  embrace  the  locus  in  quo,  and  it 
was  error  for  the  court  to  instruct  the  jury 
that  the  delivery  of  the  deed  and  the  cut- 
ting of  firewood  on  the  tract  was  sufilicient 
evidence  of  possession.  The  cutting  of 
timber  by  itself  was  neither  possession  or 
title  as  against  the  owner.  Stockton  v. 
Garfrias,  12  Cal.  316. 

7.  A  complaint  in  replevin,  alleging 
that  F.  was  seized  and  possessed  of  certain 
premises  at  the  time  of  his  death ;  that  the 
plaintiffs  were  appointed  the  executors  of 
his  last  will  and  testament,  and  ever  since 
their  appointment  have  been  in  posses- 
sion of  the  premises ;  that  certain  persons, 
whose  names  are  not  designated,  entered 
upon  the  same  without  authority,  and  cut 
down  timber  growing  thereon,  to  the 
amount  of  about  three  hundred  cords  ;  that 
the  defendant  afterwards  also  entered  upon 
the  premises,  without  authority,  and  re- 
moved the  wood  thus  cut,  and  still  detains 
it  from  the  plaintiffs  ;  that  they  have  de- 
manded the  possession  of  the  same  from 
him,  and  that  he  refuses  to  deliver  it  to 
them,  to  their  damage  of  $1,100 — the 
alleged  value  of  the  wood — sufficiently 
shows  plaintiff's  ownership  of  the  wood. 
HaJlecK  V.  Mixer ,  16  Cal.  578. 

8.  The  averments,  in  such  complaint, 
of  "  unlawful  and  wrongful,"  as  applied  to 
the  entry  upon  the  premises  and  the  cut- 
ting down  of  the  timber,  and  to  his  removal 
and  detention  of  the  same,  may  be  stricken 
out  as  surplusage.    lb. 


9.  Against  the  cutting  of  timber,  the 
owner  of  real  property  is  entitled  to  the 
preventive  remedy  of  injunction.  Whilst 
the  timber  is  growing,  it  is  part  of  the 
realty,  and  its  destruction  constitutes  that 
kind  of  waste  the  commission  of  which  a 
court  of  equity  will,  upon  petition,  restrain. 
When  once  cut,  the  character  of  the  prop- 
erty is  changed ;  it  has  ceased  to  be  a  part 
of  the  realty,  and  has  become  personal^, 
but  its  title  is  not  changed.  It  belongs  to 
the  owner  of  the  land  as  much  afterwards 
as  previously,  and  he  may  pursue  it  in 
whosesoever  hands  it  goes,  and  is  entitled 
to  all  the  remedies  for  its  recovery  which 
the  law  affords  for  the  recovery  of  any 
other  personal  property  wrongfully  taken 
or  detained  from  its  owner.  And  if  he 
cannot  find  the  property  to  enforce  its 
specific  return,  he  may  waive  the  wix>ngin 
its  removal  and  use,  and  sue  for  the  value 
as  upon  an  implied  contract  of  sale.     Ik 

10.  In  suits  for  damages  for  timber  cut 
and  removed,  as  in  this  case,  the  true  rule, 
so  far  as  the  title  to  the  land  is  concerned, 
is  this  :  The  plaintiff  Qut  of  possession 
cannot  sue  for  the  property  severed  from 
the  freehold,  when  the  defendant  was  in 
possession  of  the  premises  from  which  the 
property  was  severed — ^holding  them  ad- 
versely, in  good  faith,  under  claim  and 
color  of  title — ^in  other  words,  the  personal 
action  cannot  be  made  the  means  of  litiga- 
ting and  determining  the  title  to  the  real 
property  as  between  conflicting  claimants. 
lb.  579. 

11.  But  this  rule  does  not  exclude  the 
proof  of  title  on  the  part  of  the  plaintiff 
in  other  cases,  for  it  is  upon  such  proof 
that  the  right  of  recovery  re^ts.  It  is  be- 
cause the  plaintiff  owns  the  premises,  or 
has  the  right  to  their  possession,  that  he  is 
entitled  to  the  chattel  which  is  severed, 
and  that  must  be  in  the  first  instance  es* 
tablished.  A  mere  intruder  or  trespasser 
is  in  no  position  to  raise  the  question  of 
title  with  the  owner  so  as  to  defeat  the 
action.     lb. 
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L  In   general. 

1.  A  trespass  dies  with  the  trespasser, 
anid  cannot  be  pursued  against  an  admin- 
29trator.  O'Connor  v.  Corhitty  3  Cal. 
373. 

2.  An  action  of  trespass  may  be  main- 
tained against  a  trespasser  who  is  cutting 
timber,  as  soon  as  the  timber  is  cut. 
Sampson  v.  Hammond^  4  Cal.  184. 

3.  In  an  action  for  nuisance,  or  tres- 
pass, the  defendant  has  no  right  to  inquire 

-into  the  good  faith  of  the  plaintitf  *8  pos- 
session. Eberhardy.  Tuolumne  Water  Co.,, 
4  Gal.  308. 

4.  The  plaintiff  sued  in  assumpsit  to  re- 
cover rent  for  premises,  the  possession  of 
which  he  had  previously  recovered  by 
ejectment  against  the  defendant.  After  a 
trial  and  verdict,  which  was  set  aside  by 
the  court,  he  amended  his  complaint  to 
make  it  in  fom^  of  an  action  of  trespass 
for  mesne  profits  :  held,  that  this  was  er- 
roneous, and  should  not  have  been  per- 
mitted.    Ramirez  v.  Mwrray,  5  Cal.  223. 

5.  In  an  action  of  trespass  against  a 
sheriff,  where  he  is  declared  against  per- 
sonally, and  not  as  sheriff,  it  is  competent 
to  prove  that  the  defendant  was  sheriff,  and 
that  his  deputy,  as  such,  committed  the 
trespass.     Poinsett  v.    Taylor^  6  Cal.  79. 

6.  The  fact  that  the  parties  in  posses- 
sion of  a  gold  mine  are  foreigners,  and 
have  not  obtained  a  license,  affords  no  ap- 
ology for  trespass.  Mitchell  v.  Ifagood, 
6  Cat.  148. 

7.  A  defendant  who  has  not  been  served 
with  process  is  not  a  competent  witness 
for  his  codefendant  in  an  action  of  tres- 
pass.    Gates  V.  Nash,  6  Cal.  194. 

8.  Where  several  defendants  are  de- 
clared against  jointly,  but  no  joint  tres- 
pass is  proved,  the  plaintiff  can  introduce 
evidence  of  a  several  trespass  against  one 
of  the  defendants,  and  recover  against 
such  defendant ;  aliter  if  a  joint  trespass 
has  been  proved.  McCarron  v.  QCon" 
neUi  7  Cal.  153. 

9.  The  owner  of  property  in  the  pos- 
session of  the  same  has  a  right  to  use  so 
much  force  as  is  necessary  to  prevent  a 
forcible  trespass.  People  v.  Payne,  8  Cal. 
843  ;  People  v.  HonsheU,  10  Cal.  87. 

10.  Where  a  trespasser  goes  with  the 
intent  and  means  to  commit  a  felony,  if 
necessary  to  accomplish  the  end  intended, 


the  owner  of  the  property  may  repel  force 
with  force.     People  v.  Payne,  S  Cal.  343. 

11.  A  mere  trespasser  cannot  show  title 
in  a  third  party.  This  is,  no  doubt,  true 
as  a  general  proposition,  but  it  is  not  of 
univei^  application.  Bird  v.  Lisbros,  9 
Cal.  5. 

12.  If  a  mere  trespasser  upon  the  prior 
actual  possession  of  a  party  could  justify 
his  act  by  showing  the  true  title  outstand- 
ing in  a  third  party  to  the  suit,  then  a 
prior  possessor  might  never  gain  any  re- 
pose by  virtue  of  his  adverse  possession, 
and  could  never  gain  a  title  under  the  stat- 
ute of  limitations.     lb. 

13.  If  the  trustee  does  a  wrongful  act, 
then  he,  by  doing  the  act,  /consents  to  be 
treated  as  a  trespasser  or  debtor,  at  tlie 
option  of  the  cestui  que  trust.  Gunter  v. 
Janes,  9  Cal.  659. 

14.  The  lines  of  a  quarter  section  of 
government  land,  which  are  distinctly 
marked  by  natural  boundaries,  and  stakes 
placed  at  convenient  distances  so  that  the 
lines  can  be  readily  traced,  are  sufficient 
to  authorize  the  occupant  to  maintain  an 
action  for  a  trespass  thereon,  under  the 
act  of  April  11th,  1850.  Ihylorv.  Wood- 
ward, 10  Cal.  91. 

15.  In  an  action  for  a  trespass  upon 
land  alleged  by  the  complaint  to  be  in  the 
possession  of  the  plaintiff  at  the  time  of 
the  unlawful  entry  thereon  by  the  defend- 
ants, it  is  not  a  sufficient  traverse  of  the 
allegation  of  posession  for  the  defendants 
to  aver  in  their  answer  that  to  the  best  of 
their  information  and  belief  they  did  not 
commit  the  grievance  upon  any  land  in 
the  lawful  possession  of  plaintiff.  Mc  Cor- 
mick  V.  Bailey,  10  Cal.  232. 

16.  The  lessor  of  plaintiff  is  a  compe- 
tent witness  in  an  action  of  trespass  to  the 
leased  premises,  where  the  lease  does  not 
bind  him  to  protect  the  plaintiff  against 
trespassers.     lb. 

17.  The  statute  making  possessory 
rights  of  settlers  on  pubUb  lands  for  agri- 
cultural or  grazing  pur])06es  yield  to  the 
rights  of  miners,  has  legalized  what  would 
otherwise  be  a  trespass,  and  the  act  cannot 
be  extended,  by  implication,  to  a  class  of 
cases  not  especially  provided  for.  Weimer 
V.  Lowery,  10  Cal.  112. 

18.  In  an  action  of  trespass  for  enter- 
ing upon  the  mining  ground  of  plaintiff, 
and  digging  the  same  up  and  converting 
the  gold-bearing  earth,  the  vendor  of  plaint- 
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iff  is  a  competent  witness,  although  a 
part  of  the  purchase  money  is  still  due  him. 
Rowe  V.  Bradley,  12  Cal.  230. 

19.  An  officer,  when  he  puts  a  receiver 
in  possession  of  the  property  of  another 
against  whom  he  has  no  process,  or  asserts 
through  himself,  or  another,  an  unlawful 
dominion  over  such  property,  is  a  tres- 
passer.    Ih. 

20.  No  ouster  is  necessary  to  maintain 
an  action  of  trespass ;  any  unlawful  entry 
is  enough.     Ih. 

21.  Where  defendant  conveyed  by  deed 
to  plaintiff  a  tract  of  land,  and  there  was 
subsequently  a  dispute  between  the  parties 
respecting  the  boundary  line  of  the  land 
so  conveyed,  and  the  pai'ties  subsequently 
made  an  agreement  fixing  the  line  :  held, 
that  in  an  action  of  trespass  by  the  plaint- 
iff against  the  defendant  for  cutting  tim- 
ber upon  the  land  previous  to  such  agree- 
ment the  defendant  was  not  estopped  by  the 
agreement  in  showing  title  in  himself  pre- 
vious thereto.  It  was  competent  for  the 
defendant  to  show  that  the  deed  did  not 
embrace  the  locus  in  quo.  Stockton  v. 
Garfnas,  12  Cal.  316. 

22.  In  an  action  against  a  sheriff  for 
seizing  and  selling  certain  personal  prop- 
erty alleged  to  belong  to  plaintiff,  under  an 
execution  against  one  Teal,  it  being  aver- 
red in  the  answer  that  the  property  be- 
longed to  Teal :  held,  that  evidence  tending 
to  prove  that  it  was  partnership  prop- 
erty of  Teal  and  plaintiff  was  proper,  and 
that  if  they  were  partners,  and  as  such 
owned  the  property,  plaintiff  could  not  re- 
cover.    Hughes  v.  Boring,  16  Cal.  82. 

23.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on 
a  parol  demise  from  month  to  month,  rent 
being  payable  in  advance,  on  the  first  day 
of  each  month.  November  Ist,  1858,  de- 
fendant being  in  possession,  denied  plaint- 
iff's title,  and  refused  to  pay  rent  De- 
cember 23d,  1857,  plaintiff  sued  defendant 
in  a  justice's  court  for  rent  due  No- 
vember Ist  and  December  1st,  1858,  and 
had  judgment,  which  was  paid.  January 
8th,  1859,  plaintiff  served  on  defendant  no- 
tice to  quit,  on  the  ground  of  forfeiture  for 
nonpayment  of  rent ;  defendant  refused  to 
quit  or  surrender  the  premises.  Plaintiff 
brings  ejectment.  Defendant  answers, 
denying,  among  other  things,  plaintiff's  ti- 
tle and  his  own  relation  of  tenant:  held, 
that  plaintiff  is  entitled  to  recover;  that 


the  denial  of  title  and  the  relation  of  ten- 
ant made  defendant  a  trespasser,  not  en- 
titled to  notice  to  quit;  that  no  special  de- 
mand for  payment  of  rent  was  necessaiT 
to  work  a  forfeiture ;  that  defendant  eoold 
not  deny  title,  and  yet  claim  the  benefit  of 
holding  in  subordination  to  it.  Smith  t. 
Ogg  Shaw,  16  Cal.  89;  92. 


n.   Damages  m  Trespass. 

24.  An  action  cannot  be  commenoed 
against  A  to  recover  damages  for  a  tres- 
pass to  real  estate  committed  bj  B.  Ste' 
venson  v.  Lick,  1  Cal.  129. 

25.  In  an  action  by  A  against  a  sheriff 
for  seizing  the  property  of  A  on  an  exeo- 
tion  against  B :  held,  that  no  demand  was 
necessary  before  bringing  suit  Ltdleff  t. 
Hayi,  1  Cal.  1*61. 

26.  A  municipal  corporation  is  not  lia- 
ble in  damages  for  the  destruction  of  a 
building  in  pursuance  of  the  directions  of 
its  officers,  as  in  the  case  of  a  confiagratioD, 
where  no  statute  exists  creating  such  lia- 
bility. Dunbar  y,  Cfity  of  San  Frandico, 
1  Cal.  356. 

27.  The  destruction  of  property  to  chec^ 
a  confiagration  must  be  shown  to  be  clear- 
ly necessitous;  yet  the  individual  must  be 
regulated  by  his  own  judgment,  and  if 
done  without  actual  or  apparent  necessity 
he  is  liable  for  trespass.  Surrocco  v. 
Geary,  3  Cal.  74. 

28.  In  a  complaint  for  trespass  the 
plaintiff  claimed  five  hundred  dollars,  the 
alleged  value  of  the  property  destroyed, 
and  five  hundred  dollars  damages ;  de- 
fendant demurred  on  the  ground  that  two 
causes  of  action  were  improperly  joined, 
and  the  court  below  sustained  the  demur- 
rer :  held,  that  this  was  error.  Tendean 
V.  Marshall,  3  CaL  440. 

29.  In  an  action  of  trespass,  the  ques* 
tion  of  damages  is  a  question  particulariy 
for  the  determination  of  a  jury.  Drake  v. 
Palmer,  4  Cal.  11. 

30.  Justices  of  the  peace  have  do  juris- 
diction in  actions  to  recover  damages  for 
injury  to  a  mining  claim,  or  for  its  detri- 
tion, when  the  amount  involved  is  over  two 
hundred  dollars.  Van  EUen  v.  Jtlson,  6 
Cal.  19. 

31.  In  an  action  to  abate  a  nuisance, 
damages  are  only  an  incident  to  an  action, 
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and  the  ^lure  to  recover  two  hundred 
dollars  does  not  affect  the  question  of 
ctt&ts.     Hudson  v,  Doyhy  6  Cal.  102. 

82.  In  an  action  for  damages  for  cutting 
down  growing  trees,  the  measure  of  dam- 
ages is  not  the  value  of  the  trees  as  fire- 
wood, but  the  injury  done  to  the  land  by 
destroying  them,  considering  the  purposes 
for  which  such  trees  were  used  or  designed, 
and  not  according  to  the  speculative  or 
fancied  ideas  of  the  jury.  Cfhipman  v. 
Bibberd,  6  Cal.  162. 

33.  Damages  assessed  for  the  value  of 
land  taken  for  a  railroad  should  be  paid 
to  the  true  owner,  if  he  recovers  posses- 
sion before  the  damages  are  paid  by  the 
company ;  although  at  the  time  of  the 
damage  a  trespasser  was  in  possession, 
who  had  filed  his  claim  to  the  damages. 
Hooney  v.  Sacramento  VaiUey  R,  R.  Co., 
6  Cal.  640.  • 

34.  Where  parties  have  located  mining 
claims  upon  the  bank  of  a  creek  or  stream, 
and  are  using  the  bed  of  said  stream  for 
the  purpose  of  working  their  claims,  any 
subsequent  erection,  dam  or  embankment, 
which  will  turn  the  water  back  upon  said 
claims,  or  hinder  them  from  being  worked 
with  flumes  or  other  necessary  means  or 
appliances^  is  an  encroachment  upon  the 
rights  of  said  parties,  and  they  are  entitled 
to  recover  for  the  damages  consequent  on 
such  obstruction.  Sims  v.  Smith,  7  Cal.  150. 

35.  Possession  in  the  plaintiff*  is  suffi- 
cient to  etiable  him  to  maintain  trespass ; 
and  although  a  higher  title  may  be  at- 
tempted to  be  set  up,  the  failure  to  sus- 
tain it  will  not  operate  against  the  right  to 
recover  damages.  McCarron  v.  G*  Con- 
nelly 7  Cal.  153. 

36.  A  writ  of  injunction  will  lie  to  re- 
strain trespass  or  entering  upon  a  mining 
claim  and  removing  auriferous  quartz  from 
it,  where  the  injury  threatens  to  be  con- 
tinuous and  irreparable.  It  comports  more 
with  justice  to  both  parties  to  restrain  the 
trespass  than  to  leave  the  plaintiff^  to  his 
remedy  for  damages  at  law.  Merced  Min- 
ing  Co.  v.  Fremont,  7  Cal.  327. 

37.  Where  parties  employed  architects, 
reputed  to  be  skilled  in  their  profession,  to 
construct  at  a  designated  point  on  a  creek 
a  dam  or  embankment  of  certain  specified 
dimensions,  capable  of  resisting  all  floods 
and  freshets  of  the  stream  for  the  period 
of  two  years,  and  to  deliver  it  completed 
by  a  given  time ;  and  before  the  embank- 


ment was  completed  it  was  broken  by  a 
sudden  freshet,  and  a  large  body  of  water 
confined  by  it  rushed  down  the  channel  of 
the  stream,  carrying  away  and  destroying 
in  its  course  the  store  of  plaintiffs  with 
their  stock  of  merchandise.  The  employ- 
ers exercised  no  supervision,  gave  no  di- 
rections, furnished  no  materials,  nor  had 
they  accepted  the  work.  Plaintiff*  having 
brought  suit  to  recover  the  damage  sus- 
tained by  them  against  the  employers  and 
contractors:  held,  that  the  latter  alone 
were  liable.     Boswelly.  Laird,  8  Cal.  489, 

38.  In  an  action  against  a  sheriff*  for 
wrongfully  seizing  and  selling  property 
under  an  execution,  and  where  there  was 
no  wantonness  or  oppression  on  the  part 
of  such  officer  in  the  seizure,  the  measure 
of  damages  is  the  value  of  the  property  at 
the  time  it  was  seized,  and  legah  interest 
on  such  amount  from  the  time  of  seizure 
up  to  the  time  of  the  rendition  of  the  ver- 
dict.    Phelps  V.  Owens,  11  Cal.  24. 

39.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plaintiff'^s 
ditch,  the  deposition  of  one  of  the  owners 
of  the  ditch  was  taken  by  plaintiff*,  and 
subsequently  and  before  the  trial  the  wit- 
ness conveyed,  by  deed,  his  interest  in  the 
ditch  to  plaintiff*:  held,  that  such  deed  of 
conveyance  did  not  pass  the  witness'  right 
to  the  damages,  and  hence  he  was  an  in- 
competent witness.  Kimball  v.  Gearhart, 
12  Cal.  47. 

40.  In  an  action  for  injuries  to  a  mining 
claim,  a  claim  for  damages  to  the  plaintiff 
by  the  reason  of  the  breaking  away  of  the 
defendsmt's  dam,  and  the  consequent  wash- 
ing away  of  the  pay  dirt  of  the  plaintiff^, 
may  properly  be  joined  with  a  claim  for 
damages  in  the  preventing  plaintiff*  from 
working  his  claim.  Fraler  v.  Sears'  Union 
Water  Co.,  12  Cal.  557. 

41.  The  want  of  reasonable  care  on  the 
part  of  another,  who  is  injured  by  the 
breaking  of  a  dam,  cannot  be  set  up  in 
defense  to  an  action  for  damages  for  in- 
juries thus  suff*ered.     lb.  559. 

42.  In  an  action  for  damages  for  divert- 
ing the  water  of  a  river  from  plaintiff's 
mill,  an  averment  in  the  complaint  of  pos- 
session of  the  land  and  mill  is  sufficient 
against  a  trespasser,  without  averring 
riparian  ownership,  or  prior  appropriation 
of  the  water.  McDonald  v.  Bear  River 
and  Auburn  W.  and  M.  Co.,  13  Cal.  230. 

43.  Action  for  damages  against  defend- 
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ants,  averring  that  they,  "  with  force  and 
arms,  broke  and  entered  upon  the  premi- 
ses of  plaintiff,  and  damaged  (hem  by 
causing  them  to  be  overflowed  and  cover- 
ed with  earth,  gravel,  tailings,  etc,,  de- 
posited thereon  by  the  action  of  running 
water :"  held,  that  under  our  system  .of 
pleadings  the  words  "  with  force  and  arms, 
broke  and  entered,*^  do  not  confine  the 
proof  to  the  direct  and  immediate  damage 
as  in  the  old  action  of  trespass ;  that  the 
facts  being  clearly  set  out  in  the  com- 
plaint, the  addition  of  these  words  was 
surplusage.     Darst  v.  Rusli^  14  Cal.  84. 

44.  In  an  action  for  damages  against  a 
constable  for  illegal  seizure  of  plaintiff's 
property,  the  judgment  was  for  six  hun- 
dred and  fifty  dollars,  the  sum  claimed  in 
the  complaint,  the  value  of  the  property 
being  therein  fixed  at  four  hundred  and 
fifty  dollars  and  the  damages  at  two  hun- 
dred dollars.  The  court  found  the  dam- 
ages at  six  hundred  and  fifty  dollars. 
There  was  no  statement  on  new  trial  or 
appeal :  held,  that  the  finding  of  the  court 
is  conclusive,  and  that  the  judgment  must 
stand.     Van  Pelt  v.  LtttleVy  14  Cal.  201. 

45.  In  actions,  for  taking  and  detaining 
personal  property,  no  circumstances  of 
aggravation  being  shown,  the  measure  of 
damages  is  the  value  of  the  property  with 
interest.     Dorsey  v.  Manlove,  14  Cal.  555. 

46.  If  circumstances  of  aggravation  be 
shown  in  order  to  increase  the  damages, 
then  defendant  may  show  all  circumstan- 
ces connected  with  his  acts  and  explanatory 
of  his  motives  and  intentions.     lb, 

47.  In  such  actions  the  rule  of  dam- 
ages depends  on  the  presence  or  absence 
of  circumstances  of  aggravation  in  the  tres- 
pass— as  fraud,  malice  or  oppression.  lb, 
556. 

48.  Where  the  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a 
reckless  disregard  of  the  rights  of  others, 
or  under  circumstances  of  great  hardship 
and  oppression,  the  rule  of  mere  compen- 
sation is  not  enforced,  and  the  measure 
and  amount  of  damages  are  matters  for 
the  jury  alone,  and  they  may  award  puni- 
tive or  exemplary  damages.     lb.  558. 

49.  The  rule  of  compensation,  as  dis- 
tinguished from  the  rule  of  exemplary 
damages,  applies  even  though  the  writ  un- 
der which  the  officer  committed  the  tres- 
pass was  void — there  being  no  circum- 
stances of  aggravation.     lb. 


50.  In  an  action  to  recover  damages  for 
the  diversion  of  the  water  of  a  stream 
from  plaintiff's  mills,  an  averment  as  to 
the  precise  quantity  of  water  required  for 
the  use  of  the  mills,  and  to  which  plaintiff 
claimed  to  be  entitled,  is  an  immaterial 
averment,  and  a  recovery  of  damages 
would  not  establish  plaintiff's  right  to  the 
exact  quantity  of  water  claimed  so  as  to 
be  res  judicata  in  a  subsequent  suit.  Mc- 
Donald V.  Bear  River  and  Atibum  W. 
and  M,  Co.,  15  Cal.  149. 

51.  In  such  action  for  damages  no  is- 
sue could  be  taken  upon  the  averment  as 
to  the  particular  quantity  of  water  divert- 
ed,    lb, 

52.  In  an  action  against  a  water  com- 
pany, incorporated  under  the  laws  of  this 
State,  for  overflowing  plaintiff 's  chum,  the 
fact  that  plaintiff  could  have  prevented  the 
damage  by  pulling  off  a  board  from  de- 
fendant's flume,  and  permitting  the  water 
to  discharge  above  plaintiff's  claim,  is  do 
defense,  because  they  were  not  obliged 
to  avoid  the  injuries  complained  of  by 
commhting  a  trespass.  Wolf  v.  St,  Louis 
Independ^  Water  Co,,  15  Cal.  320. 

See  DAMi.6ES. 


in.   Injunction  to    Restbain  Tres- 
pass. 

53.  An  injunction  will  not  be  dis^ved 
restraining  defendants  from  feDing  trees 
where  the  question  of  boundary  is  in  dis- 
pute, especially  as  the  plaintiffs'  bond  will 
fully  protect  the  defendants  from  any  de- 
lay, if  it  should  turn  out  that  they  have 
the  right.    Buckehw  v.  Estell^  5  Cal.  108. 

54.  Questions  as  to  the  performance  of 
the  conditions  contained  in  the  grant  can 
only  be  made  by  the  grantor,  and  not  by 
a  mere  naked  trespasser ;  and  an  injunc- 
tion will  lie  to  restrain  the  trespass,  where 
the  grant  is  admitted.     lb. 

55.  An  injunction  ought  not  to  be  grant- 
ed in  aid  of  an  action  of  trespass,  unless 
it  appear  that  the  injury  will  be  hrepara- 
ble  and  cannot  be  compensated  in  damages. 
Waldron  v.  Marsh,  5  Cal.  119. 

56.  A  complaint  which  set«  out  a  cause 
of  action  in  trespass,  and  concludes  with 
a  prayer  for  an  injunction,  is  correct 
Gates  V.  Kteff,  7  Cal.  125. 

57.  A  complaint  which  joins  an  action 
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of  •*  trespass  quare  clausum  fregit,"  eject- 
ment, and  prajer  for  an  injunction,  will  be 
held  bad  on  demurrer.  Bigdow  v.  Gove, 
7  Cal.  135. 

58.  A  writ  of  injunction  will  lie  to  re- 
strain trespass  in  entering  upon  a  mining 
claim  and  removing  the  auriferous  quartz 
from  it,  where  the  injury  threatens  to  be 
continuous  and  irreparable.  Merced  Min- 
ing Co.  V.  Fremont,  7  Cal.  320. 

59.  The  removal  of  gold  from  a  mine 
is  emphatically  taking  away  the  entire 
substajice  of  the  estate,  and  comes  within 
that  class  of  trespass  in  which  injunctions 
are  now  universally  granted.     lb.  321. 

60.  Where  the  complaint  alleged  that 
the  defendants  had  dug  a  mining  ditch 
above  one  previously  constructed  by  the 
plaintiffs,  and  had  thereby  diverted  the 
water  of  the  stream  from  plaintiffs'  ditbh, 
but  did  not  aver  that  the  injury  was  con- 
tinuing, or  threatened  to  be  continued,  or 
likely  to  be  continued:  held, -^ that  it  was 
sufficient  for  the  recovery  of  damages,  but 
not  to  sustain  an  injunction.  Coker  v. 
Simpson,  7  Cal.  341. 

61.  Where  a  suit  is  brought  to  test  the 
question  as  to  the  propriety  of  appropria- 
tion of  water,  a  prayer  for  an  injunction 
to  prevent  future  injury  is  proper.  Marius 
r.  JBicknell,  10  Cal.  224. 

62.  The  remedy  by  injunction  to  re- 
strain the  removal  of  fixtures,  under  sec- 
tion two  hundred  and  sixty-one  of  the 
code,  is  only  preventive ;  it  is  not  exclu- 
sive of  any  other  remedy.  Sands  v.  Pfeif- 
fer,  10  Cal.  265. 

63.  Where  the  complaint  and  evidence 
show  that  a  defendant  is  in  possession  of 
a  tract  of  land,  and  claiming  and  holding 
under  an  adverse  title,  and  the  weight  of 
evidence  is  in  favor  of  his  title,  an  injunc- 
tion will  not  be  granted,  on  the  application 
of  a  party  claiming  title  to  the  land,  to 
prevent  the  defendant  from  cutting  timber 
thereon.  Smith  v.  Wilson,  10  Cal.  528. 

64.  Where  the  bill  avers  that  plaintiffs 
are  the  owners  and  in  possession  of  a  tract 
of  land,  that  defendants  are  insolvent  and 
threaten  to  and  will  enter  upon  said  land, 
and  by  excavations,  embankments  and 
diverting  valuable  springs  and  streams 
thereon,  despoil  it  of  the  substance  of  the 
inheritance  and  create  a  cloud  upon  plaint- 
iff's title,  injunction  lies.  Bensley  v.  Moun^ 
tain  Lake  W.  Co.,  13  Cal.  313. 

65.  Where  premises  containing  deposits 


of  gold  are  held  under  a  patent  fh)m  the 
United  States,  an  injunction  lies  to  pre- 
vent miners  from  excavating  ditches,  dig- 
ging up  the  soil,  9nd  flooding  a  portion  of 
the  premises  for  the  purpose  of  extracting 
the  gold.  Boggs  v.  Merced  Mining  Co., 
14  Cal.  379;  Henshaw  v.  Clark,  14  Cal. 
464. 

66.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of  the 
premises,  an  injunction  restraining  the 
commission  of  trespass,  in  the  nature  of 
waste  pending  the  action,  but  the  grounds 
of  equity  interposition  should  be  stated 
subsequently  to  and  distinct  from  those 
upon  which  the  judgment  at  law  is  sought 
Naioma  W.  and  M.  Co.  v.  Clarkin,  14 
Cal.  548. 

67.  The  complaint  avers  title  in  plaintiff 
to  a  tract  of  land,  that  the  possession  of 
defendants  is  forcible  and  unlawful,  that 
an  action  for  forcible  entry  has  been  com- 
menced by  plaintiff  against  defendants, 
and  is  still  pending  and  undetermined,  and 
asks  for  an  injunction  to  restrain  defend- 
ants from  cutting  and  removing  timber 
from  the  land,  without  seeking  in  this  suit 
to  be  restored  to  the  possession,  the  object 
of  the  suit  being  to  preserve  the  property 
during  the  pendency  of  that  action  :  held, 
that  injunction  lies,  although  no  action  at 
law  has  been  brought  to  try  the  tide ; 
that  jurisdiction  of  equity  in  such  cases  to 
grant,  first,  a  temporary,  and  subsequently 
a  perpetual  injunction,  does  not  depend 
upon  the  question  whether  or  not  such 
action  at  law  has  been  brought ;  that  the 
rule  under  the  £nglish  chancery  system 
was  the  same,  and  that  our  statute  is  not 
moro  restrictive.  Hicks  v.  Michael,  15 
Cal.  115. 

68.  Where  the  titie  of  plaintiff  is  dis- 
puted in  the  answer,  the  usual  practice  has 
been  to  ask  the  assistance  of  equity  in  aid 
of  an  action  at  law  ;  but  there  are  many 
cases  in  which  the  powers  of  a  court  of 
equity  have  been  invoked  in  the  first  in- 
stance. And  equity  generally  directs  an 
issue  at  law  as  to  the  title,  and  awaits  the 
action  of  the  court  of  law  upon  the  issue. 
Ih.  116. 

69.  Injunctions  to  restrain  injuries  in 
the  nature  of  waste  should  not  be  issued 
before  the  hearing  on  the  merits,  except 
in  cases  of  urgent  necessity,  or  when  the 
subject  matter  of  the  complaint  is  free 
from  controversy,  or  irreparable  mischief 


1008 


TRESPASS.— TRIAL. 


Ix^janction  to  Restrain  Trespaas. — ^Trial. 


will  be  produced  by  its  continuance.  But 
in  all  cases  where  the  right  is  doubtful, 
the  court  should  direct  a  trial  at  law,  and 
in  the  meantime  grant  a  temporary  in- 
junction to  restrain  all  injurious  proceed- 
ings, if  there  be  danger  of  irreparable 
mischief.  Ih. 

70.  In  cases  of  waste,  if  anything  is 
about  to  be  abstracted  from  the  land  which 
cannot  be  restored  in  specie,  it  is  no  ob- 
jection to  the  injunction  that  the  party 
making  it  may  possibly  recover  what 
others  may  deem  an  equivalent  in  money. 
Ih. 

71.  On  application  for  injunction  to  re- 
strain waste,  or  mischief  analogous  to 
waste,  plaintiff  may  read  affidavits  contra- 
dicting the  answer  upon  all  matters  in 
controversy,  including  questions  of  title. 
Ih. 

72.  Plaintiffs  file  their  bill  in  equity  to 
enjoin  defendants  from  diverting  a  certain 
quantity  of  the  water  of  Bear  river,  alleg- 
ing that  their  right  to  one  thousand  inches 
of  the  water  of  that  stream,  as  against  de- 
fendants, was  adjudicated  in  a  former 
action.  In  that  action,  which  was  trespass 
for  the  diversion  of  the  water,  it  was  al- 
leged that  this  quantity  of  the  water  of  the 
stream  had  been  appropriated  by  the 
plaintiffs  for  mill  purposes;  that  such 
quantity  was  necessary  for  their  use,  and 
that  defendants  had  diverted  the  same,  to 
their  damage,  etc.  Plaintiffs  had  verdict 
and  judgment  for  $21,000  damages  :  held, 
that  the  averments  are  insufficient  to  en- 
title plaintiffs  to  an  injunction  ;  the  scope 
of  the  bill  being  simply  to  enforce  in 
equity  plaintiffs'  alleged  right  to  one  thous- 
and inches  of  water,  on  the  sole  ground 
that  it  was  adjudged  as  their  right  in  the 
former  suit.  McDonald  v.  Bear  River 
and  Auburn  Water  and  Mining  Co,^  15 
Cal.  148. 

73.  Held,  further,  that  plaintiffs  should 
be  permitted,  if  they  desire,  so  to  amend 
their  complaint  as  to  present  for  determin- 
ation their  legal  rights,  otherwise  tlie  com- 
plaint should  be  dismissed.     Ih. 

74.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
real  estate — a  warehouse  and  wharf.  Com- 
plaint avers  plaintiffs'  title  to  the  property 
and  their  possession  y  that  defendants  have 
conspired  together,  and  are  threatening  to 
take  by  force  the  property  from  plaintiffs, 
and  are  making  preparations,  and  using 


violent  means  to  drive  plaintifis  and  their 
workmen  from  the  premises ;  that  plaint- 
iffs are  in  possession  of  teams,  carriages, 
etc.,  for  transporting  goods  from  said  ware- 
house  and  wharf  to  Los  Angeles,  as  a 
business  connected  with  said  premises,  and 
that,  unless  defendants  are  restrained  from 
executing  their  threats,  plaintifis  will  be 
ruined  in  their  bu!«ines8,  and  their  proper- 
ty be  destroyed :  held,  that  these  allega- 
tions are  insufficient  to  authorize  an  in- 
junction— ^there  being  no  averment  of  the 
insolvency  of  defendants,  and  the  complaint 
not  showing  that  there  is  no  adequate 
remedy  at  law,  and  that  in  such  case,  forc- 
ible entry  and  detainer  would  be  a  speedy 
mode  of  regaining  possession,  if  taken  by 
defendants,  and  for  other  damages  the 
usual  proceedings  at  law  would  suffice. 
That  the  premises  are  used  in  connection 
with  the  transportation  business,  which 
would  be  interrupted  by  the  threatened 
trespass,  is  not  alone  a  ground  for  equita- 
ble interference.  Tomlinson  v.  Rubioy  16 
Cal.  206. 

75.  Against  the  cutting  of  timber  the 
owner  of  real  property  is  entitled  to  the 
preventive  remedy  of  injunction.  Whilst 
the  timber  is  growing,  it  is  part  of  the 
realty,  and  its  destruction  constitutes  &e 
kind  of  waste  the  commission  of  which  a 
court  of  equity  will,  upon  petition,  restrain. 
When  once  cut,  the  character  of  the  prop- 
erty is  changed ;  it  has  ceased  to  be  a  part 
of  the  realty  and  has  become  pei'sonalty, 
but  its  title  is  not  changed.  It  belongs  to 
the  owner  of  the  land  as  much  afterwards 
as  previously,  and  he  may  pursue  it  in 
whosesoever  hands  it  goes,  and  is  entitled 
to  all  the  remedies  for  its  recovery  which 
the  law  affords  for  the  recovery  of  any 
other  personal  property  wrongfully  taken 
or  detained  from  its  owner.  And  if  he 
cannot  find  the  property  to  enforce  its 
specific  return,  he  may  waive  the  wrong 
committed  in  its  removal  and  use,  and  sue 
for  the  value  as  upon  an  implied  contract 
of  sale.   HaUech  v.  Mixer^  1 6  CaL  578. 
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tions  of  fact  will  be  regarded  as  the  ver- 
dict of  the  jury,  and  subject  to  the  same 
review  in  the  appellate  court.  Voffan  v. 
Barrier,  1  Cal.  187. 

,  2.  Where  the  case  is  tried  by  the  court 
without  a  jury,  the  appellate  court  will  not 
inquire  into  the  sufficiency  of  the  evidence, 
but  will  presume  the  issues  of  fact  prop- 
erly found.  (/Connor  v.  Starky  2  Cal. 
155. 

8.  Upon  the  trial  of  an  issue  of  fact  by 
the  court,  the  code  requires  its  decision  to 
be  given  in  writing  and  filed  with  the  clerk 
within  ten  days  after  the  trial  takes  place. 
This  ia,not  merely  directory,  and  the  in- 
tention is  that  the  decision  shall  correspond 
to  the  verdict  of  a  jury,  and  without  such 
a  finding  the  judgment  cannot  stand. 
Russell  V.  Armador,  2  Cal.  305  ;  Semple 
V.  Berkey,  2  Cal.  231 ;  Bowers  v.  Johns,  2 
Cal.  419  ;  Hoagland  v.  Clary,  2  Cal.  475. 

4.  When  a  case  has  been  once  taken 
to  an  appellate  court,  and  its  judgment 
obtained  on  the  points  of  law  involved, 
Buch  judgment,  however  erroneous,  be- 
comes the  law  of  the  case,  and  cannot,  on 
a  second  appeal,  be  altered  or  changed. 
Dewey  v.  Gray,  2  Cal.  377  ;  Clary  v. 
Hoagland,  6  Cal.  687  ;  Gunter  v.  Laffan, 
7  Cal.  592 ;  California  Steam  Nov.  Co, 
V.  Wright,  8  Cal.  592 ;  Cahoon  v.  Levy, 
10  Cal.  216 ;  Davidson  v.  Dallas,  15  Cal. 
82. 

5.  The  plaintiff  always,  in  contempla- 
tion of  law,  has  the  affirmative,  with  the 
right  to  open  and  conclude  the  cause. 
Benham  v.  Rowe,  2  Cal.  408. 

6.  A  jur}'  was  waived  by  the  parties 
and  the  cause  submitted  to  the  court,  the 
trial  made  some  progress,  when  on  motion 
of  plaintiffs'  attorney  the  case  was  refoiTed 
'^  to  ascertain  the  datnages  sustained  by 
plaintiff':"  held,  that  the  case  having  been 
submitted  to  the  court,  it  was  the  duty  of 
the  court  to  find  upon  the  facts  adduced 
by  the  parties,  and  not  the  fact^  presented 
in  a  referee's  report.  Geeseka  v.  Brannan^ 
2  Cal.  519. 

7.  It  is  not  the  province  of  the  court  in 
its  finding,  where  a  jury  tries  the  case,  to 
pronounce  upon  the  facts.  Bessie  v.  Earle, 
4  Cal.  200. 

8.  The  verdict  of  a  jury  must  precede 
a  judgment,  but  this  is  not  necessary  when 
the  court  sits  as  a  jury ;  the  finding  of  a 
court  may  be  filed  afler  the  judgment  is 
rendered ;  the  time  or  relative  order  re- 


quired for  the  filing  is  merely  directory. 
Vermitele  v.  Shaw,  4  fcal.  216. 

9.  The  power  of  opening  up  a  case 
after  it  has  been  once  submitted  rests  in 
the  sound  discretion  of  the  court  hearinc: 
the  case,  and  as  a  general  rule  will  not  be 
revised.  Pinkham  v.  McFarland,  5  Cal. 
138. 

10.  The  statute  which  requires  that 
upon  the  trial  of  an  issue  of  fact  hy  the 
court,  the  decision  shall  state  separately 
the  facts  and  conclusions  of  law,  does  not 
apply  in  chancery  cases.  Walker  v.  Sedg- 
wick,  5  Cal.  192. 

11.  The  establishment  and  enforcement 
of  rules  limiting  the  argument  of  counsel 
to  a  certain  time,  are  matters  resting  in 
the  sound  discretion  of  the  court,  and  un- 
less it  appears  that  injustice  has  thereby 
been  done,  form  no  ground  of  appeaL 
People  v.  Tock  Chew,  6  Cal.  636. 

12.  Where  counsel  in  a  cause  pending 
in  the  supreme  court  stipulate  to  submit 
the  case  to  the  court  on  two  grounds  only, 
it  is  a  clear  waiver  of  all  other  assignments  , 
of  error,  and  they  will  not  be  allowed  to 
go  beind  such  stipulation  and  insist  upon 
points  other  than  those  mentioned  in  the 
stipulation.     Cahoon  v.  Levy,  10  Cal.  216. 

13.  It  would  seem  that  a  party  cannot 
try  his  cause  before  a  judge  without  ob- 
jection, and  after  losing  it,  complain  that 
the  case  was  not  tried  by  a  jury.  Smith 
V.  Brannan,  13  Cal.  115. 

14.  Tlie  right  to  a  trial  of  particular 
cases  in  particular  counties  is  a  mere  priv- 
ilege which  may  be  waived.  It  is  not 
matter  in  abatement  of  the  writ.  The 
privilege  must  ]be  claimed  by  motion  to 
change  liie  venue  at  the  proj)er  time  and 
place.  Waits  v.  White,  1 3  Cal.  324 ;  over- 
ruling Vallejo  V.  Randall,  5  Cal.  462. 

15.  Courts  have  a  large  discretion  over 
the  conduct  of  proceedings  before  them, 
and  may  limit  counsel  to  a  reasonable 
time.  But  in  capital  cases  this  should  be 
done,  if  at  all,  only  in  very  extraordinary 
and  peculiar  instances.  People  v.  Keenan, 
13  Cal.  584. 

16.  The  trial  on  the  main  charge  in  an 
indictment  will  not  be  postponed  because 
of  an  appeal  on  the  issue  of  insanity. 
People  V.  Moice,  15  Cal.  331. 

17.  It  is  irregular  for  one  of  the  justices 
composing  the  court  of  sessions,  on  a  crim- 
inal trial,  to  retire  before  the  termination 
of  the  trial,  and  another  justice,  not  pres- 
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ent  during  the  previows  stages  of  it,  to 
come  in  and  participate  in  the  proceedings. 
The  members  of  the  court  who  act  as  such 
when  the  case  is  developed  should  con- 
tinue to  act  until  the  close.  Whether  such 
irregularity  is  sufficient  to  reverse  a  con- 
viction otherwise  regular,  not  here  de- 
cided— ^but  the  practice  is  dangerous  luid 
disapproved  of.  People  v.  JEckert,  16  Cal. 
113. 
See  Venue. 


TROVER. 

1.  An  auctioneer  who  receives  and  sells 
stolen  propel^  innocently^  and  in  the  or- 
dinary course  of  his  business^  is  liable  to  the 
true  oumerfar  the  conversion  thereof,  Rog- 
ers V.  Huiey  1  CaL  435 ;  overruled  in 
Rogers  v.  Huie^  2  CaL  572. 

2.  Conversion  is  the  gist  of  the  action 
of  trover,  and  without  conversion  neither 
possession  of  the  property,  negligence,  or 
misfortune,  will  enable  the  action  to  be 
maintained.     Rogers  v.  Huie^  2  CaL  572. 

3.  To  render  a  defendant  liable  for  tro- 
ver, he  must  have  converted  the  property 
to  his  own  use  ;  and  if  not,  then  any  other 
act  to  amount  to  a  conversion  must  be 
done  with  a  wrongful  intent,  either  ex- 
pressed or  implied.     Ih,  573. 

4.  An  action  in  trover  may  be  main- 
tained against  a  trespasser  who  is  cutting 
timber,  as  soon  as  the  timber  is  cut. 
Sampson  v.  Hammond^  4  CaL  184. 

5.  K  the  parties  were  tenant^  in  com- 
mon, and  the  defendant  sold  the  chattels 
held  in  common,  and  appropriated  the 
proceeds  to  his  own  use,  the  remedy  of 
the  plaintiff  is  in  trover,  or  by  an  action 
for  money  had  and  received ;  and,  an  ac- 
tion for  goods,  wares  and  merchandise, 
sold  and  delivered,  will  not  entitle  him  to 
a  judgment.  Williams  v.  Chctdboume,  6 
Cal.  561. 

6.  All  the  parties  in  interest  should 
join  in  an  action  of  trover,  and  a  failure 
to   join  may  be  pleaded  in  abatement. 
Whitney  v.  Starky  8  Cal.  516. 

7.  Where  M.  made  a  bill  of  sale  to  G., 
of  forty-two  barrels  pf  vinegar,  then  in 
possession  of  G.,  a«  keeper  of  the  sheriff, 
as  collateral  securitv  for  a  <lebt  dno   O.. 


and  G.  subsequently  gave  badL  the  bill  of 
sale  to  M.,  without  any  liquidation  of  tbe 
debt,  or  change  of  the  possession  of  the 
.property,  and  the  property  was  afterwards 
sold  by  the  defendant  as  sheriff,  M.  bring- 
ing an  action  of  trover  against  the  defend- 
ant, to  recover  the  same :  held,  that  M. 
liad  no  title  to  tbe  property  upon  whidi 
he  could  recover  in  such  an  action,  as  tbe 
mere  handing  back  the  bill  of  sale  of  M. 
did  not  revert  the  title  in  him.  Middie§- 
worth  V.  Sedgwick^  10  CaL  393. 

8.  In  trover,  the  plaintiffs  most  either 
have  the  possession,  or  the  immediate  ri^t 
to  the  posession  of  the  property,  to  entitle 
them  to  recover.     lb. 

9.  Plaintiff  brought  an  action  of  re- 
plevin against  the  defendants  to  recover 
certain  property,  and  obtained  a  judgment 
for  its  restitution,  and  damages  for  its  ille- 
gal detention ;  defendants  paid  the  dam- 
ages, but  the  property  was  not  restored, 
Plaintiffs  then  brought  an  action  of  trover 
to  recover  the  value;  defendants  plead 
the  former  recovery  as  a  bar :  held,  that 
the  judgment  in  replevin  did  not  eonslt- 
tute  a  bar  to  the  action  of  trover,  the 
judgment  in  replevin  not  being  satisfied. 
Nickerson  v.  CaUfomia  Stage  Co^  10 
CaL  521. 

10.  Where  the  defendant  contracted 
with  a  factor,  who  was  in  his  debt  for  cer- 
tain goods,  but  before  he  took  them  away, 
was  informed  that  a  portion  of  them  be- 
longed to  another,  his  taking  such  portion 
was  an  unlawful  assumption  of  ownership, 
and  a  conversion  of  the  property.  Scnb- 
ner  v.  Marsten^  11  Cal.  306. 


TRUST  AND  TRUSTEE. 

1.  The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts,  is 
not  altered  by  the  statute,  unless  in  respect 
of  the  property  specified  by  it,  and  she 
cannot  bring  suit,  in  her  own  name,  opoQ 
a  contract  which  she  is  not  autlKNrized  by 
statute  to  make.  Snyder  ▼.  WMy  3  OaL 
88. 

2.  Where  land  is  purchased  in  the  name 
of  one  person,  and  the  cont^ideration  ii 
p'l'd  by  another, «  tnistimmedintcly 
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and  the  person  in  whose  name  the  con- 
veyance is  taken  is  deemed  in  law  to 
hold  as  trustee  for  the  one  furnishing  the 
money,     (hhome  v.  JEndicott,  6  Cal.  153. 

3.  In  order  to  create  such  a  trust,  the 
facts  need  not  appear  affirmatively,  on 
the  face  of  the  deed,  but  may  be  proved 
by  any  note  or  memorandum,  in  writing, 
of  the  nominal  purchaser,  even  though  he 
plead  the  statute  of  frauds.     lb.  154. 

4.  A  trustee  cannot  purchase,  nor  deal 
with  the  subject  of  the  trust,  nor  purchase 
debts  to  be  paid  out  of  the  trust  fund,  nor 
place  himself  in  a  pasition  antagonistic  to 
the  trust    Page  v.  Ndglee,  6  Cad.  245. 

5.  The  purchase  by  a  trustee  of  a  debt, 
to  be  paid  out  of  the  trust  fund,  and  caus- 
ing an  action  to  be  brought,  and  a  judg- 
ment obtained  thereon,  in  the  name  of  an- 
other, if  not  a  fraud  in  fact,  was  a  violation 
of  his  duties  as  a  trustee,  and  it  makes  no 
difference,  in  this  respect,  whether  his 
trust  is  created  by  deed  or  mortgage,  or 
whether  the  same  was  void  or  not.     lb. 

6.  Having  accepted  the  trust  and  re- 
ceived Jhe  rents*  of  the  property,  the 
trustee  cannot  dispute  its  validity,  particu- 
larly for  his  own  benefit.     lb. 

7.  A  judgment  so  obtained  by  a  trustee 
is  void  in  law,  and  a  nullity,  and  may  be 
ei^joined  at  the  instance  of  the  party  exe- 
cuting the  deed  of  trust  to  secure  the  pay- 
ment of  his  debts  out  of  the  fund.     lb. 

8.  The  transfer  of  a  bond  for  title  to 
land  upon  a  promise,  by  the  assignee,  to 
pay  a  certain  debt  of  the  assignor,  binds 
the  assignee  to  perform  the  trust,  and  the 
obligation  to  pay  his  debt  is  not  affected 
by  any  misrepresentations  made  by  the 
assignor  to  the  assignee,  because  the  rights 
of  the  creditor,  under  tlie  ti'ansfer,  had  al- 
ready vested.     ConneVy  v.  Peck^  6  CaL 

9.  And  where  the  assignee  was  a  com- 
mercial firm,  and  the  assignment  was  made 
to  an  agent,  acting  as  the  trustee  of  the 
firm,  and  the  agent  obtained  from  the 
obligor  in  the  bond  a  deed  for  the  land  to 
the  members  of  the  firm ;  and,  subse- 
quently, the  firm  sold  the  land  to  their 
successors  in  business,  constituting'  a  new 
firm,  of  which  some  of  the  old  firm  were 
members :  held,  that  the  purchasers  are 
chargeable  with  notice  of  the  trust.     lb. 

10.  On  the  trial  of  an  ifssue  of  fact,,  in- 
volving the  validity  of  a  will,  a  subscrib- 
ing witness  thereto  is  not  rendered  incom- 


petent as  a  witness  by  holding  land  devised 
therein  in  trust  for  the  devisee,  and  with- 
out having  any  Jnterest  himself  therein. 
Peraka  v.  Castro^  6  CaL  357. 

11. 'And  where  such  trustee  had  exe- 
cuted a  covenant  of  warranty  to  a  pur- 
chaser of  a  portion  of  such  lands,  but  was 
fully  indemnified  against  loss  thereby,  by 
the  cestui  que  trust,  and  also  held,  what  he 
thought,  a  sufficient  portion  of  the  pur- 
chase money  so  received  as  further  indem- 
nity, he  is  a  competent  witness,     lb. 

12.  Where  the  deed  to  the  trustee,  and 
his  covenant  of  warranty,  were  given 
in  evidence  to  support  the  objection  to  his 
competency,  by  which  it  appeared  that  the 
land  was  conveyed  to  him  absolutely,  and 
that  he  had  conveyed  apart,  with  covenant 
of  warranty,  but  it  appeared  from  his  ex- 
amination, on  his  voir  dire,  that  his  trust 
existed  by  parol,  and  that  he  really  ha*d  no 
interest  therein,  and  was  indemnified 
against  loss  by  the  warranty :  held,  that 
the  question  as  to  the  admissibility  of  such 
parol  evidence  to  contradict  or  vary  the 
terms  of  the  instrument  under  seal  ^ould 
only  properly  arise  in  a  suit  between  the 
trustee  and  the  cestui  que  trust,  upon  a 
denial  of  the  trust  by  the  grantee,  and 
that,  for  the  purpose  of  the  examination, 
the  evidence  on  the  voir  dire  is  admissi- 
ble,    lb. 

13.  Where  a  bill  alleges  a  parol  trust, 
it  seems  that  i^  must  be  denied,  and  a  gen- 
eral demurrer  will  not  lie.    lb. 

14.  Where  the  complaint  charged  that 
A  was  indebted  to  plaintiff,  and  had  con- 
veyed his  property  to  B  to  be  disposed  of 
for  his  benefit,  and  had  drawn  an  order  in 
favor  of  plcdntiff  on  B,  who  had  accepted 
it;  and  further  charged  that  B  had  subse- 
quently reconveyed  a  portion  of  the  prop- 
erty to  A,  without  consideration,  praying 
that  B  be  compelled  to  execute  the  trust 
in  favor  of  plaintiff:  held,  that  A  was  a 
necessary  and  proper  party  to  the  action. 
Lucas  V.  Payne,  7  Cal.  96. 

15.  By  the  acceptance  of  the  order  they 
became  liable  to  the  plaintifis  as  trustees, 
which  liability  they  could  not  escape  by  a 
subsequent  fraudulent  transfer  of  the  trust 
property.    lb. 

16.  Where  an  administrator  is  sued  in 
equity  by  the  people,  to  compel  him  to  pay 
over  to  the  county  treasurer  money  col- 
lected by  the  intestate  as  the  collector: 
held,  that  he  occupied  the  position  of  one 
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who  takes  possession  without  authority  of 
property  belonging  to  another,  and  that  he 
may  be  treated  as  a  trustee  de  son  tort. 
People  V.  Houghtcding^  7  Cal.  351. 

17.  If  the  plaintiff  alleges  an  express 
trust,  it  is  incumbent  upon  him  to  prove  it 
as  alleged,  but  such  a  trust  may  be  proved 
by  circumstances,  and  to  ascertain  the  in- 
tention of  the  parties,  the  court  will  con- 
sider the  then  existing  circumstances. 
Gunter  v.  Janes,  9  Cal.  655. 

18.  A  mortgagee,  who  is  also  a  trustee, 
is  as  strictly  bound  to  execute  his  trust 
faithfully  as  he  would  be  were  he  not  a 
creditor,  but  acting  for  the  benefit  of  an- 
other cestui  que  trust.     2  b. 

19.  A  party  seeking  to  enforce  a  trust 
against  the  administrator  of  a  trustee,  is 
compelled,  from  the  complex  nature  of  the 
cause,  to  ask  relief  in  a  court  of  equity. 
The  claimant  of  specific  property  is  not  a 
creditor  within  the  meaning  of  the  probate 
law,  and  therefore  he  is  not  bound  to  pre- 
sent his  claim  to  the  administrator.     lb. 

20.  A  trustee  cannot,  by  mingling  trust 
moi^ys  with  other  funds,  change  his  char- 
acter from  that  of  trustee  to  that  of  mere 
debtor,     lb,  659. 

21.  The  acts  of  either  the  trustee  or 
cestui  que  trust,  without  the  consent  of  the 
other,  should  not  be  permitted  to  change 
the  relation  or  capacity  of  the  parties.  lb. 

22.  In  cases  of  express  trust,  the  capac- 
ity and  that  of  the  cestui  que  trust  are 
created  by  trust,  and  all  the  legal  rights 
and  duties  belonging  to  the  one  or  the 
other  are  but  the  legitimate  results  con- 
templated by  the  contract  itself,  and  flow 
from  the  capacity  of  each  party  thus 
created  by  the  concurrence  of  the  two 
wills.     Jb. 

23.  If  the  trustee  does  a  wrongful  act, 
then  he  by  the  act  consents  to  be  treated 
as  a  trespasser  or  debtor,  at  the  option  of 
the  cestui  que  trust.     lb. 

24.  A  trustee  should  never  be  permitted 
to  defeat  the  rights  of  the  cestui  que  trust 
80  long  as  it  is  in  the  power  of  a  court  of 
equity  to  enforce  them.     lb.  660. 

25.  When  trustees  act  with  good  faith, 
and  without  any  selfish  motive,  they  are 
entitled  to  be  treated  by  a  court  of  equity 
with  liberality  and  indulgence,  and  es- 
pecially when  they  act  under  the  advice  of 
counsel.     Mltg  v.  Naglee,  9  Cal.  695. 

26.  Trustees  act  for  the  benefit  of 
others  and  not  for  themselves,  and  the  fair 


exercise  of  their  judgments  should  be  a 
protection  to  them.  Very  supine  negli- 
gence or  willful  default  will  render  them 
liable ;  but  to  make  them  liable  for  mere 
errors  of  judgment  would  tend  to  discour- 
age good  and  prudent  men  from  under- 
taking any  trust.     lb. 

27.  Delay  on  their  part  in  bringing  suit 
to  recover  the  rents  of  the  trust  estate,  if 
subsequently  approved  by  the  cestui  que 
trusts,  will  excuse  them.     Jb.  696. 

28.  Money  advanced  by  the  trustees  to 
the  cestui  que  trusts,  with  the  understand- 
ing that  the  same  should  be  repaid  out  of 
the  rents  of  the  trust  property,  is  a  lien 
only  upon  the  net  incoming  rents,  and  not 
alien  upon  the  trust  property.     lb. 

29.  The  same  is  true  respecting  the 
charges  for  legal  services  of  one  of  the 
trustees  in  the  management  of  the  trust 
property.  The  rents  must  be  applied  to 
the  payment  of  such  allowances  until  they 
are  liquidated.     lb. 

30.  The  condition  that  the  party  of  the 
second  part  shall  deliver  up  the  property 
upon  a  failure  to  comply  with  it»  terms,  to 
the  party  of  the  first  part,  to  be  sold  by 
them  to  pay  the  debts  of  the  firm  out- 
standing, then  to  pay  the  balance  over  to 
the  party  of  the  second  part,  is  only  a  trust 
retained  upon  the  properly  sold  which  may 
be  enforced  like  any  other  trust.  A  court 
of  equity  would  enforce  it  as  a  mortgage 
or  vendor's  lien.  Oayton  t.  Wiaiker^  10 
Cal.  454. 

81.  Where  a  party  signs  a  promissoiy 
note  with  the  addition  to  his  name  of  t^ 
word  **  trustee,"  he  is  personally  liable ; 
nor  can  evidence  be  admitted  to  show  thai 
at  the  time  of  the  execution  of  the  note 
there  was  a  parol  agreement  that  be 
should  not  be  personally  liable-,  but  the 
note  was  to  be  paid  out  of  a  trust  fund. 
Conner  v.  Clarky  12  Cal.  171. 

32.  A  deed  by  a  husband  of  his  sepa- 
rate real  estate  to  a  trustee  for  the  benefit 
of  his  wife,  whether  executed  in  com- 
pliance with  an  antenuptial  contract,  or  by 
way  of  settlement  upon  his  wife,  independ- 
ent of  any  previous  contract,  the  husband 
being  at  the  time  free  from  debts  and  lia- 
bilities is  valid.  Barker  v.  Konemanj  13 
Cal.  10. 

33.  The  law  allows,  and  even  regards 
with  favor,  provisions  made  by  the  hus- 
band, when  in  solvent  circumstances,  for 
his  wife  and  fiunily,  agunst  the  poaaibk 
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misfortunes  of  a  future  day,  by  setting 
apart  a  portion  of  his  property  for  their 
benefit.     Ih, 

34.  A  note,  stating  that  "  We,  the  un- 
dersigned, trustees  of  the  First  African 
Methodist  Episcopal  Church,  on  behalf  of 
the  whole  board  of  trustees  of  said  associa- 
tion, promise  to  pay,"  etc.,  and  signed 
without  qualification  by  two  persons  hav- 
ing authority,  is  the  note  of  the  church, 
and  not  of  the  signers.  SaskeU  y.  Com- 
isk,  13  Cal.  47. 

35.  A  mortgagee  of  land  in  possession 
must  account  for  rents  and  profits ;  and 
after  payment  of  the  debt  for  which  the 
mortgage  was  given,  he  becomes  by  opera- 
tion of  law,  trustee  of  the  surplus  for  the 
mortgagor.  Pierce  v.  Rohinson^  13  Cal. 
121. 

36.  •  Where  it  was  agreed  between  the 
mortgagor  and  mortgagee  that  the  land 
and  its  proceeds  were  to  be  held  not  only 
as  security  for  the  debt  due  the  latter,  but 
for  debts  due  third  persons,  laborers  on 
the  land  for  instai|ce :  held,  that  such  an 
agreement  was  an  appropriation  of  said 
surplus  for  the  benefit  of  said  third  per- 
sons, not  revocable  when  they  have  acted 
on  the  faith  of  it,  and  the  mortgagee  is  a 
trustee  of  the  same  for  said  third  persons. 

37.  Such  an  agreement  operates  as  an 
equitable  assignment  of  the  surplus,  so 
soon  as  any  exists  which  does  not  pass  to 
the  administrator  of  the  mortgagee  as 
general  assets  for  the  benefit  of  the  cred- 
itors at  large,  but  is  subject  in  his  hands  to 
the  same  trust  which  attached  to  it  before 
the  decease  of  the  intestate.     Ih. 

38.  If  a  confidential  agent,  trusted  by  a 
principal  with  money  used  in  trade,  appro- 
priates the  money  to  the  purchase  of 
property  for  his  own  use  and  benefit,  and 
the  property  can  be  identified  as  that  so 
bought,  the  agent  will  be  held  as  trustee 
for  the  owner  of  the  money.  Wells  v. 
Itohinson,  13  Cal.  139. 

39.  After  the  assignee  of  property  in 
trust  for  creditors  takes  possession,  the  title 
and  trust  become  fixed  and  executed,  and 
the  assignment  is  not  recoverable.  The 
want  of  a  schedule  of  the  property  in  such 
case,  though  sometimes  regarded  as  a  cir- 
cumstance of  fraud,  will  not  of  itself  avoid 
the  assignment.  Forbes  v.  ScanneU^  13 
Cal.  287. 

40.  That  the  trustees  employ  the  part- 
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ner  assigning  to  aid  them  in  winding  up 
the  concern,  and  pay  him,  and  allow  his 
wife  some  furniture,  etc.,  is  not  proof  of 
fraud  in  the  assignment,  there  being  no 
evidence  that  these  benefits  were  promised 
at  the  time  of  the  assignment.     lb.  288. 

41.  Where  the  wife  makes  a  contract 
with  the  husband  by  which  she  gives  him 
money,  her  separate  property,  for  steam- 
boat stocks  owned  by  him:  held,  that 
assuming  the  contract  to  be  void  because 
made  between  husl^nd  and  wife,  the  hus- 
band is  in  a  position  of  having  taken  his 
wife's  money  without  her  consent  and  con- 
verted it  into  stock,  and  that  he  thereby 
becomes  her  trustee ;  that  she  can  follow 
the  money  into  whatever  property  it  goes  ; 
that  being  in  possession  of  the  stock  she 
can  hold  it  until  ftilly  indemnified,  and 
that  his  creditors  cannot  reach  it.  George 
V.  Ransom,  14  Cal.  660. 

42.  A  deed  of  trust,  the  trustee  not 
being  the  creditor,  but  a  third  party,  given 
to  secure  a  note,  and  authorizing  the 
trustee  to  sell  the  land  at  public  auction 
and  execute  to  the  purchaser  ^  good  and 
sufficient  deed  of  the  same,  upon  default 
in  paying  the  note,  or  interest  as  it  falls 
due,  and  out  of  the  proceeds  to  satisfy  the 
trust  generally,  and  to  render  the  surplus 
to  the  grantor,  is  not  a  mortgage,  requir- 
ing judicial  foreclosure  and  sale.  Koch  v. 
Brings,  14  Cal.  262. 

43.  In  a  deed  of  trust,  as  here,  there 
can  be  no  forfeiture  of  the  estate,  and 
hence,  no  equity,  as  against  such  forfeiture 
to  foreclose,  as  in  England.  Nor  should 
a  suit  for  decree  and  sale,  as  under  our 
system,  lie,  because  such  suit  could  be 
based  only  on  the  contract  of  the  parties, 
and  the  contract  is  that  the  trustee  shall 
sell,  upon  the  happening  of  a  certain  event 
lb.  463. 

44.  Relief  in  equity  would  be  limited 
to  the  contract,  and  a  sale  could  only  be 
made  by  enforcing  the  trust.  From  sales 
under  such  trusts  there  is  no  equity  of  re- 
demption, for  there  is  no  forfeiture.  Per- 
formance of  the  trust  carries  out  the  con- 
tract of  the  parties.     lb, 

45.  A  party  who  permits  himself  to  stand 
on  the  book  of  a  water  company,  incorpor- 
ated under  the  statutes  of  the  State,  as  a 
stockholder,  is  eligible  to  ofiice,  and  is  not 
a  competent  witness  for  the  company  in  an 
action  against  it  for  overflowing  plaintiff's 
mining  claim.      The  fact  that  the  stock 
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was  held  in  his  name  in  trust  for  another, 
the  transfer  having  been  made  simply  to 
enable  him  to  become  an  officer  of  the 
company,  does  not  relieve  him  from  re- 
sponsibility. The  trust,  in  such  case,  is 
only  implied ;  and  the  seventieth  section 
of  the.  corporation  act  of  1853  applies 
only  to  the  trustee  of  an  express  trust 
Wolf  V.  St.  Louis  Independent  Water  Go,, 
15  Cal.  320. 

46.  Defendants  were  the  holders  of  a 
mortgage  executed  by  the  Yreka  Water 
Co.  and  B.  to  them,  to  secure  advances 
made  and  to  be  made,  by  themselves  and 
others,  to  said  company.  Plaintiff  had 
made  advances  to  the  company,  and  was 
one  of  the  persons  intended  to  be  secured 
by  the  mortgage,  though  not  a  party  there- 
to. Defendants  assign  the  mortgage,  re- 
ceive the  consideration  therefor,  but  refuse 
to  pay  any  portion  of  the  money  to  plaint- 
iff, who  sues  for  money  had  and  received 
to  his  use  ;  held,  that  defendants  occupied 
toward  plaintiff  the  position  of  trustees, 
and  that  the  money  sued  for  was  received 
in  that  ch^^racter ;  that  it  is  of  no  conse- 
quence that  the  trust  was  created  by  a 
contract  to  which  plaintiff  was  not  a  party, 
as  he  subsequently  assented  to  it,  and  de- 
fendants cannot  now  repudiate  it  and  de- 
tain money  which  they  would  not  other- 
wise have  received.  Kreutz  v.  Livingston, 
15  Cal.  347. 

47.  Bill  avers,  in  substance,  plaintiff  to 
be  holder  of  several  notes  and  mortgages 
executed  to  him  by  defendants,  H.  and 
wife,  and  that  the  defendant,  0*D,,  pro- 
posed to  plaintiff  to  buy  said  notes  and 
mortgages  for  a  certain  sum,  which  plaint- 
iff agreed  to  take ;  that  O'D.  desired,  be- 
fore closing  *  the  purchase,  to  see  H.  and 
wife,  and  learn  whether  they  could  be  in- 
duced or  compelled  to  pay  the  notes; 
asked  plaintiff  for  the  notes  and  mortgages 
to  show  H.  and  wife,  and  that  plaintiff 
delivered  them  to  him,  relying  on  his 
honesty ;  that  O'D.  saw  H.  and  wife,  who 
were  illiterate,  and  by  representing  him- 
self as  the  owner  of  the  notes,  etc,  which 
he  exhibited,  by  threatening  to  sue,  etc, 
induced  H.  and  wife  to  give  him  an  abso- 
lute deed  in  fee  simple  of  the  mortgaged 
premises  for  one  hundred  dollars,  the 
premises  being  worth  many  more  thousands 
of  dollars ;  that  O'D.  then  returned  the 
notes,  etc.,  declined  purchasing  of  plaintiff, 
and   concealed  the  fact  of  having  a  deed, 


acted  as  agent  and  trustee  of  plaintiff^  aod 
for  his  benefit,  and  shoald  have  taken  the 
deed  in  his  name  ;  that  in  equity  said  CD. 
ought  to  be  declared  su«h  trustee,  and  exe- 
cute a  deed  of  the  property  to  plaintiff; 
that,  on  account  of  a  defect  in  the  record 
of  one  of  the  mortgages,  it  does  not  im- 
part notice,  etc,  and  that  if  0*D.  should 
sell  the  property,  as  he  is  trying  to  do,  to 
an  innocent  purchaser,  such  sale  would 
injure  plaintiff  irreparably.  Other  par- 
ties are  made.defendants,  as  claiming  some 
interest  subsequent  to  plaintiff.  Complaint 
prays  for  injunction  against  O'D.,  that  said 
trust  be  declared,  that  he  execute  a  dee^ 
to  plaintiff,  that  H.'s  wife  execute  to 
plaintiff  such  further  conveyance  and  aa- 
surance  and  release  of  equity  of  redemp- 
tion as  may  be  just  in  satisfaction  of  said 
mortgs^es,  and  that  all  defendants  be  bar- 
red, foreclosed,  etc ;  or  that  the  deed  by 
H.  and  wife  to  O'D.  be  declared  void  and 
canceled,  and  he  be  foreclosed  of  all  equity 
of  redemption  thereunder ;  and  if  sadi 
deed  be  canceled,  that  then  the  plaintiff 
have  judgment  against  H.  and  wife  on  said 
notes,  that  all  the  defendants  be  barred, 
etc,  and  premises  sold  to  pay  the  judg- 
ment, etc  O'D.  demurs  that  inconsistent 
causes  of  action  are  united :  held,  that  the 
demurrer  is  not  well  taken,  that  the  alle- 
gations of  the  complaint  make  out  a  homo- 
geneous case  as  against  all  the  defendants, 
to  wit :  a  right  to  enforce  the  mortgages, 
and  to  a  decree  of  foreclosure  binding  sub- 
sequent claimants,  of  whom  O'D.,  by  his 
purchase,  is  one,  with  notice  of  the  mort- 
gages.  De  Leon  v.  Higuera,  15  CaL  495. 

48.  Where  plaintiff  deposits  money  wiii 
defendant,  to  be  loaned  out  from  time  to 
time,  the  interest  to  be  collected,  and  prin- 
cipal and  interest  to  be  held  by  him  for 
plaintiff  until  called  for,  there  is  a  contin- 
uous trust,  and  if  defendant  used  the 
money  himself,  he  would  be  like  a  guardiim 
using  his  ward's  money,  and  be  regarded 
as  a  borrower  upon  the  same  terms  upon 
which  he  could  have  loaned  to  others. 
Baker  v.  Joseph,  16  CaL  176. 

49.  Where  a  son  conveys  real  estate  to 
his  father — the  only  consideration  being  a 
verbal  agreement  by  the  father  to  make  a 
will  and  devise  to  the  son  cerbun  property, 
and  the  father  dies  without  having  cooi- 
plied  with  the  agreement — the  agreement 
is  void,  the  conveyance  is  executed  with- 
out consideration,  express  or  implied,  aad 
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a  trust  results  in  favor  of  plaintiff  by  im- 
plication of  law,  and  he  may  set  aside  the 
conveyance  and  recover  the  property — it 
being  shown  that  the  transaction  was  not 
a  gift.     Huss  V.  Mebius,  16  Cal.  355, 

50.  If,  in  such  case,  the  conveyance  did 
not  express  the  consideration  for  which  it 
was  given,  but  acknowledged  the  payment 
of  a  nominal  consideration  in  money,  parol 
evidence  would  be  inadmissible  to  estab- 
lish trust  in  favor  of  the  son.     lb,  356. 

51.  The  doctrine  of  resulting  uses  and 
trusts  is  founded  upon  mere  implication  of 
law,  and,  generally,  this  implication  can- 
not be  indulged  in 'favor  of  the  grantor, 
where  it  is  inconsistent  with  the  prCv^^ump- 
tions  arising  from  the  deed.  Unless  there 
be  evidence  of  fraud  or  mistake,  the  re- 
citals in  a  deed  are  conclusive  upon  the 
grantee,  and  no  resulting  trust  can  be 
raised  in  his  favor  in  opposition  to  the  ex- 
press terms  of  the  conveyance.     Ib» 

52.  No  implication  of  trust  arises  on  the 
purchase  of  property  by  a  parent  in  the 
name  of  his  child  ;  as  is  the  case  whei^the 
purchase  money  is  paid  by  one  person,  and 
the  conveyance  taken  in  the  name  of  a 
stranger.  Prima  facie,  such  purchase  is 
regarded  as  an  advancement     IL  357. 


UNDERTAKING. 

1.  In  general. 
II.  On  Attachment. 

1.  On  Release  of  Attachment. 
m.  On  Indemnity  to  Sheriff. 
IV.  On  Appeal. 
V.  On  Injunction. 
VI.  In  Replevin. 
VII.  Bail  Bond. 
VIII.  Of  a  Receiver. 


I.  In  general. 

1.  An  undertaking  exacted  by  an  officer 
wLen  he  has  no  authority  to  require  it,  is 
Toid.     Bejiedict  v.  Bray^  2  Cal.  255. 

2.  An  undertaking  which  is  void  at  law 
is  not  legal  evidence.     Ih. 

3.  No  alteration  or  erasure  will  defeat  [ 


the  recovery  upon  a  bond,  unless  it  ma- 
terially affects  the   rights  or  condition  of 
the  obligee,  or  is  the  result  of  a  fraudulent 
intent  to  effect  the  same  object.     Tamer 
V.  BiUagram,  2  Cal.  522. 

4.  If  an  undertaking  has  to  be  executed 
by  the  plaintiff,  and  i.>»  executed  to  the  de- 
fendant by  a  wrong  name,  the  latter  has 
his  remedy,  smd  may  describe  it  as  given 
to  him,  and  may  show  that  he  was  the 
party  intended.  Morgan  v.  T7irift,  2  Cal. 
563. 

5.  An  omission  to  allege  delivery  in  a 
suit  on  a  bond  can  be  takeYi  advantage  of 
only  on  demurrer,  or  the  d  efect  is  cured 
by  a  verdict.  Garcia  v.  Satrustegvi^  4 
Cal.  244. 

6.  In  an  action  on  a  bond  or  written 
undertaking  there  can  be  no  constructive 
parties  jointly  liable  with  the  proper 
obligors.     Lindsay  v.  Flint,  4  Cal.  88. 

7.  A  plaintiff  being  the  real  party  in 
interest  has  a  right  to  sue  upon  an  under- 
taking, though  made  payable  to  the  people 
of  the  State.  Taaffe  v.  Rosenthal,  7  Cal. 
518  ;  Baker  v.  Bartol,  7  Cal.  5o  1. 

8.  To  support  the  condition  of  a  bond, 
the  court  will  transpose  or  rejt'ct  insensible 
words,  and  c!onstrue  it  according  to  the 
obvious  intent  of  the  parties.  Swain  v. 
Graves,  8  Cal.  551. 

9.  But  conceding  that  there  is  a  neces- 
sary discrepancy  between  the  condition 
and  the  penal  portion  of  the  bond,  it  can- 
not be  set  up  by  the  obligors,  as  the  bond 
would  be  single,  and  in  a  suit  thereon  the 
plaintiff  would  be  entitled  to  the  full 
amount.     lb, 

10.  The  sureties  on  an  undertaking  are 
entitled  ip  stand  on  the  precise  terms  of 
the  contract,  and  there  U  no  way  of  ex- 
tending their  liability  beyond  the  stipula- 
tion to  which  they  have  clioson  to  bind 
themselves.  Tarpey  v.  ShiUenherger,  10 
Cal.  390. 

11.  When  a  party  gave  Ui^ice  of  the 
justification  of  the  sureties  on  an  under- 
taking before  the  clerk  of  the  court  below 
on  the  second  of  November,  between  the 
hours  of  ten  a.  ai.  and  five  p.  m.,  of  that 
day,  and  the  sureties  appeared  u[)()n  such 
notice  soon  after  ten  of  that  day :  held," 
that  the  clerk  acted  properly  in  refusing 
to  take  their  justification,  the  opposite 
party  being  absent  until  the  last  hour  stated 
in  the  notice.  Lower  y,  Knox,  10  Cal.  481. 

12.  Where  there  are  several  obli;rees  in 
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such  an  undertaking  promising  to  pay  "said 
parties  enjoined,"  etc.,  suit  may  be  brought 
in  the  name  bf  one  alone,  if  he  be  bene- 
ficially entitled  to  the  fruits  of  the  recov- 
ery.    Prader  v.  Purkett,  13  Cal.  591. 

13.  Where  a  surety  undertakes  that  his 
principal  shall  pay  any  judgment  to  be 
rendered,  etc.,  the  judgment  against  the 
principal  is  conclusive  against  the  surety. 
Pico  V.  Webster,  U  Cal.  204. 

14.  No  recovery  can  be  had  on  a  bond 
purporting  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the 
latter  only ;  otherwise  as  to  the  undertak- 
ing under  our  system.  They  are  original 
and  independent  contracts  on  the  part  of 
the  sureties,  and  do  not  require  the  signa- 
ture of  the  principal.  Oiti/  of  Sacramento 
T.  Dunlap,  14  Cal.  423. 


o 


21.  It  is  no  objection  to  an  undertakin 
on  attachment  that  it  is  made  payable  to 
the  people  of  the  State-  of  California  in- 
stead of  the  defendant  in  the  suit,  a.<  the 
latter  can  sue  tliereon  in  his  own  name. 
Taaffe  v.  JRosenthal,  7  Cal.  518. 

22.  A  mistake  in  the  recital  of  the  bond 
as  to  the  amount  for  which  the  attachment 
issued  may  be  explained  and  corrected  by 
parol,     palmer  v.  Vance,  13  CaL  556. 


n.  Ox  Attachment. 

15.  Damages  caused  by  the  depreciation 
of  real  estate  under  an  attachment,  and 
injury  caused  to  the  credit  and  reputation 
of  the  defendants  by  reason  of  the  atta<ih- 
ment,  are  too  remote  to  submit  to  the  jury 
in  an  action  on  the  undertaking.  Heath 
v.  Lent,  1  Cal.  412. 

1 6.  Jn  an  action  on  an  attachment  hond 
for  damages  accruing  from  a  wrongful 
suing  out  of  an  attachment,  counsel  fees 
constitute  no  part  of  the  damages.  Heath 
V.  Lent,  1  Cal.  412 ;  overruled  in  Ah 
Thaie  v.  Qu<in  Wan,^  Cal.  219. 

17.  If  the  affiant  had  not  good  reason 
to  believe  the  matters  set  forth  in  his  affi- 
davit on  attachment,  the  defendant,  whose 
name  and  credit  have  been  impaired  by 
the  wrongful  issuing  out  of  the  writ,  has 
no  recourse  on  the  bond,  if  his  property 
has  not  been  attached,  but  must  resort  to 
a  criminal  action  or  a  private  action  for 
the  tort.     Heath  v.  Lejit,  1  Cal.  412. 

18.  If  a  justice  issue  an  attachment  and 
take  an  undertaking  in  a  suit  for  a  sum 
exceeding  his  jurisdiction,  tlie  proceedings 
are  void,  and  no  action  will  lie  on  the  bond. 
Benedict  v.  Bray,  2  Cal-  254. 

19.  An  attachment  bond  was  executed, 
but  before  the  writ  was  levied  the  attach- 
ment was  dismissed  :  held,  that  the  bond 
was  void.     Ih, 

20.  The  undertaking  should  precede 
the  writ  and  accompany  the  affidavit.    Ih, 


1.  On  Release  of  Attachment 

23.  Where  a  bond  is  given  for  the  re- 
lease of  a  vessel  attached  by  virtue  of  a 
statute  which  does  not  apply  to  vessels  of 
that  peculiar  class :  held,  that  the  principal 
and  sureties  were  not  liable  6n  the  bond. 
McQueen  v.  Ship  RusseU,  1  Cal.  165. 

24.  Where  the  bond  is  given  the  vessel 
shall  be  released,  leaving  the  action  to 
proceed  in  the  same  manner  agiunst  the 
vetsel  as  if  it  had  remained  under  seizure, 
and  if  the  vessel  is  not  liable,  the  giving 
of  the  bond  cannot  vest  a  jurisdiction  over 
the  subject  matter.     Hk.  166. 

25.  A  bond  given  to  release  property 
attached  only  releases  it  from  the  custody 
of  the  sheriff,  and  is  not  an  actual  substi- 
tution of  security,  compelling  the  plaintiff 
to  proceed  upon  the  bond  alone  to  colled 
his  judgment.  Low  v.  Adams,  6  C^d.  2?1. 

26.  In  an  action  on  a  bond  given  to  re- 
lease property  from  attachment,  the  com- 
plaint should  state  that  the  property  was 
released  upon  the  execution  and  delivery 
of  the  bond.  To  charge  the  obligors,  it  is 
necessary  to  state  the  consideration  of  the 
undertaking,  and  a  mere  reference  to  a 
condition  of  the  bond  itself,  wherein  such 
release  is  stated  as  a  consideration,  is  in- 
sufficient. Palmer  v.  Melvin,  6  CaL  652 ; 
Curtis  V.  Richards,  9  Cal.  37. 

27.  In  a  bond  given  to  release  property 
seized  on  attachment,  the  obligors  under- 
took to  pay  on  demand  to  plaintiffs  in  the 
action  the  amount  of  the  judgment  and 
costs,  not  to  exceed  $3,000,  which  plaint- 
iffs might  recover.  In  the  bond  the  actioa 
is  recited  as  for  $1,600.  Upon  delivery 
of  the  bond  the  property  was  returned  to 
the  debtor.  Plaintiffs  in  the  action  had 
judgment  for  an  amount  exceeding  the 
penalty  of  the  bond :  held,  that  reooveiy 
may  be  had  on  the  bond  to  the  extent  oi 
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the  penalty.     Palmer  v.    Vance^  13  Cal. 
556. 

28.  Such  a  bond  is  not  a  statutory  un- 
dertaking, but  is  valid  as  a  common  law 
obligation ;  the  mistake  in  the  recital  as  to 
the  amount  for  which  attachment  issued 
riiay  be  explained  and  corrected  by  parol. 
Ih. 

29.  Execution  against  the  judgment 
debtor  in  such  case  is  not  a  condition  pre- 
cedent to  suit  on  the  bond.     Ih.  557. 

30.  A  bond  given  to  the  sheriff  volun- 
tarily on  deUvery  of  the  property  is  valid 
at  common  law.     Ih, 


m.  On  an  Indemnity  to  Sheriff. 

31.  An  indemnity  bond  to  the  sheriff  to 
retain  property  seized  under  attachment 
is  an  instrument  necessary  to  carry  the 
power  to  sue  into  effect.  Davidson  v. 
DaUas,  8  Cal.  251. 

32.  Where  property  was  seized  under 
two  attachments,  and  the  property  was 
claimed  by  a  third  party,  whereupoij  both 
attaching  creditors  indemnified  the  sheriff, 
who  went  on  and  sold  it  and  paid  the  pro- 
ceeds to  the  first  attaching  creditor,  the 
amount  not  equalling  his  judgment,  and 
afterwards  the  claimant  obtained  judgment 
against  the  sheriff  for  the  value  of  the 
property :  held,  that  the  recourse  must  be 
had  against  the  first  attaching  creditor,  for 
whose  benefit  the  property  was  sold.  Ih, 
253 ;  doubted  in  the  same  case,  15  Cal.  80. 

33.  Where  an  indemnity  bond  is  given 
to  tlie  sheriff  to  hold  him  harmless  and 
pay  any  judgment  which  maybe  rendered 
against  him  by  reason  of  his  seizure  of 
certain  property,  his  remedy  at  law  on  the 
bond  is  clear  for  the  amount  of  any  such 
judgment,  whether  he  be  solvent  or  not, 
or  whether  his  official  sureties  could  be 
held  or  not,  and  a  bill  in  equity  will  not 
lie.     White  v.  Fratt,  13  Cal.  524. 

34^  Where  a  sheriff  seizes  goods  on  tw) 
attachments  in  behalf  of  different  plaint- 
iffs, and  the  property  bemg  claimed  by  a 
third  person,  the  plaintiffs  in  the  attach- 
ment suits  execute  to  the  sheriff  separ^^te 
indemnifying  bonds,  there  is  no  joint 
liability  between  the  plaintiffs  to  the  sheriff. 
!Each  bond  must  be  sued  on  as  an  inde- 
pendent obligation.     Jh,  525. 


IV.    On  Appeal. 

35.  On  an  a[)plication  for  justification 
of  bail  on  appeal,  the  merits  of  the  appeal 
will  not  be  considered.  Bradley  v.  Hall^ 
1  Cal.  199. 

36.  If  the  appellants  have  been  guilty 
of  no  laehes  in  perfecting  their  appeal,  the 
court  may  enlarge  the  time,  upon  terms, 
for  them  to  file  their  bond  to  entitle  them 
to  a  stay  of  proceedings.     Ih, 

37.  The  omission  of  the  words  "  to  pay 
to  "  will  not  invalidate  the  obligation  of  an 
appeal  bond,  or  leave  should  be  granted  to 
file  a  good  bond.  Billings  v.  JRoadhouse, 
5  Cal.  71. 

38.  An  objection  that  a  county  court 
has  no  jurisdiction  in  cases  on  appeal, 
where  no  appeal  bond  is  given,  as  required 
by  the  statute,  should  be  made  in  the  court 
below ;  it  is  too  late  to  raise  the  question  in 
the  supreme  court  Howard  v.  Barman, 
5  Cal.  78. 

39.  Where  such  an  objection  is  made 
in  the  proper  time,  it  is  the  duty  of  the 
presiding  judge  to  hear  the  excuse  of  the 
party  failing  to  produce  it,  and  if  sufficient, 
to  allow  him  to  file  a  bond.     lb,  79. 

40.  Where  an  appeal  is  dismissed  for 
want  of  a  proper  bond  and  no  final  judg- 
ment has  been  rendered,  an  appeal  can  be 
taken  at  any  time  within  the  period  allow- 
ed by  law.  Martinez  v.  Gallardo,  5  Cal. 
155. 

41.  An  objection  that  there  is  no  un- 
dertaking on  appeal  filed  cannot  apply  in 
a  case  where  no  right  of  the  defendant  is 
infringed,  and  a  State  cannot  be  denied  a 
hearing  in  her  own  courts  because  no  bond 
has  been  .  filed  for  costs,  when  a  fund  has 
been  provided  by  law  for  such  cases.  Peo- 
ple  V.  Clingan,  5  Cal.  391. 

42.  To  enable  the  assignee  of  a  judg- 
ment to  sue  on  an  appeal  bond  filed  in  the 
cause,  he  must  have  an  assignment  of  the 
bond.     Moses  v.  Thome^  6  Cal.  88. 

43.  Where  an  appeal  is  withdrawn  or 
dismissed  by  consent  of  both  parties,  no 
action  can  be  maintained  on  the  appeal 
bond.     Oshorn  v.Bendrickson,  6  Cal.  175.' 

44.  Giving  an  appeal  bond  does  not 
release  the  lien  acquired  by  docketing  the 
judgment.     Low  v.  Adatns,  6  Cal.  281. 

45.  Where  the  appeal  is  bona  fi<ie,  and 
not  taken  for  delay,  appellate  courts  will 
always  permit  a  new  undertaking  to  be 
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filed    where    the    original    is    defective. 
Coulter  V.  Stark,  7  Cal.  245. 

46.  Where  a  motion  is  made  in  the 
county  court  to  dismiss  an  appeal,  on  the 
ground  that  the  undertaking  filed  is  insuf- 
ficient, and  before  the^  determination  thereof 
the  other  party  offers  to  amend  his  under- 
taking :  held,  that  it  is  error  to  refuse  to 
allow  him  so  to  do.  Cunningham  v.  Hop- 
Inns,  8  Cal.  33. 

47.  The  appellant  must  show  by  the 
certificate  that  the  notice  and  undertaking 
on  appeal  has  been  filed  in  due  time,  and 
if  not  shown  to  be  filed,  then  the  respond- 
ent must  object  thereto  by  motion  to  dis- 
miss, and  not  for  the  first  time  in  his  brief. 
Bryan  v.  Berry,  8  Cal.  134;  Franklin  v. 
Reiner,  8  Cal.  340 ;  Whipley  v.  Mills,  9 
Cal.  641;  Hastings  v.  HaMecky  10  Cal. 
31. 

48.  An  appeal  bond  will  be  so  construed 
as  to  carry  out  the  obvious  intention  of  the 
parties.     Swain  v.  Graves,  8  Cal.  551. 

49.  An  undertaking  on  appeal  is  an  in- 
dependent contract  on  the  part  of  the 
sureties,  in  which  it  is  not  necessary  that 
the  appellant  should  unite.  Curtis  v. 
Richards,  9  Cal.  38 ;  Tissot  v.  Darling,  9 
Cal.  285. 

50.  A  district  court  has  no  jurisdiction 
of  an  action  on  an  appeal  bond  to  pay  all 
costs  and  damages  not  exceeding  three 
hundred  dollars,  when  the  costs  and  dam- 
ages amount  to  less  than  two  hundred  dol- 
lars.    Page  v.  Ellis,  9  Cal.  250. 

51.  An  averment  in  the  complaint,  in  a 
suit  on  an  appeal  bond,  that  execution  had 
been  issued  on  the  judgment  and  returned 
unsatisfied,  is  necessary.  The  nonpayment 
of  the  judgment  can  be  shown  without 
issuing  an  execution.  Tissot  v.  Darling, 
9  Cal.  285. 

52.  Where  suit  is  brought  in  the  name 
of  the  husband  and  wife,  and  no  objection 
is  made  to  the  joinder  of  the  wife,  and 
judgment  is  obtained,  and  afterwards  de- 
fendants execute  an  undertaking  on  appeal 
to  the  husband  And  wife,  and  suit  is  after- 
wards brought  on  the  undertaking  in  the 
name  of  the  husband  and  wife :  held,  that 
the  defendants  are  concluded  by  the  acts  of 
the  appellant,  and  that  the  wife  is  properly 
joined  in  the  suit  on  the  undertaking.   Ih. 

53.  It  is  the  duty  of  a  justice  of  the 
■peace,  when  an  appeal  bond  is  presented 
to  him  for  his  approval,  to  act  promptly. 
If  he  receives  the  bond  without  objection, 


it  will  be  too  late  to  disi^prove  it  the  next 
day.  ,  People  v.  Harris^  9  CaL  572. 

54.  The  service  of  notice  shoold  be 
made  after,  or  at  the  time  of  filing  of  the 
notice  of  appeal,  and  before  or  at  the  time 
of  the  filing  the  undertaking  on  appeaL 
Hastings  v.  HaUeck,  10  CaL  81. 

55.  The  period  of  five  days  fixed  by 
law  for  filing  the  undertaking  on  appeal 
cannot  be  abridged  by  the  error  or  negli- 
gence of  the  appellant ;  nor  can  that  ap- 
pellant, by  serving  a  copy  of  the  notice  of 
appeal  before  the  original  is  filed,  keep  the 
respondent  watching  the  clerk's  ofiice  to 
see  when  it  is  done.     Ih. 

56.  Where  a  notice  of  appeal  to  the 
supreme  court  and  undertaking  were  filed 
in  the  clerk's  office  on  the  sixteenth  of 
December,  and  on  the  next  day  a  copy  of 
the  notice  was  served  on  the  re3pon<^t, 
who  within  five  days  after  filing  the  un- 
dertaking excepted  to  the  sufficiency  of  the 
sureties  to  the  undertaking :  held,  that  the 
respondent  was  not  injured  by  the  failure 
of  the  appellant  to  serve  a  copy  d  the 
notice  of  appeal  on  the  day  the  undertak- 
ing was  filed.  Mohehimne  HUl  C  and 
M.  Co.  V.  Woodbury,  10  Cal.  187. 

57.  Where  the  sureties  to  an  undertak- 
ing on  appeal  justify  in  a  sum  less  than 
double  the  amount  specified  in  the  under- 
taking, but  more  thsm  double  the  amount 
of  $300,  such  undertaking  is  suffident, 
under  section  three  hundred  and  forty-eight 
of  the  code,  though  insufficient  to  stay  die 
issuance  of  the  execution.     Ih. 

58.  Where  the  appellant,  on  an  a^^Mal 
pending  from  the  district  court  to  the  su- 
preme court,  filed  in  the  clerk's  office  of 
the  distrtct  court  his  notice  of  appeal  and 
undertaking,  and  the  respondent  within 
the  time  allowed  by  law  excepted  to  the 
sufficiency  of  the  sureties  to  the  undertak- 
ing, and  they  failed  to  justify  to  the  satis- 
faction of  the  clerk  of  said  court,  who 
issued  execution  on  said  judgment :  held, 
that  it  was  error  in  the  judge  of  said  court 
to  make  an  order  of  supersedeas  staying 
said  execution.     Ih.  188. 

59.  No  undertaking  on  appeal  is  neces- 
sary when  the  appeal  is  taken  by  the 
county.  The  board  of  supervisors  repre- 
sent the  county  in  legal  proceedings.  Peo- 
ple V.  Svpervisors  of  M<mn  Cduntu.  10 
Cal.  346. 

60.  The  failure  of  sureties  on  appeal  to 
justify  where  they  are  excepted  to,  leaves 
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the  i^peal  as  though  no  undertaking  had 
been  filed,  and  ineffectual  for  any  purpose. 
Ijower  V.  KnoXy  10  Cal.  480. 

61.  Wliere  a  party  gave  notice  of  the 
justification  of  the  sureties  on  an  under- 
taking before  the  clerk  of  the  court  below, 
on  the  second  of  November,  between  the 
hours  of  ten  a.  h.  and  five  p.  m.  of  that 
day,  and  the  sureties  appeared  upon  such 
notice,  soon  after  ten  of  that  day :  held, 
that  the  clerk  acted  properly  in  refusing 
to  take  their  justification,  the  opposite 
party*  being  absent,  until  the  last  hour 
stated  in  the  notice.    7^.  481. 

62.  Where,  in  an  action  on  an  appeal 
bond,  conditioned  to  pay  the  judgment  ap- 
pealed from  if  the  same  should  be  affirmed 
by  the  appellate  court,  it  appeared  that 
the  judgment  appealed  from  was  reversed, 
with  directions  to  enter  a  different  judg- 
ment: held,  that  the  conditions  of  such 
bond  were  not  broken,  and  that  no  action 
would  He  thereon.  Chase  v.  RieSj  10  Cal. 
517. 

63.  In  an  undertaking  on  appeal,  the 
names  of  the  sureties  need  not  appear  in 
the  body  of  the  paper.  Dore  v.  Cweyy 
13  Cal.  507. 

64.  The  stay  of  proceedings  accorded 
by  the  statute  to  the  execution  of  the  un- 
dertaking on  appeal  is  a  sufficient  consid- 
eration.   Ih,  508."^ 

65.  Noncompliance  with  the  directory 
provisions  of  the  statute  intended  for  the 
benefit  of  the  respondent  does  not  vitiate 
the  undertaking.     Ih. 

66.  Residence  of  the  sureties  and  their 
oocupation,  and  that  the  penalty  must  be 
double  the  amount  of  the  judgment,  are 
directory  provisions.     Ih,  509. 

67.  The  execution  of  the  paper,  the  de- 
livery of  it  to  the  clerk,  filing  it  among 
the  papers,  with  the  affidavit,  and  the  act- 
ual suspension  of  proceedings,  is  prima 
facie  as  sufficient  proof  of  delivery,  if  de- 
livery is '  essential,  as  if  the  instrument 
were  sealed.    7i^  510. 

68.  Where  an  undertaking  on  appeal  is 
more  &vorable  to  the  appellee  than  the 
statute  requires,  he  cannot  complain  that 
the  statute  has  not  been  followed.  lb. 
510. 

69.  Where  an  instrument,  purporting 
to  be  a  bond  on  appeal,  contains  words  of 
obligation,  and  has  a  scroll  opposite  the 
name  of  one  of  the  two  signers,  who  co- 
temporaneously  verify  the  instrument  as 


their  bond,  it  is  the  bond  of  both.     Can- 
field  y.  Bates,  13  Cal.  608. 

70.  On  appeal  from  a  justice's  court, 
in  forcible  entry  and  detainer,  the  execu- 
tion of  an  appeal  bond,  within  ten  days,  is 
not  a  condition  to  the  jurisdiction  of  the 
county  court.  Babe  v.  Hamiltoyiy  15  CaL 
32. 

71.  If  the  bond  be  void  or  defective, 
through  accident  or  mistake,  a  new  bond 
may  be  filed  on  such  terms  as  the  court 
deems  jvwt,  Ae  right  to  thepther  party  be- 
ing re^irded.    IK  33. 

72.  Dismissal  of  an  appeal  in  the  su- 
preme court  for  want  of  prosecution,  in 
accordance  with  the  rules  of  the  courts  op- 
erates as  an  affirmance  of  the  judgment 
below  within  the  statute  relative  to  under- 
takings on  appeal,  unless  the  order  of  dis- 
missal be  vacated  during  the  term.  Karth 
V.  Lighty  15,  Cal.  326 ;  Ckamherlin  v. 
Reedy  16  CaL  207. 

73.  By  the  code,  the  undertaking  on 
appeal,  providing  for  the  liabilities  of  the 
sureties  upon  condition  of  the  affirmance 
of  the  judgment,  operates  as  a  stay,  and 
if  by  a  mere  neglect  to  prosecute  the  ap- 
peal, and  for  that  reason  suffering  it  to  be 
dismissed,  after  the  respondent  has  been 
deprived  of  his  rights  under  the  judgment 
by  the  undertaking,  the  sureties  could  be 
released,  upon  the  pretense  that  the  judg- 
ment was  not  affirmed,  it  is  evident  that 
great  injustice  would  be  in  many  instances 
perpetrated,  and  a  fraud  practised  upon 
respondents.  -  Karth  v.  Lighty  15  Cal. 
327 ;  ChamberUn  v.  Reedy  16  Cal.  207. 

.  74.  After  notice  of  exception  to  the 
sufficiency  of  the  sureties  on  an  under- 
taking on  appeal  to  the  supreme  court, 
they  cannot  justify  without  notice  to  the 
adverse  party ;  and  in  this  case,  the  justi- 
fication being  made  without  notice,  the  ap- 
peal was  ordered  to  be  dismissed,  unless 
appellants,  within  ten  days,  file  a  new  un- 
dertaking, and  the  sureties  thereon  justify 
upon  notice  to  the  respondent.  Stark  v. 
Barretty  15  Cal.  364. 

75.  An  appeal  will  not  be  dismissed 
on  the  ground  of  insufficiency  in  the  justifi- 
cation of  the  sureties  on  the  undertaking, 
where  tl^e  undertaking  was  both  to  render 
the  appeal  effectual  and  to  stay  execution, 
and  the  justification  was  sufficient  for  the 
former  purpose.  Dolbins  v.  DoUarhidey 
15  CaL  375, 

76.  Where    the    examination    of  the 
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sureties  does  not  disclose  sufficient  prop- 
erty to  make  the  undertaking  operate  as  a 
stay,  but  does  disclose  sufficient  to  render 
the  appeal  effectual,  respondent's  remedy 
is  by  motion  in  the  court  below  for  leave 
to  proceed  on  the  judgment,  notwithstand- 
ing the  uudertaking,  and  not  by  motion  in 
the  supreme  court  to  dismiss  the  appeal. 
Ih. 

77.  The  undertaking  on  appeal  to  the 
supreme  court  must,  in  all  cases,  be  filed 
within  five  dayg  after  filing  nbtice  of  ap- 
peal, and  the  court  has  no  power  to  extend 
the  time.  JEJMott  y.  Chapman^  15  CaL 
384. 

78.  Construing  sections  three  hundred 
and  forty-eight  and  three  hundred  and 
thirty-seven  of  the  code  together,  they  pro- 
vide that  an  appeal  is  not  effectual  for  any 
purpose,  unless  an  undertaking  be  filed,  or 
a  deposit  made  with  the  clerk  within  five 
days  after  filing  the  notice,  and  failure  to 
so  file  the  undertaking  or  make  the  deposit 
will  be  fatal  to  the  appeal,  and  it  must  be 
dismissed.     1  h, 

79.  Where  an  appeal  is  taken  by  a 
party,  and  as  a  condition  to  give  it  effect, 
a  bond  or  undertaking,  with  or  by  sureties, 
is  annexed — ^the  undertaking  being  exe- 
cuted for  the  benefit  of  appellant — ^the 
law  presumes  it  was  executed  at  his  re- 
quest, and  probably  no  proof  of  that  fact 
is  requisite  in  a  suit  by  the  surety  against 
the  appellant,  for  money  paid  on  account 
of  the  suretyship.  At  all  events,  very 
slight  proof  of  such  request  would  be  re- 
quired.    Bostic  V.  Love,  16  CaL  72. 

^80.  If  an  undertaking  on  appeal  k) 
the  supreme  court  be  sufficient  in  amount 
to  stay  proceedings,  the  lien  of  the  judg- 
ment is  not  extended  by  the  appesd  .be- 
yond two  years  from  the  time  of  its  dock- 
eting ;  and  this,  where  the  undertaking 
was  excepted  to,  there  being  no  effort  to 
enforce  the  judgment  pending  the  appeal. 
Chapin  v.  Broder^lQ  Cal.  420. 
See  Undertaking. 


V.  On  Injunction. 

81.  An  order  for  aft  injunction  must 
be  deemed  inoperative  until  an  undertak- 
ing be  given,  otherwise  the  party  enjoined 
would  have  no  security  for  any  damages 
which  he  might  sustain  by  reason  of  the 


injunction.   Elliott  v.  Osborne,  1  Cal.  397. 

82.  In  an  action  upon  an  injuncticm 
bond  to  recover  damages  for  the  wrongliil 
issuing  out  of  an  injunction,  oounlel  fee  to 
procure  a  dissolution  of  the  injunction  was 
properly  allowed  as  part  of  the  damages. 
Ah  Thaie  v.  Qium  Wan,  3  CaL  217; 
Summers  v.  Farisk,  10  CaL  353 ;  Hejf^ 
man  v.  Landers,  12  Cal.  Ill :  Prader  v. 
Grim,  13  Cal.  587  :  overruling  Heath  v. 
Z^ent,  1  CaL  412. 

83.  Where  an  injunction  is  dissolved, 
and  the  suit  in  which  it  issued  is  dismissed 
by  the  party  obtaining  it,  that  is  no  ad- 
mission that  the  injunction  was  improperly 
sued  out.  In  such  case,  to  maintain  an 
action  on  the  bond,  it  must  be  shown  that 
there  was  no  proper  cause  for  the  injuDO- 
tion.     Gelston  v.  Whitesides,  3  Cal.  311, 

84.  In  an  action  for  an  injunction  bond 
the  judgment  of  dissolution  is  conclusive, 
and  the  only  question  is  the  amount  of 
damage  sustained.     lb. 

85.  In  an  action  on  an  undertaking 
for  an  injunction,  the  sureties  cannot  plead 
that  the  business  which  was  enjoined  was 
a  public  nuisance.  Cunningham  v.  Breed, 
4  CaL  385. 

86.  An  injunction  to  prevent  a  defend- 
ant from  felling  trees  wiU  not  be  dissolved 
where  a  question  of  boundary  is  involved, 
especially  as  plaintiff's  bond  will  fuUj  |»t>- 
tect  the  defendants  for  any  delay  if  it 
should  turn  out  that  he  has  the  right. 
Buckehw  v.  EstiU,  5  Cal.  108. 

87.  An  injunction  bond,  though  given 
to  all  the  obligees  by  name,  and  using  no 
words  decidedly  expressing  a  several  obli- 
gation, yet  necessarily  creates  a  several 
liability.  Summers  v.  Farisk,  10  CaL 
351. 

88.  In  an  action  agtunst  the  sureties 
on  an  injunction  bond,  the  condition  of 
which  is  that  the  plaintiff  in  the  suit  for 
whom  the  sureties  undertake]  should  pay 
all  damages  and  rents  that  should  be 
awarded  against  the  plaintiffs  by  virtue  of 
the  issuing  of  said  injunction  by  any  com- 
petent court,  and  the  complaint  (&d  not 
aver  that  any  damages  had  been  awarded: 
held,  that  such  complaint  is  fatally  de- 
fective. Tarpey  v.  ShiUenberger,  10  OaL 
390. 

89.  In  a  suit  on  an  injunction  bond,  de- 
fendant, to  show  that  the  injunction  suit 
was  still  pending,  offered  in  evidence  an 
order  from  the  supreme  court  directing  the 
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coQii  below  to  fix  the  amount  of  a  sub- 
pensive  appeal  bond,  that  court  having 
dissolved  the  injunction:  held,  that  the 
order  was  properly  rejected,  the  defend- 
ant not  offering  to  show  that  the  bond  and 
notice  of  appeal  were  giveij,  and  the 
transcript  filed  in  the  appellate  court. 
WoodJmry  v.  Bowman,  13  Cal.  635. 

90.  The  usual  bond  being  given,  an 
order  was  made  to  show  cause  whj  an  in- 
j auction  should  not  issue;  a  restraining 
order  ^^  in  the  meantime'*  was  issued.  The 
case  was  continued  a  while,  and  on  hear- 
ing the  order,  was  dissolved,  injunction 
denied  and  suit  dismissed.  Suit  was 
brought  on  the  bond,  and  it  was  held,  that 
the  restraining  order  embraces  the  time 
between  its  issuance  and  the  hearing,  and 
that  damages  may  be  had  beyond  the  con- 
tinuance, and  that  counsel  fees  may  also 
be  recovered*  Prader  v.  Grimi  13  Cal. 
587. 

91.  An  undertaking  on  injunction,  re- 
citing that  it  is  made  in  pursuance  of  the 
order  of  court  requiring  a  bond  in  the  suit 
in  which  a  restraining  order  was  already 
in^orce,  efficiently  expresses  a  consider- 
ation. The  order  for  the  bond  and  the 
Bndertaking  must  be  taken  together.  Pra^ 
der  V.  Purketty  13  Cal.  690. 

92.  On  an  injunction  bond  given  to 
plaintiff  and  others,  as  obligees,  plaintiff 
alone  may  sue,  if  the  property  on  wiiich 
the  injunction  operated  was  his  sole  prop- 
erty, and  the  injury  his  alone,  the  com- 
plaint averring  these  facts.  Browner  v. 
Davis,  15  Cal.  11. 

93.  In  an  action  on  such  bond,  no  de- 
mand for  payment  of  unliquidated  dam- 
ages need  be  made  on  the  parties  for 
whom  the  sureties — that  is,  the  obligors — 
stipulated.     Fb, 


VL  In  Replevin. 

94  K  an  action  of  replevin  be  improp- 
erly commenced,  the  party  bringing  it, 
having  obtained  the  benefit,  cannot  avoid 
the  undertaking  he  has  given  by  pleading 
his  own  misfeasance.  Turner  v.  BUta- 
gram,  2  Cal.  522. 

95.  A  replevin  bond  was  made  to  the 
sheriff  instead  of  the  party  to  be  protected 
by  it,  by  mistake,  and  then  corrected ;  this 
did  not  invalidate  the  bond.    Ih. 


96.  Where  a  replevin  bond  substantial- 
ly conforms  to  the  act,  and  no  variation 
exists,  the  assignee  of  the  defendants  can 
maintain  an  action  upon  it.  WingcUe  v. 
Brooks,  3  Cal.  112. 

97.  A  party  who  sues  out  a  replevin  from 
a  justice's  court,  having  no  jurisdiction,  and 
obtains  the  property,  cannot  m  an  action 
on  the  bond  set  up  as  a  defense  the  want 
of  jurisdiction  of  the  justice.  MjpDermoU 
Y.  l^U,  4t  CsL  lU.  • 

98.  Where  the  defendant  in  a  replevin 
suit  failed  to  claim  the  return  of  the  prop- 
erty in  his  answer,  and  on  the  trial  the 
jury  found  a  verdict  for  the  defendant,  on 
which  the  court  rendered  judgment  against 
plaintiffs  for  costs,  which  was  paid :  held, 
that  the  payment  of  the  judgment  as  taken 
was  a  complete  discharge  of  plaintiffs' 
sureties  on  the  undertaking.  Chambers  v. 
Waters,  7  Cal.  390. 

99.  In  an  action  of  replevin,  where  the 
defendant  has  required  the  return  of  the 
property,  and  given  an  undertaking  for 
such  purpose,  a  judgment  for  plaintiff,  in 
order  to  hold  the  sureties  on  the  under- 
taking, must  be  in  the  alternative  as  re- 
quired by  the  oode.  Nicherson  v.  Chat* 
ierton,  7  Cal.  570. 

100.  The  sureties  only  bind  themselves 
to  make  good  any  judgment  that  plaintiff 
may  lawfully  obtain  against  defendant.  lb. 

101.  Where  the  recovery  of  the  prop- 
erty is  the  primary  object  of  the  suit,  as 
in  some  case  where  damages  will  not  com- 
pensate plaintiff,  he  should  frame  his  bill 
in  equity  specifying  the  reasons  therefor, 
and  then  a  decree  can  be  made  to  compel 
specific  delivery.     lb, 

102.  In  an  action  agsunst  the  sureties 
on  replevin  bond,  it  is  necessary  to  allege 
and  prove  that  the  property  was  delivered 
to  the  party  requiring  it,  a^d  for  whom  the 
bond  was  given.    lb,  572. 

103.  The  liability  of  the  sureties  cannot 
be  mor#than  the  value  of  the  property 
fixed  by  the  judgment  in  the  original  suit 
lb. 

104.  Where  the  plaintiff  in  replevin 
gives  the  statutory  undertaking  and  takes 
possession  of  the  property  in  suit,  and  is 
afterwards  nonsuited  and  judgment  entered 
against  him  for  the  return  of  the  property 
and  for  costs :  held,  thSt  his  sureties  are 
liable  for  damages  sustained  by.  defendant 
by  reason  of  a  failure  to  return  the  goods, 
but  not  for  damages  for  the  original  taking 
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and  detention,  the  value  of  the  goods  not 
having  been  found  bj  the  jury.  Ginaca 
V.  Atwood,  8  Cal.  448. 

105.  The  facts  which  upon  a  trial  bj 
jury  would  have  been  found  in  the  original 
replevin  suit,  are  by  a  nonsuit  therein  left 
to  the  jury  called  in  the  suit  on  the  under^ 
taking,  so  far  as  the  conditions  of  the  un- 
dertaking will  authorize  an  inquiry  into 
them.    j^. 

lOGf  T.  commenced  suit  against  J.  by 
attachment ;  the  writ  was  levied  upon  cer- 
tain personal  property  by  the  plaintiff  H., 
as  sheriff.  M.  J.,  wife  of  J.,  claimed  the 
property  as  sole  trader,  and  brought  her 
action  of  replevin  for  the  propertj^  and 
obtained  possession  of  the  same  by  tne  de- 
livery of  the  statutory  undertaking.  The 
undertaking  was  executed  by  defendants 
R.  and  S.  The  replevin  suit  was  decided 
February  5th,  1855,  in  favor  of  H.  T. 
obtained  judgment  in  the  attachment  suit 
against  J.,  November  30th,  1854.  On  the 
eighteenth  of  February,  1855,  executions 
in  favor  of  other  creditors  of  J.  coming 
into  the  hands  of  H.,  as  sheriff,  he  levied 
them  on  the  same  property,  sold  them  and 
paid  the  proceeds  into  court.  H.  then 
brought  suit  against  the  sureties  in  the  re- 
plevin bond :  held,  that  the  lien  of  T.'s  at- 
tachment continued  after  the  replevy  of 
the  goods  by  M.  J.  Hunt  v.  Sobinscn^  11 
Cal.  277. 

107.  When  the  same  property  came 
into  the  hands  of  H.,  as  sheriff,  the  condi- 
tion of  the  replevin  bond  to  return  the 
property  was  fulfilled.     lb. 

108.  In  an  action  on  a  replevin  bond, 
the  defendant's  liability  is  hmited  to  the 
damage  sustained  by  a  fiulure  to  return 
the  property,     lb.  279. 


Vn.  Bail  Bond.      • 

* 
■» 

109.  Where  a  bail  bond  is  given  to  ap- 
pear and  answer  an  indictment,  the  com- 
plaint must  aver  that  the  indictment  was 
found  or  is  pending.  People  v.  Smithy  3 
CSaL27^ 

110.  If  the  condition  be  **to  appear  when- 
ever the  indictmeift  may  be  prosecuted," 
and  there  is  no  averment  in  what  court 
it  was  prosecuted,  it  is  error,  and  a  loose 
statement  "that  the  accused  was  called"  in 


the  said  court  of  sessions  is  not  suffideot. 
lb. 

111.  A  bail  bond  need  not  state  in  what 
court  the  defendant  shall  appear,  as  the 
law  provides  in  what  court  he  shall  be 
tried.    People  v.  Gaarpenter^  7  CaL  403. 

112.  Sureties  to  a  bail  bond  caazu>t 
avail  themselves,  in  defense  to  an  action 
thereon,  of  an  insufficiency  of  the  jutstifi- 
cation  of  the  undertaking.    lb. 

113.  The  sureties  on  the  bail  bond  of  a 
defendant  arrested  in  a  civil  action  are  nol 
bound  to  surrender  the  defendant  vitliia 
ten  days  after  judgment  against  him,  unleaa 
the  plaintiff  takes  such  measures  as  wookl 
authorize  the  officer  to  hold  defendant  in 
custody.    JUen  v.  Bredauetj  8  CaL  554^ 


YUI.  Of  a  Bbceiybb. 

114  Where  phiintiff  filed  a  biU  in 
equity  for  the  appointment  of  a  receiver 
and  other  relief  and  the  court  refused  to 
appoint  a  receiver  on  condition  that  de~ 
fendant  file  a  bond  to  account  f^  receiver, 
which  defendant  did,  a  judgmefl  for  $20,* 
000  dollars  was  rendered  against  defend- 
ant in  the  suit,  and  proper  demand  beii^ 
made  and  re^ised^  suit  was  brotigfai  by 
plaintiff  on  the  bond,  which  was  made 
payable  to  the  people  of  the  State  of  Cai- 
ifomia :  held,  that  the  plaintiff  could  re- 
cover thereon.  Baker  v.  Bartal^  7  (kL 
553. 

115.  The  defendant  having  received  the 
benefit  of  this  bond,  is  estopped  from  de- 
nying its*  legality.    lb. 


^MM^^^i^^^^^^MA^M'^AA^AMAM^ 


USE   AND  OCCUPATION. 

1.  A  subtenant  can  be  made  liable  to 
the  ori^nal  lessor  in  an  actioB  for  use  and 
occupati<m,  or  for  rent,  only  for  the  time 
during  which  the  occupancy  of  the  premi- 
ses  by  the  subtenant  continued.  jFVervvv. 
MrUum,  1  Cal.  474. 

2.  A  description  of  fNremises  in  a  lease* 
though  imperfect,  is  sufficiently  certain-  if 
the  boundaries  of  the  premises  can  be  as- 
certained with  a  reasonable  degree  of 
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taintj,  and  thej  have  been  taken  posses- 
sion of  and  occupied  under  the  lease.    lb, 

3.  Under  our  code,  plaintiff  maj  recover 
real  property,  and  damages  for  withhold- 
ing it,  and'rents  and  profits,  all  in  one  ac- 
tion.    Sullivan  v.  Dams,  4  Cal.  292. 

4.  A  claim  for  possession  of  real  prop- 
erty, with  damages  ibr  its  detention,  cannot 
be  joined  in  the  same  complaint,  under 
any  system  of  pleading,  with  k  claim  for 
consequential  damages  arising  from  a 
change  of  a  road  by  which  a  tavern  keeper 
may  have  been  injured  in  hh  business. 
Bckohs  V.  Sacramento  Turnpike  aud  Plank 
Road  Go,,  5  Cal.  225. 

5.  In  an  action  of  ejectment  where  no 
proof  is  introduced  to  show  damages,  it  is 
no  error  to  refuse  to  allow  the  defendant 
to  prove  the  value  of  the  improvements 
made  by  him  on  his  property.  Ford  v. 
HoUon,  5  Cal.  321. 

6.  Where  the  prayer  for  damages  for 
more  than  two  hundred  dollars  is  inserted 
in  a  complaint  in  a  justice's  court,  in  an 
action  for  the  recovery  of  possession  of  a 
mining  claim,  it  should  be  disregarded  or 
stricken  out,  and  the  plaintiff  idlowed  to 
try  his  right  to  the  claim.  Van  Etten  v. 
JiUon,  6  Cal.  19 ;  Grass  Valley  Q.  M, 
Oo,  V.  Stackhouse,  6  Cal.  414. 

7.  Where  the  defendant  in  ejectment 
occupied  and  improved  the  land  bona  fide 
under  color  of  title,  the  improvements 
erected  by  him  constitute  an  equitable  set- 
off, to  the  extent  of  their  value,  to  the 
damages  recovered  by  the  plaintiff  for  the 
withholding  of  possession.  Welch  v.  ^SW- 
Kvan,  8  Cal.  511. 

8.  Where  claimants  to  land  had  prior 
to  the  issuance  of  a  patent  published  a  no- 
tice that  they  had  become  the  owners  of 
the  grant,  specifying  its  boundaries  and 
warning  off  trespassers,  it  might  possibly 
operate  as  a  protection  against  any  de- 
mand for 'damages  until  the  approved  sur- 
vey was  made.  Moore  v.  WiUdnsony  13 
Cal.  489. 

9.  Where  in  ejectment  against  several 
defendants  the  judgment  for  damages  is 
several  instead  of  joint,  the  damages  may 
be  remitted  and  the  judgment  for  the  land 
stand.     Curtis  v.  fferrick,  14  Cal.  120. 

10.  In  ejectment,  the  value  of  improve- 
ments, even  when  defendant  holds  under 
color  of  title  adversely  to  plaintiff,  can 
only  be  allowed  as  a  setroff  to  damages. 
Tount  V.  Howell,  14  CaL  466. 


11.  Damages  which  a  plaintiff  can  re- 
cover in  an  action  of  ejectment  for  the  use 
and  occupation  of  the  premises  are  ,8uch 
as'  arise  subsequent  to  the  accruing  of  his 
right  of  possession,  and  when  his  right 
depends  upon  a  sheriff's  deed,  he  cannot 
recover  in  this  form  of  action  for  the  use 
and  occupation  for  the  six  months  inter- 
vening the  sale  and  the  execution  of  ^he 
deed.  Fount  v.  Bowell,  14  Cal.  468; 
Clark  V.  Boyreau,  14  Cal.  637. 

12.  Where  the  complaint  in  ejectment 
avers  the  ownership  and  right  of  plaintifi^ 
and  the  possession  and  withholding  by  de- 
fendant in  general  terms,  without  stating 
any  time  when  plaintiff's  title  accrued  or 
existed,  and  without  making  any  allega- 
tion as  to  damt^es  for  rents  and  profits, 
Hbut  simply  praying  judgment  therefor  in  a 
given  sum,  and  the  complmnt  is  demurred 
to  as  not  stating  facts  sufficient,  and  a  gen- 
eral judgment  for  possession  and  $2,250 
damages  is  given :  held,  that  damages  can- 
not be  recovered  for  any  period  preceding 
the  commencement  of  the  action ;  but  that 
this  point,  to  wit :  that  the  complaint  does 
not  support  l^e  judgment  for  damages, 
cannot  be  raised  for  the  first  time  on  peti- 
tion for  rehearing  in  the  supreme  court — 
the  defendant  on  the  first  hearing  in  this 
court  having  put  his  objection  to  the  gen- 
eral judgment  for  damages  on  the  ground 
of  error  in  the  charge  of  the  court  below 
to  the  jury,  and  of  error  in  the  admission 
of  evidence  as  to  the  rents  and  profits,  the 
point  of  his  objection  being  that  a  recov- 
ery for  rents  and  profits  beyond  three 
years  was  barred  by  the  statute,  and  this 
court  having  decided  against  him  because 
the  poiflt  was  not  properly  made  by  the 
record.    Payne  v.  TreadweU,  16  Cal.  248. 

13f  In  this  case  the  judgment  for  dam- 
ages must  stand,  as  this  court  has  no 
means  of  determining  the  manner  in  which 
the  damages  were  made  up  by  the  jury,  or 
whether  any  damages  for  the  period  pre- 
ceding the  commencement  of  the  action 
were  found.     lb.  • 

14.  Where  damages  are  claimed  for  ose 
and  occupation  prior  to  the  commence- 
ment of  the  action,  the  complaint  must 
state  the  title  of  plaintiff  as  existing  at 
some  prior  date  (to  be  designated)  and  as 
continuing  tip  to  the  oonmiencement  of  the 
action,  and  the  entgy  of  defendant  at  some 
date  subsequent  to  that  of  the  alleged  title. 
lb. 
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15.  Where  in  ejectment  the  facts  found 
by  the  court  authorized  a  judgment  for 
possession  but  not  for  damages,  the  judg- 
ment'being  for  possession  and  damages 
was  affirmed  in  the  supreme  court  upon 
respondents  remitting  the  damages  and 
paying  costs  of  appeal.  DoU  v.  Feller,  16 
Cal.  434. 

I^e  Ejectment,  Land,  Landlord 
AND  Tenant,  Lease,  Rent. 


M««^M*tf«^l#%*«^l^i^*^iM^ 


USURY. 

1.  To  establish  usury,  the  party  must 
show  that  the  rate  agreed  upon  was 
greater  than  the  customary  rate  at  the  time 
and  place  of  the  contract  Fowler  v.  Smith, 
2  CaL  570. 


■  MIM^<M*#l^» 


VACANCY. 

1.  The  absence  of  a  judge 'from  the 
State  is  not  such  a  vacancy  as  can  be  sup- 
plied by  the  executive  under  legislative 
authority.  People  v.  Wellsy  2  CaL  198, 
610. 

2.  Vacancy  in  office  is  a  fact,  the  exist- 
ence of  which,  like  any  other  fact,  is  sus- 
ceptible of  being  ascertained.  It  ^n  only 
be  said  to  exist  when  the  office  or  place 
has  no  legal  incumbent  to  discharge  the 
duties.  The  law  does  not  presume  every 
temporary  absence  from  the  discharge  of 
the  duties  of  the  office  creates  a  temporary 
vacancy.     Ih.  204. 

3.  An  office  is  not  vacant  for  the  rea- 
son that  the  incumbent  is  not  at  present 
discharging  his  duties ;  it  cannot  become 
vacant  without  the  proper  judgment  of 
law.     Ih. 

4.  The  legislature  may  provide  how  a 
legal  vacancy  may  be  supplied,  but  it  has 
no  power  to  say  what  will  conetitute  one. 
lb.  205. 

5.  The  constitutional  power  of  filling 
vacancies  vested  in  the  governor  applies 


only  to  vacancies  occurring  under  circnin- 
stances  where  the  appointing  power  or 
electing  power  cannot  act*  People  v.  Fiieh, 
1  Cal.  535. 

6.  Such  power  is  limited  by  the  period 
when  the  people  or  the  legislature  can 
elect  or  appoint,  on  the  arrival  of  which 
his  power  ceases,  and  the  right  of  appoint- 
ment  returns  to  the  original  appointing 
power.     /^. 

7.  The  power  to  fill  an  office  carries  by 
implication  the  power  to  fill  a  vacancy. 
People  V.  Fitch,  1  CaL  535 ;  People  v. 
Campbell,  2  Cal.  137. 

8.  An  appointment  to  fill  a  vacancy  in 
the  office  of  State  printer,  under  the  act  of 
1850,  made  b^  the  governor  during  the 
session  of  the  legislature,  is  void.  People 
V.  Fitch,  1  CaL  535. 

9.  Elections  to  fill  vaicancies  occasioned 
by  the  death  or  resignation  of  an  officer 
are  special  elections,  and  the  proclamation 
of  the  governor  is  necessary  to  fill  them. 
People  V.  Porter,  6  Cal.  28;  People  v. 
WeUer,  11  Cal.  65;  People  v.  WeUer,  II 
CaL  339  ;  People  v.  Martin,  12  CaL  411 ; 
People  V.  Rosborottgh,  14  CaL  187. 

10.  There  can  be  no  vacancy  in  the  of-- 
fice  of  sheriff*  caused  by  the  death,  remov- 
al or  resignation  of  the  incumbent;  for 
upon  the  happening  of  such  an  event,  the 
coroner  by  operation  of  law  becomes  the 
sherifil     People  v.  Phamix,  6  CaL  93. 

11.  The  act  to  establish  an  insane  asy- 
lum provided  that  the  resident  physician 
shall  hold  his  office  for  two  years,  and  un- 
til his  successor  is  appointed  and  qualified: 
held,  that  on  failure  of  the  legislature  to  elect 
at  the  expiration  of  the  incumbent's  term, 
the  office  becomes  de  jure  vacant,  and  can 
be  filled  by  the  governor,  under  article 
five,  section  eight  of  the  constitution. 
People  V.  JReid,  ^  CaL  289 ;  Peojde  v. 
Mizner,  7  CaL  524 ;  People  v.  Lcaigdon, 
8  Cal.  14. 

12.  In  an  action  by  one  claiming  to 
have  been  elected  to  an  office,  against 
his  predecessor,  to  compel  a  surrender  of 
the  books,  papers,  etc,  belonging  to  the 
office,  plaintiff  must  show  prima  facie  that 
a  vacancy  existed  in  the  office,  and  that  he 
was  elected  to  fill  it.  Doane  v.  ScanntR^ 
7  Cal.  395 ;  People  v.  ScanneH,  7  CaL 
436. 

13.  The  consolidation  act  of  San  Fran- 
cisco gives  the  officers  named  in  the  four- 
teenth section  two  days  after  the  meeting 
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of  the  board  of  supervisors,  in  vvhich  to 
file  new  bonds.  The  meeting  taking  place 
on  the  ninth  of  July,  the  officers  had  the 
"wiiole  of  the  tenth  and  eleventh  of  July  to 
execute  and  present  their  bonds.  Doane 
V.  Scannelly  7  CaL  395  ;  People  v.  Sean- 
neO,  7  CaL  436. 

14.  Taking  the  different  provisions  of 
the  statutes  together  as  constituting  one 
entire  system,  and  it  would  seem  clear 
that  the  law  does  not  intend  there  should 
be  a  continued  vacancy  in  any  office,  and 
for  that  reason  it  gives  certain  inferior 
jurisdictions  the  right  to  make  a  prompt, 
summary  and  ex  parte  declaration  that 
the  office  is  vacant,  and  at  once  to  fill  the 
vacancy  by  appointment,  so  that  the  ques- 
tion may  be  as  speedily  settled  as  possible 
by  proceedings  in  the  nature  of  a  quo 
warranto.     People  v.  Scannelly  7  CaL  439. 

15.  Where  the  appointment  to  an  office 
is  vested  an  the  governor,  with  the  advice 
and  consent  of  the  senate,  and  the  term 
of  the  incumbent  expires  during  a  recess 
of  the  legislature,  and  the  governor  ap- 
points a  successor  in  office:  held,  that  this 
appointment  vested  in  the  appointee  a 
right  to  hold  his  office  for  the  full  term, 
subject  only  to  be  defeated  by  the  non- 
concurrence  of  the  legislature.  People  v. 
Mizner,  7  CaL  523. 

1 6.  Vacancy  in  office  can  only  be  said 
to  exist  when  the  oflSce  or  place  has  no 
legal  incumbent  to  discharge  tlie  duties  of 
the  office.     lb, 

17.  The  power  to  fill  vacancies  had  to 
be  vested  in  some  department  of  the  gov- 
ernment, and  the  constitution  was  compell- 
ed to  vest  it  in  the  executive,  because  the 
only  department  that  could  be  properly  and 
efficiently  charged  with  such  a  duty.  But 
the  constitution  carefully  limited  this  pow- 
er to  fill  vacancies,  for  the  time  only,  and 
when  the  appointing  power  for  the  whole 
time  can  act,  the  appointment  of  the  ex- 
ecutive for  the  time  being  ceases.   lb,  525. 

18.  Power  to  fill  a  vacancy  and  power  to 
fill  an  office  are  distinct  and  substantial  in 
their  nature.  People  v.  Langdon^  8  Cal.  1 5. 

19.  When  the  constitution  clearly 
enumerates  the  events  that  shall  constitute 
a  vacancy  in  a  particular  office,  we  must 
suppose  all  other  causes  of  vacancy  ex- 
cluded, especially  when  this  construction 
can  lead  to  no  injurious  consequences. 
People  V.  Whitman,  10  Cal.  45. 

20.  The  power  to  declare  an  office  va- 


cant is  vested  under  the  statute  where  the 
duty  to  approve  of  the  bond  of  the  officer 
is  lodged.  That  duty  is  imposed  upon  the 
county  judge  and  not  the  supervisors,  and 
where  the  supervisors  of  Marin  comity 
declared  the  office  of  constable  vacant  be- 
cause the  constable  failed  to  comply  with 
their  order  to  file  a  new  bond :  held,  that 
tliey  had  exceeded  their  jurisdiction.  Peo- 
ple V.  Supervisors  of  Marin  County y  10 
CaL  346. 

21.  The  governor  might  fill  a  vacancy, 
but  the  appointee  would  only  hold,  by 
virtue  of  his  appointment,  until  the  next 
general  election,  or  at  most,  until  the  qual- 
lification  of  the  person  to  be  then  chosen 
by  the  people.  People  v.  Rosbarough,  14 
CaL  187. 

22.  The  act  of  1851,  providing  for  the 
election  of  a  district  attorney  in  each  coun- 
ty, at  the  general  election  of  that  year, 
and  every  two  years  thereafter,  etc,  and 
the  act  of  1855,  providing  that  the  board 
of  supervisors  in  each  county  shall  fill  va- 
cancies in  the  office  of  district  attorney, 
their  appointee  to  hold  until  the  next  gen- 
eral election,  the  person  then  elected  to 
hold  for  the  balance  of  the  term  of  the 
person  whose  place  he  is  elected  to  fill, 
apply  to  the  city  and  county  of  San  Fran- 
cisco, and  are  not  repealed  by  tlie  ninth, 
nor  by  the  last  section  of  the  consolidation 
act  of  1856.  People  v.  Brown,  16  CaL 
443. 


^^^^^«^^^^^^^^^^^^k^«^^S^l^««^^k^s^S^^^^/^ 


VACATION. 

1.  A  judgment  rendered  by  a  district 
court  in  vacation  and  after  the  time  ap- 
pointed for  the  adjournment  of  the  term, 
is  invalid,  and  will  be  set  aside.  Smith  v. 
Chichester,  1  Cal.  404 ;  Coffinberry  v. 
Horrill,  5  Cal.  493  ;  Peabody  v.  Phelps,  7 
CaL  53 ;   Wicks  v.  Ludwig,  9  CaL  175. 

2.  After  the  adjournment  of  the  term, 
no  power  remains  in  the  district  court  to 
set  aside  the  judgment,  or  grant  a  new 
trial,  except  as  provided  by  statute,  unless 
the  right  is  saved  by  proper  motion.  Bcdd^ 
win  V.  Kramer,  2  Cal.  583 ;  Morrison  v. 
Dopman,  3  Cal.  257 ;  Suydam  v.  Pitcher, 
4  Cal.  281 ;  Carpentier  v.  HarU,  5  Cal. 
407  ;  Rohb  v.  Robb,  6  CaL  22 ;  Shaw  v. 
McGregwr,  8  Cal.  521. 
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VAN  NESS  ORDINANCE. 

1.  If  the  city  of  San  Francisco  has  any 
title  by  virtue  of  the  act  of  Congress,  and 
can  by  her  own  charter  make  a  vol- 
untary disposition  of  her  lands,  then  all 
such  lands  are  relinquished  by  virtue  of 
the  so-called  Van  Ness  ordinance  to  those 
in  actual  possession,  without  regard  to 
rights  of  third  parties.  Welch  v.  SvMvany 
8  Cal.  201 ;  Hart  v.  Burnett,  15  Cal.  614 ; 
HoOaday  v.  FrisUe,  15  Cal.  637. 

2.  The  act  of  the  State  legislature  of 
March,  1858,  confirming  the  so-called  Van 
Ness  ordinance,  was  a  legal  and  proper 
exercise  of  the  sovereign  f)ower ;  and  this 
act  gave  full  effect  to  the  provisions  of 
that  ordinance,  and  vests  in  the  possessors 
therein  described,  as  against  said  city  and 
State,  a  title  to  the  lands  in  said  ordinance 
mentioned.    Hart  v.  Burnett,  15  Cal.  616. 

3.  Whatever  interest  the  city  of  San 
Francisco,  as  defined  by  the  charter  of 
1851,  had  in  the  beach  and  water-lot  prop- 
erty, on  the  first  day  of  January,  1855, 
was  transferred  to  and  vested  in  the  par- 
ties who  were  in  the  actual  possession 
thereof  on  that  day — ^provided  their  pos- 
session was  continued  up  to  June  20th, 
1855,  or  if  interrupted  by  an  intruder  or 
trespasser,  had  been  or  might  be  recovered 
by  legal  process — ^by  virtue  of  the  Van 
Ness  ordinance  and  the  act  of  March  11th, 
1858,  ratifying  and  confirming  the  same, 
and  such  parties  can  defeat  the  claim  of 
plaintiff  who  holds  under  a  conveyance  by 
the  president  and  two  members  of  the 
board  of  land  commissioners,  created  by, 
act  of  May  18th,  1853,  providing  for  the 
sale  of  the  State's  interest  in  the  property 
within  the  water  line  front,  as  defined  by 
the  act  of  IMarch  26th,  1851.  HoUaday  v. 
Frisbiey  15  Cal.  637. 

4.  The  act  of  the  legislature  of  1858, 
validating  the  alcalde  grants,  mentioned  in 
the  proviso  to  the  second  section  of  the 
Van  Ness  Ordinance,  is  effectual  for  that 
purpose,  whether  the  grants  were  origin- 
ally valid  or  not,  or  whether  the  title  of 
the  city  of  San  Francisco  came  by  grant 
to  the  old  pueblo,  or  had  its  origin,  by 
presumption  or  grant,  in  the  act  of  Con- 
gress.    Payne  v.  JVeadwell,  16  Cal.  232. 

See  Ordinance,  San  Feanckco. 


VARIANCE. 

1.  Where  the  plaintiff  declared  up<^  a 
note  made  by  one  McKinley  and  one 
Campbell,  and  gave  in  evidence  a  note 
signed  by  H.  C.  McKinley  and  C.  Camp- 
bell &  Co. :  held,  that  the  variance  was 
important  and  substantial,  and  the  evidence 
could  not  be  admitted.  Ootes  v.  CampheRj 
8  Cal.  191. 

2.  Where  the  declaration  was  upon  tlie 
note,  and  there  was  but  one  count,  aad  the 
court  found  that  the  note  was  never  given, 
but  that  the  indebtedness  of  defendant  to 
plaintiff  was  for  merchandise  sold :  held, 
that  the  finding  was  against  the  avenneot, 
and  could  not  support  the  judgment.  LetvU 
V.  Myers,  3  Cal.  476. 

3.  The  allegata  and  probata  must  cor- 
respond, and  it  therefore  follows  that  ^rhen 
forcible  entry  is  alleged,  a  forcible  entry 
must  be  proven.  Frazier  v.  Hanlon^  5 
Cal.  159. 

4.  The  plaintiff  allleged  that  Hall  Sc 
Co.  were  indebted  to  him,  but  failed  to 
prove  that  there  were  others  in  company 
w^ith  Hull  in  the  transaction:  held,  that 
the  words  "  and  company"  might  be  treated 
as  surplusage,  and  the  action  proceed  as 
against  Hull  alone.  MUliken  v.  Hull,  5 
Cal.  246. 

* 

5.  In  an  action  ef  assumpsit  for  goods 
sold  and  delivered,  the  plaintiff  cannot  re- 
cover for  goods  alleged  to  have  been  de- 
livered to  a  third  party,  and  charged  to 
defendant's  account  WlUiams  v.  Chad- 
bourne,  6  Cal.  561. 

6.  Where  the  complaint  in  an  action  on 
a  bill  of  exchange  describes  it  as  payable 
to  the  order  of  A,  whereas  the  biU  offered 
in  evidence  is  drawn  payable  to  B,  it  is  a 
variance  to  be  taken  advantage  of  by  ob- 
jecting to  the  evidence,  or  by  a  motion 
for  a  nonsuit.  Farmer  v.  CVam,  7  CaL 
136.  • 

7.  In  an  action  for  an  alleged  libel,  a 
variance  between  the  date  of  the  libel  as 
set  forth  in  the  complaint,  the  twenty-third 
of  June,  and  the  date  as  shown  in  the 
evidence,  the  twenty-fourth  of  June,  is  not 
material,  unless  the  defense  is  misled  by 
it.     ITiraU  v.  Smiley,  9  Cal.  536. 

8.  It  is  a  cardinal  rule  in  equity  as  in 
all  other  pleading,  that  the  aU^ata  and 
probata  must  agree,  and  that  the  avermeote 
material  to  the  case  omitted  from  the 
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pleading  cannot  be  snpplied  by  the  evi- 
dence.  Green  v.  Cavillaud,  10  Cal.  331. 

9.  In  chancery  cases  the  party  must  re- 
cover according  to  the  pleadings,  and  not 
the  proof,  where  there  is  a  variance.  TVy- 
on  V.  Suttouj  13  Cal.  494. 

10.  The  variance  between  the  date  of 
the  alleged  seizing  and  right  of  possession 
of  the  plaintiff  on  the  first  of  January, 
ldo7,  and  the  date  of  the  conveyance  to 
him,  May  22nd,  1858,  is  immaterial,  the 
latter  being  previous  to  the  commence- 
ment of  the  action.  &ar^  v.  Barretty  15 
CaL365. 

11.  In  a  foreclosure  suit  on  bond  and 
mortgage,  the  fact  that  the  bond  offered  in 
proof  on  the  trial  does  not  answer  the  de- 
scription^ of  the  bond  as  recited  in  the 
mortgage,  is  matter  of  identity  merely, 
and  not  properly  matter  of  variance — ^the 
bond  offered  answering  to  the  description 
given  in  the  complaint.      ElaTdcman  v. 

ViJlejoy  15  CaL  643. 

12.  In  an  action  of  forcible  entry  and 
detainer,  the  complaint  described  the  prem- 
ises as  '^  about  ten  rods  square,  situated 
•within  and  comprising  the  northwesterly 

comer  of  that  certain  piece  or  parcel  of 
land,  bounded  and  described  as  follows,,  to 
wit :"  (the  complaint  then  goes  on  to  give 
the  metes  and  bounds  of  a  tract  contain- 
ing one  hundred  and  forty-six  acres.) 
*<  The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less, 
south-easterly  from  the  house  of  defend- 
ant, and  near  the  gate  aforesaid,  and  near 
the  junction  of  the  San  Bruno  turnpike 
road  with  the  road  leading  from  the  city 
of  San  Francisco  to  Hunter's  Poii^"  Said 
gate  was  where  this  last  road  passed 
through.  The  proof,  among  other  things, 
showed  this  ten  rods  to  be  called  the  north- 
easterly instead  of  the  north-westerly  cor- 
ner of  the  tract.  The  judgment  for  plaintiff 
followed  the  description  in  the  complamt. 
Defendant  appeals :  held,  that  the  variance 
in  the  description  of  the  premises  did  not 
prejudice  appellant;  that  the  question  was 
one  of  identity,  and  the  fact  that  the  comer 
of  the  small  tract  was  called  ^e  north- 
easterly«  instead  of  the  north-westerly 
comer,  was  itself  insufficient  to  defeat  the 
action,  if  the  other  and  more  definite  marks 
of  description  sufficiently  indicated  and 
identified  the  premises.  PcmIy.  SUvcTj  16 
CaL  75. 

13.  Distinction  between  proof  of  alle- 


gations of  matter  of  substance  and  allega- 
tions of  matter  of  description,  stated. 
Castro  V.  Wetmorey  16  Cal.  380. 

See  Answer,  Complaint,  Evidence, 
PLEADma. 
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VENDOR  -AND  VENDEE. 

1.  Damages  which  do  not  legally  result 
from  the  breach  of  the  contract  cannot  be 
recovered  unless  they  are  specially  claimed 
and  set  forth  in  the  pleading ;  thus,  dam- 
ages sustained  by  a  vendee  of  goods  by 
reason  of  his  inability  to*  comply  with  a 
contract  made  by  him  with  a  third  person, 
do  not  legally  result  from  a  breach  of  the 
contract  of  his  vendor  to  deliver  the  goods 
to  him,  and  in  an  action  by  his  vendor 
against  him,  cannot  be  recovered  from  the 
plaintiff's  claim,  unless  such  damages  are 
specially  alleged  and  set  forth  in  the  an- 
swer.     Cole  V.  SwatistoTij  1  Cal.  54. 

2.  Where  a  contract  is  made  to  convey 
land,  by  a  quit  claim  deed,  at  a  future 
time,  an  action  cannot  be  maintmned  by 
the  vendee  against  the  vendor,  on  the 
ground  that  a  third  person  has  intruded 
upon  a  portion  of  the  land,  and  the  vendee 
cannot  obtain  possession,  there  being  no 
stipulation  in  the  contract  that  the  vendee 
shall  be  put  in  possession.  Tewkshwry  v. 
La  fan,  1  Cal.  130. 

3.  Nor  can  such  action  be  sustained  on 
the  ground  that  the  vendor,  long  after  the 
execution  of  the  contract,  gave  the  vendee  a 
certificate  to  the  effect  that  at  the  time  of 
making  the  agreement  he  consented  and 
agreed  that  the  vendee  should  take  posses- 
sion of  the  lot  forthwith.    Ih» 

4.  The  memorandum  required  by  the 
statute  of  frauds  to  be  entered  by  an  auc- 
tioneer in  his  sale  book  must  be  made  at 
the  very  time  of  the  sale,  or  the  vendee 
will  not  be  bound  by  the  contract ;  and 
the  memorandum  made  in  the  a^moon 
or  next  day  after  the  sale  is  insufficient. 
Craig  v.  Godeffroy,  1  Cal.  415. 

5.  The  memorandum  of  an  auctioneer 
is  looked  upon  as  a  contract  between  the 
vendor  and  vendee  reduced  to  writing,  and 
executed  by    their    mutual    agent,   who 

I'ceases  to  be  such  afler  the  sale  is  dosed.  Ih, 
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6.  Where  the  defendants  stipulated  to 
sell  to  the  pMntiffs  certain  merchandise, 
^  shipped  "  from  Batavia,  in  the  island  of 
Java,  for  the  port  of  San  Francisco,  and 
the  parties  agreed  that  the  contract  should 
be  considered  as  binding  until  the  arrival 
of  the  vessel :  held,  that  the  fulfillment  of 
it,  on  either  side,  depended  on  the  contin- 
gency of  the  ship's  arrival,  and  an  action 
could  not  be  maintained  by  the  vendee  of 
the  goods,  it  appearing  that  the  ship  had 
never  arrived  at  her  port  of  destination. 
Middlettm  v.  BdUingaU,  1  Cal.  446. 

7.  In  an  action  for  the  purchase  money 
of  land  conveyed  by  deed  without  coven- 
ants, want  of  title  in  the  vendor  is  no  de- 
fense unless  the  vendee  has  been  evicted. 
Firwler  v.  SmiOi,  2  CaL  44. 

8.  A  vendoI^>has  a  lien  on  the  land  sold 
for  the  purchase  money,  unless  he  has 
taken  security  for  its  payment,  though  he 
has  executed  the  conveyance.  Salmon  v. 
Hoffman,  2  Cal.  142. 

9.  Where  a  vendor,  under  a  power  to 
sell  in  a  mortgage,  received  instead  of 
money  an  article  of  fluctuating  value,  he 
is  chargeable  with  the  highest  value  of  the 
lot  sold.     Benham  y.  Rowe^  3  Cal.  408. 

10.  In  a  suit  for  the  recovery  of  the 
purchase  money  of  land,  founded  on  a 
contract,  in  which  the  plaintiff  contracted 
to  deliver  a  warrantee  deed  for  the  land, 
the  defendant,  in  his  answer,  denied  that 
the  plaintiff  was  the  lawful  owner,  or  that 
he  held  any  title  to  the  land :  held,  that  to 
enable  him  to  rescind  the  contract,  the  de- 
fendant was  bound  to  aver  and  to  show  a 
paramount  title  in  another,  and  that,  fail- 
ing in  this,  his  defense  to  the  action  was 
defective.     Thayer  y.  White,  ^  CaL  229. 

11.  A  vendee  may  avail  himself  of 
fraud,  breach  of  warranty,  or  failure  of 
consideration,  by  way  of  defense  in  an 
action  upon  a  contract.  FlirU  v.  Lyon,  4 
Cal.  21. 

12.  When  an  auctioneer  sells  a  balance 
of  goods,  without  specifjdng  their  quan- 
tity, he  has  .a  reasonable  time  to  ascertain 
it.  When  this  is  done,  and  a  bill  of  par- 
ticulars is  made  out  and  delivered  to  the 
purchaser,  who  pays  the  purchase  money, 
or  a  portion  of  it,  the  contract  becomes 
executed,  and  the  auctioneer  will  not  after- 
wards be  permitted  to  allege  a  mistake  as 
to.  quantity.  Burgoyne  v.  MtdcUetony  4 
Cal.  66. 

13.  A  vendor  of  real  estate,  who  makes 


no  conveyance,  but  gives  a  bond,  condi- 
tioned  for  the  execution  of  a  conveyance, 
on  payment  of  the  purchase  money  by  the 
vendee,  has  an  equitable  Uen  on  the  land 
for  the  purchase  money,  and  holds  the  le- 
gal title  as  a  security  for  the  enforoemeot 
of  his  lien.  Gouldin  v.  Budxlew,  4  Call  1 1. 

14.  A  failure  -  on  the  part  of  a  vendee 
to  pay  the  purchase  money,  for  two  ytsn 
and  more,  does  not  forfeit  his  right  ooder 
the  contract,  as  the  vendor  may  proceed 
to  enforce  the  payment  of  the  debt  at  any 
time  after  it  becomes  due.     lb, 

15.  AVlien  the  vendor,  under  a  power 
of  sale  reserved  in  such  a  contract,  sells 
the  property  either  at  public  or  private 
sale,  the  surplus  beyond  the  purchase 
money  due  belongs  to  the  vendee^and  the 
payment  of  it  may  be  decreed  by  judgment 
of  the  court  against  the  vendtH*.    /&.  Ill 

16.  In  order  to  resdnd  a  contract  for 
the  sale  of  land,  on  the  ground  that  the 
vendor  cannot  perform  it,  because  he  has 
no  title  to  the  land,  it  is  necessary  for  the 
vendee  to  aver  and  show  an  outstanding 
paramount  title  in  another.  Bidddlx. 
Blake,  4  CaL  267. 

17.  A  vendor  of  real  estate  made  a  con- 
veyance of  it  to  the  vendee,  leaving  a  bal- 
ance of  the  purchase  money  unpaid :  the 
vendee  afterwards  mortgaged  the  same 
property  to  a  third  party,  who  knew  of  the 
vendor's  claim  for  unpaid  purchase  moneT : 
the  vendor  brought  an  action  at  law 
against  Uie  vendee,  obtained  judgment  for 
the  balance  due,  issued  execution  and  sold 
the  interest  of  the  vendee  in  the  property: 
the  mortgagee  afterwards  foreclosed  his 
mortgage  and  was  about  to  sell  the  prop- 
erty: the  purchaser  at  the  previoossak 
obtained  an  injunction  to  stay  the  sak, 
which  was  afterwards  dissolved  by  the 
court  on  the  ground  that  he  had  purchased 
merely  the  vendee's  equity  of  redemption, 
as  the  sale  was  subject  to  the  rights  of  the 
mortgagee :  held,  that  the  judgment  of  the 
court  below  was  correct,  and  that  the  daim 
of  the  purchaser  to  be  subrogated  to  the 
equitable  lien  of  the  vendor,  if  available  at 
all,  must  be  asserted  in  a  separate  eqaita- 
ble  action.    ulZfen  v.  PAe^v,  4  Gal  258. 

18.  A  conveyed  land  to  B,  and  al- 
lowed part  of  the  purchase  money  to 
remain  unpaid ;  B  afterwards  sold  part  of 
the  land  to  C,  who  had  no  notice  of  A's 
lien  as  vendor,  and  gave  a  mortgage  to  6 
for  part  of  the  pux^hase  money.    A  ob- 
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tained  judgment  against  B  for  the  unpaid 
purchase  money,  and  levied  upon  and  sold 
B*s  interest  in  the  land :  held,  that  the 
purchaser  at  sheiifT's  sale  did  not  acquire 
title  to  the  mortgage  debt  due  from  C  to 
B.     Bryan  v.  Sharp,  4  Cal.  350. 

19.  C  sold  a  lot  of  lumber  to  B,  and  A, 
who  claimed  it,  notified  B  that  the  lumber 
belonged  to  him,  and  brought  an  action  to 
recover  the  price:  held,  that  the  notice 
and  form  of  action  recognized  the  right  of 
C  to  sell  the  lumber.  There  was  no  priv- 
ity of  contract  between  the  plaintiff  and 
the  defendant.  C  was  pro  tanto  the  agent 
of  A,  and  was  entitled  to  collect  the  price, 
and  the  mere  notice  of  A  to  B  was  insuf- 
ficient to  interrupt  the  completion  of  the 
performance  of  the  contract  between  C 
and  B.     Argenti  v.  BrannaUy  5  Cal.  358. 

20.  A  vendor  of  real  estate  has  a  lien 
on  the  same  in  the  hands  of  the  adminis- 
trator of  the  purchaser  for  the  unpaid  pur- 
chase money.  Cahoon  v.  Robinson,  6 
Cal.  226. 

21.  The  right  of  a  vendor  to  a  stoppage 
in  transitu  exists  until  the  goods  arrive  at 
their  final  destination  or  oome  into  the  pos- 
session of  the  consignee.  Depositing  the 
goods  at  an  intermediate  point  with  an 
agent  of  the  vendee,  to  be  forwarded,  does 
not  terminate  the  transitus.  Markwald  v. 
Hu  Creditors,  7  Cal.  2U. 

22.  Where  the  plaintiff  sold  a  number 
of  bales  of  drillings  to  A  for  the  purpose 
of  making  sacks,  deliverable  to  A  as  fast 
as  he  needed  them  for  manufacturing,  ami 
A  agreed  to  store  the  sacks  as  fast  as 
made,  subject  to  plaintiff's  order,  with  the 
privilege  of  reta,king  the  sacks  as  he  should 
make  his  payments :  held,  that  upon  the 
delivery  of  the  drills  to  A  the  title  thereto 
vested  in  him,  and  that  plaintiff  had  no 
lien  thereon  or  on  the  sacks  until  they 
were  delivered  to  him.  Hewlett  v.  Flint, 
7  Cal.  264. 

23.  Fraud  in  the  vendor  would  not  of 
itself  vitiate  the  sale  t/o  an  innocent  pur- 
chaser without  notice,  and  for  a  valuable 
consideration;  but  the  fraudulent  intent 
of  the  vendor  being  established,  the  jury 
must  determine  from  the  circumstances  of 
the  case  'whether  the  purchaser  partici- 
pated in  the  fraud.  Landecker  v.  Hough- 
taltng,  7  Cal.  892 ;  Visher  v.  Webster,  8 
Cal.  113 :  13  CaL  61 ;  Cohn  v.  Mulford, 
15  Cal.  62.  • 

24.  As  a  general  rule,  the  vendor  of 
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goods  is  not  a  competent  witness  to  im- 
peach the  sale  made  by  himself.  Howe  v. 
Scanned,  8  Cal.  327. 

25.  Where  evidence  is  introduced  show- 
ing a  collusion  between  vend  )r  and  pur- 
chaser to  defraud  the  creditors  of  the 
former,  the  admissions  of  the  vendor  are 
admissible,  and  a  fortiori,  his  sworn  state- 
ment    Ih. 

26.  A  vendor's  lien  on  the  land  con- 
veyed is  not  lost  by  his  taking  the  notes  of 
the  purchaser  for  the  purchase  money. 
And  the  lien  equally  exists,  wl  ether  the 
instrument  amounts  to  a  conveyance  or 
merely  to  an  executory  contract.  WaUcer 
V.  Sedgwick,  8  CaL  403. 

27.  A  purchaser  at  sheriff's  sale  may 
have  a  lien  upon  the  property  prior  to  that 
of  the  redemptioner,  the  fact  that  he  is  a 
creditor  does  not  divest  the  lien  ;  he  may 
be  both  a  creditor  and  a  purchaser  and 
still  have  a  prior  lien  to  that  of  the  re- 
demptioner; this  can  only  be  so  on  the 
principle  that  the  legal  estate  is  still  in 
the  judgment  debtor  until  the  delivery  of 
the  sheriff's  deed.  Knight  v.  Fair,  9  Cal. 
118. 

28.  In  all  cases  where  a  mere  lien  ex- 
ists, the  legal  estate  may  lie  in  some  other 
party  than  the  mortgagee ;  this  legal  estate 
and  the  consequent  right  to  discharge  the 
lien  and  save  the  estate  is  of  value  and 
can  be  sold.     IK 

29.  No  eviction  is  necessary  to  enable 
a  vendee  to  recover  back  the  purchase 
money  of  real  estate,  where  the  sale  was 
void  under  the  statute  of  frauds.  Rey^ 
nolds  V.  Harris,  9  Cal.  329. 

30.  Where  a  party  contracts  orally  for 
the  purchase  of  a  house  and  lot  and  fur- 
niture therein,  and  enters  into  possession 
under  such  oral  agreement,  and  the  vendor 
subsequently  fails  to  make  a  conveyance, 
the  vendee  has  the  right  to  quit  the  prem- 
ises and  return  the  personal  property.  lb, 
340. 

31.  Where  the  vendee's  agent  in  the 
purchase  of  a  tract  of  land,  has  actual 
notice  of  a  mortgage  on  the  premises  at 
the  time  of  purchase,  the  vendee  will  be 
presumed  to  have  taken  the  property  sub- 
ject to  the  mortgage.  May  v.  Borel,  12 
Cal.  91. 

32.  A  vendor's  lien  does  not  exist  in 
this  State  where  a  mortgage  security  is 
taken  for  purchase  money.  The  silent 
lien  is  extinguished,  whenever  he  mani- 
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feste  an  intention  to  abandon  or  not  to  look 
to  it.     Hunt  V.  Waterman^  12  Cal.  306. 

33.  The  fact  that  such  mortgage  is  de- 
fective does  not  revive  the  lien,  as  it  is  the 
intention  of  the  vendor  which  controls,  and 
this  is  as  well  shown  by  an  informal  mort- 
gage as  one  properly  done.     Ih. 

34.  A  general  averment  in  the  com- 
plaint to  enforce  the  vendor's  lien,  that 
the  mortgage  is  defective  as  a  security,  is 
not  sufficient  to  withdraw  the  case  from 
the  general  rules  above  stated.     Ih. 

35.  Equity  raises  no  lien  in  relation  to 
real  estate,  except  that  of  a  vendor  for  the 
purchase  money.  JEUtsan  v.  Jackson  Wa- 
ter Co.,  12  Cal.  554. 

36.  Land  on  which  a  vendor's  lien  ex- 
ists for  the  purchase  money  may  become 
a  homestead,  but  the  homestead  right  is 
subordinate  to  the  lien.  McHendry  v. 
ReiUy,  13  Cal.  76. 

37.  The  lien  which  the  vendor  of  real 
property  retains,  after  an  absolute  convey- 
ance, for  the  unpaid  purchase  money,  is 
not  a  specific  and  absolute  charge  upon 
the  property,  but  a  mere  equitable  right 
to  resort  to  it  upon  failure  of  payment  by 
the  vendee.     Sparks  v.  Bess,  15  Cal.  192. 

88.  This  equitable  right  may  be  en- 
forced in  the  first  instance,  and  before  the 
vendor  has  exhausted  his  legal  remedy 
against  the  personal  estate  of  the  vendee. 
The  court,  after  determining  the  amount 
of  the  lien,  can,  by  its  decree,  either  direct 
a  sale  of  the  property  for  its  satisfaction, 
and  execution  for  any  deficiency,  or  award 
an  execution  in  the  first  place,  and  a  sale 
only  in  the  event  of  its  return  unsatisfied, 
as  the  justice  of  the  case  may  require.  lb. 
193. 

39.  Where  the  contract  of  sale  of  real 
property  is  unexecuted,  the  vendor  retain- 
ing the  legal  title  for  security  until  all  the 
purchase  money  is  paid,  the  vendor's  lien 
retained  is  different  from  the  ordinary  lien 
of  a  vendor  after  conveyance  executed. 
In  the  latter  case,  the  vendor  has  parted 
with  the  legal  and  equitable  title,  and  pos- 
sesses only  a  bare  right,  which  is  of  no 
operative  force  or  efiect  until  established 
by  the  decree  of  the  court  In  the  former 
case,  the  vendor's  position  is  somewhat 
similar  to  that  of  a  party  executing  a  con- 
veyance and  taking  a  mortgage  back.  He 
may  sue  at  law  for  the  balance  of  his  pur- 
chase money,  or  file  his  bill  in  equity  for 
the  specific  performance  of  the  contract, 


and  take  an  alternative  decree,  that  if  the 
purchaser  will  not  accept  a  conveyance 
and  pay  the  purchase  money,  the  premisea 
will  be  sold  to  raise  such  money,  and  that 
the  vendee  pay  such  deficiency  remaining 
after  the  application  of  the  proceeds  aris- 
ing ftt)m  such  sale.    lb.  194. 

40.  In  such  case  of  an  executed  cod- 
veyance,  the  vendor  may  aak  either  a  de- 
cree directing  performance,  and  in  case  of 
refusal,  a  sale  of  the  premises,  or  a  decree 
barring  the  right  of  the  vendee  to  claim  a 
conveyance  under  the  contract.  He  may, 
however,  insist  upon  a  sale  where  per- 
formance is  refused,  and  is  not  bound  to 
make  a  mere  foreclosure  of  the  vendor's 
right  to  a  deed.    lb, 

41.  In  suit  to  recover  money  due  on  a 
promissory  note,  and  to  establish  a  lien 
for  the  amount  upon  certain  real  estate, 
purchased  with  money  advanced  by  plain- 
tiff to  defendant,  and  for  which  advance 
the  note  was  given,  the  clerk  entered  judg- 
ment by  default  for  the  amount  c^  the 
note.  Plaintiff,  having  exhausted  his 
remedies  on  this  judgment,  by  executions 
and  proceedings  supplementary  thereto, 
obtained  from  the  court  a  decree  for  the 
equitable  relief  sought  in  the  complaint,  to 
wit :  for  a  lien  upon,  and  a  sale  of  the 
real  estate:  held,  that  this  decree  was 
coram  non  judice,  and  void — assnmmg  the 
judgment  by  the  defendant  to  be  valid* 
Such  judgment,  if  valid,  terminated  the 
controversy,  and  whatever  related  to  the 
merits  of  the  case  was  merged  in  the 
judgment.  Kittridge  v.  StevenSy  16  CaL 
382. 

See  Contract,  Deed,  Lien,  Sale, 
Specific  Pebfobmance. 


VENUE. 

1.  Affidavits  on  a  motion  to  change  the 
venue  of  a  ciiminal  action  must  state  the 
facts  and  circumstances  from  which  the 
conclusion  is  deduced  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  eoanty 
in  which  the  indictment  was  found,  i'*^ 
J9/0  y.  ifcCatf%,  1  CaL  383. 

2.  It  is  insufficient  to  state  that  a  joiy 
cannot  be  selected  from  a  certain  portioo 
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of  the  county  who  would  give  the  prisoner 
a  fair  and  impartial  trial,  on  the  motion  to 
change  the  venue.  People  v.  Baker^  1 
Cai.  404. 

d.  The  granting  of  a  change  of  venue 
is  discretionary  with  the  courts,  subject  to 
revision  only  in  cases  of  gross  abuse,  yet 
they  should  be  carefully  guarded  against, 
as  they  usually  result  in  a  total  loss  of  all 
the  rights  involved.  Sloan  v.  Smithy  3 
Cal.  412. 

4.  The  facts  in  the  affidavit  on  motion 
to  change  the  venue  should  be  stated  in 
such  a  manner  as  to  enable  the  court  to 
draw  its  own  inference  whether  an  impar- 
tial trial  could  be  had  in  the  particular  case. 
lb. 

5.  Where  a  motion  was  made  to  change 
the  venue  on  the  ground  that  neither  of 
the  parties  resided  in  the  district,  where 
no  objection  was  made  in  the  answer,  and 
nearly  six  months  elapsed :  held^  that  it 
was  too  late,  and  the  motion  could  not  be 
heard.     Tooms  v.  Randall^  3  Cal.  440. 

6.  Causes  may  be  removed  from  one 
district  or  county  to  another  district  or 
county  in  the  manner  provided  by  statute. 
Reyes  Y,  Sandfordj  5  Cal.  117. 

7.  The  supreme  court  having  complete 
power  over  the  right  to  change  the  venue, 
it  is  not  to  be  presumed  it.  will  trust  im- 
plicitly in  the  discretion  of  inferior  courts. 
People  V.  Lee^  5  Cal.  354. 

8.  Where  one  hundred  citizens  united 
in  employing  counsel  to  prosecute  the  de- 
fendant, held  to  be  a  sufficient  ground  for 
a  change  of  venue.     Ih, 

9.  Where  a  justice  is  interested  in  the 
event  of  a  suit,  the  statute  requires  that  he 
should  transfer  the  case  before  another 
justice.    Larue  v.  GcukinSf  5  Cal.  509. 

10.  An  order  refusing  a  change  of 
venue,  on  the  application  of  defendant  in 
a  criminal  prosecution,  will  only  be  re- 
viewed in  cases  of  gross  abuse  of  discre- 
tion.    People  V.  Fisher,  6  CaL  155. 

11.  An  appeal  does  not  lie  from  an  or- 
der granting  a  change  of  venue.  Juan  v. 
Inffoldsby,  6  Cal.  440. 

12.  An  order  refusing  to  change  the 
place  of  trial  is  not  an  appellate  order, 
though  it  may  be  reviewed  on  appeal  from 
the  final  judgement  in  the  case.  People  v. 
StiUman,  2  Cal.  118  ;  Martin  v.  TraverSy 
7  Cal  253. 

13.  It  is  not  error  in  the  court  on  a 
trial  for  murder  to  postpone  the  consider- 


ation of  a  motion,  on  the  part  of  a  defend 
ant,  for  a  change  of  venue,  until  an  at 
tempt  is  made  to  empanel  a  jury.    People 
V.  Plummery  9  Cal.  309. 

14.  Where  a  motion  is  thus  postponed, 
and  counsel  for  prisoner  afterwards  de- 
clines, on  the  intimation  of  the  court,  to 
renew  the  motion,  he  cannot  take  advant- 
age, on  appeal,  of  the  failure  of  the  court 
to  order  a  change  of  venue.     Ih. 

15.  Proceedings  for  a  mandamus  to 
compel  the  execution  of  a  sheriff's  deed 
to  a  redemptioner,  after  sixty  days  from 
the  redemptimi,  under  section  two  hundred 
and  thirty-two  of  the  code,  can  be  com- 
menced in  the  county  where  the  relator 
resides  ;  the  provision  of  the  statute  that 
actions  against  a  public  officer  for  acts 
done  by  him  in  virtue  of  his  office  shall 
be  tried  in  the  county  where  the  cause,  or 
some  part  thereof,  arose,  applies  only  to 
affirmative  acts  of  the  officer,  by  which,  in 
the  execution  of  process,  or  otherwise,  he 
interfere  with  the  property  or  rights  of 
third  persons,  and  not  to  mere  omissions 
or  neglect  of  official  duty.  McMillan  v. 
Richards,  9  Cal.  420. 

16.  Where  the  provision  of  the  code 
requires  an  action  to  be  tried  in  a  particular 
county,  there  would  be  an  exception  in  the 
case  where  a  party  seeks  to  enjoin  several 
judgments  fraudulently  confessed  in  sev- 
eral counties  against  one  judgment  debtor. 
He  may  bring  his  action  in  any  one  of 
the  counties.  UMfdder  v.  Levy,  9  Cal. 
615. 

17.  The  right  to  have  a  cause  tried  in  a 
particular  county  is  one  which  a  party 
may  waive,  either  expressly  or  by  impli- 
cation.    Pearkes  v.  Freer,  9  Cal.  642. 

18.  The  writ  of  habeas  corpus  should 
not  issue  to  run  out  of  the  county,  unless 
for  good  cause  shown,  as  the  absence,  ina- 
bility, or  refiisal  to  act,  of  the  local  judge, 
or  other  reason,  showing  that  the  object 
and  reason  of  the  law  requires  its  issu- 
ance.   Rx  parte  Mis,  11  Cal.  225. 

19.  The  exhibition,  by  a  judge,  of  par- 
tisan feeling,  or  the  unnecessary  expres- 
sion of  an  opinion  upon  the  justice  or 
merits  of  a  controversy,  though  exceed- 
ingly indecorous,  improper  and  reprehen- 
sible, as  calculated  to  throw  suspicion  upon 
the  judgment  of  the  court,  and  bring  the 
administration  of  justice  into  contempt, 
are  not,  under  our  statute,  sufficient  to 
authorize  a  change  of  venue  on  tlte  ground 
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that  the  judge  is  disqualified  from  sitting. 
McCauley  v.  Weller,  12  Cal.  523. 

20.  Where  a  suit  for  real  estate  is 
brought  in  the  wrong  county,  a  motion  to 
change  the  venue,  and  not  demurrer,  is  the 
proper  remedy.  And,  in  such  case,  there 
is  no  discretion  in  the  court,  the  change 
being  matter  of  right.  Watts  v.  White^  18 
Cal.  324. 

21.  The  right  to  try  particular  cases  in 
particular  counties  is  a  mere  privilege, 
which  may  be  waived.  It  is  not  matter  in 
abatement  of  the  writ.  The  privilege 
must  be  claimed^  by  motion  to  change  the 
venue  at  the  proper  time  and  place. 
Watts  V.  WhiU,  13  Cal.  324  ;  overruling 
Vallejo  V.  Randall,  5  CaL  462. 

22.  Defendant  has  a  right  to  have  the 
action  tried  in  the  county  of  his  residence, 
except  in  certain  cases  specified  in  the 
statute.     Loehr  v.  Latham,  15  Cal.  419. 

23.  On  motion  by  defendant  to  change 
the  place  of  trial,  on  the  ground  that  he  is 
sued  in  the  county  in  which  he  does  not 
reside,  if  plaintiff  resist  the  motion  be- 
cause of  the  convenience  of  witnesses, 
the  evidence  as  to  the  convenience  should 
be  as  full  and  particular  as  that  which  is 
required  upon  an  application,  for  this 
cause,  to  transfer  the  trial  to  another 
county.  The  affidavit  must  state  the 
names  of  the  witnesses.    lb, 

24.  As  a  matter  of  practice,  where  de- 
fendant moves  to  transfer  the  cause  to  the 
county  of  his  residence,  plaintiff  may  resist, 
by  a  counter  motion  to  retain  the  cause 
on  account  of  the  convenience  of  witnesses, 
notwithstanding  the  residence  of  defend- 
ant, and  then  defendant  can  reply  to  the 
allegations  as  to  the  convenience  of  witr 
nesses ;  or  plaintiff,  instead  of  a  counter 
motion,  may  simply  resist  the  motion  of 
defendant ;  but  reasonable  time  should  be 
allowed  defendant,  if  desired,  to  meet  the 
matter  set  up  in  opposition  to  the  original 
motion.     lb.  420. 

25.  The  act  of  1858  authorizes  suit  to 
be  brought  in  any  county  designated  in 
the  complaint,  when  the  residence  of  the 
defendant  is  unknown.  But,  to  resist  the 
application  of  defendant  to  change  the 
place  of  trial,  on  the  ground  that  he  re- 
sides in  a  different  county,  plaintiff  must 
show  that  he  used  all  due  diligence  to  as- 
certain the  residence.     lb, 

26.  The  practice  upon  this  subject  being 
unsettled,  the  parties,  on  the  return  of  the 


cause,  should  have  an  opportunity  of  fully 
presenting  the  merits  of  the  motion.    Ih. 

27.  Query,  whether  in  a  foreclosure  suit 
in  the  seventh  district  as  to  land  situate  in 
Contra  Costa  county,  a  party  can  appear 
and  contest  the  case  in  San  Franclsce,  be- 
fore the  judge  of  the  seventh  district,  un- 
der a  stipulation,  and  without  exception 
as  to  the  place  of  trial,  and  afterwards  as- 
sign that  fact  as  error.  De  Lean  v.  ^- 
gueroy  15  Cal.  495. 

28.  In  actions  to  recover  real  property, 
the  complaint  need  not  state  the  residence 
of  either  of  the  parties  ;  the  statute  pro- 
vides for  the  trial  in  certain  counties,  and 
the  situation  of  the  premises,  not  the  res- 
idence of  the  parties,  determines  the 
county.     DoUy.  Feller^  16  CaL  433. 
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VERDICT. 

I.  In  general. 
II.  When  set  aside. 

1.  For  Exceaaive  Damages. 

2.  For  Incompetent  Joror. 

3.  For  Mistake  or  FrancL 

4.  As  against  Law. 

5.  As  against  Evidence. 

6.  For  improper  Evidence. 
III.  On  Conflicting  Evidence. 

rv.  Jurors,  impeaching  their  Verdict. 
V.  Amendment  of  a  Verdict. 


I.  In  general. 

1.  The  verdict  of  a  jury  upon  a  ques- 
tion of  fact,  in  an  action  at  law,  is  final  and 
conclusive.    Perry  v.  Cochnxn,  1  CaL  180. 

2.  If  the  jury  fails  to  find  the  &ct  of  a 
lien,  the  court  cannot  render  a  judgment 
essentially  different  from  the  verdict,  and 
the  judgment  so  far  will  be   reversed. 

Walker  v.  Bduss-hijo,  1  Cal.  186. 

3.  A  stipulation  that  a  verdict  should 
be  entered  in  favor  of  the  defendant,  sav- 
ing to  the  plaintiff  the  same  rights  which 
he  would  have  had  in  case  a  jury  had 
actually  rendered  a  verdict  for  the  defend- 
ants, should  be  regarded  in  precisely  the 
same  light  as  a  verdict,  and  be  followed 
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by  the  same  legal  results.     Suhol  v.  Hep- 
bum,  1  Cal.  258. 

4.  The  report  of  a  referee  on  the  facts 
of  a  case  will  be  considered  the  same  as 
the  verdict  of  a  jury.  Walton  v.  Mintum, 
1  Cal.  362. 

5.  If  the  statement  discloses  no  re- 
fusal on  the  part  of  the  judge  of  the  court 
below  to  charge  the  jury  on  any  matter 
submitted,  nor  is  any  erroneous  charge  as- 
signed as  error,  the  verdict  of  the  jury 
must  be  considered  as  having  settled  all 
the  facts  of  the  case.  George  v.  Law,  1 
Cal.  364. 

6.  Where  the  court  orders  a  new  trial 
to  be  had,  unless  the  judgment  creditor 
will  file  a  stipulation  agreeing  to  remit  a 
part  of  the  verdict,  and  the  judgment  cred- 
itor acquiesces  and  files  the  remittitur,  he 
waives  his  right  to  question  the  verdict. 
lb.  365. 

7.  A  jury  should  render  their  verdict 
fh>m  the  facts  and  according  to  the  law  as 
given  them ;  and  it  is  improper  to  charge 
them  "  to  take  into  consideration  all  the 
facts  and  do  equal  justice  between  the 
parties,"  inasmuch  as  it  is  so  general  in 
its  terms  that  it  may  mislead  them.  Kelly 
V.  Gunningham,  1  Cal.  367. 

8.  The  verdict  may  conform  to  the 
issues.  If  the  court,  instead  of  having 
the  verdict  corrected  by  the  jury,  attempt 
to  correct  it  by  the  judgment  and  go  be- 
yond the  verdict,  it  is  error.  Ross  v.  Aus- 
m,  2  Cal.  192. 

9.  The  verdict  must  be  confined  to  the 
matters  put  in  issue  by  the  pleadings. 
Benedict  v.  Bray^  2  Cal.  256 ;  Truebody  v. 
Jdcohson,  2  CaL  285. 

10.  Where  a  declaration  states  a  condi- 
tion precedent,  and  fails  to  aver  perform- 
ance, the  defect  must  be  urged  on  demur- 
rer"; it  comes  too  late  after  verdict  Happe 
V.  Stout,  2  Cal,  461. 

11.  The  court  below,  sitting  as  a  jury, 
must  find,  separately,  the  facts  and  con- 
clusions of  law,  or  they  will  be  set  aside ; 
but  this  does  not  apply  to  a  judgment  by  de- 
fault where  there  are  other  defendants  who 
go  to  trial.     Brown  v.  Brown,  3  Cal.  111. 

12.  Where  a  jury  has  been  waived  by 
the  parties,  and  the  court  finds  the  facts, 
they  are  not  subject  to  review,  but  are 
conclusive.     Wheeler  v.  Hays,  3  Cal.  286. 

13.  When  the  jury  found  the  only  is- 
sues involved  in  the  controversy,  an  excep- 
tion to  the  verdict,  that  it  was  not  found 


upon  the  issues  presented  by  the  plead- 
ings, will  not  be  sustained.  Burritt  v. 
Gibson,  3  Cal.  399. 

14.  The  court  may  direct  special  issues 
to  be  framed  in  equity  cases  and  submit* 
ted  to  the  jury  widi  directions  to  find  a 
special  verdict     Smith  v.  Rowe^  4  Cal.  8. 

15.  The  plaintiff  in  ejectment  may  sue 
one  or  more  defendants,  and  they  may  an- 
swer separately,  or  demand  separate  ver- 
dicts ;  unless  they  do  so,  however,  they  will 
be  concluded  by  a  general  verdict  Win- 
ans  V.  Christy,  4  Cal.  80. 

1 6.  An  omission  to  allege  delivery  in  an 
action  on  a  bond,  can  be  taken  advantage 
of  only  on  demurrer  and  not  af^er  verdict. 
Garcia  v.  Satrustegui,  4  CaL  244. 

17.  Where  an  informal  verdict  is  re- 
ceived and  recorded  by  the  consent  of  the 
plaintiff,  and  judgment  in  form  is  after- 
wards entered  thereon ;  on  appeal  the  in- 
formality will  be  disregarded.  TreadweU 
V.  Wells,  4  Cal.  263. 

18.  The  appellate  court  must  infer  in 
favor  of  the  verdict  of  the  court  below, 
unless  error  is  clearly  manifest  AUen  v. 
Phelps,  4  Cal.  259. 

19.  The  court  should  direct  the  verdict 
to  be  recorded  as  rendered  by  the  jurj'. 
That  will  be  treated  as  the  verdict  which 
the  jury  actually  bring  in.  Moody  v.  Mc- 
Donald, 4  Cal.  299. 

20.  A  verdict  arrived  at,  where  each 
juror  sets  down  a  sum  according  to  his 
own  judgment,  and  the  aggregate  should 
be  divided  by  twelve  and  the  quotient 
should  be  returned  as  the  verdict,  is  ir- 
regular and  will  be  set  aside,  unless  such 
means  were  merely  adopted  to  arrive  at  a 
proper  result,  and  they  subsequently 
agreed  on  that  sum.  Wilson  v.  Berryman, 
5  Cal.  45. 

21.  The  verdict  of  the  jury,  which 
finds  the  defendant  guilty  of  an  assault 
with  a  deadly  weapon  with  intent  to  com- 
mit great  bodily  injury,  is  irregular,  and 
we  deem  that  it  finds  the  defendant  guilty 
of  a  public  offense.  People  v.  Davidson, 
5  Cal.  134. 

22.  When  property  is  delivered  and 
accepted  pending  the  suit  and  before  ver- 
dict, the  damages  for  the  detention  should 
be  merely  nominal ;  if  after  verdict,  then 
interest  on  the  highest  value  between  the 
time  of  conversion  and  the  verdict,  except 
special  damage  was  declared  upon.  Con- 
roy  V.  Flint,  5  Cal.  328. 
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23.  A  joint  verdict  against  the  defend- 
ants answenng,  and  a  defaulting  defend- 
ant, is  conclusive  against  all  defendants, 
when  a  separate  verdict  has  not  been  de- 
manded.    Anderson  v.  Parker^  6  Cal.  200. 

24.  On  a  trial  under  an  indictment  for 
murder,  a  verdict  of  "  guilty"  imports  a  con- 
viction on  every  material  allegation  in  the 
indictment,  and  is  therefore  a  conviction 
for  murder.     People  v.  March,  6  Cal.  647. 

25.  The  party  in  whose  favor  a  judg- 
ment is  rendered  on  a  special  verdict  must 
move  for  a  new  trial,  if  he  is  not  satisfied 
with  the  verdict,  as  the  latter  must  other- 
wise be  conclusive  upon  the  facts  in  the 
appellate  court  Garwood  v.  Simpson,  8 
Cal.  108  ;  Duffv.  Fisher,  15  Cal.  380. 

26.  Where  the  failure  to  present  the 
issues  for  a  special  verdict  was  the  result 
of  the  plaintiff's  own  motion,  he  cannot  be 
allowed  to  take  advantage  of  it.  Brews- 
ter V.  Bours,  8  Cal.  605. 

27.  Defects  in  the  indictment  are  not 
cured  by  verdict,  but  may  be  taken  ad- 
vantage of  by  motion  on  arrest  of  judg- 
ment.    People  V.  Wallace,  9  Cal.  32. 

28.  The  verdict  of  a  jury  is  a  matter  of 
record,  and  copies  thereof  may  be  suffi- 
ciently authenticated  by  the  certificate  of 
the  clerk.  Reynolds  v.  Harris,  8  Cal. 
618. 

29.  The  objection  to  the  form  of  the 
verdict  should  have  been  made  on  motion 
for  a  new  trial.  Douglass  v.  Kraft,  9 
Cal.  564. 

30.  Where  it  is  manifest  from  the  testi- 
mony stated  in  the  record,  that  the  verdict 
of  the  jury  must  have  been  given  under  a 
state  of  great  excitement,  preventing  a 
fair  and  just  trial,  and  the  court  below  has 
refused  a  new  trial,  this  court  will  reverse 
the  judgment  and  order  a  new  trial.  Peo- 
ple V.  Acosta,  10  Cal.  196. 

31.  Counsel  in  the  trial  of  a  cause  can- 
not object  that  the  court  did  not  render 
judgment  on  the  special  verdict  of  the  jury, 
where  they  have  stipulated  that  such  ad- 
ditional facts  may  be  found  by  the  judge 
as  would  in  his  judgment  be  sufficient  to 
present  all  the  questions  raised  by  the 
pleadings.  Marius  v.  BichneU,  10  Cal. 
224. 

32.  Where  a  jury  are  instructed  to 
bring  in  a  sealed  verdict,  and  they  retire, 
and  after  agreeing  upon  a  verdict,  seal  it 
up  and  give  it  to  the  officer  in  charge  of 
them — the  clerk  being  absent — ^and  re- 


quest him  to  give  it  to  the  derk,  which  is 
done ;  and  after  the  meeting  of  the  ooart 
the  following  morning  the  verdict  is  open- 
ed in  the  presence  of  the  jury,  and  read 
by  the  derk  without  exception :  held,  that 
this  is  not  an  error  sufficient  to  warrant  a 
new  trial.  The  possession  by  such  officer 
left  the  verdict  as  much  in  the  poesessia& 
of  the  court  itself  as  if  it  had  been  direct- 
ly delivered  to  the  clerk.  Paige  v.  (/NeaL, 
12  Cal.  493. 

33.  The  opportunities  of  tampering  with 
jurors  aflter  separation  are  so  numerous, 
and  in  important  cases  the  temptation  is  so 
great,  and  the  ability  of  detection  so  slight, 
as  to  make  it  a  matter  of  grave  doobC 
whether  sound  policy  does  not  require  an 
adherence  to  the  verdict  as  sealed,  even  as 
against  a  subsequent  dissent  of  one  or 
more  of  the  jurors.     Ih,  494. 

34.  In  chancery  cases  the  court  below 
may  disregard  the  verdict  of  a  jury. 
Goode  V.  Smith,  13  Cal.  84. 

35.  Where,  on  suit  against  defendants 
as  members  of  a  quartz  company,  one  de- 
fendant pleads  that  he  was  not  a  member 
of  the  company,  and  the  finding  of  the 
court  is  that  the  allegations  of  the  com- 
plaint are  true,  and  that  said  defendant 
was  a  member  of  the  company,  as  to 
plaintiff  Parke,  the  finding  supports  a 
a  judgment  for  plaintiff.  Parke  v.  ISnds, 
14  Cal.  418. 

86.  An  objection  that  the  finding  is 
qualified  by  the  words  ^as  to  plaintiff 
Parke,"  and  that  the  facts  showing  the 
special  relation  to  him  ought  to  have 
Ij^en  found,  should  have  been  taken  be- 
low, and  cannot  be  raised  for  the  fi»t  time 
on  appeal.     lb, 

37.  In  ejectment,  the  verdict  may  be 
joint  against  several  defendants,  wiUioat 
specifying  their  respective  lots  in  a  whole 
tract,  where  they  file  a  joint  answer  which 
contains  no  averment  as  to  the  particalar 
portion  of  land  occupied  by  each,  no  paroof 
being  offered  on  the  point,  no  damages  be- 
ing claimed,  and  defendants  being  in  pos- 
session.    Mc  Gfarveg  v.  lAtde,  15  CaL  31. 

38.  On  an  indictment  for  mnrder,  the 
verdict  must  state  whether  it  be  murder  in 
the  first  or  second  degree,  and  if  on  the 
return  of  the  verdict  it  does  not  specify 
the  degree,  the  court  should  order  the  jury 
to  retire  and  return  a  specific  finding  of 
the  degree.  People  v.  Marquis,  15  Cai.  38. 

39.  In  suit  against  several  defendants 
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known  as  "  Table  Mountain  Water  Co.," 
for  possession  of  a  ditch,  the  verdict  was, 
"  we  find  for  the  plaintiff  and  against  L.," 
one  of  the  defendants.  Judgment  was 
entered  that  defendant  surrender  posses- 
sion of  the  ditch  to  plaintiff,  and  that 
plaintiff  recover  of  L,"  one  of  said  defend- 
ants,  the  sum  of  ,  his  costs,"  etc- : 

held,  that  there  is  no  error  in  the  judg- 
ment ;  that  it  must  be  construed  by  the  ver- 
dict which  is  confined  to  plaintiff  and  L. 
TVecU  V.  ZfOforge,  15  Cal.  41. 

40.  A  general  verdict  does  not  operate 
as  an  estoppel,  except  as  to  such  matters 
as  were  necessarily  considered  and  determ- 
ined by  the  jury.  A  verdict  is  never 
conclusive  upon  immaterial  or  collateral 
issues.  McDonald  v.  Bear  River  and 
Avhum  W.  and  M,  Co.,,  15  Cal.  148. 

41.  A  verdict  found  on  any  fact  or  title 
distinctly  put  in  issue  is  conclusive  in  an- 
other action  between  the  same  parties  or 
their  privies  in  respect  of  the  same  fact  or 
title.     Kidd  v.  Lairdy  15  Cal.  1 82. 

42.  When  a  verdict  is  general,  its 
effect  will  be  limited  to  such  issues  as  nec- 
essarily controlled  the  action  of  the  jury. 
lb. 

43.  Where  a  jury  is  waived  and  the 
cause  tried  by  the  court,  the  court  should 
find  the  facts,  and  not  merely  state  the 
proof.     Heredink  v.  HoUoUy  16  Cal.  104. 

44.  On  the  rendition  of  a  special  verdict 
the  trial  is  terminated,  and  notice  of  mo- 
tion for  new  trial  must  be  given  within  two 
days  thereafter,  or  the  proceedings  based 
upon  such  notice  will  be  disregarded. 
I'eople  V.  ffiU,  16  CaL  117. 

45.  A  special  verdict  settles  the  facts, 
and  by  its  judgment  pronounces  the  conclu- 
sions of  law  upon  the  facts  found.  If  the 
court  errs  in  this  respect,  the  error  may  be 
reviewed  without  any  motion  for  new 
trial ;  but  the  right  to  correct  the  verdict 
does  not  depend  upon  the  judgment,  and 
the  steps  necessary  for  that  purpose  must 
be  taken  within  the  statutory  time.    lb. 


IL    When  set  aside. 


1.  For  Excessive  Damages. 
46.  Courts  reluctantly  interfere  with  the 


findings  of  a  jury  in  an  action  for  unliqui- 
dated damages  for  reason  that  the  dam- 
ages are  excessive ;  and  the  verdict  ought 
never  to  be  set  aside  for  such  a  cause 
unless  beyond  a  doubt  the  verdict  be  un- 
just and  oppressive,  or  obtained  tlirough 
some  undue  advantage,  mistake,  or  in 
violation  of  law.  Payne  v.  Pacijic  Mail 
S.  S.  Co.,  1  Cal.  36. 

47.  Courts  will  not  interfere  with  the 
verdicts  of  a  jury  where  the  question  upon 
which  they  have  passed  is  one  solely  of 
unliquidated  damages,  unless  the  verdict 
be  beyond  doubt  unjust  and  oppressive, 
especially  if  the  judgment  creditor  remit 
one-half  of  it     George  v.  Law,  1  Cal.  364. 

48.  A  verdict  will  be  set  aside  where 
the  damages  are  unjustifiably  outrageous. 
McDanielv.  Baca,  3  Cal.  338. 

49.  Where  damages  are  laid  at  a  cer- 
tain sum  in  a  declaration,  the  judgment 
will  be  reversed  if  the  jury  render  a  ver- 
dict for  a  greater  sum.  Palmer  v.  Beg- 
nolds,  3  Cal.  396. 

50.  It  is  the  proper  exercise  of  the  dis- 
cretion of  a  court  to  grant  a  new  trial  on 
the  ground  of  excessive  damages,  when 
the  verdict  is  grossly  inconsistent  in  its 
relations  to  the  facts.  Potter  v.  Scale,  5 
Cal.  411. 

51.  In  an  action  for  a  malicious  prose- 
cution wherein  an  attachment  was  issued, 
the  jury  gave  $15,000  damages,  and  where 
no  misconduct  was  shown  on  the  part  of 
the  jury,  and  it  was  not  charged  that  the 
verdict  was  given  under  the  infiuence  of 
passion  or  prejudice,  the  court  could  not 
disturb  the  verdict,  unless  it  clearly  appear 
that  injustice  had  been  done.  Weaver  v. 
Page,  6  Cal.  685. 

See  Damages. 


2.  For  Incompetent  Juror. 

52.  A  verdict  of  a  jury  will  not  be  set 
aside  on  the  ground  that  one  of  the  jurors 
"knew  and  was  aware  of  the  circum- 
stances connected  with  the  affair,"  the  sub- 
ject matter  of  the  suit,  where  no  objection 
to  him  was  raised  until  after  the  verdict 
was  rendered,  and  it  not  appearing  that  he 
had  formed  or  expressed  an  opinion  before 
the  trial,  or  was  in  any  way  biased  in 
favor  of  plaintiff.  Lawrence  v.  Collier,  1 
CaL  37. 
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8.  For  Muiake  or  Fraud. 

53.  "Where  the  jury  pass  upon  a  ques- 
tion purely  of  fact,  their  verdict  should  not 
be  set  aside  unless  for  mistake,  fraud,  mis- 
conduct or  other  improper  influence. 
Payne  v.  Jojcohs,  1  Cal.  40. 

54.  Courts  cannot  interfere  with  the 
finding  of  a  jury  unless  impeached  for 
fraud,  mistake  or  other  improper  conduct, 
and  the  appellate  court  will  not  attempt  to 
exercise  a  power  over  the  verdicts  of 
juries  which  is  denied  to  the  courts  in 
which  the  verdict  may  have  been  rendered. 
Ih.  41. 


4.    As  against  Law, 

55.  If  it  appears  from  the  evidence 
spread  upon  the  record  that  the  verdict 
was  against  law,  the  appellate  court  will 
not  hesitate  to  reverse  the  order  of  the 
court  below  refusing;  to  grant  a  new  trial. 
Payne  v.  Jadobs,  1  Cal.  40. 

56.  A  new  trial  will  be  ordered  although 
a  verdict  may  not  be  excessive,  if  the 
court  is  satisfied  that  an  improper  charge 
went  to  the  jury,  and  the  fact  that  it  had 
no  effect  upon  them  does  not  clearly  ap- 
pear. Tonge  v.  Pacific  Mail  S,  S.  Co,y  1 
Cal.  354. 

67.  Though  the  charge  of  a  jury  may  in 
the  abstract  be  too  broad,  yet  if  it  could 
have  had  no  effect  upon  the  verdict,  it  will 
not  be  reviewed.  Clark  v.  Mc  Gartky,  1 
Cal.  454. 

58.  A  new  trial  will  be  granted  when 
the  court  is  satisfied  that  the  jury  were 
m'sdirected  in  the  charge,  and  thereupon 
founded  their  verdict.     Gunter  v.  Geary^ 

1  Cal.  468. 

59.  Where  no  error  is  disclosed  in  the 
record,  the  verdict  of  the  court  below  will 
not  be  set  aside  by  the  appellate  court. 
Wilson  V.  Middleton,  2  Cal.  56 ;  Porter  v. 
Barling^  3  Cal.  73  ;   Thompson  v.  Monrow, 

2  Cal.  100. 

60.  Where,  from  the  whole  case,  it  ap- 
pears that  justice  has  been  done,  though 
errors  were  committed  which  did  not  ma- 
terially affect  the  merits,  the  court  will  not 
disturb  the  verdict  Clayton  v.  West,  2 
Cal.  382. 

61.  The  court  will  require  a  case  of  very 


palpable  mistake  or  error  to  be  made  out 
before  it  will  overrule  the  verdict  of  a 
jury  on  issue  of  fact  found  in  an  action  for 
the  diversion  of  water.  Brown  v.  Smith, 
10  Cal.  571. 


5.    As  against  Evidence, 

62.  To  authorize  a  court  to  set  aside  a 
verdict  which  is  clearly  contrary  to  evi- 
dence, the  finding  must  be  impeached  for 
some  legal  cause,  and  the  appellate  comt 
will  examine  the  evidence  embodied  in  the 
record  to  ascertain  whether  an  outrage 
upon  the  rights  of  any  of  the  parties  has 
been  committed  by  the  jury.  Payne  v, 
Jacobs,  1  Cal.  41. 

63.  Where  the  defense  to  an  action  is 
that  there  was  no  contract  in  writing  of 
the  sale,  but  the  evidence  given  at  the 
trial  did  not  appear  to  be  fully  returned, 
and  there  appeared  to  have  been  no  ob- 
jection raised  or  exception  taken  to  the  in- 
sufficiency of  the  evidence,  the  appellate 
court  will  presume  that  the  evidence  was 
sufficient  to  warrant  the  verdict.  Bunting 
V.  Beideman,  1  CaL  182. 

64.  Where  the  verdict  is  clearly  con- 
trary to  evidence,  the  appellate  court  may 
reverse  the  judgment  on  that  account 
Acquital  v.  Q'oweU,  1  CaL  193. 

65.  A  verdict  will  not  be  disturbed 
unless  it  clearly  appears  to  be  erroneous, 
and  if  no  evidence  be  submitted  in  the 
statement  for  the  examination  of  the  ap- 
pellate court,  the  correctness  of  the  verdict 
will  not  be  doubted.  Folsom  v.  Rootj  1 
Cal.  376. 

66.  The  verdict  of  a  jury  will  not  be 
disturbed  because  the  weight  of  the  testi- 
mony seems  to  be  against  it.  Brown  v. 
a  Conner,  1  Cal.  44. 

67.  The  appeUate  court  will  decline  to 
review  the  facts  of  the  case,  unless  an  as- 
signment of  errors  shows  that  the  court 
below  refused  an  application  for  a  new 
trial,  made  on  the  ground  that  the  verdict 
was  contrary  to  evidence,  and  that  only  as 
an  appeal  from  the  refusal  to  grant  a  new 
trial.  Smith  v.  Phdps,  2  Cal.  121 ;  Oris- 
wold  V.  Sharpe,  2  Oed.  23;  Brown  v. 
Graves,  2  Cal.  119 ;  Ligraham  v.  Gilder^ 
meesier,  2  Cal.  484;  Whitman  v.  Sutter, 
3  Cal.  179  ;  Brown  v.  ToUes,  7  C«].  399 ; 
Garwood  y,  Simpson,  8  CaL  108 ;  Marziou 
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V.  Piochcy  8  Cal.  537 ;  Liening  v.  Gould, 
13  Cal.  599 ;  Dufy.  Fisher,  15  Cal.  380. 

68.  Although  the  question  of  fraudu- 
lent intent  is  made  a  question  of  fact  in 
all  cases,  jet^  wherever  the  law  declares 
that  certain  indicia  are  conclusive  evidence 
of  fraud,  a  verdict  against  such  conclusions 
should  he,  in  all  cases,  set  aside;  hut 
where  the  facts  are  merely  presumptions, 
the  jury  may  find  against  such  presump- 
tions. Bdhngs  v.  BiUingSy  2  Cal.  113  ; 
Oienery  v.  Palmer,  6  Cal.  122. 

69.  Where  there  is  proof  of  damages, 
the  amount  is  simply  a  question  of  fact 
within  the  province  of  the  jury.  The 
appellate  court  will  not  examine  the  proofs 
or  declare  that  the  evidence  was  insuffl- 
dent  to  justify  the  verdict.  Bartleit  v. 
Hogden,  3  Cal.  58. 

70.  Where  the  verdict  of  the  jury  is 
clearly  against  the  evidence  a  new  trial 
will  he  awarded.  Bagley  v.  Eaton,  8  Cal. 
164;  Kimball  v.  Gearhart,  12  Cal.  48; 
JEasterltng  v.  Power,  12  Cal.  89. 

71.  A  verdict  will  not  be  disturbed  if 
there  is  any  evidence  to  support  it.  EscoUe 
V.  MerU,  9  Cal.  95. 

72.  Whenever  facts  are  not  expressly 
stated  which  are  so  essential  to  a  recov- 
ery that  without  proof  of  them  on  thet  trial 
the  verdict  could  not  have  been  rendered 
under  the  direction  of  the  court,  there  the 
want  of  the  express  statement  is  cured  by 
the  verdict^  provided  the  complaint  con- 
tains terms  sufficiently  general  to  compre- 
hend the  facts  in  fair  and  reasonable  state- 
ment    Gamer  v.  Marshall,  9  Cal.  269. 

73.  To  justify  an  interference  with  the 
verdict  of  the  jury  in  a  criminal  action, 
there  must  be  an  absence  of  evidence 
against  the  prisoner,  or  a  decided  prepon- 
derance of  evidence  in  his  favor.  People 
V.  Ah  Lay,  10  Cal.  301. 

74.  To  set  aside  the  verdict,  it  must  be 
clearly  against  the  evidence.  Williams  v. 
Cavillat^  10  CaL  426. 

75.  Where,  in  an  action  against  a 
steamer  for  setting  fire  to  plaintiff's  fence, 
the  jury  was  instructed,  among  other 
things,  to  find  specially  as  to  the  negligence 
of  the  captain  or  crew  of  the  steamer,  and 
they  found,  generally,  for  plaintiff,  four 
hundred  dollars  damages ;  and  also^  that 
the  steamer's  spark-catcher  was  not  suffi- 
cient to  prevent  the  sparks  from  commu- 
nicating with  the  shore  and  endangering 
property,  the  verdict  was  held  good  in  the 


absence  of  any  objection  at  the  time  of 
its  rendition,  that  it  was  not  responsive  to 
the  special  direction.  Algier  v.  Steamer 
Maria,  14  Cal.  170. 

76.  Probably  the  finding, '  apart  from 
the  general  verdict,  was  a  finding  of  neg- 
ligence, for  an  insufficient  spark-catcher 
is  hardly  distinguishable  from  none  at  all, 
and  this  is  proof  of  negligence.     lb.  171. 

77.  There  being  some  proof  of  negli- 
gence, the  supreme  court  will  not  review 
3ie  verdict.  Algier  v.  Steamer  Maria,  14 
Cal.  171 ;  BuUv.  Sacramento  Valley  R.  R. 
Co.,  14  Cal.  389. 

78.  Where  the  motion  for  new  trial, 
though  made,  does  not  appear  to  have  been 
acted  on,  the  appellate  court  will  not  con- 
sider the  sufficiency  of  the  evidence  to 
sustain  tiie  verdict.  Myers  v.  Casey,  14 
Cal.  543. 

79.  Where  a  verdict  is  supported  by 
any  evidence  at  all,  we  will  not  review  an 
order  of  the  court  of  original  jurisdiction 
refusing  a  new  trial,  unless  the  order  is 
manifestly  an  abuse  of  the  legal  discretion 
of  the  court  Burnett  v.  nhitesides,  15 
Cal.  36 ;  People  v.  Wyman,  15  Cal.  75. 

80.  Where  there  are  separate  defenses, 
each  of  which  is  sufficient  to  defeat  the 
action,  and  these  defenses  are  submitted 
to  the  jury,  with  evidence  in  support  of 
each,  and  the  verdict  is  general  for  the 
defendants,  it  cannot  be  set  aside  if  it  be 
right  as  to  any  one  issue,  though  wrong 
as  to  all  the  others.  Kidd  v.  Laird,  15 
Cal.  182. 

81.  But  the  fact  or  title  must  be  mate- 
rial and  relevant,  must  be  distinctly  in 
issue ;  must  be  tried  by  the  juiy,  and  con- 
stitute the  base  of  the  verdict,  and  unless 
specially  found,  must  have  been  necessa- 
nly  passed  upon  by  the  juiy.     Jb, 

82.  The  court,  whether  sitting  in  equity 
or  on  trial  of  a  common  law  action,  may, 
of  its  own  motion,  set  aside  the  verdict  of 
a  jury  when  it  is  clearly  and  palpably 
against  the  evidence,  but  when  the  court 
is  satisfied  with  the  verdict,  the  parties  can 
only  question  its  correctness  by  following 
the  course  pointed  out  by  tiie  statute. 
Duff  V.  Fisher,  15  Cal.  380. 

83.  On  motion  for  new  trial,  on  the  sole 
ground  that  the  verdict  is  not  sustained  by 
the  evidence,  the  court  below,  in  passing 
on  the  motion,  cannot  disregard  any  por- 
tion of  the  evidence  before  the  jury.  The 
question  as  to  the  competency  of  the  evi- 
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dence  cannot  be  raised  on  such  a  motion. 
Me  Cloud  V.  O'Neal,  1  Cal.  397. 

84.  A  verdict  obtained  upon  incompe- 
tent evidence  may  be  set  aside ;  but  this 
cannot  be  done  if  the  evidence  were  ad- 
mitted without  objection,  nor  can  it  be 
done  upon  the  ground  that  effect  was  given 
to  the  evidence  by  the  jury,  even  if  ob- 
jected to.    lb. 

85.  In  such  cases,  that  which  vitiates 
the  verdict,  is  the  error  of  the  court  in 
admitting  the  evidence,  and  if  the  party 
seeking  to  set  aside  the  verdict  be  not  in  a 
position  to  take  advantage  of  this  error,  he 
cannot  object  that  the  evidence  was  im- 
properly admitted.     lb. 

See  Evidence. 


6.  For  Improper  Evidence. 

86.  Unless  the  improper  testimony 
could  have  had  no  influence  upon  the  ver- 
dict, the  presumption  is  that  it  did  have 
some  weight  with  the  jury,  and  a  new  trial 
should  be  granted.  SanUUan  v.  M0999, 
1  Cal.  93. 

87.  A  verdict  will  be  set  aside  and  a 
new  trial  granted  if  improper  evidence 
went  to  the  jury,  and  the  court  cannot 
clearly  see  that  it  had  no  effect  or  weight 
with  the  jury.  Mateer  v.  Brovm^  1  Cal. 
224. 

88.  The  rejection  of  proper,  or  the  ad- 
mission of  improper  evidence,  if  it  could 
in  no  way  materially  affect  the  verdict, 
will  not  be  cause  to  set  aside  the  same. 
Persse  v.  Cole,  1  Cal  370. 

89.  The  admission  of  improper  testi- 
mony is  no  ground  for  disturbing  a  verdict 
where  it  is  evident  by  the  verdict  itself 
that  no  injury  was  d(Hie  thereby  to  the 
party  objecting  to  its  admission.  Priest  v. 
Union  Caned  Co.,  6  CaL  171. 


m.  On  Conflictino  Evidence. 

90.  The  finding  of  a  jury  or  court,  de- 
dding  upon  the  weight  of  testimony,  will 
not  be  reviewed  on  appeal  unless  such  find- 
ing be  impeached  for  fraud,  misconduct, 
mistake  or  improper  influences.  Payne  v. 
Jacobs,  1  Cal.  41. 

91.  The  verdict  of  a  jury  should  not 


be  disturbed  when  rendered  upon  a  ques- 
tion of  fact,  where  the  evidence  is  con^ct- 
ing,  and  where  no  rule  of  law  appears  to 
have  been  violated.  Gunter  v.  JSmchez,  1 
Cal.  49  ; .  Johnson  v.  Pendleton^  1  CaL 
133  ;  Hoppe  v.  Bobb,  1  Cal.  373 ;  V^moh 
V.  Barrier,  1  Cal.  187 ;  DwineUe  v.  Aen^ 
riqtiez,  1  Cal.  389  ;  DavisY.  SmUh,  2  CaL 
423,  476;  Brown  v.  O  Conner,  1  CaL 
421 ;  Griswold  v.  Skarpe,  2  CaL  23 ; 
Tai^  V.  McKinley,  4  CaL  104 ;  DueUv. 
Bear  River  and  Auburn  W.  S^  M.  Cb.,  5 
CaL  86 ;  McHenry  v.  Moore,  5  Cal.  93 ; 
Ritchie  v.  Bradshaw,  5  Cal.  229 ;  PickeU 
V.  Sutter,  5  Cal.  413  ;  Conrot^  r.  ITinij  5 
Cal.  329 ;  Adams  v.  Pughj  9  CaL  17 ; 
White V.  Todd's  Vallew  Water  Cb.,8  CmL 
444 ;  Pe(mle  v.  Ah  5v,  9  CaL  17  ;  Wtl^ 
Hams  V.  Gregory,  9  Cal.  77  :  Scannell  r. 
StraMe,^  Cal.  177;  WeddlsY.  SlaHt,\0 
Cal.  303 ;  Bensley  v.  AJtwiU,  12  Col.  240 ; 
RiUer  v.  Stock,  12  Cal.  402  ;  McGarriiy 
V.  Byington,  12  CaL  432 ;  Ortnan  v. 
Bix^n,  13  Cal.  40 ;  Visker  v.  H^etaer,  13 
Cal.  60  ;  Beckman  v.  McKay,  14  Cal.  253  ; 
McGarvey  v.  Little,  15  Cal.  31 ;  Werner 
V.  Eureka  Lake  Co.,  15  Cal.  273 ;  Ste- 
vens V.  Irwin,  15  Cal.  504 ;  Paul  v.  jSt^ 
ver,  16  CaL  75 ;  Baker  v.  Joseph,  16  ObI. 
180. 

92.  On  a  question  of  fraud,  where  there 
is  conflicting  evidence  which  was  proper  to 
have  been  submitted  to  a  jury  to  paasupoKi, 
and  the  court  granted  a  nonsuit,  the 
appellate  court  in  determining  the  ques- 
tion of  nonsuit  will  presume  that  the  fraod 
was  not  proven.  LetBey  v.  J9a^,  1  CeL 
161. 

93.  The  finding  of  a  referee  is  oondo- 
sive  on  the  facts,  where  the  evidence  is 
conflicting.     Knowles  v.  Just,  13  CaL  621. 

94.  Where  in  a  suit  for  oonversioD  bj 
an  administrator,  the  complaint  averred 
the  facts  necessary  under  the  statute  to 
maintain  the  acdon,  and  the  answer  denied 
the  £a,cts;  but  it  is  agreed  by  counsel  that 
the  proof  is  coaifiicting;  and  the  court 
below  instructed  the  jury,  that  if  they 
believed  from  the  evidence  that  defendant 
did  receive  the  property  mentioned  in  the 
complaint,  belonging  to  the  estate  of  G., 
deceased,  and  converted  and  a{^»ropriated 
it  to  his  own  use,  and  rofused  to  deliver  the 
same  when  demanded,  etc,  they  will  find 
for  the  plaintiff;  and  it  b  objected  to  apoo 
appeal  that  this  instruction  was  wron^ 
because  it  ignores  all  reference  to  the  time 
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of  the  alienation  bj  defendant,  whether 
before  or  after  the  isAuing  of  letters  of  ad- 
ministration upon  the  estate  of  deceased : 
held,  that  there  being  no  statements  of 
fiu^ts,  the  appellate  court  cannot  tell 
whether  there  was  anj  discrepancy  in  the 
proof  as  to  the  time  of  alienation,  assum- 
ing that  there  was  such  alienation  \  and 
that  in  favor  of  the  judgment,  it  must  be 
presumed,  unless  there  be  direct  evidence 
to  the  contrary,  that  the  court  did  not  err 
in  giving  the  instruction  in  this  form,  for 
there  may  have  been  no  controversy  as  to 
the  time  of  alienation,  if  any  was  made, 
though  there  might  have  been  conflict  in 
the  proof  as  to  the  fact  of  alienation,  and 
this  the  court  left  to  the  jury.  Bechnan 
V.  McKa^y  14  Cal.  252. 

95.  In  suit  by  an  administrator  against 
defendant,  for  conversion  of  the  property 
of  the  estate,  under  the  one  hundred  and 
eleventh  section  of  the  statute  to  regulate 
the  settlement  of  estates,  the  proof  as  to 
the  right,  title  or  possession  of  plaintiff, 
and  the  taking  or  interference  by  defend- 
ant being  conflicting,  it  is  error  to  instruct 
the  jury  that  a  mere  demand  on  the  de- 
fendant, and  refusal  by  him  to  surrender 
the  property,  charge  him  with  a  conver- 
sion,    lb. 

96.  Whether  plaintiffs,  who  had  posted 
notices  claiming  the  water  of  a  certain 
river,  and  stating  their  intention  to  con- 
struct a  ditch  or  flume,  and  appropriate 
the  water  for  mining  purposes,  began  their 
surveys,  etc,  and  prosecuted  their  work  to 
completion  with  due  diligence  as  against 
parties  attempting  subsequently  to  appro- 
priate the  water,  is  a  question  for  the  jury, 
and  their  verdict  on  conflicting  testimony 
will  be  conclusive.  Weaver  v.  Mureha 
Lake  Co.,  15  Cal.  274. 

97.  This  court  will  not  set  aside  the 
findings  of  the  court  below  on  conflicting 
pnx^s,  especially  in  regard  to  the  value  of 
rents,  or  damage  to  property,  both  being 
of  uncertain  ascertainment.  Patd  v.  iSii^*^ 
Mr,  16  Cal.  75. 


IV.  Jttrors  impeaching  theib  Ver- 
dict. 

98.  A  new  trial  should  not  be  granted 
on  the  affidavit  of  a  juror  made  a^r  the 
▼erdict,  and  for  the  purpose  of  moving  for 


a  new  trial,  that  he  had  formed  and  ex- 
pressed an  opinion  before  the  trial.  Peo^ 
pie  V.  Baker,  1  Cal.  405. 

99.  A  juror  cannot  be  allowed  to  im- 
peach his  own  verdict  on  account  of  \aA 
fellow  jurors'  misconduct.  Arnsby  v.  Dick- 
home,  4  Cal.  103. 

100.  The  affidavit  of  jurors  will  not  be 
admitted  to  contradict  their  verdict.  Ca#- 
tro  V.  GiU,  5  Cal.  42;  People  \.  Wymauj 
15  Cal.  75. 

101.  The  affidavit  of  jurors  will  not  be 
admitted  to  impeach  their  verdict,  but  will 
be  allowed  in  order  to  substantiate  it* 
Wilson  V.  Berryman,  5  Cal.  46. 

102.  Where  the  affidavit  of  a  juror  is 
sworn  to  be  correct  by  the  sheriff,  it  may 
properly  be  treated  as  his  original  affida^ 
vit    lb. 

108.  The  affidavit  of  a  juror,  purging 
his  conduct  from  the  imputation  of  cor- 
ruption or  impropriety,  will  not  be  admit- 
ted, for  he  would  not  hesitate  to  conceal 
the  same  by  perjury.*  People  v.  Baekuty 
5  Cal.  276. 


V.   Amendment  of  a  Verdict. 

104  It  is  competent  for  the  court  to  in- 
struct the  jury  to  amend  their  verdict  aa 
to  form,  not  affecting  the  substance,  and  in 
such  manner  as  to  be  unexceptionable  in 
law.     IVtiebody  v.  Jacobson,  2  Cal.  284. 

105.  The  court  may  amend  the  verdict 
of  a  jury  when  it  is  defective  in  something 
merely  formal,  and  which  has  no  connec- 
tion with  the  merits  of  the  cause,  wher^ 
the  amendment  in  no  respect  changes  the 
rights  of  parties.  Perkins  v.  Wilson,  8 
Cal.  139. 

See  Instructions,  Juror,  Jury. 


VERIFICATION. 

1.  A  party  is  not  required  to  deny  an 
endorsement  under  oath,  and  an  endorsee 


*The  above  conflicting  declslonR  arc  both  by  C.  J.  Mur- 
ray; bat  the  former  case  to  an  obiter  dlctam,  while  In 
the  latter  case  It  received  the  attention  of  couneel  and 
the  benchf  and  the  latter  opinion  maj  be  relied  on  aa  tha 
law. 
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cannot  give  the  notes  in  evidence  without 
proof  of  their  endorsement.     Grogan  v. 
*  RuckU,  1  CaJ.  159  ;  Toungs  v.  Bell,  4  Gal. 
202. 

2.  It  is  no  error  to  allow  the  defendant 
to  verify  his  answer  before  trial,  unless  it 
in  some  way  took  the  plaintiff  by  surprise, 
and  this  must  be  shown.  Angier  v.  Mas- 
terson,  6  Cal.  62. 

3.  The  objection  to  the  want  of  verifica- 
tion to  the  declaration  should  have  been 
made  either  before  answer  or  with  the 
answer.  It  comes  too  late  after  answer. 
Greenfield  v.  Steamer  GunneU,  6  Cal.  68. 

4.  When  the  complaint  is  verified,  the 
answer  shall  contain  a  specific  denial  of 
each  allegation  controverted  by  defendant, 
or  a  denial  thereof  according  to  his  in- 
formation and  belief.  Every  material  al- 
legation which  is  not  so  denied  shall,  for 
the  purposes  of  the  action,  be  taken  as 
true.  Anderson  v.  Parker,  6  Cal.  200 ; 
Swartz  V.  Hazlett,  8  CaL  126 ;  Dewey  v. 
Botoman,  8  Cal.  149. 

5.  By  verification  of  the  complaint,  the 
plaintiff  can  prevent  the  defendant  from 
interposing  a  general  denial  in  suits  on 
promissory  notes,  by  requiring  a  sworn 
answer.     Brooks  v.  ChiUon,  6  Cal.  642. 

6.  Where  a  complaint  is  verified,  and 
there  is  no  denial  either  of  the  ownership 
of  the  house  during  the  period  stated  or 
of  the  occupancy  of  the  premises  by  the 
defendant,  there  was  in  fact  no  denial  of 
the  amount  claimed  for  the  use  and  occu- 
pation of  the  premises.  Oshorn  v.  Hen^ 
drickson,  8  Cal.  32. 

7.  The  object  of  verifying  a  complaint 
is  to  avoid  the  necessity  and  expense  of 
producing  proof  to  sustain  the  allegations 
of  the  complaint,  in  cases  where  the  plaint- 
iff would  swear  they  were  true  and  the 
defendant  would  not  deny  the  truth  of  the 
alleged  facts  under  oath.  Dewey  v.  Bow- 
many  8  CaL  149 ;  Thompson  v.  Lee,  8  Cal. 
279. 

8.  It  is  truly  painful  to  witness  the 
reckless  ease  with  which  defendants,  in  too 
many  cases,  make  "general  and  specific" 
denials,  under  oath,  of  "  each  and  every 
allegation  of  the  complaint,"  when  it  is 
clear  that  some  of  the  material  allegations 
of  the  complaint  would  never  have  been 
separately  denied.  Dewey  v.  Botoman,  8 
Cal.  150. 

9.  If  the  facts  in  the  complaint  alleged 
are  presumptively  within  the  knowledge 


of  the  defendant,  he  must  answer  positive- 
ly, and  a  denial  upon  information  asd  be- 
lief will  be  treated  as  an  evasion.  If  the 
facts  alleged  in  the  complaint  are  not  per- 
sonally within  the  knowledge  of  the  de- 
fendant, he  must  answer  according  to  liis 
information.    Curtis  v.  Richards^  9  CaL  38. 

10.  In  no  case  can  an  allegation  of  the 
complaint  be  controverted  by  a  denial  of 
sufficient  knowledge  or  information  upon 
the  subject  to  form  a  belief.     Ih, 

11.  There  are  but  two  forms  in  which  a 
defendant  can  controvert  the  allegations  of 
a  verified  complaint  so  as  to  raise  an  issae: 
first,  positively,  when  the  fiicts  are  within 
his  own  personal  knowledge  ;  and  second, 
upon  information  and  belief,  when  the  &cta 
are  not  within  his  own  personal  knowl- 
edge. Curtis  V.  Richards,  9  CaL  38; 
Humphreys  v.  Me  Call,  9  Cal.  62;  San 
Francisco  Gas  Co.  v.  City  of  San  Fnm* 
CISCO,  9  Cal.  474 ;  Stewart  v.  Sbreei,  10 
CaL  373 ;  Ord  v.  Steamer  Uncle  Sam^  13 
Cal.  371. 

12.  Where  both  complaint  and  answer 
are  verified,  the  denial  in  the  answer  of  an 
allegation  in  the  complaint,  in  Uie  follow- 
ing terms,  is  not  sufficient,  viz :  ^  And 
the  said  defendants  deny  for  want  of  in- 
formation to  enable  them  to  admit  the  sale 
and  transfer  of  the  said  Greorgia  ditdi  to 
them,  plaintiffs  as  alleged,"  &c.  JSksi- 
phreys  v.  McOaU,  9  Cal.  62. 

13.  An  answer,  unaccompanied  by  a 
required  verificadon,  may  be  stricken  oat, 
and  judgment  ordered  for  plaintiff  as  upon 
a  default.     Drum  y.  Whiting,  9  CaL  423. 

14.  The  language  of  the  statute  is  im- 
perative, and  makes  only  one  exception  in 
which  the  verification  of  an  answer  may 
be  omitted  when  the  complaint  is  duly 
verified,  and  that  is  w^hen  the  admissioaof 
the  truth  of  the  complaint  might  subject 
the  party  to  a  prosecution  for  a  felony.   Ik 

15.  Inability  of  counsel  to  obtain  de- 
fendant's verification  in  time,  may  be  good 
ground  for  an  extension  of  time  to  answer, 
but  cannot  avail  in  resisting  a  motion  to 
strike  out,  and  for  judgment  after  the 
answer  is  filed.     lb. 

16.  The  statute  imposes  upon  the  de- 
fendant, if  a  natural  person —  and  if  a  cor- 
poration, upon  its  officers  and  agents — the 
duty  of  acquiring  the  requisite  knowledge 
or  information  respecting  the  matters  al- 
leged in  ^^  the  complaint,  to  enable  them  to 
answer  in  the  proper  form.     Scm  Frtat- 
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cuco  Gas  Co.  v.  Oittf  of  San  'Francisco,  9 
Cal.  466. 

17.  An  answer  is  fatally  defective  in 
not  denying  any  of  the  allegations,  either 
positively  or  according  to  information  and 
belief,  the  only  forms  in  which  the  allega- 
tions of  a  verified  complaint  can  he  con- 
troverted so  as  to  raise  an  issue.    lb, 

18.  To  a  complaint  verified  the  defend- 
ant filed  a  copy  of  the  original  verified 
answer  hy  mistake ;  parties  took  deposi- 
tions under  the  pleading  and  subsequently 
went  to  trial.  After  the  close  of  the 
plaintiff's  evidence  his  counsel  then,  for 
the  first  time,  brought  the  mistake  to  the 
notice  of  the  court  by  moving  for  judg- 
ment by  default,  which  motion  the  court 
sustained,  and  refused  to  allow  defendant 
then  to  verify  his  answer :  held,  that  the 
court  erred,  and  should  have  allowed  the 
defendant  to  verify  his  answer.  Arring- 
ton  V.  Tupper,  10  Cal.  464. 

19.  A  copy  of  the  note  sued  on  being 
attached  to  and  made  part  of  the  com- 
plfunt,  the  answer  not  verified,  admits  the 
genuineness  and  due  execution  of  the  note, 
and  entitles  the  plaintiff  to  judgment 
Mom  V.  Volcano  Water  Co.,  13  Cal.  69. 

20.  In  a  verified  answer  an  evasion  of 
the  controlling  fact  in  issue  is  a  strong 
circumstance  against  the  defendant.  BaJI> 
er  V.  Baker,  13  CaL  98. 

21.  Where  the  pleadings  are  verified, 
eveiy  matter  of  defense  not  directly  re- 
sponsive to  the  allegations  of  the  com- 
plaint must  be  set  up  in  the  answer. 
Terry  v.  Sickles,  13  Cal.  430. 

22.  In  an  action  upon  an  account  stated, 
evidence  that  the  items  of  the  account 
are  overcharged  is  not  admissible,  the 
complaint  being  verified,  and  the  answer 
not  averring  fraud  or  mistake  in  the  ac- 
counting,    lb. 

23.  A  verification  to  an  answer  before 
a  county  recorder  is  good  under  the  stat- 
ute.   Ffeijer  v.  Ehein,  13  Cal.  648. 

24.  An  allegation  in  a  verified  complaint 
that  ^  defendants  wrongfully  and  unlaw- 
fully entered  upon  and  dispossessed'' 
plaintiffs,  is  not  sufiiciently  denied  by  a 
denial  that  ^defendants  wrongfully  and 
tinlawfully  entered  and  dispossessed" 
plaintiffs,  because  such  answer  admits 
entry  and  ouster.  JBusenitis  v.  Coffee,  14 
CaL  92. 

25.  A  sworn  answer  must  be  consistent 
in  itself,  and  must  not  deny  in  one  sentence 


what  it  admits  to  be  true  in   the   next. 
Hensley  v.  TaHar,  14  Cal.  509. 

26.  Where  a  complaint  is  verified,  an 
answer  denying  "  generally  and  specifical- 
ly each  and  every  allegation  in  the  com- 
plaint, the  same  as  if  said  allegations  were 
herein  recapitulated,"  and  also  denying 
each  allegation  in  the  same  form,  with 
certain  qualifications  and  exceptions,  does 
not  raise  an  issue  upon  any  fact  stated  in 
the  complaint.     lb. 

27.  In  equity,  the  general  dem'als  made 
by  traversing  literally  and  conjunctively 
the  statements  of  a  sworn  bill  are  not 
legitimate  for  the  purpose  of  putting  in 
issue  specific  allegations,  for  in  this  way  a 
party  may  deny  the  entire  charges  in  form 
as  stated  against  him,  in  consistency  with 
admitting  the.  truth  of  the  specific  charge, 
or  even  the  substantial  fact  Elankman 
V.  VaUejo,  15  Cal.  644. 

28.  The  rules  of  pleading,  both  under 
the  old  equity  system  and  under  our  pres- 
ent system,  are  intended  to  prevent  eva- 
sion and  to  require  a  denial  of  every 
specific  averment  in  a  sworn  bill  in  sub- 
stance and  in  spirit,  and  not  merely  a 
denial  of  its  literal  truth,  and  whenever 
the  defendant  fails  to  make  such  denial  he 
admits  the  averment,     lb. 
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1.  For  Breach  of  OontrcusL 

1.  An  action  brought  by  husband  and 
wife  against  a  steamer  for  breach  of  a  con- 
tract to  carry  the  wife  to  New  York  v\^ 
Nicaragua,  the  alleged  breach  consisting 
in  carrying  the  wife  to  Panama,  and  caus- 
ing her  detention  there,  and  consequent 
illness  and  other  injuries,  though  based  on 
a  contract  sounds  in  tort,  and  the  wife  is  | 
a  proper  and  necessary  party  plaintiff. 
Warner  v.  Steamer  Uncle  Sam^  9  Cal. 
729 ;  Ord  v.  Steamer  Uncle  Sam,  18  Cal. 
872. 

2.  Where  in  an  action  to  recover  dam- 
ages occasioned  to  the  plamtiff  from  his 
detention  by  the  defendants  as  common 
carriers,  a  witness  was  permitted  to  give 
his  estimate  of  the  value  of  plaintiff's 
services  per  day,  which  he  placed  as  high 
as  one  hundred  dollars,  and  stated  as 
ground  for  his  opinion  that  the  plaintiff 
was  a  speculator,  possessed  of  large  prop- 
erty, money  invested  in  stocks,  rents  and 
other  sources  of  income,  and  frequently 
made  from  one  to  five  hundred  dollars  per 
day :  held,  that  the  testimony  was  inad- 
missible. Hastings  v.  Steamer  Uncle  Sam^ 
10  Cal.  341. 

8.  A  contract  for  the  transportation  of 
passengers  from  San  Francisco  to  New 
York  is  an  entirety,  whether  the  entire 
voyage  i3  to  be  performed  in  one  vessel  or 
not.  Ord  V.  Steamer  Uncle  Sam,  13  Cal. 
371. 

See  Common  Carriers. 


damages  as  the  plaintiffs  can  show  they 
have  actually  sustained  by  reason  of  ikd 
refusal  to  ^ve  the  bond.     Ih. 


8.  By  Foreign  Secanen, 

6.  A  British  seaman,  on  board  a  British 
vessel^  of  which  a  British  subject  is  mas- 
ter, may,  when  discharged  by  the  master 
in  a  port  of  the  United  States,  without 
any  fault  on  the  part  of  the  seaman,  sue 
for  and  recover  hiis  wages  in  a  State  oooit- 
Pugh  V.  GiUam,  1  CaL  485. 


2.   On  Statute  Penalties, 

4.  Where  a  statute  required  the  owners 
or  consignees  of  every  vessel  entering  a 
harbor  to  give  a  several  bond  to  the  State 
in  a  penalty  of  two  hundred  dollars  for 
every  passenger  and  member  of  the  crew 
on  board  of  such  vessel,  but  no  penalty 
was  given  by  the  statute  for  a  neglect  to 
give  the  bond,  and  an  action  was  brought 
to  recover  two  hundred  dollars  for  each 
passenger  as  a  penalty  for  neglecting  to 
give  such  a  bond :  held,  that  the  action 
could  not  be  sustained.  Board  of  HedUh 
V.  Pacific  Mail  S.  S.  Co,,  1  Cal.  198. 

5.  If,  in  such  case,  any  action  at  all  can 
be  brought,  it  must  be  to  recover  such 


4.  Attachment  against  Vessels, 

7.  An  act  of  the  legislature  authorizmg 
the  issuing  of  attachments  against  boats 
and  vessels  ^'  used  in  navigating  the 
ters  of  the  State,"  does  not  apply  to 
sels  belonging  to  a  foreign  port,  and  irhicfa 
visit  one  of  the  harbors  of  this  State  for 
a  few  days  only.*  SoiUer  v.  ^ip  Sea 
Witch,  1  Cal.  168;  Bay  v.  Bark  Benry 
Barbeck,  1  Cal.  451. 

8.  Where  \l  bond  is  given  for  a  relesse 
of  a  vessel  attached  by  virtue  of  a  statute 
which  does  not  apply  to  vessels  of  that  pe« 
culiar  class :  held,  ibaJt  the  principol  and 
sureties  were  not  liable  on  the  bond.  M> 
Queen  v.  Ship  RusseU,  1  CaL  165. 

9.  When  the  bond  is  given  the  vessel 
shall  be  released,  leaving  the  actioo  to 
proceed  in  the  same  manner  against  the 
vessel  as  if  the  vessel  is  not  liable ;  the 
giving  the  bond  cannot  vest  a  juriadictioii 
over  the  subject  matter.     76.  166. 

10.  The  rule  that  requires  seizure  of  the 
thing  to  give  jurisdiction  in  actions  in 
rem,  is  altered  by  our  statute.  Service  on 
a  person  standing  in  particular  relatioa  to 
the  thing,  confers  jurisdiction  on  the  oonrt 
from  which  process  issues.  AvertO  v. 
Steamer  Hartfordy  2  Cal.  809 ;  Meig^  v. 
ScanneO,  8  CaL  408;  Fisher  v.  fPMe, 
8  CaL  422. 

11.  As  soon  as  a  vessel  is  seized  bj  a 
court  of  admiralty,  a  lien  attaches  in  fiivor 
of  the  party  at  whose  instance  the  seiznre 
is  made.    Meiggs  v.  ScannelL,  7  CaL  408. 


*  These  csMi  were  decided  nader  the  eote  of  IfllL  UN 
code  of  1851  peimlts  tbeie  attaduaents  to  lane. 
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12.  If  it  was  the  intention  of  the  legis- 
latnre  to  provide  that  a  lien  should  only 
be  acquired  by  attachment,  this  would  vir- 
tually be  denying  a  right  to  creditors  for 
small  sums.  It  would  be  almost  impossi- 
ble for  a  mechanic  or  merchant  of  small 
capital  or  credit,  who  had  a  claim  of  a  few 
hundred  dollars  against  one  of  our  large 
steamers  or  some  sea-going  vessel,  to  give 
the  necessary  bonds  to  detain  her  until  his 
suit  could  be  determined,  and  in  the  mean- 
time she  might  be  run  off  and  sold  free  of 
all  such  debts  or  incumbrances.     lb. 

See  Attachment. 


n.  Ownership  of  Vessels. 

13.  Under  proceedings  in  admiralty  in 
rem,  the  interest  of  one  part  owner  cannot 
be  sold  to  satisfy  a  demand  due  from  the 
vessel  itself.     Loring  v.  lUsleyj  1  Cal.  29. 

14.  The  voluntary  transfer  of  a  minor- 
ity interest  in  a  ship  does  not  confer  upon 
the  purchaser  any  more  extensive  control 
than  the  vendor  himself  enjoyed ;  nor  can 
a  forced  sale  under  execution  have  a 
greater  effect.     IK  31. 

15.  The  register  of  a  vessel  is  admissi- 
ble in  evidence  for  the  purpose  of  proving 
vho  are  the  owners  of  a  vessel  Brooks 
T.  Minium,  1  Cal.  482. 

16.  The  owner  of  a  ship  chartered  by 
and  in  the  name  of  his  agent  may,  al- 
though he  is  not  mentioned  in  the  charter 

riy,  be  shown  by  extrinaio  evidence  to 
the  principal  in  the  contract,  and  wiU 
be  allowed  to  avail  himself  of  its  provis- 
ions.   Ih, 

17.  Where  the  master  of  a  vessel  was 
in  possession,  and  the  record  did  not  dis- 
close any  other  owner,  the  admissions  of 
the  master  were  admissible  in  evidence, 
irith  the  same  effect  as  if  the  suit  had  been 
against  the  master  himself.  Bailey  v. 
Seamer  New  Worlds  2  Cal.  273. 

18.  The  rule  of  law,  that  possession  of 
personal  property  is  prima  facie  evidence 
of  ownership,  is  uniform  in  its  application. 
The  question  of  the  ownership  of  a  vessel 
forms  no  exception  to  the  rule.    lb. 

19.  The  complaint  showed  that  the  ves- 
sel was  in  1855  the  property  of  the  plaint- 
iffs ;  that  they  appeared  and  defended  the 
action  against  the  vessel  as  owners,  and 
there  is  nothing  in  the  record  to  raise  a 


presumption  that  they  are  not  now  the 
owners  of  it,  and  a  judgment  against  them 
will  be  satisfied  out  of  the  vessel.  Bus* 
sell  V.  Conway,  11  Cal.  101. 


1.   Begislry. 

20.  The  register  of  a  vessel  is  admissi* 
ble  in  favor  of  the  person  claiming  to  be 
the  owner,  in  connection  with  otlier  evi- 
dence tending  to  establish  the  ownership. 
Brooks  V.  Minium,  1  Cal.  482. 

21.  The  rules  of  action  prescribed  in 
the  shipping  acts  of  congress  are  very 
strict,  and  everything  necessary  to  consti- 
tute a  '^  vessel  of  the  United  States,"  b  re- 
quired to  appear  affirmatively,  and  for  this 
purpose  it  requires  the  oath  of  the  inter- 
ested party.  Dcmdson  v.  Gorham,  6  CaL 
346. 


iS.  ijien. 

22.  A  part  owner  of  a  vessel  has  no 
lien  on  the  shares  of  the  other  part  owners, 
for  his  advances  and  disbursements.  Ster- 
ling V.  Hanson,  1  CaL  480. 


3.  Mortgage, 

23.  In  an  order  to  maintain  that  a  mort^ 
gage  on  a  vessel  is  void  as  to  creditors, 
because  not  properly  registered,  it  is  abso- 
lutely necessary  to  show  that  the  vessel  in 
controversy  was  a  "  vessel  of  the  United 
States,"  within  the  meaning  of  the  regis- 
tration acts  of  congress,  at  the  time  of  her 
seizure ;  and  to  do  this  it  is  necessary  to 
show  affirmatively  every  incident  which 
entitles  her  to  that  privilege,  or  to  show 
as  much  as  would  under  those  acts  entitle 
her  to  a  new  register.  Davidson  v.  Gor- 
ham,  6  CaL  347. 

24.  Where  a  new  owner  under  such 
sale  mortgaged  the  vessel  still  at  sea, 
neither  the  bill  of  sale  nor  the  mortgage 
being  r^stered  at  the  port  of  departure 
where  the  vessel  was  registered:  held, 
that  the  mortgage  was  good  against  at- 
taching creditors  of  the  new  owner,  who 
levied  immediately  on  her  arrival,  neither 


1044 


VESSELS. 


Mortgage. — Sale. — Delivery. — Damage  canfled  by  a  VeseeL 


party  taking  the  requisite  steps  to  obtain 
a  new  registry ;  as  the  vessel  had  lost  her 
national  character,  and  was  not  therefore 
subject  to  the  provisions  of  the  law  requir- 
ing the  registry  of  sales  and  mortgages. 
Ih.  348. 

25.  To  make  a  mortgage  valid  on  a  sea- 
going vessel,  the  act  of  congress  requires 
it  to  be  recorded,  while  our  statute  re- 
quires actual  possession  to  be  taken  of  the 
property  itself.  The  entire  right  of  the 
party  to  the  same  description  of  property 
depends  in  the  contemplation  of  each  act 
solely  and  exclusively  upon  that  which  it 
alone  prescribes.  Mitchell  v.  SUehnan,  8 
Cal.  370. 

26.  Where  A,  the  owner  of  a  sea-going 
vessel,  executes  to  B  a  mortgage  thereon, 
which  is  recorded  in  the  custom  house  of 
the  home  port ;  B  commences  suit  to  fore- 
close the  mortgage,  and  makes  C  a  party 
defendant  thereto,  on  the  ground  that  he 
has  purchased  the  vessel  subject  to  the 
lien  of  plaintiff's  mortgage ;  G  in  his  de- 
fense avers  that  the  mortgage  was  void 
under  our  statute  of  frauds,  and  that  he 
now  holds  the  vessel  discharged  from  the 
same:  held,  that  the  mortgage  was  a 
valid  lien,  and  that  the  record  of  the  mortr 
gage  was  sufficient  notice  thereof  to  G.  Jb. 

27.  To  require  a  mortgagee  in  all  cases 
to  take  possession  of  the  vessel  is  a  harsh 
provision,  and  must  operate  greatly  in  re- 
straint of  commerce.  How  the  master  of 
a  vessel  who  is  a  part  owner  could  execute 
a  mortgage,  and  still  remain  on  board, 
nnder  the  stringent  provisions  of  our  stat^ 
ute,  it  is  difficult  to  see.     lb,  374. 

See  Mortgage. 


4.  SaU. 

28.  A  sale  of  a  vessel  of  the  United 
States  at  sea,  to  a  foreigner,  forfeits  her 
national  character,  unless  the  new  owner 
pursues  all  the  requisites  of  the  law  to  ob- 
tain a  new  registry  within  five  days  after 
her  arrival  at  a  port  of  the  United  States. 
Davidson  v.  Gorham,  6  Gal.  847. 

29.  To  authorize  the  captain  of  a  ves- 
sel to  pledge  or  sell  the  property  of  his 
owners  for  necessaries,  certain  facts  must 
be  established.  The  vessel  must  be  in  a 
foreign  port,  the  voyage  must  be  unfin- 
ished, the  pledge  of  sale  must  be  indispen- 


sable to  enable  the  ship  to  complete  her 
voyage.  Marziou  v.  Piocke,  8  Cal.  534. 
30.  Where  a  sale  of  a  vessel  is  made 
part  cash  and  the  balance  of  the  purchase 
money  to  be  paid  upon  delivery  by  the 
vendor  to  the  vendee  of  a  good  title  and 
register  of  a  vessel,  to  recover  the  balance 
the  vendor  must  show  an  offer  on  his  pan 
to  comply  with  the  agreement  bowler  v. 
Fisk,  12  GaL  112. 


5.  Delivery, 

31.  Where  a  contract  stipulates  for  the 
delivery  of  a  vessel,  but  designates  no  par- 
ticular place  for  such  delivery :  held,  that 
a  notice  of  a  readiness  to  deliver  must  be 
treated  under  the  contract  as  an  actual  de- 
livery.   AUnretsan  v.  Hooker^  5  GaL  178. 


lU.  Damage  caused  by  a  Vessel. 

32.  The  declarations  of  a  master  of  a 
steamboat,  whilst  running  the  river,  re- 
specting fire  communicating  from  the 
chimneys  of  the  boat  to  the  crops  of  grain 
on  the  banks  of  the  river,  by  whidi  the 
crop  was  consumed,  were  admissible  in  evi- 
dence to  establish  the  liability  of  the  own- 
ers, in  an  action  agsunst  them  to  recover 
damages  for  the  destruction  of  the  crop. 
Gerke  v.  Oaltfomia  Stecan  Ndm^um 
Cb.,  9  Gal.  255. 

33.  Where  in  an  acdon  against  a  steamer 
for  setting  fire  to  plaintiff's  fence,  the  joiy 
was  instructed  among  other  things  to  find 
specially  as  to  the  negligence  of  the  cap- 
tain and  crew  of  the  steamer,  and  they 
found  generally  for  plaintiff,  four  hundred 
dollars  damages ;  and  also  that  the  steam- 
er's spark-catcher  was  not  sufficient  to  pre- 
vent the  sparks  frem  communicating  with 
the  shore  and  endangering  prc^rty,  the 
verdict  was  held  good,  in  the  absence  of 
any  objection  at  the  time  of  its  renditkn 
that  it  was  not  responsive  to  the  spedal 
direction.  Algier  v.  Steamer  Moaria,  14 
GaL  170. 

See  Damage. 
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IV.  Master  op  a  Vessel. 

34.  The  conduct  and  management  of  a 
ship  are  always  entrusted  to  a  master, 
whether  he  has  or  has  not  a  partial  prop- 
erty in  it,  and  in  either  case  he  is  the  con- 
fidential servant  or  agent  of  the  owners  at 
large.     Loring  v.  lUshy,  1  Cal.  31. 

35.  The  master  of  a  vessel,  as  such,  has 
no  interest  in  it  which  can  be  the  subject 
of  levy  and  sale,  under  execution.  He  is 
but  a  naked  agent,  and  has  no  substantial 
interest  in  the  property  which  can  be 
levied  upon  and  sold.     Ih, 

36.  If  a  master  of  a  vessel  be  a  part 
owner,  his  interest  in  the  vessel  may  be 
levied  on  and  sold,  but  his  agency  as  mas- 
ter will  be  in  no  wise  affected.     Ih, 

37.  The  responsibility  of  taking  a  posi- 
tion or  berth  for  a  vessel  in  port  rests  upon 
the  master  of  the  vessel  or  the  harbor 
master,  therefore  the  owner  is  not  exempt 
from  liability  for  injuries  committed  by 
taking  an  improper  berth,  although  such 
berth  may  have  been  selected  by  the  pilot 
who  brought  the  vessel  into  port  GnV- 
toold  V.  Sharpe,  2  Cal.  24. 

38.  Where  the  master  of  a  vessel  was 
in  possession,  and  the  record  did  not  dis- 
close any  other  owner,  the^  admissions  of 
the  master  were  admissible  in  evidence 
with  the  same  effect  as  if  the  suit  had  been 
against  the  master  himself.  Bailey  v. 
^earner  New  World,  2  Cal.  373. 

39.  The  captain  of  a  vessel  drew  on  the 
owner  for  six  hundred  dollars  to  defray 
the  expenses  of  the  first  mate,  who  was 
ill.  In  an  action  against  the  owner  by  the 
captain  for  wages,  the  owner  endeavored 
to  set  off  the  drafl :  held,  that  this  could 
not  be  done  without  producing  the  drafl  or 

•showing  payment   of  it.       Wakemcm  v. 
Vanderhilt,  3  Cal.  382. 

40.  Where  the  defendant,  a  master  of 
a  vessel,  received  certain  goods  of  plaintiff 
to  be  delivered  at  a  certain  place,  which 
he  failed  to  do,  and  in  the  action  brought 
thereupon  he  offered  to  prove  that  the 
goods  belonged  to  a  third  party,  who  had 
forbidden  such  delivery,  and  that  plaintiff 
had  obtained  possession  of  the  goods  by 
fraud:  held,  that  he  was  entitled  to  prove 
such  facts.     Hayden  v.  Davis,  9  Cal.  574. 

I^ee  Admiraltt,  Bill   of  Lading, 
Charter  Party,  Collision,  Towing. 
67 


VETO. 

1.  The  constitution  provides  that  if  any 
bill  presented  to  the  governor,  having 
passed  both  houses  of  the  legislature,  shall 
not  be  returned  within  ten  days  after  it 
shall  have  been  presented  to  him,  Sundays 
excepted,  the  same  shall  become  a  law  in 
like  manner  as  if  he  had  signed  it,  unless 
the  legislature  by  adjournment  prevent 
such  return;  and  the  ten  days  must  be 
computed  by  excluding  the  day  on  which 
the  bill  is  presented  to  the  governor. 
Price  V.  Whitman,^  Cal.  416  ;  overruling 
People  Y.  JFAtVwaw,  6  Cal.  660. 


VOTES. 

1.  When  the  judges  of  election  have 
administered  the  oath  to  a  voter,  the  right 
to  vote  is  concluded,  and  it  is  error  to  deny 
it.     People  V.  Gordon,  5  Cal.  236. 

2.  The  fact  that  the  candidate  receiving 
the  highest  number  of  votes  at  an  election 
by  the  people  is  ineligible,  does  not  give 
the  office  to  the  next  highest  on  the  list. 
Saunders  v.  Haynes,  13  Cal.  153. 

3.  In  a  proceeding  to  contest  the  elec- 
tion of  defendant  as  district  judge,  the  in 
eligibility  of  the  candidate  receiving  the 
highest  number  of  votes,  the  defendant 
being  next  on  the  list,  is  no  defense,  be- 
cause this  matter,  if  true,  could  not  protect 
the  incumbent  from  the  consequences  of 
an  unauthorized  possession  of  the  office. 
Ih. 

4.  The  mere  fact  that  a  man  is  a  soldier 
in  the  United  States  army  does  not  dis- 
qualify him  from  voting  in  this  State. 
But  he  cannot  vote  unless  he  has  been  a 
citizen  of  the  State  and  of  the  county  in 
which  he  votes  for  the  constitutional 
period.    People  v.  Riley,  15  Cal.  49. 

5.  And  a  mere  residence  or  sojourn  in 
the  county  as  a  soldier  does  not  make  him 
a  citizen,  or  prove  him  to  be  such.  The 
rule,  as  fixed  by  the  constitution,  is,  that 
the  fact  of  such  sojourn  or  residence  as  a 
soldier  neither  creates  nor  destroys  citizen- 
ship—  leaving  the  political  status  of  the 
soldier  where  it  was  before^     Ih. 
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6.  Where  the  right  of  a  United  States 
soldier  to  vote  is  contested,  the  burden  of 
proof  is  upon  the  contestant.     Ih,  50. 

7.  A  surviving  partner  has  a  right  to 
vote,  at  an  election  for  officers  of  a  cor- 
poration formed  under  the  general  incor- 
poration act  of  this  State  of  1853,  the 
stock  in  his  hands  as  assets  of  the  partner- 
ship—  the  business  of  the  firm  being  un- 
settled.    PeopU  V.  Hill,  16  Cal.  118. 

8.  The  fact  that  a  portion  of  the  stock 
voted  by  such  surviving  partner  stood 
upon  the  books  of  the  corporation,  at  the 
time  of  the  election,  in  the  name  of  the 
deceased  partner  alone,  does  not  affect  the 
right  to  vote,  if  in  fact  the  stock  belonged 
to  the  partnership.     Ih.  119. 


WAGES. 

1.  In  an  action  against  a  common  car- 
rier for  nonperformance  of  his  contract  to 
carry  a  passenger,  remote  and  contingent 
damages  cannot  be  recovered  :  so  held  in 
a  case  where  the  plaintiff,  through  a  vio- 
lation of  the  agreement  of  defendants,  was 
detained  at  New  Orleans  and  at  Panama, 
on  his  way  to  California,  an  unreasonable 
length  of  time,  and  the  court  charged  the 
juiy  that  the  measure  of  damages  would 
be  the  wages  at  the  then  rates  in  San 
Francisco  during  the  period  of  such  de- 
tention. Yonge  v.  Pacific  Mail  S,  S. 
Co.,  1  Cal.  354. 

2.  Scmble,  that  evidence  showing  that 
the  plaintiff*  was  a  good  book-keeper  was 
proper  to  be  submitted  to  tke  jury  to  ena- 
ble them  to  form  an  estimate  of  the  dam- 
ages which  the  plaintiff  had  probably  sus- 
tained,    lb. 

3.  A  British  seaman  on  board  of  a 
British  vessel,  of  which  a  British  subject 
is  master,  may,  when  discharged  by  the 
master  in  a  port  in  the  United  States, 
without  any  fault  on  the  part  of  the  sea- 
man, sue  for  and  recover  wages  in  a  State 
court.    Pugh  v.  GfiUam,  1    Cal.  486. 

4.  Where  a  person  agrees  to  work  for  a 
certain  period  at  a  certain  price,  or  toper- 
form  certain  services  for  a  fixed  amount, 
he  cannot  break  off  at  his  own  pleasure 
and  maintain  an  action  for  the  work  so  far 
as  he  has  gone ;  performance  is  a  condi- 


tion precedent  to  payment.     Hutchinson 
V.  Wetmorej  2  Cal.  312. 

5.  The  plaintiff  introduced  two  witnesses 
to  prove  the  value  of  his  services  in  going 
twice  to  Europe  to  negotiate  the  purchase 
of  an  estate,  etc ;  but  it  was  not  shown 
that  he  undertook  these  voyages  at  the 
request  of  defendant,  or  in  what  capacity 
he  went :  held,  that  the  court  erred  in  ad- 
mitting the  testimony,  as  the  question  was 
hypothetical,  and  assumed  a  state  of  &c(s 
not  in  proof.  Dapman  v.  Hoberlin^  5  CaL 
414. 

6.  Where  a  hired  person  continaes  in 
employment  after  the  expiration  of  the 
contract,  and  without  any  new  contract, 
the  fair  presumption  is  that  both  parties 
understoiod  that  the  same  salary  was  to  be 
paid,  and  it  is  therefore  error  in  a  suit  by 
the  servant  to  allow  him  to  recover  upon 
a  quantum  meruit  Nicholson  v.  Patching 
5  CaL  475. 

7.  A  witness  in  an  action  for  a  disputed 
mining  claim,  who  was  in  employ  of  the 
party  in  possession,  at  fixed  wages  to  be 
paid,  however,  from  the  proceeds  of  the 
claim,  is  not  incompetent  when  his  wages 
are  not  dependent  upon  the  sufficiency  of 
such  proceeds.  Live  Yankee  Co.  v.  Ore- 
gon Vo.y  7  Cal.  42. 

8.  Where  the  plaintiff  was  the  step- 
mother of  the  defendants  by  whom  she 
was  supported,  and  for  whom  she  perfonn- 
ed  domestic  services,  for  the  value  of 
which  she  sued  the  defendants ;  held,  that 
as  she  stood  in  '^  loco  parentis  "  to  defend- 
ants, the  law  does  not  imply  any  coDtract 
to  pay  for  such  services.  Murdoek  t. 
Murdoch,  7  Cal.  513. 

9.  When  the  father  promises  bis  inlant 
child  a  certain  reward  for  doing  that  which 
he  was  already  bound  to  perfono.  the 
agreement  has  no  consideration  whereon 
to  rest     Stcartz  v.  Hazlett,  8  Cal.  123. 

10.  The  principle  upon  which  the  in&nt 
is  allowed  to  collect  his  wages  is  that  of 
agency.  The  infant  can  be  his  father's 
agent,  and  whether  he  is  so  or  not  is  a 
question  of  fact,  like  any  other  qaestioo 
of  agency,  which  may  be  proven  by  either 
direct  or  circumstantial  testimony.  IL 
124. 

1 1 .  Where  a  parent  executes  to  bis  infiut 
son  a  conveyance  of  property,  in  consid- 
eration of  services  performed,  it  must  be 
considered  as  a  voluntary  conveyance, 
without  legal  consideration,  as  he  is  not 
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legally  bound  to    paj  for  his  son's  ser- 
Tices.     lb,  125. 

12.  The  salaries  of  teachers  of  the  city 
and  county  of  San  Francisco,  under  the 
consolidation  act,  should  be  paid  in  the 
same  manner  as  other  claims  against  the 
treasury.     Knox  v.  Woods^  8  Cal.  546. 

13.  Where  the  owner  of  a  mining  claim 
contracts  verbally  with  J.  for  the  working 
thereof,  and  agrees  to  pay  him  a  certain 
sum  out  of  the  proceeds  of  the  mine,  and 
J.  goes  into  possession  thereof,  and  while 
he  is  working  it  the  owner  sells  it  to  a 
third  party,  who  takes  without  notice  of 
J's  contract:  held,  that  his  claim  is  not 
subject  or  liable  to  J's  contract.  Jenkins 
V.  Redding,  8  Cal.  603. 

14.  Where  a  party  employed  received  a 
regular  specific  monthly  salary  for  his  serv- 
ices, the  presumption  of  law  is  that  all 
services  rendered  by  him  for  his  employer 
during  that  period,  which  are  of  nearly  a 
similar  nature  to  those  of  his  regular  du- 
ties, are  paid  for  by  his  salary,  and  lo  this 
presumption  he  must  show  an  express 
agreement  for  this  extra  pay,  otherwise  he 
cannot  recover.  Cany  v.  nalleck,  9  Cal. 
201. 

15.  The  statute  of  April  4th,  1857,  fix- 
ing the  compensation  of  the  county  clerk 
of  the  county  of  Placer  at  $3000  per  an- 
num, was  intended  in  lieu  of  all  fees  for 
services  rendered.  Mitchell  \,  Stoner^  9 
Cal.  293. 

16.  A  sheriff  cannot  maintain  an  action 
against  a  county  for  compensation  for 
**  taking  care  of  the  court  house,  and  keep- 
ing and  guarding  the  jail  of  the  county 
during  his  incumbency  of  the  office  of 
sheriff."  The  law  fixes  his  compensation 
for  the  perfonnance  of  such  official  duty. 
Stockton  V.  Shasta   County y  11   Cal.  114. 

17.  The  board  of  supervisors  of  a 
county  possesses  no  power  to  allow  the 
county  auditor  compensation  for  the  issu- 
ance and  calculation  of  warrants  drawn 
on  the  county  treasurer.  People  v.  *S'w- 
pervisors  of  El  Dorado  Couniy,  1 1  Cal. 
174. 

18.  A  jury  cannot  give  compensation 
fbr  loss  of  time,  remuneration  for  wages 
paid,  etc,  unless  there  is  an  allegation  in 
the  complaint  as  to  these  matters.  Daho- 
vich  v.  £meric,  12  Cal.  181. 

19.  Where  the  principal  of  a  line  of 
stages,  by  letter  to  one  acting  as  his  agent 
in  such  business,  wrote  ''  you  will  do  bet- 


ter by  getting  new  drivers  and  agents,  and 
horses,"  and  such  agent  employed  a  sub- 
agent,  and  subsequently  the  principal  was 
informed  of  such  employment  and  made 
no  objection,  in  an  action  for  the  wages  of 
the  sub-agent :  held,  that  the  facts  were 
sufficient  to  authorize  the  jury  to  find  the 
fact  of  authority  in  the  agent  to  employ 
the  plaintiff.  McConneU  v.  McCormick, 
12  Cal.  143. 

20.  A  district  judge  inducted  into  office 
with  a  commission  from  the  governor, 
showing  him  to  be  entitled  to  it  from  a 
certain  date,  draws  the  sala^  annexed  to 
the  office  from  that  date.  Turner  v.  Me- 
loney,  13  Cal.  623. 

21.  In  suit  to  recover  wages  for  half  a 
year,  under  a  contract  to  work  a  whole 
year,  plaintiff  having  quit  the  employment 
of  defendant,  it  requires  slight  evidence  of 
assent  or  agreement  to  apportion  the  con- 
tract and  allow  plaintiff  to  recover.  Hogan 
V.  Titlow,  14  Cal.  256. 

22.  Some  proof  of  a  promise  on  the 
part  of  defendant  to  settle  with  plaintiff 
will  sustain  a  verdict  for  him  in  such  case. 
Ih. 

23.  In  a  suit  by  a  female  against  two 
parties  in  a  ranch,  for  services  as  servant 
to  the  firm,  under  an  implied  contract  as 
on  a  quantum  meruit,  proof  that  plaintiff  is 
the  wife  of  one  of  defendants  is  good  under 
the  general  issue,  as  showing  that  there 
was  no  implied  contract  to  pay  lor  the  serv- 
ices.    Angulo  v.  Sunol,  14  Cal.  402. 

24.  In  a  suit  by  a  physician  against  a 
county,  on  a  contract  for  his  services  for 
one  year  as  examining  physician  of  the 
hospital,  the  objection  that  he  is  not  a 
graduate  of  a  legally  constituted  medical 
in.-ititutc,  if  good  at  all,  caunot  be  taken  by 
demurrer,  unless  it  distinctly  present  the 
objection.  McDaniel  v.  Tuba  County^  14 
Cal.  445. 

25.  The  term  "  compensation  **  in  sec- 
tion twenty-one,  article  four,  of  the  consti- 
tution of  this  State,  means  the  income  of 
the  office,  not  the  profit  over  and  above 
the  necessary  expenses  of  the  office. 
Searcy  v.  GroWy  15  Cal.  122. 

26.  Under  the  Sacramento  consolida- 
tion act  of  1858,  the  treasurer  of  the  city 
and  county  of  Sacramento  is  entitled  to 
receive  for  his  official  services  only  $3000 
per  annum.  He  is  not  entitled  to  the  per- 
centage allowed  by  the  State  to  county 
treasurers  for  money  paid  by  them  into 
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the  State  treasury.  This  percentage  be- 
longs to  the  city  and  county  of  Sacramen- 
to. City  of  Sacramento  v.  Bird,  15  Cal. 
295. 

27.  In  a  suit  by  a  stockholder  in  a  pri- 
vate corporation  against  the  corporation, 
and  four  of  the  trustees,  who  owned  stock 
sufficient  to  enable  them  to  control  the  bus- 
iness of  the  company,  for  an  account  and 
settlement  of  its  affairs,  alleging  fraud  and 
mismanagement  on  the  part  of  the  trus- 
tees, the  court  below,  by  its  decree,  de- 
prived one  of  said  trustees  of  his  salary  as 
superintendent  of  the  business  of  the  cor- 
poration :  held,  that  this  was  error ;  that, 
although  such  superintendent  was  also 
trustee  and  treasurer  of  the  corporation, 
contrary  to  a  positive  provision  of  the  by- 
laws ;  and  although,  in  the  management 
of  the  business  of  these  offices,  no  atten- 
tion had  been  piud  to  the  by-laws  and  reg- 
ulations of  the  corporation,  yet,  as  no  fraud 
was  shown,  and  as  the  superintendent  had 
faithfully  performed  his  duty  as  such,  he 
was  entitled  to  his  salary.  J^ecUl  v.  Hill, 
16  Cal.  149. 

28.  Under  the  consolidation  act  of  1858, 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  has  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in  the 
twenty-fourth  section  of  the  act,  and  its 
action  in  creating  such  office  and  raising 
such  salaries  may  be  reviewed  on  certi- 
orari. Robinson  v.  Supervisors  of  Sac- 
ramento County,  16  Cal.  211. 


WAGON  ROAD. 

1.  The  act  of  April  8th,  1855,  providing 
for  the  construction  of  a  wagon  road  to  the 
Sierra  Nevada  mountains,  and  authorizing 
the  board  of  commissioners  to  contract  for 
the  same  at  a  price  not  exceeding  three 
hundred  thousand  dollars,  passed  while 
the  aggregate  existing  indebtedness  of  the 
State,  without  counting  that  incurred  by 
the  first  legislature,  exceeded  three  hun- 
dred thousand  dollars,  and  it  containing  no 
provision  for  the  submission  of  the  ques- 
tion to  the  people,  was  unconstitutional 
and  void.     People  v.  Johnson,  6  Cal.  504. 


WAIVER, 

1.  Where  defendant  moved  for  nonsuit, 
and  afterwards  introduced  evidence  sup- 
plying the  defect  in  the  plaintiff's  testi- 
mony on  which  the  motion  for  nonsuit  was 
founded :  held,  that  the  defendant  waived 
his  motion,  and  could  not  insist  upon  it  on 
appeal.  Ringgold  y.  Haven,  1  C-al.  117; 
Smith  V.  Gompton,  6  Cal.  26 ;  Winans  v. 
Hardenhergh,  8  Cal  293;  Perkins  v. 
Thomburgh,  10  Cal.  190. 

2.  Where  a  demurrer  to  a  complaint  is 
put  in  and  overruled,  and  the  defendant 
then  answers,  the  answer  is  a  waiver  of 
the  demurrer.*  DeBoon  v.  Priestfyy  1 
Cal.  206 ;  Pierce  v.  ARntum,  1  CaL  471 ; 
Brooks  V.  Minium,  1  Cal.  481. 

3.  Where  an  order  granting  a  new  trial 
was  made  in  the  court  below  upon  the 
payment  of  costs,  and  defendant  paid  the 
costs,  and  plaintiffs  appealed  from  the 
order:  held,  that  the  acceptance  of  the 
costs  was  not  a  waiver  of  the  right  of  ap- 
peal.    Tgson  v.  Wells,  1  Cal.  379. 

4.  An  express  notice  of  nonpayment  is 
equivalent  to  an  admission  that  the  note 
has  been  presented  or  need  not  be  pre- 
sented.    Matthey  v.  GaUey,  4  Cal.  63. 

5.  The  mere  act  of  fUing  an  answer 
does  not  operate  as  an  appearance  at  the 
trial,  so  as  to  prevent  the  waiver  of  the 
jury  trial.     Zane  v.  Crowe,  4  Cal.  113. 

6.  Proceeding  having  been  transferred 
to  a  justice  who  had  jurisdiction,  by  con- 
sent of  parties,  the  appearance  of  defend- 
ant and  his  consent  fixing  the  time  of  trial 
were  a  waiver  of  his  right  to  be  brou^t 
in  by  complaint  and  summons.  Oronite  v. 
Garghill,  4  Cal.  122. 

7.  An  appearance  by  attorney  at  com- 
mon law  and  by  our  statute  amounts  to  an 
express  waiver  of  service.  Suydarn  v. 
Pitcher,  4  Cal.  281. 

8.  A  waiver  of  the  performance  of  a 
written  contract  under  seal  may  be  shown 
by  parol,  and  this  waiver  excuses  the 
performance.  Whiting  v.  HesUp,  4  CaL 
330. 

9.  Where  a  defendant  appears  for  the 
purpose  of  taking  advantage  of  irregular 
summons  by  a  motion  to  dismiss,  it  does 
not  amount  to  a  waiver  of  his  rights  so  as 


*Tbefl6  decisions  wen  made  whoi  Uie  code  penDtttod  «9> 

Beals  fh>in  an  Interlocatorv  order,  which  were  reetrictod  hy 
he  amondment  of  1854.   See  note,  p.  M^ 
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to  cure  the  defect    Deidesheimer  v.  Brown, 
8  Cal.  340. 

10.  A  failure  to  file  a  statement  setting 
forth  the  grounds  upon  which  a  party  in- 
tends to  relj,  on  motion  for  a  new  trial, 
operates  as  a  waiver  of  the  rights  to  the 
motion.  Adams  v.  City  of  Oakland^  8 
Cal.  510  ;   Wing  v.  Owen,  9  Cal.  247. 

11.  Wlien  the  deposition  of  a  witness  is 
taken,  objections  to  his  competency  must 
be  taken  at  the  time  and  not  reserved  till 
the  trial,  or  they  will  be  deemed  waived. 
Janes  V.  Love,  9  Cal.  70. 

12.  On  motion  for  a  new  trial,  the  filing 
of  a  counter  statement  is  a  waiver  of  ob- 
jections to  want  of  notice  of  the  intention 
to  move  for  a  new   trial.      WiUiams  v. 
Gregory,  9  Cal,  76. 

13.  The  failure  of  the  defendant  to  ap- 
pear on  the  trial  of  replevin  when  the 
cause  is  called,  is  a  waiverof  a  jury  under 
the  one  hundred  and  seventy-ninth  section 
of  the  code.  WaUham  v.  Carson,  10  Cal. 
180. 

14.  Where  counsel  in  a  cause  pending 
in  the  supreme  court  stipulate  to  submit 
the  case  to  the  court  on  two  grounds  only, 
it  is  a  clear  waiver  of  all  other  assignments 
of  error,  and  they  will  not  be  allowed  to  go 
behind  such  stipulation  and  insist  upon 
points  other  than  those  mentioned  in  the 
stipulation.     Cahoon  v.  Levy,  10  Cal.  216. 

15.  The  supreme  court  will  not  exam- 
ine errors  assigned  on  appeal  where,  af^er 
the  service  of  the  motion  of  appeiil,  the 
parties  stipulated  that  all  errors  in  the 
record,  referee's  report,  decree  and  judg- 
ment were  waived.  Glotzback  v.  Foster, 
11  Cal.  37. 

16.  Where  personal  property  is  tor- 
tiously  taken,  the  party  aggrieved  may 
waive  the  tort  and  sue  in  assumpsit  for  the 
value  of  the  property.  Fratl  v.  C^rk,  12 
Cal.  90. 

17.  The  right  to  try  particular  cases 
in  particular  counties  is  a  mere  privilege 
which  may  be  waived.  It  is  not  matter 
in  abatement  of  the  writ  The  privilege 
must  be  claimed  by  motion  to  change  the 
venue  at  the    proper    time   and    place. 

Watts  V.   White,  13  Cal.  324;  overruling 
Valiefo  V.  Randall,  5  Cal.  462. 

18.  The  record  of  the  proceedings  in  a 
justice's  court  in  which  judgment  was  ren- 
dered, must  aflHrmatively  show  that  the 
suit  was  brought  in  the  proper  township, 
or  the  proceedings  are  coram  non  judice 


and  void ;  and  the  failure  of  defendant, 
aflter  summons  served  to  appearand  object 
that  suit  was  brought  in  the  wrong  town- 
ship, is  no  waiver  of  the  objection.  Lowe 
V.  Alexander,  15  Cal.  301. 

19.  Where  a  jury  is  waived,  and  the 
cause  tried  by  the  court,  the  court  should 
find  the  facts,  and  not  merely  state  the 
proofs.     Heredink  v.  Bolton,  16  Cal.  104. 

20.  A  party  having  secured  a  mechan- 
ic's lien  under  the  statute,  does  not  forfeit 
or  waive  it  by  causing  an  attachment  to 
be  issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand.  The 
two  remedies  are  cumulative,  and  both 
may  be  pursued  at  the  same  time.  Bren- 
nan  v.  Swazey,  16  Cal.  142. 

21.  Demurrer  to  an  indictment  for  per- 
jury being  sustained,  the  district  attorney 
took  no  exception,  but  moved  for  and  ob- 
tained an  order  submitting  the  case  to 
another  grand  jury.  Subsequently  the 
people  appealed  from  the  order  sustaining 
the  demurrer:  held,  that  the  failure  to 
except  and  taking  this  order  was  an  acqui- 
escence in  the  judgment  on  demurrer,  and 
a  waiver  of  any  right  to  appeal.  People 
V.  Wooster,  16  Cal.  435, 


WAREHOUSE. 

1.  Warehousemen  who  give  their  re- 
ceipt for  goods  on  storage  are  estopped 
from  setting  up  a  want  of  segregation  of 
the  goods  receipted  for  from  other  goods, 
in  an  action  against  them  by  the  holder  of 
the  receipt  for  the  conversion  of  the  goods 
by  a  seizure  in  an  action  against  a  ven- 
dor of  plaintiff.  Goodwin  v.  Scannell,  6 
Cal.  543. 

2.  And  this,  although  the  warehouse- 
men are  attaching  creditors,  and  although 
the  sheriff  making  the  seizure  was  not 
liable  by  reason  of  there  being  no  segre- 
gation.    Jb. 

3.  When  the  plaintiff  took  a  mortgage 
on  one  thousand  sacks  of  flour,  and  took 
the  warehouseman's  receipt  therefor,  and 
subsequently  requested  the  warehouseman 
to  segregate  this  flour  from  a  large  quan- 
tity belonging  to  the  mortgagor,  and  the 
warehouseman  accordingly  put  plaintiff's 
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mark  on  a  pile  of  eleven  hundred  and 
ninetj-six  sacks  of  the  mortgagor,  stand- 
ing separate  from  the  rest :  held,  that  it 
was  a  good  segregation.  Squires  v.  Payne, 
6  Cal.  659. 

4.  This  delivery  destroyed  the  privity 
between  the  warehouseman  and  the  mort- 
gagor, and  made  the  former  agent  of  the 
mortgagee  alone,  with  whom  he  might  ad- 
just for  the  excess.     Ih, 

5.  Where  the  plaintiff  bought  eight 
hundred  sacks  of  flour,  on  storage  in  a 
warehouse,  which  stood  therein  as  a  sepa- 
rate pile,  the  number  of  sacks  of  which 
was  ascertained  by  counting  the  outside 
rows,  and  the  number  in  the  pile  marked 
on  one  of  the  sacks,  and  it  was  thus  de- 
livered to  the  purchaser,  who  permitted  it 
to  remain  in  the  same  place,  where  it  was 
several  days  afterwards  attached  as  the 
property  of  the  vendor :  held,  that  the  de- 
livery was  sufficient  and  the  sale  valid. 

Cartwriglit  v.  Phcenix,  7  Cal.  282. 

6.  A  sale  of  merchandise  by  bill  of 
sale,  the  goods  remaining  in  the  possession 
of  the  vendors  as  warehousemen,  at  a  reg- 
ular charge,  and  their  receipt  given  for 
the  goods  on  storage,  the  vendors  doing 
business  as  commission  merchants,  and 
sometimes  receiving  goods  on  storage,  is 
void  as  to  the  creditors  of  the  vendors. 
Stewart  v.  Scanned,  8  Cal.  83. 

7.  Where  the  owner  of  a  certain  num- 
ber of  barrels  of  flour  on  storage  in  a 
warehouse  sold  them  all  to  different  pur- 
chasers, giving  them  orders  on  a  ware- 
houseman which  were  given  by  the  pur- 
chasers to  the  warehouseman,  and  new 
receipts  given  to  them  in  their  own  names 
by  the  latter,  and  entries  made  on  his 
books  charging  the  vendors  and  crediting 
the  purchasers  with  their  respective  lots ; 
held,  that  there  was  a  sufficient  delivery 
of  possession,  without  a  separation  of  the 
various  lots.     Hbrr  v.  Barker,  8  Cal.  607. 

8.  Where  the  vendor  only  sells  a  part 
of  goods  on  storage,  those  sold,  if  all  to- 
gether and  of  the  same  mark,  must  be 
separated  from  a  larger  mass  in  order  to 
change  the  possession ;  but  when  all  of  the 
goods  of  the  vendor,  in  the  hands  of  a 
third  party,  are  sold,  the  change  of  pos- 
session is  complete  by  delivery  of  the  or- 
der, taking  a  new  receipt  and  entry  of  the 
transactions  on  the  books  of  the  ware- 
houseman,    lb. 

9.  A  delivery  of  a  warehouse  receipt, 


stating  that  the  goods  named  therein  are 
deliverable  on  return  of  the  receipt,  is 
sufficient  prima  facie  to  pass  the  title. 
There  is  no  substantial  difference,  in  this 
respect,  between  a  warehouse  receipt  and 
a  biU  of  lading.  lb.  8  Cal.  614 ;  11  CaL 
403.. 

10.  Where  the  defendants,  warehouse- 
men,  deliver  wheat  to  third  persons  who 
bought  from  a  broker  for  his  own  debt,  on 
the  ground  that  they  held  the  storage  re- 
ceipt of  defendants  to  one  J.,  who  had 
loaned  money  to  £.  &  H.  on  the  wheat  as 
collateral,  and  had  endorsed  the  receipt 
**  deliver  to  bearer  or  E.  &  H.,"  the  de- 
fendants knowing  at  the  time  of  said  de- 
livery that  E.  &  H.  daimed  the  wheat  as 
their  property,  they  are  liable  to  £.  &  BL 
for  a  commission.  Hanna  v.  FUnty  14  CaL 
75. 

11.  Bill  for  an  injunction  to  restrain 
defendants  from  taking  possession  of  cer- 
tain real  estate — a  warehouse  and  wharf. 
Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession  ;  that  defend- 
ants'  have  conspired  together,  and  are 
threatening  to  tsJte  by  force  the  property 
from  plaintiffs,  and  are  msdcing  prepaxa* 
tions,  and  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from,  the 
premises  ;  that  plaintiffs  are  in  possessioii 
of  teams,  carriages,  etc^  for  transporting 
goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  business 
and  their  property  be  destroyed:  held, 
that  these  allegations  are  insufficient  to 
authorize  an  injunction — ^there  being  no 
averment  of  the  insolvency  of  defendants, 
and  the  complaint  not  showing  that  there 
is  no  adequate  remedy  at  law.  TomUmtom 
V.  RvMo,  16  Cal.  206. 

12.  In  such  case,  forcible  entry  and  de- 
tainer would  be  a  speedy  mode  c^  regain- 
ing the  possession,  if  taken  by  defendants, 
and  for  other  damages  the  usual  proceed- 
ings at  law  would  suffice.  Thai  the 
premises  are  used  in  connection  with  the 
transportation  business,  which  would  be 
interrupted  by  the  threatened  trespass,  is 
not  alone  a  ground  for  equitable  interfer- 
ence,    lb, 

13.  On  trial  for  burglary,  the  court  in- 
structed the  jury  that>  if  they  found  from 
the  evidence  that  defendant  entered  a  cer- 
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tain  warehouse  in  the  night  time,  and  took 
therefrom  certain  goods  and  chattels,  he 
was  guilty  as  charged :  held,  that  the  in- 
straction  was  wrong,  because  it  ignores 
the  felonious  intent  of  the  entry,  and  the 
character  of  it  People  v.  Jenkins^  16 
CaL431. 


WARRANT   OP   ARREST. 

See  Arrest,  Crimes  and  Criuikal 

LiAW. 
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WARRANTS. 

1.  There  is  nothing  in  the  act  of  1855, 
creating  boards  of  supervisors  in  the  coun- 
ties of  the  State,  which  entitles  a  warrant 
drawn  on  the  fund  for  the  current  ex- 
penses daring  that  year  to  a  priority  in 
payment  over  a  warrant  of  the  same  class 
drawn  the  year  before.  Mc  Call  v.  Harris^ 
6  Cal.  284. 

2.  A  board  of  supervisors  has  no  pow- 
er to  set  apart  a  portion  of  the  revenue  of 
the  county  as  a  fund  for  current  expenses. 
The  order  of  payment  of  warrants  is  es- 
tablished by  law  and  cannot  be  changed 
by  the  supervisors.  Laforge  v.  Magee^  6 
Cal.  285. 

8.  Where  the  right  of  a  holder  of  coun- 
ty  scrip  to  payment  thereof  had  become 
fixed  by  presentation,  there  being  money 
for  such  payment  then  in  the  treasury,  a 
subsequent  act  of  the  legislature  cannot 
intervene  to  divest  rights  already  acquired. 
lb.  650. 

4.  In  the  absence  of  an  unexhausted 
specific  appropriation  to  meet  a  warrant 
q£  the  controller  on  the  State  treasurer, 
a  warrant  on  the  treasurer  is  absolutely 
void.     BuOer  v.  Bates,  7  Cal.  137. 

5.  Under  the  act  of  1851,  the  county 
anditor  can  only  draw  warrants  where  the 
claim  is  audited  by  himself.  This  is  a 
defect  in  the  law  which  the  court  cannot 


remedy  on  the  pretext  of  public  conven- 
ience.    Draper  v.  Noteware,  7  Cal.  278. 

6.  The  revenue  law  of  1854  authorized 
the  payment  of  a  portion  of  taxes  in  con- 
troller's warrants.  The  act  of  1855  and 
1856  provide  for  the  funding  of  the  State 
debt  and  the  collection  of  the  revenue  in 
cash,  and  forbade  the  treasurer  to  liquidate 
any  of  the  debt  except  as  therein  pro- 
vided :  held,  that  the  act  of  1854,  allow- 
ing payment  in  warrants,  was  therefore 
repealed.     Scqfield  v.  W?nte,  7  Cal.  400. 

7.  The  acceptance,  by  a  collector  of 
taxes,  of  a  warrant,  is  not  a  liquidation  of 
the  debt,  but  a  receipt  of  it  by  the  State 
treasurer  from  the  collector  would  be  a 
liquidation,  for  which  the  treasui*er  would 
be  responsible.     lb.  407. 

8.  The  provisions  of  the  act  of  April 
27th,  1855,  requiring  all  persons  holding 
certain  warrants  upon  the  treasurer  of 
Calaveras  county  to  present  the  same  for 
registry  before  a  certain  day,  or  be  for- 
ever barred  from  enforcing  the  payment 
thereof,  are  therefore  unconstitutional. 
Robifuon  v.  Magee,  9  Cal.  85. 

9.  Where  the  account  of  a  deputy  as- 
sessor for  $1,650  was  audited  and  allowed 
by  the  board  and  ordered  to  be  paid,  the 
order  being  in  the  following  words  :  "  Or- 
dered, the  sum  of  four  thousand  one  hun- 
dred and  twenty-five  dollars  be  paid  out 
of  the  fund  for  current  expenses  to  equal 
sixteen  hundred  and  fifty  dollars  in  cash, 
at  the  rate  of  forty  cents  on  the  dollar, 
October  29th,  1856,"  and  in  pursuance  of 
such  order  the  county  auditor  drew  his 
warrant  for  $4,125  upon  the  treasurer  and 
delivered  it  to  the  deputy  assessor,  who 
presented  it  to  the  treasurer,  and  by  him 
it  was  endorsed  and  registered  in  its  or- 
der of  presentation  among  the  legal  war- 
rants against  the  county :  held,  that  the 
order  was  made  without  authority,  and 
was  void,  and  the  fact  that  the  market  or 
cash  value  of  county  warrants  wa^  only 
forty  per  cent,  of  the  nominal  amount,  and 
the  object  of  the  action  of  the  board  was 
to  give  that  which  was,  at  the  time,  an 
equivalent  to  cash,  did  not  justify  the  ac- 
tion of  the  board.  Foster  v.  CoUnum,  10 
Cal.  281. 

10.  A  county  may  assign  and  transfer 
a  warrant  drawn  in  its  favor  by  another 
county,  on  its  treasurer,  so  as  to  invest  the 
holder  with  the  right  to  demand  payment 
thereon.     Beals  v.  Evans,  10  Cal.  460. 
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11.  Payment  may  be  demanded  of  the 
treasurer  of  Amador  county  by  the  hold- 
ers of  warrants  issued  in  pursuance  of 
that  act,  at  any  time  when  there  are  funds 
in  the  hands  of  the  treasurer  to  meet  the 
same,  and  a  receipt  and  corresponding 
credit  endorsed  on  the  warrant,  will  be 
sufficient  to  protect  the  county  and  the 
officer  making  the  payment     Ih.  461. 

12.  The  board  of  supervisors  of  a 
county  possesses  no  power  to  allow  the 
county  auditor  compensation  for  the  issu- 
ance and  cancellation  of  wari'ants  drawn 
on  the  county  treasurer.  People  v.  Super- 
visors of  El  Dorado  County,  11  Cal.  174. 

13.  County  warrants  acquire  no  greater 
validity  in  the  hands  of  third  parties  than 
they  originally  possessed  in  the  hands  of 
the  first  holder,  no  matter  for  what  consid- 
eration they  may  have  been  transferred, 
or  in  what  faith  they  may  have  been 
taken.  If  illegal  when  issued,  they  are 
illegal  for  all  time,     lb,  175. 

14.  The  protection  which  attends  the 
purchaser  of  negotiable  paper  before  ma- 
turity, without  notice  of  the  illegality  of 
its  consideration,  does  not  extend  to  like 
purchasers  of  county  warrants.     Jb. 

15.  The  board  of  supervisors  therefore 
has  no  power  to  direct  and  authorize  the 
treasurer  to  pay  warrants  in  violation  of 
the  provisions  of  the  statute.  McDonald 
V.  Maddux,  11  Cal.  190. 

16.  Warrants  drawn  by  the  controller 
of  State,  delivered  to  the  payees  thereof, 
and  by  them  indorsed  in  blank,  were  pre- 
sented by  the  holders  to  the  State  treas- 
urer, and  on  payment  were  delivered  to 
him.  They  were  afterwards  stolen  from 
the  office  of  the  treasurer.  The  warrants, 
on  their  face  indicating  a  just  and  legal 
claim  against  the  State,  came  into  the 
hands  of  defendants,  ignorant  that  they 
had  been  stolen.  Defendants  present 
them  to  the  treasurer,  and  in  lieu  thereof, 
receive  State  bonds  payable  to  bearer, 
under  the  funding  act  of  1857,  and  part 
with  them.  The  State  sues  for  the  bonds 
or  their  value :  held,  that  the  action  does 
not  lie ;  that  defendants  having  received 
the  bonds  bona  fide,  and  without  fraud,  for 
warrants  apparently  good  against  the 
State,  are  not  liable  in  this  form  of  action. 
State  of  California  v.  WeUs,  15  Cal.  341. 

17.  The  mere  reception  of  the  bonds, 
though  issued  by  mistake,  does  not  render 
defendants  liable.     lb,  342. 


18.  Bonds  so  issued  are  negotiable,  and 
bind  the  State,  in  the  hands  of  an  innocent 
assignee.     lb, 

19.  The  bonds,  in  this  case,  constituted 
a  payment  of  the  warrants ;  and  if  the 
rule  that  voluntary  payments  are  not  re- 
coverable be  not  applicable,  still  the  equity 
of  the  defendants  is  equal  to  that  of  plaint- 
ifi^,  and  courts  will  not  interfere.     /&  343. 

20.  The  warrants  in  this  case,  drawn 
by  the  controller  and  countersigned  bj  the 
mayor  of  San  Francisco,  upon  the  treas- 
urer, to  pay  for  certain  street  improve- 
ments, will  not  support  an  action.  Tfaej 
cannot  be  treated  as  bills  of  exchange  or 
promissory  notes,  for  they  are  drawn  upon 
a  particular  fund,  and  their  payment  is 
made  to  depend  upon  the  sufficiency  of 
that  fund,  while  bills  and  notes  must  be 
payable  absolutely.  Martin  v.  Of/y  of 
San  Francisco,  16  Cal.  286. 

21.  These  warrants  are  ineffectual  for 
any  purpose,  except,  perhaps,  as  evidence 
in  an  action  founded  upon  the  considera- 
tion for  which  they  are  given.     /6- 

22.  These  warranto,  with  few  excep- 
tions, do  not  comply,  in  their  form,  with 
the  requirements  of  the  city  charier,  and 
would  not  constitute  any  authority  to  the 
treasurer  to  pay  them,  even  if  fund»  were 
in  the  treasury  especially  appropriated  for 
their  payment,  because  they  do  not  spedfy 
the  appropriation  under  which  they  were 
issued,  and  the  date  of  the  ordmanoes 
making  the  same.     lb. 


WARRANTY. 

1.  In  the  common  as  well  as  the  civil 
law,  the  defendant  cannot  avoid  the  pay- 
ment of  the  purchase  money  on  the  groand 
that  the  title  existed  elsewhere  than  in  the 
grantor ;  in  order  to  constitute  a  breach  of 
warranty  or  quiet  enjoyment,  there  mast 
be  an  eviction  under  the  judgment  of  a 
competent  court  on  a  paramount  title. 
Fowler  v.  Smith,  2  Cal.  44. 

2.  The  use  of  a  given  name  in  a  sale 
note  for  the  goods  sold  is  a  warranty  thai 
the  goods  bear  that  name.  Flint  y.  Lfcmy 
4  Cal.  21. 

3.  In  case  of  a  sale  and  delivery  of  a 
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special  cargo  with  warranty,  and  a  breach 
of  the  warranty,  the  plain  tiffs  might 
recover  on  the  contract,  and  the  defend- 
ants would  be  obliged  to  sue  on  the  war- 
ranty or  in  the  same  action  to  recoup  the 
the  damages,  under  proper  averments  in 
the  pleadings.  Ruiz  v.  Norton,  4  Cal.  358. 

4.  Where  land  is  sold  with  covenants 
of  warranty,  accompanied  with  a  delivery 
of  possession,  for  which  a  purchaser  gives 
a  note  for  the  purchase  money,  the  prom- 
ise to  pay  and  the  warranty  are  independ- 
ent covenants,  and  the  enforcement  of  one 
is  not  dependent  upon  the  performance  of 
the  other.     Norton  v.  Jackson^  5  Cal.  264. 

5.  Where  there  is  a  covenant  of  war- 
ranty, the  payment  of  the  purchase  money 
cannot  4>e  resisted  as  long  as  the  grantee 
remains  in  possession.     Ih, 

6.  A  warranty  will  not  be  implied 
except  in  cases  where  goods  are  sold  at 
sea,  where  the  party  has  no  opportunity  to 
examine  them,  or  in  case  of  a  sale  by 
sample,  or  of  provisions  for  domestic  use. 
Moore  v.  McKinUty,  5  Cal.  473. 

7.  Where  the  plaintiff  inspects  the 
goods  before  purchasing,  the  case  is  taken 
from  the  operation  of  the  rule  of  implied 
warranty.     Ih, 

8.. To  constitute  a  warranty  no  precise 
words  are  necessary ;  it  will  be  sufficient 
if  the  intention  clearly  appear.    Ih.  474. 

9.  There  is  no  warranty  in  the  follow- 
ing words  of  a  sale  note :  "  We  have  this 
day  sold  you  two  shipments  of  seeds  for 
arrival."    Ih, 

10.  Where  a  trustee  had  executed  a 
covenant  of  warranty  to  a  purchaser  of  a 
portion  of  trust  lands,  but  was  fully  indem- 
nified against  loss  thereby  by  the  cestui 
que  trust,  and  also  held  what  he  thought  a 
sufficient  portion  of  the  purchase  money  so 
received  as  further  indemnity,  he  is  a  com- 
petent witness.  Peraka  v.  Ocutro,  6  Cal. 
358. 

11.  An  action  for  a  false  and  fraudu- 
lent representation  as  to  the  naked  fact  of 
title  in  the  vendor  of  real  estate  cannot  be 
maintained  by  the  purchaser,  who  has 
taken  possession  of  the  premises  sold,  un- 
der a  conveyance  with  express  covenants. 
Peahody  v.  Phelps,  9  Cal.  226. 

12.  If  a  party  takes  a  conveyance  with- 
out covenants,  he  is  without  remedy  in 
case  of  failure  of  title ;  if  he  takes  a  con- 
veyance with  covenants,  his  remedy,  upon 
failure  of  title,  is  confined  to  them.  Ih,  228. 


13.  Generally  a  vendor  with  warranty 
of  title  is  not  a  competent  witness  for  the 
vendee  in  a  controversy  concerning  the 
title.     Blacktoell  v.  Atkinson,  14  Cal.  471. 

14.  In  real  estate,  the  covenant  of  war- 
ranty runs  with  the  land,  and  the  vendor 
is  liable  directly  to  the  person  evicted,  and 
is  not  a  competent  witness  for  plaintiff.  Ih, 

15.  A  covenant  of  nonclaim  in  a  deed 
amounts  to  the  ordinary  covenant  of  war- 
ranty, and  operates  equally  as  an  estoppel* 
Gee  V.  Moore,  14  Cal.  473. 

16.  But  this  covenant  is  confined  to  the 
estate  granted,  and  where  that  is  ^^the 
right,  title  and  interest "  of  the  grantor, 
instead  of  the  land  itself,  the  covenant 
does  not  estop  him  from  setting  up  an 
after-acquired  interest.     Ih, 

17.  In  a  contract  for  the  sale  and  pur- 
chase of  land,  which  is  silent  as  to  the  pos- 
session, there  is  no  implied  license  for  the 
purchaser  to  enter.  Gaven  v.  Hagen,  15 
Cal.  211. 

18.  Z.,  the  owner  of  land,  contracts  in 
writing  to  sell  it  to  K.,  nothing  being  said 
as  to  the  possession.  K.  is  to  give  three 
notes,  falling  due  at  different  periods,  for 
the  purchase  money.  The  first  two  notes 
become  due  at  very  short  dates,  and  after 
they  are  paid  Z.  is  to  make  a  deed  to  K., 
with  covenants  against  his  own  acts. 
First  note  is  paid  I^fore  the  second  falls 
due;  Z.  deeds  the  land  to  plaintiff,  sub- 
ject to  the  contract  with  K.,  the  deed  con- 
tainmg  covenants  of  warranty  against  acts 
of  the  grantor.  Later,  and  on  the  day 
the  second  note  is  due,  K.  sells  the  land 
to  McE.,  one  of  the  defendants.  K.  took 
possession  under  the  contract.  Shortly 
after,  plaintiff  demanded  of  K.  the  pay- 
ment of  the  second  note,  and  tendered  him 
a  deed  from  himself  (plaintiff)  to  K.,  with 
the  covenants  mentioned  in  Z.'s  contract. 
K.  said  he  could  do  nothing.  Plaintiff 
then  formally  demanded  payment  and  ex- 
ecution of  the  mortgage.  K.  wished  to 
see  his  attorney.  After  the  third  note  fell 
due,  plaintiff  demanded  of  McE.  payment 
of  the  two  notes,  tendering  the  deed  from 
Z.  to  him,  (plaintiff)  and  also  a  deed  from 
himself  to  McE.,  offering  also  a  mortgage 
to  be  executed  by  McE.  to  secure  the 
third  note,  and  demanding  possession. 
McE.  refused :  held,  that,  under  the  con- 
tract, the  purchaser  was  not  entitled  to 
possession  at  once ;  that  payment  of  the 
first  two  notes  or  tender  was  a  condition 
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precedent  to  his  right  of  possession ;  that 
until  then,  the  vendor  Z.,  or  his  assignee, 
had  the  legal  title,  and  could  maintain 
ejectment  against  the  vendee.     lb, 

19.  In  an  action  for  the  price  of  goods 
sold  and  delivered,  there  being  a  warranty 
as  to  the  qualit  j  of  the  goods,  the  breach 
of  the  warranty  may  be  relied  on  in  de- 
fense, by  way  of  recoupment,  to  mitigate 
the  amount  recovered ;  but  it  i^  not  avail- 
able as  a  complete  defense  to  the  action. 
£arl  V.  BuU,  15  Cal.  425. 

20.  In  such  an  action,  complaint  con- 
tained two  counts:  one  upon  a  special 
contract  for  the  sale  and  delivery  of  the 
goods,  the  other  Upon  a  claim  for  goods 
sold  and  delivered.  Answer  denied  the 
contract,  and  the  other  allegations  of  the 
complaint ;  but  set  up  a  contract  between 
the  parties  somewhat  different,  containing 
a  guaranty  as  to  quality,  and  aUeging  that 
ibe  quality  of  the  gooods  was  not  in  ac- 
cordance with  the  contract)  and  the  breach 
was  relied  on  as  a  complete  defense.  Ev- 
idence was  introduced  upon  all  the  issues 
made  by  the  pleadings.  The  court  in- 
structed the  jury  that,  ^'  if  the  plaintifis,  on 
the  day  the  contract  matured,  presented 
their  account  and  offered  to  deliver  the 
goods,  they  fulfilled  the  contract  on  their 
part;  and  if  the  defendants  did  not,  within 
a  reasonable  time,  and  within  the  custom 
of  the  trade,  make  their  objection  to  the 
article  sold,  and  offer  to  rescind  the  con- 
tract, they  are  bound  by  it,  and  plaintiffs 
should  recover."  Plaintiffs  had  verdict 
and  judgment  for  the  price :  held,  that  in 
a  subsequent  action  by  the  defendants 
against  plaintiffs,  on  the  breach  of  the 
warranty,  for  the  difference  in  value  be- 
tween the  goods  delivered  and  those  con- 
tracted for,  the  former  suit  is  no  bar ;  that 
the  matter  in  dispute,  to  wit,  this  breach 
of  warranty,  was  not  adjudged ;  that  the 
instruction  of  the  court  took  that  question 
from  the  jury,  and  directed  them  to  decide 
the  rights  of  the  parties  upon  other  con- 
siderations,   lb. 


WASTE. 

1.  At  common  law  there  is  no  forieU- 
ure  of  an  estate  for  years  for  the  commis- 
sion of  waste,  but  it  was  made  so  hj  the 
statute  of  6  Edward  I,  and  it  was  ex- 
pressly confined  to  the  place  wherein  the 
waste  was  committed ;  but  the  statute  of 
Califomia  confines  the  remedy  to  the  re» 
covery  of  treble  damages.  CUpmaM  ▼. 
JEmerie,  3  Cal.  283. 

2.  In  an  acticm  for  waste,  when  treble 
damages  are  given  by  statute,  the  demand 
for  such  damages  must  be  expressly 
inserted  in  the  declaraticm,  which  miist 
either  recite  the  statute  or  oondnde  to 
the  damage  of  the  plaintiff  agatost  the 
form  of  the  statute.     Jb,  240. 

3.  Injunctions  to  restrain  injnrieb  in  the 
nature  of  waste  should  not  be  issued 
before  the  hearing  on  the  meritSy  except 
in  cases  of  urgent  necessity  or  when  the 
subject  matter  of  the  complaint  is  free 
from  controversy,  or  irreparable  mischief 
wiU  be  produced  by  its  continuance.  But 
in  all  cases  where  the  right  is  doubtful,  the 
court  should  direct  a  trial  at  law,  and  in 
the  meantime  grant  a  temporary  injune- 
tion  to  restrain  all  injurious  proceedings,  if 
there  be  danger  of  irreparable  misdbie£ 
Btckg  V.  Mkhady  15  Cal.  116. 

4.  In  cases  of  waste,  if  anything  is 
about  to  be  abstracted  from  the  land  whidt 
cannot  be  restored  in  specie,  it  b  no  ob- 
jection to  the  injunction  ^t  the  party 
making  it  may  possibly  recover  what 
others  may  deem  an  equivalent  in  moner. 
lb, 

5.  On  application-  for  injunction  to  re- 
strain waste,  or  mischief  analogous  to 
waste,  plaintiff  may  read  affidavits  oootra- 
dicting  the  answer  upon  all  matters  in  con- 
troversy, including  questions  of  title.     Ik 

See  Trespass. 
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I.   In  general. 

1.  Tbe  State  has  absolute  right  to  con- 
trol, regulate  and  improve  the  navigable 
waters  within  its  jurisdiction  as  an  attri- 
bute of  sovereignty.  Guftter  v.  Geaty,  1 
Cal.  467  ;  'Mdridge  v.  CaweU,  4  Cal.  80. 

2.  In  a  controversy  between  two  mining 
companies,  it  was  competent  to  prove  the 
execution  of  certain  receipts  for  water 
purdiased  bj  the  plaintiffs,  as  tending  to 
show  the  existence  of  the  company,  and 
that  it  had  actnallj  located,  and  was  in 
operation,  at  the  time  the  receipts  purport 
to  be  signed.  Lone  Star  Co.  v.  West 
Point  Cb.,  5  Cal.  447. 

3.  A  river,  beyond  the  ebb  and  flow  of 
the  tide,  may  be  navigable  when  it  has 
sufficient  depth  and  width  to  float  a  vessel 
used  in  the  transportation  of  freight  or 
passengers;  and  this  has  been  extended 
to  its  capacity  to  float  rafts  of  lumber. 
American  River  Water  Co,  y.  Amsdeny  6 
CaL  446. 

4.  To  go  beyond  this,  and  declare  a 
stream  navigable  which  can  float  a  log, 
would  be  to  turn  a  rule  mtended  for  the 
benefit  of  the  public  into  an  instrument  of 
serious  detriment  to  individuals,  if  not  of 
actual  private  oppression.     lb. 

5.  The  only  other  instance  in  which  a 
stream  is  navigable,  is  when  it  is  so  de- 
clared by  statute ;  and  when  so  declared 
navigable  to  a  certain  point,  by  implication 
it  is  declared  nonnavigable  above  that 
point.    lb. 

6.  Plaintiff  made  a  written  contract 
with  the  defendants  to  dig  for  them  a  cer- 
taia  mining  ditch,  to  be  paid  for  by  the 
defendants  in  a  specified  manner.  Plaint- 
iff dug  the  ditch  and  subsequently  assigned 
bis  interest  in  the  contract  to  L.  &  Co.,  to 
secure  them  certain  payments  due,  and 
authorized  them  to  receive  the  amounts 
due  on  the  contract  until  their  debt  was 
paid.  L.  &  Co.  gave  defendants  notice  of 
this  assignment,  and  the  defendants  made 
several  pa3rments  thereon:  held,  that 
plaintiff  had  no  right  to  demand  payment 
bimself  or  sue  upon  the  contract,  while 
this  assignment  was  outstanding.  Myers 
Y.  Sotah  Feather  Water  Co.,  10  Cal.  582. 

7.  A  court  cannot  judicially  know  that 
any  article,  much  less  water,  contracted 
for  at  twenty-five  cents  per  inch  and 
proved  on  a  certain  day  or  at  certain 


times  to  be  worth  a  dollar  an  inch,  is 
always,  or  is  at  any  other  time  than  that 
proved,  worth  the  sum  proved  at  the  given 
time.     lb. 

8.  Plaintiff  contracts  to  dig  a  ditch  for 
a  water  company,  the  company  agreeing 
to  pay  three  dollars  per  rod,  one-third  of 
it  in  money  on  the  completion  of  each 
mile,  the  other  two-thirds  to  be  .paid  in 
water  at  the  rate  of  twenty-five  cents  per 
square  inch  delivered  through  an  orifice 
under  six  inches  of  pressure,  any  where 
along  and  at  the  main  ditch ;  the  company 
having  the  right  of  paying  the  two-thirds 
in  cash,  instead  of  water,  if  they  so  elect: 
held,  that  said  two-thirds,  if  elected  to  be 
paid  in  cash,  need  not  be  paid,  as  the  other 
third,  on  the  completion  of  each  mile.  lb. 
14  Cal.  277. 

9.  If  payment  could  be  made  in  water 
it  could  not  be  claimed  before  the  com- 
pletion of  the  ditch,  and  the  cash  cannot  be 
required  sooner.     lb. 

10.  Plaintiff  having  assigned  this  con- 
tract to  L.  &  Co.  as  security  for  a  debt 
due  them  by  plaintiff,  they  demanded  of 
the  company  payment  of  whatever  was 
coming  to  plaintiff.  The  company  elected 
to  pay  and  did  pay  in  cash  on  a  statement 
as  of  so  much  money  due:  held,  that 
even  if  L.  &  Co.  had  no  right  to  receive 
money  instead  of  water,  yet  the  payment 
binds  the  plaintiff,  for  they  were  acting  os- 
tensibly for  him  or  by  his  authority ;  that 
if  he  denied  their  authority  the  payment 
would  not  discharge  his  debt  to  L.  &  Co.; 
the  assignment  would  remtun  in  force  and 
the  plaintiff  would  have  no  cause  of  action 
here ;  that  if  he  affirmed  the  arrangement 
made  by  L.  &  Co.  in  part,  he  must  con- 
firm the  settlement  as  the  liquidation  of  a 
money  demand.    lb. 

11.  If  the  company  paid  L.  &  Co. 
more  than  was  due  them  from  plaintiff  he 
must  lock  to  L.  &  Co.  The  assignment 
being  general,  L.  &  Co.  were  authorized 
to  receive  the  entire  amount,  and  became 
trustees  of  plaintiff  for  the  excess.    Tb. 

12.  A  person  has  no  right  to  construct 
a  ditch  through  the  inclosure  of  another 
without  his  consent  Weimer  v.  Lowery^ 
11  Cak  112. 

13.  Plaintiff  entered  into  a  contract 
with  defendants,  by  which  the  latter  pur- 
chased of  the  former  certain  ditches  for 
$14,500,  payable  $5,000  in  cash,  and 
$12,000  as  follows,  to  wit :  the  expenses  of 
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keeping  said  ditches  in  good  order,  of  em- 
ploying agents  to  attend  to  the  same,  be- 
ing first  deducted  from  the  proceeds  of 
the  sale  of  water,  the  balance  of  the  pro- 
ceeds was  to  be  applied  to  the  liquidation 
until  the  whole  was  paid,  "  and  to  hasten 
and  make  certain  the  timely  and  early 
payment  of  said  sum  of  money,  by  the 
sales  84  aforesaid,  said  company  promise 
to  furnish  from  their  ditch,  to  be  used  in 
the  above  named  ditches,  so  much  water, 
which,  added  to  the  water  supplied  to  said 
ditches  from  other  sources,  shall  be  suffi- 
cient to  effect  sales  to  the  amount  of 
$1000  per  month ;  and  when  said  com- 
pany shall  fail  to  furnish  water  as  afore- 
said, the  said  company  hereby  obligate 
themselves  to  pay  to  said  Blen,  interest 
at  the  rate  of  ten  per  cent  per  annum  on 
said  monthly  deficiency  until  met  by  re- 
ceipts from  sales  over  and  above  the  said 
$1000  per  month :  held,  that  this  contract  is 
not  an  agreement  on  the  part  of  defendants 
to  pay  the  balance  over  the  $2,000  only  from 
the  proceeds  of  the  ditches  named  therein ; 
but  that  it  is  a  guarantee  on  their  part 
that  the  mode  of  payment  prescribed  shall 
be  effectual  to  pay  the  debt  within  a  given 
time.  Men  v.  Bear  River  and  Attbum 
W.  and  M.  Co.,  15  Cal.  99. 

14.  The  company  were  bound,  by  the 
contract,  to  furnish  and  sell  the  stipulated 
quantity  of  water,  and  apply  the  proceeds 
monthly  to  the  payment  of  plaintiff^s 
claim,  and  failing  to  do  this,  were  respon- 
sible in  damages.     Ih, 

15.  The  last  clause  in  the  contract  does 
not  give  defendants  a  right  to  refuse  to 
supply  this  water,  but  simply  provides  a 
measure  of  damages  for  the  breach  of 
it.    Ih. 


IL  Appropriation  of  Water. 

16.  The  foundation  of  a  right  to  water 
is  the  first  possession,  and  this  is  unfructu- 
ary  and  consists  not  so  much  in  the  fluid 
itself  as  in  its  use.  The  owner  of  the 
land  over  which  it  flows  has  the  right  to 
use  it  during  its  passage,  but  not  «in  the 
corpus  of  the  water,  except  while  it  con- 
tinues in  his  possession.  Eddy  v.  Simp- 
s<m,  3  Cal.  251. 

17.  From  the  policy  of  our  laws  it  has 
been  held  in  this  State  that  the  right  to 


running  water  exists,  and  without  private 
ownership  of  the  soil,  and  upon  the  ground 
of  prior  location  upon  the  land,  or  prior  a{H 
propriation  and  use  of  the  water.  Hill  v. 
Newman,  5  Cal.  446. 

18.  The  right  to  water  mast  be  treated 
in  this  State  as  a  right  running  with  the 
land,  and  as  a  corporeal  privilege  be- 
stowed upon  the  occupier  or  appropriator 
of  the  soiL     lb. 

19.  The  erection  of  a  dam  across  a  nat- 
ural water  course  is  an  actual  appropria- 
tion of  the  water  at  that  point,  but  not 
below  it,  even  though  the  water  flowing 
over  the  dam  is  brought  into  the  water 
course  by  canals  constructed  by  the  own- 
ers of  the  dam.  Kelly  v.  Natoma  Water 
Co.,  6  Cal.  108. 

20.  Possession  or  actual  appropriation 
must  be  the  test  of  priority  of  all- claims 
to  the  use  of  water,  wherever  such  claims 
are  not  dependent  on  the  ownership  of 
the  land  through  which  the  water  flows. 
Such  appropriations  cannot  be  construc- 
tive. KeUy  V.  NaUma  Water  Co^  6  Cal. 
108;  Hojfinan  v.  Stone,  7  Cal.  48 ;  MaiC' 
ris  V.  Bickndl,  7  Cal.  262. 

21.  In  constructing  canals,  under  the 
license  of  the  State,  the  survey  of  the 
ground,  planting  stakes  fdong  the  line,  giv- 
ing public  notice,  and  actually  commencing 
and  diligently  pursuing  the  work,  is  as 
much  possession  as  the  nature  of  the  sub- 
ject will  admit,  and  forms  a  series  of  acts 
of  ownership  which  must  be  conclusive  of 
the  right     Conger  v.  Weaver,  6  Cal.  558. 

22.  The  inclosure  of  the  ground  used 
in  digging  a  canal,  not  being  necessary  for 
the  work,  would  give  its  proprietors  no 
higher  rights,  nor  is  it  necessary,  as  nodoe 
to  those  who  have  received  actual  notice 
of  the  intended  line  of  the  canal.     Jh.  559. 

23.  Where  the  owners  of  a  ditch  had 
commenced  their  ditch,  and  run  their  line 
before  the  location  and  appropriation  of  a 
lot  of  land  by  the  plaintiffs,  who  sued 
them  for  trespass  thereon:  held,  that  a 
slight  divergence  in  the  construction  of  the 
canal  from  the  original  line,  after  the 
plaintiffs'  location  and  appropriation,  both 
lines  running  equally  through  the  plaint- 
iffs' claim,  was  no  trespass  in  constructing 
the  ditch  on  the  new  line,  and  if  the 
plaintiff's  suffered  no  actual  injury  by  the 
change,  it  was  damnum  absque  injuria.  /&. 

24.  The  natural  water  in  a  dry  ravine 
used  to  conduct  water  belongs  to  the  firsi 
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appropriator  thereof,  and  for  either  a  di- 
version or  appropriation  thereof  an  action 
will  lie.     Hoffman  v.  Stone,  7  Cal.  49. 

25.  Merely  cutting  a  ditch  for  a  dam 
and  using  the  water  for  no  useful  purpose 
gives  no  priority ;  but  where  the  ditch  is 
made  for  the  purpose  of  using  the  water, 
the  right  thereto  dates  from  the  commence- 
ment of  the  work,  and  the  mere  change  in 
the  use  of  the  water  from  one  locality  to 
another  does  not  forfeit  the  right.  Maeris 
V.  BickneUj  7  Cal.  263. 

26.  Where  a  ditch  was  cut  by  the 
grantors  of  the  plaintiffs  for  the  purpose 
of  drainage  simply,  and  not  with  the  bona 
fide  intention  of  appropriating  the  water 
thus  diverted  to  some  useful  object,  and 
the  ditches  of  defendant  were  built  for  the 
express  purpose  of  taking  said  water,  and 
did  do  so :  held,  that  thereby  they  gained 
a  priority  over  the  grantors  of  plaintiffs 
and  all  persons  holding  under  thtm.     lb. 

27.  Where  a  party  stands  by  and  sees 
a  ditch  owner  appropriate  the  water  of  a 
creek  to  his  own  use  at  a  great  expense, 
and  does  not  inform  him  of  his  claim  to 
the  water,  he  and  his  vendees  are  estop- 
ped from  aflerward  claiming  the  water. 
Parke  v.  Kilham,  8  Cal.  79. 

28.  The  line  where  a  ditch  is  actually  in- 
tended to  be  dug,  should  be  run  within  a 
reasonable  time  after  the  line  of  prelim- 
inary survey  has  been  run,  in  order  to 
make  the  right  of  the  ditch  owner  date 
back  to  the  survey.  What  is  a  reasonable 
time  must  depend  upon  the  circumstances 
of  the  case.     Ih, 

29.  Rights  to  the  use  of  water  become 
fixed  after  five  years  adverse  enjoyment 
of  the  same.   Crandall  v.  Woods,  8  Cal.  1 44. 

30.  A  notice  of  intention  to  appropriate 
the  waters  of  a  certain  stream  is  evidence 
of  possession,  but  of  itself  alone  is  not  suf- 
ficient Taken  with  other  acts  it  amounts 
to  sufiicient  evidence.  Tliompson  v.  Lee, 
8  Cal.  280. 

31.  The  first  appropriator  of  water  for 
mining  purposes  is  entitled  to  have  the 
water  flow  without  material  interruption 
in  its  natural  channel.  Bear  River  and 
Auburn  W.  and  M.  Go,  v.  New  York 
Mining  Co.,  8  Cal.  330. 

32.  He  is  entitled  to  the  water  so  un- 
diminished in  quantity  as  to  leave  suf- 
ficient to  fill  his  canal  or  ditch  as  it  existed 
at  the  time  of  subsequent  appropriations 
of  the  stream  above  him.    /&.  332. 


33.  But  as  to  the  deterioration  in  the 
quality  of  the  water  by  reason  of  being 
used  for  mining  purposes  before  it  reaches 
the  ditch  of  the  prior  locator,  it  must  be 
deemed  damnum  absque  injuria.    Ih.  333. 

34.  The  right  of  the  first  appropriator 
of  water  is  equally  protected  from  damage 
occasioned  by  subsequent  locators  above 
him  as  well  as  below.  HiU  v.  King,  8 
Cal.  336. 

35.  Where  parties  have  appropriated 
the  prior  right  to  the  use  of  the  water  of 
a  stream  by  the  commencement  and  partial 
completion  of  a  ditch  and  flume,  they  have 
the  right  to  use  so  much  of  the  waters  of 
the  stream  as  are  necessary  to  preserve 
their  flume  from  injury  while  in  the  pro- 
cess of  construction.  Weaver  v.  Conger, 
10  Cal.  238. 

36.  Where  parties  projecting  a  ditch  to 
convey  water,  give  notice  to  the  world  of 
their  intention  to  dig  such  ditch  and  appro- 
priate such  water  in  the  usual  manner,  and 
mark  out  and  designate  the  line  of  such 
ditch  by  the  usual  marks  and  indications, 
and  pursue  the  work  on  the  ditch  with  a 
reasonable  degree  of  diligence  until  the 
same  is  completed  so  as  to  receive  the 
water,  they  are  entitled  to  such  water  as 
against  all  persons  subsequently  claiming 
or  locating  it.  Kimball  v.  Gearhart,  12 
Cal.  49. 

37.  Possession  or  actual  appropriation 
is  the  test  of  priority  in  all  claims  to  the 
use  of  water,  where  such  claims  are  de- 
pendent upon  the  ownership  of  the  land 
through  which  the  water  flows.     lb. 

38.  In  appropriating  unclaimed  water 
on  the  public  lands,  only  such  acts  are 
necessary  and  such  indications  and  evi- 
dence of  appropriation  required  as  the 
nature  of  the  case  and  the  face  of  the 
country  will  admit  of,  and  are  under  the 
circumstances  and  at  the  time  practicable ; 
surveys,  notices,  stakes  and  blazing  of 
trees,  followed  by  work  and  actual  labor, 
without  abandonment,  will,  in  every  case 
where  the  work  is  completed,  give  title  to 
the  water  over  subsequent  claimants.     Ih. 

39.  The  title  to  the  water  conveyed 
through  a  ditch  constructed  in  such  man- 
ner will,  on  completion  of  the  work,  date 
back  from  the  beginning  of  the  work  as 
against  subsequent  appropriators.     lb. 

40.  The  mere  act  of  commencing  a  ditch 
with  the  intention  of  appropriating  the 
water,  is  not  sufficient  of  itself  to  give  a 
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party  exclusive  right  to  the  water  of  such 
stream.  The  notice  of  the  intention  to 
appropriate  the  water  must  be  sufficient 
to  put  a  prudent  man  on  inquiry.     lb. 

41.  The  doctrine  of  relation  in  the 
appropriation  of  water,  only  applies  when 
the  first  acts  from  which  the  party  appro- 
priating seeks  to  date  his  right  to  indicate 
the  intention  of  appropriating  such  water. 
Ih,  50. 

42.  Where  parties  commence  the  con- 
struction of  a  ditch  who  have  not  at  the 
time  the  pecuniary  means  to  complete  the 
same  in  a  reasonable  time,  and  they  pro- 
ject the  work  and  claim  the  water  with  a 
full  knowledge  of  their  pecuniary  inabil- 
ity to  complete  the  same  within  a  reason- 
able time,  they  canot  urge  such  want  of 
means  as  an  excuse  for  not  prosecuting 
the  work.     Ih, 

43.  Any  contract  executed  which  passes 
the  equitable  right  to  a  ditch  and  the  use 
of  the  water  appurtenant  to  or  connected 
with  the  ditch  as  the  property  of  the 
grantee  is  enough  to  insure  to  him  the 
rights  for  which  he  stipulated  as  against 
an  adverse  claimant  Ortman  v.  DixoUy 
13  Cal.  36. 

44.  A  prior  appropriator  of  the  water 
of  a  stream  for  mill  purposes  is  entitled 
to  it  to  the  extent  appropriated,  and  for 
those  purposes,  to  the  exclusion  of  any 
subsequent  appropriation  of  it  for  the 
same  or  any  other  purpose.     Ih,  38. 

45.  The  extent  of  the  right  depends  on 
the  nature  and  uses  of  the  appropriation. 
If  he  suffers  a  portion  of  the  water  or  the 
body  of  it,  afler  running  through  the  mill, 
to  go  on  down  its  accustomed  course,  per- 
sons below  may  appropriate  this  residuum 
so  as  to  make  it  a  vested  right     lb,  39. 

46.  No  distinction  can  be  drawn  be- 
tween a  mill  owner  and  a  miner  as  to 
their  rights  in  appropriating  water.  Ort- 
man V.  Dixon,  13  Cal.  391 ;  McDonald  v. 
Bear  River  and  Auhum  W,  Sf  M.  Co,,  13 
Cal.  233. 

47.  Whether  plaintiffs — who  had  posted 
notices  claiming  the  water  of  a  certain 
river,  and  stating  their  intention  to  con- 
struct a  ditch  or  flume,  and  appropriate 
the  water  for  mining  purposes — began 
their  surveys,  etc,  and  prosecuted  their 
work  to  completion  with  due  diligence,  as 
against  parties  attempting  subsequently  to 
appropriate  the  water,  is  a  question  for 
the  jury,  and  their  verdict,  on  conflicting 


testimony,  will  be  conclusive.      Weax>€T  v. 
Eureka  Lake  Water  Co,,  lb  Cal.  273. 

48.  Suit  by  plaintiffs  as  prior  appro- 
priators  of  the  waters  of  Middle  Yuba 
river,  for  damming  up  and  diverting  the 
water  of  three  lakes  situated  one  above 
the  other,  opening  into  each  other,  and 
discharging  their  water  into  the  Middle 
Yuba  river  through  the  same  #*li^mn^1^ 
which  is  about  a  mile  long,  and  is  called 
"*'  lake  stream.^  The  quantity  of  water 
varies  with  the  seasons.  Sometimes  the 
stream  is  a  torrent,  and  sometimes  it  is  al- 
most or  quite  dry.  Defendants,  to  create 
a  supply  for  their  ditch  during  the  sum- 
mer, erected  a  dam  at  the  outlet  of  each 
lake,  convertmg  it  into  a  sort  of  a  reser- 
voir, from  which  the  water  was  drawn  as 
needed,  contending  that  the  drcumstaiices 
justified  the  erection  of  the  dams,  and  tfiat 
the  great  value  of  the  lakes  as  reservoirs 
justified  the  injuries  resulting  to  plaintifis: 
held,  that  there  is  no  law  for  such  posi- 
tion ;  that  if  the  injuries  to  plaintiff  ^were 
trivial,  they  would  be  damnum  absque 
injuria,  but  that  the  legal  superiority  of 
conflicting  rights  cannot  be  determined  by 
a  comparison  of  their  value.     lb,  274. 

49.  To  render  valid  a  claim  of  water 
by  appropriation,  the  claim  most  be  fosr 
some  useful  or  beneficial  purpose,  or  in 
contemplation  of  a  future  appropriation 
for  such  purpose  by  the  parties  claiming  it. 
A  claim  for  mere  speculation  will  not 
swer.    lb,  274* 


nL  Diversion  op  Water. 

50.  If  the  water  of  the  stream  A  be 
diverted  by  C  and  used  by  him,  and  thai 
flow  into  stream  B,  it  is  lost  to  its  first 
possessor,  and  he  has  no  right  to  the  in- 
crease of  the  stream.  Eddy  v.  ^nuMon^ 
3  Cal.  251. 

51.  Justices  of  the  peace  have  no  ju- 
risdiction to  try  a  cause  where  there  is  an 
alleged  injury  arising  out  of  a  diver- 
sion of  water  from  the  natural  or  artificial 
channel  in  which  it  is  conducted.  HiR  v. 
Newman,  5  Cal.  445. 

52.  Possession  of  pueblo  land  gives  Uie 
right  to  use  the  water  flowing  through  it 
for  natural  wants,  but  does  not  confer  the 
right  to  divert  it,  and  prevent  its  running 
upon  the  adjoining  land  of  another  who 
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has  taken  the  same  up  subsequently,  but 
before  the  attempt  to  change  the  course  of 
the  water.   CrandaUy,  Woods,  S  Cal.  141. 

53.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plaintiff's 
ditch,  the  defendants  denied  the  diversion, 
and  alleged  that  the  water  used  bj  them 
was  used  by  agreement  between  the  Vol- 
cano Water  Co.  and  themselves,  and  that 
the  water  came  from  the  reservoir  of  the 
Volcano  Water  Co.  On  the  trial,  after 
the  plaintiffs  had  introduced  in  evidence  the 
judgment  wherein  the  right  to  the  use  of 
the  water  had  been  adjudged  between  the 
plaintiffs  and  the  Volcano  Water  Co.,  and 
offered  to  prove  bj  oral  testimony  that 
the  water  used  by  defendants  is  the  same 
water  that  was  in  controversy  in  that  suit : 
held,  that  such  evidence  was  proper  and 
should  have  been  admitted,  as  there  was 
no  other  means  than  by  parol  of  establish- 
iag  this  fact.  WcUsh  v.  Harris,  10  Cal. 
392. 

54.  The  policy  of  the  State,  as  indi- 
cated by  her  legislation,  in  conferring  the 
privilege  to  work  the  mines,  equally  con- 
fers the  right  to  divert  the  streams  from 
their  natural  channels.  Irwin  v.  Phillips, 
5  Cal.  145. 

55.  At  conmion  law  the  diversion  of 
water  courses  could  only  be  complained 
of  by  riparian  owners  who  were  deprived 
of  the  use,  or  those  claiming  directly  un- 
der them.    lb. 

56.  Miners  are  to  be  protected  in  their 
rights  in  the  possession  of  their  selected 
localities,  and  the  rights  of  those  who  by 
prior  appropriation  have  taken  the  waters 
from  their  natural  beds,  and  by  costly  ar- 
tificial works  have  conducted  them  for 
miles  over  mountains  and  ravines  to  sup- 
ply the  necessities  of  gold  diggers,  and 
without  which  the  most  important  inter- 
ests of  the  mineral  region  would  remaia 
without  development.     Ih,  146. 

57.  If  a  miner  locates  upon  a  stream, 
the  waters  of  which  have  not  been  taken 
from  their  bed,  they  cannot  be  taken  to 
his  prejudice ;  but  if  they  have  been  al- 
ready diverted  for  as  high  and  legitimate 
a  purpose  as  the  one  he  seeks  to  accom- 
plish, he  has  no  right  to  complain,  no  right 
to  intefere  with  the  prior  occupation  of 
his  neighbor,  and  must  abide  the  disad- 
vantages of  bis  own  selection.    Ih,  147. 

58.  A  general  allegation  in  a  complaint 
for  the  diversion  of  water,  that  plaintiffs 


were  entitled  to  all  the  water  flowing  into 
the  canon  at  the  head  of  their  ditch,  en- 
titles them  to  prove  a  diversion  of  water 
from  the  smaller  branches  of  the  canon 
supplying  water  to  that  point.  Priest  v. 
Union  Canal  Co.  6  Cal.  171. 

59.  Where  the  complaint  alleged  that 
the  defendants  had  dug  a  mining  ditch 
above  one  previously  constructed  by  de- 
fendants, and  had  thereby  diverted  the 
water  of  the  stream  from  plaintiff's  ditch, 
but  did  not  aver  that  the  injury  was  con- 
tinuing,  or  threatened  to  be  continued,  or 
likely  to  be  continued :  held,  that  it  was 
sufficient  for  the  recovery  of  damages,  but 
not  to  sustain  an  injunction.  Coker  v. 
Simpson,  7  Cal.  341. 

60.  To  turn  aside  a  useful  element  from 
premises  is  as  much  a  nuisance  as  to  turn 
upon  them  a  destructive  element.  Parke 
V.  Kilham,  8  Cal.  79. 

61.  Actions  for  the  diversion  of  the 
waters  in  ditches  are  in  the  nature  of 
actions  for  the  abatement  of  nuisances, 
and  may  be  maintained  by  tenants  in 
common  in  a  joint  action.     lb. 

62.  A  ditch  to  convey  off  water  right- 
fully flowing  to  a  mining  claim  is  as  much 
a  nuisance  as  a  dam  to  flood  it.     lb.  80. 

63.  A  complaint  alleging  that  plaintiffs 
are  the  owners  and  in  possession  of  certain 
mining  claims  on  a  certain  stream,  which 
had  been  diverted,  to  their  injury,  by  de- 
fendants,  sets  forth  a  sufficient  cause  of 
action.  It  is  not  necessary  that  the  com- 
plaint should  further  allege  an  appropria- 
tion of  the  water,  or  an  ownership  thereof. 
Leigh  Co.  v.  Independent  Ditch  Co.,  8  Cal. 
323. 

64.  A  complaint  alleging  plaintiffs  had 
for  a  long  time  conveyed  water  from  a 
stream  for  mining  purposes  by  means  of  a 
ditch,  and  had  thus  acquired  a  prior  right 
to  the  enjoyment  and  use  of  the  water, 
and  were  in  the  peaceable  possession 
thereof  when  defendants  wrongfully  di- 
verted the  same  and  deprived  plaintiffs 
thereof,  and  were  continuing  so.  to  do,  is 
sufficient  to  maintain  a  prayer  for  an  in- 
junction. Tuolumne  Water  Co.  v.  Chap' 
man,  8  Cal.  397. 

65.  The  allegation  in  the  complaint  that 
defendants  wrongfully  claim  some  pre- 
tended or  fictitious  right  to  the  use  of  the 
water,  does  not  prejudice  the  right  of  the 
plaintiffs  to  the  injunction.     lb. 

66.  No  equitable  remedy  can  be  had  for 
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a  mere  past  diversion  of  a  water  course ; 
but  when  the  injury  is  continuing,  relief 
ma  J  appropriately  be  sought  in  equity. 
lb.  398. 

67.  Where  the  defendants  had  con- 
structed a  ditch  for  mining  purp(^es,  and 
the  plaintiffs  had  subsequently  constructed 
another,  taking  its  water  from  the  same 
stream,  and  brought  suit  for  damages  sus- 
tained by  reason  of  an  enlargement  of 
defendants'  ditch,  made  after  the  commence- 
ment of  plaintiffs'  ditch,  causing  a  diver- 
sion of  a  great  quantity  of  water,  and 
praying  for  an  injunction :  held,  that  de- 
fendants are  not  limited  to  the  quantity  of 
water  turned  into  their  ditch  in  the  first 
instance,  unless  by  the  genei'al  plan,  size 
and  grade  of  the  ditch  it  was  not  Capable 
of  carrying  more  water  than  was  then 
diverted.  White  v.  Todd^s  Valley  Water 
Co.,  8  Cal.  444. 

68.  If  by  reason  of  obstructions  in  the 
ditch,  iSt  irregularity  in  the  grade  at  that 
time,  it  was  not  capable  of  diverting  as 
much  water  as  its  general  size  would  indi- 
cate, the  defendants  would  have  a  reason- 
able time  to  adjust  the  grade  and  remove 
such  obstructions,  and  then  fill  the  ditch  to 
its  capacity.     lb, 

69.  But  if  they  continued  to  divert  only 
the  original  quantity  of  water  long  enough 
to  indicate  that  they  only  intended  to  di- 
vert that  amount,  or  failed  for  an  unreas- 
onable length  of  time  to  remove  the 
obstructions  or  adjust  the  grade,  they 
would  be  limited  to  the  amount  thus  di- 
verted, and  plaintiffs  would  be  entitled  to 
the  residue.     lb, 

70.  Where  a  suit  is  brought  to  test  the 
question  as  to  the  priority  of  appropriation 
of  water,  a  prayer  for  an  injunction  to  pre- 
vent future  injury  is  proper.  Marius  v. 
BickneU,  10  Cal.  224. 

71.  In  an  action  to  try  the  right  to  the 
use  of  water  and  for  damages  for  diverting 
it,  where  the  amount  for  which  judgment 
is  given  is  less  than  two  hundred  dollars, 
it  will  carry  costs.     lb, 

72.  In  an  action  for  diverting  water 
from  the  plaintiff's  ditch,  and  where  both 
parties  claimed  in  part  the  waters  of  the 
same  stream :  held,  that  the  following  in- 
struction was  properly  given  by  the  court : 
"  That  defendant  is  not  liable  for  any  de- 
ficiency of  water  in  plaintiff's  ditch,  unless 
he  was  divei*ting  from  Rabbit  Creek  more 
water  than  he  was  entitled  to  at  the  pre- 


cise time  that  such  deficiency  existed." 
Brovm  v.  Smithy  10  Cal.  511. 

73.  So  where  t^^e  court  instructed  the 
jury  that  if  they  believed  ^at  defendant's 
ditch  was  so  filled  with  tailings  during  the 
period  of  the  alleged  injury,  that  it  was 
incapable  of  diverting  the  waters  of  the 
creek,  then  plaintiff  cannot  recover.     Ih. 

74.  The  first  appropriator  of  the  water 
of  a  stream  passing  through  the  public 
lands  in  the  State,  has  the  right  to  insist 
that  the  water  shall  be  subject  to  his  use 
and  enjoyment  to  the  extent  of  his  original 
appropriation,  and  that  its  quality  shall  not 
be  impaired  so  as  to  defeat  the  purposes  of 
its  appropriation.  To  this  extent  his  rights 
go,  and  no  further.  In  subordination  to 
those  rights,  subsequent  appropriators  may 
make  such  use  of  the  channel  of  the 
stream  as  they  think  proper,  and  they 
may  mingle  its  waters  with  other  waters 
and  divert  an  equal  quantity  as  oflen  as 
they  choose.  BuMe  Canal  and  Ditch  Co, 
V.  Vaughn^  11  Cal.  153. 

75.  In  an  action  for  damages  for  the 
diversion  of  water  from  the  plain tiflT's 
ditch,  the  deposition  of  one  of  the  owners 
in  the  ditch  was  taken  by  the  plaintiflT,  and 
subsequently,  and  before  the  trial,  the  wit- 
ness conveyed  by  deed  his  interest  in  the 
ditch  to  plaintiff:  held,  that  such  deed  of 
conveyance  did  not  pass  the  witness*  right 
to  the  damages,  and  hence  he  was  an  in- 
competent witness.  KimbaU  v.  Getxrhcai, 
12  Cal.  46. 

76.  The  subsequent  deed  to  plaintiff, 
though  it  carried  the  property  and  the  fu- 
ture use  of  the  water,  did  not  retract  and 
carry  the  right  to  damages  for  the  past 
ille^  use  of  it,  any  more  than  a  deed  of 
land  carries  the  remedies  for  past  trespass. 
lb,  47. 

77.  The  mere  right  to  water  is  a  sort  of 
incorporeal  thing,  but  the  water  itself  is 
substantial  and  tangible,  and  as  the  right 
gives  the  control  and  possession  of  this 
commodity,  and  entitles  the  party  to  dam- 
ages for  its  diversion  by  another,  we  do 
not  see  why  this  right  may  not  be  acquired 
by  two  or  more  acting  together,  or  why, 
when  they  do  acquire  it,  they  do  not  hold 
it  as  other  property,  and  may  not  sue  as 
such  for  any  unlawful  interference  with  it. 
lb. 

78.  Where  parties  go  to  iaeue  in  actions 
for  the  diversion  of  water  upon  general 
averments  and  denial  of  tide,  anything 
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that  legally  supports  or  attacks  the  title  is 
admissible  in  evidence.    Ih,  49. 

79.  In  an  action  of  damages *for  divert- 
ing the  water  of  a  river  from  plaintiff's 
mill,  an  averment  in  the  complaint  of  pos- 
session of  the  land  and  mill  is  sufficient 
against  a  trespasser,  without  averring  ripa- 
rian ownership  or  prior  appropriation  of  the 
water.  Mclhncdd  v.  Bear  River  and 
Auburn  W.  and  M.  Co.,  13  Cal.  230.. 

80.  V.  erects  a  mill  and  acquires  a  wa- 
ter right  in  1850.  In  1851  defendants 
appropriate  for  ditch  purposes  water  from 
the  same  stream,  forty  miles  above  the 
mill.  In  1854,  plaintiffs,  M.  -&  B.,  suc- 
ceed to  the  possession  of  V. :  held,  that 
plaintiffs  may  possibly  recover  damages 
for  the  diversion  of  water  in  their  posses- 
Bion  without  connecting  themselves  wich 
the  title  of  V.  back  to  1850 ;  that  defend- 
ants' appropriation  in  1851  could  only  be 
of  the  water  not  Appropriated  by  V,,  there 
being  no  abandonment,  and  that  M.  &  B. 
can  jointly  maintain  an  action  for  dam- 
ages accruing  afler  they  came  into  posses- 
sion.   Jh,  236. 

81.  In  an  action  for  diverting  water 
from  plaintiff's  ditch,  plaintiff  and  defend- 
ants both  having  ditches  supplied  from  the 
same  stream,  the  plaintiff's  rights  being 
prior  and  paramount,  d^endants  asked  the 
court  to  instruct  the  jury,  that  if  defend- 
ants had  brought  water  from  foreign 
sources,  and  emptied  into  the  stream  with 
the  intention  of  taking  it  out  again,  they 
had  the  right  to  divert  the  quantity  thus 
emptied  in,  "  less  such  amount  as  might 
be  lost  by  evaporation,  and  other  hke 
causes."  The  instruction  was  given,  with 
the  explanation,  that  they  could  not  so  re- 
claim the  water  as  to  diminish  the  quantity 
to  which  plaintiff  was  entitled  as  prior  lo- 
cator: held,  that  the  explanation  was 
proper,  the  concluding  words  of  the  in- 
struction being  too  general  and  indefinite. 
BurneU  v.  Whitesides,  15  CaL  37. 

82.  The  jury  having  found  plaintiff  en- 
titled to  the  use  of  so  much  of  the  water 
flowing  in  the  stream  as  would  run  in  a 
ditch  oii  a  certain  capacity,  a  judgment 
was  entered,  following  the  verdict :  held, 
that  the  judgment  is  not  erroneous  as  not 
distinguishing  between  the  water  ordina- 
rily  flowing  in  the  stream  and  the  water 
from  foreign  sources  emptied  in  by  de- 
fendants. The  law  regulates  the  rights  of 
the  parties  in  this  respect,  and  the  judg- 
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ment  must  be  construed  with  reference  to 
such  law.     lb, 

83.  Plaintiffs  flle  their  bill  in  equity  to 
enjoin  the  defendants  from  diverting  a 
certain  quantity  of  the  water  from  Bear 
river,  alleging  that  their  right  to  one 
thousand  inches  of  the  water  of  that 
stream,  as  against  defendants,  was  adjudi- 
cated in  a  former  action.  In  that  action, 
which  was  trespass  for  the  diversion  of 
the  water,  it  was  alleged  that  this  quantity 
of  the  water  of  the  stream  had  been  ap- 
propriated by  the  plaintiffs  for  mill  par- 
poses  ;  that  such  quantity  was  necessary 
for  their  use,  and  that  defendants  had  di- 
verted the  same,  to  their  damage,  etc. 
Plaintiffs  had  verdict  and  judgment  for 
$21,800  damages :  •  held,  that  the  aver- 
ments are  insufficient  to  entitle  plaintiffs 
to  an  injunction  ;  the  scope  of  the  bill  be- 
ing simply  to  enforce  in  equity  plaintiff's 
alleged  right  to  one  thousand  inches  of 
water,  on  the  sole  ground  that  it  was  ad- 
judged as  their  right  in  the  former  suit. 
Mclhnald  y.  Bear  River  and  Aubwm  Wa- 
ter and  Mining  Co.y  15  Cal.  148. 

84.  Held,  further,  that  plaintiffs  should 
be  permitted,  if  they  desire,  so  to  amend 
their  complaint  as  to  present  for  determin- 
ation their  legal  rights,  otherwise  the  com- 
plaint should  be  dismissed.     lb, 

85.  Running  water,  so  long  as  it  con- 
tinues to  flow  in  its  natural  course,  cannot 
be  made  the  subject  of  private  ownership. 
A  right  may  be  acquired  to  its  use,  which 
will  be  regarded  and  protected  as  prop- 
erty, but  this  right  carries  with  it  no  spe- 
cific property  in  the  water  itself.  Kidd  v. 
Laird,  15  Cal.  179. 

86.  The  owner  of  a  ditch  has  the  ex- 
clusive and  absolute  power  of  control,  and 
right  of  enjoyment  of  the  water  diverted 
by  and  flowing  in  his  ditch ;  but  whether 
such  water  be  his  private  property,  it  is 
not  necessary  to  decide.    1  b, 

87.  ^  person  entitled  to  divert  a  given 
quantity  of  the  water  of  a  stream,  may 
take  the  same  at  any  point  on  the  stream, 
and  may  change  the  point  oi,  diversion  at 
pleasure,  if  the  rights  of  others  be  not  in- 
juriously effected  by  the  change,    lb. 

88.  This  right  so  to  change  the  point 
of  diversion  does  not  depend  upon  how 
the  right  to  use  the  water  was  acquired, 
whether  by  express  grant  or  by  prescrip- 
tion ;  or  whether  it  rests  in  the  parol  ti- 
censcy  or  the  presumed  consent  of  the 
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proprietor.  The  difference  as  to  the 
source  of  the  right  relates  to  the  mode  of 
determining  its  existence  and  extent,  and 
not  to  the  manner  of  its  exercise  and  en- 
joyment.    Ih,  180. 

89.  In  this  case,  the  rights  of  both  par- 
ties, as  fixed  by  the  priorty  and  extent  of 
their  respective  appropriations,  though  not 
founded  on  the  legal  title,  are  as  perfect 
and  absolute  as  if  acquired  by  prescrip- 
tion, or  express  grant  from  the  riparian 
owner.     Ih.  183. 


IV.  Abandonment  op  Water. 

90.  Where  water  from  an  artificial  ditch 
is  turned  into  a  natural  water-course, 
and  mingled  with  natural  waters  of  that 
stream  to  conduct  it  to  another  point  to  be 
used,  it  is  not  thereby  abandoned,  but  may 
be  talten  out  and  used  by  the  party  thus 
conducting  it,  so  that  he  do  not  in  so  do- 
ing diminish  the  quantity  of  the  natural 
streams  to  the  injury  of  rights  previously 
acquired  therein.  Hoffman  v.  Stonej  7 
Cal.  49  ;  Merced  Mining  Co,  v.  Fremont, 
7  Cal.  325 ;  Butte  Canal  and  Ditch  Go. 
v.  Vaughn,  11  CaL  151. 

91.  A  ditch  company  who  avail  them- 
selves of  a  dry  ravine  to  conduct  their 
water  a  portion  of  the  distance  to  their 
dam  where  they  use  it,  do  not  abandon 
the  water  thus  carried  by  them,  and  are 
entitled  to  the  same  enjoyment  of  it  as 
if  conducted  through  an  artificial  ditch, 
Hoffman  v.  Stone,  7  Cal.  49. 

92.  We  will  not  presume  an  abandon- 
ment of  property  in  a  dam  and  ditch  for 
mining  purposes  from  the  lapse  of  time. 
Patridge  v.  Mc Kinney,  10  Cal.  183. 

93.  Where  water  from  an  artificial  ditch 
is  turned  into  a  natural  water-course  and 
mingled  with  natural  waters  of  t^  stream 
for  the  purpose  of  conducting  ir  to  an- 
other point  to  be  there  used,  it  is  not 
thereby  abandoned,  but  may  be  taken  out 
and  used  hy^  the  party  thus  conducting  it, 
so  tfiat  he  do  not  in  so  doing]  diminish  the 
quantity  of  the  natural  waters  of  the 
stream  to  the  injury  of  those  who  have 
previously  appropriated  such  natural  wa- 
ters.     Butte    Canal  and  Ditch    Co,  v. 

Vaxighn,  11  Cal.  151. 

94.  The  burden  of  proof  devolves  on  the 
pirty  thus  mingling  the  water  belonging  to 


him  with  that  appropriated  by  others.  He 
can  only  claim  such  quantity  to  which 
he  establishes  his  right  by  decisive  proo£ 
The  enforcement  of  his  right  mast  leave 
the  opposite  party  in  the  use  of  the  foil 
quantity  to  which  he  was  originally  enti- 
tled.    Ih.  152. 

95.  The  prosecution  of  the  purp^^e  to 
appropriate  water  for  mining  uses  is  a 
necessary  element  of  title ;  and  the  nega- 
tion of  this,  the  abandonment  of  the  pur- 
pose, is  not  so  much  matter  of  avoidance 
in  title  as  it  is  matter  showing  that  no  title 
was  ever  obtained.  Kimhall  v.  Gearhca% 
12  Cal.  50;  McGarrity  v.  Byingtoriy  12 
Cal.  431. 

96.  The  mere  fact  that  a  party  chose  to 
apply  water  which  he  had  a  right  to  use 
in  mining,  in  whole  or  in  part,  if  he  so 
chose,  in  sawing  timber  and  grinding 
wheat,  is  no  abandonment  of  his  title  to  it. 
McDonald  v.  Becar  River  and  Auburn  W. 
^  M.  Co.,  13  Cal.  237. 


V.  Injukies   caused   by  Watek. 

97.  A  prior  locator  of  a  mining  daim 
on  the  bank  of  a  stream  has  a  right  to 
use  the  bed  of  the  stream  for  the  purpose 
of  duming  or  working  his  chum,  and  any 
subsequent  erection,  dam  or  embankment, 
which  will  turn  the  water  back  upon  sndi 
claim  or  hinder  it  being  worked  with 
flumes,  or  other  necessary  means  or  ap- 
pliances, is  an  encroachment  upon  the 
rights  of  said  party,  and  he  is  entitled  to 
recover  the  damages  consequent  upcm  such 
obstructions.     Sims  v.  Stnith,  7  CaL  150. 

98.  Where  the  plaintiff  sued  for  an  in- 
jury to  his  mining  claim,  by  the  breaking 
of  defendant's  canal,  which  was  constructed 
prior  to  the  location  of  plaintiff's  daim, 
neither  party  claiming  ownership  of  the 
soil,  and  no  negligence  in  fact  being  shown 
other  than  that  which  the  law  would  pre- 
sume from  the  breaking  of  the  ditch :  held, 
that  the  rights  of  the  parties  were  acquired 
at  the  dates  of  their  respective  location^ 
and  that  rule  of  coming  to  a  nuisance 
may  be  applied.  Tenney  v.  Mtnert^  Diiek 
Co,,  7  CaL  839. 

99.  There  is  no  doubt  that  the  ditch 
owners  would  be  responsible  for  wanton 
injury  or  gross  negligence,  but  they  are 
not  liable  for  ^  mere  accidental  injury, 
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where  no  negligence  is  shown,  to  a  miner 
locating  along  the  line  subsequent  to  the 
construction  of  the  ditch.     Ih.  340. 

100.  A  complaint  which  alleges  that  the 
plaintiffs  were  on  a  certain  day  owners 
and  proprietors  of  a  certain  valuable  water 
ditch,  for  the  purpose  of  conveying  water, 
and  at  which  time  and  place  the  defend- 
ants were  also  the  owners  of  a  certain 
other  water  ditch,  for  the  pm-pose  afore- 
said, and  that  afterwards  on  the  same  day 
and  year,  at,  etc.,  aforesaid,  the  said  de- 
fendants* ditch  was  so  badly  and  negligent- 
ly constructed  and  managed,  tliat  the  water 
therein  flowed  over  and  upon  the  ditch  of 
plaintiffs,  greatly  damaging  and  injuring 
the  same,  and  carrying  down  therein  and 
thereon  great  quantities  of  rock,  stone, 
earth  and  rubbish,  and  breaking  said  plaint- 
iffs' ditch  to  the  damage  of  $3,000,  and 
thereof  they  bring  suit,  is  sufficient.  Tuol- 
umne County  Water  Co,  v.  Columbia  and 
Stanislaus  Water  Co.,  10  Cal.  195. 

101.  In  an  action  for  damages  for  break- 
ing of  defendants'  dam  and  flooding  the 
plaintiffs*  mining  claim,  where  the  com- 
plaint is  in  one  count  and  charges  "  that 
the  defendants'  said  reservoir,  by  reason 
of  some  defect  in  its  construction,  insuf- 
ficiency for  the  purpose  for  which  it  was 
constructed,  or  carelessness  and  misman- 
agement on  the  part  of  said  defendants, 
broke  away,"  etc.:  held,  that  the  complaint 
is  sufficient.  Hoffman  v.  Tuolumne  Water 
Co.,  10  Cal.  416. 

102.  Whether  such  negligence  arose 
from  the  want  of  care  in  constructing  the 
dam,  or  w^ant  of  care  in  letting  off  the 
water,  is  not  sufficiently  material,  under 
our  system  of  pleading,  to  require  sepai'ate 
counts.     lb.  417. 

103.  In  such  a  case,  where  the  court 
instructed  the  jury  "  that  if  they  believe 
that  the  dam  was  improperly  or  artificially 
constructed,  or  that  defendants  could  have 
constructed  it  in  a  better  or  more  substan- 
tial form  so  as  to  prevent  its  breaking, 
then  they  are  liable :"  held,  that  such 
charge  is  too  broad,  and  the  court  erred 
in  giving  the  same.  The  question  is  not 
what  the  plaintiffs  could  have  done,  but 
what  discreet  or  prudent  men  should  do, 
or  ordinarily  do  in  such  cases,  where  their 
own  interests  are  to  be  affected.     lb. 

104.  If  the  dam  were  to  break  without 
any  negligence,  or  through  inevitable  ac- 
cident^ it  would  be  the  duty  of  the  paSrty  to 


repair  it  and  stop  the  injury  as  soon  as 
practicable.     2  b.  418. 

105.  The  mere  fact  that  the  rock  upon 
which  the  timbers  of  the  dam  lay  pre- 
sented outwardly  a  solid  appearance,  etc., 
does  not  necessarily  show  due  diligence  in 
making  it  a  foundation,  since  many  other 
circumstances,  such  as  the  knowledge  by 
the  defendants,  or  the  builder,  of  the  char- 
acter or  qualities  of  such  rock,  or  a  knowl- 
edge of  it  from  testing  it,  etc.,  might  still 
show  it  was  unsafe  for  this  purpose.     lb. 

106.  The  owner  of  a  ditch  is  bound  to 
use  that  degree  of  care  and  caution  in  its 
construction  and  management,  to  prevent 
injury  to  others,  which  ordinarily  prudent 
men  use  in  like  instances  when  the  risk  is 
their  own.  Wolf  v.  St.  Louis  Independent 
Water  Co.,  10  Cal.  544. 

107.  The  question  of  negligence  in  the 
management  of  such  property,  and  the 
degree  of  it,  must  necessarily  depend  in  a 
great  measure  upon  the  surrounding  facts, 
such  as  the  existence  and  exposure  of 
property  below  the  dam,  and  the  like,  for 
what  under  one  state  of  facts  would  be 
prudence,  might  undera  different  condition 
of  things  be  gross  or  even  criminal  negli- 
gence,    lb.  m 

108.  In  an  action  for  injuries  to  a  min- 
ing claim,  a  claim  for  damages  to  the 
plaintiff  by  reason  of  the  breaking  away 
of  the  defendants'  dam,  and  the  consequent 
washing  away  of  the  pay  dirt  of  the 
plaintiff,  may  properly  be  joined  with  a 
claim  for  damages  in  the  preventing  plaint- 
iff from  working  his  claim.  Fraler  v. 
Sears  Union  Water  Co.,  12  Cal.  558. 

109.  Action  for  damages  to  a  mining 
claim  by  overflow  and  leakage  from  de- 
fendant*' ditch.  To  question  by  plaintiff 
to  one  of  his  witnesses,  **  Did  you  see 
water  splashing  over  the  flume  ?"  he  an- 
swered '•^y(^s>.^*  Defendant,  on  cross-ex- 
amination, proposed  to  ask,  "  whose  water 
was  tliat  you  saw  splashing  over  the 
flume?"  held,  that  the  question  w^as 
proper,  even  though  it  went  to  the  owner- 
ship of  the  water.  Jackson  v.  Feather 
River  and  GibsonviUe  Water  Co.,  14  Cal. 
23. 

110.  Each  person,  mining  in  the  same 
stream,  is  entitled  to  use,  in  a  proper  and 
reasonable  manner,  both  the  channel  of 
the  stream  and  the  water  flowing  therein. 
Where,  from  the  situation  of  different 
claims,  the  working  of  some  will  necessarily 
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result  in  injury  to  others,  if  the  injury  be 
the  natural  and  necessary  consequence  of 
the  exercise  of  this  right,  it  will  be  dam- 
num absque  injuria,  and  will  furnish  no 
cause  of  action  to  the  party  injured.  The 
reasonableness  in  the  use  is  a  question  for 
the  jury,  to  be  determined  by  them  upon 
the  facts'  and  circumstances  of  each  par- 
ticular case.  .Esmond  v.  Chew,  15  Cal. 
142. 

111.   Plaintiffs   owned  certain   mining 
claims  in  the  bed  or  channel  of  a  stream. 
Defendants    owned    claims  in  the  same 
stream,  above  and  adjoining  the  claims  of 
plaintiffs,  defendants'  claims  being  located 
first.  Defendants  constructed  a  flume,  run- 
ning from  their  own  claims  to  and  upon 
plaintiffs'  claims,  and  through  this  flume  a 
large  quantity  of  the  tailings  was  deposited 
on  plaintiffs'  claims,  to  their  great  damage. 
The  fiume  was  constructed  for  the  purpose 
of  working  defendants'  claims ;  was  proper 
and  necessary  for  that  purpose,  and  the 
deposit  of  tmlings  was  occasioned  by  the 
ordinary  working  of   the  claims.     The 
court  instructed  the  jury,  that  a  person 
first  locating  a  mining  daim  in  the  bed  of 
a  stream  is  entitled  to  the  channel  below 
as  an  outlet,  and  that  when  such  outlet, 
from  the  usual  mining  operations  above, 
becomes  obstructed,  he  may  open  the  same ; 
and  if  he  can  do  so  by  no  other  means, 
may  construct  a  fiume  down  the  channel 
as  far  as  necessary,  and  as  far  as  it  can  be 
constructed  without  considerable  damage 
to  the  claims  subsequently  located :  held, 
that  the  instruction  was  wrong;  that  the 
defendants  were  not  entitled,  as  matter  of 
strict  legal  right,   to  an  easement  upon 
plaintiffs'  claims  for  the   purposes  men- 
tioned ;  that  the  doctrine  that,  under  cer- 
tain circumstances,  one  person  may  have 
a  right  of  way  by  necessity  over  the  land 
of  another,  does  not  apply  to  this  case ; 
and  further,  that  this  court  does  not  recog- 
nize the  doctrine,  that  one  person  can  go 
on  the  land  of  another  and  erect  thereon 
buildings  or  other  structures ;   and   that 
mining  claims  stand  on  the  same  footing 
in  this  respect  as  other  property;  that  if 
the  acts  of  defendants  were  authorized  by 
any  local  custom  or  regulation,  its  exist- 
ence should  have  been  averred  apd  proved. 
lb. 


WATER  LOTS- 

1.  In  the  plan  of  th»  city  of  San  Fran- 
cisco, the  survey  into  blocks,  lots  and 
ittreets  extended  into  the  tide  waters  in 
front  of  the  city,  the  object  of  which  was 
to  reach  a  suf^cient  depth  of  water  on  the 
land  line  fcK  the  convenience  of  shipping, 
and  it  necessarily  anticipated  that  the 
water  lots  would  be  filled  up  to  a  level, 
suitable  for  building  and  land  carriage. 
EldHdge  v.  CotoeO,  4  CaL  87. 

2.  The  act  of  March  26th,  1851,  which 
requires  the  city  of  San  Francisco  to  de- 
posit in  the  office  of  secretary  of  State  a 
map  of  the  water  lot  property  graated  to 
the  city  by  the  act,  does  not  make  sadi 
map  conclusive  evidence  of  the  extent  of 
said  property :  as  the  boundaries  are  com- 
pletely specified  in  the  act,  the  qaestion  of 
what  was  the  water  line  of  the  city  at  the 
date  of  the  .act  is  one  of  fact.  Cook  t. 
Bonnet,  4  CaL  398. 

3.  Alcalde  grants  of  beach  and  water 
lots  in  San  Francisco,  not  recorded  on  or 
before  the  third  of  April,  1850,  in  some 
book  of  rocord  in  the  possession  or  under 
the  control  of  the  recorder  of  San  Fran- 
cisco, are  void.  Chapin  v.  Bourne^  8  CaJ. 
294. 

4.  The  act  of  the  twenty-sixth  of  Mardu 
1851,  granted  to  the  city  of  San  Francisco 
certain  beach  and  water  lot  property  in 
San  Fi*anci.sco  for  nin«ty-nine  yean?.  The 
sale  by  the  State  board  of  land  commis- 
sioners under  the  act  of  May  18th,  1853, 
passed  nothing  but  the  reversionary  inter- 
est of  the  State.     Jh, 

5.  The  pueblo  regulation,  forbidding 
grants  within  two  hundred  varas  of  the 
bay  to  be  made,  had  reference  oolj  to  a 
portion  of  the  present  city  front.  Notion 
V.  HycOt,  8  Cal.  540. 

6.  The  proviso  in  the  act  of  March 
26th,  1851,  granting*  certain  beach  and 
water  lot  property  in  San  Francisco  to  the 
city,  that  the  city  shall  pay  into  the  State 
treasury,  within  twenty  days  after  their 
receipt,  twenty-five  per  cent  of  all  moneys 
arising  in  any  way  from  the  sale  or  other 
disposition  of  the  property,  is  not  a  condi- 
tion either  precedent  or  subsequent  annex- 
ed to  the  grant.  Solladay  v.  FriMcj  15 
Calw  634.  • 

7.  Nor  does  the  proviso  create  a  trust 
in  me  city  in  &Yor  of  the  SteUe,  ao  fiur  as 
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the  property  itself  is  concerned ;  that  is  to 
saj,  the  estate  granted  is  not,  by  force  of 
the  proviso,  held  in  trust  partly  for  the 
benefit  of  the  State.  The  interest  of  the 
city  in  the  property  is  a  legal  estate  for 
ninety-nine  years.  When  the  property  is 
once  sold  or  disposed  of  by  the  city,  it  is 
not  charged  with  the  payment  of  the  per- 
centage in  the  hands  of  the  grantee  or 
purchaser.  That  is  a  duty  devolving  on 
the  city,  with  which  the  grantee  or  pur- 
chaser has  no  concern.     Ih. 

8.  If  there  be  any  trust  created  by  the 
proviso,  it  is  only  a  trust  in  the  one-fpurth 
of  the  proceeds  which  the  city  may  receive,- 
amounting  only  to  a  covenant  on  the  part 
of  the  city,  which  in  no  wise  qualifies  the 
grants  or  affects  the  legtvl  estate  of  the  city 
in  the  premises.    Ih. 

9.  The  beach  and  water  lot  property 
mentioned  in  the  act  is  not  devoted  by  the 
grant  to  any  specific  public  purposes,  or 
made  subject  to  the  performance  of  any 
trusts  by  the  city.  The  interest  of  the 
city  is  absolute,  qualified  by  no  conditions 
and  subject  to  no  specific  uses.  It  is  a 
leviable  interest,  subject  to  sale  under  ex- 
ecution.    /&  635. 

10.  The  proviso  to  the  act  operates  only 
as  a  covenant  on  the  part  of  the  city,  that 
if  she  make  any  sale  or  other  disposition 
for  any  moneys,  twenty-five  per  cent  of 
the  same  shall  be  paid  into  the  State 
treasury.  On  the  other  hand,  if  the  prop- 
erty be  disposed  of  without  the  receipt  of 
any  moneys  by  the  city,  no  obligation 
arises  in  favor  of  the  State.     Ih.  636. 

11.  Smith  V.  Morsty  2  Cal.  524,  decid- 
ing that  the  city's  interest  in  this  beach 
and  water  lot  property  can  be  sold  on  ex- 
ecution against  the  city,  not  to  be  disturb- 
ed; but  any  rights  which  ^Uhe  commis- 
sioners of  the  funded  debt  of  the  city  of 
San  Francisco,"  under  the  act  of  May  Ist, 
1851,  may  possess  in  the  property,  are  not 
passed  on.     Ih.  637. 

12.  Whatever  interest  the  city  of  San 
Francisco,  as  defined  by  the  charter  of 
1851,  had  in  her  beach  and  water  lot  prop- 
erty on  the  first  day  of  January,  1755,  was 
transfen*ed  to  and  vested  in  the  parties 
who  were  in  the  actual  possession  thereof 
on  that  day,  provided  their  possession  was 
continued  up  to  June  20th,  1855,  or  if  in- 
terrupted by  an  intruder  or  trespasser,  had 
been  or  might  be  recovered  by  legal  pro- 
cess, by  virtue  of  the  Van  Ness  ordinance 


and  the  act  of  March  11th,  1858,  ratifying 
and  confirming  the  same ;  and  such  parties 
can  defeat  the  claim  of  plaintiff",  who 
holds  under  a  conveyance  by  the  president 
and  two  members  of  the  board  of  land 
commissioners,  created  by  act  of  May  18th, 
1853,  providing  for  the  sale  of  the  State's 
interest  in,  the  property  within  the  water 
line  front,  as  defined  by  the  act  of  March 
26th,  1851.     Ih. 

13.  The  interest  of  plaintiff'  derived 
from  a  conveyance  of  the  commissioners 
under  the  act  of  May  18tli,  1853,  is  only 
to  the  reversion  after  the  ninety-nine 
years  designated  in  the  act  of  March  26th, 
1851.    Ih.  638. 

14.  A  purchaser  of  beach  and  water 
lot  property  at  a  sheriff"  *s  sjile,  in  August, 
1851,  on  execution  issued  upon  a  judg- 
ment recovered  in  January,  1851,  against 
the  city  of  San  Francisco,  acquired  a  title, 
if  a  judgment  became  a  lien  upon  the 
property  sold,  previous  to  the  act  of  May 
Ist,  1851,  and  the  conveyance  from  the 
commissioners  of  the  sinking  fund  to  the 
commissioners  of  the  funded'debt.  Wheeler 
V.  MiUer,  16  Cal.  125. 

15.  In  this  case,  as  the  record  does  not 
show  that  the  judgment  ever  became  such 
lien,  the  decision,  giving  title  to  the  pur- 
chaser, must  be  taken  without  reference  to 
any  rights  which  the  commissioners  of  the 
funded  debt  may  possess.  They  are  not 
parties,  and  as  to  their  rights  no  opinion  is 
here  expressed.     Ih. 


WAY,  RIGHT  OF. 

1.  The  owner  of  a  building  leased  a 
portion  of  it,  there  was  access  to  the  part 
reserved  without  going  through  the  part 
leased:  held,  that  the  lessee  had  no  im- 
plied right  of  way  to  the  part  reserved 
through  any  portion  of  the  lessee's  premi- 
ses.    Ramirez  v.  Mc  Cormick,  4  Cal.  24G. 


i»  ^  ^y^#^»^^%#^^^r^#^^>^»^^»^^»^^^^<^r^^» 
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WEIGHTS. 

1.  Where  a  count  j  is  already  in  pos- 
session of  a  set  of  weights  and  measures 
according  to  law,  it  cannot  be  held  liable 
for  a  new  set  purchased  by  the  deputy 
sealer  of  weights  and  mea'^urei  Levy  v. 
Supervisors  of  Tuba  County^  13  CaL  636. 


^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ry^^^^ 


WHARF. 

1.  A  mere  right  to  collect  wharfage  and 
dockage  for  a  certain  term  of  years  is 
neither  real  estate  nor  personal  property, 
but  a  franchise  or  incorporeal  heredita- 
ment, an  uncertain  profit  issuing  out  of  a 
realty,  and  this  property  is  not  taxed  by 
the  revenue  law  of  1851.  Dewitt  v.  Hctys, 
2  Cal.  468. 

2.  Where  a  municipality  have  the  right 
to  erect,  repair  and  regulate  wharves  and 
the  rates  of  wharfage,  and  the  banks  of 
the  river  in  front  of  the  city  are  dedicated 
to  the  public,  it  follows  that  the  right  to 
collect  wharfage  devolves  on  the  corpora- 
tion. City  of  Sacramento  v.  Reamer  New 
World,  4  Cal.  43. 

3.  Wharfage  is  applied  to  a  charge  for 
landing  goods,  whether  upon  an  artificial 
bank  or  a  natural  landing.     lb. 

4.  An  action  for  wharfisige  can  be  main- 
tained, although  the  law  imposing  it  speaks 
only  in  terms  of  a  charge  for  arrivals. 
City  of  Sacramento  v.  Steamer  Confi- 
dence, 4  Cal.  45. 

5.  The  proprietor  of  a  wharf  may  in- 
sist on  compensation  for  the  use  made  of 
his  wharf  above  the  line  of  low  water,  but 
no  compensation  can  be  obtained  for  that 
part  of  the  wharf  below  the  line  of  low 
water.     Gunier  v.  Geary,  1  CaL  469. 

6.  The  premises  in  dispute  are  leased 
for  six  years.  The  provisions  of  the 
lease  were  that  the  lessees  should  build  a 
wharf  on  the  land,  but  stipulated  for  no 
particular  time :  held,  that  the  lessor,  be- 
fore the  expiration  of  the  term,  could 
have  no  legitinmte  cause  for  complaint. 
Chipman  v.  Emeric,  5  Cal.  51. 

7.  A  wharf  company  is  bound  to  keep 


its  wharf  in  proper  condition,  and  b  liable 
for  losses  sustained  by  reason  of  its  neg- 
lect to   do  so.    Finn  v.    VaUgo  Street 
Wharf  Co.,  7  CaL  256. 

8.  Under  the  act  of  1852  incorporatizig 
the  town  of  Oakland,  the  corporate  and 
municipal  powers  were  lodged  in  a  board 
of  trustees.  The  board  had  power  ^to 
lay  out,  make,  open,  widen,  regulate  and 
keep  in  repair,  sill  streets,  bridges,  ferries, 
public  places  and  grounds,  wharves,  docks, 
piers,  slips,  sewers  and  alleys,  and  to  aa- 
thorize  the  construction  of  the  same."  Un- 
der this  clause  the  board,  by  ordinance, 
"gave  defendant  the  exclusive  privilege  of 
laying  out,  establishing,  constroc^ing  and 
regulating  wharves,  etc,  within  the  city, 
for  thirty-seven  years :  held,  that  the  or- 
dinance was  void  as  being  a  transfer  of 
the  corporate  powers  of  the  board ;  and 
that  the  present  city  of  Oakland  being  the 
successor  in  law  of  the  town  of  Oaklsiid, 
can  come  into  equity  to  have  the  ordinance 
declared  void,  and  the  wharves,  etc,  held 
by  defendants  thereunder  delivered  up. 
City  of  OaJdand  v.  Garpentiery  13  Cal 
549. 

9.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  cer- 
tain real  estate — a  warehouse  and  whaifl 
Complaint  avers  plaintiff's  title  to  the 
property  and  their  possession ;  that  defend- 
ants have  conspired  together,  and  are 
threatening  to  take  by  force  the  property 
from  plaintiffs,  and  are  making  prepara- 
tions, and  are  using  violent  means  to  drive 
plaintiffs  and  their  workmen  from  the 
premises ;  that  plaintiffs  are  in  possesdon 
of  teams,  carriages,  etc,  for  transporting 
goods  from  said  warehouse  and  wharf  ia 
Los  Angeles,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants 
are  restrained  from  executing  their  threats, 
plaintiffs  will  be  ruined  in  their  business, 
and  their  property  be  destroyed  :  held, 
that  these  allegations  are  insufiScient  to 
authorize  an  injunction — there  being  no 
averment  of  insolvency  of  defendants,  and 
the  complaint  not  showing  that  there  is  no 
adequate  remedy  at  law,  and  that  in  sach 
case,  forcible  entry  and  detainer  would  be 
a  speedy  mode  of  regaining  the  possession, 
if  taken  by  defendants,  and  for  other  dam- 
ages the  usual  proceedings  at  law  voald 
suffice.  That  the  premises  are  used  in 
connection  with  the  transportation  busi- 
ness, which  would  be  interrupted  by  the 
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threatened  trespass,  is  not  alone  a  ground 
for  equitable  interference.  Tomlinson  v. 
Hubio,  16  Cal.  206. 


WIFE. 


See  Husband  and  Wife. 


WILL. 

1.  Where  a  will  was  executed  in  1846, 
hj  a  Mexican  citizen  in  California  before 
the  judge  of  the  place,  who  certified  at 
the  foot  of  the  will  that  the  testator  was 
possessed  of  his  entire  judgment  and  un- 
derstanding, and  retaino^  his  perfect  mem- 
ory, it  was  held  that  the  person  contesting 
the  will  must  establish  the  contrary.  Pa- 
naud  V.  Jones,  1  Cal.  498. 

2.  Evidence  may  be  offered  to  prove  a 
custom  that  no  more  than  two  witnesses 
were  necessary  to  the  validity  of  a  will. 
lb.  500. 

3.  Wills,  under  the  Spanish  law,  were 
divided  into  open  and  nuncupative,  and 
sealed  or  written  wilb.     lb.  501. 

4.  The  law,  wisely,  does  not  re- 
quire the  ssime  formalities  and  strictures 
oi  proof  in  respect  to  an  open  will  as  in 
the  case  of  a  sealed  testament,  for  there 
would  not  be  the  same  danger  of  forgery 
and  imposition.     lb.  502. 

5.  A  nuncupative  will  may  be  made 
viva  voce  and  dictated,  and  need  not  be 
signed  by  the  testator.     lb.  503. 

6.  An  executor  named  in  a  will,  who  is 
neither  heir  nor  legatee,  may  be  a  witness 
to  the  execution  of  a  will.     lb.  505. 

.  7.  A  will  is  valid  although  one  of  the 
subscribing  witnesses  was  an  alcalde  of  the 
place.    lb. 

8.  The  formalities  and  necessity  of 
opening  and  publishing  a  sealed  will,  con- 
sidered,    lb.  507. 

9.  The  observance  of  formalities  in  re- 
spect to  proving  an  open  or  nuncupative 


will  seems  to  be  a  useless  ceremony  where 
the  will  has  been  made  openly,  and  pub- 
lished by  the  testator  during  his  lifetime. 
lb.  508. 

10.  Where  two  executors  are  named  in 
a  will,  both  must  necessarily  join  in  the 
execution  of  the  powers  conferred  therein 
but  the  testator  may  confer  upon  each  of 
his  executors  all  the  powers  necessary, 
and  he  who  first  enters  upon  the  adminis- 
tration shall  proceed  to  its  conclusion.  lb. 
511. 

11.  A  husband,  during  his  life  time,  and 
afler  the  death  of  the  wife,  may,  although 
there  have  been  children  of  the  marriage, 
dispose  of  the  gananciales  for  any  honest 
purpose  when  there  is  no  intention  to  de- 
fraud the  children,  and  may,  by  will,  di- 
rect their  sale  to  pay  his  debts.     lb.  512. 

12.  The  taking  of  a  legacy  by  the  wife 
under  her  husband's  will  does  not  prevent 
her  from  contesting  the  validity  of  the 
will,  so  far  as  it  disposes  of  her  half  in- 
terest in  the  common  property  to  others. 
Beard  v.  Knox,  5  Cal.  256. 

13.  The  fact  that  a  will  was  begun  on 
one  day,  and  finished  several  days  after- 
ward, the  delay  being  for  the  purpose  of 
procuring  a  competent  person  to  direct  the 
manner  of  drawing  it,  it  seems  is  no 
ground  for  invalidating  a  will  under  a 
Mexican  law.  Castro  v.  Castro,  6  Cal.  160. 

14.  The  strictness  of  the  rules  of  the 
civil  law,,  requiring  five,  or  at  least  three, 
witnesses  to  a  will,  was  relaxed  expressly 
in  favor  of  remote  districts,  and  two  wit- 
nesses were  sufficient  to  a  will  by  the  cus- 
tom of  California.  Terns  v.  Pitcher,  10 
Cal.  477. 

15.  A  will  takes  effect  on  proof  of  its 
execution,  in  the  absence  of  a  statute  re- 
quiring it  to  be  probated.     lb.  161. 

16.  After  twenty  years  acquiescence  in 
the  terms  of  a  will,  an  heir  should  not  be 
allowed  to  dispute  liis  own  acts,  or  to  con- 
test the  will  on  abstract  points  of  law, 
which  had  never  any  force  in  California. 
lb. 

17.  The  will  of  a  testator  dying  before 
the  organization  of  the  State  government 
did  not  require  to  be  probated  under  the 
then  existing  laws.  Grimes  v.  Norris,  6 
CaL  624. 

18.  Our  statute  of  wills  not  only  fails  to 
require  the  probate  of  wills  executed  be- 
fore its  passage,  but  it  ihust  from  its  terms 
be  concluded  that  the  legislature  actually 
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intended  to  exclude  such  wills  from  the 
operation  of  the  statute  altogether,  leaving 
their  validity  to  depend  upon  the  laws  un- 
der which  they  were  made,  and  not  dis- 
turbing rights  which  had  grown  up  under 
the  former  system.     Ih,  625. 

19.  A  will  only  becomes  executed  upon 
the  death  of  the  testator,  and  therefore 
this  construction  does  not  affect  wills  made 
before  the  passage  of  the  statute,  where  the 
testator  did  not  die  till  after  its  passage. 
Ih. 

20.  Property  in  this  State  acquired  by 
the  husband  after  marriage,  but  before  the 
passage  of  the  act  of  April  17th,  1850,  is 
common  property  under  the  Mexican  law, 
as  that  so  acquired  subsequently  is  by  the 
statute,  and  cannot  be  disposed  of  by  will. 
Estate  ofBuchanaUy  8  Cal.  509. 

21.  A  posthumous  child,  for  whom  no 
provision  is  made  in  the  will  of  the  father, 
is  entitled  to  one-half  of  the  separate  and 
common  property,  where  no  express  in- 
tention of  the  testator  to  the  contrary  ap- 
pears.    Ih. 

22.  The  several  statutes  of  this  State 
relating  t6  wills  do  not  apply  to  wills  exe- 
cuted previous  to  their  passage.  There  is 
no  provision  for  the  probate  of  such  wills, 
and  they  must  rest  for  their  validity  upon 
the  laws  under  which  they  were  made. 
Tevis  V.  Pitcher,  10  Cal.  477. 

23.  Under  the  Mexican  law,  as  en- 
forced in  California,  such  a  proceeding  as 
the  probate  of  an  open  will  was  unknown. 
The  will  took  effect  as  a  conveyance 
npon  the  death  of  testator.  It  was  valid 
if  made  in  the  presence  of  three  witnesses, 
and  by  the  custom  which  prevailed  in 
California  and  obtained  the  force  of  posi- 
tive law,  two  witnesses  were  sufficient  Ih. 

24.  Where  a  will  was  attested  by 
two  witnesses  and  made  before  a  person 
who  was  a  sindico :  held^  the  fact  that  such 
person  signed  the  instrument  as  sindico 
did  not  the  less  render  him  a  witness.   Ih. 

25.  Where  the  testator  and  the  wit- 
nesses to  a  "will  are  dead,  proof  of  the  sig- 
natures of  the  witnesses  and  of  the  testa- 
tor will  be  sufficient  evidence  of  its  due 
execution.     Ih.  478. 

26.  Citation  to  heirs  to  show  cause 
against  probate  of  will,  etc.,  not  served,  is 
no  objection  to  the  jurisdiction  of  the 
probate  court,  if  the  heirs  answer.  The 
want  of  due  ser\nce  goes  only  to  the  ser- 
vice itself.     Ahila  v.  PadiUay  14  Cal.  106. 


27.  A  will  made  in  Texas,  operadng 
upon  property  there  situated,  must  be  in- 
terpreted by  the  law  of  that  StAte.  To 
that  law  reference  must  be  had,  to  determ- 
ine the  capacity  of  the  testator,  the  ex- 
tent of  his  power  of  disposition,  and  the 
condition  upon  which  the  power  of  aliena- 
tion vested  in  the  guardian  of  his  children, 
appointed  by  the  will,  is  to  be  exerdsed. 
Nbrris  v.  Harris^  15  Cal.  254. 

28.  In  the  absence  of  proof  as  to  the 
laws  of  Texas,  the  courts  of  this  State,  in 
interpreting  a  will  made  in  that  State,  will 
presume  its  laws  to  be  in  accordance  with 
the  laws  of  California.     Ih. 

29.  D.,  a  resident  of  Texas,  and  pos- 
sessed of  property  situated  in  tha.t  State, 
makes  a  will,  giving  all  his  estate^  real 
and  personal,  to  his  wife  and  children,  in 
equal  interest,  one  with  the  other,  and  in- 
vesting his  wife  with  the  sole  and  entire 
control  of  the  whole  estate  during  her 
lifo,  for  the  benefit  of  herself  and  children, 
free  from  the  control  and  guidance  of  the 
courts  of  law  in  that  or  any  other  State 
where  she  may  happen  tp  reside  at  the 
time  of  his  death, « with  full  and  complete 
power  in  her  own  name,  and  as  guardian 
of  his  children,  to  sell  and  convey,  or  ex- 
change, any  portion  of  all  his  estate,  and 
to  give  title  to  the  same,  and  purchase 
with  the  proceeds  such  other  property  as 
she  might  deem  best  for  her  own  interest, 
and  that  of  her  children,  "  without  the  in- 
tervention or  interposition  of  any  comt 
whatever,"  and  appointing  her  executrix 
of  his  will  and  guardian  of  hb  children: 
held,  that,  under  the  will,  the  wifo  has 
power  to  sell  the  entire  property  of  the 
estate ;  and  that,  descrilnng  herself  in  a 
bin  of  sale,  as  "  executrix,"  etc,  does  not 
limit  the  estate  sold  to  her  interest  as  such 
executrix ;  the  designation  being  intended 
merely  to  identify  herself  as  the  indiridnid 
mentioned  in  the  will.  The  designation 
does  not  operate  as  a  limitation  npon  her 
power.     /  h. 

80.  The  statute  of  this  State,  relative 
to  guardians,  and  the  disposition  of  the 
estate  lefl  to  wards,  only  applies  when 
there  is  no  direction  by  will  as  to  such  dis- 
position.    Ih.    ' 

31.  Where  a  will  appoints  a  guardian, 
there  is  no  necessity  for  the  issuance  of 
any  letters  of  guardianship  to  authorize 
the  guardian  to  act.  The  guardian's 
authority  comes  directly  from  the  wilL  Ih, 
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82.  In  this  State  there  is  no  limitation 
upon  the  power  of  disposition  by  will.    1  h. 

33.  An  order  of  a  probate  court  setting 
aside  a  judgment  of  that  court  refusing  to 
admit  a  will  to  probate  is  not  an  appeal- 
able order,  because  not  within  section 
two  hundred  and  ninety-seven  of  the  act 
to  regulate  the  setdement  of  the  estates  of 
deceased  persons.  PeraJta  v.  (hitro,  15 
CaL  511. 


WITNESS. 

I.  IngeneTal. 
II.  When  a  party,  or  Interested  in  the  Action. 

1.  When  the  Assignor  of  a  Party  to  the 
Action. 
m.  Absent  Witnesses. 
IV.  Impeaching  a  Witness. 

V.  Experts. 
VI.  Witness  to  a  Will. 


I.  In  general. 

1.  UnieBS  the  record  shows  that  the  in- 
terest of  the  witness  is  sufficient  under 
our  statute  to  disqualify)  the  appellate 
court  will  deent  the  parties  entitled  to  the 
benefit  of  his  testimony.  Johnson  y.  CcPt- 
ryj  2  Cal.  36. 

2.  It  is  the  duty  of  the  court  to  decide 
upon  the  admissibility  of  a  witness  object- 
ed to  for  interest ;  and  it  is  error  to  refer 
the  question  to  the  jury  upon  the  evi- 
dence, with  instructions  to  disregard  it  if 
they  believe  the  witness  interested.  Tch 
bar  V.  StanielSy  2  Cal.  240. 

3.  Where  a  witness  is  rejected  for. in- 
competency, the  record  must  show  the 
specific  purpose  for  which  he  is  offered  to 
assign  error.  Sparks  v.  Kohler,  3  Cal. 
801. 

4.  The  testimony  of  a  witness  must  be 
excluded  when  he  would  be  benefited  by 
it.    Jones  y,  Posty  4  Cal.  14, 

5.  A  survey  may  be  detafled  from 
memory  by  a  witness,  as  well  as  defined 
by  a  diagram,  but  must  by  statute  be  ex- 
cluded, mdess  the  witness  be  the  county 
surveyor,  or  be  introduced  to  rebut  or  ex- 


plain a  survey  of  the  county  surveyor. 
Vines  v.  WhiUen,  4  Cal.  230. 

6.  A  book-keeper,  as  a  witness,  has  a 
right  to  refer  to  books  kept  by  him,  to  re- 
fresh his  memory.  •  Treadwell  v.  WeUsj  4 
Cal.  263. 

7.  The  code  provides  that  "  no  Indian 
or  negro  shall  be  allowed  to  testify  as  a 
witness  in  any  action  in  which  a  white 
person  is  a  party :"  held,  that  it  is  design- 
ed to  include  all  races  not  white,  and  that 
the*  Chinese,  as  East  Indians,  are  excluded. 
People  V.  Hcdl,  4  Cal.  399 ;  Speer  v.  See 
Tup  Co.,  13  Cal.  73 ;  People  v.  Elyea^  14 
Cal.  145. 

8.  Our  code  authorizes  the  court  to 
make  an  order  directing  a  party  to  pro- 
duce books  and  papers  into  court  on  a 
subpoena  duces  tecum.  Bamstead  v. 
Empire  Mining  Co.,  5  Cal.  300. 

9.  The  statement  of  a  witness  when 
sane,  in  relation  to  his  own  condition  at 
the  time  of  sale,  ought  to  be  conclusive, 
and  the  party  introducing  this  witness  is 
estopped  from  denying  his  sanity.  Mo»U 
gomery  v.  Hwnt,  6  Cal.  368. 

10.  The  confidential  counselor,  solicitor 
or  attorney  of  a  party,  or  his  clerk,  cannot 
be  required  to  disclose  communications 
made  to  him  professionally.  Landsberger 
V.  Gorhanij  6  CaL  451. 

1 1.  A  party  has  no  right  to  cross-ex- 
amine a  witness,  except  as  to  facts  and 
circumstances  connected  with  the  matter 
stated  in  his  direct  examination.    lb.  452. 

12.  In  case  of  lost  instruments,  where 
no  copy  haa  been  preserved,  it  is  not  to 
be  expected  that  a  witness  can  recite  its 
contents,  word  for  word.  It  is  sufiicient 
if  intelligent  witnesses  who  have  read  the 
paper  understood  its  object,  and  can  state 
it  with  precision.  Posten  v.  RcLsettSy  5 
Cal.  469. 

13.  Attendance  upon  any  court  as  a 
witness,  juror  or  party,  only  exempts  the 
peiipon  so  in  attendance  from  arrest  in  a 
civil  action,  but  not  from  obe3dng  any 
ordinary  process  of  a  court.  Page  v. 
HandaUy  6  Cal.  33. 

14.  Any  witness  may  be  introduced  on 
the  trial  by  consent  of  the  court,  notwith- 
standing he  was  not  before  the  grand  jury, 
subject  only  to  the  rights  of  the  prisoner 
to  a  iK>stponement,  in  case  such  evidence 
should  operate  as  a  surprise  upon  him. 
People  V.  Freeland,  6  Cal.  98. 

15.  A  party  committed  for  refusing  to 
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answer  questions  propoanded  to  him  as 
a  witness,  under  an  order  that  he  stand 
committed  till  he  answer  the  questions, 
will  be  discharged  on  habeas  corpus,  where 
it  appears  that  the  suil  has  abated ;  there 
being  no  longer  parties  or  subject  matter 
before  the  court,  there  is  no  longer  a  case 
in  which  the  question  can  be  asked.  Ex 
parte  Rowe^  7  CaL  176. 

16.  A  commitment  for  contempt,  ^^  in 
refusing  to  answer  certain  questions  pro- 
pounded to  the  witness  by  the  grand  jury, 
^is  not  a  compliance  with  the  statute, 
which  requires  that  when  the  contempt 
consists  in  the  omission  to  do  an  act  which 
it  was  in  the  power  of  the  person  to  per- 
form, '<  the  act  shall  be  spedfied  in  the 
commitment"  It  does  not  appear  from 
such  commitment  whether  the  questions 
were  legal  or  not     Ih,  183. 

17.  In  such  a  case  the  commitment 
should  state  that  the  grand  jury  were  in- 
quiring into  a  certain  question,  stating  it, 
that  the  prisoner  was  sworn  as  a  witness 
and  certain  questions  asked  him,  stating 
them,  that  he  refused  to  answer,  that  the 
facts  were  thereupon  presented  to  the  court 
by  the  grand  jury,  and  the  prisoner  re- 
quested by  the  court  to  answer,  which 
being  refused  by  the  prisoner,  he  was 
committed  for  contempt  And  this  rule  is 
based  upon  the  power  of  an  appellate 
court  to  review  on  habeas  corpus  the  pro- 
ceedings of  an  inferior  court  in  cases  of 
contempt.  The  character  of  the  questions 
need  not  be  made  public,  as  they  could  be 
propounded  in  writing.     Ih, 

18.  Where  the  answer  of  a  witness 
would  subject  him  to  criminal  punishment, 
he  is  not  privileged  from  answering  on  the 
ground  that  his  answer  would  disgrace 
him,  but  solely  on  the  ground  that  he  is 
not  compelled  to  criminate  himself.  Ih, 
184. 

19.  The  amendatory  act  of  1855  pro- 
vides that  "the  testimony  given  by  such 
witness  *  shall  in  no  instance  be  given 
against  himself,  in  any  criminal  prosecu- 
tion;" the  witness  having  thus  the  protec- 
tion contemplated  by  the  constitution,  is 
bound  to  answer.     Ih,  185. 

20.  The  only  case  where  the  witness  is 
privileged  from  answering  a  question  on 
the  ground  that  his  answer  would  disgrace 
him  is,  when  it  is  not  pertinent  to  the  issue. 
Ih. 

21.  In  a  prosecution  for  assault  with  in- 


tent to  commit  murder,  where  the  prose- 
cuting witness  was  asked  on  cross-exam- 
ination if  he  did  not  previous  to  the  assault 
buy  a  pistol  to  use  upon  the  defendant,  to 
which  he  answer^  in  the  affirmative ;  it 
was  competent  for  the  district  attorney  to 
ask  the  witness  to  state  his  reasons  for  so 
doing ;  and  his  answer  that  he  was  induced 
to  do  so  by  "  what  he  was  informed  by  a 
third  person  the  defendant  had  said,"  was 
competent  to  show  the  motive  of  the  wit- 
ness.    People  V.  Shea^  8  CaL  539. 

22-  The  mbtake  of  counsel  as  to  the 
competency  of  a  witness  is  no  ground  far 
granting  a  new  triaL  Packer  v.  Heaton^  9 
Cal.  571. 

23.  There  is  no  precise  as^e  in  which 
chilW  are  exdud^  fiom^ving  testi- 
mony.  Their  competency  is  to  be  de- 
termined not  by  their  age,  but  by  the  de- 
gree of  their  understanding  and  knowledge. 
People  V.  Bemaly  10  Cal.  66. 

24.  If  over  fourteen  years  of  age,  the 
presumption  is  that  they  possess  the 
requisite  knowledge  and  understanding; 
but  if  under  that  age,  the  presumptioD  is 
otherwise,  and  it  must  be  removed  upon 
their  examination  by  the  court,  or  under 
its  direction  and  in  its  presence,  before 
they  can  be  sworn.     Ih,  67. 

25.  Where  to  a  certificate  of  proof,  by 
a  subscribing  witness,  of  the  execatioii  of 
a  deed,  the  witness  adds  his  signature  and 
the  officer  adds  the  usual  jurat  to  an  affi- 
davit, sudi  additions  do  %ot  vitiate  the 
ctfH;ificate,  if  without  them  it  shows  a  edb- 
stantial  compliance  with  the  requirements 
of  the  statute.  The  signature  of  the 
witness  and  the  jurat  may  be  rejected  as 
surplusage.  Whitney  v.  Amcidj  10  CaL 
532. 

26.  A  subscribing  witness  to  a  wiittoi 
instrument,  if  within  the  jurisdiction  of  the 
court,  must  be  produced,  or  some  sufficteot 
reason  given  for  his  absence.  JSievau  ▼. 
Irwtn,  12  CaL  308. 

27.  The  knowledge  of  an  agent  in  the 
course  of  the  agency  is  the  knowledge  of 
the  principal,  and  the  agent  cannot  be 
forced  to  disclose  it  But  if-  the  agent 
acqqires  information  apart  from  or  inde- 
pendent of  such  course,  he  is  not  protected 
from  disclosing  it  Hunter  v.  Watmm^  12 
CaL  377. 

28.  Where  a  subscribing  witness  to  a 
bill  of  sale  is  out  of  the  State,  and  the 
proof  is  that  witness  saw  subscribing  wit> 


WITNESS. 


1071 


In  general. — ^When  a  Partj,  .or  Interested  in  the  Action. 


ness  put  his  name  to  it,  and  saw  grantor 
sign  it,  and  recognizes  the  paper  from 
hearing  it  read,  not  being  able  to  read 
himself,  and  another  witness  testifies  that 
the  signature  of  the  subscribing  witness  is 
in  his  hand  writing ;  this  is  sufficient  evi- 
dence to  identify  the  paper  and  authorize 
it  to  be  read  in  evidence.  Mo  Garrity  v. 
ByingtoTiy  12  Cal.  430. 

29.  A  subscribing  witness  who  is  called 
t0  prove  the  execution  of  the  instrument, 
who  testifies  that  it  was  signed  in  his  pres* 
ence  *^  to  the  best  of  his  recollection,"  is 
sufficient  to  allow  it  to  be  read  in  evidence. 
Ih. 

30.  To  make  the  copy  of  an  unrecorded 
deed  evidence,  the  loss  of  the  original  being 
shown,  the  testimony  of  the  subscribing 
witnesses  to  the  deed,  if  such  there  be, 
should  be  had,  at  least  to  the  fact  of  the 
execution  of  the  paper,  unless  they  are 
shown  to  be  without  the  jurisdiction  of  the 
court.    Smith  v.  Brannan^  13  CaL  115. 

31.  An  answer  responsive  to  and  €|^ny' 
isg  the  charges  in  a  bill  in  equity  is  not 
evidence  for  the  defendant,  though  the  bill 
be  sustained  by  one  witness  only.  Good' 
tcin  V.  Hammondy  13  Cal.  169 ;  Bo$tic  v. 
Xwe,  16  Cal.  72. 

32.  On  motion  by  defendant  to  change 
the  place  of  trial,  on  the  ground  that  he  is 
sued  in  the  county  in  which  he  does  not 
reside,  if  plaintiff  resist  the  motion  be- 
cause of  the  convenience  of  witnesses,  the 
evidence  as  to  ^e  convenience  should  be 
as  full  and  particular  as  that  which  is  re- 
quired upon  an  application,  for  this  cause, 
to  transfer  the  trial  to  another  county. 
The  affidavit  must  state  the  names  of  the 
witnesses.    Loehr  v.  Latham,  16  Cal.  420. 

33.  As  a  matter  of  practice,  where  de- 
fendant moves  to  transfer  the  cause  to  the 
county  of  his  residence,  plaintiff  may  re- 
sist by  a  counter  motion  to  retain  the  cause 
on  account  of  the  convenience  of  witnesses, 
notwithstanding  the  residence  of  defend- 
ant, and  then  defendant  can  reply  to  the 
allegations  as  to  the  convenience  of  wit- 
nesses ;  or  plaintiff,  instead  of  a  counter 
motion,  may  simply  resist  the  motion  of 
the  defendant ;  but  reasonable  time  should 
be  allowed  defendant,  if  desired,  to  meet 
the  matter  set  up  in  opposition  to  the 
original  motion.     I  h, 

34.  A  court  may  reject  the  most  positive 
testimony,  although  the  witness  be  not  dis- 
credited by  direct  testimony  impeaching 


him  or  contradicting  his  statements.  The 
inherent  improbability  of  a  statement  may 
deny  to  it  all  claims  to  belief.  Blanhnan 
V.  VaU^Oy  15  Cal.  645. 

35.  The  equity  rule  requiring  two  wit- 
nesses to  controvert  an  answer  under  oath 
does  not  prevail  in  this  State.  The  answer 
is  only  a  pleading,  and  i3  not  evidence  for 
defendant.    JBotHc  v.  Love,  16  CaL  72. 
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36.  Our  statute  allowing  persons  to  tes- 
tify in  their  own  cases  is  in  derogation  of 
the  common  law  rule,  and  opens  a  wide 
door  to  perjury,  and  cannot  be  too  strictly 
construed  by  the  court,  and  when  the  in- 
terest of  a  codefendant  is  so  inseparable 
that  the  testimony  of  either  must  neces- 
sarily enure  to  the  other's  benefit,  the  evi- 
dence must  be  rej^ted.  Hotaling  v. 
Oronise,  2  CaL  68  ;  Sparks  v.  Kohler,  3 
CaL  301 ;  Bucklet/  y.  Manife,  3  Cal.  442 ; 
Johnson  v.  Henderson^  3  CaL  369. 

37.  A  defendant  may  be  examined  on 
behalf  of  his  codefendants,  if  their  inter- 
ests are  divisible.  Beach  v.  CoviUaudy  2 
Cal.  239.  . 

38.  Where  a  codefendant  is  called  gen- 
erally as  a  witness,  and  he  was  clearly  in- 
competent on  one  of  the  isssues,  the  court . 
should  properly  reject  him,  unless  he  is 
examined  on  die  specific  point,  as  to  prove 
his  codefendant  was  not  his  partner. 
Sparks  V.  Kohl^y  3  Cal.  301. 

.  39.  Where  an  accomplice  or  codefend- 
ant in  a  criminal  action,  under  the  statute 
of  this  State,  elects  to  be  tried  separately, 
he  is  a  competent  witness  for  the  other  de- 
fendants charged  with  the  same  offense, 
the  credibility  of  his  testimony  being  left 
to  the  jury.     People  v.  Ldbray  9  CaL  184. 

40.  Under  our  statute  no  person  can 
be  excluded  as  a  witness  on  account  of  in- 
terest in  the  event  of  the  action,  unless  he 
may  be  a  party,  or  one  for  whose  imme- 
diate benefit  the  action  is  prosecuted  or 
defended.  Tomlinson  v.  Spencevy  5  Cal. 
293. 

41.  An  endorser  not  a  party  to  an  action 
on  the  note  is  a  competent  witness  for  the 
plaintiff,  where  it  does  not  appear  that  the 
suit  is  prosecuted  for  his  immediate  bene- 
fit,   lb. 
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42.  An  agent  is  a  competent  witness  to 
testify  as  to  his  authority  in  the  perform- 
ance of  acta  for  his  reputed  principal, 
though  he  be  a  secret  partner.     Ih, 

43.  A  person  who  gave  bond  to  the 
sheriff  to  save  him  harmless  -in  holding 
the  identical  property  which  is  the  subject 
of  the  action,  is  not  competent  as  a  witness 
in  the  action.  He  must  be  treated  as  one  for 
whose  immediate  benefit  the  suit  is  brought. 
Landsherger  v.  Chrham^  5  Cal.  452. 

44  Where  the  clerk  of  a  court  is  called 
as  a  witness  to  proVe  the  records  of  which 
he  is  clerk,  it  is  no  objection  that  he  is  in- 
terested in  tl^e  result  of  the  suit.  Price  v. 
Dunlap^  5  Gaf.  485. 

45.  A  defendant  who  had  suffered  de- 
foult  is  not  competent  as  a  witness  to 
prove  that  he  was  authorised  by  his  co- 
defendant  to  sign  his  name  to  a  note,  as  by 
so  doing  he  would  reduce  the  amount  of 
judgment  against  himself.  Washhwm  v. 
Alden,  5  Cal.  464. 

46.  A  broker  wh^e  commission  depends 
upon  his  principal's  recovery  is  incompe- 
tent as  a  witness,  on  the  ground  that  he  is 
directly  interested  in  the  event  of  the  suit 
^iaw  V.  Damsy  5  Cal.  466. 

47.  In  an  action  against  a  corporation, 
a  witness  who  was  a  member  of  the  cor- 
poration when  the  liabilities  were  incurred 
on  which  the  action  is  brought,  but  who 
had  sold  out  before  the  comibencement  of 

ft  the  action,  is  incompetent,  for  interest 
McAuley  v.  York  Mining  Go,^  6  Cal.  81. 

48.  In  an  action  against  the  endoraer  of 
a  note,  where  demand  and  notice  are  not 
averred,  but  where  it  is  averred  that  the 
maker  paid  the  endorser  the  value  of  the 
note,  and  that  the  endorser  agreed  to  pay 
it,  the  maker  of  the  note  is  not  a  compe- 
tent witness  to  prove  these  facts.  Palmer 
V.  Tripp,  6  Cal.  83. 

49.  A  defendant  who  has  not  been 
served  wfth  process  is  not  a  competent 
witness  for  his  codefendant  in  an  action  of 
trespass.     Croies  v.  iVa#A,  6  Cal.  194. 

50.  The  maker  of  a  note  after  judgment 
against  him  is  a  competent  witness  for  the 
endorser,  because  his  interest  is  equally 
balanced.      Vance  v.  CoUins,  6  Cal.  439. 

51.  An  endorser  of  a  note  is  incompe- 
tent as  a  witness  to  establish  the  lien  of  a 
holder  of  a  note  upon  the  property  of  the 
maker,  being  directly  interested  to  have 
the  lien  established.  Sotde  v.  Dawes,  6 
Cal.  475. 


52.  A  witness  in  an  action  for  a  dis- 
puted mining  claim,  who  was  in  the  em- 
ploy of  the  party  in  possession  at  fixed 
wages,  to  be  paid,  however,  from  the  pro* 
ceeds  of  the  claim,  is  not  incompetent 
when  his  wages  are  not  dependent  upon 
the  sufficiency  of  such  proceeds.  Live 
Yankee  Oo.  v.  Oregon  Co^  7  Cal.  42. 

53.  A  defendant  or  plaintiff  cannot  tes- 
tify in  behalf  of  his  codefendants  or  oo- 
plainti£&.  Lucas  v.  Patpue^  7  CaL  96; 
2\imer  v.  Mcjflhane^,  8  Cal.  579. 

54.  In  an  action  where  the  defense  set 
up  is  the  negligence  of  the  servant  of 
plaintiff,  the  servant  is  not  a  competent 
witness  for  his  employer.  F^nn  v.  VaBejo 
Street  Wharf  Cb.,  7  CaL  256. 

55.  Where  the  defeat  of  plaintiff  would 
inevitably  result  in  S.  obtaining  the  fimd 
in  controversy :  held,  that  S.,  although  not 
a  party  to  the  suit,  was  incompetent  as  a 
witness.     McEwen  v.  Johmon,  7  Cal.  260. 

56.  A  party  who  calls  on  an  adverse 
par^r  to  testify,  makes  him  a  witness,  and 
waives  his  incompetency  to  be  heard  &r 
himself,  or  for  his  oodefendants  or  co- 
plaintiffs.  Turner  v.  McIUume^,  8  CaL 
580. 

57.  The  liability  of  a  witness  to  ^ther 
party,  in  case  of  a  certain  result  of  the 
suit,  must  be  legal,  and  not  moral,  and  the 
consequent  interest  present,  certain  and 
vested,  in  order  to  exclude  the  witness. 
Jones  V.  Love,  9  Cal.  69* 

58.  Where  a  party  is  called  as  a  wit* 
ness  by  the  other  side,  and  on  his  croas- 
examination  testifies  to  new  matter,  his 
opponent  may  be  called  on  his  own  behalf 
in  rebuttal  of  this  new  matter.     Ih. 

59.  If  a  party  be  improperly  joined  at 
defendant,  the  court  or  jury,  upon  applica- 
tion, should  first  pass  upon  his  case,  and 
after  he  is  discharged  he  could  then  be  ex* 
amined  as  a  witness  for  the  other  defend^ 
ant.     Domvngo  v.  Gtefman,  9  Cal.  102. 

60.  In  an  action  by  a  company  of 
miners  to  recover  possession  of  a  mining 
claim  and  damages  for  its  detention,  a  per- 
son who  was  a  member  of  the  company  at 
the  time  of  the  alleged  Retention,  and  who, 
prior  to  the  commencement  of  the  suit,  in 
consideration  of  unpaid  assessments,  sold 
his  interest  to  his  copartners  in  the  claim, 
without  warranty,  is  not  a  competent  wit- 
ness, as  he  is  interested  in  the  damage 
sought  to  be  recovered.  Pad^  t.  Beaton, 
9  Cal.  570. 
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61.  Where  L.,  a  commission  merchant, 
sued  oat  an  attachment  against  H.,  and 
had  certain  goods  seized  as  the  property  of 
H.,  but  which  were  claimed  by  C,  and  L. 
gave  the  sheriff  an  indenmity  bond,  which 
he  accepted,  and  held  the  goods  under  the 

' attachment,  and  subsequently  sold  the 
came  to  satisfy  the  attachment,  C.  brought 
euit  against  the  sheriff  for  the  value  of  the 
goods,  the  sheriff  having  released  L.  from 
all  actions  arising  out  of  the  seizure  and 
sale  of  the  goods,  and  having  also  released 
him  ailer  the  commencement  of  the  suit: 
held,  that  L.  was  a  competent  witness  in 
the  suit  of  C.  against  the  sheriff.  Perl- 
herg  v.  Garham,  10  Cal.  12"4 

62.  A  person  who  has  been  a  stock- 
holder in  an  incorporated  company,  but 
ceased  to  be  such  holder  before  suit  was 
brought,  is  a  competent  witness  in  an  ac- 
tion in  the  name  of  such  company.  Tu- 
oiutnne  County  Water  Co.  v.  Columbia 
and  Stanislaus  River  Water  Co.,  10  Cal. 
195. 

63.  The  lessor  of  plaintiffs  is  a  compe- 
tent witness  in  an  action  for  a  trespass  to 
the  leased  premises,  when  the  lease  does 
not  bind  him  to  protect  the  plaintiffs 
against  trespassers.  Mc  Cormick  v.  Bailey, 
10  Cal.  232. 

64.  On  the  trial  of  a  cause  where  de- 
fendant calls  the  plaintiff  as  a  witness, 
afler  the  examination  in  chief  he  has  a 
right  to  testify  on  his  own  behalf  generally 
as  to  the  matters  in  issue.  Ihake  v. 
Eakin,  10  CaL  312 ;  Tuolumne  County 
Water  Co.  v.  Columbia  and  StanisUme 
River  Water  Co.,  10  Cal.  396. 

65.  A  vendor  by  a  quit  claim  deed  is  a 
competent  witness  in  an  action  of  eject- 
ment by  the  vendee  against  a  third  party 
to  recover  possession  of  the  premises. 
Johnson  v.  Parks,  10  Cal.  448. 

66.  To  make  the  testimony  of  a  witness 
admissible  he  must  be  competent  at  the 
time  of  taking  his  deposition.  It  is  the 
effect  of  the  interest  on  the  witness  at  the 
time  his  testimony  is  taken  that  disquali- 
fies him.   Kimball  v.  Gearhart,  12  Cal.  46. 

67.  In  an  action  of  trespass  for  entering 
upon  the  mining  ground  of  plaintiff  and 
.digging  the  same  up  and  converting  the 
gold  bearing  earth,  the  vendor  of  plaintiff 
k  a  competent  witness, 'although  a  part  of 
the  purchase  money  is  still  due  him.  Rowe 
V.  Bradley,  12  CaL  230. 

68.  In  an  action  of  foreclosure  of  a 


mortgage  brought  by  the  administrator 
upon  a  note  and  mortgage  given  to  the  in- 
testate in  his  lifetime,  a  witness  whose 
wife  is  a  sister  and  heir  of  the  deceased 
is  incompetent  upon  the  ground  of  interest. 
Lisman  v.  Early,  12  Cal  283. 

69.  Where  the  vendee  of  a  lot  of  wheat 
released  his  vendor  from  all  damages  by 
reason  of  any  implied  warranty  of  the  title 
to  the  wheat,  which  was  then  in  litigation 
between  the  vendee  and  a  third  party, 
such  release  made  the  vendor  a  competent 
witness.    Paige  v.  ONeal^  12  Cal.  486. 

70.  In  a  suit  against  the  maker  of  a 
note,  or  the  acceptor  of  a  bill,  the  endorser 
is  a  competent  witness  for  either  party. 
Bryant  v.  Wairiss,  13  Cal.  87. 

71.  Generally  a  vendor  with  warranty 
of  title  is  not  a  competent  witness  for  his 
vendee  in  a  controversy  concerning  the 
title.     BlackweU  v.  Atkinson,  14  Cal.  471. 

72.  K  the  action  concern  the  title  to 
personal  property,  the  vendor  is  a  compe- 
tent witness  for  a  second  or  any  subse- 
quent vendee,  the  objection  going  only  to 
his  credibility.     lb, 

73.  In  resd  estate  the  covenant  of  war- 
ranty runs  with  the  land,  and  the  vendor 
is  directly  liable  to  the  person  evicted,  and 
is  not  a  competent  witness  for  plaintiff.    lb. 

74.  In  suit  on  an  account  for  services 
rendei^d  and  materials  furnished  in  the 
course  of  his  trade,  and  for  articles  fur- 
nished from  his  farm  by  plaintiff,  who  was 
a  blacksmith  and  farmer,  he  is  a  com- 
petent witness  to  prove  to  the  court  his 
book  of  original  entries,  as  preliminary  to 
the  introduction  of  the  book  in  evidence. 
And  having  testified  that  the  book  was 
kept  by  himself;  that  it  was  his  book  of 
original  entries  in  which  he  kept  his  ac- 
counts; that  the  entries  were  njade  by 
him  at  the  time  they  purport  to  have  been 
made ;  that  he  kept  no  other  books ;  and 
had  no  clerk — the  book  was  sufficiently 
proved  to  be  admitted  in  evidence.  Landis 
V.  Turner,  14  Cal.  674. 

75.  And  being  admitted,  its  entries,  ac- 
companied with  proof  of  the  party's  repu- 
tation in  the  neighborhood  of  keeping  cor- 
rect accounts,  by  persons  who  had  dealt 
with  him,  were  sufficient  prima  facie  evi- 
dence of  the  specific  services  rendered  and 
of  their  value,  and  of  the  specific  mate- 
rials furnished  and  their  price ;  it  not  ap- 
pearing that  any  higher  evidence  was 
attainable.    lb.  575. 
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76.  The  fact  that  the  charges  are  first 
made  on  a  slate  and  then  transferred  to 
the  book  does  not  affect  the  character  of 
the  book  as  one  of  original  entries —  the 
charges  on  the  slate  being  mere  memo-* 
randa,  not  intended  to  be  permanent     Ih, 

77.  But  the  transfer  must  not  be  long 
delayed,  otherwise  the  book  will  be  reject- 
ed, unless  the  delay  be  satisfactorily  ex- 
plained. A  delay  of  three  days  is  not  un- 
reasonable.    Ih.  576. 

78.  A  party  who  permits  himself  to 
stand  on  the  books  of  a  water  company, 
corporated  under  the  statutes  of  this  State, 
as  a  stockholder,  and  holds  the  office  of 
secretary —  to  which  no  person  but  a 
stockholder  is  eligible —  is  not  a  competent 
witness  for  the  company,  in  an  action 
against  it  for  overflowing  plaintiffs' mining 
claim.  He  is  liable  for  the  debts  of  the 
company,  and  therefore  interested.  Wolf 
V.  St.  Louis  Independent  Water  Co.^  15 
Cal.  320. 

79.  The  fact  that  the  stock  was  held  in 
his  name  in  trust  for  another—  the  trans- 
fer  having  been  made  simply  to  enable 
him  to  become  an  officer  of  the  company — 
does  not  relieve  him  from  responsibility. 
Ih. 

80.  Von  S.,  deputy  United  States  sur- 
veyor, was  called  as  a  witness,  on  behalf 
of  plaintiffs  in  ejectment  on  a  patent,  to 
prove  that  the  premises  in  controversy 
were  within  the  calls  of  the  patent,  and  in 
the  occupation  of  defendant,  and  on  his 
voir  dire  stated  that  he  was  married  to  a 
daughter  of  plaintiffs,  and  had  about  two 
years  previously,  and  after  the  patent  was 
issued,  purchased,  in  his  own  name,  land 
covered  by  the  grant,  upon  the  confirm- 
ation of  which  the  patent  issued.  De- 
fendant objected  to  the  witness,  as  inter- 
ested in  the  grant  as  part  owner,  and  on 
the  ground  that  his  wife  was  interested, 
and  hence,  that  he  was  disqualified:  held, 
that  the  ownership  of  the  witness  in  par- 
cels of  land  covered  by  the  grant,  other 
than  the  premises  in  controversy,  did  not 
disqualify  him;  that  he  could  not,  from 
such  ownership,  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment, 
nor  could  the  judgment  be  legal  evidence 
for  or  against  him  in  any  other  action. 
MoU  v.  Smithy  16  Cal.  556. 


1 


1.   When  the  Assizor  of  a  Party  to  de 

Action. 

81.  Where  the  plsdntiff  was  the  assignee 
of  a  claim,  the  written  contract  upon 
which  it  was  founded  having  been  destroy- 
ed by  the  assignor,  before  the  assignment, 
it  was  error  to  admit  the  assignor  as  a 
witness  to  prove  the  contents  of  the  writ- 
ten paper  thus  destroyed  by  him.  Smith 
V.  IVuehodi/,  2  CaL  347. 

82.  The  assignor  of  a  chose  in  action  is 
incompetent  as  a  witness  for  the  assignee. 
Jones  V.  Post,  4  Cal.  15 ;  Griffin  v.  Alsop^  4 
Cal.  408 ;  Allhi  v.  Citizen's  Steam  Nor.  Cb., 
6  Cal.  402 ;  Adams  v.  Woods,  8  C^.  321. 

83.  A  substantial  and  formal  assignee 
stand  upon  the  same  ground ;  neither  can 
introduce  the  assignor  as  a  witness.  Adams 
V.  Woods,  8  Cal  321. 

84.  As  a  general  rule,  the  vendor  of 
goods  is  not  a  competent  witness  to  im- 
peach the  sale  made  by  himself,  but  where 
evidence  tending  to  show  a  t^Uusion  be- 
tween the  vendor  and  purchaser  to  defraud 
the  creditors  of  the  former  is  introduced, 
the  declarations  of  the  vendor  are  admis- 
sible, and  a  fortiori  his  sworn  statement 
Howe  V.  ScanneU,  8  Cal.  327. 

85.  An  assignor  of  an  agreement  to  pay 
a  certain  sum  of  money  to  a  defendant,  if 
he  would  withdraw  his  defense  to  a  suit, 
may  be  a  witness  for  the  assignee  in  an 
action  on  the  agreement,  as  it  is  not  for  an 
unliquidated  demand.  Gray  v.  Garrison^ 
9  Cal.  328. 

86.  If  in  any  case  one  partner  can  as- 
sign to  another  partner  liis  interest  in  a 
firm  daim,  and  then  become  a  witness  for 
him,  he  cannot  when  the  claim  is  for  goods 
sold  and  delivered,  because  this  is  an  un- 
liquidated demand  within  the  practice  act 
Cravens  v.  Dewey,  13  Cal.  42. 

87.  Where  goods  are  seized  by  the 
sheriff  on  an  execution  against  G.,  and  the 
owners  of  the  goods,''  so  in  the  sheriflTs 
hands,  assign  them  to  plaintiff,  who  re- 
plevins them  on  the  ground  of  fraud  in  the 
original  sales,  the  assignors  are  competent 
witnesses  for  plaintiff.  This  is  not  assign- 
ing a  chose  in  action,  but  a  sale  of  specific 
goods.     CoghiU  v.  Boring,  15  Cal.  218- 

86.  A'  witness  is  not  disqualified,  be- 
cause of  a  mere  expectation  of  deriving, 
from  a  suit,  some  advsmtage,  to  which  he 
is  not  legally  entitled.    Ih. 
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m.  Absent  Witnesses. 

89.  Affidavits  upon  which  a  motion  is 
founded  to  continue  a  criminal  cause  should 
show  due  diligence  in  endeavoring  to  pro- 
cure the  attendance  of  witnesses  and  in 
preparing  for  triaL  People  v.  Baker^  1 
Cal.  404, 

90.  On  a  motion  for  new  trial  on  the 
ground  of  surprise  at  the  trial  by  the  non- 
aftendance  of  witnesses,  the  affidavits,  in 
endeavoring  to  procure  the  attendance  of 
the  witnesses,  should  set  forth  that  rea- 
sonable diligence  has  been  used  in  en- 
deavoring to  procure  the  attendance  of  the 
'witnesses,  and  should  set  forth  particular- 
ly and  distinctly  the  facts  which  the  party 
expects  to  prove  by  the  witnesses.  Rog- 
ers V.  Huie,  1  Cal.  432. 

91.  A  defendant  applied  for  a  contin- 
uance to  enable  him  to  take  the  deposition 
of  a  witness  whose  evidence  would  be  of 
no  avail  in  his  defense,  and  in  which  he 
showed  no  diligence :  held,  that  the  appli- 
cation was  properly  rejected.  Hawley  v. 
Stirling,  2  Cal.  473.  ^ 

92.  An  affidavit  for  a  continuance  on 
the  ground  of  the  absence  of  a  w^itness, 
should  state  that  the  testimony  wanted  is 
merely  cumulative  and  cannot  be  proved 
by  others,  and  that  the  application  is  not 
made  for  delay.  The  character  of  the 
diligence  used  in  trying  to  obtain  the  at- 
tendance of  the  witness,  whether  by  ex- 
hausting the  process  of  the  law  or  other- 
wise, should  also  be  stated.  People  v. 
Thompson^  4  Cal.  241. 

93.  Affidavits  for  a  continuance  should 
show  that  the  facts  expected  to  be  proved 
by  the  absent  witnesses  cannot  otherwise 
be  proved.  People  v.  Quincy,  8  Cal.  89  ; 
Pierce  v.  Payne,  14  Cal.  420. 

94.  A  new  trial  not  granted  on  the  affi- 
davit of  the  attorney  of  record  that  he,  as 
well  as  his  client  and  witnesses,  were  ab- 
sent on  the  trial  of  the  case  because  of  a 
verbal  agreement  by  opposing  counsel  to 
give  notice  on  the  day  of  trial,  when  such 
affidavit  is  met  by  counter  affidavits  of  the 
opposing  counsel,  and  when  an  attorney 
did  appear  and  contest  the  case  on  the  trial. 
McDonald  v.  Bear  River  and  Auburn  W. 
and  M.  Co.,  13  Cal.  230. 

95.  An  affidavit  for  continuance,  on  the 
ground  that  a  witness  is  absent,  when  the 
opposite  party  admits  that  the  witness 


would  testify  to  the  facts  set  forth,  is  evi- 
dence, but  not  conclusive  proof,  of  its  con- 
tents :  it  must  be  regarded  only  as  a  dep- 
osition. EUmkman  v.  VaRejo,  15  Cal.  645. 


rv.  Impeaching  a  Witness. 

96.  Where  one  who  had  acted  as  inter- 
preter and  attorney,  in  relation  to  the  ex- 
ecution of  a  deed,  on  being  called  as  a 
witness  testified  that  he  had  read  the  deed 
to  the  grantor,  and  what  had  passed  at  the 
time  of  the  execution  :  and  he  subsequent- 
ly received  a  conveyance  of  a  part  of  the 
land  from  the  plaintiff,  it  was  held  that 
the  defendant  might  prove  that  this  wit- 
ness had  made  to  other  persons  a  different 
statement  of  the  facts  as  testified  to  by 
him.     McDaniel  v.  Ba>ca,  2  Cal.  338. 

97.  A  witness  who  is  called  to  impeach 
another  may  answer  that  he  would  not 
believe  such  other  witness  on  oath.  This 
last  has  been  the  uniform  practice  in  this 
State,  and  no  injury  has  resulted  from 
such  practice.  Stevens  v.  Irwin,  12  CaL 
308. 

98.  Where  a  witness  is  sought  to  be 
impeached  by  proof  of  contradictory  state- 
ments alleged  to  have  been  made  by  him, 
the  precise  matter  of  these  contradictions, 
and  the  time  and  place  of  the  contradictory 
statements  must  be  brought  to  the  knowl- 
edge of  the  witness  on  cross-examination. 
Baker  v.  Joseph,  16  Cal.  178. 

99.  And  this  rule,  as  to  evidence  of 
contradictory  statements,  applies  equally 
to  evidence  of  declarations  or  acts  of  hos- 
tility or  ill  feeling  on  the  part  of  the  wit- 
ness. There  is  no  distinction  between  ad- 
mitting declarations  of  hostility  of  witness, 
by  way  of  impairing  the  force  of  his  tes- 
timony, and  admitting  contradictory  state- 
ments, so  far  as  this  rule  is  concerned.  1  b, 

100.  Where  the  objection  to  such  im- 
peaching evidence  was  general,  and  the 
court  excluded  the  testimony  without  as- 
signing any  reason,  the  supreme  court  will 
presume  in  favor  of  the  correctness  of  the 
action  of  the  court  below  ;  and  the  appel- 
lant must  show  error  to  his  prejudice,  by 
putting  his  exception  in  the  proper  shape. 
lb, 

101.  To  impeach  the  testimony  of  F., 
a  witness  for  plaintiff,  by  showing  that  on 
a  fdrmer  occasion  he  had  sworn  different- 
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ly,  defendant  offered  in  evidence  a  state- 
ment on  motion  for  a  new  trial  and  on  ap- 
pealj  in  a  former  suit  between  the  parties, 
purporting  to  contain  all  the  evidence,  and 
agreed  to  as  correct  bj  the  attorneys 
therein,  in  which  statement  there  appeared 
the  testimony  of  F.  on  the  trial :  held,  that 
the  statement  was  not  admissible ;  that  it 
was  made  for  a  particular  purpose,  and 
was  not  proof  except  for  that  purpose — 
certainly  not  to  impeach  F.,  who  neither 
made  nor  signed  it  Payne  v.  TreadweU, 
16  Cal.  239. 


V.  Experts. 

102.  In  an  action  to  recover  the  value 
of  services  as  attorney  in  a  certain  suit,  it 
is  incompetent  to  prove  the  value  of  plaint- 
iff'b  services  by  a  witness  who  is  not  an 
attorney.     Hart  v.  Vidalj  6  CaL  57. 

103.  The  opinions  as  to  the  value  of 
labor  upon  a  contract,  by  a  person  not  an 
expert,  cannot  be  received  as  evidence. 
Reynolds  v.  Jourdauy  6  Cal.  111. 

104.  A  stock  raiser  is  a  competent  wit- 
ness to  estimate  the  damage  done  to  cattle 
by  falling  through  a  wharf.  PoUcx.  Coffin^ 
9  Cal.  58. 

105.  The  opinions  of  witnesses  are  gen- 
erally admissible  only  when  they  relate  to 
matters  of  science  ^or  art,  or  to  skill  in 
some  particular  profession  or  business. 
Bastings  v.  Steamer  Uncle  Sam,  10  CaL 
342. 


a  covenant  of  warranty  to  a  purchaser  of 
a  portion  of  such  lands,  but  was  fully  in- 
demnified against  loss  thereby,  by  the 
cestui  que  trust,  and  also  held  what  he 
thought  a  sufficient  portion  of  the  purchase 
money  so  received  as  further  indemnity,* 
he  is  a  competent  witness.     Tb-  358. 

110.  Where  a  will  was  attested  by  two 
witnesses  and  made  before  a  person  who 
was  a  sindico :  held,  the.  £act  that  such 
person  signed  the  instrument  as  sindioo^ 
did  not  the  less  render  him  a  witness. 
Tevis  V.  Pitcher,  10  CaL  477. 

111.  Where  the  testator  and  the  wit- 
nesses to  a  will  are  dead,  proof  of  the 
signatures  of  the  witnesses  and  testator 
will  be  sufficient  evidence  of  its  due  exe- 
cution,    lb.  478. 

See  Evidence,  Deposition. 


VI.  Witness  to  a  Will. 

106.  Evidence  may  be  offered  to 
prove  a  custom  that  bo  more  than  two 
witnesses  were  necessary  to  the  validity 
of  a  will.     Panaud  v.  Jones,  1  Cal.  500. 

107.  An  executor  named  in  a  will,  who 
is  neither  heir  or  legatee,  may  be  a  wit^ 
ness  to  the  execution  of  a  will.     Ih.  505. 

108.  On  the  trial  of  an  issue  of  fact 
involving  the  validity  of  a  will,  a  subscrib- 
ing witness  thereto  is  not  rendered  incom- 
petent as  a  witness  by  holding  lands  de- 
vised therein  in  trust  for  a  devisee  and 
without  having  any  interest  himself  there- 
in.   PeraUo  v.  Oastro,  6  CaL  357. 

109.  And  where  such  trustee  had  idsued 


WORDS. 

1.  No  words  of  reproach  bow  grievoie 
soever,  are  sufficient  provocation  to  reduce 
the  offense  of  an  intentional  homicide  wiih 
a  deadly  weapon  from  murder  to  man- 
slaughter.    People  V.  Buder,  8  CaL  441. 

2.  To  support  the  condition  of  a  bond,  the 
court  will  transpose  or  reject  insensible 
words,  and  construe  it  accc»diiig  to  the  ob- 
vious intent  of  the  parties.  Swaua  t. 
Graves,  8  Cal.  551. 

3.  "  Actual ''—The  word  "actnjJ,''  in 
the  statute  of  frauds,  was  designed  to  ex- 
clude the  idea  of  a  mere  formal  change  of 
possession,  and  the  word  ^  continued,*  to 
exclude  the  idea  of  a  mere  temporary 
change  of  possession.  But  it  was  never 
the  design  of  the  statute  to  give  such  ex- 
tension of  meaning  to  this  phrase,  ^  oob- 
tinued  change  of  possession,"  as  to  require, 
upon  penalty  of  a  forfeiture  of  the  goods, 
that  Uie  vendor  should  never  have  aoy 
control  over  <v  use  of  them.  SUvent  v. 
Irwin,  15  Cal.  506. 

4.  "•  Agent " — ^Appended  to  a  name  has 
always  been  held  to  be  merely  deacripdo 
personse,  and  in  no  respect  affects  his  lia- 
bility.    Sayre  v.  NichoU,  5  CaL  487. 

5.  ^Agent** — ^All  attorneys  in  fact  are 
agents,  but  all  agents  are  not  necessarily 
attorneys  in  fioct.    Agent  is  the  genenl   •|| 
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term  which  includes  brokers,  factorp,  as- 
signees, shipmasters,  and  all  other  classes 
of  agents.  Porter  y.  Hermann^  8  Gal.  624. 

6.  "Agent " — ^The  words  "  agent,  trus- 
tee, guardian,  administrator,"  and  the  like, 
added  to  the  name  of  the  signer,  do  not 
qualify  the  terms  in  the  body  of  the  obli- 
gation, when  those  terms  impart  a  duty  of 
payment  by  such  signer.  Haskell  v.  Cor- 
nish,  13  Cal.  47. 

7.  '^Annually" — Does  not  mean  a 
measure  of  time,  but  a  succession  of  cal- 
endar years.  People  v.  Brenhamj  3  Cal. 
488. 

8.  "  Appurtenances  *' — ^Is  too  vague  a 
term  to  comprehend  in  its  meaning  any 
personal  property  as  the  subject  of  levy, 
in  a  sheriff's  sale.  Monroe  v.  Thomas^  5 
Cal.  471. 

9.  "Bailment" — A  proper  understand- 
ing of  the  word  "  bailment "  justifies  us  in 
the  conclusion  that  the  legislature  intended 
to  use  the  word  in  a  limited  sense,  as  des- 
ignating bailees  to  keep,  to  transfer,  or  to 
deliver.     People  v.  Cohen,  8  Cal.  43. 

10.  "Belief— The  word  "belief,"  as 
used  in  the  statute,  in  verification,  is  to  be 
taken  in  its  ordinary  sense,  and  means 
the  actual  conclusion  of  the  defendant 
drawn  from  information.  Humphreys  v. 
McCaU,  9  Cah  62. 

11.  "  Black,  Indian  and  White  Person" 
— Are  generic  terms,  and  refer  to  the 
great  types  of  manl^nd.  People  v.  Holly 
4  Cal.  402. 

12.  "  Special  cases  " — ^Are  confined  to 
such  new  cases  as  are  the  creation  of 
statutes.     Parsons  v.   Tuolumne   County 

Water  Co.,  5  Cal.  44. 

13.  "  Conscience " — ^It  will  not  do  to 
say  that  conscience  and  principle  are  used 
in  common  parlance  as  synonymous ;  we 
have  shown  that  they  have  a  distinct  and 
separate  meaning,  well  recognized,  and  we 
are  bound  to  suppose  that  the  legislature 
employ  words  with  reference  to  their  cor- 
rect legislation.  People  v.  Stewart^  7 
Cal.  144. 

14.  "  Conveyance " — ^In  the  act  of 
April  16,  1850,  is  made  to  embrace  mort- 
gages.    CaU  V.  Hastings^  3  Cal.  184. 

15.  "  Exclusive  of  costs  " — ^Is  used  in 
the  judiciary  act  of  1789,  ex  industria. 
Gordon  v.  Ross,  2  Cal.  157. 

1 6.  "  By  matter  in  dispute  " — ^In  section 
four,  article  six  of  the  constitution,  is  meant 
the  subject  of  litigation.    It  is  the  matter 
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for  which  the  suit  is  brought,  upon  which 
issue  is  joined,  and  in  relation  to  which  the 
witnesses  are  examined,  juries  are  called 
and  the  verdict  is  rendered.  Dumphy  v. 
Guindon,  13  Cal.  30. 

17.  "  Cumulative  " — ^In  the  act  creating 
the  board  of  supervisors  for  the  counties 
in  this  State,  was  intended  to  bear  such  a 
signification  as  to  give  the  boai*d  of  su-> 
pervisors  of  San  Francisco  county  the 
same  powers  that  were  conferred  upon  the 
boards  created  in  other  counties,  and 
where  additional  powers  were  given  to 
other  counties,  the  same  were  also  to  ap- 
ply. Dewitt  V.  City  of  San  Francisco,  2 
Cal.  339. 

18.  "  Good  and  sufficient  deed  "—Only 
refers  to  the  form  of  conveyance.  Brown 
V.  Covillaud,  6  Cal.  573. 

19.  "Duration" — By  a  reference  to 
lexicographers  it  will  be  found  that  the 
word  "  duration  "  signifies  "  extent,  limit, 
or  time."  When,  Sierefore,  the  time  of 
holding  is  not  fixed,  the  tenure  of  the  of- 
fice Is  at  the  pleasure  of  the  appointing 
power.  This  power  of  removal  cannot  be 
divested  or  taken  away  except  by  limiting 
the  term.     People  v.  Hill,  7  Cal.  102. 

20.  " Next  election  by  the  people"— 
Means  the  next  election  after  the  vacancy 
happens.     People  v.  Mott,  3  Cal.  506. 

21.  "  Fiador  " — Means  a  guarantor  or 
endorser.  LightsCorie  v.  Laurencel,  4  Cal. 
277. 

22.  "All  intents  and  purposes  what- 
ever"— ^In  the  statute  of  Queen  Anne, 
relative  to  gaming  debts,  made  the  statute 
apply  to  notes  in  the  hands  of  third  per- 
sons.    Haigkt  v.  Joyce,  2  Cal.  66. 

23.  "  Heirs  "  —  Though  a  deed  was 
made  to  a  party  who  is  dead,  and  "  his 
heirs,"  the  word  "  heir  "  is  not  a  word  of 
purchase  carrying  title  to  the  heirs,  but 
only  qualifying  the  title  of  the  grantee. 
Hunter  v.  WaUon,  12  Cal.  37(9. 

24.  "  Prescribed  by  law  "—Looks  to 
actual  legislation  upon  the  subject  matter, 
and  in  no  just  sense  extends  the  exercise 
of  the  power  to  others.  Exline  v.  Smitij 
5  Cal.  113. 

25.  "  May  and  shall " — ^In  the  construc- 
tion of  the  law  are  convertible  terms. 
Cooke  V.  Spears,  2  Cal.  412. 

26.  " Mortgage  "—The  term  "mort- 
gaged "  is  very  definite  and  certain  in  it- 
self, but  the  parties  have  added,  ^*  as  secu- 
rity for  the  payment  of  the  monthly  rent 
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herein  stipulated,"  thus  giving  an  express 
definition  of  the  sense  in  which  the  term 
is  used.  Barroilhet  v.  BaMelle,  7  Cal. 
452. 

27.  "  Mortgage  " — No  particular  words 
are  necessary  to  create  a  mortgage.  The 
words  "  we  mortgage  the  property,"  when 
accompanied  by  a  provision  for  the  sale  of 
it  in  case  the  money,  recited  in  the  instru- 
ment as  being  thus  secured,  be  not  paid, 
are  clearly  sufficient.  J)e  Leon  v.  Higue- 
ray  15  Cal.  496. 

28.  "  Opinion  "—The  terms  "  opinion  " 
and  "  decisions  "  are  often  confounded,  yet 
there  is  a  wide  difference  between  them. 
A  decision  of  the  court  is  its  judgment ; 
the  opinion  is  the  reasons  given  for  that 
judgment.  Houston  v.  Williams^  13  Cal. 
27. 

29.  "Or"— This  word  is  substituted 
for  "on"  in  the  printed  copies  of  the  consti- 
tution, in  the  fourth  section  of  the  sixth  ar- 
ticle. It  should  be  "and  in  criminal 
cases  amounting  to  felony  on  questions  of 
law  alone."  People  v.  ApplegatCy  5  CaL 
295. 

30.  "  Original " — Is  a  general  term  of 
limitation,  contradistinguished  from  the 
term  appellate.  JReed  v.  McCormicky  4 
Cal.  343. 

31.  "  Powder  magazine  " — Contradis- 
tinguished from  house,  place  or  building. 
Harley  v.  Heyl,  2  Cal.  482. 

32.  "  To  purchase  any  property  " — 
And  "  to  erect  or  lease  "  public  buildings, 
used  in  separate  and  distinct  sentences  in 
a  municipal  charter,  give  the  power  to  pur- 
chase lands  to  the  municipality.  De  Witt 
V.  City  of  San  Francisco^  2  Cal  296. 

33.  "  With  absolute  powers  to  dispose 
of" — Ought  not,  in  the  statute  of  husband 
and  wife,  to  be  extended  to  a  disposition 
by  devise.     Beard  v.  Awox,  5  Cal.  256. 

34.  "  Shall  reside  and  acquire  proper- 
ty " — In  the  act  of  husband  and  wife,  does 
not  confer  upon  wives  actually  being  or 
residing  in  the  State,  greater  privileges 
than  to  those  abroad.     Ih.  257. 

.  35.  "  Shipped  " — It  cannot,  in  a  con- 
tract, be  construed  to  mean  a  warranty  that 
the  goods  had  been  shipped.  It  is  rather 
used  to  describe  and  ascertain  the  prop- 
erty. Middleton  v.  Ballingall,  1  Cal.  417. 
36.  *'  Supervisors  " — The  word  "  super- 
visors," when  applied  to  county  officers, 
has  a  legal  signification.  The  duties  of 
the   officer  are   various   and  maniibld — 


sometimes  judicial,  and  at  others  legisla- 
tive and  executive.  People  v.  Superviian 
of  El  Dorado  County,  8  Cal.  62. 

37.  "Transport" — Under  its  geoeric 
and  common  meaning,  would  include  fov- 
ing  another  vessel.  White  v.  Steam  Tv^ 
Mary  Ann,  6  Cal.  470- 

38.  "  Use  " — ^The  provision  in  the  agree- 
ment for  a  reconveyance  upon  the  pay- 
ment of  the  precise  amount  of  the  consid- 
eration of  the  conveyance,  and  three  hun- 
dred dollars  a  month  for  the  use  thereof, 
is  a  circumstance  favoring  the  conclusion 
that  the  debt  subsisted.  The  term  "  use," 
in  this  instance,  means  interest.  Hichax 
V.  Lowe,  10  Cal.  207. 

39.  "  Vacancy  " — Defined  to  be  the  ab- 
sence of  an  officer  irom  his  office.  Pecfk 
V.  WeUs,  2  Cal.  223. 

40.  "Wagon" — Is  intended  to  mean 
a  common  vehicle  for  the  transportation  of 
goods,  wares  and  merchandise  of  all  de- 
scriptions. Quigley  v.  Gorham,  5  CaL 
418. 


WORK  AND  LlBOR. 

1.  In  an  action  brought  to  recover  the 
contract  price  agree<f  to  be  paid  for  woii 
and  materiab,  the  defendant  will  not  be 
permitted  to  insist  at  the  trial  that  the 
work  was  done  in  an  unworkmanlike  man- 
ner, unless  he  has  set  up  such  defense  in 
his  answer.  Kendall  v.  VaRejo,  1  CaL 
372. 

See  Mechanics'  Lien*. 


*^^—  ^1^1*  ™  ™  "  ^'^''^^■^\^' ^ i'^'w^ir'^~^rij~trv\r\fxr\jt-i 


WRITS. 

Writ  of  Arrest,  See  Arrest. 

Writ  op  Assistance,  See  Assist- 
ance. 

Writ  op  Attachment,  See  Attach- 
ment. 

Writ  op  Certiorari,  See  Certio- 
rari. 
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Writ  op  Ejectment,  See  Eject- 
ment. 

Writ  op  Error,  See  Error. 

Writ  of  Execution,  See  Execu- 
tion. 

Writ  op  Injunction,  See  Injunc- 
tion. 

Writ  of  Mandamus,  See  Mandamus. 

Writ  of  Replevin,  See  Replevin. 

Writ  of  Restitution,  See  Eject- 
ment, Forcible  Entry  and  Detainer, 
VI. 

See  Constable,  Coroner,  Elizor, 
Sheriff,  Summons. 


YUBA  COUNTY. 

1.  Under  the  Act  of  April  28th,  1857, 
authorizing  the  supervisors  of  Yuba 
county  to  take  stock  in  a  railroad  compa- 
ny, the  stock  may  be  taken  in  any  railroad 
by  which  a  railway  connection  shall  be 
formed  between  Marysville  and  Benicia, 
or  any  point  on  the  Sacramento  river  at 
or  near  Knights'  Ferry.  The  company 
in  which  the  stock  is  taken  need  not  be 
constituted  for  the  express  and  only  pur- 
pose of  suoh  connection ;  provided^  the  ef- 
fect of  the  work  is  to  make  such  connec- 
tion. Pattison  v.  Supervisors  of  Tuba 
County,  13  Cal.  189. 
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CLERK, 206 

CLERK  OF  THE  COURT, 206 

CLIENT, 207 

CODEFENDANT, 207 

COGNOVIT, 207 

COLLATERAL  SECURITY, ....  208 

COLLEGE, 208 

COLLISION, 208 

COMMERCE, 208 

COMMISSION, 209 

COMMISSION,  U.  S.  LAND,. . .  .209 
COMMISSION,  STATE  LAND.  .209 
COMMISSIONER  OF  THE  U.  S., .  209 
COMMISSIONER  OF  THE  FEDER- 
AL COURTS, 209 

COMMISSIONERS  OF  THE  FUND- 
ED DEBT  OF  SAN  FRANCIS- 
CO CITY, 209 

COMMISSIONERS  OF  THE  SINK- 
ING     FUND    OF    SAN    FRAN- 

CISCO  CITY, 210 

COMMISSIONERS  OF  THE  STATE 

CAPITOL, 211 

COMMISSIONER  OF  STREETS,  211 
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CON 

CONFLICTING  EVIDENCE, ...  245 

CONQUEST, 245 

CONSIDERATION,  245 

L  In  general. 

II.  Want  of  Consideration. 

III.  Fraudulent  Consideration. 

IV.  Parol  Evidence  to  explain  Consider- 
ation. 

CONSIGN'MENT, 251 

CONSOLIDATION, 251 

CONSOLIDATION  OF  ACTIONS,252 

CONSPIRACY 252 

CONSTABLE, 252 

CONSTITUTIONAL  LAW, 253 

I.  In  general. 

n.  Unconstitutionality  of  Laws. 

in.  The  Federal  Constitution. 

IV.  Sf)ecial  Acts  passed  upon. 

1.  Those  Constitutional. 

2.  Those  Unconstitional. 

V.  Construction  of  the  Constitation. 

1.  Art  I.  Declaration  of  Rights. 

a.  Sec  I.  Right  to  acquire  and  pos- 
sess Property. 

b.  Sec.  3.  Trial  by  Jury. 

c  Sec  4.  Free  exercise  and  enjoT- 

ment  of  Religious  Worship. 
d.  Sec.  8.  Rights  of  Persons, 

a.  Criminal  Trials. 

b.  Condemnation  of  Private  prop- 
erty to  Public  uses. 

c  Sec  15.  No  imprisonment  for  Debt 

except  for  Fraud. 
£  Sec.  16.  No  ex  post  facto  Law,  or 

Law  impairing   the  obligation 

Contracts, 
g.  Sec  17,  Foreigners  who  become 

bona  fide  Residents  may  enjoy  and 

inherit  Property, 
h.  Sec.  18.  No  Slavery. 

2.  Art,  n.  Right  of  Suffrage. 

a.  Sec  1,  Who  may  Vote. 

b.  Sec  6.  Elections. 

3.  Art.  3.  Distribution  of  Powers. 

4.  Art.  rV.  Legislative  Department. 

a.  Sec  3.  Members  of  Assembly 

b.  Sec  17.  Approval  of  Bills. 

c  Sec  21.  No  person  eligible  who 
holds  a  lucrative  Federal  office. 

d.  Sec  22.  No  money  to  be  drawn 
from  the  treasury  but  as  appropri- 
ated. 


COMMITMENT, 211 

COMMON  CARRIERS, 212 

COMMON  LAW, 214 

COMMON  PROPERTY, 215 

COMPENSATION, 217 

I.  In  general. 
n.  As  Damages. 

III.  For  Private  property  condemned  to 
Public  use. 

IV.  As  a  Reward. 

V.  To  Public  Officers. 

1.  To  Administrators. 

2.  To  an  Arbitrator. 

3.  To  Attorneys  at  Law. 

4.  To  County  Clerk. 

5.  To  County  Physician. 

6.  To  Sheriff. 

7.  To  County  Treasurer. 

8.  To  County  Auditor. 

9.  To  Clerk  of  the  Board  of  Supervisors. 

COMPLAINT, 222 

I.  In  general. 

II.  What  the   Complaint  should  contain. 

1.  Cause  of  Action. 

2.  Statement  of  a  Condition  precedent. 

III.  Admission  of  Fact  set  up  in  Com- 
plaint. 

IV.  Amendment  to  the  Complaint. 

V.  Supplemental  Complaint. 

VI.  Joinder  of  Causes   of  Action  in  a 
Complaint. 

VII.  Dismissal  of  a  Complaint. 

VIII.  Surplusage  in  a  Complaint. 

IX.  Verification  to  a  Complaint. 

X.  Prayer  to  a  Complaint. 

COMPROMISE, 239 

COMPUTATION  OF  TIME 239 

CONCILIATION,  240 

CONDEMNATION    OF     PRIVATE 

PROPERTY, 240 

CONDITIONS, 241 

I.  Precedent. 

II.  Subsequent. 

CONFESSION, 242 

CONFESSION  OF  JUDGMENT, .  243 

CONFISCATION, 244 

CONFLAGRATION, 244 

CONFLICT  OF  LAW, 244 
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e.  Sec.  25.  Every  Law  to  embrace 
but  one  object. 

f.  Sec.  31,  Formation    of    Corpora- 
tions. 

g.  Sec.  37.  Organization  of  Cities. 

5.  Art.  V.  Executive  Department. 

a.  Sec.  2.  Election  of  a  Governor. 

b.  Sec  8.  Governor  to  fill  vacancy 
in  office. 

c.  Sec  1 6.  Vacancy  in  office  of  Gov- 
ernor. 

d.  Sec  18.  State  Officers. 

6.  Art.  VL  Judicial  Department, 

a.  Sec.  1.  Courts  of  the  State. 

b.  Sec  2.  Judges  of    the   Supreme 
Court. 

c  Sec.  4.  Jurisdiction    of   the    Su- 
preme Court. 

d.  Sec.  5.  Judges    of    the    District 
Court. 

e.  Sec.  6.  Jurisdiction  of  the  District 
Court, 

f.  Sec  7.  County  Officers. 

g.  Sec  8.  County  Court  and  Court 
of  Sessions. 

a.  County  Judge. 

b.  Court  of  Sessions. 

c.  Jurisdiction  of  the  Court  of  Ses- 
sions. 

h.  Sec.  9.  Jurisdiction  of  the  County 

Court 
i.  Sec  10.  Seats  of  Justice, 
j.  Sec.  11.  Fees  of  Judicial  Officers, 
k.  Sec  12.  Judicial  Decisions. 
1.  Sec.  14.  Justices  of  the  Peace, 

7.  Art.  VIIL  State  Debt. 

8.  Art.  XL  Miscellaneous   Provisions. 

a.  Sec  1.  Seat  of  Government. 

b.  Sec.  11.  Suits   against  the  State, 
c  Sec  13.  Taxation  shall  be  equal 

and  uniform. 

d.  Sec  14.  Separate    and     common 
property  of  Husband  and  Wife. 

e.  Sec.  15.  Homestead  Law. 

CONSTRUCTION  OP  STATUTES,270 

I.  In  general. 

II.  Federal  Laws. 

III.  Powers  of  the  Legislature. 

IV.  Conflict  of  Statutes. 

V.  Approval  of  Statutes. 

VI.  Amendment  of  Statutes. 
VIL  Repeal  of  Statutes. 

VIIL  Adjudications  upon  various  Stat- 
utes. 

CONSUL, 284 

CON'TEMPT, 284 


COR 

CONTINUANCE, 284 

CONTRACT, 286 

I.  In  general. 

II.  Verbal  Contract. 

III.  Executory  Contract. 

IV.  Parol  Evidence  to  explain  a  Contract. 

V.  Entirety  of  Contract. 

VI.  Damages  for  nonperformance. 
VIL  Want  of  Consideration. 
Vni.  Fraudulent  Consideration. 

IX.  Impairing  the  obligation  of  Contracts. 

X.  Specific  Performance. 
XL  Assignment  of  a  Contract. 

CONTRIBUTION, 311 

CONTROLLER, 311 

CONVERSION, 312 

CONVEYANCE, 313 

I.  In  general. 

II.  By  Husband  and  Wife.     . 
HI.  Requisites  of  a  Conveyance. 

1.  Delivery  of  a  Conveyance. 

2.  The  Seal. 

IV.  Effect  of  a  Conveyance. 

V.  Void  Conveyance. 
VL  Evidence. 

1.  Parol  evidence  to  explain  a  Convey- 
ance. 

2.  Conveyance  as  Evidence. 
VIL  Notice  to  third  persons. 
VIIL  Trust  Convevance. 

COPARTNERSHIP, 319 

I.  In  general. 

II.  Evidence  of  Copartnership. 

III.  Dissolution  of  Copartnership. 
1.  Notice  required. 

IV.  Liability  of  a  Coi)artnership. 

V.  Actions. 

1.  By  a  Copartnership. 

2.  Against  a  Copartnership. 

3.  Among  Copartners. 

VI.  Surviving  Copartners. 
Vn.  Dormant  Copartners. 

CORONER, 328 

CORPORATION, 328 

I.  In  general. 

II.  Certificate  of  Incorporation, 
in.  Acts  of  the  Corporation. 

1.  Powers. 

2.  Liability. 
IV.  Corporators. 

1.  Their  rights. 

2.  Their  liabilitv. 
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8.  When  may  be  a  Witness. 
V.  Actions. 

1.  By  a  Corporation. 

2.  Against  a  Corporation. 

3.  Service  of  Process. 

Yl.  Dissolution  of  a  Corporation. 
^T[L  Stock. 

1.  When  hypothecated. 

2.  Dividends. 

COSTS, 335 

I.  Li  general. 

II.  Appeal. 

COUNSEL, 338 

COL^SEL  FEES, 338 

COLTO'ER  CLAIM, 338 

COUNTY, 840 

I.  In  generaL 

II.  Revenue. 

m.  Indebtedness. 

lY.  Actions  by  or  against  a  County. 

COUNTY  COURT, 342 

L  Jurisdiction. 
II.  Appeals. 

1.  From  Justices'  Courts. 

2.  To  the  Supreme  Court. 

COUNTY  JUDGE, 344 

COUNTY  OFFICERS, 345 

COURTS, .j345 

COVENANT, 347 

CREDITOR, 348 

CREDITOR'S    BILL, 848 

CRIMES  AND  CRIMINAL  LAW,  348 

I.  Crimes. 

1.  Assault. 

2.  Assault  and  Batterj'. 

3.  Bribery. 

4.  Burglary. 

5.  Conversion. 

6.  Homicide. 

7.  Kidnapping. 

8.  Larceny. 

9.  Perjury. 

10.  Rape. 

11.  Trespass. 

II.  Criminal  Law. 

1.  Jurisdiction  of  Courts. 

a.  Supreme  Court. 

b.  Courts  of  Sessions. 
c  Justices'  Courts. 


DEC 

d.  Recorders'  Courts. 
2.  Pleadings. 

a.  Aflfidavit  on  Arrest. 

b.  The  Indictment. 

c.  The  Commitment. 

d.  Presentment 

e.  Acquittal 

8.  Statement  on  AppeaL 

4.  Trial 

5.  Recognizance. 

6.  Jury. 

a.  Challenge. 

b.  Instructions, 
c  Jurors. 

7.  Absence  of  the  Prisoner. 

8.  Continuance. 

9.  Change  of  Venue. 

10.  Character. 

11.  Accessory. 

12.  Accomplice. 
18.  Confesssion. 

14.  Malice. 

15.  Sentence. 

CROPS, 359 

CRUELTY, 361 

CUSTOM, 361 

DAMAGES,'. 362 

I.  In  general. 

II.  For  Breach  of  Contract. 

a.  Against  Common  Carriers, 
m.  In  Ejectment  for  Use  and  Occupadoo. 

IV.  In  Trespass. 

V.  In  Tort. 

YL  In  Forcible  Entry  and  Detiuner. 
VIL  In  CoUision. 
Vin.  In  Slander. 

IX.  In  Malicious  Prosecution. 

X.  Breach  of  Statutory  Requirementg. 

XI.  Against  Officers. 

1.  The  Sheriff. 

2.  County  Clerk. 

3.  Notary  Public 

Xn.  Upon  a  Statutory  Undertaking. 

XIII.  Damages  as  Costs. 

1.  For  a  Frivolous  AppeaL 

XIV.  Nominal  Damages. 

XV.  Remote  and  Contingent  Damages* 

XVI.  Excessive  Damages. 
XVn.  Interest  as  Damages. 
XVin.  Apportionment  of  Damages. 

DEATH, 373 

DEBTOR  AND  CREDITOR,. . .  374 

DECISIONS, 376 
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DEV 


DECEASED  PERSONS, 376 

DECLARATIONS, 377 

DECLARATIONS  OF   DECEASED 

PERSONS, 377 

DECREE, 377 

DEDICATION, 377 

DEEDS, 378 

L  In  generaL 

IL  Of  a  married  Woman. 

HL  Sufficiency  of  a  Deed. 

1.  Description. 

2.  Consideration. 

3.  Delivery. 

IV.  Void  Deed. 

V.  Fraudulent  Consideration. 

VI.  Demand  for  a  Deed. 
VET.  Covenants  in  a  Deed. 
VnL  Acknowledgment  to  a  Deed. 

IX.  Notice  by  Registration. 

X.  Evidence  of  a  Deed. 

XI.  Estoppel  by  a  Deed. 

XII.  When  a  cloud  upon  Title. 

XIIL  A  Deed  construed  as  a  Mortgage. 

XIV.  Deed  of  a  Homestead 

XV.  Deed  of  Separation* 

XVI.  Trust  Deed. 
XVIL  Sheriff's  Deed. 
XVUL  Tax  Deed. 

DEFAULT, 387 

I.  In  general. 

H.  Appeal  from  the  Judgment 

m.  When  taken  prematurely. 

IV.  Upon  Publication  of  the  Summons. 

DEFEASANCE 889 

DEFENDANT 389 

L  In  general. 
n.  As  a  Witness. 

DEFENSE 391 

DELIVERY 391 

DEMAND 395 

I.  On  an  Account  stated. 

n.  On  a  Contract. 

ni.  For  Money  had  and  received. 

IV.  For  Rent. 

V.  Against  an  Agent 

VI.  (>i  a  Promissory  Note. 

Vn.  On  a  Claim  against  an  Estate. 
VIIL  Of  Property  unlawfully  taken. 
1.  By  an  Officer  of  the  Law. 


DEMURRAGE, 397 

DEMURRER, 397 

L  In  general. 

n.  Admits  the  facts  in  the  Complaint. 

III.  No  Demurrer  necessary  to  a  defect- 
ive Bill  in  Chancery. 

rV.  Appeal  from  a  Demurrer. 

V.  In  Criminal  Cases. 

VI.  In  Quo  Warranto. 

VII.  Waiver  of  Demurrer. 

Vin.  When  a  Demurrer  is  improper. 
IX  Judgment  upon  Demurrer. 
X.  Special  Demurrer. 

1.  In  general. 

2.  To  Jurisdiction. 

3.  Another  action  pending  between  the 
same  parties  for  the  same  cause. 

4.  That  there  is  a  defect  of  parties. 

5.  That  several  causes  of  action  have 
been  improperly  united. 

6.  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action. 

DEPOSIT, 403 

DEPOSIT,  CERTIFICATE  OF,.  .403 

DEPOSITION, 403 

DEPUTY, 405 

DESCENT, 405 

DESCRIPTION, 405 

I.  Of  Real  Property. 

1.  Correction  of  a  mistake. 

2.  When  sufficient 
8.  When  insufficient 

4.  When  necessary  in  a  Power  of  At- 
torney. 

5.  In  an  Assessment 

6.  In  a  Mechanic's  Lien. 

7.  In  a  Mortgage. 

8.  In  Ejectment 

9.  In  Forcible  Entry  and  Detainer, 
n.  Of  Property  sold  on  Execution. 

1.  By  an  Administrator. 
IIL  Of  Merchandise  sold. 

IV.  Of  Debts  in  an  Insolvent's  Schedule. 

V.  Of  Stolen  Property  in  an  Indictment. 
VL  Of  papers  noticed  to  be  produced  on 

Trial. 

DESERTERS, 410 

DESERTION, 410 

DETINUE, 410 

DEVISE, 410 


1090 


TABLE  OF  TITLES. 


DIA 


EST 


DIAGRAM, 410 

DISCONTINUANCE 411 

DISCOVERY,  BILL  FOR, 412 

DISCRETION, 412 

DISHONOR,  NOTICE  OF, 414 

DISMISSAL, 414 

DISSOLUTION,    414 

DISTRIBUTION, 414 

DISTRICTS, 414 

DISTRICT  COURT, 414 

I.  Jurisdiction. 

1.  In  general. 

2.  Not  appellate. 

3.  In  Probate  matters. 

4.  Over  Proceedings  in  other  District 
Courts. 

5.  Over  Judgments. 

II.  Appeal. 

1.  From  the  District  Conrt. 

2.  On  Remittitur  from  Supreme  Court. 

m.  Costs. 

IV.  Sessions  of  the  Court. 

DISTRICT  JUDGE, 418 

DITCHES,  420 

DIVIDEND, 420 

DIVORCE, 420 

DOCUMENTS,    422 

DOMICIL,    422 

DONATION,    423 

DOWER, 423 

DRAFT,   423 

DUEL, 423 

DYING   DECLARATIONS, 423 

EJECTMENT, 423 

I.  In  general. 

II.  Complaint  in  Ejectment. 

III.  Parties  to  the  Action. 

IV.  Possession.  • 

1 .  Abandonment  of  Possession. 

V.  Evidence  in  Ejectment. 

1.  The  Patent  as  evidence. 

2.  Notice  to  quit. 

3.  Disclaimer. 
VL  Title. 

1.  Estoppel  as  to  Title. 
VII.  Judgment  in  Ejectment. 
Vni.  Mesne  Profits. 


IX.  Defendant's  Improvements. 

ELECTION, 438 

ELECTION,  DOCTRINE  OF,... 442 

ELIZOR, 4i3 

EMINENT    DOMAIN, 443 

ENCROACHMENT, 444 

ENDORSEMENT, 44o 

L  Of  a  Bill  of  Lading. 
IL  Of  a  Certificate  of  Stock, 
in.  Of  Bills  of  Exchange  and  Promissory 
Notes. 

EQUALIZATION,    1 448 

EQUITY,   448 

I.  In  general. 
n.  Equity  Trials. 

1.  Miscellaneous. 

2.  On  issue  Joined. 

3.  Jurisdiction. 

4.  Jury  Trials. 

5.  New  Trials. 

6.  On  Appeal. 

7.  Parties  in  Equity. 

III.  Relief  in  Equity. 

1.  As  to  Moi-tgages. 

2.  As  to  Decrees. 

3.  As  to  Judgments. 

4.  As  to  Corporations. 

5.  As  to  Partnerships. 

6.  Cancellation  of  a  Deed. 

7.  For  Fraud  or  Mistake. 

8.  Enforcement  of  a  Contract 

9.  Specific  Performance  of  a  Contract. 

IV.  Equitable  Assignments. 

V.  Equitable  Liens. 

VI.  Bill  of  Discovery. 

VII.  Bill  for  an  Account. 
Vin.  The  Equities  of  a  Trust 

IX.  Evidence  in  Equity. 

X.  Injunction. 

ERASURE, 465 

ERROR,  WRIT  OF, 465 

ERRORS, 465 

ESCHEAT, 466 

ESCRIBANO, 466 

ESCROW, 466 

ESTATES   OF    DECEASED  PER- 
SONS,  467 

ESTOPPEL, 467 
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EVI 


FRA 


L  In  general. 

n.  By  Admission. 

III.  As  to  Title  in  Real  Estate. 

EVICTION, 474 

EVIDENCE, 474 

I.  In  general. 

IT.    Under  Issue  Joined. 

III.  Admission  of  Evidence. 

1.  On  Appeal. 

2.  Objections  to  Evidence. 
rV.  Declarations  as  Evidence. 

1.  Of  an  Agent. 
V.  Of  Agency. 
VT.  Of  an  Account. 
VTI.  Of  Abandonment. 

VIII.  Of  Copartnership. 

IX.  Answer  as  Evidence. 

X.  In  Ejectment. 

XI.  Of  Parties  in  Interest. 
XH.  Of  Jurymen. 

Xm.  Instruments  offered  in  Evidence. 

1.  In  general. 

2.  Account  Books. 

3.  Conveyance. 

4.  Judgment. 

5.  Notarial  Certificate. 

6.  Of  a  WUl. 

XIV.  Evidence  of  the  Execution  of  an  In- 
strument. 

XV.  For  the  Production  of  Instruments. 
XVL  Of  Experts. 

X  VIL  Of  a  Demand. 

XVIII.  In  Criminal  Cases. 
1.  As  to  Character. 

XIX.  Endence  to  Impeach  a  Witness. 

XX.  Presumptive  Evidence. 

XXI.  Newly  discovered  Evidence. 

XXII.  Evidence  on  Continuance. 
XXin.  Evidence  on  New  TriaL 

XXIV.  Depositions. 

XXV.  Cross  Examination. 

XXVI.  Conflicting  Evidence. 

XXVII.  Evidence  reviewed. 
1.  When  insufficient 

XXVIII.  Evidence  of  Lost  Instruments. 

XXIX.  Secondary  Evidence. 
XXX  Parol  Evidence. 

1.  To  explain  Consideration. 

2.  To  explain  a  Contract. 

3.  To  explain  an  Instrument. 

EXCEPTION, 516 

EXECUTION, 518 

I.  In  general. 

n.  Sale  on  Execution. 


in.  Levy. 

IV.  Writ  of  Execution. 

1.  Return  upon  the  Writ. 

V.  Supplementary  Proceedings, 

VI.  Exemption  from  Execution. 

EXECUTIVE, 52G 

EXECUTORS, 526 

EXEMPLIFICATION, 527 

EXPEDIENTE, .527 

EXPERT, 527 

EXTRADITION, 527 

FACTOR, 527 

FEDERAL  COURTS, 528 

FEES, 528 

FELONY, 529 

FERRIES, 529 

FINDING, 529 

FINES, ! 530 

FIRE, 530 

FIRE     DEPARTMENT    OF     THE 

CITY     OF    SAN     FRANCIS- 
CO,  530 

FIXTURES, 531 

FORCIBLE  ENTRY  AND  DETAIN- 
ER,   531 

I.  In  general. 

II.  Jurisdiction. 
in.  Pleading. 

IV.  Evidence. 

1.  Notice  to  quit 

V.  Judgment. 

VI.  Writ  of  Restitution. 

FORECLOSURE, 536 

FOREIGNERS, 536 

FORFEITURE, 536 

I.  Of  lands  by  Aliens. 

II.  Of  Interest  in  Corporations. 
IIL  Of  Title. 

IV.  Of  Leasehold  Interest. 

FORGERY, 538 

FRANCHISE, 538 

FRAUD, 539 

I.  In  general. 

IL  As  a  ground  for  Relief  in  Equity. 
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FRE 


INT 


IIL  Evidence  of  Fraud. 

rV.  Arrest  for  Fraud. 

V.  Fraud  in  a  Consideration. 

FREIGHT, 549 

FUGITIVE  SLAVES, 550 

FUGITIVES  FROM  JUSTICE,.  .551 

GAMING, 551 

GANANCIALES, 552 

GARNISHMENT, 552 

6UAGER,  STATE, 553 

GOLD  DUST, 553 

GOOD  WILL, 553 

GOVERNOR, 553 

GRACE, 555 

GRAND  JURY, 555 

GRANT, 556 

GUARANTY, 565 

GUARDIAN  AND  WARD, 566 

GUEST, 567 

HABEAS  CORPUS, 567 

HARBOR, 568 

HEARSAY  EVIDENCE, 568 

HEIR, 569 

HIGHWAYS,- 570 

HOMESTEAD, 570 

I.  In  general. 

II.  Not  existing  in  joint  Tenancy. 

III.  Mortgage  of  a  Homestead. 

IV.  Sale  of  a  Homestead. 
1.  On  Execution. 

V.  Abandoment  of  a  Homestead. 

HOSPITAL, 576 

HUSBAND  AND  WIFE, 577 

I.  In  general. 

n.  Rights  of  the  Wife. 

1.  As  Sole  Trader. 
in.   Rights  of  the  Husband. 
rV.  Deed  of  Separation. 

IDEN^TITY, 585 

IGUALA,  PLAN  OF, 586 

ILLEGITIMACY, 586 

IMPEACHING  A  WITNESS,. .  .586 
IMPRISONMENT, 586 


IMPROVEMENTS, 587 

INCORPOREAL     HEREDITA. 

MENT, 590 

INDEBTEDNESS, 590 

INDEMNITY, 592 

INDIANS, 598 

INDICTMENT, 593 

INDORSEMENT, 598 

INFANCY, 598 

INHERITANCE, 599 

INJUNCTION, 599 

I.  In  general. 

n.  Answer  in  an  Injunction  Suit 

in.  To  Restrain  Trespass. 

IV.  To  Restrain  a  Sale. 
1.  On  Execution. 

V.  Against  a  Judgment. 

VI.  Against  Taxation. 

VIL  Dissolution  of  an  Injunction. 
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8.  Probate  Court. 

9.  Superior  Court. 
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MOTION 770 
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n.  In  a  Foreclosure  Snit 
ill.  As  Husband  and  Wife. 
r\r.  As  Witnesses. 

PARTITION, 818 
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PATENT, 820 

PAYMENT, 823 

PENALTY, 825 

PERJURY, 826 

PERPETUITY, 826 
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IV.  Of  a  Vessel. 

V.  Sale  on  Execution. 

VI.  Caveat  Emptor. 

SAN  FRANCISCO, 900 
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SOLE  TRADER, 931 
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STREETS  AND  HIGHWAYS,,  .953 
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SUPERIOR  COURT 963 
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